From: perseverance2013@aol.com

To: "UnauthorizedDisposition@nara.gov"

Bcc: (perseverance2013@aol.com)

Subject: NARA Unauthorized Disposition Complaint ICO NARA OGIS Unlawful Deletion/Destruction of Chief FOIA Council
Records

Date: Wednesday, December 1, 2021 5:32:00 PM

Attachments: Mr. Ferriero. NARA OIG. OGIS Unlawful Chief FOIA Officers Council Meetings, Destruction of Records,

Censorship..pdf
NARA 22-S. 11.17.2021 CFO Council Chat Comments.pdf
NARA OGIS Unlawful Destruction of Chief FOIA Council Records.pdf

December 1, 2021

NARA Unauthorized Disposition Complaint ICO NARA OGI nlawful
Deletion/Destruction of Chief FOIA Council Records

I. ALLEGATIONS.

Iam alleging that National Archives Administration’s (NARA’s) Office of Government
Services (OGIS) unlawfully and intentionally destroyed Chief FOIA Officers Council records
subject to preservation in their own right.

OGIS is required to have preserved pursuant to NARA’s GRS 4.2 Item 20 and Public Law
No: 114-185, The FOIA Improvement Act of 2016.

Records are also related to my November 17, 2021 FOIA Request NARA 22-S. 11.17.2021
CFO Council Chat Comments. Unlawful Meeting.

Any potentially recoverable records are in imminent danger of DHA destroying them.
II. ACTION SOUGHT.

1. Notify Defense Health Agency within 5 working days.

2. Provide me a point of contact by return email to discuss this matter.

3. Permit me to discuss the Agency’s reply prior to deciding on this complaint to preclude
the likely provision of misinformation, as has been done in the past.

4. If records have not been destroyed, seek that the Agency provide them to you as
individual PDF files aligned with the record names aligned with Attachment A (133
records) and C (185 records), and the results of searches of DHA’s backup email servers
using the search criteria in my FOIA request. DHA must include the search criteria of its
electronic backup email servers. Note that all records sought in my FOIA request are
FOIA case processing records that are required to be retained for 6+ years after the final
action.

ITI. IDENTIFICATION OF RECORDS.

DOJ OIP & OGIS unlawfully deleted/destroyed portions of my public comments from You
Tube Top Chat if the November 17, 2021 Chief FOIA Officers Council meeting while keeping
only my positive comments. There is no legal distinction between the comments that DOJ OIP
& OGIS retained praising leadership and those capriciously and arbitrarily deleted (e.g.,
comments that the meeting was unlawfully held.


mailto:perseverance2013@aol.com
mailto:UnauthorizedDisposition@nara.gov
mailto:perseverance2013@aol.com

From: perseverance2013@aol.com

To: "david.ferriero@nara.gov"; "debra.wall@nara.gov"; "Brett Baker"

Bcc: (perseverance2013@aol.com)

Subject: Mr. Ferriero. NARA OIG. OGIS Unlawful Chief FOIA Officers Council Meetings, Destruction of Records,
Censorship.

Date: Wednesday, December 1, 2021 10:43:00 AM

Attachments: Mr. Ferriero NARA OIG w. attach.pdf

Importance: High

Sensitivity: Confidential

Mr. Ferriero. NARA OIG. OGIS Unlawful Chief FOIA Officers Council Meetings,
Destruction of Records, Censorship.

Dear Mr. Ferriero (Archivist of U.S.), Dr. Brett Baker (NARA OIG):
Please initiate OIG investigations into the following:

1. Unlawful Meetings. OGIS has conducted multiple Chief FOIA Officers Meetings that
were not properly advertised in Federal Register in violation of law, including the
November 17, 2021 meeting and others.

2. Deletion/Destruction of Records. OGIS unlawfully deleted/destroyed portions of my
public comments from You Tube Top Chat if the November 17, 2021 Chief FOIA
Officers Council meeting while keeping only my positive comments. There is no legal
distinction between the comments that OGIS retained praising leadership and those
capriciously and arbitrarily deleted (e.g., comments that the meeting was unlawfully
held.

3. Censoring Oral Comments. After allocating only 15 minutes for oral public
comments, OGIS attempted to not call om me at all when I was the only caller in the
queue, then limited total oral comments to 3 minutes (mine) despite there being no other
members from the public in the queue and then failed to call on me again with time left.

4. Censoring Written Comments. OGIS capriciously and arbitrarily refused to post three
of my written public comments, which meet the OGIS Policy for Posting Public
Comments and are legally indistinguishable from other comments posted (except for the
OGIS Director’s personal bias).

UNLAWFUL MEETINGS.

As stated in my November 17, 2021 prepared oral public comments at ATTACHMENT A,
OGIS has conducted multiple public meetings:

Public Law No: 114-185, The FOIA Improvement Act of 2016. It is on mot
everyone’s FOIA websites: OGIS, DOJ OIP, many of your websites.

“There is established in the executive branch the Chief FOIA Officers Council
(referred to in this subsection as the "Council').

“(B) Not less frequently than annually, the Council shall hold a meeting that
shall be open to the public and permit interested persons to appear and present
oral and written statements to the Council.

"*(C) <<NOTE: Deadline.>> Not later than 10 business days before a
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Mr. Ferriero. NARA OIG. OGIS Unlawful Chief FOIA Officers Council Meetings, Destruction
of Records, Censorship.

Dear Mr. Ferriero (Archivist of U.S.), Dr. Brett Baker (NARA OIG):
Please initiate OIG investigations into the following:

1. Unlawful Meetings. OGIS has conducted multiple Chief FOIA Officers Meetings that
were not properly advertised in Federal Register in violation of law, including the
November 17, 2021 meeting and others.

2. Deletion/Destruction of Records. OGIS unlawfully deleted/destroyed portions of my
public comments from You Tube Top Chat if the November 17, 2021 Chief FOIA
Officers Council meeting while keeping only my positive comments. There is no legal
distinction between the comments that OGIS retained praising leadership and those
capriciously and arbitrarily deleted (e.g., comments that the meeting was unlawfully held.

3. Censoring Oral Comments. After allocating only 15 minutes for oral public comments,
OGIS attempted to not call om me at all when | was the only caller in the queue, then
limited total oral comments to 3 minutes (mine) despite there being no other members
from the public in the queue and then failed to call on me again with time left.

4. Censoring Written Comments. OGIS capriciously and arbitrarily refused to post three
of my written public comments, which meet the OGIS Policy for Posting Public
Comments and are legally indistinguishable from other comments posted (except for the
OGIS Director’s personal bias).

UNLAWEUL MEETINGS.

As stated in my November 17, 2021 prepared oral public comments at ATTACHMENT A,
OGIS has conducted multiple public meetings:

Public Law No: 114-185, The FOIA Improvement Act of 2016. It is on mot
everyone’s FOIA websites: OGIS, DOJ OIP, many of your websites.

“There is established in the executive branch the Chief FOIA Officers Council
(referred to in this subsection as the “Council’).

“(B) Not less frequently than annually, the Council shall hold a meeting that shall
be open to the public and permit interested persons to appear and present oral and
written statements to the Council.

(C) <<NOTE: Deadline.>> Not later than 10 business days before a meeting
of the Council, notice of such meeting shall be published in the Federal Register.”

Ladies and gentlemen, that 10 business day notice in the Federal Register did not happen.
This is an illegal, unlawful meeting and this is not the first time this has happened.
e For the October 4, 2018 meeting the notice was published on September 25, 2018.
That is not 10 business days.







e Then, many of you participated in an OGIS/DOJ OIP co-sponsored closed
November 5, 2020 meeting with over 400 Government personnel and contractors,
according the OGIS FOIA Ombudsman Blog and the OGIS website. You are
allowed to hold closed meetings, which is what I believe this was, but you still
have to announce a closed meeting in the Federal Register and state why it is
closed. Of concern, whatever you call that meeting/webinar/whatever, when |
submitted a FOIA request to OGIS seeking records, OGIS stated it was purely an
OIP meeting and (I quote) “Therefore we do not have records responsive to this
request.”

o So, the OGIS FOIA Ombudsman & OGIS website, boast that it is OGIS &
OIP co-hosted, but according to OGIS: not our meeting; no records. Let
that sink in for a moment. Many of you were there.

e For today’s November 17 2021 meeting, the Federal Register announcement was
not published until November 9; the same day | complained to NARA who
manages the Federal Register. Forget about Veterans Day and weekends for 10
business days’ notice, November 9" is not even 10 calendar days.

So, I am asking here today of the Archivist of the United States, The Honorable David. S.
Ferriero, and the Associate Attorney General, The Honorable Vanita Gupta, “What are
the consequences for repeatedly breaking the law? If the underlying issue is inadequate
resources and beleaguered staffs stretched too thin, what are you doing today to fix that
by reallocating resources now and budgeting adequate funding going forward? What are
you doing to allow members of the Pubic ample time to make and present substantive
oral comments and to have substantive written public comments publicly posted, as |
believe is mandated by law?”

The sole responsibility of OIG is to affirm that the meetings were unlawfully held.

DELETION/DESTRUCTION OF RECORDS.

In an annual meeting specifically mandated by statute for oral and written public comments
(Public Law No: 114-185), NARA only allowed three minutes total for oral comments from
members of the public (me).

Therefore, | copied and pasted my oral public comments into the You Tube video Top Chat (as
Leona Hammond, Robert Hammond Sends) in increments of approximately 200 characters and
notified OGIS and all Chief FOIA Officers and others that | had done so. At the start of the
meeting OGS director called attention to the You Tube live feed.

My You Tube chat comments therefore qualify as records or other documents “that were made
available to or prepared for or by the Council shall be made publicly available.” Any
deletion/destruction or removal from the public domain is therefore improper and potentially
unlawful. In any case the decision to keep only those glowing comments about the Council’s
leadership while deleting other comments is capricious, arbitrary, and inconvertibly unlawful.
The retained You Tube chat comments are at ATTACHMENT B.








Public Law No: 114-185 excerpts:
B) In performing the duties described in subparagraph (A), the Council shall consult on a
regular basis with members of the public who make requests under this section. ‘(6)(A)
The Council shall meet regularly and such meetings shall be open to the public unless the
Council determines to close the meeting for reasons of national security or to discuss
information exempt under subsection (b).
“‘(B) Not less frequently than annually, the Council shall hold a meeting that shall be
open to the public and permit interested persons to appear and present oral and written
statements to the Council.
“‘(C) Not later than 10 business days before a meeting of the Council, notice of such
meeting shall be published in the Federal Register. ¢
‘(D) Except as provided in subsection (b), the records, reports, transcripts, minutes,
appendices, working papers, drafts, studies, agenda, or other documents that were
made available to or prepared for or by the Council shall be made publicly
available.
“‘(E) Detailed minutes of each meeting of the Council shall be kept and shall contain a
record of the persons present, a complete and accurate description of matters discussed
and conclusions reached, and copies of all reports received, issued, or approved by the
Council.

CENSORING ORAL COMMENTS.

After allocating only 15 minutes for oral public comments, OGIS attempted to not call
om me at all when I was the only caller in the queue, then limited total oral comments to 3
minutes (mine) despite there being no other members from the public in the queue and then
failed to call on me again with time left. A review of the meeting transcripts (Attachment C) and
panelist chat window comments will document that | was seeking to be called upon by entering
#2 on my phone as directed. Note that the moderator, Michelle Ridley, incorrectly stated that
because I joined by Webex, | was required to raise my hand within Webex, which is not the case.
Webex offers the choice for audio of joining by phone, which I did.

See above excerpts from Public Law No: 114-185, The FOIA Improvement Act of
2016.

Please include in your OIG investigations review of the panelist chat comments and

others, as well as all communications between OGIS and moderator, Michelle Ridley prior to,
during and after the meeting.

CENSORING WRITTEN COMMENTS.

OGIS capriciously and arbitrarily refused to post three of my written public comments,
which meet the OGIS Policy for Posting Public Comments and are legally indistinguishable from
other comments posted (except for the OGIS Director’s personal bias).







See above excerpts from Public Law No: 114-185, The FOIA Improvement Act of

2016.

Up to and through the November 17, 2021 meeting, OGIS had refused to post or provide
any basis for not posting the flowing public comments.

PUBLIC COMMENTS SUBMITTED BUT NOT POSTED

A. DESTRUCTION AND ALTERATION OF FOIA RECORDS - DOD,

ARCHIVIST OF U.S. OVERSIGHT

a.

o

In lieu of formal FOIA mediation, Ms. Semo directed me to the NARA
unauthorized disposition website, which I had already been using. NARA’s
Chief Records Officer oversees unauthorized disposition, destruction or
alienation of federal records complaints or voluntary agency reports, and posts
case numbers and summary correspondence to the NARA website. NARA
requires Agencies to investigate allegations and provide a response within 30
days in accordance with 36 CFR 1230.16. However, NARA has been remis in
not closing cases, including eight of my meticulously documented cases
involving FOIA records dating back to more than a year ago.
My Public Comment Presentation simply adds the full records for seven of
my open complaints (dating back more than a year) regarding
destruction of alteration of records sought via FOIA, along with my
correspondence to the Archivist of the United States.
It is not clear why NARA refused to post this presentation. From NARA’s
website (https://www.archives.gov/records-
magmt/resources/unauthorizeddispositionoffederalrecords) those open cases
are:
UD-2021-0004. Navy destruction of financial, contracting records
UD-2021-0033. Navy destruction of moot appellate determination records
UD-2021-0017. Navy destruction of Walter Reed’s FY 2013 FOIA Report
records
UD-2021-0018. Defense Health Agency (DHA) destruction of Walter
Reed’s FY13 & FY 14 FOIA/Privacy reporting chain of command
records
UD-2021-0019. Defense Health Agency. Walter Reed’s destruction of
certified mail records [sought under FOIA]
UD-2021-0020. Defense Health Agency. Alteration and unlawful
destruction of Walter Reed’s FY 2013 FOIA processing logs (FOIA
Report Raw Data)
??? 4/17/2021 3:47 PM DHA/Walter Reed during litigation destroyed
original records related to my FOIA Request WRNMC #14-R of April
28, 2014 or they are in danger of imminent destruction.
= Despite being submitted on April 17, 2021(seven months ago), with
multiple follow-ups and NARA being required to notify the agency
within 5 days in cases of alleged imminent destruction, NARA opened
a case for these allegations just over two weeks ago on October 29,
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2021 after I sent my first draft of this presentation to NARA’s OGIS.
Any destruction of records after April 17, 2021falls on NARA, in my
view. | add this for context as a possible reason for NARA not posting
this presentation (along with egregious error in a General Records
Schedule for FOIA records).
= UD-2022-0006. Allegation that records subject to an April 2014 FOIA
request were unlawfully destroyed and/or are in imminent danger of
early destruction.
d. There is one new complaint. UD-2021-0018. Unlawful destruction or
imminent danger wrt October 7, 2018 FOIA Request (DHA 19-D,
Records of Hammond Communications 2015.

B. Mandatory Right to OGIS Dispute Resolution
a. The content of this briefing is largely replicated in other posted comments,
which begs the question as to why this briefing as not been posted.

C. OGIS response Hammond public comments 9 July 2021

a. In this correspondence, the OGIS Director states her position as to what OGIS
will and will not post to the FOIA Advisory Committee, Chief FOIA Officers
Council and NARA Open Public meetings, as well as denying me the
opportunity to participate with the Technology Committee apparently without
consulting that Committee.

b. If the Director, wishes to amend those comments, lets post them both, learn
from the exercise, and move on.

For the December 9, 2021 FOIA Advisory Committee meeting, OGIS has refused to post
the following Public Comments or to provide any statutory basis for not doing so:

= SUBPOENA THREAT AND CONGRESSIONAL DEMAND FOR OGIS TO
RELEASE RECORDS
OMB KILLS RECOMMENDATIONS
What has Changed?

e Failure - FOIA Compliance Oversight Funding. DOJ OIP NARA OGIS
(Advisory Comm.)

e Comments to Chief FOIA Officers Meeting of November 17, 2021. Great
Leadership Team.
With my deep respect,
Robert Hammond

Attachments:







A. Comments to Chief FOIA Officers Meeting of November 17, 2021. Great Leadership
Team

B. You Tube Chat Comments as of December 1, 2021. Unlawful, capricious, and
arbitrary deletions







ATTACHMENT A

Comments to Chief FOIA Officers Meeting of November 17,
2021. Great Leadership Team







Comments to
Chief FOIA Officers Meeting
November 17, 2021

Great Leadership Team

Great Meeting
I want NARA to succeed

PUBLIC COMMENT
November 21, 2021

by Robert Hammond
foiacomplaince@gmail.com

Copy to:

Senate Judiciary, House Oversight
Senator Patrick Leahy
Senator Charles Grassley
whistleblower@judiciary-rep.senate.gov
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1. Introduction

2. Absent Oversight & $$, FOIA Dies in Darkness & Neglect

3. Hammond Speaker Notes November 17, 2017, Oral Comments

4. We The People. Declaration of Independence!
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Introduction

Greetings!

Attached are my speaker notes that I had planned to share as oral public
comments at the November 17, 2021 Chief FOIA Officers Council, which are
extremely complementary to NARA and DOJ leadership and touch on my efforts
to obtain sufficient funding for NARA and DOJ OIP FOIA missions and other
matters.

I am disappointed that in an annual meeting specifically mandated by statute for
oral and written public comments (Public Law No: 114-185), NARA only allowed
three minutes total for oral comments from members of the public (me). I
presented the highlighted sections. (See also Chief FOIA Officers Council Meeting
Livestream - November 17, 2021 - YouTube at approximately 2:08:03).

To fill the void after limiting my oral public comments with no others in the queue
followed by silence, NARA permitted a government Chief FOIA Officer to speak.
(There was a separate time slot for that however.) I agree with that Chief FOIA
Officer, Jason, compliance audits are needed.

Thx. God bless.
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Absent Oversight & $%, FOIA Dies in Darkness & Neglect

OGIS Budget. Not adjust for inflation
or mandatory pay increases.

$in Thousands
Requested

FY 2022 |$1,588 (Not funded.CR.)
FY 2021 |$1,289

FY 2020 |$1,212

FY 2019 $1,317

FY 2018 |$1,012

FY 2017 |$1,114

FY 2016 $1,094

FY 2015 |$913

FY 2014 |$1,074

FY 2013 [$1,629
FY 2012 |$1,529

e For OGIS, the situation is worse than dire. OGIS had $1.629M In 2013 with a mediation
caseload of 300 —400 cases per year. That grew to over 4,600 cases in 2019 with only
$1.2M by 2020, despite inflation and mandatory pay raises. All the while, NARA got
every dime that they asked for in2019: $377.8M.

e DOJ OIP similarly states a “lack of resources.”
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Speaker Notes November 17, 2017 Oral Comments

Good morning. This is Robert Hommond, Bob Hammond.

| am coming to you today from the ancestral lands of proud, unified, inclusive American
citizens. We The People of the United States of America.

INTRODUCTION. GREAT LEADERSHIP

First, | would like to say this Council is co-chaired by two incredibly talented people with
equally impressive leadership.

e Alina Semo: Georgetown University Law Center, Phi Beta Kappa from the University
of Maryland, College Park graduated with high honors.

e Bobby Talebian: University of Tennessee College of Law where he served on Law
Review. Go Vols!

e The Honorable Davis S. Ferriero: worked his way up from a Navy Corpsman, saving
lives (God bless you. Thank you for your service.) to a Presidential appointment by
Barack Obama as 10th Archivist of the United States of America.
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e Associate Attorney General Vanita Gupta: graduated magna cum laude from Yale
University and received her law degree from New York University School of Law.

OGIS AND DOJ OIP FUNDING DEFICIENCIES AND PUBLIC COMMENTS POSTING

Many of you know, | have been working hard with Congress and others to secure
adequate funding for OGIS and DOJ OIP for their statutorily mandated FOIA compliance
missions, and in the case of OGIS their additional statutorily mandated mediation
mission. The situation is dire. Ms. Semo and Mr. Talebian state that it is. In fact, the
situation is worse than dire. OGIS and OIP are the police officers on the beat for FOIA
complaince, and as we have all seen when there are few cops on the beat lawlessness
and anarchy ensue.

Some of the people that | am talking to fought to bring OGIS into existence. Some are
openly disappointed. Some have stronger feelings. Congress intended for OGIS to be
powerful and independent, but Congress did not allocate additional resources for OGIS
or DOJ OIP in the FOIA Improvement Act of 2016. Some are now advocating for
removing OGIS from NARA with direct funding from and reporting to Congress.

| want NARA to succeed. | want OGIS and OIP to succeed. | want this Council to succeed.
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So, | submit many thoughtful and constructive Public Comments making the case for
additional funding and with recommendations for improving FOIA and. | hope you
consider my recommendations.

UNLAWFUL CHIEF FOIA OFFICERS MEETINGS.

But first, the headline of this meeting, and it must be the first statement of the meeting
minutes, because it is the most important thing here today. Let me read this.

Public Law No: 114-185, The FOIA Improvement Act of 2016. It is on mot everyone’s
FOIA websites: OGIS, DOJ OIP, many of your websites.

“There is established in the executive branch the Chief FOIA Officers Council
(referred to in this subsection as the "Council').

“(B) Not less frequently than annually, the Council shall hold a meeting that shall
be open to the public and permit interested persons to appear and present oral
and written statements to the Council.

"(C) <<NOTE: Deadline.>> Not later than 10 business days before a meeting of
the Council, notice of such meeting shall be published in the Federal Register.”
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Ladies and gentlemen, that 10 business day notice in the Federal Register did not
happen. This is an illegal, unlawful meeting and this is not the first time this has
happened.

e For the October 4, 2018 meeting the notice was published on September 25, 2018.
That is not 10 business days.

e Then, many of you participated in an OGIS/DOJ OIP co-sponsored closed November
5, 2020 meeting with over 400 Government personnel and contractors, according
the OGIS FOIA Ombudsman Blog and the OGIS website. You are allowed to hold
closed meetings, which is what | believe this was, but you still have to announce a
closed meeting in the Federal Register and state why it is closed. Of concern,
whatever you call that meeting/webinar/whatever, when | submitted a FOIA
request to OGIS seeking records, OGIS stated it was purely an OIP meeting and (|
quote) “Therefore we do not have records responsive to this request.”

o So, the OGIS FOIA Ombudsman & OGIS website, boast that it is OGIS & OIP co-
hosted, but according to OGIS: not our meeting; no records. Let that sink in
for a moment. Many of you were there.

e For today’s November 17 2021 meeting, the Federal Register announcement was
not published until November 9t"; the same day | complained to NARA who
manages the Federal Register. Forget about Veterans Day and weekends for 10
business days’ notice, November 9" is not even 10 calendar days.
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So, | am asking here today of the Archivist of the United States, The Honorable David. S.
Ferriero, and the Associate Attorney General, The Honorable Vanita Gupta, “What are
the consequences for repeatedly breaking the law? If the underlying issue is inadequate
resources and beleaguered staffs stretched too thin, what are you doing today to fix
that by reallocating resources now and budgeting adequate funding going forward?
What are you doing to allow members of the Pubic ample time to make and present
substantive oral comments and to have substantive written public comments publicly
posted, as | believe is mandated by law?”

| also note that it took OGIS six months to release - just days ago - the two-page meeting
minutes for the April 29, 2021 Chief FOIA Officers Council meeting. Funding/staffing
shortages notwithstanding, that is unacceptable. | am asking this Council to require
meeting minutes within 30 days, which is still too long, given that there are advance
copies of briefings and contemporaneous transcripts. It takes the same amount of time
whether you complete the minutes in a w eek or in six months.

MY PUBLIC COMMENTS.

| do not believe that it was the intent of Congress or President Barak Obama that Oral
Public Comments should be arbitrarily limited to 15 minutes per year in one Chief FOIA
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Officers Council open meeting.

Weeks ago, | asked OGIS and OIP for time today brief a couple of my Pubic Comments
where | am seeking policy decisions from the Council. My request was not granted. |
received no reply whatsoever. As there is not time to do that today, | am asking this
Council to reconvene within two months to address “Public Requester FOIA Complaince
Concerns,” hear my briefings, and decide on my recommendations.

Ms. Gupta, Ms. Semo, Mr. Talebian, can we do that?
Let me briefly outline some of my Public Comments,

There is a page on the OGIS website entitled: Public Comments Submitted to the CFO
Council.

Though not all of mine are there, you will see nine of my Public Comments. | hope you
will consider them. Thank you Ms. Semo and Mr. Talebian for posting them. While |
cannot do them our you justice in my few minutes time, | will try to summarize these
nine.
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1. Robert Hammond - October 28, 2021 - Failure: FOIA Compliance Oversight &
Funding

a. This 132-page briefing gets to the heart of insufficient funding for OGIS and
DOJ to perform their statutory FOIA compliance missions, and in the case of
OGIS its additional mediation mission. The graphics and text on pages 6, 11, 14
& 15 set the stage, with carbon copies as noted on the cover slide.

b. There is a total failure of FOIA compliance oversight by both DOJ Office of
Information Policy (DOJ OIP) & Office of Government Information Services
(OGIS) due in large part to grossly adequate funding, which they both admit.

c. In our military, when commanders do not stand up and tell the boss (or the
boss does not listen), “I cannot accomplish the mission with these resources,
the mission will fail,” people die. And the American citizens demand
accountability. Here, FOIA dies in darkness.

d. In addition to making a compelling case for NARA and DOJ to increase funding
for OGIS and OIP, my briefing includes (at page 7) four Complaince and
Oversight proposals to strengthen FOIA compliance accountability and
oversight using the NARA Unauthorized Records Disposition Program model.

e. | would like to brief this presentation (with slides to do it justice) and seek
your concurrence with my proposals.

2. Robert Hommond - October 22, 2021 - Update 2021.10.22. OGIS Mediation and
DOD’s change to 32 CFR part 286.4.
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a. DOD has stated in appellate determinations and through their FOIA Public
Liaisons that DOD does not have to include the mandatory right to OGIS
Dispute Resolution in its Initial Denial Authority and Appeals letters, citing
32 CFR part 286.4 as the basis, and the Director of OGIS agreed with that
unlawful position, which the Director later correctly walked back. “The
Director of OGIS.” Let that sink in for a moment. Why would that happen? Ms.
Semo is one of the smartest people on the planet, | believe that.

b. It all comes down to grossly inadequate funding to conduct mediation and, |
believe, a Federal Agency-wide endeavor to therefore “disappear OGIS
mediation workload. | am gathering supporting records to document my
hypothesis and the genesis of the unlawful OGIS position on mediation.

c. The situation is worse than dire. In 2013 OGIS had $1.629M with a mediation
caseload of 300 — 400 cases per year. That grew to over 4,600 cases with only
$1.2M by 2020, despite inflation and mandatory pay raises. All the while,
NARA got every dime that they asked for in 2019: $377.8M. Whether Office
of Management and Budget (OMB) budgetary guidance may have constrained
NARA is an open question.

d. There were two overburdened people at OGIS on the compliance team and
three on the mediation team for over 4,600 mediation cases with one of staff
member allocated full time to the FOIA Advisory Committee (according to
public records). And it is likely that same beleaguered, stretched too thin, staff
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member is tasked with preparing timely Federal Register Notices for the
Director’s signature. What outcome should we expect from this dire funding
shortfall?

e. Mr. Ferriero & NARA, please fund OGIS. Ms. Gupta & DOJ, please fund DOJ
OIP.

f. Part of the problem is that the FOIA Improvement Act mandated additional
responsibility but did not allocate any additional funding. However, per
statute (and | quote):

“The Director of the Office of Government Information Services shall not be
required to obtain the prior approval, comment, or review of any officer or
agency of the United States, including the Department of Justice, the
Archivist of the United States, or the Office of Management and Budget
before submitting to Congress, or any committee or subcommittee thereof,
any reports, recommendations, testimony, or comments.”

g. DOJ OIP also has a direct communications line to Congress and has not fought
for additional funding in past Congressional testimony under prior leadership. Go

Bobby. Go Vols.
h. The bottom line is that NARA and DOJ currently have responsibility for funding
OGIS and OIP respectively. In my decades of experience, you never get funding
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unless you ask for it with compelling budget justifications that document the
urgent need above other competing priorities.

i. Meanwhile, we are in a continuing resolution or CR where no new initiatives may
be undertaken no matter who wants them. Stand up and say, “No.” | have
respectfully asked Mr. Ferriero to cease all spending on a $20M new initiative
with a proposed 144 new federal employees that will never go away and instead
internally reallocate funding toward the OGIS statutorily mandated missions.
Parenthetically (As to that pet rock project, if pursued in FY 2023, the stated
objectives are not inherently governmental and best suited for short-term
contractor support, not transformative 144 new career federal employees, which
may be the unstated goal. Do the A-76 study.)

j. I now ask DOJ to similarly reallocate funding to OIP, so that OIP’s next
Congressional testimony will be about success.

3. Robert Hammond - October 22, 2021 - OGIS Posting Policy for Public Comments
a. This addresses changes made to the OGIS Posting Policy for Public Comments
made on September 27, 2021, two days before responding to a Congressional
inquiry on that matter.
b. The September 27, 2021 altered public comments posting policy contains
language that appears contrary to governing laws, regulations, and policies,
effectively censoring public comments.
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c. Working from that September 27, 2021 document, | have indicated the
needed deletions to the non-complaint September 27, 2021 Posting Policy for
Public Comments in double strikethrough and additions in bold blue italics,
with additional clarifying comments as to why these changes are needed cited
in Appendix B.

d. | asked for an opportunity to brief this topic and have this Council consider my
recommended changes. At this point, it may be prudent for NARA to staff my
recommended changes with this Council and FOIA Advisory Committee for
markup and discussion/approval at their next, near-term meetings.

4. Robert Haommond - October 22, 2021 - Senator Grassley: DOJ OIP's Position
Doesn't Pass the "Common-Sense Test"

a. Self-explanatory, particularly with Release to One, Release to All.

b. On that issue, | proposed a solution in a separate briefing entitled
Recommended System Change Requests to FOIAonline. Including Simple
Solution for "Release to One, Release to All. Bottom line, agencies open your
FOIA portals and the records in them to the public, subject to requester
approval, as the popular commercial MuckRock.com portal does.

c. Mr. Talebian, wouldn’t you want to go to the next Congressional hearings with
a success in that area, given what happened to OIP last time?
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5. Robert Hommond - October 22, 2021 - NARA, Please Fund OGIS!! (PART 1)

a. This briefing recognizes the Archivist of the United States, The Honorable
David S. Ferriero; the very accomplished Office of Government Services (OGIS)
Director, Alina Semo; and the extraordinary, dedicated OGIS Staff, particularly
the FOIA Compliance Team: Kirstin B. Mitchell and Christa Lemelin. the
Mediation Team: Carrie McGuire, Dwaine Bacon, and Jessica Hartman.

b. It addresses some of my efforts advocating for NARA budget requests that
fully fund OGIS - with compelling, candid supporting justifications
documenting what OGIS cannot accomplish absent such increased funding.
Seemingly, a twenty-fold increase, in my view.

c. | have pressed to discontinue unlawful, inaccurate citations in FOIA
determination and appeal letters throughout the Federal government
(including OGIS, DOJ, DOD, etc. ) that “disappear’ or reduce OGIS mediation
workload by omitting or misinforming requesters of their statutory mandatory
rights.

d. | have not walked a mile in Mr. Ferriero’s or Ms. Semo’s shoes. My comments
are observational. | need your help. The American citizens need your help.

6. Robert Hammond - May 3, 2021 - Recommended System Change Requests to
FOIAonline. Including Simple Solution for "Release to One, Release to All"
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a. | offered through OGIS to help the Technology Committee(s). | have decades
of experience graduate degrees and certifications in federal information
technology, public administration, financial management, procurement, and
other disciplines.

b. FOIAonline, apart from a case management system, is the best of the federal
requester portals. FOIA.gov, FOIA Star, PAL, and others by comparison are
crude, poorly designed portals, in my view, and lack basic functionality of
even Muckrock.com, which is a very good a commercial portal that has solved
release to one- release to all by allowing the requester to choose when, if
ever, to make case records public.

c. My suggested system changes are self-explanatory, with most directed at
eliminating cheating by some few but large entities. Some data entered by
repeat offender agencies is materially inaccurate, and the date-and-time-
stamped electronic records are manually overridden to produce massively
false Annual FOIA reports by not even reporting many years old open FOIA
requests and appeals. This has been ongoing for years and is widely known. |
have been seeking OGISs audits of source records against annual FOIA reports
and FOIlAonline and other systems for years. OGIS is seeking from Congress
public hearings and point in time GAO audits, which | support. However,
would it not it be better for NARA to justify and seek from Congress full
funding for OGIS to do the audits themselves and have a success story at the
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next Congressional hearings. Perhaps the enormity of long-standing fraud will
shake loose the dollars needed for OGIS to perform the compliance work that
Congress intended.

d. As to the much discussed and Congressional interest in Release to One,
Release to All (which MuckRock has solved), just open the data in federal FOIA
portals and case management systems. In my FOIA requests through FOIA
online, | mandate that my FOIA requests and all data associated with them be
discoverable by any member of the public, which is the default setting in
FOlIAonline which must be overridden to do otherwise.

e. Though required by law to honor the format of records release, even NARA
and DOJ completely shield my FOIA requests and appeals, and the actions
taken on them from the public. For example, if you go to FOlAonline and
search my requests you would see a notice stating:

“The description of this request is under agency review,” even for
requests closed years ago. Some queries return a statement “you are not
authorized to access this page.”

SEMPER FIDELEILIS — ALWAYS FAITHFUL 18








DOJ- Under Under
2019 Request Agency  Agency 10/01/2018 10/30/2018 Closed

000001 Review Review
NARA-
—NGC- Mr. Under

Referral Robert Agency 12/08/2020 01/08/2021 Closed

222l Hammond Review

000248

f. I highlight NARA and OIP here to get their attention and support in shutting
down the egregious offenders and fraudsters.

7. Robert Hammond - May 3, 2021 - OGIS Mediation and DOD’s change to CFR 32
part 286.4.4
a. See October 22, 2021 - Update 2021.10.22. OGIS Mediation and DOD’s change
to 32 CFR part 286.4.

8. Robert Hammond - May 3, 2021 - Status of 2018 - 2020 Recommendation #19.
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a. Recommendation #19 states:

b. “ The Office of Government Information Services (OGIS) will ask Congress to
engage in regular and robust oversight of FOIA, hold more hearings, establish
regular and coordinated communication with agencies around FOIA issues,
and strengthen OGIS with clearer authority and expanded resources.”

c. For my part, | am working with Congress and a consortium of FOIA advocacy
groups to have Congressional hearings, testimony, and GAO audits, first as to
the effectiveness/ineffectiveness of OGIS and DOJ OIP and their inadequate
funding (get police officers on the beat) and then to address systemic
complaince issues, malfeasance, lack of integrity and lack of accountability in
the FOIA process. | hope to have OGIS and OIP as allies going forward.

9. Robert Hommond - May 3, 2021 - Violations of the ADA in FOIA Redactions.

a. Self-explanatory as to how to produce ADA complaint documents with the
built-in functionality of MS. Office and Adobe Acrobat. No requester should
ever again receive redactions in 6-point font against a black background.

b. Take the win. OGIS and DOJ OIP publish advisories to help agencies and end

this nonsense.

PUBLIC COMMENTS SUBMITTED BUT NOT POSTED

A.DESTRUCTION AND ALTERATION OF FOIA RECORDS — DOD, ARCHIVIST OF U.S.
OVERSIGHT

SEMPER FIDELEILIS — ALWAYS FAITHFUL

20





https://www.archives.gov/ogis/outreach-events/annual-open-meeting/public-comments-2021-05-03-hammond-b





a. In lieu of formal FOIA mediation, Ms. Semo directed me to the NARA
unauthorized disposition website, which | had already been using. NARA’s
Chief Records Officer oversees unauthorized disposition, destruction or
alienation of federal records complaints or voluntary agency reports, and
posts case numbers and summary correspondence to the NARA website.
NARA requires Agencies to investigate allegations and provide a response
within 30 days in accordance with 36 CFR 1230.16. However, NARA has been
remis in not closing cases, including eight of my meticulously documented
cases involving FOIA records dating back to more than a year ago.

b. My Public Comment Presentation simply adds the full records for seven of my
open complaints (dating back more than a year) regarding destruction of
alteration of records sought via FOIA, along with my correspondence to the
Archivist of the United States.

c. It is not clear why NARA refused to post this presentation. From NARA’s
website (https://www.archives.gov/records-
mgmt/resources/unauthorizeddispositionoffederalrecords) those open cases
are:

o UD-2021-0004. Navy destruction of financial, contracting records

o UD-2021-0033. Navy destruction of moot appellate determination records
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o UD-2021-0017. Navy destruction of Walter Reed’s FY 2013 FOIA Report
records

o UD-2021-0018. Defense Health Agency (DHA) destruction of Walter Reed’s
FY13 & FY 14 FOIA/Privacy reporting chain of command records

o UD-2021-0019. Defense Health Agency. Walter Reed’s destruction of
certified mail records [sought under FOIA]

o UD-2021-0020. Defense Health Agency. Alteration and unlawful destruction
of Walter Reed’s FY 2013 FOIA processing logs (FOIA Report Raw Data)

o ???4/17/2021 3:47 PM DHA/Walter Reed during litigation destroyed
original records related to my FOIA Request WRNMC #14-R of April 28, 2014
or they are in danger of imminent destruction.

= Despite being submitted on April 17, 2021(seven months ago), with
multiple follow-ups and NARA being required to notify the agency within
5 days in cases of alleged imminent destruction, NARA opened a case for
these allegations just over two weeks ago on October 29, 2021 after |
sent my first draft of this presentation to NARA’s OGIS. Any destruction
of records after April 17, 2021falls on NARA, in my view. | add this for
context as a possible reason for NARA not posting this presentation
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(along with egregious error in a General Records Schedule for FOIA
records).

= UD-2022-0006. Allegation that records subject to an April 2014 FOIA
request were unlawfully destroyed and/or are in imminent danger of
early destruction.

d. There is one new complaint. UD-2021-0018. Unlawful destruction or
imminent danger wrt October 7, 2018 FOIA Request (DHA 19-D, Records of
Hammond Communications 2015.

B. Mandatory Right to OGIS Dispute Resolution
a. The content of this briefing is largely replicated in other posted comments,
which begs the question as to why this briefing as not been posted.

C. OGIS response Hammond public comments 9 July 2021
a. In this correspondence, the OGIS Director states her position as to what OGIS
will and will not post to the FOIA Advisory Committee, Chief FOIA Officers
Council and NARA Open Public meetings, as well as denying me the
opportunity to participate with the Technology Committee apparently without
consulting that Committee.
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b. If the Director, wishes to amend those comments, lets post them both, learn
from the exercise, and move on.

CLOSING REMARKS

1. Great meeting today, but unlawfully held.

2. Great people at OGIS and DOJ OIP, but grossly under-resourced and not enough of
them.

3. NARA and DOJ should take immediate action to properly resource OGIS and OIP
respectively, based on significant, mission failure in not doing so. The situation is
dire. We need an “American OGIS and OIP Rescue Plan” and an “OGIS and OIP Build
Back Better Plan” from Congress and the Executive branch.

4. The Chief FOIA Officers Council must post all of my public comments, or state
publicly the statutory or other basis for not doing so.

5. This Council should reconvene within two months to address “Public Requester
FOIA Complaince Concerns,” hear my briefings, and decide on my
recommendations. | do not believe that it was the intent of Congress or President
Obama that Oral Public Comments should be arbitrarily limited to 15 minutes per
year in one Open Meeting.

Thank you considering my oral comments and written public comments.
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| would like to close with words of proud American citizens: Gouverneur Morris,
Abraham Lincoln and Martin Luther King.

We The People, enshrined in our Constitution, will not again be a house divided
against ourselves no matter the rhetoric. In 1865, 165 years ago, we fought and won

a bloody war to advance equality of opportunity, not guaranteed equity of outcomes
as we are all unique in our pursuit of our dreams. Messy as it sometimes is, that is Our
history. The greatest nation in the history of the world.

Let us all be judged by the content of our character.

God bless the United States of Americal!
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We The People. Declaration of Independence!

| am coming to you today from the ancestral lands of proud, unified, inclusive American
citizens. We The People of the United States of America.

Thank you considering my oral comments and written public comments.

| would like to close with words of proud American citizens: Gouverneur Morris, Abraham
Lincoln and Martin Luther King.

We The People, enshrined in our Constitution, will not again be a house divided against
ourselves no matter the rhetoric. In 1865, 165 years ago, we fought and won a bloody war to
advance equality of opportunity, not guaranteed equity of outcomes as we are all unique in
our pursuit of our dreams. Messy as it sometimes is, that is Our history. The greatest nation
in the history of the world.

Let us all be judged by the content of our character.

God bless the United States of America!
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Attachment B. You Tube Chat Comments as of December 1, 2021. Unlawful, capricious,
and arbitrary deletions/destruction of records

National Archives Moderator
Thanks for joining us today. The meeting should start shortly. We look forward to hearing from
you and welcome thoughtful and respectful conversation.

National Archives Moderator

Please be aware we will be moderating Youtube comments according to our comment policy, so
make sure to stay on-topic and keep the discussion civil. https://www.archives.gov/social-
media...

0

dwight sandersTHANK YOU FOR THIS LEARNING

National Archives Moderator
Relevant comments/questions submitted through this chat will also be forwarded to be answered
during the Q&A session.

National Archives Moderator
To enable closed-captioning, please press the "CC" button on the bottom right of the video.

National Archives Moderator
ﬁase keep comments respectful.

L

Leona HammondIt was not the intent of Congress or President Barak Obama that Oral Public
Comments should be arbitrarily limited to 15 minutes per year in one Chief FOIA Officers
Council open meeting.

L

Leona Hammondseeking policy decisions from the Council. My request was not granted. |
received no reply whatsoever.

L

Leona HammondAs there is not time to do that today, | am asking this Council to reconvene
within two months to address “Public Requester FOIA

Leona HammondRobert Hammond sends.

Leona Hammond, | am coming to you today from the ancestral lands of proud, unified, inclusive
A.merican citizens. We The People of the United States of America.

L

Leona HammondFirst, | would like to say this Council is co-chaired by two incredibly talented
ﬁple with equally impressive leadership.

Leona Hammond+Alina Semo: Georgetown University Law Center, Phi Beta Kappa from the
University of Maryland, College Park graduated with high honors.
L
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Attachment B. You Tube Chat Comments as of December 1, 2021. Unlawful, capricious,
and arbitrary deletions/destruction of records

Leona Hammond<Bobby Talebian: University of Tennessee College of Law where he served on
Law Review. Go Vols!

Leona Hammond+The Honorable Davis S. Ferriero: worked his way up from a Navy Corpsman,

saving lives (God bless you. Thank you for your service.) to a Presidential appointment by
Barack Obama as 10th Archivist of

Leona Hammondthe United States of America.

Grigori Yefimovich Rasputindedraf uoy ekil llems uoy

National Archives Moderator
OIP Guidance re: Exemption 5 https://www.justice.gov/oip/supreme-c...
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meeting of the Council, notice of such meeting shall be published in the Federal
Register.”

Ladies and gentlemen, that 10 business day notice in the Federal Register did not
happen. This is an illegal, unlawful meeting and this is not the first time this has
happened.

e For the October 4, 2018 meeting the notice was published on September 25,
2018. That is not 10 business days.

e Then, many of you participated in an OGIS/DOJ OIP co-sponsored closed
November 5, 2020 meeting with over 400 Government personnel and
contractors, according the OGIS FOIA Ombudsman Blog and the OGIS
website. You are allowed to hold closed meetings, which is what I believe this
was, but you still have to announce a closed meeting in the Federal Register
and state why it is closed. Of concern, whatever you call that
meeting/webinar/whatever, when I submitted a FOIA request to OGIS seeking
records, OGIS stated it was purely an OIP meeting and (I quote) “Therefore we
do not have records responsive to this request.”

o So, the OGIS FOIA Ombudsman & OGIS website, boast that it is OGIS
& OIP co-hosted, but according to OGIS: not our meeting; no records.
Let that sink in for a moment. Many of you were there.
e For today’s November 17 2021 meeting, the Federal Register announcement

was not published until November 9th: the same day I complained to NARA
who manages the Federal Register. Forget about Veterans Day and weekends

for 10 business days’ notice, November 9th is not even 10 calendar days.

So, I am asking here today of the Archivist of the United States, The Honorable David.
S. Ferriero, and the Associate Attorney General, The Honorable Vanita Gupta, “What
are the consequences for repeatedly breaking the law? If the underlying issue is
inadequate resources and beleaguered staffs stretched too thin, what are you doing
today to fix that by reallocating resources now and budgeting adequate funding going
forward? What are you doing to allow members of the Pubic ample time to make and
present substantive oral comments and to have substantive written public comments
publicly posted, as I believe is mandated by law?”

The sole responsibility of OIG is to affirm that the meetings were unlawfully held.

DELETION/DESTRUCTION OF RECORDS.

In an annual meeting specifically mandated by statute for oral and written public comments
(Public Law No: 114-185), NARA only allowed three minutes total for oral comments from
members of the public (me).

Therefore, I copied and pasted my oral public comments into the You Tube video Top Chat
(as Leona Hammond, Robert Hammond Sends) in increments of approximately 200 characters
and notified OGIS and all Chief FOIA Officers and others that I had done so. At the start of
the meeting OGS director called attention to the You Tube live feed.

My You Tube chat comments therefore qualify as records or other documents “that were





made available to or prepared for or by the Council shall be made publicly available.” Any

deletion/destruction or removal from the public domain is therefore improper and potentially
unlawful. In any case the decision to keep only those glowing comments about the Council’s
leadership while deleting other comments is capricious, arbitrary, and inconvertibly unlawful.
The retained You Tube chat comments are at ATTACHMENT B.
Public Law No: 114-185 excerpts:
B) In performing the duties described in subparagraph (A), the Council shall consult on
a regular basis with members of the public who make requests under this section. “*(6)
(A) The Council shall meet regularly and such meetings shall be open to the public
unless the Council determines to close the meeting for reasons of national security or
to discuss information exempt under subsection (b).
““(B) Not less frequently than annually, the Council shall hold a meeting that shall be
open to the public and permit interested persons to appear and present oral and written
statements to the Council.
“‘(C) Not later than 10 business days before a meeting of the Council, notice of such
meeting shall be published in the Federal Register. ¢
‘(D) Except as provided in subsection (b), the records, reports, transcripts, minutes,
appendices, working papers, drafts, studies, agenda, or other documents that were
made available to or prepared for or by the Council shall be made publicly
available.
*‘(E) Detailed minutes of each meeting of the Council shall be kept and shall contain a
record of the persons present, a complete and accurate description of matters discussed
and conclusions reached, and copies of all reports received, issued, or approved by the
Council.

CENSORING ORAL COMMENTS.

After allocating only 15 minutes for oral public comments, OGIS attempted to not call
om me at all when I was the only caller in the queue, then limited total oral comments to 3
minutes (mine) despite there being no other members from the public in the queue and then
failed to call on me again with time left. A review of the meeting transcripts (Attachment C)
and panelist chat window comments will document that I was seeking to be called upon by
entering #2 on my phone as directed. Note that the moderator, Michelle Ridley, incorrectly
stated that because I joined by Webex, I was required to raise my hand within Webex, which
is not the case. Webex offers the choice for audio of joining by phone, which I did.

See above excerpts from Public Law No: 114-185, The FOIA Improvement Act of
2016.

Please include in your OIG investigations review of the panelist chat comments and
others, as well as all communications between OGIS and moderator, Michelle Ridley prior to,
during and after the meeting.

CENSORING WRITTEN COMMENTS.

OGIS capriciously and arbitrarily refused to post three of my written public comments,
which meet the OGIS Policy for Posting Public Comments and are legally indistinguishable
from other comments posted (except for the OGIS Director’s personal bias).





See above excerpts from Public Law No: 114-185, The FOIA Improvement Act of

2016.

Up to and through the November 17, 2021 meeting, OGIS had refused to post or
provide any basis for not posting the flowing public comments.

PUBLIC COMMENTS SUBMITTED BUT NOT POSTED

A. DESTRUCTION AND ALTERATION OF FOIA RECORDS - DOD,
ARCHIVIST OF U.S. OVERSIGHT

O O

O

@)

©)

(@)

@)

In lieu of formal FOIA mediation, Ms. Semo directed me to the NARA
unauthorized disposition website, which I had already been using. NARA’s
Chief Records Officer oversees unauthorized disposition, destruction or
alienation of federal records complaints or voluntary agency reports, and
posts case numbers and summary correspondence to the NARA website.
NARA requires Agencies to investigate allegations and provide a response
within 30 days in accordance with 36 CFR 1230.16. However, NARA has
been remis in not closing cases, including eight of my meticulously
documented cases involving FOIA records dating back to more than a year
ago.

My Public Comment Presentation simply adds the full records for seven of
my open complaints (dating back more than a year) regarding

destruction of alteration of records sought via FOIA, along with my
correspondence to the Archivist of the United States.

It is not clear why NARA refused to post this presentation. From NARA’s

website (https://www.archives.gov/records-

mgmt/resources/unauthorizeddispositionoffederalrecords) those open cases
are:

UD-2021-0004. Navy destruction of financial, contracting records

UD-2021-0033. Navy destruction of moot appellate determination
records

UD-2021-0017. Navy destruction of Walter Reed’s FY 2013 FOIA
Report records

UD-2021-0018. Defense Health Agency (DHA) destruction of Walter
Reed’s FY13 & FY 14 FOIA/Privacy reporting chain of command
records

UD-2021-0019. Defense Health Agency. Walter Reed’s destruction of
certified mail records [sought under FOIA]

UD-2021-0020. Defense Health Agency. Alteration and unlawful
destruction of Walter Reed’s FY 2013 FOIA processing logs (FOIA
Report Raw Data)

2?7 4/17/2021 3:47 PM DHA/Walter Reed during litigation destroyed
original records related to my FOIA Request WRNMC #14-R of April
28,2014 or they are in danger of imminent destruction.

= Despite being submitted on April 17, 2021(seven months ago), with
multiple follow-ups and NARA being required to notify the agency
within 5 days in cases of alleged imminent destruction, NARA
opened a case for these allegations just over two weeks ago on
October 29, 2021 after I sent my first draft of this presentation to
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NARA’s OGIS. Any destruction of records after April 17, 2021falls
on NARA, in my view. I add this for context as a possible reason for
NARA not posting this presentation (along with egregious error in
a General Records Schedule for FOIA records).
= UD-2022-0006. Allegation that records subject to an April 2014
FOIA request were unlawfully destroyed and/or are in imminent
danger of early destruction.
d. There is one new complaint. [UD-2022-0008]. Unlawful destruction or
imminent danger wrt October 7, 2018 FOIA Request (DHA 19-D,
Records of Hammond Communications 2015.

B. Mandatory Right to OGIS Dispute Resolution
a. The content of this briefing is largely replicated in other posted comments,
which begs the question as to why this briefing as not been posted.

C. OGIS response Hammond public comments 9 July 2021

a. In this correspondence, the OGIS Director states her position as to what
OGIS will and will not post to the FOIA Advisory Committee, Chief FOIA
Officers Council and NARA Open Public meetings, as well as denying me
the opportunity to participate with the Technology Committee apparently
without consulting that Committee.

b. If the Director, wishes to amend those comments, lets post them both, learn
from the exercise, and move on.

For the December 9, 2021 FOIA Advisory Committee meeting, OGIS has refused to
post the following Public Comments or to provide any statutory basis for not doing so:

* SUBPOENA THREAT AND CONGRESSIONAL DEMAND FOR OGIS
TO RELEASE RECORDS
OMB KILLS RECOMMENDATIONS
What has Changed?

e Failure - FOIA Compliance Oversight Funding. DOJ OIP NARA OGIS
(Advisory Comm.)

e Comments to Chief FOIA Officers Meeting of November 17, 2021. Great
Leadership Team.

With my deep respect,
Robert Hammond

Attachments:

A. Comments to Chief FOIA Officers Meeting of November 17, 2021. Great
Leadership Team

B. You Tube Chat Comments as of December 1, 2021. Unlawful, capricious, and
arbitrary deletions











November 17, 2021

Subject: FOIA Request NARA 22-S. 11.17.2021 CFO Council Chat Comments. Unlawful
Meeting.

| am submitting this request under the Freedom of Information Act (“FOIA”), 5 U.S.C. §
552 et seq., as amended. If you deny all or any part of this request, please cite each specific
exemption you think justifies your decision not to release the information and notify me of
appeal procedures available under the law. References cited below apply.

***This Request will be timely for Judicial Review in twenty working days***

RECORDS SOUGHT VIA FOIA.
NARA 22-S. 11.17.2021 CFO Council Chat Comments. Unlawful Meeting.

See PDF.
See Requested Format.

For the Chief FOIA Officers Council of November 17, 20211 am respectfully seeking

1. Anunredacted copy of all chat comments to and from the Panelists.
2. An unredacted copy of all chat comments in the You Tube Top Chat/and or Live Chat.
a. Note that in addition to providing chat transcripts, | am seeking that the video
owner de-select the setting to "Disable comments,"” or any other impediment to
allowing full public access by anyone viewing the You Tube Video

3. Anunredacted copy of all chat comments to and from any other chat window that may
have been used during this meeting (e.g., chat comments not visible to members of the
public via WEVEX)

4. 1 am also seeking a copy of this FOIA Request, which is an Agency record subject to
FOIA that exists and is in the Agency’s possession at the time of my FOIA request.
This record is a responsive record integral to my Request. Release of the Agency’s
copy is not optional.

REQUESTED FORMAT.

| am seeking an ADA accessible PDF file by return email with: (1) a signed and dated cover
letter (citing my personally assigned requester control number); (2) with record page count for
all records released records (3) a copy of this request in your reply. | seek records via email in
PDF format with an imbedded copy of my requests to (1) impede the agency from not
addressing the FOIA Request; (2) impede the Agency from not providing the documents stated
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in the Agency’s letter reply, and (3) make it obvious in any subsequent review what the
Agency has or has not done.

Note that in addition to providing chat transcripts, | am seeking that the video owner de-select
the setting to "Disable comments," or any other impediment to allowing full public access by
anyone viewing the You Tube Video.

Further, | request that these records be sent in any digital formats in which they exist (such as PDF and
Excel). Under the terms of the E-FOIA Amendments of 1996, Section 5, if a document exists in
electronic format, it must be released in that format upon request.

Each record must be provided as a distinct record in their native format.

| am also seeking the “Description Available to the Public” field | FOlAonline be set to yes
and that all records be released to and viewable in the application by the general Public. The
release type must be set to “Unredacted — Releasable to the General Public: Will be
available to the general public,” or to “Redacted — Releasable to the General Public: Will be
available to the general public.”

This request is distinctly separate from any other. Please do not combine this request with
any other request in your reply. | am requesting that each element of the records sought be
specifically addressed in the reply.

FEE WAIVER/PUBLIC INTEREST/PUBLIC RELEASE. Notwithstanding my agreement
to pay fees below if my fee waiver is denied, | am seeking a fee waiver due to significant
public interest in this information. The subject of the requested records concerns "the
operations or activities of the government.” The disclosure is "likely to contribute” to an
understanding of government operations or activities. There is no commercial interest. There is
significant public interest.

AGREEMENT TO PAY FEES.

| agree to pay fees for searching or copying the records up to $25. If the fees exceed this
amount please advise me of the cost before proceeding. | do not believe that there should be
any charge for providing these records, as there is public interest in government operations. |
am a private individual not seeking documents for commercial use, such that the following
applies: “No fees may be charged by any DoD Component if the costs of routine collection and
processing of the fee are likely to equal or exceed the amount of the fee. With the exception of
requesters seeking documents for a commercial use, Components shall provide the first two
hours of search time, and the first one hundred pages of duplication without charge.” I would
note that because | am requesting an electronic file, there should not be a per page copy fee.
The OMB Guidelines direct that searches for responsive records should be done in the "most
efficient and least expensive manner.” See OMB Fee Guidelines, 52 Fed. Reg. at 10,017. As an
“all others” requester, I may only be assessed search and duplication fees and not fees for
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review. See 32 CFR 286.12 - Schedule of fees. Also, please note that, should payment become
necessary, the Coinage Act of 1965, specifically Section 31 U.S.C. 5103, entitled "Legal
tender,"” states: " United States coins and currency (including Federal reserve notes and
circulating notes of Federal reserve banks and national banks) are legal tender for all debts,
public charges, taxes, and dues. Foreign gold or silver coins are not legal tender for debts.

(Pub. L. 97258, Sept. 13, 1982, 96 Stat. 980 ; Pub. L. 97-452, §1(19), Jan. 12, 1983, 96 Stat.
2477 .)

EXPEDITED PROCESSING.

| am seeking expedited processing. The subject is of widespread and exceptional media
interest and the information sought involves possible questions about the government's
integrity that affect public confidence.

Additionally, I am_an individual/organization primarily engaged in the dissemination of
information who can prove the information is urgently needed to inform the public concerning
some actual or alleged government activity. My primary activity is informing the public, which
| do through a variety of means, such as open meeting public comments, blogs, etc., and | may
from time to time collaborate on articles. There is extraordinary, off the charts interest in the
subject matter of this meeting and NARA’s execution. As noted in my chat comments both via
You Tube and in Webex, this was an illegal, unlawful meeting of the Chief FOIA Officers
Council, and it is not the first time.

There can be no more “evidence that there is an urgent need to inform the public of a
government activity, or widespread and exceptional media interest involving questions
affecting public confidence in the Government’s integrity,” than the Agency conducing a live
Webex and You Tube live stream as an unlawful meeting, which will be viewed by thousands.
This is particularly true, since the Agency continued the meeting after | notified the Agency,
all panelists and all viewers of the You Tube live stream early in the meeting, but the Agency
nevertheless continued to break the law. See below.

UNLAWFEUL CHIEF FOIA OFFICERS MEETINGS.

The headline of this meeting, and it must be the first statement of the meeting minutes, because
it is the most important thing here today. Let me read this.

Public Law No: 114-185, The FOIA Improvement Act of 2016. It is on mot everyone’s
FOIA websites: OGIS, DOJ OIP, many of your websites.

“There is established in the executive branch the Chief FOIA Officers Council (referred
to in this subsection as the "Council’).
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“(B) Not less frequently than annually, the Council shall hold a meeting that shall be
open to the public and permit interested persons to appear and present oral and written
statements to the Council.

"(C) <<NOTE: Deadline.>> Not later than 10 business days before a meeting of
the Council, notice of such meeting shall be published in the Federal Register.”

Ladies and gentlemen, that 10 business day notice in the Federal Register did not happen. This
is an illegal, unlawful meeting and this is not the first time this has happened.

e For the October 4, 2018 meeting the notice was published on September 25, 2018. That
is not 10 business days.

e Then, many of you participated in an OGIS/DOJ OIP co-sponsored closed November 5,
2020 meeting with over 400 Government personnel and contractors, according the
OGIS FOIA Ombudsman Blog and the OGIS website. You are allowed to hold closed
meetings, which is what | believe this was, but you still have to announce a closed
meeting in the Federal Register and state why it is closed. Of concern, whatever you
call that meeting/webinar/whatever, when | submitted a FOIA request to OGIS seeking
records, OGIS stated it was purely an OIP meeting and (I quote) “Therefore we do not
have records responsive to this request.”

o So the OGIS FOIA Ombudsman & OGIS website, boast that it is OGIS & OIP
co-hosted, but according to OGIS: not our meeting; no records. Let that sink in
for a moment. Many of you were there.

e For today’s November 17 2021 meeting, the Federal Register announcement was not
published until November 9™; the same day | complained to NARA who manages the
Federal Register. Forget about Veterans Day and weekends for 10 business days’
notice, November 9™ is not even 10 calendar days.

So, | am asking here today of the Archivist of the United States, The Honorable David. S.
Ferriero, and the Associate Attorney General, The Honorable Vanita Gupta, “What are the
consequences for repeatedly breaking the law? If the underlying issue is inadequate resources
and beleaguered staffs stretched too thin, what are you doing today to fix that by reallocating
resources now and budgeting adequate funding going forward? What are you doing to allow
members of the Pubic ample time to make and present substantive oral comments and to have
substantive written public comments publicly posted, as I believe is mandated by law?”

In any denial of my request for expedited processing, | am seeking that the Agency identify

who, by name and email was consulted and that the Agency provide specific justification as to
how my request stated herein does not qualify.

DOD POLICY — PUBLIC TRUST.

Reference (c) states, “DoD personnel are expected to comply with the FOIA, this Regulation,
and DoD FOIA policy in both letter and spirit. This strict adherence is necessary to provide
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uniformity in the implementation of the DoD FOIA Program and to create conditions that will
promote public trust.”

STILL-INTERESTED PREEMPTIVE REPLY. This is a preemptive reply to the
Justice Department guidelines the procedure known as a “still interested” inquiry,
through which a FOIA officer can confirm that the requester has not lost interest in
obtaining the documents.

My interest in all FOIA requests submitted to your office is enduring, meaning that my
interest in seeking replies to all past and future FOIA request remains in effect until each
request has been answered fully and the time for judicial review has passed. Please do not
initiate any "still interested" inquiries. This serves as my notice of enduring interest and
automatic reply to any future questions of interest by your office. There are no reasonable
grounds to ever conclude in the future that I am not interested in this request.

Implementation Checklist for DOJ OIP Guidance on “Still-Interested” Inquiries

1. Ensure there are reasonable grounds to make a “still-interested” inquiry in first
instance.

2. Absent good cause, do not make multiple “still-interested” inquiries.

3. Use requester’s preferred method of communication and in the absence of a preference,
communicate by telephone or email as the default.

4. Memorialize any decision by a requester to withdraw a request that is conveyed by
telephone by sending the requester a brief email or letter noting the withdrawal.

5. Provide requesters no less than thirty (30) working days to respond to the “still-
interested” inquiry and ensure that there is a simple way to do so.

6. Advise the requester that if they elect not to respond to the inquiry, the request will be
administratively closed at the conclusion of the designated time period (which must be
at least 30 working days).

7. Prior to administratively closing a request based upon the lack of a response by the
requester, make good faith efforts to reach out to the requester using multiple methods
of communication.

8. In the event a requester responds to the “still- interested” inquiry within a reasonable
time after the deadline has passed, reopen the request and place it back into the
processing queue where it would have been.

PRESERVE RECORDS AND SEARCHES FOR JUDICIAL REVIEW.

Please search for, locate, and preserve all responsive or potentially responsive records and
records of your searches in your FOIA case file until the statutory date for judicial review has
passed (should that be necessary) or in accordance with a NARA approved records schedule, if
longer. NARA GRS 4.2 requires that FOIA and Privacy Act case files be retained for 6 years
after final agency action or 3 years after final adjudication by the courts, whichever is later.
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Records of responsive searches would include but not be limited to: searches conducted for
each specific record sought and all other records known to the Agency, including dates,
manner of searching, responsible agent or employee conducting each search and the results
thereof. Such persons determining the locations of responsive records must be inclusive of
persons who would know such locations and their identities and manner of determining search
locations must be preserved.

In any subsequent proceedings, | may seek sworn declarations and a court order appointing a
special counsel, as appropriate. Similarly, I may pursue additional venues.

Any deletion of potentially responsive records by any party having knowledge of this Request
may be a violation of law. In as much as applicable staff and leadership have knowledge of my
subject request, the Agency must search for, locate, and preserve all responsive or potentially
responsive records and records of searches in their FOIA case file, and leadership must ensure
that this is done. Failing to do so and allowing records to be deleted IAW any other records
management schedule may be a violation of law.

ELECTRONIC RECORDS PRESERVATION.

The Agency must preserve all electronically stored information, copies and backup, as defined
by Rule 34 of the Federal Rules of Civil Procedure, along with any paper files which the
Agency maintains, relevant to this action I am seeking electronic data in the Agency’s custody
and control that is relevant to this action, including without limitation emails, along with
metadata, and other information contained on Agency computer systems and any electronic
storage systems. | consider this electronic data and paper files to be valuable and irreplaceable
sources of discoverable information in this matter. No procedures should have been
implemented to alter any active, deleted or fragmented data. Moreover, no electronic data
should have been disposed of or destroyed. (ETL Institute for Advancement of America’s
Legal System).

Further, to properly fulfill your preservation obligation, stop all scheduled data destruction,
electronic shredding, rotation of backup tapes, and the sale, gift or destruction of hardware.
Notify all individuals and of the need and duty to take the necessary affirmatives steps to
comply with the duty to preserve evidence. (2008 Thomson Delmar Learning).

The Agency’s Director of Information Operations or similar organization must initiate
procedures to preserve electronic records.

ALTERATION/DESTRUCTION OF RECORDS

Whoever knowingly alters, destroys, mutilates, conceals, covers up, falsifies, or makes a false
entry in any record, document, or tangible object with the intent to impede, obstruct, or
influence the investigation or proper administration of any matter within the jurisdiction of any
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department or agency of the United States or any case filed under title 11, or in relation to or
contemplation of any such matter or case, shall be fined under this title, imprisoned not more
than 20 years, or both. 18 U.S. Code 8 1519 - Destruction, alteration, or falsification of
records. (Added Pub. L. 107-204, title V111, 8802(a), July 30, 2002, 116 Stat. 800.).

18 U.S.C. 641 and 2071. The penalties for the unlawful or accidental removal, defacing,
alteration, or destruction of Federal records or the attempt to do so, include a fine,
imprisonment, or both (18 U.S.C. 641 and 2071).

36 CFR § 1230 UNLAWFUL OR ACCIDENTAL REMOVAL, DEFACING,
ALTERATION, OR DESTRUCTION OF RECORDS

§1230.3

Unlawful or accidental destruction (also called unauthorized destruction) means disposal
of an unscheduled or permanent record; disposal prior to the end of the NARA-approved
retention period of a temporary record (other than court-ordered disposal under 8§1226.14(d) of
this subchapter); and disposal of a record subject to a FOIA request, litigation hold, or any
other hold requirement to retain the records.

IMPROPOERLY WITHHOLDING RECORDS

Pursuant to FOIA:
“Whenever the court orders the production of any agency records improperly
withheld from the complainant and assesses against the United States reasonable
attorney fees and other litigation costs, and the court additionally issues a written
finding that the circumstances surrounding the withholding raise questions whether
agency personnel acted arbitrarily or capriciously with respect to the withholding,
the Special Counsel shall promptly initiate a proceeding to determine whether
disciplinary action is warranted against the officer or employee who was primarily
responsible for the withholding. The Special Counsel, after investigation and
consideration of the evidence submitted, shall submit his findings and
recommendations to the administrative authority of the agency concerned and shall
send copies of the findings and recommendations to the officer or employee or his
representative. The administrative authority shall take the corrective action that the
Special Counsel recommends.” 5 U.S.C. 8 552(a)(4)(F)(i).

LEGAL FRAMEWORK OF FOIA

1. The definition of “records” includes:

“[AlJill books, papers, maps, photographs, machine readable materials, or other
documentary materials, regardless of physical form or characteristics, made or
received by an agency of the United States Government under Federal law or in
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connection with the transaction of public business and preserved or appropriate

for preservation by that agency or its legitimate successor as evidence of the

organization, functions, policies, decisions, procedures, operations, or other

activities of the Government or because of the informational value of data in
them.” 44 U.S.C. 8 3301 (emphasis supplied).

2. FOIA requires that “each agency, upon any request for records which (i)
reasonably describes such records and (ii) is made in accordance with published rules stating
the time, place, fees (if any), and procedures to be followed, shall make the records promptly
available to any person” 5 U.S.C. § 552(a)(3)(A).

3. FOIA requires that “each agency shall establish a system to assign an
individualized tracking number for each request received that will take longer than ten days to
process and provide to each person making a request the tracking number assigned to the
request” 5 U.S.C. § 522(a)(7)(A).

4. FOIA requires that each agency shall “establish a telephone line or Internet
service that provides information about the status of a request to the person making the request
using the assigned tracking number, including the date on which the agency originally received
the request; and an estimated date on which the agency will complete action on the request. 5
U.S.C. § 522(a)(7)(B).

5. FOIA also requires federal agencies to make a final determination on
FOIA administrative appeals that it receives within twenty days (excepting Saturdays,
Sundays, and legal public holidays) after the receipt of such appeal, unless the agency
expressly provides notice to the requester of “unusual circumstances” meriting
additional time for responding to a FOIA request. 5 U.S.C. 8 552(a)(6)(A)(ii).

6. FOIA expressly provides that a person shall be deemed to have
constructively exhausted their administrative remedies if the agency fails to comply
with the applicable time limitations provided by 5 U.S.C. § 552(a)(6)(A)(l) - (ii). See
also5 U.S.C. § 552(a)(6)(C).

7. FOIA provides that any person who has not been provided the
records requested pursuant to FOIA, after exhausting their administrative remedies,
may seek legal redress from the Federal District Court to enjoin the agency from
withholding agency records and to order the production of any agency records
improperly withheld from the complainant.

8. Regarding he names of the FOIA requesters, the courts have held hat under
the FOIA requesters do not have an expectation of privacy. Stauss v. IRS, 516 F. Supp.
1218, 1223 (D.D.C. 1981),

9. Under FOIA, the federal agency has the burden of sustaining its
actions. 5 U.S.C.§ 552(a)(4)(B).

10. Pursuant to FOIA, a Court may assess attorney fees and litigation
costs against the United States if the Plaintiff prevails in an action thereunder. 5
U.S.C. 8 552(a)(4)(E).

11. Department of Justice (DOJ) has issued a handbook addressing FOIA Annual
Reports. See DOJ, Handbook for Agency Annual Freedom of Information Act Reports,
“Disposition of FOIA Requests,” (available at
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http://www.justice.gov/sites/default/files/oip/pages/attachments/2014/11/04/department_of jus
tice_handbook_for_agency annual_freedom_of_information_act_reports.pdf) (“DOJ
Handbook™).

12. Among other things, the DOJ Handbook states, “All requests (perfected and
non-perfected), appeals, and consultations that were pending at any time during the relevant
fiscal year [October 1st through September 30th] will be captured.”

13.  The DOJ Handbook also states:

“[E]Jach agency is ultimately responsible for the accuracy and completeness of

its Annual FOIA Report. It is therefore essential for agencies to take steps that

will ensure that they are adequately tracking all of the information necessary to

complete the Annual FOIA Report sections detailed below. Agencies that utilize

a tracking or case management system for this purpose are responsible for

ensuring that the system they are using can produce an accurate Annual FOIA

Report that is in compliance with the law and Department of Justice guidance.”

DOJ Handbook, at 3.

| believe that | have adequately described the records that | am seeking. If you believe that my
request is unclear, if you have any questions, or if there is anything else that you need from me
to complete this request in a timely manner, please contact me in writing, so that | may perfect
my request. If you deem that any portion of my request is unclear, answer the remaining
portions and | will perfect a request for additional material as needed.

Thank you very much in advance.
With my respect,

Is/

Robert Hammond
Requester
Whistleblower

References:

(@) The Freedom of Information Act (“FOIA”), 5 U.S.C. §552 et seq., as
amended,

(b) Joint publication of U.S. Department of Justice, Executive Office of the President
and U.S. General Services Administration of July 2011, “Your Right to Federal
Records”

(c) The Privacy Act (“PA”) of 1974, 5 U.S.C. § 552a, et seq., as amended

(d) DoD 5400.11-R, May 14, 2007, Department of Defense Privacy Program

(e) DoD 5400.7-R, September 1998, DoD Freedom of Information Act (FOIA)
Program

() DoD 6025.18-R, Jan. 24, 2003, DoD Health Information Privacy Regulation

(g9) GAO Report GAO-12-828 of July 2012, subject Freedom of Information Act
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(h) Department of Justice Handbook for Agency Annual Freedom of Information Act
Reports

(1) (b) Administrative Instruction 106, “Alternative Dispute Resolution (ADR)
Program,” January 30, 2014

(1) DoD Directive 5145.01, “General Counsel of the Department of Defense (GC
DoD),” December 2, 2013, as amended

(k) DoD Directive 5145.04, “Defense Legal Services Agency (DLSA),” April 16,2012

() (f) DoD Directive 5400.11, “DoD Privacy Program,” October 29, 2014

(m) DoD Manual 8910.01, Volume 1, “DoD Information Collections Manual:
Procedures for DoD Internal Information Collections,” June 30, 2014

(n) Executive Order 12988, “Civil Justice Reform,” February 5, 1996

(o) Public Law 101-552, “Administrative Dispute Resolution Act,” November 15, 1990

(p) Public Law 104-320, “Administrative Dispute Resolution Act of 1996,” October
19, 1996

(q) Presidential Memorandum for Heads of Executive Departments and Agencies,
“Designation of Interagency Committees to Facilitate and Encourage Agency Use
of Alternate Means of Dispute Resolution and Negotiated Rulemaking,” May 1,
1998

(r) United States Code, Title 5

(s) DoD Instruction 5145.05, “Alternative Dispute Resolution (ADR) and Conflict f

(t) Alternate Dispute Resolution Handbook (opm.gov/policy-data-oversight/employee-
relations/employee-rights-appeals/alternative-dispute-resolution/handbook.pdf)

(u) President Obama's FOIA Memorandum and Attorney General Holder's FOIA
Guidelines (justice.gov/sites/default/files/oip/legacy/2014/07/23/foia-
memorandum.pdf)
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December 1, 2021

NARA Unauthorized Disposition Complaint ICO NARA OGIS Unlawful
Deletion/Destruction of Chief FOIA Council Records

I. ALLEGATIONS.

| am alleging that National Archives Administration’s (NARA’s) Office of Government Services
(OGIS) unlawfully and intentionally destroyed Chief FOIA Officers Council records subject to
preservation in their own right.

OGIS is required to have preserved pursuant to NARA’s GRS 4.2 Item 20 and Public Law No:
114-185, The FOIA Improvement Act of 2016.

Records are also related to my November 17, 2021 FOIA Request NARA 22-S. 11.17.2021
CFO Council Chat Comments. Unlawful Meeting.

Any potentially recoverable records are in imminent danger of DHA destroying them.

1. ACTION SOUGHT.

1. Notify Defense Health Agency within 5 working days.

2. Provide me a point of contact by return email to discuss this matter.

3. Permit me to discuss the Agency’s reply prior to deciding on this complaint to preclude
the likely provision of misinformation, as has been done in the past.

4. If records have not been destroyed, seek that the Agency provide them to you as
individual PDF files aligned with the record names aligned with Attachment A (133
records) and C (185 records), and the results of searches of DHA’s backup email servers
using the search criteria in my FOIA request. DHA must include the search criteria of its
electronic backup email servers. Note that all records sought in my FOIA request are
FOIA case processing records that are required to be retained for 6+ years after the final
action.

1. IDENTIFICATION OF RECORDS.

DOJ OIP & OGIS unlawfully deleted/destroyed portions of my public comments from You Tube
Top Chat if the November 17, 2021 Chief FOIA Officers Council meeting while keeping only
my positive comments. There is no legal distinction between the comments that DOJ OIP &
OGIS retained praising leadership and those capriciously and arbitrarily deleted (e.g., comments
that the meeting was unlawfully held.

In an annual meeting specifically mandated by statute for oral and written public comments

(Public Law No: 114-185), NARA only allowed three minutes total for oral comments from
members of the public (me).
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Therefore, | copied and pasted my oral public comments into the You Tube video Top Chat (as
Leona Hammond, Robert Hammond Sends) in increments of approximately 200 characters and
notified DOJ OIP & OGIS and all Chief FOIA Officers and others that | had done so. At the start
of the meeting OGS director called attention to the You Tube live feed.

My You Tube chat comments therefore qualify as records or other documents “that were made
available to or prepared for or by the Council shall be made publicly available.” Any
deletion/destruction or removal from the public domain is therefore improper and potentially
unlawful. In any case the decision to keep only those glowing comments about the Council’s
leadership while deleting other comments is capricious, arbitrary, and inconvertibly unlawful.
The retained You Tube chat comments are at ATTACHMENT B.
Public Law No: 114-185 excerpts:
B) In performing the duties described in subparagraph (A), the Council shall consult on a
regular basis with members of the public who make requests under this section. “‘(6)(A)
The Council shall meet regularly and such meetings shall be open to the public unless the
Council determines to close the meeting for reasons of national security or to discuss
information exempt under subsection (b).
“‘(B) Not less frequently than annually, the Council shall hold a meeting that shall be
open to the public and permit interested persons to appear and present oral and written
statements to the Council.
*‘(C) Not later than 10 business days before a meeting of the Council, notice of such
meeting shall be published in the Federal Register. *
‘(D) Except as provided in subsection (b), the records, reports, transcripts, minutes,
appendices, working papers, drafts, studies, agenda, or other documents that were
made available to or prepared for or by the Council shall be made publicly
available.
“‘(E) Detailed minutes of each meeting of the Council shall be kept and shall contain a
record of the persons present, a complete and accurate description of matters discussed
and conclusions reached, and copies of all reports received, issued, or approved by the
Council.

RECORDS SOUGHT VIA FOIA Request NARA 22-S. 11.17.2021 CFO Council Chat
Comments. Unlawful Meeting.

I am respectfully seeking:
For the Chief FOIA Officers Council of November 17, 2021, | am respectfully seeking

1. Anunredacted copy of all chat comments to and from the Panelists.
2. Anunredacted copy of all chat comments in the You Tube Top Chat/and or Live Chat.
a. Note that in addition to providing chat transcripts, | am seeking that the video
owner de-select the setting to "Disable comments,” or any other impediment to
allowing full public access by anyone viewing the You Tube Video
3. Anunredacted copy of all chat comments to and from any other chat window that may
have been used during this meeting (e.g., chat comments not visible to members of the
public via WEVEX)
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4. 1 am also seeking a copy of this FOIA Request, which is an Agency record subject to
FOIA that exists and is in the Agency’s possession at the time of my FOIA request. This
record is a responsive record integral to my Request. Release of the Agency’s copy is not
optional.

BACKGROUND. I notified The Honorable David S. Ferriero (Archivist of the United States
of this matter by email of Wednesday, December 1, 2021 10:43:00 AM.

V. APPLICABLE RETENTION SCHEDULE, NARA GRS 4.2 Item 20

020 | Access and disclosure request files. Case files Temporary. DAA-
created in response to requests for information under | Destroy 6 years GRS-
the Freedom of Information Act (FOIA), Mandatory | after final agency 2016-
Declassification Review (MDR) process, Privacy Act | action or 3 years 0002-
(PA), Classification Challenge, and similar access after final 0001

programs, and completed by: ¢ granting the request in | adjudication by the
full « granting the request in part ¢ denying the request | courts, whichever is
for any reason including: o inability to fulfill request | later, but longer

because records do not exist o inability to fulfill retention is
request because request inadequately describes authorized if
records o inability to fulfill request because search or | required for
reproduction fees are not paid business use.

VI. 32 CFR PART 286—DOD FREEDOM OF INFORMATION ACT (FOIA) PROGRAM

32 CFR §286.6 Preservation of records.

Each DoD Component shall preserve all correspondence pertaining to the requests that it
receives under this part, as well as copies of all requested records, until disposition or
destruction is authorized pursuant to title 44 of the United States Code or the General
Records Schedule 4.2 of the National Archives and Records Administration (NARA).
Records shall not be disposed of or destroyed while they are the subject of a pending request,
appeal, or lawsuit under the FOIA.

VII. 36 CER § 1230.3

Unlawful or accidental destruction (also called unauthorized destruction) means disposal of
an unscheduled or permanent record; disposal prior to the end of the NARA-approved
retention period of a temporary record (other than court-ordered disposal under §

1226.14(d) of this subchapter); and disposal of a record subject to a FOIA request, litigation
hold, or any other hold requirement to retain the records.

VI 44 U.S. CODE § 3106 - UNLAWFUL REMOVAL, DESTRUCTION OF RECORDS
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(a) FEDERAL AGENCY NOTIFICATION.—

The head of each Federal agency shall notify the Archivist of any actual, impending, or
threatened unlawful removal, defacing, alteration, corruption, deletion, erasure, or other
destruction of records in the custody of the agency, and with the assistance of the Archivist
shall initiate action through the Attorney General for the recovery of records the head of the
Federal agency knows or has reason to believe have been unlawfully removed from that
agency, or from another Federal agency whose records have been transferred to the legal
custody of that Federal agency.

(b) ARCHIVIST NOTIFICATION.—

In any case in which the head of a Federal agency does not initiate an action for such
recovery or other redress within a reasonable period of time after being notified of any such
unlawful action described in subsection (a), or is participating in, or believed to be
participating in any such unlawful action, the Archivist shall request the Attorney General to
initiate such an action, and shall notify the Congress when such a request has been made.
(Pub. L. 90-620, Oct. 22, 1968, 82 Stat. 1298; Pub. L. 98497, title I, § 107(b)(21), title II,
§ 203(b), Oct. 19, 1984, 98 Stat. 2290, 2294; Pub. L. 113-187, § 4, Nov. 26, 2014, 128 Stat.
2009.)

IX. Public Law No: 114-185
B) In performing the duties described in subparagraph (A), the Council shall consult on a
regular basis with members of the public who make requests under this section. ““(6)(A)
The Council shall meet regularly and such meetings shall be open to the public unless the
Council determines to close the meeting for reasons of national security or to discuss
information exempt under subsection (b).
“‘(B) Not less frequently than annually, the Council shall hold a meeting that shall be
open to the public and permit interested persons to appear and present oral and written
statements to the Council.
“‘(C) Not later than 10 business days before a meeting of the Council, notice of such
meeting shall be published in the Federal Register.
‘(D) Except as provided in subsection (b), the records, reports, transcripts, minutes,
appendices, working papers, drafts, studies, agenda, or other documents that were
made available to or prepared for or by the Council shall be made publicly
available.
“‘(E) Detailed minutes of each meeting of the Council shall be kept and shall contain a
record of the persons present, a complete and accurate description of matters discussed
and conclusions reached, and copies of all reports received, issued, or approved by the
Council.

This is submitted upon information, belief and records available to me.
With my respect,
Is/

Robert Hammond
Whistleblower
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Attachments:

e Mr. Ferriero. NARA OIG. OGIS Unlawful Chief FOIA Officers Council
Meetings Destruction of Records Censorship_.pdf
e NARA 22-S. 11.17.2021 CFO Council Chat Comments
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In an annual meeting specifically mandated by statute for oral and written public comments
(Public Law No: 114-185), NARA only allowed three minutes total for oral comments from
members of the public (me).

Therefore, I copied and pasted my oral public comments into the You Tube video Top Chat
(as Leona Hammond, Robert Hammond Sends) in increments of approximately 200 characters
and notified DOJ OIP & OGIS and all Chief FOIA Officers and others that I had done so. At
the start of the meeting OGS director called attention to the You Tube live feed.

My You Tube chat comments therefore qualify as records or other documents “that were
made available to or prepared for or by the Council shall be made publicly available.” Any
deletion/destruction or removal from the public domain is therefore improper and potentially
unlawful. In any case the decision to keep only those glowing comments about the Council’s
leadership while deleting other comments is capricious, arbitrary, and inconvertibly unlawful.
The retained You Tube chat comments are at ATTACHMENT B.
Public Law No: 114-185 excerpts:
B) In performing the duties described in subparagraph (A), the Council shall consult on
a regular basis with members of the public who make requests under this section. “‘(6)
(A) The Council shall meet regularly and such meetings shall be open to the public
unless the Council determines to close the meeting for reasons of national security or
to discuss information exempt under subsection (b).
“‘(B) Not less frequently than annually, the Council shall hold a meeting that shall be
open to the public and permit interested persons to appear and present oral and written
statements to the Council.
“‘(C) Not later than 10 business days before a meeting of the Council, notice of such
meeting shall be published in the Federal Register.
‘(D) Except as provided in subsection (b), the records, reports, transcripts, minutes,
appendices, working papers, drafts, studies, agenda, or other documents that were
made available to or prepared for or by the Council shall be made publicly
available.
*‘(E) Detailed minutes of each meeting of the Council shall be kept and shall contain a
record of the persons present, a complete and accurate description of matters discussed
and conclusions reached, and copies of all reports received, issued, or approved by the
Council.

RECORD HT VIA FOIA Request NARA 22-S.11.17.2021 CF ouncil Chat

Comments. Unlawful Meeting.
I am respectfully seeking:

For the Chief FOIA Officers Council of November 17, 2021, I am respectfully seeking

1. An unredacted copy of all chat comments to and from the Panelists.
2. An unredacted copy of all chat comments in the You Tube Top Chat/and or Live Chat.
a. Note that in addition to providing chat transcripts, I am seeking that the video
owner de-select the setting to "Disable comments," or any other impediment to
allowing full public access by anyone viewing the You Tube Video
3. An unredacted copy of all chat comments to and from any other chat window that may
have been used during this meeting (e.g., chat comments not visible to members of the



public via WEVEX)

4. T am also seeking a copy of this FOIA Request, which is an Agency record subject to
FOIA that exists and is in the Agency’s possession at the time of my FOIA request. This
record is a responsive record integral to my Request. Release of the Agency’s copy is

not optional.

BACKGROUND. I notified The Honorable David S. Ferriero (Archivist of the United
States of this matter by email of Wednesday, December 1, 2021 10:43:00 AM.

V. APPLICABLE RETENTION SCHEDULE, NARA GRS 4.2 Item 20

020

Access and disclosure request files. Case files
created in response to requests for information
under the Freedom of Information Act (FOIA),
Mandatory Declassification Review (MDR)
process, Privacy Act (PA), Classification
Challenge, and similar access programs, and
completed by: ¢ granting the request in full »
granting the request in part * denying the
request for any reason including: o inability to
fulfill request because records do not exist o
inability to fulfill request because request
inadequately describes records o inability to
fulfill request because search or reproduction
fees are not paid

Temporary.
Destroy 6 years
after final agency
action or 3 years
after final
adjudication by the
courts, whichever is
later, but longer
retention is
authorized if
required for
business use.

DAA-
GRS2016-
00020001

VI. 32 CFR PART 286—DOD FREEDOM OF INFORMATION ACT (FOIA)
PROGRAM
32 CFR §286.6 Preservation of records.

Each DoD Component shall preserve all correspondence pertaining to the requests that it
receives under this part, as well as copies of all requested records, until disposition or
destruction is authorized pursuant to title 44 of the United States Code or the General
Records Schedule 4.2 of the National Archives and Records Administration (NARA).
Records shall not be disposed of or destroyed while they are the subject of a pending
request, appeal, or lawsuit under the FOIA.

VII. 36 CFR § 1230.3

Unlawful or accidental destruction (also called unauthorized destruction) means disposal
of an unscheduled or permanent record; disposal prior to the end of the NARA-approved
retention period of a temporary record (other than court-ordered disposal under §
1226.14(d) of this subchapter); and disposal of a record subject to a FOIA request,
litigation hold, or any other hold requirement to retain the records.

VIIII. 44 U.S. CODE § 3106 - UNLAWFUL REMOVAL, DESTRUCTION OF
RECORDS

a.

FEDERAL AGENCY NOTIFICATION.—

The head of each Federal agency shall notify the Archivist of any actual, impending, or
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threatened unlawful removal, defacing, alteration, corruption, deletion, erasure, or other
destruction of records in the custody of the agency, and with the assistance of the
Archivist shall initiate action through the Attorney General for the recovery of records the
head of the Federal agency knows or has reason to believe have been unlawfully removed
from that agency, or from another Federal agency whose records have been transferred to
the legal custody of that Federal agency.

b. ARCHIVIST NOTIFICATION.—

In any case in which the head of a Federal agency does not initiate an action for such
recovery or other redress within a reasonable period of time after being notified of any
such unlawful action described in subsection (a), or is participating in, or believed to be
participating in any such unlawful action, the Archivist shall request the Attorney General
to initiate such an action, and shall notify the Congress when such a request has been
made.

(Pub. L. 90-620, Oct. 22, 1968, 82 Stat. 1298; Pub. L.. 98-497, title I, § 107(b)(21), title
I, § 203(b), Oct. 19, 1984, 98 Stat. 2290, 2294; Pub. L. 113-187, § 4, Nov. 26, 2014, 128
Stat. 2009.)

IX. Public Law No: 114-185
B) In performing the duties described in subparagraph (A), the Council shall consult on
a regular basis with members of the public who make requests under this section. “‘(6)
(A) The Council shall meet regularly and such meetings shall be open to the public
unless the Council determines to close the meeting for reasons of national security or
to discuss information exempt under subsection (b).
““(B) Not less frequently than annually, the Council shall hold a meeting that shall be
open to the public and permit interested persons to appear and present oral and written
statements to the Council.
““(C) Not later than 10 business days before a meeting of the Council, notice of such
meeting shall be published in the Federal Register.
‘(D) Except as provided in subsection (b), the records, reports, transcripts, minutes,
appendices, working papers, drafts, studies, agenda, or other documents that were
made available to or prepared for or by the Council shall be made publicly
available.
“‘(E) Detailed minutes of each meeting of the Council shall be kept and shall contain a
record of the persons present, a complete and accurate description of matters discussed
and conclusions reached, and copies of all reports received, issued, or approved by the
Council.

This is submitted upon information, belief and records available to me.
With my respect,

/s/
Robert Hammond
Whistleblower

Attachments:

o Mr. Ferriero. NARA OIG. OGIS Unlawful Chief FOIA Officers Council
Meetings Destruction of Records Censorship .pdf
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