POLICE DEPT.

VILLAGE OF MALONE
2 Park Place - Malone, New York 12953 « (518) 483-2424 « FAX (518) 483-2426
James E. Phillips Vernon N. Marlow Jr.
Chief of Police Assistant Chief

November 3. 1993

Hs.'Betzv Nichols
1446 Webster Street
Malone, New York 12933

Dear Ms. Nichols:

I am in receipt of a letter from your husband, dated October
27, 1993, that is a response to an order, to him, outlined in a letter
to his attorney on October 22, 1993.

In that letter he was ordered to make a written report
detailing information he had that certain members of the Malone Police
Department were told how to testify or that they were forced to
testify in a certain way at a Civil Service Hearing on September 16,
1993, Village of Malone v. Patrick Nichols.

In that letter he stressed that his information was
"strictly hearsay" and named you as his source, as an officer had
spoken to you about these allegations.

In order for an investigation to be undertaken, it will be
necessary for you to name the officer who spoke to you so that
appropriate statements can be taken.

Please provide a notarized statement to this department by

November 17, 1993, detailing the allegations outlined in your
husband’s letter, so a proper investigation can be undertaken.

Very tru yours,
< : e
mes E. FPhillips

hief of Police



November 8, 1993

Chief James E. Phillips
Malone Village Police Dept.
2 Park Place

Malone, NY 12953

Chief:

I am in receipt of your 1letter of November 3, 18993. As was
stated in Mr. Halley s letter to Brian Stewart of November ist, 1
have strong concerns whether or not this matter will be properly
investigated by the Malone Village Police Dept.

Because I am not willing to jeopardize another Police Officer-s
Jjob, or his friendship, I will not comply with your request to
provide a notarized statement to you regarding this matter. I
don"t feel it would be in the best interest of the Officer
involved, given the previous and continuous mishandling of my
husband s situation.

As clearly stated in Mr. Halley's and my husband s letters, I
would be willing to make a statement ONLY to a responsible agent
or agency. At this time, I personally do not consider the Malone
Police Dept. a responsible agent or agency.

Sincerely,

Betzgjz;chols

cc; Thomas Halley
Brian Stewart
Robt. Fraser



Patrick M. Nichols
146 Webster St.
Malone, NY 12953
483-11186

Brian S. Stewart
Robert Fraser
James Phillips

As ordered by the Chief of Police and the Mayor of Malone I
am submitting +this report containing information regarding
allegations of the tampering with a witness. These allegations
are in response to the Civil Service Hearing of September 16 &
17, 1983, Village of Malone vs. Patrick Nichols.

It must be made clear the following remarks are strictly
hearsay coming from me and therefore my source should also be
questioned in order to further substantiate the claim. My source
has agreed to offer a statement to a responsible agent or agency
assigned to investigate the aforementioned allegations.

During the afternoon of October 8, 1993 my wife Betzy
advised me that she had a conversation with an Officer that had
testified at the Civil Service Hearing on the 16th. She stated
the Officer told her he was advised while being prepared for
testimony by Stewart as to what he could and could not say and
what he would and would not say. He was also told he could not
elaborate on details in order +to clarify his answers. My wife
further stated that +the Officer also told her that he was given
orders to stay away from me (Pat) on or off duty or charges would
also be brought against him.

The above information is as accurate as I recall and it is
being submitted 1in response to a written order received on
October 26, 1993. Copies, as ordered, are being =ent to Robert
Fraser (Trustee), James Phillips (Police Chief) and Brian Stewart
(Attorney for Village of Malone).

Patrick M. Nichols
October 27, 1983

P




HUGHES & STEWART, P. C.

Attorneys and Counaclors at Law

31 Elm Street
PO, Box #788 OCT 2 = 1993
Malone, New York 12953
_ BRYAN J. HUGHES October 22, 1993 Telephone: (518) 483-4830
BRIAN S, STEWART Fax: (518) 483.4005

Thomas P. Halley, Esqg.
297 Mill Street
Poughkeepsie, New York 12601

Re: Village of Malone ves. Patrick Nichols
Dear Tom:?

Congratulations on what I think was a good outcome for your
client. Although the village Board found him guilty, it is
apparent that they thought a 1little leniency was in order.
Hopefully, we can now move beyond this episode.

In my telephone conversation with you on August 21st, you
indicated something to me which was extremely troublesome. If I
recall correctly, you said that Mr. Nichols told you that he had
been informed by certain members of the police department that they
were told how to testify or that they were forced to taestify in a
certain way, or words to that effect, As far as I know, this is
incorrect. However, I cannot have that kind of allegation floating
around the village of Malone and not do tha proper investigation.

> Please instruct Officer Nichols to make a written report of
his charge and to submit three copies in envelopes marked perscnal
and confidential. One copy is to go to Chief Phillips. The zecond
copy ls to go to Trustee Robert Fraser. The third copy is to come
to my office.

Officer Nichols is not to conduct an investigation. I want
the dataile of exactly what he wae told and who said it to him.
Beyond that, Pat is to do no more.

The report must be malled no later than Friday, October 29th,
Officer Nichols should consider this an order coming to him
directly from the Chief and the Mayor. I am sending it through
your office as a courtesy, because you were the one who first made
me aware of these allegations. .

Vary uly yours, g

HUGHES & STEWART, P.C.
by Brian 8. Stewart

BSS/tlw

G Mayor James Feeley
Trustee Robert Fraser
Chief James Phillips



HUGHES & STEWART, P. C.

Attorneys and Counselors at Law

31 Elm Street
P.O. Box #788
Malone, New York 12953
BRYAN J. HUGHES October 22, 1993 Telephone: (518) 483-4330
BRIAN S. STEWART Fax: (518) 483-4005

Thomas P. Halley, Esqg.
297 Mill Street
Poughkeepsie, New York 12601

Re: Village of Malone vs. Patrick Nichols

Dear Tom:

Congratulations on what I think was a good outcome for your
client. Although the Village Board found him gullty, it is
apparent that they thought a 1little leniency was in order.
Hopefully, we can now move beyond this episode.

In my telephone conversation with you on August 21st, you
indicated something to me which was extremely troublesome. If I
recall correctly, you said that Mr. Nichols told you that he had
been informed by certain members of the police department that they
were told how to testify or that they were forced to testify in a
certain way, or words to that effect. As far as I know, this is
incorrect. However, I cannot have that kind of allegation floating
around the Village of Malone and not do the proper investigation.

Please instruct Officer Nichols to make a written report of
his charge and to submit three copies in envelopes marked personal
and confidential. One copy is to go to Chief Phillips. The second
copy is to go to Trustee Robert Fraser. The third copy is to come
to my office.

Officer Nichols is not to conduct an investigation. I want
the details of. exactly what he was told and who said it to him.
Beyond that, Pat is to do no more.

The report must be mailed no later than Friday, October 29th.
Officer Nichols should consider this an order coming to him
directly from the Chief and the Mayor. I am sending it through
your office as a courtesy, because you were the one who first made
me aware of these allegations.

Very Afuly yours,
- R\-\

o7 X &itlzxm¢*</(

HUGHES & STEWART, P.C.
by Brian S. Stewart

BSS/tlw

cc: Mayor James Feeley
Trustee Robert Fraser
Chief James Phillips



Village of Malone New York

16 Eim Street
MALONE, NEW YORK 12953

Telephone: (518) 483-4570
December &6, 1993

Ms. Betzy Nichols
145 Webster Street
Malone, New York 12953

[ear Ms. Nichols:

As a result of your refusal to cooperate with any
investigation conducted by the Malone Folice Department, and the
declination of both the New York State Police and the Franklin County
District Attorney’s Dffice to investigate your allegations, I assigned
the Folice Committee of the Village Eoard to investigate your
allegations.

On November 29th and December ist all members of the Malone
Folice Department, who were called by the Village to testify at your
husband’s hearing on September 16, 1993, were interviewed by Trustees
Fraser and Lavoie.

The Committee was to determine:

1. If any officer was forced, coerced or otherwise
made to testify in any manner other than truthfully.

2. Did any officer, since the hearing, have any
discussions of their testimony with you, and

3. If any officer had talked with you, did they tell
or imply to you that they were advised or pressured
by attorney Erian Stewart, or by anyone else, as to
what they could and could not say at the hearing.

The Committee has reported back to me and the tindings of
their investigation are that no officer was made to testify in any
manner other than truthfully and no officer had any communication with
you concerning their testimony of September 16, 1993.

As such, unless other pertinent information develops, the
Village Board of Trustees and I will consider this matter closed.

Very truly yours,

7

4Z%Ww6 /7.32&92&1

éibames N. Feeley
Mayor

JNF zejb

ctc: Trustees

Brian Stewart
Chief James Fhillips .



Village of Malone New York

16 Eim Street
MALONE, NEW YORK 12953

Telephone: (518) 483-4570

MEMO TO: FOLICE COMMITTEE ,
FROM = MAYOR FEELEY ,
RE: INVESTIGATIO

DATE = NOVEMBER 16, 1993

Fer our conversations, I am assigning vou the task of investigating
the allegations of Pat and Betzy Nichols that an officer who testified
in Fat Nichols’ Civil Service Hearing was forced, by Special Village
Attorney Brian Stewart, to testify in a certain way or ways.

As the Nichols are refusing to name the officer involved, it will be
up to you to interview all members of the Folice Department who
testified at the hearing on September 146, 1993.

Village Attorney Andrew Schrader will provide guidance, and a number
of proper questions, to aide you in your investigation.

1 would ask that you schedule your interviews with the members of the
Police Department as quickly as possible and report back to me no
later than November 29, 1993.



HUGHES & STEWART, P. C.

Attorneys and Counselors at Law

31 Elm Street
P.O. Box #788
Malone, New York 12953
BRYAN J. HUGHES November 15, 1993 Telephone: (518) 483-4330
BRIAN S. STEWART Fax: (518) 483-4005

Mayor James Feeley
Village of Malone Offices
16 Elm Street

Malone, New York 12953

Re: Patrick Nichols

Dear Jim:

Enclosed is a copy of a letter from Chief Phillips to Betzy
Nichols and a copy of her response dated November 8th. I received
these on the 10th of November. Betzy is refusing to name the
officer who allegedly said that I told him how to testify. The
Chief might be within his rights to drop the investigation at this
point. However, it would probably be advisable to take the next
step and to have someone question the officers who testified in an
attempt to determine whether any of them feel that I instructed
them to lie or change their testimony.

Viﬁy’%ruly yours,

[ Jlaze

4

HUGHES & STEWART, P.C.
by -Brian S. Stewart

BSS/tlw
enclosures



C el

November 1, 1993

Brain S. Stewart
Hughes & Stewart, P.C.
31 Elm Street

Malone, New York 12953

RE: Village of Malone v Patrick Nichols
Dear Brian:

You should have a copy of Pat Nichols’ statement to yourself,
Trustee Fraser and Chief Philips. He has provided me with a
copy. I should advise you that there is a concern on the
part of Betzy Nichols regarding this matter. Pat notes in
his letter that his wife has agreed to offer a statement to a
responsible agent or agency. I note that there is a concern
on the part of Betzy Nichols that this incident may not be
fully or properly investigated. I am not taking a position
as to whether or not this is accurate. I am merely stating
to you what the concern is. Obviously, a major portion of
the Civil Service Hearing related to whether or not the
Police Department could adequately investigate itself. I
think that Betzy Nichols continues to share this concern.

Again, I do not wish to imply any wrong doing, or potential
for wrong doing, or claim that any inappropriate actions have
taken place. I am just relaying the concern that has been
expressed to me. Anything that you can do to relieve this
concern would be most appreciated.

Thank you for your attention and courtesies on this matter to
date.

Very truly yours,

THOMAS P. HALLEY

cc: Patrick Nichols
146 Webster St.
Malone NY 12953



POINTS TO CONSIDER ON BRIAN STEWARTS LETTER

What is considered minor in nature:

Intentionally distracting the attention of a police
officer taking a person into custody because he dropped
a small plastic mouth piece on the ground. Officers are
trained to be alert and cautious when making an arrest
for the safety of himself and others.

Being instructed by a supervisor to check in and out of
service and following a well! written high speed chase
policy, Ptl. Nichols fails to perform such duty. This
couldn’'t possibly be minor in nature. High speed chases
have caused many municipalities, including Malone,
lawsuits and serious injuries. These insubordinate acts
can not be tolerated.

No statistics were skewed on any records. All other
patrolman were checked on tickets issued in and out of
town. Performance ratings prior to election were done.
(records attached)

Discretion:

How can any officer do a complete and accurate check of
a vehicle, the driver, and discuss the probable cause
for stop in 30 seconds.

He was advised by the Chief that he had permission to
run for political office providing that it did not
interfere with his performance and requirements as a
police officer. The Chief could not arbitrarily deny his
running for office based on an assumption of what might
happen.

Malone Telegram ad thanking for support:

This was not submitted as a separate charge but evidence
that could be used showing his pattern. An inference can
be drawn with this evidence and the close time

proximity of the ad and the results of the charges.
Further, this would be difficult for Ptl. Nichols to
testify to if he elects to take the stand. This will
also hold true for the letters to the editor and if he
actively got involved in writing them.



Solicitation of signatures:

This incident only had a brief investigation into what
was discussed with names on the petition. Only four
people out of hundreds were interviewed. Satisfying the
general public opinion is a concern and proper release
of information on this charge should help. You will
never have the public fully understand the complexity
and importance of rules and regulations on governing a
pelice force.

Dealing with Ptl. Nichols internally on proposed
charges. Lets take one charge and the history of the
progressive disciplinary actions and chances that Ptl.
Nichols has had to change his conduct.

Charge: Section 11.5 Disclosing official police
business without permission

01-28-93 Given copy of 11.5 by A/C and went over rule

02-04-93 He violates 11.5 after receiving copy. Two
hour. counsel segsion with Ptl. Nichols

07-77-93 Again Ptl. Nichols viclates 11.5
07-7?7—-93 Again Violates 11.5

08-05-93 Ptl. Nichols is suspended on 16 counts of
violating section 11.5

08~-77-83 While on suspension for 11.5, he violates 11.5
many times.

10-20-893 Ptl. Nichols is guilty of several counts of
11.5 and village suspends him on these charges

10-20-93 Ptl. Nichols violates 11.58 minutes after his

penalty is released —_—

10-21-93 Ptl. Nichols again viclates 11.5 even after
V7€f+' 7/ his penalty and warning from Mayor.

12-15-83 25 days after he returns from work he violates
11.5 and is counseled by the Chief



As far as charges not sufficient serious enocugh to
guarantee dismissal. In researching previous cases on
police discipline, we couldn't find any case involving
s0 many violations of department rules and regulations.
Pti. Nichols actions has totally breached the public
trust of this police department and has had an adverse
effect on the efficiency and performance of it's
members.

Ptl. Nichols is not getting along with other members of
the department and none of the Patrolman want to work
with him. Unfortunately, the working schedule can not
afford to have a member off the normal staffing shifts.



POLICE DEPT.

VILLAGE OF MALONE
2 Park Place * Malone, New York 12953 ¢ (518) 483-2424 « FAX (518) 483-2426
James E. Phillips Vernon N. Marlow Jr.
Chief of Palice Assistant Chief

PATROLMANS PERFORMANCE RATING

OFFICER: PATRICK NICHOLS

PERIQOD: MAY, JUNE, JULY 1993
.ARREST DURING THREE MONTH PERIDD: L
TICKETS DURING THREE MONTH PERIQOD: &

AVERAGE PERFORMANCE FOR DEPARTMENT DURING PERIOD:

ARREST: 8.5 PER PATROLMAN

TICKETS: 20.4 PER PATROLMAN

NOTE: PATROLMAN NICHOLS PERFORMANCE RATING 1S THE LOWEST IN
THE DEPARTMENT FOR THE THREE MONTH PERIQD.



10:35

10:38

3:03

POLICE DEPT.

VILLAGE OF MALONE

2 Park Place * Malone, New York 12953 « (518) 483-2424 « FAX (518) 483-2426

James E. Phillips
Chief of Police

pm'

pm.

pPm.

pm.

am'

am.

Vernon N. Marlow Jr.
Assistant Chief

Night Shift Tour March 4, 1994
8:00 pm. to 4:00 am.

Ptl. Nichols is fingerprinting a female
subject that was arrested for Assault 3rd.
Ptl. Nichols has on his locaded service weapon

Ptl. Nichols pulls over a Malone resident,
stop lasts 25 seconds—-no ticket--

Ptl. Nichols pulls over a Malone resident,
stop lasts 15 seconds——no ticket——

Ptl. Nichols pulls over a non Malone resident
and arrests subject for DWI

Ptl. Nichols fingerprints a female subject at
the station and this time takes off his
sarvice weapon. Ptl. Nichols leaves the
station to transport subject home and returns
10 minutes later because he forgot his service
weapon.

Ptl. Nichols responds to a disorderly at
Niecci's and arrests a female for disorderly
conduct and transports subject toc station.
Subject is intoxicated and claims police
brutality. {(never files formal complaint)

Morning shift finds subjects purse containing
marihuana and money in the back of Ptl.
Nichols patrol car.



HUGHES & STEWART, P. C.

Attorneys and Counselors at Law

31 Elm Street
P.O. Box #788
Malone, New York 12953
BRYAN J. HUGHES March 3, 1994 Telephone: (518) 483-4330
BRIAN S. STEWART Fax: (518) 483-4005

Mayor James Feeley

Village of Malone Offices )
16 Elm Street

Malone, New York 12953

PERSONAL & CONFIDENTIAL

Re: Malone Police Department

Dear Jim:

Thank you for 1letting me review and comment on the new
information compiled with respect to Officer Nichols. The
information tends to group itself in two major sets of complaints.
The first is that Officer Nichols is engaging in an intentional
pattern of discrimination against out of town residents. The
second is that Officer Nichols has engaged in a pattern of behavior
calculated to bring discredit upon the Department. In this last
group, I note that he has had a questionable announcement published
in the newspaper, that he has circulated petitions intending to
directly influence the Village Board’s governance of the Police
Department and that he may have solicited letters to the newspaper
which were critical of the Department.

There were numerous other incidents set forth in the
information that you gave me, most of which I considered to be of
a minor nature.

The alleged discrimination against out of town residents is
particularly troubling. Nevertheless, I do not think it will be
adequate to result in his dismissal. The period of time that Mr.
Nichols has been back at work is a short one. The statistics which
the Department has offered us could have been skewed by that short
period of time. If Officer Nichols issued an unusually high or low
number of tickets since he has been back at work, that too could
have skewed the statistical results. It would be extremely
important to review the statistics involving in town and out of
town arrests by the other officers of the Police Department during
the same period of time. The information which you provided me
with measures Officer Nichols recent performance as against his
past performance and that is important. It is also important to
measure his performance against the performance of the other
members of the force.



T0: MAYOR JAMES FEELEY
RE: MALONE POLICE DEPARTMENT

Officer Nichols will argue that every case is different and
that each case calls for the exercise of a certain amount of
discretion. He will testify that not every stop can or should
result in a ticket. We will be hard pressed to disagree with that,
and you can be sure that you will have a logical sounding
explanation for every incident in which he failed to issue a ticket
to an in town resident. t -

Officer Nichols’ fallback position will be that if any
discrimination did take place it was certainly unconscious and
unintentional. In effect, he is going to say that if you did not
want this result then you should not have let me run for ,political
office. '

The ads that Nichols placed in the Malone Telegram thanking
his friends and supporters for their support during his difficult
ordeal is certainly questionable. It does not mention the Police
Department or any of 'its officers by name. There is a fine line
between a police officer’s right of free speech and his obligation
not to bring discredit upon the Department. This advertisement may
have gone over the line, but it is a close call.

Nichols’ solicitation of signatures for .the petition to
influence the conduct of the Village Board with respect to his case
seems to me to be a clear violation of the rules regarding the
bringing of discredit upon the Department and also the rule against
attempting to influence the conduct of the Village Trustees.
Nevertheless, it is not the kind of charge that is going to be
understood by the general public.

It seems likely that Mr. Nichols solicited letters from his
wife, his daughter and Mr. Faubare which were critical of the
Department and which were published in the local paper. However,
we are not going to be able to prove that he solicited those
letters.

My analysis is that the proposed charges are not sufficiently
serious to guarantee a dismissal of Officer Nichols. At this
point, I would deal with them on an internal basis. I believe that
Officer Nichols should be given a counseling letter outlining these
problems, indicating the seriousness of the problems and warning
him to correct his behavior. A counseling 1letter is not
punishment, does not require a Section 75 hearing and will not
prevent the bringing of charges at a later date based upon these
allegations.



TO: MAYOR JAMES FEELEY
RE: MALONE POLICE DEPARTMENT

If Mr. Nichols can not get along with the members of his
department or is disrespectful then clearly the Chief can and
should schedule Officer Nichols for duty in a manner that best
suits Officer Nichols’ talents and best serves the Department as a
whole.

I realize that things may not be pleasant at the Police
Department. However, not every problem employee can be fired at
will. Bringing weak charges against officer Nichols will only.
serve to make the problem worse and will make the Department and
‘the Village vindictive in the eyes of the public.

of all the present charges, I think the charges concerning
discrimination against out of town residents are the most serious. -
If this pattern is clearly opposed to the patterns established by
the rest of the Department and if it continues for a period of at
least six months and if it continues in spite of the counseling
letter that I have recommended, then I think that civil service

charges would be warranted.

| Ve truly yours,
Y/
7 ??,uwt S%W

HUGHES & STEWART, P.C.
by Brian S. Stewart

BSS/tlw



Fingerprinting Incident & Ptl. Mulverhill

As a trained police officer what is the importance of
Officer safety while working?

What is the common practice when fingerprinting a /42
suspect with regards to wearing your duty weapon? 'G
In your police training, have you been instructed on
Officer safety procedures when taking a suspect into
S'IS'/

custody?

Should a Police Officer be alert and cautious when
taking someone into custody?

Why is this important?

On March 4, 1994 you were fingerprinting a female

suspect that was arrested for assault and you still d
on your loaded duty weapon, why is that? er 7 ” e,
lendy

Is there such a thing as a Routine Traffic Stop7
Why not?
If you would have remembered to remove your duty weapon,
would that have provided more safety to yourself and

others at the station?

ls there a Penal Law charge of Obstructing Governmental
Administration?

Have you ever been involved in an arrest that involved
Obstructing Governmental Administration?

Would this type of charged be used in order for Officer

safety so no one obstructs a police officer while making
an arrest?

Did you remove your duty weapon during another arrest on
March 4, 18547 N

L/" Eh
Where did you place the weapon?

Did you leave the station in order to give the subject a
ride home?

Did you leave your duty weapon at the station?
If you were taking someone into custody that was

intoxicated and someone diverted your attention, would
that compromise your safety?



Why is that?

Would this be a concern to yourself and your fellow
Officers?

What would have happened if there was a serious call
from the time that you left the station without your
duty weapon to the time that you returned?

Would your response been delayed because you had to
return to the station for your duty weapon?

Could this have jeopardize Officer Safety?

Were you disturbed over an incident during a DWI arrest
involving Ptl. Mulverhill?

When you were asked to give a statement in regards to
the problems that you had during this DWI arrest, did
you feel that you violated any department rules or

regulations? Na

Can you tell me what disturbed you?

Your statement said that you felt that his conduct was
inappropriate and unprofessional? n,’/ SA{&HGQJL

Why did you feel that way?
Was his conduct life threatening? 2¢@

Could his conduct cause immediate physical harm to
anyone? o

Was Ptl. Mulverhill involved in taki:i a suspeji into
custody for DWI? no o * ¢ " CeR

Did you bring this inappropriate and unprofessional
conduct to the attention of Ptl. Muxverhill?/é_s

How did you bring it to his attention?

Was 1t =S=mbslSSS§ necessary to bring this condu;t to his

attention while the arrest was taking place?
Did Ptl. Mulverhill answer when you called his name?

Would that in any way divert the attention of Ptl,
Mulverhill during this arrest? ne

Are you aware of Section 10.1.33 and 6.2.33 of the
department rules and regulations?




Why would these zectionsz be important?

The conduct that you thought was inappropriate and
unprofessional, did you ever let your immediate
supervisor know?

Why didn’t you comply with section 10.1.33 and 6.2.337

If you would have complied with Section 10.1.33 and
6.2.33, could that have prevented the incident that
occurred during the shift change at 4:00 am.?

In order to follow section 10.1.33, do you have anything

you wish to advise the Chief of Police? ,*,0
“,.

Is it common police practice to carry a note book?

Does your department rules and regulations state that
officers carry a note book? 3/0

Isn't it true the notations in an officers note book
could be used as evidence in a criminal case? “Erf;
f

In fact doesn’t some Defense Attorney’'s ask for any and
all documentation in regards to criminal cases?

Would you consider this type of documentation part of
normal police functions and property of the police
department? sf

When is the last time you reviewed the department rules
and regulations?

Are you in business with Ken Cring?
Do you understand the rules and regulations?
Do you have a home computer?

In reviewing your statement on the Ptl, Mulverhill
incident, you make reference tg notes at home?

Are these notes on your home computer?
Is this home computer used in_ your personal business?

Who uses or has access to this computer?



Are there any notes either on paper or in your computer
at home or anywhere else on any matters invglving the
Malone Village Police Dept.? Note s Q} %M(

Do you understand the importance of police department
rules and regulations? ;/

What type of home computer do you haVE?jﬁM

Do you have any files or documentation of any kind on
fellow officers of the Malone é}}age Police Department?
Is your home computer compatible with the computer at
the Malone Village Police Department?



D.A.R.E. Program

a 5 b g p oo

a2 0 b B

8 s o o

-
Are you a trained D.A.R.E. Instructor? /1: jf

Being a D.A.R.E. Instructor, do you think that position
may have helped you 1n#our- recent disciplinary actjon? /7¢ "/y

o Ao’
Did you ever so 101t funds to support the D.A.R.E. '27

Program? | 2 VYeo w,} . (Pmso@

When a business or organization donates to the D.A.R.E
Program, were there any benefits promised besides the
O(&L

1 fact1on of hglping, the program ‘74
e OP)offin oﬂJ ﬂoA ry CQ §& Pé’

Would a small business that donated $10.00 be |treated
the same as one that donated $500.007

Do you know Michael Fournier? Ve’$ ‘4( 'IA'7 (i C"C_

Did you order D.A.R.E. supplies for the program7

Do you know Victor Fellion? Uzs
/
Are you familiar with the D.A.R.E. book markers?
Did you hand any of these book markers to your students?

Did you stamp the D.A.R.E. Book Markers with the Malone
Lions Club stamp on them?

Where did you get the stamp? Mq/cnf, L!g.. s
Who paid for the stamp?
Why did you stamp the book markers?

Did any other businesses or organizations get their name
on any D.A.R.E. literature?

Did you ask for any stamps from any other business?
Why not?
Are you a member of the Malone Lions Club?

Were you or are you an officer of the Malone Lions Club?




Petitions & Selling of Books

Q. In the past twijpo ths has Michael Fournier b &n to your
residence? nev Covple i, meés o e -
Q. Are you aware of the criminal background of Michael
Fournier? ~ S
Q. Did you or do you own a businegs that sells personalized
children books? ZS
Q. What is the name of that business? }/our"s f'_‘/ /e/ é&,%
?
Q. When did you start this business? yt"'s -'; o
Q. Did you file a DBA? Y&s
Q. Do you keep records of the names of custoL/;s that you
sell to? (where are these records kept)
M Or1 e
Q. Did you ever get permission from the Chief of Police to
st and get ess, as ted in
our i
Q. Were any of these books purchased by the Malone Lions
Club? ;/&J
Q. Did you tell Juvenile Officer Ronald Reyome that you
were going to offer these books at a discount rate to
one of your DARE Classes? ”a
L Did—Offteer-REyYOQNE advise you of, this?t—if-yes-what?)
L den 't recal)
Q. Did you or anyone else in the Malone Central School
District offer these books to any -studemts? 2%?07 ND
WHAT SCHOOL) nd BB Devks 54 //
(was any of these students in your DARE Classes) v (o
a. Did you know that a 32 page petition was going to be
presented to the Village Board on your behal £7? 625;
Q. Did you know what these petitions were for? )Q%’
Q. Did you see these petitions? ye;
Q.

When is the first me you ever saw these petitions?
P e fe- i&&t car

Who made these pet1t1ons7




Cq//-:,’/c 4)‘ /5/’/0/143’
/ ‘f)"(z - C'(//\ /0qu

———-\
' 4
k%/// ( an\:ﬂ)el\
Did you help word or write these petitions? /\/ C7

Did you ever ask anyone to post one of these petitiogs

at a plac? of business or in an organization? z,.,y. ‘sy
e - 07 FYour- OwN
Do you know Rick Spitaro? y{
cs

Did you ever ask anyone to support you by signing one of
iti ?
these petitions? <7 /." y_ remembe p

Did you bring one of the petitions to Tessey's Diner?

Do you know Cindy Fleury? /Sl -
o N T mMmE

Did you ever explain your side of the disciplinary
charges when asking people to sign the petitions?

Does Michael Fournier work at the'Malon Bowling Alley?
JO—.T 7‘-»0‘\4

Do you have any relatives or close friends that work at

the Malone Bowling Alley?

Was the petition circulated at the Malone Bowling Alley? }Lé&sr

Did you ask anyone to bring the petition to the Malone
Bowling Alley?

Did you ever bring one of theses petitions to the
Franklin County Court House and ask a woman if you could
post it?

Do you know Mike Hoit? &/ O
What were the petitions for?

Were one of these petitions ever brought to the Malone
Lions Club?

Who brought that petition to the Malone Lions Club?

"~ s A
Are you aware of section 10.1727 & section 10.1.77 of

the department rules and regulations?

Did you ever read thoze sections? 91:,‘>

Did you understand these sections? >/;’_s

Have you ever been counseled on these sections? /~¢zv'A{¢

Have you ever filed a formal grievance on department
rules or regulations?




Q. Do you know the importance of that section? /&S

Q. Do you feel that the events that took place with the
petitions may have violated these sections? rﬂy




Talking with News Media #4
e S0

?
Do you know Sharon Hughes? /ekvﬁy
Do you know Will Dolittle?

Is there any other reporters from the Malone Telegram
that you know?

Press Republican? &IJ‘”" A
Yav
Tom Grady?

On August 17, 1893 in an article in the Telegram, you
were quoted as saying "There's someone else who should
be suspended for 30 days". Was that someone a member of
the police department?

Who was that person?

Also on August 17, 1993 did you comment to the Press
Republican———-- read article-———--

On August 18, 1893 did you comment to the
Press Republican about fear of the Chief of Police for
retaliation-—————- read article--——==--—-

Also in August 1983 did you comment to Tom Grady
—————————— read article-—-——-—--——-

After your disciplinary hearing, the hearing officer
found you guilty of many charges. Some of the charges
that you were found guilty of are section 11.5 and
10.1.27 correct?

Do you understand these sections?

After receiving your penalty for the charges, were you
interviewed by Tom Graser—-——————-— read article-—————-

The D.A.R.E. Program was mentioned quite a bit in the
news media and also the disciplinary hearing that you
had public correct? ?/

Did you contact and talk with the news media because
that you felt that the people of the community had the

right to know? /00 H 0( paop e'
Do you think that all this pub11c1ty hurt!the D.A.R.E.

Program? J '+ Ae /O




[;5:// ‘>I'<) ol O it /ﬁ7¢447/ .9;,5541’,:]r;z6’2?467

ACCIDENT REPORTS & TRAFFIC TICKETS

You have been trained in traffic enforcement?

Would it be safe to say that in most accidents, someone
is at fault?

The accident report that is filled out should reflect
who is at fault whether a ticket is issued or not,
correct?

If a driver is at fault, such as fail to yield right of
way, this would help the victim of the accident, for
insurance purpose, if it was reported that way, correct?

If a person backed into a car, would it be safe to say
that it was unsafe backing? /e ¢

If a vehicle went out of control on slippery roads,
would it be safe to say that the person was traveling
too fast for conditions? ;12 :;

Do you find it necessary to write a ticket at every
accident? 0

Do you remember pulling over a vehicle that was
registered to Rick Ellis Pontiac? 9’(:_5

Who was driving the vehicle?
Macdinle  Poyae S

Who is that?

What did you pull him over for? 5'}'I16k6£_¢
Who is Jason Ellis? . - 4
Cf‘cc/c (://r!) CZQ)

If you don’t write a ticket at an accident, is there a
column that is used for contributing factors showing who
was at fault?

If a person has a history of accidents and tickets,
would you be more incline to write them a ticket at an

. ’
accident? ”d j— nu{‘ﬁs_".‘/
What do you need to pull over a vehicle on a traffic
[atl o

stop? b/: 0 7




T bhe Slop2
A

After the stop is made, what should police officers be
looking for?

When working the night shift, would you be more incline
to check for operators driving under the influence of

alcohol? L\/e 5)
a .

Do your remember a speeding ticket to Brian Bouyea of

Plattsburgh you recently wrote? }/(S

What type of observations would you look for to make
certain that an operator wasn't operating a motor
vehicle while in an intoxicated condition?

Is there more of a chance that a person operating a
motor vehicle while intoxicated during the night hours?/}%éﬁsl

Do you feel that extra precaution should be used making

a traffic stop during the night shift in order to make

surg the operator wagn't driving while intoxicated? #20 A7 ¢rC.
Yhan any oHer's s p

In order to di'scuss your probable cause and conduct the

appropriate checks to make sure a person isn't driving

under the influence, how long do you think the average

traffic stop should take during the night shift to

conduct a complete and proper vehicle stop? /’-b,'/,'//

Can Police Officers use discretion when they are

enforcing traffic and penal laws, caorrectie. A//
reing P s /‘ay can.

What type of criteria do use for traffic stops?

Could this type of discretion be viewed as a judgement
call by the Officer?

How would you describe what type of judgement this is?

?sr-r—r!+5%+#ee

Have you ever arrested,a close friend
Cr: e ndls

Recently, have you ever pull over a car a hand a

driver anything besides a traffic ticket? 5}"'./’/""64

So if your neighbor broke the law, you don’'t have any N

problem if you decided to arrest him? No wWhen #/
Coes

Do you feel that your discretion in traffic enforcement,v%<<: ‘E‘/

has changed from the way you worked prior to your

suspension and after your suspension? /7 ;




So when you pull over a vehicle and eonducst & thoraugh
check and interview the driver, you don’t base any of
your discretionary powers based on people that live in

Malone? ,70

Do you have any documentation in regards to all the
vehicles that you pulled over? ,717

r

\
What type of dtcUmentation be?

. /
dlt.b.qe is this dg i ’ . OI"& J /)

/oci‘ej(,

PULL QUT TRAFFIC STOP DATAS

While you were working the night shift you pulled over
four vehicles, three people were from the town of Malone
and one was from out of town. Can you explain why all
three Town of Malone residents were not given a traffic
ticket but the out of town operator was?

In using your police discretionary powers, did you base
this discretign after you completed your traffic stop
procedures? pr -

When you called in the traffic stop, a supervisor marked
down the plate and checked the time, why did most of the
traffic stops for Town of Malone residents only last 30
to 40 seconds on average?

Is your position as a Town of Malone Councilmen
unconsciously compromised your judgement when using
discretion?

Would you be surprised if 1 told you that this didn't
happen Jjust one night?

Can you explain why it happened the next night also?

Has the Town of Malone Councilman position compromised
your Jjudgement in police enforcement?

The traffic tickets were calculated prior to the
election and after the election. Can you explain why
there is a 240% change in the way you enforce traffic
laws giving favor to Town of Malone residents?




Did you think that you should be allowed to teach the

D.A.R.E. Program this year?

Did you ever contact WPTZ in order to go on T.V. to be
interviewed about your departmental charges?

After you received your penalty of the charges, did you
contact WPTZ?

Did you receive a call from the Mayor advising you of
the rules and regulations giving special attention to
section 11.57

Even after you received this call from the Mayor, did
you still allow your;jlf to be interviewed by WPTZ and

also go on camera? 621;

Do you feel that there was considerabli}news coverage
regarding your disciplinary charges? IC.S

While you were on suspension, did you conduct a door to
door campaign for your town position? =S

While doing this did you ever discuss erspe@@¥ your case
to anyone during your door to door campaign? }Lcﬂs

Is it important to secure and maintain the public trust

. . t 2
in a police department yl.s

Why?

During any of these news media contacts, did you ever
try to dissuade or discourage t??m from %alking to you?

rRFrvs € (es
Do you think that the coverage on your disciplinary
charges and hearing was fair and accurate?

Are you aware of the strict police department rules in
regards to public speaking and making public speeches in

regards to police matters? 50,,‘ Po("‘Z Gwet-€-

Why do you think these rules are important?

Do you feel that all the news coverage and publicity
over your own disciplinary charges Jjeopardized the
public trust in the Malone Police Dept.?




READ OVER THESE QUESTIONS TO YOURSELF FIRST, MAKE SURE IT
APPLIES

o

Are you aware of the results of your appeal on your
recent charges?

Q. When did you first become aware of the results?

Q. Did you contact the news media in regards to this
finding?

Q. Earlier you testified that you felt the people had the
right to know and thats why you contacted the news
media. Why didn’t you feel it was necessary to contact
the media after you found out the results?

Q. Wouldn’'t that look like you are selecting what you want
released and what you don't want released?

Q. Who owns Tessey's Diner?

Q. Do you go there?

¢ AKTJZZ¥{
Q. How often? MOI"IJ , "Z 5 ¢
Q. Is the owner of Tessey'’ iner a relative of Trustee
?
Greg Dame? ﬁUA/
Q. Does Greg Dame go to the Diner? 5’22»1; -
. How often? ﬂa

Q. You are aware that as a patrolman, you can not meet with
a Village Trustee and discuss Qgiice matters unless you
h thorization?

ave proper authorization /"g//

Q. On Dec. 15, 1993, did you stop at Tessey's Diner?

Q. Was Greg Dame there?

Q. Did you have any discussion with Greg Dame? \r(§

Q. Did that discussion involve a matter in the police

department?
ves




oo/ ) [/C/\/ ’\/) “7{,
Mnﬂfc Cvaﬂ,ﬂ/g,',,/f

Wae the discussion sbout the formal charges that your
wife placed against Sgt. Ritchie?

Was the discussion about an idea of setting up a palice
review board for the Malone Police Dept.? eSS

What did you discuss with Greg Dame on these matters?

Did you have authorization to discuss police matters
with a Village Official?

Why did you put yourself at a location that you knew had
a high possibility that a Village Official would be?

Do you think it may not be appropriate for you to
discuss with a Village Trustee a formal personnel

complaint that your wife placed against one of your
supervisors?

When you had this discussion, was the investigation
completed by the Chief of Police?

Did you have any knowledge that the investigation that
your wife placed against Sgt. Ritchie was completed?

Were you present when your wife came to the station to
report a accident?

On Tuesday, March 8, 1994, you were advised that the
Chief of Police wished to talk with you in his office on

this date, correct?

On the morning of March 9th, 1994 at about 7:00 pm. were
you in Tessy's Diner?

Do you remember who was in the diner?
Who did you sit with?

You know that Greg Dame is a Village Official and the
others are not members of this department, correct?

Do you remember who was sitting near you but not with
the people you mentioned?

While at Te=ay's Diner, did you ever discuss the memo
that you received from the Chief of Police?

Did you ever ask for advise from Richard Brown?

FA's




Joe Gokey?
Greg Dame?

Do you know if any other member past or present met with
Dick Brown, Joe Gokey or Greg Dame since that day?

Did you ever make the comment that if you were ever
brought up on any more charges, other members of the
department will also have to be charged?

Do you know Susan Buck?

Hal Taylor?

Were you at the Town Office last week?

While at the Town Office, did you ever discuss the
recent memo from the Chief of Police?

While at the Town Office did you ever caomment or give
reference to, 1f they bring me up on charges, they will
have to bring other members up on charges also?

Did you ever make the comment to anyone, either at the
Town Office or elsewhere?

(oo Bae £

Pe . “/, o4S

SM\‘L[\l lourdj
jz ‘I‘Z__,VVM/?



POLICE DEPT.

VILLAGE OF MALONE
2 Park Place « Malone, New York 12953 « (518) 483-2424 « FAX (518) 483-2426

Vernon N. Marlow Jr.

James E. Phillips
Assistant Chief

Chief of Police

March 17, 1994

MEMO TO: PATROLMAN PATRICK NICHOLS

FROM FOLICE CHIEF JAMES PHILLIPS

In accordance with Section 2.4 of the Rules and Regqulations of the
Malone Village Police Department I am suspending vou until further
notice, with pay, pending my report to the Police Committee, for your
violation of said Rules and Regulations.



TO: NEWS MEDIA
FROM: CHIEF JAMES E. PHILLIPS

DATE: MARCH 18,1994

NEWS RELEASE

UNDER THE AUTHORITY GIVEN TO ME IN THE MALONE POLICE
DEPARTMENT RULES AND REGULATIONS AND WITH A MEETING WITH THE
VILLAGE ATTORNEY ANDREW SCHRADER 1 HAVE SUSPENDED OFFICER
PATRICK NICHOLS WITH PAY UNTILL FURTHER NOTICE.

I WILL SUBMIT MY INVESTIGATION TO THE DISTRICT ATTORNEY'S
OFFICE AND TO THE POLICE COMMITTEE FOR THEIR REVIEW AND ANY
ACTION THAT THEY WISH TO PURSUE.

ON MARCH 8, 1994 A MEETING WAS SCHEDULED FOR MARCH 17, 1994
BETWEEN OFFICER NICHOLS AND MY OFFICE THE OUTCOME OF THAT
MEETING LEAD TO THE SUSPENSION.



Statement if he refuses to answer

I'm going to advise you that your refusal to answer these
questions will be considered acts of insubordination.

The questions is a direct order for an answer; and it is the
departments position that your failure to answer that
question in the face of a direct order constitutes

insubordination.

Read #1

Read #2

Read #3




QUESTIONING EMPLOYEES - DISCIPLINARY INVESTIGATIONS

Qubdivision 2 of Section 75 of the Civil Service Law has been amended and now
provides that:

"an employee who at the time of questioning appears to be a potential subject of
disciplinary action shall have a right to representation by his or her certified or
recognized employee organization under Article fourteen of this chapter and shall be
notified in advance, in writing, of such right. If representation is requested a reasonable
period of time shall be afforded to obtain such representation. If the employee is unable
to obtain representation within a reasonable period of time the employer has the right to
then question the employee. A hearing officer under this section shall have the power to
find that a reasonable period of time was or was not afforded. In the event the hearing
officer finds that a reasonable period of time was not afforded then any and all statements
obtained from said questioning as well as any evidence or information obtained as a
result of said questioning shall be excluded, provided, however, that this subdivision
shall not modify or replace any written collective agreement between a public employer
and employee organization negotiated pursuant to Article fourteen of this chapter.”

The bill [A-3410-b; S-1987-b] provides that the amendment is to take effect immediately.
The act was signed by the Governor on July 21, 1993.



This incident is an obvious example that

Ptl. Nichols can not work unsupervised and

czn never be lef: alone at the station. It also

is another example of the discredit he has brought

to the Malone Police Department.

ry 26, 1994

i

E. Fh'ii'p
! Il

On the 168th day of February 1984, [ was working the 8:00PM
to 4:00AM shift as shift supervisor. Working with me were
Patrolmen Steve Stons and Patrick Nichols. At abeout 8:00pm,
this dept. received a phone call and ! answered it and the
perscn on the octher end demandsed to spesak with Pat. [ then
asted who was calling and she stated Jackis LaPlant. | then
asked her if | could help her, and she became rather ruds
with me and stated she did not want to fTalik tc m= bubl again
demdndpd to speak with Officer Nichols. [ then put her on

old and asked Ptlm. Nichols if he knew a Jackie LaPlznt and
if he wanted to speak with her. He szid yes he did and picked
up the phone. 1 then started talking to one of the other
members of this dept. | hsard parts of the conversation that
Dfficer Nichols was having with LaPlant and he szid at one
point that he would get an item to her that night. He then
hung the phone up and picked up the police log beoeock and
started walking towards the copier machine. | then asked him
what he was doing and he stated that Jackie LaPlant was a
volunteer for Ombudsman and needed a copy of a2 log entry
concerning a Kenneth Faubsrt trespsssing on George Gingra's
property, Officer Nichols then said that she nesedesd this to
have somefthing done teo Faubsrt. | fthen told Officer Nichols
that he was not going to make a copy of the entry unless the
Chief or the Assistant Chief gives the release. | also told
Officer Nichols that nothing goes oub of this office unless
the Chief and Assistant Crnief ok's it. He then put the log
book down and stated that he thought that the log book was
public information and he did not see the problem with her
getting a copy. [ told him there probably isn't any problem
with her getting a copy but that she would have tc go through
the proper channsls to get it. [ then told Officer Nichols
that he should call LaPlant back and inform her that she
would have Eo request “his through the Chief or Assistant

Chief. fficer Michols than called LaPlant back and stated
that hixz zhnift supes.vivcor orde2red him not fto released the log
=ﬁ%ﬁv ot Pao bold her Lot the {og book was public
information and Qa2 id not knew why he could not release it
o mabks & copy of i%. He then advised her to contact the
Cnief in the aorning for wh2 information.

ﬁyaﬁf S AT

trolman Clyde F. LaChance




SUPPLEMENTARY REPORT

=
&

NO. =z
Clossification
Name of Complainant Address Phone No.
Offense
DETAILS OF OFFENSE, PROGRESS OF INVESTIGATION, ETC.:
(Investigating Officer must sign)
Poge No. Two Date 02-16 1994

02-15-94 Ptl. LaChance advised me that a Jackie LaPlante from Val Haven called the starion aas

talked with Ptl. Nichols wanting a copv of our report. Prl. LaChance advised IlaPlante that_ .

she would have to speak with the Ass't Chief or Chief. ’ e

02-16-94 0900 Hrs. Marge Miller came to the station and stated that she was._waiting for. . ... ..

Jackie LaPlante as_ she wanted some information on a Val Haven resident. The report was

pulled and discovered that Prl. Russell didn't finish the investigation . yst as _two.other . . .

people had to be interviewed. I advised Marge that we couldn't release_ any.reports.at this

‘f._:;me but could answer any questions that Jackie may have. . e

LaPlante came in requesting the report, I advised her the same as_ I advised Miller and she..

seemed to take offense to it. She continued and_I_adyis ed_her _mnot to._get snippy.and would. ..

answer any questions that she would have. She then stated ' Are you threatening me?!. This ...

whole conversation took place in front of Sgt. Fleury, Ptl. Mulyerhill, Prl. Simonsen.and._._. .

Marge Miller. After.she made the comment, I felt that there was_more._to_this that what I

knew. I walked out of the room and gave the xeport to Sgt. Fleury and advised him to_ take ... .

care of the matter., LaPlaute .Teft the station.., ~-: . . .- — e e e

I then asked Marge if there was something more to this than I'm aware of. _She didn't. know

I then advised Marge that if her office feels that the subject is _that much of _a threat .

to the community, I can assign another officer to_complete the investigation now. Marge . ..

. didn't feel that was necessSary.... R

Called Lesley Lvon Office of Aging Coordinator. she advised that LaPlante was_a Ombudsman .

volunteer. I advised her of the situation and.she stated she would .1o o_k__into‘_._t_he__' matter. . ...

27 CASE FILED

GKM ,

'“*s:r-c.armc. OFFICER(S) 26 REPORT MADE BY DATE___

28 THIS CASE 15 Active [J 29 apPROVED 8Y

Yes D No D Ciearad by arrest D Untounded D Inactive D Other D -

FORM LE5-2R
PRICE GROUP A



SUPPLEMENTARY REPORT

Q NO.
’ Classification

'__ Address Phone No.

Name of Complainant

Offense

DETAILS OF OFFENSE, PROGRESS OF INVESTIGATION, ETC.:
(Investigating Officer must sign)

1040 Hrs. Marge Miller called back znalozizing for 1.aPlante's behavior. She further said_that..

lLaPlante's feelings do mot reflect the feelings of the O ffice of the. Aging. or.Val Haven. ...
d _GRM .. D e

B U — S — e =
B — B I - - —

—— e — e et s e < et e o et

_DATE

:)’ravesncmuo OFFICERIS) oo _____76 REPORT MADE BY _

27 CASE FILED 28 THIS CASE IS Active ] 29 APPROVED BY

Yes D No D Cleared by arrest D Unfaunded ['J Ingstive D Other C] A

FORM LES-3R
PRICE GROUP A
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Q{lestions About
Police Hearing

To the editor:

Concerning the hearing held
for Pat «Nichols and . his sup-
posed violations.

I like muny others attended
the two-day hearing and after
listening to the testimony,
many things that were said
bothered me. When Chief
{(James) Phillips was brought to
the witness staad, he stated in
eifect, that he tries to tun this
town militarily. I for one do not
care to have myself or my town
run militarily, and if I.do I will
join the military service. Chief
Phillips then was askad by Pat
Nichol's altomey, if he ques-
tions, Mr. Mattimore, the sub-
joct in question, about the inci-
deat at the village lockup. He
replied that Mr. Mattimore was
a felon and he felt it was not ap-
propriate, to ask him about the
incident.

He was asked this question
twice and both times he gave
the same reply. Someone better
inform Troop “B”, that they are
doiny it wrong, as I do believe
that they try very hard to get
all sides ol any incident or com-
plaint. As to the police officer
who stated not one of his fellow
officers, as well as himself,
wanted lo work with Pat
Nichols. This statement makes
me, as well as other people in
the gallery wonder, why would
you worry about wha you work

with if you are clean? This was
quite a query in and outside of
the hearing room. -

If this incident had happened
to one of my sous, I and my
family would have sued the Ma-
lone Village and the Malone
Village Police Department for
every nickel in their coffers.

What Chief Phillips does not
seen to realize is that, there are
good and bad cops.

If with all his education he
cared to read a few out of town
newspapers or watch the news
on television, he would find
tont this happans every day
and in bigger and better palice
department than this one. [, for
oneg, know that by no stretch of
the imagination is Pat Nichols
going to win this hearing, but [
do hope that he takes this mat-
ter all the way up the legal lad-
der, if not for himself, but for
otl cr young people in this town,
thl.. was a unanimous feeling,
as [ left the hearing room. All
trus never would have occurred,
if someone would have been
kind enough to allow the young
man to relieve himself,

Jackic LaPlant
Malone




Chief,

Sgt. Ritchie called me at home and advised that for the past
two nights vehicles have been vandalized near International
Border. Apparently he got an irate call from the owner of
Flemings Furniture (victim of criminal mischief) and that
this subject also called the Mayor. Mayor called Sgt. Ritchie
and asked what could be donse. | talked with the Mayor and
authorized 8 hours overtime for last night ONLY. We posted a

man inside International Border.

After setting this up, the Mayor then went on to say that
when the owner of Flemings called him, he started stating his
comments on our police department, his dissatisfaction, and
how Pat Nichols was suspended for doing the right thing. |
suggested to the Mayor that these comments and future
comments like this should be noted in order to show the
reputation damage done by the actions of Nichols.

I believe that this little ad that Nichols put in the paper
may hurt him considerably if the Village decides to go ahead
with your new charges. This shows that Nichols is admitting
to getting the public support he was unauthorized to solicit,.

A/C Moll

A Special Thanks

~ We wish to express our sincere th man
‘ D €x] r sin arks to the
ﬁ}gr}ds, relatives and co-workers who have come to ouz‘f
g 21d in the way of moral and financial support. During
4 Ourrecentand present difficult times your phone calls

from the community will j

the cor y will indeed help us to whether th
4 I'fmaining subsequent roc k 0
I withom Hos h%arts. processes. We (hank you [rom

Pat, Betzy, Holly & Nathan Nichols




TG: CHIEF JAMES PHILLIPS

MALONE POLICE DEPARTM

FROM: SGT RITCHIE

SUBJECT: ABORTIOXN DETAIL

ON FEB. 23,1994 AT APPROXIMA
NOTIFIED BY MAYOR FEELEY THA

"‘\"T‘
PV

TZLY 0930 HRS THIS STATI

ON WA

S

T HE HAD DRIVEN BY DR. GORMANS

OFFICE SEVERAL TIMES AND FOUND THAT THE OFFICER ASSIGNED TO
THIS

oy
A
PATR

THAT DETATIL WAS JUST SITTING
BROUGHT TO MY ATTENTION AXND
FOUND THAT OFFICER NICHOLS W

IN THE PATROL VEHICLE.
I WENT TO DR. GORMANS OF
AS INDEED SITTING IN THE

-

VEHICLE. HE WAS ADVISED AT THAT TIME THAT THIS DETAI!
D TO BE OUT OF THE VEHICI

REQUIRES THE OFFICER ASSIGNE
STANDING IN FRONT OF DR. GOR
ISSUED AN INNER OFFICE MEMO
TO THE ABORTION DETAIL DO SO
YEHICLE.

e e i e e e s e

MANS DOOR. AS A RESUI

L :
INSTRUCTING ALL OFIICERS

WITHOUT THE USE OF A

Ss7

WAS







Patrick Nichols has a side line
business selling personalized

Children's Books.

During the 1993 D.A.R.E. Program,

Ptl. Nichels advised D.A.R.E.

Coordinator, Ron Reyome, & Ass't

Chief Moll that he was going to DRUG ABUSE RESISTANCE EDUCATION
offer a special rate to one of his MALONE LIGNS CLUB

D.A.R.E, Classes on his Children Books. Mf‘"x‘.O?IQE).( 5‘,?,8@953

Ptl. Nichols was advised that this was / 8 WAYS TO SAY NO!

improper. Ptl. Nichols also was going
to have a reading class in the Training 1. Say "NO Thanks"

Room at the Police Station with the D.A.R.E. 2_ Give an excuse
Students using-his personalized books. Again Oor a reason

he-was advised-that this was . improper if he Broken Record

used the books from his side line business. Walk Away

Change the Subject

Lions Club. This club donates annually to Avoid the Situation
the Malone D.A.R.E. Program. The Malome Cold Shoulder
Lions Club sold Ptl. Nichols personalized Strength in Numbers:

Childrens Books to area children.

Ptl. Nichols became a member of the Malone

During an inventory of the D.A.R.E.
Literature, the book marks

(sample enclosed) were located with the
Malone Lions Club stamp on them. This was
the only organization that received this

recognition.




RICHARD H. GIRGENTI STATE OF NEW YORK JOHN W. HERRITAGE
DEPUTY COMMISSIONER

DIRECTOR OFES;WNAUUSWCE DivISION OF CRIMINAL JUSTICE SERVICES SR
COMMISSIONER EXECUTIVE PARK TOWER BUREAU FOR MUNICIPAL POLICE
DIVISION OF CRIMINAL JUSTICS SZRVICES STUYVESANT PLAZA TRAINING UNIT
ALBANY, NY 12203-3754 518 457-2667
D.A.R.E. PROGRAM
518 457-2566
1 800 SAY-DARE
LAW ENFORCEMENT ACCREDITATION
518 485-1415
— - INTERNAL OPERATIONS
February 17, 518 485-7620
TECHMICAL SUPPORT UNIT
518 483-1414
SECURITY GUARD PROGRAM
518 457-4135

Chief James Phillips
Malone Police Department
2 Park Place '
Malone, NY 12953

Dear Chief Phillips:

As you know, the New York State Division of Criminal Justice
Services, Bureau for Municipal Police is responsible for statewide
coordination of the Drug Abuse Resistance Education (D.A.R.E.)

program. Responsibilities include training, certifying,
decertifying, monitoring and evaluating instructors. They a&also
include maintaining program and instructor integrity.

According to conversations my staff had with you, it 1is my
understanding that Police Officer Patrick Nichols recently served
a sixty day suspension (without pay) and loss of one week of
vacation pay. The suspension and loss of pay resulted from him
being found guilty of forty-two departmental charges. I also
understand that a public hearing was held in relation to this

matter.

Since Officer Nichols is trained and certified as a D.A.R.E.
instructor, I would like to review this incident and related
conduct to determine if Officer ©Nichols’ certification as a
D.A.R.E. instructor should be continued or revoked. Accordingly,
I am requesting copies of all investigative rsports, as well as all

departmental charges (along with subsequent dispositions)
associated with this incident.

An Equal Cpportunity/Affirmative Action Agency
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Thank you for your cooperation and continued support of the
D.A.R.E. program. Please send the requested information directly
to Senior Training Technician Alton Hoke, Jr. at the address listed
on the previous page. If you have any questions, please do not
hesitate to contact me directly at (518) 457-6101 or Mr. Hoke at

(518) 457-2666.

Sincerely,

/!

Deputy Commissioner




To the editor:

In response to Ms. Nichols
letter wishing her dad to teach
the DARE program to her, I
have a couple questions and
comments. :

Doesn't it cost the state and
village money to train new
DARE officers? Are the taxpay-
ers paying for someone’s ven-
detta who may have a bruised
ego? Why would anyone in t
right mind who is not moti-
vated by politics or personal
gain take an officer with t
years experience ofl the DAR
program?

I thought Officer Nichols was
punished with 60 days without
pay. I don't remember bsi
taken from DARE as one of his
conditions. Nichols has an
cellent reputation with the
and children he
contact with throu

I think at the
g for Nichols
James Phillips him
intended to train another
cer for DARE. Not to pu
Nichols,- rather to help hir
ere is Nichols? =~ = |

I also remember an
view with Nichols askin
he could go back to work in
department. He replied in eff
“were supposed e prof
sionals.”

Nichols had his d:
given 60
among other things.
aware being taken .
DARE program was one of
them. Why and who is responsi-
ble for pulling him off DARE?

The kids are the only people
whao will suffer because of the
kind of B.S. that takes place be-
hind the doors of the Malone
Police Department. If as.much

rt is put into teaching the
ay off booze and dope
as it put inlo fixing bruised
, the comm ould be

for the better.
; can any one justify tak

program,
Nichols said it best, “We're
supposed to be professional.”
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EW YORK :COUNTY OF FRANKLIN

e

{VILLAGE) COURT: (DORRNQ(VILLAGE) OF Marove

The 3 State of Nefu k
Q,he EEUPIE of the U”S%ta en ;Ke Eur C?\ctusafarg C?Jnstrument

MICHAEL J FOURNIER Complaint - General
Defendant

e PR

e,

Patrick M Nichols , residing at

Malone New York , by this information makes

written accusation as follows:

That Michael Fournier

dayof _April 1991 inthe

,onthe _4th
Villace

_, New York, did

County of Franklin

commit the offense of ___ Menacineg

—, a (misdemeanor) BEAsHMEBHEKIn violation of Section _120.15

ofthe __Pen=l = Law of the State of New York, in that he did, at the aforesaid time and place*

Count One: when by physical menace he intentionally places another person in fear

of imminent serious physical injury:

The facts upon which this informaticn is based are as follows:

That on the 4th day of April 1991 at or about 4:30 z.m. while located

at 94 Gentle Breeze Drive in the Village the defendant did intentionally point

a loaded AK-47 rifle at his estranged wife threatening to kill her:

Jﬁ

gations are based upon persanal knowledge of the complainant (and upon information) and belief, the sources of
i d

The foregoing factual alle
statament of one Rahcel Fournier being attached to and made

complamants inforimaan and delinf Seng,

apart hereof:
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Husband, Officer
'Did Right Thing

To the editor: g

In regards to the public hear-
ing concerning my husband,
Patrick Nichols, I wish to per-
sonally thank everyone who has
supported us through the last
six weeks or so. Your caring
and concern, shown in several
ways, has greatly helped to
ease the difficult times and re-
inforced our reasons for keeping
Malone our home.

My husband is & caring, hon-
est, faithful man, dedicated to
his career and the other officers
whom he serves with. Mr. Stew-
art and Chief (James) Phillips
have accused my husband of
acting with malice and for per-
sonal gain. Just what have we
gained from this? My husband’s
career and personal values
have come under fire, our fam-
ily is concerned for their per-
sonal safety, our financial situ-
ation has been made unstable
and uncertain, and his relation-
ship with co-workers had been
jeopardized. .

Those of you who know my
husband, know that he is not a
“probi~m cop.” If my husband is
viewed as a “problem cop” it is
because he has problems with
wrongdoing within the depart-
ment and allowing them to be
buried. He has a problem with
the motto of the police depart-
ment being “To Protect and
Serve” when laws are being bla-
tantly broken. Patrick’s actions
in this matter were not selft
serving, as the retaliation
against him obviously was.
Patrick can’t make waves as
long as he is suspended, and
I'm sure intimidation was the
deciding factor for this suspen-
sion.

Jecfesrem

7-

L7- 73

| etters to the Editor

Just to clarify one point

brought out in this public hear-
ing. The prosecution accused
my husband of violating the
rules and regulations duding
the: DARE incident. Well, Mr.
Stewart you.accuséd thewsong
person..I was the one.who went
public with the situation, con-
tacting parents and teachers —
unbeknownst to my husband.
They contacted trustee Bob
Fraser, who, in turn, contacted
us. :
During the initial meeting,
Patrick was under a “gag order”
(again allowing the police to
hide behind their rules and reg-
ulations), meking Patrick un-
able to talk about the turn of
events, but T could.

It was obvious the actions
taken by the chief and/or assis-
tant chief were unwarranted
and unjustified — I say this be-
cause during the course of this
situation, there were several
different reasons given for the
hour-swit¢hing, ranging from
excessive overiime, insubordi-
nation {(which was unproven —
there wes nothing to indicate
this in Patrick’s personnel file)
and complaints from other offi-
cers about Pat's “easy hours.”

We weren't and still aren’t
sure what the ‘problem was:
These were hours assigned to
my husband by the chief to pre-
vent Patrick from receiving the
excessive overtime as had been
realized the previous year and
to enuble Patrick to instruct the
program to the best of his abili-
ty. After donating as many

hours as he could at his family’s
expense and having to fight for
everything he got from the de-
partment, my husband drew
the line and questioned the
need to switch. At that point, he
was removed from the program,
much to Patrick’s devastation.
Within 24 hours, JAO Rey-
ome was in the schools to an-
nounce the change — jeopardiz-
ing the bond that developed be-
tween Patrick and the children.
My husband, based on com-
ments made to me from teach-
ers, parents and children, is a
fabulous DARE teacher, spend-
ing lunch hours and recesses in-
teracting with the children —
always ecaring and concerned
for his DARE kids. It's as if we
not only have two immediate
children, but we have almost
500 in our extended family. As-
sistant Chief (Gerald) Moll and
Chief Phillips didn't once con-
sider the feelings of these chil-
dren, nor did JAO Reyome.
- As a certificate DARE in-

structor, JAO Reyome should

have placed the bond Patrick
had developed with the children
ahead of his own ego and
stepped aside.

If my husband is guilty of
anything in the DARE situation
it is having a wife who supports
him, who has a big mouth, and
who isn't intimidated by the
rules and regs of the police de-
partment.

For several months earlier
this year, my husband was dis-
tracted and distant, deep in his
own thoughts. Although I tried
several times to draw out what
was bothering him, he refused
to discuss it with me, The only
comment he eventually made
was that something had hap-
penead at the station that he felt
was morally wrong.

My husband actually feared
that if he did his job and re-
ported the impropar conduct, he
would be retaliated against.
The effects of the DARE inci-
dent were still very vivid in his
mind. But after a great deal of
soul searching he chose to do
the right thing, and filed his re-
port, which resulted in his sus-
pension. Despite the stress and
pressure, the "suspension’ has
placed.on us, I am so.very proud
of my husband for doing the
right thing. It hus allowed us to
walk with our heads held high.

The disrespect referred to
Chief Phillips that he clair
Patrick has brought to the for
existed long before this sit
tion. The people in this area 2
not blind or deaf, many ha
lived here all their lives, &
the workings of the police ¢
partment are no surprise
them.

There have been many inc
dents of improper conduct i
volving the police departmes
reported to Patrick and I ow:
the course -of his suspensi=
but the general feeling is, “wi
bother to report it, it would oxn
be mishandled or buried cou:
pletely like they usually are
We need 2 department that 1
by law, not able to investigas
their own. That presents tc
much of a conflict of interes:
and ‘personal feelings pla
much of a part in any int
investigation.

And we need to have a poliz
department that does not ¢
iate or punish its officers for re
parting wrongdoings within the
department.

=13

I personally feel the villag
was misinformed and press
to act quickly on this matt
suspending the wrong persor.
firmly believe my husband ha:
been made the scapegoat in ax
this — simply because he filed.:
complaint concerning the mis
treatment of a person in polic.
custody and the official miscon
duct of a supervisor. He is being
punished for upholding the law
that he swore to uphold whes
he became an officer, whii
some of the police departmenr)
supervisors, who are the reasl
problem, are still secure in
their positions.

Again, thank you one and a!
for your continued support. ¥’
appreciate the warmth and car
ing shown to Patrick, mysel
and our children. There are fa
too many people to mentios
but your well wishes an
thoughts have been a grea
source of comifort to us durin
this time. You have helped en
force the feeling that wha
Patrick did was right.

Betzy Nichols
Mlalone




Wants Dad
To Teach DARE

To th




MALONE LIONS CLUB

BOX 248
LONE, NY 1295%

January 27, 1994

Police Chief James Phillips
Malone Village Police Dept.
2 Park Place

Malone, New York 12953

Re: Dare Program

Dear Chief Phillips:

Enclosed herein please find a check for the Malone Lions Club donation to the
Dare Program. This donation came about after a rather lengthy Board of Directors meeting and it
was requested that I summarize the sentiments of our organization regarding the Dare Program,
as administered through the Malone Village Police Department.

First and foremost the goals of the Dare Program are laudable and the
implementation to date has been very successful. Our main concern over the Dare Program is its
recent politicization by the substitution and removal of a very well respected police officer,
Patrick Nichols. Officer Nichols earned the respect of his students. This respect verily continues
to this date. Unfortunately, with the situation that occurred regarding the Malone Village Police
Department and Officer Nichols, some members of the Board of Directors felt our support for the
Dare Program should be drastically curtailed if not eliminated, because of the removal of a very
effective Dare officer. After thorough discussion, it was determined that our support for the
youth of Malone should not be diminished.

* This letter is not written as chastisement or public criticism of the Dare Program as
administered through the Malone Village Police Department, but merely to express the concern of
some of the members of the Board.

In the event that the Dare Program needs additional funds, please do not hesitate
to contact our organization.

Very-truly yours, /

C 9{/‘7’/‘{//;/'/// —;/c’v'./""
THOMAS H. McCANN

President




POLICE DEPT.

VILLAGE OF MALONE

2 Park Place » Malone, New York 12953 + (518) 483-2424 « FAX (518) 483-2426

James E. Phillips
Chief of Police

Malone Lior
Box 248

Malone, NY
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 THOMAS M. KEMP

FLANDERS SCHOOL
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JARY CHARGES

DEPARTMENT
V.

PATRICK NICHOLS

Officer Pat
follows:

1) Puring ths first
Officer Patrick Nichols
actively solicit persons to
stated. We, the undersigned,
taken by Officer Pat Nichols,

the following reasons.

1) He acted in good faith with an honorable

Respondent

LAW ARTICLE 75

o
Il

ensicn did

a petition which
support the actions
and feel that he
retain his position on the Malone Police Department
regardless of the outcome of the public hearing,

2) He acted in the best interest of the public
3) His actions took courage and fortitude.

fair play.

This action violated the following departmental

regulations.

10.1.1 {Four Counts) Discredit

10.1.77 {Four Counts}
intervention
Department
cr advsa

{Two Counts}) F

the

~
o7

) His motivation was not self-serving.
) He is an ethical person who believes

influsnce or
son outside the
personal pre

iti

ar

c
t

izing the

should

upon Department

for

in justice

rules and

intent.

ana

erment

ment member.

disre:

P

e

C

t




Releasing any information contained
department record

Deliberate violation of regulations
pertaining to police management and control.
{Patrolman Nichols was on suspension from the
same type of charges)

In Malone Telegram publication Vol.8
August 17, 189393, the respondent did crit
poelice department stating "There's someb
should be suspended for 30 days".

ize th
els= who

8 No. 216 of
i 2
o

57
)
AV
C!J

11.5 A member of the Force or Department
shall treat as confidential the official
business of the police department. He
shall not talk for publication, nor be
interviewed, nor make public speeches,
nor shall impart information relating to
the official business of the department.

Publicly criticizing the official
actions of a2 department member.

Deliberate violation of regulations
pertaining to police management and
control.




In Platt : lican publication dated
August 17, 19¢ > ; dent did publicly criticize
the actions o artment stating " In June
1988, [ took an oath to serve the public. I did what
I did because it was in the best interest of the
public, and this attempt to shut me up isn't going to
work., Does it make sense to take a man out of work
for 30 days for doing the right thing"?

11.5 A member of
confidential
the department.
publication.

Fublicly
actions o

Deliberates
pertaining
control,

'.3'
0
o

In
dated Alg
criticize
dppar+m=n+
Chief of Po
number one reason long,
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In an early Augu: issue of the Ft. Covington
Sun newspaper, Ftl. i s is interviewed by the
Editor, Thomas ted from that interview,
Ptl. Nichols asically, I have don= nothing
inappropriate and 1 t ¢ that decision thesn, and |
stand by it now until nm aring nwill be
i 1 required,

on

public. [ am doing wha
unfortunateiy, a 30 Ly =het i = taks; She
me, and this is where we have done ncothing
wrong". Nichols said he in ed it being put out to
the press. "1 felt that th ic has a ignt to know
everything up to my suspensi

11.5 A member of the Force or departiment
shall treat confidential! the official
business of the police departm=nt. He
shall not talk for publication, nor hte
interviewed, now make public ne hes
naor shall impart 1 i
the official

Publicly criticizing
acticns of a department me

Deliberate viclation of regulations
pertaining to police management and
control,




In the Malone Telegram, Vol. 88 Neo. 271 a front
page article was printed on the results of the
meeting which made the final! determination of
discipline. ict staff writer,

Ptl. Nichol tes, "1 was
Nichols s

good. What

will be zomz har

Nichols admitted

"We're grown men

still be appealed,

with any punishment,"
anything wrong. I

same comments were mars

to WICY which was taped 2 nlayed on the r
broadcast.

11. {Two Counts) A member
department shal treat
the otfficial bu ness of
He shall not talk for publication.

10.1.27 {Two Counts} pli iticizing inae
official actio partment m=nber.

10.1.34 (Two Counts) Deliberate violatiar
regulations pertaining to pclice
management and control.




On October 21, 1993 a ! Mayoar Feeley
notified Officer Nichols by ! n2 from his office
Chief Phillips and Elizabsth ette were present.
Mayor Feeley told Officer N . that even though he
was suspended he was still mbe the Malone
Police Dept. and as such was i erad by the
department rulss and regulati ! Mayor told
Officer Nichols to read rule
statements to Channel! 5 WPTZ News. Even after DOfficer
Nichols was advised by ths Mayor to read ssction 11.3
of the rules and regulations regarding %z g
publicly Officer Nichols went ahead and did it anyway,.

11.%5 A member of the force shall
confidential the official
the Folice Department.
talk for publication, nor be
interviewed, nor make public speeches,
nor shall he impart information relating
to the official business of the
Department to anyone except under due
process of law and as directed or with
the permission of the Chief of Police,

Deliberate viclation of regulation:
t

!
pertaining to police management an

contraol

10.1.4 [nzubordination




On December 11,
chased a vehicle out ot lagp
Ritchie was the supervis the shift.
did nnt notify Zgt. Ritchie of the pursuit or
on to continue the chase outside ths
a well defined policy on High Speed
long with requesting rp=2rmis clhn for contlnuiﬁg
Viliage. Ftl. i ols signed a memo on Nov,
read these poilici understoad
19584, (Ptl. i irst day back
he was ordmreH g Chietf to check
out of the

o

LDCL'T

O WMy - l:ﬁ

bi
1

(&3]

them.

?

Conform to depar=ment rul
regulations, orders and

obedien

On December 15, 18994 Ptl. Nichols stops
Diner and has coffee with Village Trustee Grs;
Greg Dame advised the Mayor that Ptl. Nichols
discuss matters within the police department
Nichols discussed the incident with Sgt. Ritchie and
the complaint filed by Ptl. Nichols witfe and also
discussed the Village of Malons setting up Civilian
Review Board. This was an unauthorized meeting with
. This is an offense that he

Vlllaﬁp Official
g=2d with and was off suspension

No member of the department si
initially contachi the Board o

on police problems except

chann 1 ¢ permiszion
clice,

Insubordi




business or DF”anlaaLTuF
literature that was ser
students. Ftl. Nichols
children book busine
Malone Licns Club. The
quantity of these pers
business.

11.8

10.1.87 Soliciting or accepting a reward
anything of value for any servic:
rendered as a department m=mber.

10.1.16 Immoral and unethical bshaviaor.

FPtl. Nichols in a Vnwpmbpr 1883 Town of
Councilman Eiectiaon. 1. Nichols returnsd fro
suspension on 11— : Since his return, he h
investigated several motor vehicle accidents.
reviewing the accident reports and enforcement
traffic laws, there is ev1dence showing =zslect
enforcement to citize d=2 his »ofln dist

Further review of tra > tic = i ued to Town

Malorne residents both
a excessive shift

raeflezt




- December 6, 1984, at 11:45 pm. Ptl. Nicheols is
zcene of a DWI Arrest on Pearl St. While at the
Malverhill i : Br=ath Test on the
throws the sma ic dispozsables mouth
i wing the
throwing
In his

" Inappropriate and unprofessional beh

Ptl. Mulverhill's ceonduct is not that uncommon within

our departmsnt police deparzments. Ptl,

Nichols

il
into custody by calling Ptl
and pointing to the ground.
bring this conduct which he
unprofessional to his immedizt

to take the matter into his ow

I had made the determination while on patrol
some point 1 would let Mulverhill know that 1
bothered me the way he conducted hiamself.

over four hours to bring :th
supervisors attention but negl

Jffice=r that
or order of

the pr=judice of

lmmediately notify the Desk O:ificer of an
unusual occurrence.




Village of Malone New York

16 EIm Street
MALONE, NEW YORK 12953

Telophone: (518) 483-4570

PETITION RE: PATRICK NICHOLS:

A 32 page petition was presented to Mayor Feeley with the following
heading:

"We, the undersigned, support the actions taken by Officer Pat
Nichols, and feel that he should retain his position on the Malone
Police Department regardless of the outcome of the public hearing, for

the following reasons:

1) He acted in good faith with an honorable intent.

2) He acted in the best interest of the public.

3) His actions took courage and fortitude.

4) His motivation was not self-serving.

5) He is an ethical person who believes in Jjustice and

fair play."

®

I, Elizabeth J. Bessette, Village Clerk of the Village of
Malone, do hereby certify that the foregoing is a true and correct
copy, and the whole thereof, of an item from a meeting of the Village

EBoard of Trustees held September 13, 1993.

SEAL

Malone Village Clerk




We, the undersigned, support the actions taken by Officer Pat Nichols, and
feel that he should retain his position on the Malone Police Department
regardless of the outcome of the public hearing, for the following reasons:
1) He acted in good faith with an honorable intent.

2) He acted in the best interest of the public.

3) His actions took courage and fortitude.

4) His motivation was not self-serving.’

5) He is an ethical person who believes injustice and fair lay.

ix&/&'ﬁzgﬂdﬂj&

ADDRESS




We, the undersigned, support the actions taken by Officer Pat Nichols, and
feel that he should retain his position on the Malone Police Department
regardless of the outcome of the public hearing, for the following reasons:
1) He acted in good faith with an honorable intent.

2) He acted in the best interest of the public.

3) His actions took courage and fortitude.

4) His motivation was not self-serving.

5) He is an ethical person who believes in justice and fair play.

ADDRESS
e fone Zoc. s F55




VOLUNTARY STATEMENT

STATE OF NEW YORK TIME STARTED
COUNTY OF FRANKLIN TIME ENDED

DATE September 24,1893 PLACE Malone FD

[,Scott Smith am 28 years of age,born on 4/23/65, my address
is Rt 30 Malone NY, my occupation is Businessman, and degree

of education is 12.

I would like to state that during the early part of
September 1993 ‘| was at my place of business, Smith's 24hr
Towing located on 66 West Main St within the Village of
Malone NY, when [ was approached by Malone Police Officer
Patrick Nichols. Pat had a petiton with him and he asked me
to sign it. | looked at it and found that it stated that: We
the undersigned, support the actions taken by Officer Pat
Nichols, and feel that he should retain his position on the
Malone Police Department regardless of the outcome of the
public hearing. Pat went on and explained to me that he felt
that there was a cover up going on at the police department
and he told me about an incident when they had a person in
police custody and Scott Mulverhill had told him that A/C
Moll had poured bleach on the floor when the prisoner had
urinated on the floor and that the prisoner had broken the
window in the holding cell to get air and that h wﬁ%}%ﬁFhat
it wasn't a criminal matter. He also told me thatiygoné&’ <o the
DA with the same matter and that he felt that the Police
Chief Jim Phillips shouldn’'t be in the position he was in.
After he told me his side of the story I signed the petition
and gave it back to him. 1 was the first person to sign it
but he went to others under my employ but I don't know if
anyone else signed it.

I have read this statement(had this statement read to me)
consisting of 1 pagel(s) and the facts contained herein are
true and correct. [ have also been told and | understand that
making a false written statement is punishable as a class A
misdemeanor pursuant to section 210.45 of the Penal Law of

the State of New York.

*¥Affirmed under penalty of Law witness
this 24 day of Sept,19_ 93

{ <: \3witnes§?ujk§y‘

Signed ;/S/ T N
S -

e e
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VOLUNTARY STATEMENT

STATE OF NEW YORK TIME STARTED
COUNTY OF FRANKLIN TIME ENDED

DATE Oct 27, 1993 PLACE Malone PD

I,Edward Ritmann am 59 years of age,born on 7/29/34,
my address is 125 Grandview Dr. Malone N>Y>, my occupation is
Retired, and degree of education is 14yrs.

[ would like to state that sometime during the early part
of September 1893 | was at Smith's Z4hr Towing in the Village
of Malone N.Y., on the above mentioned time | was in the
company of the owner of the business, Scott Smith, A person
known to me as Pat Nichols approached us and asked if we
would sign a petition that he had. He showed me the petiton
and | read it over. It said something to the effects that 1
was-in favor of what he was doing and that he should be
reinstated to his postion on the local pclice department,
after reading his petiton | told him that I wasn't in any
postion to sign'until [ heard both sides of the story. The
only knowledge ofthe situation was from what ! had read or
heard through the news media. Pat understood my " feelings and
went over and talked with Scott Smith.

l have read this statement(had this statement read to me)
consisting of 1 page(s) and the facts contained herein are
true and correct. | have also been told and I understand that
making a false written statement is punishable as a class A
misdemeanor pursuant to section 210.45 of the Penal Law of

the State of New York. '

*Affirmed under penalty of Law witnessr—g
this 27 day of Oct _,19 93

- ) _ witness:
Signed: g / )




VOLUNTARY STATEMENT

STATE OF NEW YORK TIME STARTED
COUNTY OF FRANKLIN TIME ENDED

DATE October 21, 1993PLACE Malone PD

[,Dale Lamitie am 35 years of age,born on 6/12/58
my address is PO BOX 793 Malone NY, and degree of education
is 8th.

I would like to state that during the early part of
September 1993 1 was at my place of employment, Smith's 24hr
Towing Service within the Village of Malone NY. | am a
mechanic at that business. | was working on a car one
afernoon when | was approached by Pat Nichols, Pat handed me
a petition and asked me to sign it. I read it over and it
said something to the effect that [ would support his actions
in something that was going on between him and the Malocne
Police Department. 1 knew from what I had read in the
newspapers that Pat has been suspended for something but I
didn’t really pay much attention. I signed Pat's petition and

handed it back to him.

I have read this statement(had this statement read to me)
consisting of 1 pagels) and the facts contained herein are
true and correct. | have also been told and | understand that
making a false written statement is punishable as a class A

misdemeanor pursuant to section 210.45 of the Penal Law of
r'__“‘--,._‘__\.

the State of New York. \

¥Affirmed under penalty of Law witness:kki}'klﬁﬁzﬁ///

this 21 day of Oct ,19 83

witness:

Signed:
PAGE \  oF PAGES




VOLUNTARY STATEMENT

STATE OF NEW YORK TIME STARTED
COUNTY OF FRANKLIN Ti:.&i ENDED

DATE October 21,1993 PLACE Malone PD

[, Carl Thomas am 30 years of age,born on 9/19/63 my
address is 118 Webster St Malone NY, my occupation is
Mechanic, and degree of education is 10th grade

I would 1ike to state that sometime during the early part of
September 1523 | was at my place of employment, Smith's 24nhr
Towing Service, [ believe it was sometime in the morning
hours when | was approached by Pat Nichols. Pat asked me if I
would sign a petition on his behalf. He gave me the petition
and I looked at it. It already had some names on it so I
signed it. I didn’'t even read it and Pat never went into what
it was about, after I had signed it [ gave it back to Pat and
he Went over to one of my co-workers, Dale Lamitie and asked
him if he would sign it. Pat and Dale had a brief
conversation but [ don't know about what.

I have read this statement(had this statement read to me)

1 pagel(s) and the facts contained herein are
have also been told and | understand that
making a false written statement is punishable as a class A
misdemeanor pursuant to section 210.45 of the Penal Law of

the State of New York.

consisting of
true and correct. I

*Affirmed under penalty of Law witness:
this 2iday of Oct— 1983

Signed: @eggé -

witness:

PAGES
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VOLUNTARY STATEMENT

STATE OF NEW YORK TIME STARTED 12:30P
COUNTY OF FRANKLIN TIME ENDED 12:40F

DATE October 21, 1993 PLACE Malone Police Department

[, James E, Phillips am 42 years of age, born on December 12
1950 address is P.0. Box 356 Malone NY 12953 my occupation i
Police Chief for the Village of Malone, NY and degree of
education is 15 years. | would like to state that on the
above date while I was at the Mayor's Office located at 16
Elm Street in the Village of Malone, NY. At 12:10PM Mayor
Feeley called Officer Pat Nichols on the speaker phone. I
was present when the phone call was made and also Elizabeth
Bessette was present. When Pat answered the phone Mayor
Feeley told Pat who was calling, and said to him [ hear
Channel 5 is coming to interview you Pat acknowledge that
they were. The Mayor then told Pat that he was still a
member of the Police Department even though he was on
suspension and he advised him to read section 11.5 of the
rules of conduct before he made any statement to the press.
Pat then said he would contact his attorney.

L)
=

I have read this statement consisting of 1 page and the facts
contained herein are true and correct, I understand that
making a false written statement is punishable as a class A
misdemeanor pursuant to section 210.4% of the Fenal Law of
the State of New York.

*#*Affirmed under penalty of Law
this 21 day of October, 1993

‘ 7
/L’L . < (e bt
Signed ;Y7 :
f
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VILLAGE OF MALONE POLICE DEPT.
2 PARK PLACE
MALONE, NEW YORK 12853
(518) 483-2424

TO:  Chief Phillips ___ ADDRESS:

DATE: _ 11-26-93 SUBJECT: .

T have reread the rules and regulations and understand them.TMN

SIGNED:_fez7" \N\




TO: Patrolman Patrick Nichols

FROM: Chief James E. Phillips

DATE: December 23, 1993

MEMORANDUM

Pat [ would like to take this opportunity to congratulate you
on your recent election to the Town of Malone Board of
Supervisors.

I just have a couple of concerns that | have, that | thouzht
[ should make you aware of.

In the memo that | sent you dated June 22, 1993
have no problem with you holding political

as it does not interfere with your

officer.

I can see a problem where members of the board call the
Police Station looking for you or members of the public.
When Gary worked on the Police Dept. there was a big
problem with the number of calls that he got involving
Town business, while he was working as a police officer,
I was not the Chief at that time and as such had no say
in it. [ hope that you would make it clear to your
fellow board members of your schedule so they can contact
you at other times than while you are working as a police
officer. I have no problems with you getting phone calls
at the station from family members or frisnds as members
get now.




MALONE VILLAGE POLICE DEPARTMENT

JAMES E. PHILLIPS GERALD K. MOLL
CHIEF OF POLICE ASSISTANT CHIEF

DEPARTMENT POLICY
REF 2 HIGH SPEED PURSUIT DRIVING

DATE: 05-01-93

All Officers should understand that pursuit driving at high
speeds is inherently dangerous to you, to the occupants of

the pursuit vehicles and others. It can result in a serious
accident causing injuries, death and the destruction of
property. A reckless regard for the safety of others may
subject you, as the pursuit driver, to criminal charges or a
civil damaged lawsuit.

In deciding whether to pursuit a vehicle, you must use good
judgment and carefully consider the following factors in
evaluating whether the risks of pursuit are warranted.

1. Availability of alternate means to stop a vehicle or
apprehend a suspect (s).
a. You may have sufficient information to secure an arrest
warrant for later execution.

The safety of other motorist and pedestrians.

The mature of the offense.
a. O traffic infraction does not justify the risk of 2

high speed pursuit.
b. If an occupant of the fleeing vehicle is known to be
wanted for a felony or seriocus misdemeanaor, high speed
pursuit driving MAY be justified.
The road and weather conditions.
The traffic conditions.
The time of day.

The kind of vehicle involved.

Your knowledge of the area.




9. The population density of the aresa.

Except in an extreme emergenc PO NOT pursue a vehicle when
P g Y P
you zre transporting passengers or prisoners.

When you decide to pursue a vehicle, conduct the following:

1. Use ALL emergency lights and siren.

Z. Attempt to obtain a physical description of the driver and
the vehicle,.

Obtain permission from the on duty supervisor to engage
in pursuit.

Notify the desk officer of the pursuit and keep him
informed of your location, directicn of travel and all
other pertinent information.

During the pursuit:
1. Attempt to keep the vehicle in sight.
2. Continually reevaluate the risks of continuing the pursuit

a. If at some point you consider the risk to be
unacceptable, TERMINATE THE PURSUIT.

Unless it is absolutely necessary, AVOID physical contact
with the pursuit vehicle,

DO NOT fire a weapon from or at a maoving vehicle unless
the occupants of the other vehicle are using deadly
physical force against you or another person.

Be alert to the possibility that the driver may
deliberately abandon his vehicle in your path or
attempt to run you off the road.

Do not drive your patrol vehicle under full acceleration
for long periods without periodically releasing the
accelerator.

Desk Officer:

1. Discontinue other non-emergency activities, and assist
ﬁ the officer(s) pursuing the vehicle.

Immediately notify an on duty supervisor so that he
can authorize the continuance or terminate the pursuit.
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LAW NOTES




PUBLIC EMPLOYMENT LAW NOTES ,
LBy Y i

OFF-DUTY CONDUCT THAT DISCREDITS AN EMPLOYER

Bobertsen v Eccleston, _ AD2¢ _

The off-duty misconduct of an employee may result in disciplinary action being taken
against the individual if the employer believes that such misconduct "brings discredit”
upon the agency. In the Robertson case the Appellate Divisions considered a number of
issues, among them the quality of the evidence necessary to show "discredit” was brought
on the agency as a result to the employee’s off-duty conduct.

According to the ruling, Joseph Angelino, a City of Norwich police officer and
Michael Robertson, a Chenango County deputy sheriff, both dressed in civilian clothing,
were off-duty, when Angelino confronted two pedestrians, Migdal and his female
companion. There was an altercation between Angelino and Migdal during which Ro-
bertson restrained Migdal’s companion from aiding him. Cutting, another oft-duty deputy
sheriff witnessed the event. Migdal reported the incident to the sheriff’s department and

was taken by ambulance to a hospital.

Served with disciplinary charges pursuant to §75 of the Civil Service Law, Robertson
was found guilty of (1) conduct which brought discredit upon the sheriff’s office; (2)
failure to perform a lawful duty; and (3) other charges related to his treatment of individ-
uals. The Sheriff adopted the findings of the hearing officer and imposed the penalty of
dismissal. Robertson sued seeking to have the Sheriff’s determination annulled.

One of the arguments advanced by Robertson in the appeal was that the sheriff’s deci-
sion was not supported by substantial evidence because no "proof of media coverage
causing adverse publicity or discredit to the Sherff’s Department” was introduced during
the disciplinary hearing. The Appellate Division said that this contention was "ludicrous.”
The court said that Migdal, his companion, their relatives, hospital employees and
members of the sheriff’s department were all aware of the events which, “standing alone,
were sufficient to discredit the Department.” This suggests that proof that there had been
a wide dissemination of the adverse information such as might result from a story in a
newspaper is not critical to showing that an employer has been discredited.

As to the proof presented against Robertson, the Appellate Division said that it found
"the testimony of the witnesses supports the finding that [Robertson] was equally respon-
sible for the assault upon Migdal. for his restraint of [Migdal’s companion]. for the wam-
ings he gave Migdal, for his failure to obtain medical care [for Migdal] and for his failure
to report the incident.” The court said that "the determinations made by the chief officer
of a police agency are entitled to substantial deference because "he, and not the courts, is
accountable to the public for the integrity of [his] Department.™ _

Page 186
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PUBLIC EMPLOYMENT LAW NOTES //

The Appellate Division also ruled that imposing the penalty of dismissal was not so
disproportionate to the offense as to shock its conscience, citing the Pell doctrine [Pell v
Board of Education, 34 NY2d 222]. The court also found unpersuasive Robertson’s claim
that the regulations of the "Sheriff’s Department were unconstitutionally vague” and that
his argument that he "somehow did not understand how his actions that night were viola-
tive of the proscribed conduct is irrational and unworthy of further comment."

DRUG TESTS - FOR DRUGS CONSUMED OFF-DUTY

American Federation of Government Employees v Martin, 9115829, 9th Circuit

In another case involving off-duty employee behavior, the U.S. Circuit Court of
Appeals for the 9th Circuit held that the testing of government workers for drugs on the
basis of a "reasonable suspicion” that the employees tested engaged in off-duty drug use
did not violate the constitutional rights of the individuals tested. The case involved the
testing of U.S. Department of Labor employees having responsibilities in safety, health
care, motor vehicle operators and individuals working in "security-sensitive" areas.

Conceding that such testing could constitute an invasion of privacy. the court indicated
that here public safety and national security were more important and thus resulted in a
diminished expectation of an employee’s personal privacy.

One critic of employer testing of workers for drugs said that there is little difference
between testing for on-duty or off-duty drug use, concluding that "as soon as you have
any testing, that privacy battle has been lost.” Another observer commented that in his
view, "if the standards thus far approved by the courts with respect to the testing of
employees for on-duty use of drugs are applied to testing workers with respect to their
off-duty use of drugs, the courts would probably approve the employer’s off-duty testing

policies.”

ACCESS TO POLICE P'ERSONNEL RECORDS

Poughkeepsie Police Eenevolent Assaciation, Inc. v City of Poughkeepsie, _ Al2d _

§50-a of the Civil Rights Law limits access to the personnel records of police officers
over their objections without a court order.

The Poughkeepsie Police Benevolent Association (PBA). contending that the City had
released a summary of the "internal investigation of instances of police misconduct” to
the public, attempted to obtain a court order prohibiting the City from releasing such
information in the future. When Supreme Court Justice Benson denied PBA’s request and

P.O. Drawer 370  Latham. New York 12110 (518) 786-1654
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Janas v M¥C 3
finding of guilty of

Challenges to disciplinary actions usually involve claims that the
znt, the

some or all of the charges is not supported by substantial svidence and, in any ev
penalty imposed is L0 sSVere.

o raview whethar there

The Jones case is atypical in that Jones did not ask th2 courtt
s acts of mis-

was substantial evidence to support a finding that he was guilty of variou
ad, Jones merely appealed the penalty imposed upon him - dismissal. He

conduct. Inste
the penalty and remanded the

won a ruling by a Supreme Court justice that annulled
matter back to the appointing authority for the imposition of a "lesser penalty.”

The Appellate Division reversed the lower court’s determination, holding that
although "his penalty. while obviously severe, is not, under all the circumstances, SO
disproportionate to the offensss in question as to shock one’s sense of fairness,” citing
Pell v Board of Education, 34 NY?¢ 222,

~~
~— The appeliate division noted that the hearing pane! had found that Jones had failed to
improve his performancs despitz many warnings and opportunities to do so. It said that it
was significant that the disciplinary hearing panel concluded that in view of Jones failure

to change despite thess wamings, "he would not improve his skills if permitted to return

to work.”




COUNSELING MEMORANDA AND DISCIPLINARY ACTION

- ——

— =
Feslop v Newfielid CSO, _ADT _

Disciplinary charges pursuant to §75 of the Civil Service Law were filed against
Heslop. a school bus driver, alleging that he had used physical force against two students
on two separate occasions. A hearing officer found Heslop guilty of both charges and
recommended that he be dismissed. The district adopted the findings and recom-
mendations of the hearing officer and terminated Heslop.

One of the issues raised by Heslop on appeal was that he had been given a "counszlia
memorandum” concerning the first incident in which he was warned that "the reporting of
one more incident of violence ... would result in further disciplinary action.” This, he
contended, constituted "double jeopardy” us he was being punished tor the sums oftense
twice.

The Appellate Division rejected Heslop argument on this point. It was noted that the
Court of Appeals had reviewed a similar question and had decided that counseling
memoranda containiag a warning and an admonition to comply with the policy ot
school district is not a form of punishment in and of itself [Holt v Webutuck CSD, 52
NY 625]. Accordingly. issuing such a memorandur does not prevent the district trom
later ins:ituting disciplinary action based on the same event and, further, the memoran-
dum itself could be introduced as evidence in the course of the disciplinary procezding.

Y /4

As to the use of counseling reports in a disciplinary cases, sometimes the issue of
compliance with a contract requirement mandating "progressive discipline” is raised. The
introduction of “counseling memoranda” to demonstrate that the employee was advisad

kis or her violation of rules or misconduct or inappropriate or inadequate pertformance

' cred as to the corrective action 1 be taken may prove citical in determining the
the party charged and. if found guilty. the penalty to be imposed.




SECOR v. O'DELL
Clte a5 523 N.Y.5.2d 863 (4.D.2 Dept. 1985)

sanction for showing disrespect to superior
officer.

Harold & Salant, Eastchester (Chris Ha-
rold, of counsel), for petitioner.

William M. Kavanaugh, Corp. Counsel,
Newburgh, for respondent.

Before MOLLEN, P.J, and
THOMPSON, RUBIN and SPATT, JJ.

MEMORANDUM BY THE COURT.

Proceeding pursuant to CPLR article 78
to review a determination of the respon-
dent City Manager of the City of New-
burgh, dated April 9, 1986, which after a
hearing, found the petitioner guilty of vio-
lating (1) Article XII(2) of the Rules and
Regulations of the City of Newburgh Po-
lice Department (hereinafter the Rules) for
distespect to a superior officer, (2) Article
XIII(12) of the Rules for failure to conduct
himself in 2 manner that would foster the
greatest harmony and cooperation between
oificers, (3) Article II{3) of the Rules for
insubordination in the making of ridiculing
statements to a superior officer, and (4)
Article II(1) of the Rules for insubor-
dination in failing to carry out a direct
order of a superior officer, and demoted
him from the position of detective to patrol-
man.

ADJUDGED that the determination fis
confirmed and the proceeding is dismissed
on the merits, without costs or disburse-
ments,

[1-3] We find substantial evidence in
the record to support the determination of
the respondent finding the petitioner guilty
of insubordination and related charges (see,
CPLR 7803[4]; Matter of Pell v. Board of
Educ, 34 N.Y.2d 222, 230, 231, 356 N.Y.S.
2d 833, 313 N.E.2d 321). A police forceisa
quasi-military  organization demanding
strict discipline (Matter of De Bois v. Roz-
zi, 114 A.D.2d 848, 494 N.Y.S.2d 753) and
much deference is to be accorded the inter-
nal discipline of, and the penalties imposed
upan, its members (sce, Matler of Meyer v.
Ro:zi, 108 A.D.% , 485 N.Y.S.2d 363).
The petitioner's showing of disrespect to

his superior officer cannot be sanctioned
since such behavior poses a serious threat
to the discipline and the efficiency of the
agency’s operation. Under the circum-
stances, the sanction of demotion in rank is
not disproportionate to the offense (seg,
Matter of Wah! v. Lehman, 67 A.D.2d 930,
413 N.Y.5.2d 32).
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136 A.D.2d 613
Karen SECOR, etc., et zl.,, Appellants,
¥,
Lois M. O'DELL, Respondent.

Supreme Court, Appellate Division,
Second Department.

Motorist allegedly injured in vehicular
accident brought action against other mo-
torist involved in the accident. The Su-
preme Court, Dutchess County, Benson, J,,
granted summary judgment for defendant
motorist, and adhered to that original de-
termination on reargument. Plaintiff mo-
torist appealed from both orders. The Su-
preme Court, Appellate Division, held that
genuine issue of material fact existed as to
whether plaintiff motorist was unable to
perform substantially all acts constituting
her usuzl and customary daily activities
during mnot less than 90 of the 180 days
immediately following accident, so as to
preclude summary judgment for defendant
motorist on theory plaintiff motorist had
not sustained “serious injury’’ within mean-
ing of insurance law.

Reversed.

1. Appeal and Error &7%0(3)

Order granting defendant summary
judgment dismissing complaint was super-
seded by order entered upon reargument
that adhered to original determination, and




STATUTRE OF LIMITATIONS FOR CHALLENGING DISL{ISSAL
Hoestery v Cathedral City [Calif.], CAS, 90-55141

Hoestery, an city employee subject to dismissal only for
cause, involuntarily resigned from his position due to
alleged coercion and intimidation by his superior. The
"resignation” toock effect two days later, on November 30,
1986. Exactly one year later he filed a law suit, claiming
the denial of a pre-termination hearing violated his rights
under 42 USC 1983.

A critical issue in this case was whether Hoesterey's claim
was time-barred. The district court ruled that thé statute
of limitations began to run "on the date of the
notification of the discharge,” here November 28, 1986.
Accordingly, Hoesterey filed his suit two days too late.

The Circuit Court, reversed, ruling that the statute:of
limitations is triggered only when the employee receives
the notice of the termination decision and that.the notice
indicates that the decision is final and no further
administrative action would be taken. In the absence of
written notice, it would be only on the last day of
employment that the employee could become aware that the
employer's decision was final and that no further action
regarding the termination would be initiated. The Circuit
Court ruled that the statute of limitations began to run on
Hoestery's last day of employment, November 30, 1986 and
thus the suit he filed on November 30, 1987 was timely.

T e e e e N Rt RS

POLICE OFFICERS SUBJECT TO "STRICT DISCIPLINE"
Poitevien v Brown, _ AD2d _

Found guilty of charges alleging improper sexual acts,
failure to identify himself as a police officer and other
unsuitable conduct, Poitevien was dismissed from his
position with the NYC Police Department.

On appeal the Appellate Division affirmed Poitevien's
termination, indicating that the hearirg officer's
determination that testimony against him was creditable,
together with other evidence, constltuted substantial =~
evidence to support a finding of guilt.’ “As to the penalty,

- the court said it was appropriate in view of the compelling
interest in maintaining strict discipline in the Police
Department. e

PO Drawer 370 Latham, New York 12110 (518) 786-1654
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EFFECT OF PRIOR DISCIPLINARY RECORDS

2
Sapov Gleason, S30NYS 119

Sapp, a firefighter, failed to respond to a reported alarm of a fire as assigned. Brought
up on disciplinary charges, he was found guilty as charged and dismissed. In the course
of the disciplinary hearing the hearing officer was provided with records of prior discipli-
nary actions taken against Sapp. The hearing officer was told that these records were not
to be used by him to determine Sapp’s guilty or innocence but were to be used only in the
event he found Sapp guilty and then for the purpose of determining the penalty to be
imposed. Sapp challenged the hearing officer’s determination and the penalty imposed.

The Appellate Division held that Sapp had not be deprived of his right to a fair hearing
notwithstanding the fact that the hearing officer was provided with his disciplinary record
prior to making any determination as to his guilt of the charges then pending, noting that
the hearing officer was told not consider this evidence in determining Sapp’s guilt and
had stated that the material would be used oaly in assessing any sanction to be imposad.

AUTHORITY OF THE ARBITRATOR

SUNY - Coilege at Buffalo v United University Professicns, _ AT d_

This decision by the Appellate Division explores the issue of the authority of an arbi-
trator to resolve a conflict arising under a collective bargaining agreement. In this case
the college claimed that the arbitrator exceed her authority in determining that a faculty
member’s duties as an associate professor were greater than her half-time employment
status in violation of the salary and benefit terms of the controlling collective bargaining

agreement.

The college argued that agreement did not allow an arbitrator to "grant continuing
permanent appointment” or to "substitute his/her judgment” where the agreement or the
procedural steps of the policies of the State University’s board of trustees provided for
the exercise of such judgment. Claiming that the policies state that an employee’s profes-
sional obligation includes teaching, research, university service and other duties, the
college contended that the arbitrator substituted her judgment for that to the college and
the arbitration award contravened the faculty member’s "continuing employment” [i.e.,
tenure] status. It asked the courts to vacate the arbitrator’s award.

The appellate division said that it disagreed with the college’s position. It concluded
that the agreement defined a grievance as a "dispute concerning the interpretation, appli-
cation or claimed violation of a specific term or provision” of the agreement. The court
found that the arbitrator had limited herself to the issues before her conceming the viola-
tion of certain specific clauses of the agreement and, in so doing, exercised her authority

Page 42
PO Drawer 370  Latnam, MNew Yors 12110 {518) 786-1634

Foddveral copeyrizhin b peohibics wonethoezed repeoduction by any means,




ABUSE OF SICK LEAVE
Halligan v HIC Police Department, 567 NYS2d 47

Halligan was charged and found guilty of three charges of
misconduct involwving improper reporting of sick leave, physicians
visits and changes of address. The Cowmmissioner impesed the

Page 432 PUBLIC EMPLOIYMENT BREPORTER
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penalty of suspension without pay for 60 days and a one year

probationary period.

when Halligan challenged the penalty on the grounds that:

(1) the findings were against the weight of the evidence and
(2) the penalty imposed, in any event, was harsher than that
recommended by the hearing officer,

The Appellate Division upheld the Commissgioner's deter—
mination and dismissed the appeal, finding that the determination
of guilt was "clearly established by substantial evidence."

The Court also noted that Halligan was on rdisciplinary-—
probation™ for earlier violations of sick leave regulations and
that it was undisputed that he had failed to file the proper
change of address form even though he informed his precinct of
his new address. In addition, the fact that Halligan failed to
properly report sick leave was uncontroverted. This, said the
Court, iggicatcgﬁfhat there was a Eitﬁﬂiil_Eﬁiié:ggiz?chhil?

liga;“s current violations as d libe;;te and serious. \\

N
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Segrue v City of Schenectady,  Nyz2d _, is another case in whiech
s dismissed public employee challenged his disciplinary terminaticon on
the grounds that it constituted an excessive penalty. Here the Court of

indicated that when ean administrator is considering the

appropriate discipliners= —enalty to be imposed, it is the nature of the
charges  sustained against the worker that is the significant
consideration. The Segrue decision indicates that where & breach
oublic trust is involved, imposing the penalty of termination is
shockingly disproportionate to the proven misconduct.

Appeals

A third case in which the courts upheld the administrziocr's
dacision to terminate the employee is Currier v Clifford, 552 NYS2¢ 473. '
Currier was charged and found guilty of incompetence and misconduct in
his position of heavy equipment operator for the City of Auburn.

The Appellate Division, Fourth Department, ruled that Currier had
been provided with & full hearing under 375 of the Civil Service Lz~ and
that the proof at the hearing was sufficient 1o establish both
incompetency and misconduct. It noted that min view of [Currisr's] grior
work record and history of disciplinary charges, the penalt of

dismissal was appropriate.”

However, Currier had been suspended from his position on Mar:a 24

through the following July 10 when the disciplinary determination was

made. The City advised him that it would compensats him for "all sed
vacation time, personal leave time and [his] suspended time in exc of
60 days...." for the period March 24 through July 10. The Court said
that 30 days was the maximum period of suspension without pay perm! ted
under §75. Auburn was then directed to compensate Cucrier for any s=z

he would have earned in excess of this 30 day period.

DEADLINE FOR FILING EEO-1 REPORTS EXTENDED

If you didn't meet the March 31, 1990 deadline for filing vour
EEO-1 report, you still have some time. EECC extended the deadline for
filing these reports until September 30, 1690 [see 55 FR 74].

EEQO-1 reports require employers to breakdown their workforces Dy
race, ethnicity and gender; Stats and lceal governments file the EEO-4
form while elementary and secondary schools are required to file an
FEO-5. These reports indicate employment by minority group, s=2¥,
occupation and salary range.

EECC POLICY ON "SEX-REFERENT" LANGUAGE IN JOB ADVERTISING

The Equal Employment Opportunity Camnission has issued guidelin

concerning tne use of sex-refcrent language in advertisement
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age and 35% of the cost of dependent
coverage on behalf of retirees. Employers
may elect to pay more. or even the entire
cost of such coverage, for retirees and their
dependents.

There are no similar requirements under
New York State law with respect mandat-
ing minimum employer contributions on
behalf individuals upon retirement by
"non-participating employers" -- public
employers who do not participate in the
State’s plan. Also noted is the fact thata
number of school districts have withdrawn
from the State’s plan in an effort to reduce
health insurance costs.

Although some health insurance bene-
fits might be available to most retirees
under COBRA [the federal Consolidated
Omnibus Budget Reconciliation Act],
COBRA does not mandate any employer
contribution and, indeed. authorizes the
employer to collect a "fee” in connection
with a former employee’s continued par-
ticipation in its group health insurance
plan.

The Executive Order provides that the
Task Force 13 to make recommendations
on "a policy and process for ensuring that
retiree benefits are treated equitably” by
May 1, 1994,

INSUBORDINATION - PENALTY IMPOSED
Marra v Commack UF30, _ Fhot

The penalues that may be imposad
following a teacher being found guilty of
insubordination may very from a repri-

PUBLIC EMPLOYMENT LAW NOTES

mand to termination, depending on the
circumstances. One factor that may affect
the penalty imposed is the repetitive nature
of the offenses charged.

The Marra case illustrates this. Marra, a
long-tenured teacher. was found guilty of
"18 separate allegations of insubordina-
tion, conduct unbecoming a teacher, and

eglect of duty” by a §3020-a disciplinary
hearing panel. The penalty imposed was
termination.

Although each offense standing alone
migh: may not appear to warrant the
ultimate penalty of dismissal. in the Marra
case the Appellate Division decided that
termination, "although severe.” meat the
standards set in Pell v Board of Education,
34 NY=4222 as it "was not so dispropor-
tionate to the offenses. in the light of all
of the circumstances, as to be shocking
to one’s sense of fairness."

NEGOTIATING UNIT PERSONNEL
UNIT WORK DETERMINATIONS

Maiter of Union-Endicolt Mamienance Warksrs Assce., 25 PSR3 3074

The principal of an Union-Endicott
Central School elementary school opened
a school for the purposes of team practice
on two occasions.

Contending that unit custodians "have
exclusivity over the opening and closing of
school buildings,"” the Association filed a
complaint with PERB alleging that the
principal’s actions constituted a transfer of
"unit work” in violation of $§209-a.1(d) of
the Taylor Law and asked PERB to find

PO Dranerd7d Latnam. New York 12110 (5i3. 786-165
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PROBLEMS SINCE PATROLMAN NICHOLS HAS RETURNED TO WORK

11-20-83 Return=sd to work
From 11-20-383 to 12-13-93 Ptl. Nichols iss
traffic tickets. 6 of the tickets are to o
town residents.

uss 8
ut of

12-11-83 Ptl. Nichols chases a ocut of town vehicle down
Rt#37 out of the Village without notifying the Desk
Sergeant. Direct violation of rules and
regulations,.

12-13-93 Ptl. Nichols's wife, Betsy, files a
against Sgt. Ritchie in regards to
she witnessed and Ftl. Nichols
Mrs. Nichols
department policy sections that she
Ritchie violated. Sgt. Ritchie is cle
wrong doing.

12-15-93 Ptl. Nichols is having coffee with Village Trustee
Greg Dame. Mr. Dame admits to Mayor Fesley that
Ptl. Nichols did discuss the complaint tiled
against Sgt. Ritchie and also discussed sstting up
a civilian review board. This was an unauthoriz=d
meeting with a Village Official. The same thing
that he was found guilty on several counts and was
off suspension less than Z5 days.

[mproper entry made in the log book by Ptl,
Nichols.

Ptl. Nichols files his appeal on the charges that
he was found guilty on. His appeal contains
documents and newspaper articles that were not used
in the original hearing. Local news media reports
appeal bringing more discredit to the police
department.

2 conducting inventory of the DARE literature,

/ DARE Leaflets wasre located with the Malone
ons Cluib stamp on them. Several other

mnizations and businesses donated the same &

2 to the DARE Frogram but only the Malone Lions
Club was recoznize on these leaflets. Ptl. Nichols
is an axtive member of the Malone Lions Club and

i intormation that the club sold
children books from Ptl. Nichols




12-29-93

01-772-94

11-27-94

02-07-94

In reviewing the accident repo
seems to have a very slanted e:
and OUT OF TOWN RESIDENTS.

Ptl. Nichols’s 11 year old daughter submits a
Letter to Editor expressing her discontant of not
having her father teach DARE. The lett=ar discused
several members and an unknown member pasts a copy
of the letter in the locker room. On th= copy are
comments stating that this is the lowe thing this
department has ever seen,

to the Editor i=s

am om Michael Fournisr
NlPhDIS and wart ing him back
Fournier has been arrested by
several times in which one arrast !
AK-47 from hlS possession. Fournier was
Ptl. Nichols residence just prior to
the Telegram and has been seen there
since then.

g

;J'l =)
Ui}

wmom

n
Ul
3

Malone Lions Club sends a $500.00 donation fTor the
DARE program. Alcong with the check is =z letter
stating their discontientment owvser not having Ptl.
Nichols teaching DARE and the way the tuation was
handled. Furthsr discredit to the depar-m=nt.

During a DWI! arrest, Ptl. Mulver
breath screening test at the sc=
smzll plastic mouth piece on the ground.
apparently discusses Ftl. Nicheals and h=
to the attention of Pt!l. Mulverhill whil
Ptl. Fountain ws subject in
Ftl. Nichols div X Mulverhill's

3 look good dre
mouth pie : This is done
a New Yo PP State Trooper and a college
Nichols feels that Ptl. Mulverhill's cor
inazppropriate and unprofessional

advise hiszs shitt supervisor.

hill
n

e and

30
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Ptl. LaChance advised Ass't Chief that Ptl. Nichols
attempted to release paperwork on a pending
investigation to an outside agency without
autharization. Ptl. Nichols attempted to re=lease

<+

the information to a vclunteer, Jackie LaPlante, at
Val Haven. LaPlante was an supporter of Ptl.
Nichels and wrote a Letter to the Editor on his
behalf. Pti. LaChance stopped Ptl. Nichols from
releasing information without authorization.

02-23-94 Ptl. Nichols found sitting in the patrol car in
front of Dr. Gorman's Office during tha weekly
abortion protest by Mayor Feeley. Sgt. Ricthie had
to instruct Ptl. Nichols to stand on the sidewalk.
This detail has been going on for 4 years
Officers have been instructed on the requirement
for this detail.

T







12-13-94

12-14-93

12-17-93

12-23-94

12-28-93

ACCIDENT REPORTS FROM 12-33 TO 02-01-94

Accident Elm St. & Morton St.
Out of town at fault 2 tickets

Steak & Seafood Parking Lot

Hit & Run with possibility that driver had no
knowledge of stricking vehicle., Drive is William
Creighton (strong advocate of Nichols) with history
of accidents and tickets. Creighton at fault,
unsafe backing. No tickets issued.

Webster & Francis St.
Minor damage to victims vehicle
Out of Town at fault 1 ticket issued

Yando's Parking Lot
Unsafe backing by In town operator
: no ticket

Pleasant St. & Main 5t.

In town operator slid on roads striking
vehicle.

Report blames road conditions, no fault
operator and NO TICKET

Main & Harrison

Out of town operator slid due to road conditions
striking in tewn wvehicle.

No mention of #66 icy roads and gut of town driver
issued ticket.

Pearl & College

Ilcy road conditions noted on report (#66)

Out of town operator issued ticket for hitting
in town vehicle.

Park & Elm

Very minor damage accident

Qut of town operator ticketed for striking in town
vehicle.

Censtable & Third
Unsafe backing by 17 year old in town driver

No tickets issued




THE 4 MONTHS PRIOR TO ELECTION, PTL. NICHOLS INVESTIGATED 8
ACCIDENTS. MANY INVOLVED IN TOWN AND OUT OF TOWM RESIDENTS.
NONE OF THE REPORTS REFLECT BIAS CONCLUSIONS.

EVIDENCE OF ISSUING TICKETS TC CUT OF TOWN RESIDENTS
ELECTION AND AFTER ELECTION BY PTL. NICHOLS.

From 08-07-92 to Election

32 tickats issued to Malone Residents

11 tickets issued to cut of town residents

gre issued to Malonez Residsnt:

From Election to 02-04-83
13 tickets issued to Malone Residents
26 tickets issued to out of town residents
33% of tickets were issusd to Malone Hesidents

Thats 230% changs in the way Nichols

While working the night shift, Ptl. Nichols pulled over
numerous vehicles.

2-05-394 Three Malane residents were pulled over and the
stop only lasted between 30 seconds and 45 seconds
and no tickets were issued.

On ut of town vehicle was pulled over and a
ti waz issued for uninspected.

i sne Pesidents were pulled over and the
asted under two minutes and no tickets wre

L

town resident was pulled over and was
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N
OFFENSE REPORT Complainant_ RICHARD JOE GOKEY Case No. DI -A- 3/¢0

Addresy Scott Drive . Phone

Offenss Hit & Run Place of OccurrenceSteak/Seafood parking lot
Report received by___ vom at 12/N M Date 12/14 1993 _How reported PhonE

Date and time offenss committed Officar Assignad Nichols

Time of investigation M. Date

Suspects and/or pena.a arresded Wm Creighton Jr 45 Gentle Br Dr
%

DETAILS OF OFFENSE (State fully all other circumstances of this offenss and it: investigation)

Reported that a vehicle had just struck his and drove off w/o reporting

the incident. Complzinant does not think that the above was aware of any

contact.

g Nichols assigned/vnm e

Spoke with Joe and his wife at which time thev direct:
Joe added that an employee of steak and seafood knows who hit the car. Spoke with
manager who stated his bartender Lisa Myers saw Bill Creichto
employee back into Gokey's car. Located Bill and advised him of matter, He was not

aware that he caused the damace. Fresh markinz on his car convinced hi:

— with the witness. Accident report completed and drivers exchanges completed and

__given to both owners. Closed PMN

REPORT MADE BY
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Patrick M. Nichols
146 Webster St.
Malone, NY 12853
483-11186

Brian S. Stewart
Robert Fraser
James Phillips

As ordered by the Chief of Police and the Mayor of Malons I
am submitting this report containing information regarding
allegations of the tampering with a witness. These allegeations
are 1in response to the Civil Service Hearing of September 16 &
17, 1993, Village of Malone vs. Patrick Nichols.

It must be made clear the following remarks are strictly
hearsay coming from me and therefore my source should also be
guestioned in order to further substantiate tha claim. My source
has agreed to offer a statement to a responsibls agent or asency
assigned to investigate the aforementioned allegations.

During the afternoon of October 8, 1993 my
advised me that she had a conversation with an
testified at the Civil Service Hearing on the 16th.

the Officer told hsr he was advised while being prepared for
testimony by Stewart as to what he could and could not say and
what he would and would not say. He was also told he could not
elaborate on details in order to clarify his answers. My wife
further stated that the Officer also told her that he was given
orders to stay away from me (Pat) on or off duty or charges would
alsc be brought against him.

The above information is as accurate as I recall and it is
being submitted in response to a written order received on
October 26, 18S3. Copies, as ordered, are being s=sent to Robert
Fraser (Trustee), Jeames Phillips (Police Chief) and Brian Stewart
(Attorney for Village of Malone).

Patrick M. Nichols
Octqber 27, 1993




November 8, 18393

Chief James E. Phillips
Malone Village Police Dept.
2 Park Place

Malone, NY 12953

Chief:

I am in receipt of your letter of November 3, 1983. As was
stated in Mr. Halley s letter to Brian Stewart of November 1st, T
have strong concerns whether or not this matter will bYbe properly
investigated by the Malone Village Police Dept.

Because I am not willing to jeopardize another Police Officer’s
job, or his friendship, I will not comply with your reguest to
provide a notarized statement to you regarding this matter. I
don"t feel it would be in the best interest of the Officer
involved, given the previous and continuocus mishandling of my

husband’s situation.

As clearly stated in Mr. Halley's and my husband s letters, I
would be willing to make a statement ONLY to a responsible agent
or agency. At this time, I personally do not consider the Malone
Police Dept. & responsible agent or agency.

Sincerely,
£/
4

/ Betzy Nichols

cc; Thomas Halley
Brian Stewart
Robt. Fraser




Dear Mr. Fraser:

On December 13, 1883 at approximately 12:50 pm, while leaving the
Wead Library, I witnessed an accident on the corner of Elm and
Morton Streets. Within seconds of the accident, I drove through
the EFElks Club driveway to report it to the Pclice Departmsent.
When I arrived at the Station, I entered the inside lobby and
waited Tbecause Sgt. Wm. Ritchie was at the desk dispatching &
squad car to the scene. (Someone else hed phoned it in, 1
assume.) While he was dispatching the car, he looked up, and I
was met with a look of thorough disgust. Without taking the time
to inguire as to why I was there, he immediately turned his back
to me when he was finished, crossed the room and continusd to
file paperwork, completely ignoring me.- NEVER ONCE did this man
acknowledge my Ppresence. I waited 1-1/2 minutes, but when it was
obvious he wasn’t going to acknowledge me, I left the Station -
furious.

As soon as I arrived Dback at my coffice, I phoned Chief Phillips
to inform him of the treatment I had Jjust received £from Sgt.
Ritchie. The Chief was polite and courteous, but his only
response was that "there are a lot of bad feelings" (because of
my hushand’s Public Hearing). I explained to the Chief that I
was at the tation as a citizen reporting an accident, not on
personal business, vut that Sgt. Ritchie never gave e the
opportunity to explain that fact. The Chief offered to list m=
=25 a witness to the accident and dismissed my complaint against
Sgt. Ritchie without anvy hesitation.

I found Sgt. Ritchie’s behavior deplorable, unprofessional, and
totzlly unacceptable as a public employee. His prersonal feelings
cbvicusly are cverruling his professionalism, &nd this is not the
tvpe of conduct that should be in a Supervisory capacity.

Based on the events I Thave just described, I wish to file a
personnel complaint based on the Rules and Regulations of the
Malone Police Department violated by Sgt. Ritchie. I realize, all
too well, that Ass’t Chief HMoll is usually the person in charge
of investigating all personnel complaints, but I feel given the
rrior situation with Patrick, anv complaints made to A/C 101l or
the Chief, especially from me, would fall on deaf ears. 1
therefore am formally making them to you, as a member of the
Police Committee of the Malone Village Board.




ection €.2.2 Perform assigned duties in a professional manner.

Section 10.1.89 Incompetency or inefficiency in the performance of

10.1.18 Failure to treat any person civilly and

If this man, (who implicated himself in +the Public Hearing
against my husband, Patrick Nichols), cannot separate his
professional obligations from his persconal fe=lings, then he
snhould be assigned different duties. If he is so consumed with
his '"get even” attitude and is capable of treating me, &a citizen
and  taxpayer, who was at the Station under legitimate
circumstances, with such discourtesy, disrespect and arrogance,
it makes one wonder what kind of treatment my husband has to
endure from him. This man should not be allowed to continue in
his capacity as a Sergeant if he is not capable of doing so with
professionalism, regardless of who he s dealing with. .

I hope this matter will be looked into thoroughly, and proper,
fitting action will be taken against Sgt. Ritchie. I will be
happy to answer any guestions you may have regarding this matter.

Sincerely,
Betzy Nichols

*Just a fooinote. I spoke to Patrick later regarding the above
mention accident. It seems there were injuries sustained that
required the need for the Rescue Squad. After seeing this
accident (having been involved in a similar oremyseli), I knew I
had to react quickly as someone undoubtedly was injured. Sgt.
Ritchie’s personal problems with my husband and me could have
caused a delay in getting this victim the care needed, if T had
been the only one attempting to report this accident.

cc; Thomas Halley




Village of Malone New York

16 E!m Strest
MALONE, NEW YORK 12953

Telephone: (518) 483-4570
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JANUARY 11, 19794

ARL ACTION ON PERSONNEL COMELAINT FROM
T

ZY NICHOLS DATED DECEMEER 20, 1993
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The Viliage Trustees, Village Attorney and I met in
executive session during the course of our regular meeting on January
10, 1994, to discuss your investigation of Betzy Nichol ‘s personrel
complaint against Sgt. William Ritchie.

T
R}

Tter review of Your ireport, and the statema 1
g

therein, the Trustess and I feel that there were no vi
department’s duties and rules of conduct.

ts ¢ ne
Tati v

n on
o ohs ne

As to the point You raise concerning a person outside the
department having access to the duties and rules of conduct, these are
contained in the appendix of ouwr Village Code book and as such would
be considered a public document. 1If in fact they are an internal
document of the department, we should talk about its removal from the
code boock. I shaould point out, however, that there are a number of
code books in general Circulation and removal of the s=ction of the
code regarding duties and rules of conduct gf the Folice Department
would thus be somewhat comzl icated.




POLICE DEPT.

VILLAGE OF MALONE

2 Park Place - Malone, New York 12953 « (518) 483-2424 « FAX (518) 483-2426

‘Gerald K. Moll.

James E. Phillips
Assistant Chief

Chief of Police

DWl Arrest on Feb. 6, 19394

Attached are the statements in regards to thes DWI[ Arrest that
took place on Feb. 1534. The only statem=nt that was not
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Recommendation:

On dizcarding the small plastic mouth piece, at the present
time there is no department policy on discarding the Breath
Test mouth piece. However, the main priority is the safety of
the Officers and equipment. The mouth piece has to be removed
before it is secured back in it's case, For health exposure
reasons, I Cfficer should not place the mouth pliece in his
clothing and should also limit touching the mouth piece with
bare hands. Thus Officers can flick the mouth piece off the
Alco-5enscr Unit and onto the ground. This will allow the
Officer to give full concentiration to taking the subject into
custody, which is a primary concern. After the subject is in
custody, Officers can Put on protective gloves and pick up
the mouth piece. This can 2asily be reviewed by Officer:
with the Supervisors.

toud tone of
, pecially without
roborating Ptl. Nicho
We Judgement call
tone of voice. There is an appare
members involved and their duties
the matter escalates.

Unfortunately this incident has brought several
First E I'm . with
Nichaol t the g what his ities are.
Nichols i X pe sor but i T3 ha is
himself in ion to evaluate the conduct of other
officers in me& rank while they are performing their
duty. [f in his i gls that an Officers conduct, no
matter how minar, i i opriate or unprofessional he takes
immediate zction hi 1" this case, his immediate action
diverted the attention £ arresting Officer. This type of
conduct is very much a ern for the safety of the

taking the
in his state
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Ptl. Nichols has ksan suh m disciplinary
charges from the de men 23 and gulations. He is
well aware that i : t a i conducted himsel T
in an inappropria ! i is to
notify his superic . way a i ns i can look
into the matter, nift ! v i during this
incident and Ptl. i S . X 2 to bring it

my attention but

The other concern
took in this matter.

suggested that the on

Ptl., Mulverhill

certain members.

conversation hs

the matter. In Sgt. Fountai s sta makes

to Ftl. Nichols stating that he was mistreated by Pt]
Mulverhill]. Being a first line Supervisor, Sgt. Fountain may
have felt that it was in the best interest of the department
to negotiate the situation and settle it at that time. This
could be viewed as a good police supervision practice if the
incident was minor and happened solely on his shift. Th
incident took place mostly during my shift and he should have
advised Ptl. Nichols to bring it to my attention. [ have
advis=sd the proper procedure in 2 case |ike this and ['m

confident that there will not he a recccurrence.
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4 Moll,

‘ As requested 1In your memo the following details surround two Incidents that took
place during the night shift on 2-§6-9%, My notes on the matters are at my residence
therefore I will submit the details the best I can recall.

While at the scene of a D.W.I. arrest on Pearl St. during the shift Officer D.
Fountain was having the defendant conduct filed sobriety tests. Present were Officer
Mulverhill, Trooper Bill Bronner, intern Troy and myself. Officer Mulverhill conducted
the alco-sensor test on the subject. After noting her results Officer Mulverhill
discarded the plastic tube at our feet. As he turned to walk away the following
conversation took place:

Nichols: Officer Mulverhill

Mulverhill: What

Nichols: ( while Pointing to the tube )} That doesn't look too good
Mulverhill: I know I threw it there

Nichols: Well you could pick it up

Mulverhill: I'm not picking anything up 1f you want to pick it then go ahead
Nichols: O.K. I will

I then bent over picked it up and then brought it to my patrol and put it in the

car. That was the end of conversations at the §Eene as the defendant was removed to the

station. My concernas to that incident was not that Mulverhill had discarded trash on

the ground in the presence of the others but that when I suggested tactfully that it

didn't look good. He raised his voice and told me if I wanted it picked up to do 1t myself.

At no time did T raise my volce loud enough for the defendant to hear nor did I order

Mulverhill to pick it up. I only suggested {it. I felt his actions were not only

inappropriate but unprofessional as well. I had made the determination while oa patrol
‘that at some point I would let Mulverhill know tha® 1z had bsthered me the way he conducted

aimself. I was not golng to carry it anyfurther.
While at the station at the end of my shift I was standing over the log book when

JMulverhill came over to my shoulder and stated ‘he had told the intern that he ( Mulverhill
probably shouldn't of done what he had done at the scene. I told Mulverhill " the only

thing I didn't dppreciate was that he spoke to me the way he did in front of everyone ".
Mulverhill then stepped backed and in a loud voice stated " I'l1l say what I.want, Your not

my boss a2d 1f you have a problem with me then go see the Chief". I then sald "Scott you

just brought it up to me". Continuing in a loud voice Mulverhill stated things such as

I'll be damned if I'm going to put that in my pocket and If you want to make something of

it then see the Chief. I turnad back to the log book and ignored him. From that point on

I did not say another word. Mulverhill continued in a loud voice. Sgt. Fountain had walked
into the room and had to say just forget it twice before Mulverhill stopped. Again I felt

that his actions were inappropriate and unprofessional therefore I began to adress my complaic
to A.C. Moll on paper in the processing room. Due to the other members 1n and around the
processing room and comments referred to this matter I felt I would finish my complaint

Lo you on my computer at home. Ha een present at the station I would have brought it to

your immediate attention.
After changing clothes I requested to speak with Sgt. Fountain before I left. In

the Sgt.'s room I advised Sgt. Fountain that I was submitting a formal complaint to A.C. Moll.

The actual conversation with Fountain about this matter was not long at all. We had changed

the Topic of discussion and ended up in the communications room for awhile. During my

conversation with Fountain he suggested to me that the only result to filing a charge

would be that more problems would develop between certain members. He also added that

he would let Mulverhill know how I felt. Taking into #be consideration what Fountain had

told me and the recent problems within the department I decided not to submit a complaint.
QI would like to add that this statement is oot a complaint about Mulverhill but it is

only the details as I recall them about two incidents that you A.C:Moll have requested I

put into a statement. End Statement.







Date: 02/07/984
To: A/C Moll

From: Ptl. Dean J. Focuntain
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POLICE DEPT.

VILLAGE OF MALONE

2 Park Place + Malone, New York 12953 « (518) 483-2424 - FAX (518) 483-2426

James E. Phillips Vernan N. Marlow Jr,
Assistant Chief

Chisf of Paiica

Voluntary Statement

February 8th 1994

Malone Police Dept.
2 Park Place
Malcne, New York

On February 7th 1994 I was working the morning shift from 0400hrs. to 12/N.

At around or shortly after 4:00am T walked into the communication room and

gat down at the front desk. Ptlm. Mulverhill and Ptlm. Nichols were having

a discussion of something I was unaware of. After asking three times I finally

got an answer from Ptlm. Mulverhill. He stated that he had threw a mouth plece

onto the ground in front of the intern and an arestee. Ptlm. Mulverhill then

stated that Ptlm. Nichols had told him to pick the mouth piece up off of tha ground.
Ptlm. Mulverhill then told Ptlm. Nichols if he had a problem with it to speak

with the Chief and that he wasn't his boss. I was then asked by Ptlm. Mulvernill
what I did with the mouth piece after I used it and I told him that I thnrew it

away at the scene. I then told the both of them that enough is enough and dida't
want to hear anymore arguing between them. Within a few minutes later Ptlm. Nichols
was sitting at the typewriter in the processing room starting on a statement
directed to Assist. Chief Moll. One sentence was typed out and then the statement was

pulled from the typewriter and shreded.
I was approached a short time later by Ptlm. Nichols asking to speak with me.

e

Ptlm. Nichols stated that he was misSs treated by Ptlm. Mulverhill when he approached
him in the communication room. I told him that Ptlm. Mulverhill was giving him

his opionion and in return Ptlm. Nichols was giving him his. At mno time did I

see any violation between them during the discussion. I stated to Ptlm. Nichols

that what ever happened at the arrest scemne I was unaware of. I then told him if

he felt that he had a violation against Ptlm. Mulverhill then if he wished he

should place that statement with the Assist. Chief. Again I told him what I

observed infront of me in the communication room I didn't feel that neither were

out of line. I then told Ptlm. Nichols that I would express my thoughts to Ptlm.
Mulverhill on what occurred in the communication room.

.

//////éé’//({;ﬂw

Sgt. Christopher Fountain
Malone Police Department




Bronner

s't Chief Mol
Trooper Bonner

How long have you be=n a N.Y. State Trooper?
Four years

Were you working on 02-07-947
Yes— Midnight shift

Did there coms 2 time where Yyou ware at a DW! Arrest
that the Malocne Village Police wsre involved in?
Yes

Where did this take placea?
Pearl St.

How did you know about the arrest?
Ride by & Noticed patrol car

What was taking place when yau arrived? _
Ptl. Mulverhill was giving alleged defendant an Alco—
Sensor Test (breath test)

What Officers werse actually involved in the arrest

procedure?
(Question answered earlier)

Was an Alco Sensor breath screening test conducted?
(Question answered earlier)

Did you witness the test?
(Question answered earlier)

LDid you notics anything out of the ordinary after the
breath test was completed?
Ng

After the Breath Test, did Pti. Nichols approach Ptl.
Mulverhil |l ?
Yes

Frzt o did PRli. Nizhols do oe Fay to Ptl., Mulverhill?

"Officer Mulverhill"™ and Ptl. Nichols was pointing to
the ground.

Mulvernill doing when Pt]. Nichols did

T/B-- Talking to deafandant

;




Pid Ptl. Nichols actions or words in any way divert the
attention of Pt]. Mulverhil] during the arrest
procedure?

Nichols was trying to get Pt]. Mulverhill's attention,
he did get his attention because he called his name

twice

How many DWI arrests have you besn involved in?
100

Did most of thenm involve using Alco-sensor Breath

test?
Yes

plastic mouth

During any of these
hor off the

t
pisce discarded by th
side of the roadway?

Yes, it has been

est
row

small
dit':

g

Does the New York State Police have any type aof policy
on discarding the breath test mouth piece?
No, they don't

[f this type of action took place would you lock at
this as being inappropriate or unprofessional behavior?

No, I would not

In your police training on arrest Procedures, would
discarding the mouth piece on the ground be
inappropriate enough to immediately bring it
attention of the officer involved with the po

of diverting his attention from the arrest?

No, I don't believe it would be




STATE OF NEW YORK
lISUpREME COURT COUNTY OF FRANKLIN
‘PATRICK NICHOLS,

! Index #93-755

CC #16-1-93-0275.P
our File #P-1545

Petitioner,
F
‘ -against-

VILLAGE OF MALONE,

X % ¥ % F N ¥ R R

Respondent.

HON. JAN H. PLUMADORE
| SUPREME COURT JUSTICE

DECISION ‘1

Petitioner filed the instant petition challenging the

results of a Civil Service Law §75 disciplinary hearing. The
| Hearing Officer found he had violated a variety of pollce
departmental rules with respect to his reporting, investigation and

discussion of an incident involving the treatment of a prisoner and

I‘challenges:
| - thée Hearing Officer’s impartiality;
-- the failure of Respondent and the Hearing
Officer to provide him with the results of the

Malone Police Chief’s investigation regarding

|
|
[Petltloner s termination as a DARE instructor. PetltlonerJ

the prisoner incident via civil Rights Law §50-a;
the prevention of his inquiry into alleged
"other cover-ups" in and by the Malone Police
Department;

the Hearing Officer’s application of Civil
Service Law §75-b’s "whistleblower" provisions
to these charges and the facts underlying them;
Petitioner’s own personnel file was used against
him without notice or an opportunity to be heard

as to its contents.




Nichols v. Village of Malone -- Page 2

‘ There has been no showing of partiality by the Hearing
Officer sufficient to overturn the results of the hearing. The
||fact that two years earlier the Hearing Officer praised members of
the Malone Police Department generally for their response to an
alarm at his business and inappropriately offered them free
accommodations does not mean he had an interest or conflict
sufficient to preclude him from presiding. There has been no
?;showing of the extent of his friendship with the Police Chief nor
ihow,'in a community the size of Malone (village population 6,777),
that alone would require disgqualification under the  Code of
[ Judicial Conduct (see, e.g., Grant v. Senkowski, 146 AD2d 948).
| Indeed, the Hearing Officer arguably could still have heard the
|| case even if Petitioner had pending a separate legal proceeding
|| directly against him (H.O.) (People v. Muka, 72 AD2d 649; Judiciary
:Law §14, Washington County Cease, Inc. V. Persico, 120 Misc.2d 207;
King v. United States, 434 F.Supp. 1141, 576 F.2d 432, cert. denied
439 U.S. 850).
The Petitioner has also not persuasively argued that he
r'was entitled to the results of Chief Phillips’ investigation into
the prisoner mistreatment allegations as a matter of law. If he
had made application to a court pursuant to Civil Rights Law §50-a
|| subdivisions 1.-3. he may well have been granted access to the
| material sought (Becker v. City of New York, 162 AD2d 488), but he
did ﬁot. The instant result may seem to be inequitable given that
the Village Attorney could have obtained and/or released the
computer memeo and notes in question under the authority of §50-a
subdivision 4. and that the results thereof (exoneration of the
| Assistant Chief) had already been made public, but that is the
lstate of the law in this area.
The alleged "other cover-ups" were irrelevant to the

proceedings challenged here.

] The Hearing Officer considered Petitioner’s
f

| "whistleblower" (Civil Service Law §75-b) arguments and proof,




Nichols V. Village of Malone -- Page 3

except as he excluded it supra, and made findings with respect
thereto. The challenge to these findings, and to those not
directly related to the nwhistleblower" defense, raise questions
regarding whether they were supported by substantial evidence.
Since, as set forth supra, there are no dispositive objections in
point of law akin to affirmative defenses raised herein (CPLR 3211
(a) 7, Hop-Wah v. Coughlin, 118 AD2d 275, rev’d on the other grounds
69 NY2d 791), this matter will be transferred to the Appellate
Division Third Department pursuant to CPLR 7804 (9g) -
Finally, Petitioner’s own personnel file was offered and
received into evidence without objection. He cannot be heard to
|| challenge its admission now.
Mr. Halley to submit order on notice. Counsél are hereby
\notified that the Appellate Division will not hear this matter |
based solely on any physical transfer of the papers before this
ourt (see 22 NYCRR §800.4 and attachment hereto).

ENTER:

DATED: March /“/ , 1994
| Chambers, Saranac Lake, New York

HON. JAN H. PLUMADORE
SUPREME COURT JUSTICE
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF FRANKLIN '

Index bfo. ; ;«>
Pateier ————
P -

atrick Nichols,

Petitioner, NOTICE OF PETITION

—against-
Village of Malone,

Respondent.

PLEASE TAKE NOTICE that upon the annexed petition of
Patrick Nichols, verified December Jﬁﬁ, 1993, the annexed
affidavit of THOMAS P. HALLEY, sworn to on the 16th day of
December 1993, and the exhibitg attached herein, an
application will be made to this court, at a term thereof, to
be held at the Court House at Malone, New York, on the 20th
day of January, 1994 at 9:30 o’clock in the forenoon of that
day, or as soon thereafter as counsei can be heard, for a
judgment reversing and annulling, the determination of the
Village Board of the Village of Malone, made the 20th of
October, 1993, pursuant to the provisions of Section 75 and
Section 76 of the civil Service Law of the State of New York,
and granting such other and further relief as the court may
deem just and proper.

PLEASE TAKE FURTHER notice that a verified answer and
supporting affidavits, if any, must be served at least five

days before the aforesaid date of hearing.




DATED: Poughkeepsie, NY
December 9, 1993

THOMAS P. HALLEY
Attorney for Petitioner
297 Mill Street
Poughkeepsie, NY 12601
(914) 452-9120

TO: Village Board
Village of Malone
Malone, New York




SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF FRANKLIN ]
M _ Index No. 62; :ZSZEf_
Patrick Nichols, ' -

Petitioner, PETITION
—against-
Village of Malone,

Respondent.

Petitioner, Patrick Nichols, respectfully alleges as
follows:

1. Petitioner resides at 146 Webster Street, Malone,
County of Franklin, State of New York.

2. At all times hereinafter mentioned, Petitioner was
such a resident of Malone, in the County of Franklin, New
York, and was also in the employ of the Police Department of
the Vlllage of Malone, New York.

3. Petitioner was appointed to the Village of Malone.
Police Department on June 17, 1988.

4. Prior to April of 1993, the Petitioner had never
been the subject of any dlSClpllnary proceeding, as provided
in Section 75 of the Civil Service Law of the State of New
York.

5. On or about April 2, 1993, the Petitioner was
present when a person 1dent1f1ed as Scott Mattimore,
having been arrested by the Village of Malone Police
Department, was brought to the jail holding cell of the
Village Police.

6. The following three paragraphs are based upon
testimony of Mattimore given at the Civil Service Hearing.

7. During Mattimore’s incarceration, he was confined to
a small room. After being in the room for a short time, he
felt it necessary to go to the bathroom. Mattimore asked the
officers several times to allow him to go the bathroom. He
was not permltted to do so. After sometlme, he told the
officers in attendance that he was going to urinate in the
room if they did not let him go outside the cell. Mattimore
then noticed something being put over a small window on the
door so that he could no longer look out into the hall. At
that point, Mattimore decided to urinate on the floor as he
believed he was not going to be released.




8. While Mattimore urinated, he noticed a liquid coming
into the room underneath the door. He began to lose his ‘
breathe because of strong odor of.what smelled like bleach.
He immediately requested that the door be opened as he could
not breath. He heard someone say that he should have thought
of that before. He continued to ask for someone to open the
door claiming that if he did not get some air, he would have
to break a window. He testified that he was starting to get
nauseous, and his eyes were burning. He started hitting on
the door because it was getting hard to breathe. He then hit
the window and broke the window to get some air, and
approximately one minute later the door was opened. He was
then handcuffed and shackled to a bench.

9. The only person that Mattimore can remember as
being in charge of the incident was Officer Moll, who was
subsequently identified as the Assistant Chief of the village
of Malone Police Department.

10. Thereafter, Officer Nichols began a investigation
of what came to be know as the‘"Mattimore incident"™ or the
"hleach incident®.

11. The Petitioner . made it clear to fellow officers
that he was going to file a personnel complaint against the
Assistant Chief and was going to report the incident to the
Chief of Police. (Transcript page 290).

12. Officer Chris Fountain testified that he, Fountain
went to the Chief and the Assistant Chief and made them aware
of the possibility that Nichols was going to file a complaint
against the Assistant Chief. (Transcript page 296).

13. Shortly thereafter, the Chief of Police filed a
formal reprimand against Officer Nichols. Upon receiving
the reprimand, Officer Nichols stated to the Chief of Police
that he was near completion of the report that he been
worklng on for quite some time and was going to have it ready
in a few days. The Chief advised him to take a couple of
hours and complete the report and give it to him forthwith.
(Transcript, page 214). The report accused Assistant Chief
Moll of complicity in the bleaching incident.

14. Shortly thereafter, Officer Nichols was shown a
printout on a computer terminal that was typed by the Chief
of Police regarding the Moll incident.

15. A copy of this printout was attempted to be offered
as evidence, but was not permitted by the Hearing Officer.
Nonetheless, said document, marked Respondent’s Exhibit A is
annexed hereto made a part hereof and designated Exhibit A
herein.




16. After seeing this computer printout, the
Petitioner was advised by fellow Officer Clyde LaChance that
it appears you [Nichols] "“were correct about that cover-up®.
The Petitioner then began to discuss the incident with. the
District Attorney‘’s Office, and with the FBI. '

17. Petitioner sought guidance from the District
Attorney’s office. Upon review of the matter with the
District Attorney by way of a memo which had specific names
deleted, the District Attorney_indicated‘ig,the facts shown
were proved to be true, he, the District Attorney believed
that a crime had been committed.

18. The District Attorney advised Petitioner that if
further evidence developed regarding a cover-up, then, iw
such case, the Petitioner should return, at which time an
investigation into the both the bleach incident and the
cover-up would occur. (Transcript pages 226-227)

'19. While no follow-up comments were made by the FBI,
Mattimore himself testified at the hearing that he had
recently been questioned (in September of 1993) by the FBI
regarding the incident.

20. 1In early August of 1993, on two occasions, the
petitioner discussed the matter with the Mayor of the Village
of Malone.

21. The Mayor at no time discouraged or dissuaded
Officer Nichols from discussing the matter with him.

22. Shortly after his discussions with the Mayor, and
after advising the Mayor, that he, Nichols, had reported the
matter to the District Attorney’s Office, disciplinary
charges were filed.

23. A copy of the disciplinary charges is annexed
hereto made a part hereof and designated Exhibit B.

24. A hearing was held pursuant to Section 75 of the
Civil Service Law on September 16 and 17, 1993.

25. After the charges were preferred against Petitioner
but before the hearing was held, the Village Board made a
determination, on or about August 23, 1993, that Assistant
Chief Gerald Moll was not guilty of any wrong doing in the
bleach incident.

26. A copy of a newspaper article from the Malone
Telegram dated August 24, 1993, reporting said findings by
the Village Board is annexed hereto made a part hereof and
designated Exhibit C. This article, along with other
articles, is submitted pursuant to CPLR 4532.




27. As can be said from Exhibit C, a report was received
from the Chief of Police clearing the Assistant Chief. The
Mayor of the Village is quoted as saying: ¥ The Board
reviewed the investigation and is in full agreement with its
finding." Assistant Chief Moll was apparently brought into
the Executive Session to discuss the report prior to its
release to the public.

28. It is clear that the Village Board following the
charges against Nichols stemming from the bleach incident,
made an independent finding, based upon a report submitted by
the Chief of Police, that Assistant Chief Moll had not
committed any wrong doing in said incident.

29. Petitioner respectfully submits that such a
finding, after the charges were presented to Nichols, and
before the disciplinary hearing, effectively settled the
Nichols’ case against Nichols, and in favor of Moll prior to
the convening of the hearing.-

30. It is respectfully submitted that it is logically
and factually impossible to clear Moll of any wrong doing and
thereafter find Nichols not guilty of any wrong doing. 1In
simple terms, if Moll is found innocent, Nichols must be
found guilty and vice versa.

31. As the testimony at the disciplinary hearing
indicated, Officer Nichols was never guestioned with regard
to the Police Chief’s investigation of the Moll incident, nor
was he ever questioned by the Village Board prior to the
Village Board clearing Assistant Chief Moll.

32. Petitioner further testified that he had reviewed
statements from two other officers regarding the bleach
incident, and that said reports corroborated his own.
(Transcript pages 220-222).

33. As Hearing Officer in this Section 75 Civil Service
Proceeding, the Village Board appecinted J. Brian McKee.

34. The Mayor of the Village publicly stated that there
was no provision allowing Officer Nichols to object to the
hearing officer chosen by the Board. A copy of said
statement as reported in the Plattsburgh Press of August 18,
1993 is annexed hereto made a part hereof designated
Exhibit D.

35. Brian McKee is a former Village of Malone Police_ __
Officer, and is the owner of the Gateway Motel in Malone.

36. On March. 14, 1991, Hearing Officer McKee wrote a
letter to the former Chief of Police of the Malone Police
Department, a copy of which is annexed hereto made a part
hereof, designated Exhibit E.




37. 1In said letter, Hearing Officer McKee stated as
follows: "Please remember that courtesy accommodations are
always available here to any member of the Police Department
or those outside the Department to whom you would like. to
extend free lodging. It’s our way of saying thanks to your
Department for the outstanding service provided every day of
the week. Remember, the coffee pot is always on and you and
all your people are always welcome."

38. The foregoing clearly demonstrates that Hearing
Officer McKee was hardly an unbiased or impartial Hearing
Officer. He was a person who was very much familiar with the
workings of the Village Police Department, and who had gone
so far as to offer free accommodations at his motel to
members of the Police Department and their guests.

39. It is respectfully submitted that the making of
such an offer for free accommodations, to Police Officers and
their guests, by McKee was, in and of itself, a violation of
Section 805-A of the General Municipal Law of the State New
York, which is designated "Code of Ethics".

40. Said Section provides that no municipal Officer or
employee shall directly or indirectly accept or receive any
gift having a value of $75 or more, whether in the form of
money, service, loan, travel, entertainment, hospitality,
thing or promise or in any other form, under circumstances in
which it could be reasonably inferred that the gift was
intended to influence him or expected to influence him, or
was intended as a reward for any official action on his part.
Thus, any municipal Officer who accepted the free
accommodations offered by Hearing Officer McKee, was subject
to the penalties contained to the General Municipal Law,
which included suspension or removal from office or
enployment.

41. The Petitioner was therefore faced with a situation
in which his fate was being determined by a Hearing Officer
who was a friend of the Police Department,  and by a Hearing
Officer who had, himself, shown a complete and utter
disregard for the Code of Ethics for municipal employees
contained in the General Law of the State of New York.

42. Had the Petitioner ever accepted the offer for free
accommodations made by the Hearing Officer, the Petitioner
could have been fire for such conduct. Nonetheless, the
Village still seeks to ask this Court to believe that Brain
McKee was an impartial Hearing Officer who was qualified to
judge whether the Petitioner followed rules and regulations,
and engaged in unethical behavior.

43. Any doubt about Hearing Officer McKee’s bias,
interest, and prejudice, is resolved by a statement made by
McKee following the release of his recommendation to




terminate the Petitioner. McKee is quoted in the Tuesday,
October 19, 1993 edition of the Telegram that "he didn’t
think his being an honorary member of the Police Department
and a friend of [Chief Philips] affected his Jjudgment. "

44. This Hearing Officer was called upon to decide
whether the Petitioner was guilty of the charges investigated
by the Hearing Officer’s friend, the Chief of Police, which
charges generally allege that the Petitioner brought
discredit upon the Chief’s Department.

45. Throughout the course of the hearing, the Petitioner
raised the defense provided by Section 75-b of the Civil
Service Law, also known as the "Whistle Blower Law."

46. Said Section provides that a public employer should
not dismiss or take other disciplinary action against the
public employee because the employee discloses to a
"governmental body" matters which the employee "reasonably
believes to be true® and "reasonably believes"™ constitutes
improper governmental action.

PR

47. Here, Petitioner observed a number of things
relating to the Mattimore/bleach incident, and attempted to
report the same to the Chief of Police. When he reasonably
believed that there was a cover-up taking place because of
the Chief’s inaction from April to July of 1993, he spoke to
the District Attorney of the County, .the FBI, and the Mayor.

48. As testimony indicated during the course of the
hearing, the bleach incident was common knowledge throughout
the Police Department in April of 1993. Indeed, the Chief of
Police was advised before he, the Chief, issued the reprimand
to the Petitioner, that the Petitioner was investigating the
incident.

49. The Petitioner attempted to prove as part of his
direct case that his reasonable belief was based upon the.——-
prior report of a cover-up in the Police Department. To that
extent, the Petitioner called as a witness Robert Hanna.

50. Mr. Hanna was specifically asked, at page 156 of
the transcript, whether he had a conversation with the
Petitioner during the past several months regarding what he,
Hanna believed to be a cover-up in the Police Department.
Hanna replied that he did have such a conversation. When
asked to relate the details of the conversation, the Village
Attorney objected.

51. Petitioner’s attorney referred to Section 75b of
the Civil Service Law, and stated that the Petitioner was
required to demonstrate that he reasonably believed that
there was a cover-up going on. Petitioner’s attorney further
stated: "and one of the reason he might believe there is a




cover—up is because he was aware of prior cover-ups involving
similar people." The Hearing Officer stated: %I can’t accept
the prior cover-ups, its not directly related." Ppetitioner’s
attorney noted the objection and the witness was excused.

52. It is respectfully submitted that the failure to
permit the Petitioner to establish this defense is, by
itself, a violation of-his-statutory rights under Section-75-
b of the Civil Service Law. : -

53. Petitioner directly testified, on page 210-211 of
the transcript, that he believed there might be a cover-up of
the Mattimore incident because of allegations made by a
resident of Malone that involved him and an Officer in the
Village Police Department, and that said residents
allegations were that the matter had been covered up althcough
the resident had witnesses and proof that certain things
happened but were falsely reported to the Village Board.

' 54. Nonetheless, without the direct testimony of the
actual witness, Robert Hanna, the Petitioner was prevented
from proving his. defense. o

55. During the course of the hearing, Petitioner’s
attorney also attempted to submit into evidence the ,
determination of the Village Board clearing Assistant Chief
Moll. Petitioner’s attorney sought to fully cross examine
Police Chief Philips regarding the Chief’s whitewashing of
the Moll incident as contained in his investigation and
findings.

56. Every attempt by the Petitioner’s attorney to cross
examine the Chief on this point was objected to by the
Village, and said objection was sustained by the Hearing
Officer.

57. This was objected to by the Village Attorney on the
grounds that it was prohibited by Section 50A of the Civil
Rights Law. The objection was sustained by the Hearing
Officer (Transcript pages 42-44).

58. For example, Petitioner’s attorney attempted to
submit into evidence Respondent’s Exhibit A which was Philips
own computer memo which has been previously annexed hereto.

59. As can be seen at pages 44-47 of the Transcript,
Petitioner’s attorney attempted to question the Chief with
regard to his report to the Village Board in which he stated
he had fully investigated Moll and Mattimore and found no
wrong doing by Moll.

60. The Village Attorney objected on the grounds that
the documents related to a personnel matter and were
prohibited from disclosure by Section 50-A of the Civil




Rights Law. The Hearing Officer stated he would "uphold any
objection to the specifics of that investigation®.

61. The investigation on the part of the Chief of
Police to the Village Board was previously disclosed to the
newspaper as indicated in Exhibit C.

62. The computer memo and the contents of the
investigation and findings are not the contents of a
"personnel file" of a Police Officer as protected by Section
50-A of the Civil Service Law. Indeed, as Petitioner’s
counsel stated during the course of the hearing, any
objection to confidentiality should have been waived when the
matter was released to the public. (Transcript, page 450).

63. Petitioner’s attorney continued to attempt to
elicit on cross examination what was the substance of the
Chief’s investigation into the Moll incident. Continuing
objections were made by the Village, which were sustained by
the Hearing Officer. (Transcript page 46-47).

64. Petitioner’s attorney attempted to question the
Chief of Police as to whether his investigation, and clearing
of Assistant Chief Moll, failed to include conversations with
Mattimore and the Petitioner. When Petitioner’s attorney
questioned the Chief as to whether his mind was already made
up prior to conducting the investigation, the question was
objected to and sustained by the Hearing Officer.
(Transcript, page 51).

65. Petitioner’s attorney further attempted to cross
examine Chief Philips with regard to the actions or inactions
of any Police personnel involved in the Mattimore incident.
After strenuous objection and discussion, the Hearing Officer
ruled "I will not allow any testimony relative to the actions
or a lack of action of any of the personnel involved in that
incident.® Petitioner’s counsel noted his objection for the
record. (Transcript, page 65-66).

66. Finally, Petitioner’s counsel again attempted to
demonstrate that Chief’s reassurances to the Petitioner that
he was conducting a thorough investigation were erroneous and
untrue. Petitioner’s counsel specifically asked, in response
to the Chief’s statement that he assured Nichols on the 21st
of July that he was conducting a thorough investigation,
about the Chief’s note of July 14 in which he felt there was
no basis to the charges. The Village attorney objected to
any discussion of the Chief’s own notes, and the objection
was sustained. (Transcript, page 78).

67. As a result of the foregoing , Petitioner was not
permitted a full and thorough cross examination of his
primarily accuser.
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68. Pursuant to the foregoing, the provisions of the
Whistle Blower Law were not permitted to be established.

69. The Petitioner was not allowed to establish his
defense.

70. Despite the objections on the part of the Village
Attorney that anything even remotely relating to another
officer could not be discussed at the hearing because of
Civil Rights Law Section 50-A, the need for such K
confidentiality disappeared during the Petitioner’s cross—
examination. As is set forth in detail on pages 267-270,
273-274, 281-283, and 313-314, the contents of the
Petitioner’s personnel file were fully discussed in the
hearing.

71. The consideration of the Plaintiff’s prior
personnel history, and a prior disciplinary incident, without
permitting the Petitioner to be heard by the Village Board,
is in violation of the provisions of the Civil Service Law.

72. As part of the continuing prejudice on the part of
the Hearing Officer, he issued his findings and
recommendations without reviewing the brief and arguments of
the Petitioner’s attorney. The Hearings Officer’s report was
released to the press before it was given to the Petitioner
or his attorney. Petitioner and his attorney did not receive
notice of the recommendations of Brian McKee until after it
was released to the press. The details of the same are set
forth in the accompanying affidavit of Petitioner’s attorney.

73. The recommendation of the Hearing Officer was that
the Petitioner "be demoted in grade and title and reassigned
to duties within the government of the Village of Malone and
outside the Malone Village Police Department. If this is not
possible due to an inability to place Police Officer Nichols
elsewhere in the Village Government, then I recommend that he
be discharged from employment by the Village of Malone."

74. Such a statement clearly disregards the
requirements of the Civil Service Law of the State of New
York. It seeks to put a Police Officer outside the Police
Department, in some unknown function, subject to the
"inability™ of the Village Government to do so. In essence,
the Hearing Officer recommended that the Petitioner be
discharged from his employment by the Village.

75. Upon receiving the recommendation of the Hearing
Officer, the Village Board met on October 20, 1993 and made a
determination, a copy which is annexed hereto made a part
hereof designated Exhibit F.
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76. Said determination was that the Petitioner be
reprimanded, fined $100, and suspended without pay for a
period of 60 days.

77. It is respectfully submitted that in light of all
the facts and circumstances of this case as set forth above,
this punishment is shocking to one’s sense of fairness, is an
abuse of discretion, is against the weight of the evidence,
and is with out merit or justification or authority of law.

78. The Petitioner has no adequate remedy at law.

79. The Petitioner now seeks relief from this Court
under and in accordance with the provision of Article 78 of
the CPLR.

80. No previous application has been made to any Court
or Judge for the relief set forth herein.

* WHEREFORE, Petitioner respectfully requests a judgment
pursuant to Article 78 of the CPLR vacating and annulling as
arbitrary, capricious, unlawful, unreasonable, and without
substantial basis in fact or in law, the action of the
Respondent which placed the Petitioner on a sixty day
suspension, fined him $100 and gave him a reprimand, and
further requests judgment reinstating the Petitioner to the
position which he previously enjoyed, with all back pay,
benefits and the like, and granting such other and further
relief as the Court may deem just and proper.

DATED: Poughkeepsie, NY
December 9, 1993

PATRICK NICHOLS




PERSONNEL COMPLAINT

JULY 13, 1993

RECEIVED A STATEMENT FROM DFFICER PATRICK NICHDLS STATING
THAT ASST. CHIEF GERALD MOLL HAD VIOLATED SEVERAL RULES AND
REGULATIONS OF THE MALONE POLICE DEPARTMENT. DURING THE NIGHT
OF AFRIL 2ND 1583. (COPY OF STATEMENT ATTACHED) .

THIS COMPLAINT WAS FILED JUST AFTER PTLM NICHOLS WAS GIVEN A
LETTER OF REPRIMAND. FOR VIDLATION OF THE DEPARTMENT RULES
AND REGULATIDNS. IN LOOKING OVER HIS COMPLAINT ! FIND THAT
ALL OF THE INFORMATION THAT HE STATES IN THE LETTER IS
HEARSAY AND HE 1S NOT THE PERSON THAT SHOULD OF FILED THE
COMPLAINT.

IN TALKING WITH THE OFFICERS, THAT WERE PRESENT DURING THE
INCIDENT IN QUESTION 1 FIND NO BASIS FOR THE COMPLAINT TO BE
CARRIED ANY FURTHER -THAN THIS. THE PERSON THAT WAS ARRESTED
PLEAD GUILTY TO THE CHARGES THAT WERE BROUGHT AGAINST HIM.

IT HAS ALWAYS BEEN THE: POLICY OF THIS DEPARTMENT THAT IF A
PERSON DDES DAMAGE TO VILLAGE PROPERTY THAT PERSON BE CHARGED
WITH CRIMINAL MISCHIEF AND WHEN ASST CHIEF MOLL ORDERED THE
ARRESTING OFFICER TO FILE PAPER WORK IN REGARDS TO THIS HE
WAS JUST ACTING IN HIS CAPACITY OF A SUPERVISOR.

THERE 15 ALSO THE QUESTION THAT AT THE TIME THIS INCIDENT
TOOK PLACE THERE WERE NO DEPARTMENT RULES OF CONDUCT THAT
WERE IN EFFECT FOR THE POLICE DEPARTMENT.

I FIND THAT OFFICER MOLL ACTED PROPERLY DURING THE ARREST AND
FIND THAT THERE IS5 NO BASIS FOR ANY TYPE OF DISCIPLINARY '
HEARING IN REGARDS TO THIS MATTER.

THE BIG QUESTION 1S ABOUT THE BLEACH THAT ASST CHIEF MOLL
SFILLED DN THE FLODR IN FRONT DOF THE HOLDING ROOM CELL TO
NEUTRALIZE THE URINE THAT THE DEFENDANT HAD PUT ON THE FLOOR
WHEN HE URINATED IN THE HOLPING RDOM CELL AND WHICH WAS MOPED
UP A SHORT TIME AFTER ASST CHIEF MOLL WAS JUST FOLLOWING
DEFPARTMENT POLICY IN REGARDS TO THE BLDOD BORN POLICY THAT
THE STATE HAD US IMPLEMENT LAST YEAR WHERE IF BODY FLUIDS ARE
SPILLED THEY ARE TO BE NEUTRALIZED WITH A DISINFECTANT BEFORE
THEY ARE CLEANED.

EXHIBIT /)




W
18 Eim Street
MALONE, NEW YORK 12953

Telsphone: (518) 4834570

August 5, 1993

Mr. Patrick Nichols
146 Webster Street
Malone, New York 129353

Dear Sir:

In accordance with the provisions of Section 75 of the Civil
Service Law, and provisions of -your collective bargaining agreement ,
you are hereby notified that the following charges are preferred
against you. o i

CHARGES

Malone Village Police Department Rules & Regulations:
10.1.4 Insubordination or disrespect towards superior officer
10.1.28 Releasing information contained in a department record

10.1.34 Deliberate violation of regulations pertaining to police
management and control

10.1.57 Removing departmental records except as for in
' departmental orders

11.5 Member of department shall treat as confidential the
official business of the police department. He shall not
impart information relating to the official business of
the department to anyone except under due process of law
and as directed, or with the permission of the Chief of
Pollice,.

10.1.40 Communicating with other police agencies concerning
police matters except as provided by departmental
proceduras

10.1.77 Seeking influence or intervention of any person outside
: the department for the purpose of persanal prefermgqgu

10.1.78 No member or members of the department shall initially
contact the Board of Trustees on Police praoblems except
through regular channels or by permission of the Chief

qf Police s
EXHIBIT @
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Civil Rights Lawi

50.a Right of privacy, personnel records of police officers

Public Officers Law:
87 Freedom of Information Law, access to &g9ency raecords

S Personal Privacy Protection, access to records-

New York State enal Law:

156.10 Computer trespass

156.30 Unlawful duplication of computer related material

TIONE
(Received from Policé Chiaf James Phillips)

Information from Mayor Feeley stating that Patrolman Nichols scheduled
a meeting with the Mayor. Mayor Feeley thought that the meeting was
to discuss the recent disciplinary action that was brought against
Fatrolman Nichols. Mayor Feeley stated that it took him off guard
with Patrolman Nichols started talking about the Mattimore incident.
During this meeting Patrolman Nichols also discussed his feelings that
the incident was being covered up by myself. Patrolman Nichols then
turned over a copy of a document from our department’s new computer.
This document was a copy of my personal notes that I made while
conducting the personnel investigation on one of my subordinates.

This document was stored in my personal computer that could only be
accessed from the other computers by calling up my computer which is
computer number mix. On screens would have shown CHIEF’S PERSONAL
COMPUTER. Next WORD FPROCEBSING program would have to be entered.

Once inside my word processing, the files that I had in memory could
be accessed. The file was labeled JIM. Once JIM was entered, the
screen would have shown notes for a personnel investigation that I was
conducting on another officer. At the top of the screen ware the
worda "PERSONAL COMPLAINT".

Patrolman Nichols l1et another officer under my command know that he
was able to access my personal computer. Patrolman Nichols also made
the comment to this officer that he couldn’t believe how stupid I was
for leaving the notes in my computer.




Patrolman Nichols submitted a memo on July 21, 1993 requesting the
results of the personnel complaint that he filed against another
officer. I responded to his memo explaining that investigations on
personnel were covered under the Privacy Act and he was assured. that
the investigation was being conducted.

Even after being advised that Personnel Investigations were covered
under the Privacy Act, Patrolman Nichols took it upon himself to hand
over a document involving the personnel investigation of another
officer without permission or authorizatlon.” Due to Patrolman Nichols
actions and comments, I feel that the above departmental rules and
1aws may have been violated.

Information from Franklin County District Attorney, Richard Edwards,
stating that Patrolman Nichols came to his office about two weeks ago
to discuss the Mattimore incident. Fatrolman Nichols handed over a
copy of the statement that he submitted to me and his accusations
againgt Assistant Chief Gerald Moll. The statement had "whiteout"
used to block the name of Assistant Chief Moll. Patrolman Nichels
discussed his concerns of a cover-up with my investigation into the
incident and what course of action he could take.

Patrolman Nichols took it upon himself to meet with the District
Attorney shortly after he submitted his statement to me. His
allegations were being investigated. Mayor was advigsed and statements
were being takesn. A preliminary interview was conducted over the
phone with Assistant Chief Moll and a statement was to be secured when

he -returned from vacation.

Information from Mayor Feeley stating that Patrolman Nichols had
stopped at the Mayor’s house on the night of August 2, 1993 while
working the night shift. FPatrolman Nichols discussed that he was
being terminated from the DARE Program and that Patrolman Simonsen was

going to take his place.

Patrolman Nichols has made it well known among the department that he
no longer wishes to be involved with the DARE Program. Patrolman
Nichols also stated this on February 4, 1993 to Assistant Chief Moll

and myself.

The night that Patrolman Nichols met with the Mayor, there wag no
final determination as to the 1993-94 DARE Program. Nothing was
confirmed as to Patrolman Simonsen teaching DARE or Patrolman Nichols
‘terminated from DARE. This meeting with the Mayor was not authorized
and the information released to the Mayor by Patrolman Nichols was

premature and against policy.




Patrolman Nichols did not seek permission from myself to set up these
meetings. His comments and actions were an attempt to bring discredit
to this police department and myself. The above rules and .regulations
of the department may have been viclated. E

You are allowed until the 16th day of August, 1993, within
which you may make and file your answer in writing to these charges.
Such answer should reach the office of the undersigned at 16 Elnm
Street, Malone, New York, at or before four o‘clock in the afternoon
on said %6th day of August, 1993.

You are entitled to a hearing on the above charges and to be
represented at such hearing by an attorney, or a representative of
your union. You should be prepared at such hearing to present such
witnesses and other proof as you may have in your defense against
these charges. Such hearing ‘will be held at six o’clock in the
evening on August 24, 1993, in the Malone Village Meeting Room located
at 14 Elm Street, Malone, New York.

If you are found guilty of any of the above charges,._the
penalty or punishment imposed on you may consist of either dismissa)
from the service, demotion in grade and title, suspension without pay
for a period not exceeding two months, a fine not exceeding $100., or
a reprimand.

Pending the determination of these chargaes, you are
suspended without pay for an indefinite period (not exceeding 30

days), effective immediately upon service on you of a copy of this
notice and statement of charges.

A1l further notices and communications addressed to you in
connection with these charges will be mailed to your latest address on
record in the personnel office of the Village of Malone, which is 146
Webster Street, Malone, New York, unless you request in writing that
the same be sent to you at a different address.

Very truly yours,
i VU L

mes N. Feeley
ayar

JINF 1edb
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- Cop in Clear

; N was in the cell.
Assistant Chief Acted  Nichols has since been sus-

Correctly, Chief Says pended for allegedly failing to
-_—  _ go through the propser channels

THOMAS GRASER in reporting the incident.
TosgamSutiwier . Apublic hearing has been re-

A report received by the Mal- quested by Nichols to challenge
one Village Board Monday his suspension. '
night cleared the village’s assis-  The board agreed Monday to
tant police chief, Gerald Moll, of pay J. Brian McKee $200 to act-
any wrongdoing. as the hearing officer. o

The report was submitted by  Feeley said the board would
the chief of police, James Phil- have no further comment on the
‘lips. charges made against Moll.

Moll was being investigated .
for the alleged mistreatment of
a man being held in custody at
the police station in -April of
this year.

“The board reviewed the in-
vestigation and is in full agree-
ment with its findings,” Mayor
James Feeley said after an
hour-long executive session
during Monday night's regular
board meeting.

At one point during the exec-
utive session Moll was sum-
moned from the meeting room
into the office where the session
was being held, apparently .to
help word the statement the
mayor would read.

Moll was accused by another
officer, Pat Nichols, of pouring
bleach under the station’s hold-
ing cell door while a prisoner— -




feared reprisals

L I3 Atﬁ O% Tahnel

\LOKE - Tio fews of ndal-a-
tion by Maiorc olfic cle was what
sugpended Malone

Gl h

aboul the
of 8 prinone pelice cuslody.

In & farmol complaint esrlier
this mortlh to Malene Mayor
Jomea Fureley, Nichols chargrd
thot on April 3, & police alficer on
duly threw Wrarh into the police
station'n halding ccll, which is #
small room with o #ulid door,
aller & prisoner who was not
allowed to go the bathroam
vrinatod on the Noor. Threo day:
siter the complaint was fodg:
Nichols wns suspended by Facley
for up lo 30 doys for violating
departiments] regulntions.

Nichuls said Tuesday thal o)-
though he will wait until ths
Civil Service hearing to tcll the
whole stlory, he waited until
recently to repurt the incident
beenuse he fenred retnlintion by
Polica Chisf James Phillips, and
because he wanled to be aurc he

se.

1 is the number onn

ed so Jong,” he anid.
"Fhal's the svwe reason a lol of
othera nre waillng Lofora Lhuy
sny anything. Thay lear retalia-
tion tuv. Bul I made the declsion
1'd see this through, and 1 want
l'hn_puhlic to know whals going

on.

Although officials and
Nichole's ottornuy huve relused
to name the officor in Nichols's
complalnt, Nichola's brother-in.
Jaw wna willing tu loll 21l Tle
{dentifind tho officer oe Assistant
Chief Gerald Moll.

e --"] lonrned it wag Moll from a

source in Lhe polico deportinent.
Everyong in lown hknows il's
Mall. 1i’s not & encrel,” snid Doug
Vensil, who works for the Now
York Stule Depsriment of Car-
roclions. *I'my a bit pecved al the
whiole situation, and there's a lotb
of other peoplo who sre upsel at
the woy Lhis whole silualinn
came sbout. Cerry Mull is the
one who's in the wrong hore, snd
nothing’s boon dune about iL*
Veneil said that thie siluntion js
only Lho Lip of & desp rooled pro-
blem,

*“There's o goneral fecling In
the villogo lhal cover-upa ro-
gording the actions of both on
and ofT duly officers sro common.
I firmly beliovo something’a going
on. Things are definlioly not
right down thera and thinwa sro
gotling stinkier by the minulo.”

Fronklin County District At-
torncy Richard Edwards said ho
was contacted once by Nichole a
fow wecks pgo and thal ut this
puint hia effice is pot involvod in
any investigation into tho mal-

T.
*He contected me and showed

me a momoranda wilh namos.

st whiled put. 1o sid he'd allow

his police Jopartment to in-
vuligole and he might come
back. That's il I'va heard,” Ed
wards said. 1 was asked If 1'd

{paponded thal If he comu Lack
l'ddl‘ook Into it. Hu novor came
hack"

1) Edwards slsv snid Lhat tho
man allegedly mistreated, Srott,
Muitimero, hann't filad any
thargen against the villnga policy
far violalions of his righls. Accor-
ng to Lhe polico blotter, Nichals
uch)l were both on duty April
! when the alloged incident oc-
wurred olong with ofTicars Steve
B.orm and Scotl Mulverhill. Mat-
\lzsre wos orraslud on burglary
jeo, and Edwards anid Mnt-

ie laler plended guilty to

{ mischie! for hreaking a

ow in Lha holding coll.
lips, Moll and Moetltimore
[4m} be contocted for com-

2 lecturo oxplores how fish survive
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Both sides
await hearing

By ALBOA CALKIHS
St ver

MALONE — The charpos
sgsinsl suapcndad Malono
Village Talice OfMicer Patrick
Nichcle are boing smendod ULe-
foro the cosa goos le o Civil Ber-
viea hopring!

Mauyor Jamen Pocley
« the erder suspon-
under Articlo 76 of
the Civil Snrvyica law, tho rection
of law that glotes the rules for
remaving and disciplining civil
service omployoos. Tuesday,
Ferlsy goid those charges wers
heing amonfed. According to
Tam Hally, | Nichvls's atlorney
with the Federation of Police
union, tho lidl of chargea agalnat
Nicholy is lepgthy and includes:
insubordinjstion, removing
departmontal rocerds, com.
municuling With other agonclea
without guifig through pr?er
channels, viglaling the Freedom
of Informalidn low, xnd violaling
the riﬁhl to jfrivacy.

Feoloy snfpd tho! under Civil
Sorvico law [it fs permissible Lo
amend Lha|chargon snd Lhat
Vilinge Attofney Brian Stewort
is st work dging so, Iie olso said
ho won't disduas the changes un-
til they are pletod and thal a
hoaring datq sometimo In esrly
to mid-Septprober fo being ar-

ranged.

Asticto 76nlso atoter tho rules
by which tha hearing officer is
selected and occording to thoso
rules, the Villoge Hunrd is ths
hndx that doos the nelecting, nc-
cording to Feoley, Ho said the
board chose Malena Susinessman
and former|U.S. Navy Internnl
{nventignligna officer Drian
McKos for Lo job.

"My porcoplion is that this in-
dividual might have an in-depth
underatanding of personnel pro-
blems and #n understsnding of
the chain of; command and necd
for discipling,” Feeley maid, »d-
ding that he hos only a minor
oquainlancej with Mcllee, “I'm
moure aware ol hin public resume.
I'he board nade tho docision und
there waa taurn than one porvson
discusaod.”

Focloy olso said thal am he
undorstondé the rules, lhero ‘is
no provision allowing Nichols Lo
objoct to the hearing officer
cheson by Jtho board and thal
everyona :Jn:nrncd wos roady lo
got tho ahow on tho rosd.

“We oro anxlous bul tonteined
to have ou? port of tho stery pul
there,” Fecley aaid.

If Nichols is found guilly, the
bonrd of trysteor will dechdo hin
punlshmenl, and undor Articlo
76 that punishmont con bo a rop-t;
rimand, up'to a $100 fino, up-te
two months puspunsion without

ny, 6 demotlon, or Lho loss of hls
job, nccurdlnﬁ to Feoloy. If inno-
cent, tha villegoe musl pay the)

{ary Nichals loat whilo ho wea !

spendod. | !

; |

ment Tucadoy, :

Nichols coi‘:ﬁrmvd that ha oleo
filed o complnint against anothor ,
officor ourlier in the yeer ro-
garding another unrclaled fnele
Junl, Cut refuand further com:
mont bocouse the maller Ja stlil
pending. Vensil onid ho know
Nichole had fled n provious com-

Iaint about another issun ho l?n-
Euvnd was covored up by police
ofTicials. L

“There ars b lot of thinga that
have boon swppt under the rug
and Pal hales'to nee these lypoes
of thingn going an, that's all,” he
anid. *I believd now they're just
trying to get avon willy him [ar
saying anything.”

Tun dn Thip wlled rnn Toad ta




GATEWAY MOTEL

Finney Blvd. @ Rt. 30 @ Malone,; NY 12953

J. Brian McKee (518) 483-4200

L.M. "Rick" James, Jr.
14 March 1991

Chief Richard Brown
Malone Police Department
21 Pearl Street

"Malone, New York 12953

Dear Dick,

Yesterday, 13 March 1991, one of our desk
clerks accidentally activated the duress signal
and the central station-asked:* your department to
respond to the slarm.

I sincerely regret the "false' nature of the
alarm and know the serious consequences of a serious
response to hold-up alarms, but as a former member
of your department, I could not have been prouder
of the performance of the responding police officers.
Their approach to the area and their entry to the
building were textbook correct and polished by =
lot of obvious street smarts! As a veteran of 32
years in the business who got his start in the
profession in the Malone PO, believe me when I

.say that I have never seen it done any better.

Please remember that courtesy accomodations
are always available here to any member of the
police department or those outside the department
to whom you would like to extend free lodging. It's
our way of saying thanks to your department fFor the
outstanding service provided every day of the week.
Remember, the coffee pot is always on and you and
-all your people are always welcome.

With a lot of respect, admiration and recollect-
ion of the '"good old days",

_ Sincerely,

/452%2&4&,f

’ J. BRIAN MCKEE
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BRI o ot i o A W Broraey 1 TSI
MALONE, NEW YORK 12653
———e
Telsphone: (518) 483-4570

, RESOLUTION

At a special meeting of the Village Board of Trustees,
Village of Malone, New York, on October 20, 1993, it was moved by
Trustee Robert Fraser and seconded by Trustee Earl Lavoie that the
following resolution be duly adopted:

BE IT RESOLVED that the Malone Village EBoard takes the
following actions againstAMalone Village Police Officer Patrick

_ Nichols:

A. A reprimand

E. A fine of $100, '

cC. Suspension without pay for a ﬁeriod of sixty (&60)
days, thirty (30) of which have already been served.

e X Meooactle
Elizébeth J. (Ressette

Malone Village Clerk

Nayes__ O RESOLUTION HEREERY ADOFTED

I, Elizabeth J. Bessette, Village Clerk of the Village of
Malone, do hereby certify that the foregoing is a true and correct
copy,’ and the whole thereof, of a resolution adopted at a meeting of
the Village Board of Trustees held October 20, 1993,

SEAL é Leyabert. - ﬁ"‘_“"‘_;__“‘_—‘z_x_'l____

Elizabeth J. Bessette
Malone Village Clerk

EXHIBIT ¢
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g 1% Ein Street
MALONE, NEW YORK 12953

Telephcne: (518) 483-45]0

October 22, 1993

Mr. Patrick Nichols
146 Webster Street
Malone, New York 12953

Dear Sir:

After careful review of the xeport and recommendations of the
hearing officer and the disciplinary proceedings against you on the
charges contained in my letter of August 5, 1993, addressed to you,
the Village Trustees have in fact decided that you are guilty of the
charges as outlined in the hearing officer's report. (copy enclosed)

The punishment imposed on you by the Village Board is contained
in a resolution passed by the, Trustees at a special meeting of the

R Board on October 20, 1993. (copy of resolution enclosed)

You are entitled to report for work on November 20, 1993, as
per the posted schedule.

ames Feeley
Mayor

cc: Thomas P. Halley

X GA30 meohid Loas CopPy OB R ITI WoLVIV IV




INDIVIDUAL VERIFICATION

STATE OF NEW YORK )
COUNTY OF FRANKLIN )ss.: . _ . gy

I, PATRICK NICHOLS belng duly sworn, deposes and say:
I am the PETITIONER in the within action:

I have read the foregoing NOTICE OF PETITION AND
PETITION and know the contents thereof; the same is true to
my own knowledge, except as to the matters therein stated to
be alleged on information and belief, and as to those matters
I believe it to be true. n

PATRICK NICHOLS

Sworn to before me this
/gb%/day of December , 1993.

Notary Public

DIANA L. HANDLY
Notary Public, State of New York
No 4861700 - Franklin County ?¢/
My Commission Expires July 21, 192
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF FRANKLIN

Index No. 5;>7~ b=
Patrick Wihels————————— 0. 7575

PEtitioner, AFFIDAVIT
—against-
Village of Malone,

Respondent.
-_

STATE OF NEW YORK )
COUNTY OF DUTCHESS) ss.:

THOMAS P. HALLEY being an attorney at law, duly admitted
to practice in the State of New York, affirms the following
under penalties of perjury:

1. He is the attorney for the Petitioner herein, and
make this affidavit in support of Petitioner’s application to
this court for judgment reversing the determination of the
Respondent Village Board which imposed disciplinary penalties
upon him pursuant to Section 75 of the Civil Service Law.

2. Following the conclusion of the Disciplinary Hearing
on September 17, 1993, I requested the opportunity to submit
a brief which specifically addressed and gave legal arguments
relating to legal matters in the case. This request was
reflected on at 315 of the Transcript at which I stated: "It
will be several weeks before we get the transcript, which is
understandable.®

3. In an off the record conversation with the Hearing
Officer, I requested approximately three weeks to submit the
brief, with the understanding that the transcript would be
received by that time.

4. On or about October 8, 1993, I received a telephone
a telephone call from Hearing Officer McKee. The Hearing
Officer inquired of me as to when he would receive my brief.

5. I advised hearing McKee that I was awaiting the
transcript of the hearing so that I could have it in front of
me when I wrote the brief. He stated that he would send me
such a transcript by Federal Express, and that I should, in
turn, submit my brief to him by Federal Express. He provided
me with his Federal Express number so that I might use it to
transmit the brief.

6. Thereafter, by letter dated October 12, 1993, a copy
of which is annexed hereto, made a part hereocf, and
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designated Exhibit A, the transcripts were sent to me by the
Hearing Officer.

7. During the telephone conversation which took place
on or about October 8, 1993, I advised the Hearing Officer
that I would complete the brief over the holiday weekend
(Columbus Day), and have it in final form so that it would be
sent to him for receipt on October 16, 1993.

8. The Hearing Officer agreed with this procedure.

9. As indicated above, I received the transcripts on or
about October 13, 1993. I completed the brief after
reviewing the transcripts, and sent the brief to the Hearing
Officer, by Federal Express, on October 15, 1993.

10. On the morning of October 16, 1993, I called the
Hearing Officer at his office. The called was answered by -an-
answering machine. I left a message with the Hearing Officer
that' I was confirming that the brief had been sent by Federal
Express, and if he did not receive the same by noon that day,
he should contact me so that I ‘could send him another copy by
fax or some other means. I did not hear from the Hearing
Officer any further.

11. On or about Monday October 19, 1993, I received a
telephone call from the Petitioner. He told me that he had
received telephone calls from the local media asking his
opinion with regard to the Hearing Officer’s decision. He
referred the media to me.

12. Shortly thereafter, I received several phone calls
from local newspapers. The newspapers in each case advised
me that they had received a copy of the Hearing Officer’s
Report and Recommendations, and wanted a comment.

13. My general comments to the media were that I could
not believe the lack of professionalism and discourtesy on
the part of the Hearing Officer in failing to communicate
with the Petitioner or his attorney, but rather permitting
the Report and Recommendations to be released to the media
first.

1l4. I subsequently received a copy of the Hearing
Officer’s Report and Recommendations. Said Report and
Recommendations were dated October 13, 1993, and were
submitted with a cover letter of the same date to the Mayor
of the Village.

15. I was, of course, astounded to find that the
Hearing Officer had written and submitted the report without
even waiting to receive the brief which he knew was going to
be coming back to him by Federal Express on October 16, 1993.




16. As previously indicated, the transcript of the
hearing were sent to me by the Hearing Officer’s letter of
October 12, 1993. His Report and Recommendations consisting
of some fourteen pages, is dated October 13, 1993.

17. The Hearing Officer knew full well that I would not
receive the transcript until the day after it was sent to me,
which date is coincidentally the same date of his Report and
Recommendations.

18. The Hearing Officer was very much aware, pursuant
to our telephone conversation, that I would be subritting my
brief to him, through-his own Federal Express account, on~—
October 16, 1993.

19. Not only did the Hearing Officer choose to write
his Report and Recommendations without reviewing my closing
brief, but he apparently either intentionally or wantonly
lead me to believe that no Report or Recommendations would be
issued until such time as he received my brief.

20. Since my admission to ‘the practice of law in the
New York State in 1977, I have been involved in over 100
public sector disciplinary cases, as an attorney for the
municipality, and attorney for the employee, or as an Hearing
Officer.

21. I have never seen a situation and never been
partied to a situation in which the Hearing Officer makes a
determination without permitting the employee to submit a
written closing argument, nor have I seen or been involved in
a case where the Report and Recommendations of the Hearing
Officer are released.to the public before notification of the
same is given to the employee or his attorney.

22. I join in the request by the Petitioner for an
Order pursuant to the provisions of Section 75 and Section 76
of the Civil Service Law reversing and annulling the
determination of the Village Board in this case.

WHEREFORE, your affirmant respectfully requests the court
grant the relief set forth in the Petition, along with such
other and further relief as the court may deem just and
proper.

DATED: Poughkeepsie, New York -

December 16, 1993 ™
|

THOMAS P. HALLEY

THv BuNSL SigNICU MWL UE EIINLET DENEATN




J. Brian McKee
11 Charles Strect (518) 483-4998

Malone, New York 12953-1209 Office
(518) 483-1013
(518) 483-4200
(800) 551-0611

“12 0ctober 1993

e ey ——

BY FEDEX

Mr. Thomas P. Halley, Esq. |

297 Mill Street _ ]

Poughkeepsie, New York 12601

Re: Village of Mal
fPatrickiMyrons
ity e B R e

¥t s

i

Dear Mr. Halley:

i
i
'
i
!
1
!
i

I am forwarding herewith, per our earlier conversation, one
copy of the transcipt of the Hearings held concerning cited matter
on 16 and 17 September 1933 at Malone, New York.

(5&5 ectfully, :
ZZ(JWL_,_.
BRIAN MCKEE
copy to: .
Mr. Brian S. Stewart, Esd.

Vvillage of Malone
. {(with enclosure)

Fl

EXHIBIT /)




State of New York
County

of Franklin
==t 0 M

Suprene Court
Patrick Nichols,

V.
Village of Malone,

in paragraphs
71, 74 and 77y

h Purport+ to
€ before

paragraph 4 of the petition, respondent
that petitioner has been tp
oceedings but d neve
procedure Set forth p
€mployeqg by

€ Subject Of prior
r previously been
v Sectiop 75 of the
respondent.

through the
Civij Service Law While
paragraph 9
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7. Denies each and every allegation not specifically admitted
or denied herein.

8. Denies that the determination of the Village Board of
Trustees was made in violation of lawful procedure and denies that
such determination was arbitrary, capricious or an abuse of
discretion.

9. Denies that the determination of the Village Board of
Trustees was not supported by substantial evidence.

10. Provided herewith is a certified copy of the transcript of
the hearing held in the underlying proceeding.

11. Provided herewith are all of the original hearing
exhibits.

12. Provided herewith is the "Report and Recommendations" of
the hearing officer.

FIRST OBJECTION IN POINT OF LAW

13. The petition should be dismissed without prejudice as
being too indefinite to allow the respondent to prepare a defense
and for failure to set forth the exact questions presented as set
forth in CPLR §7803.

SECOND OBJECTION IN POINT OF LAW

14. As a matter of 1law, the Village of Malone Police
Department’s investigation of other officers and its determination
as to whether other officers should be punished has no connection
with the charges against the petitioner and is not grounds for a
petition under CPLR Article 78.

THIRD OBJECTION IN POINT OF LAW

15. The petitioner sets forth no grounds to believe that the
hearing officer was in any way biased against petitioner. The
Village of Malone showed good faith by intentionally appointing a
hearing officer who had no connection with the incident charged and
who had no personal knowledge of the incident charged.

FOURTH OBJECTION IN POINT OF LAW

16. As a matter of law, the petitioner had no defense under
Civil Service Law §75-b and the hearing officer’s rulings in this
respect were in all instances legally correct and broper.




FIFTH OBJECTION IN POINT OF LAW
==t  AUN LN POINT OF LAW

The Village of Malone has no knowledge as to whether the
officer’s decision was released to tHe public prior to
released to the petitioner’s attorney. If this set of
circumstances is true, it is unfortunate but not grounds for
reversal of any decision of the Malone Village Board.

SIXTH OBJECTION IN POINT OF LAW
==aass e at JUN LN POINT OF LAW

18. If the court should determine that the hearing officer’s
recommendation of demotion was in any way improper or unauthorized
under the Civil Service Law, such recommendation is no grounds for
relief since the Village Board of the Village of Malone did not

impose any such demotion.

SEVENTH OBJECTION IN POINT OF LAW
seesesll 2 DU DL ON IN POINT OF LAW

19. Petitioner knew the identity of the hearing officer prior
to the commencement of the hearing and was provided a copy of the
hearing officer’s letter (petitioner’s exhibit E) prior to the
hearing.

20. Petitioner made no motion to disqualify the hearing
officer prior to the disciplinary hearing and thus petitioner has

waived any objection he may have had concerning the alleged bias of
the hearing officer.

EIGHTH OBJECTION IN POINT OF LAW
Fe=miei e D0l JON LN POINT OF LAW

21. Petitioner knew the results of the Police Chief’s
investigation of Assistant Chief Gerald Moll prior +to the
commencement of the disciplinary hearing at issue.

22. Petitioner made no motion to terminate the disciplinary
hearing on such grounds and has thus waived any objections on such

grounds.
NINTH OBJECTION IN POINT OF LAW

23. The instant petition contains the following documentary
exhibits which were not admitted at the hearing and which may not
be considered on this Article 78 proceeding: Exhibit A (computer
memo dated July 13, 1993); Exhibit c (Newspaper article without
date "Report Says Cop in Clear"); Exhibit D (Newspaper article
without date "Feared Reprisals").

24. The aforesaid documents should be stricken from the
petition or the petition should be dismissed.




WHEREFORE, respondent demands that the petition herein be
dismissed and for such other and further relief as to the court may

seem just and proper.

Dated: Yours, etc.
HUGHES & STEWART, P.C.

Attorneys for the Village of Malone

31 Elm Street - P.O. Box 788

Malone, New York 12953

TO:

Thomas P. Halley

Attorney for Petitioner

297 Mill Street
Poughkeepsie, New York 12601

VERIFICATION

I have read the foregoing VERIFIED ANSWER TO PETITION
subscribed by me and know the contents thereof, and the same is

true of my own knowledge, except as to the matters therein stated
to be alleged upon information and belief, and as to those matters
I believe it to be true.

VILLAGE OF MALONE

MAYOR JAMES FEELEY

Sworn to before me this
day of

‘Notary Public




