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As you know, there are a number of valuable resources available on our website. It is our
hope that the materials and opinions available online are educational and persuasive.

Sincerely,

G - AT

Camille S. Jobin-Davis
Assistant Director

CSJ:it

cc: Hon. Barbara Cunningham
Bill Nieves
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Mr. William Dalton

99-R-2170

Five Points Correctional Facility
Route 96, P.O. Box 119
Romulus, NY 14541

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in vour correspondence.

Dear Mr. Dalton:

I have received your letter concerning your efforts in obtaining a transcript of a judicial
proceeding that you requested pursuant to the Freedom of Information Law.

In this regard, the Freedom of Information Law pertains to agency records, and §86(3) defines
the term “agency” to mean:

"..any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature.”

In turn, §86(1) defines “judiciary” to mean:

“...the courts of the state, including any municipal or district court,
whether or not of record.”

Based on the foregoing, the Freedom of Information Law does not apply to the courts.
However, insofar as court records exist, they are generally accessible to the public pursuant to other
statutes (see e.g., Judiciary Law, §255).
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I hope that the foregoing serves to clarify your understanding and that I have been of
assistance.

incerely,
I L)
Robert J. Freeman
Executive Director

RIF:tt
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Mr. John Daniels
R6-C-0867

Oneida Correctional Facility
P.O. Box 4580

Rome, NY 13442

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Daniels:

I'have received your letter in which you asked whether the Freedom of Information Law has
“the power and effect to compel a court clerk to provide copies of lawfully requested records
pertaining to [your] criminal conviction.”

In this regard, the Freedom of Information Law is applicable to agency records, and §86(3)
of that statute defines the term "agency" to include:

"..any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."

In turn, §86()1) of the Law defines "judiciary” to mean:

"the courts of the state, including any municipal or district court,
whether or not of record."

Based on the foregoing, the courts are outside the coverage of the Freedom of Information Law.

That is not to suggest that court records are not available to the public, for there are other
provisions of law that may require the disclosure of court records. For instance, §255 of the

Judiciary Law states generally that a clerk of a court must search for and make available records in
his custody.
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When the records of your interest are maintained by a court, it is suggested that your resubmit
your request to the court clerk who maintains custody of the records, citing an appropriate provision
of law as the basis for the request.

As you requested, enclosed is “Your Right to Know”, which summarizes the Freedom of
Information Law.

I hope that I have been of assistance.

z{l > \,j {’jf

Robert J. Freeman
Executive Director

RIF:tt

Enc.
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E-MAIL

TO: Ken Warren

FROM: Robert J. Freeman, Executive Director lg@
\

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Warren:

Although I believe that the following has been communicated to you in the past, this is to
reiterate that when an agency indicates that it does not maintain or cannot locate a record, an
applicant for the record may seek a certification to that effect. Section 89(3) of the Freedom of
Information Law provides in part that, in such a situation, on request, an agency "shall certify that
it does not have possession of such record or that such record cannot be found after diligent search.”

RIJF:tt

cc: Nellie Perez
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From: Freeman, Robert (DOS)

Sent: Wednesday, January 02, 2008 9:42 AM

To:  jwarburton

Cc:  town-clerk@hvc.rr.com

Subject: . FOIL request - - Town of Newburgh

Dear Ms. Warburton:

I have received your letter concerning your efforts in gaining access to records of the Town of
Newburgh. Please note that the Committee on Open Government has neither the authority nor
the resources to conduct an investigation. However, if you could describe the kinds of records
that you have requested, it is likely that I could offer guidance concerning your rights of access
and the Town’s obligation to disclose.

If T have correctly interpreted your remarks, the delay in responding to your request may be
construed as a denial of the request. In brief, when an agency fails to respond to requests in
accordance with the time limitations prescribed in §89(3)(a) of the Freedom of Information Law,
such failure is deemed the equivalent of a written denial and may be appealed. An appeal,
according to §89(4)(a), may be made to the Town Board or the person designated by the Town
Board to determine appeals. It is suggested that you contact the Town Clerk and ask for the
name of the person or body that determines appeals made under the Freedom of Information
Law. The appeals person or body has ten business days from the receipt of an appeal to grant
access to the records or to fully explain in writing the reasons for further denial.

I hope that I have been of assistance.

Robert J. Freeman

Executive Director

NYS Committee on Open Government
Department of State

41 State Street

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html



STATE OF NEW YORK
DEPARTMENT OF STATE
COMMITTEE ON OPEN GOVERNMENT

cvommittee Members Albany, New York 12231
’ (518)474-2518

Laura L. Anglin Fax (518) 474-1927

Tedra L. Cobb Website Address:http://www.dos.state.ny.us/coog/coogwww.html

Lormaine A, Cortés-Vizquez

John C. Egan

Stewart F, Hancock 111

David A. Paterson
Michelle K. Rea

Dominick Tocci J anuary 3 . 2008

Executive Director

Robert J. Freeman

Mr. Stanley Brown

07-A-2734

Cape Vincent Correctional Facility
Route 12E, P.O. Box 739

Cape Vincent, NY 13618

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Brown:

I have received your letter in which you complained that an agency had failed to respond to
your request for records in a timely manner.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgment of the receipt of such request and a statement of the
approximate date, which shall be reasonable under the circumstances
of the request, when such request will be granted or denied, which
shall be reasonable in consideration of the circumstanced relating to
the request and shall not exceed twenty business days from the date
of such acknowledgment, except in unusual circumstances. In the
event that such unusual circumstances prevent the grant or denial of
the request within twenty business days, the agency shall state in
writing both the reason for the inability to do so and a date certain
within areasonable time, based on such unusual circumstances, when
the request shall be granted or denied.”

If neither a response to a request nor an acknowledgment of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
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approximate date of less than twenty business days given in its acknowledgment, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,

the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

I hope that I have been of assistance.
Singerely,

Robert J. Freeman
Executive Director

RJF:tt



From: Freeman, Robert (DOS)

Sent: Friday, January 04, 2008 12:00 PM
To:  Laffronti

Subject: Suppression of public records

In general, there is no way for an individual to require that government records accessible to the
public be “suppressed” or prevented from being disclosed. As you are likely aware, there are
numerous sources of records identifying individuals that are public (i.e., county and other
municipal offices). Further, it has been held that an individual’s “preference” regarding
disclosure is irrelevant, and that the law determines whether or the extent to which records must
be disclosed.

I hope that I have been of assistance. Should further questions arise, please feel free to contact
me.

Robert J. Freeman

Executive Director

NYS Committee on Open Government
Department of State

41 State Street

Albany, NY 12231

(518) 474-2518

(518)474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html
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E-MAIL
TO: Carol Ostrowski
FROM: Robert J. Freeman, Executive Director m

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Ms. Ostrowski:

‘ I'have received your most recent communication and appreciate the clarification. You asked
whether “an agency [may] charge one person for a foil request, and not another...” and referred to
a fee imposed by the Montgomery Otsego Schoharie Solid Waste Authority (“MOSA”) that you
characterized as “ridiculous.”

In this regard, first, as a general matter, the Freedom of Information Law does not distinguish ~ «
among those who seek records, and it was held more than thirty years ago that records accessible
under that law must be made equally available to any person, “without regard to status or interest”
[Burke v. Yudelson, 51 AD2d 673 (1976); see also, Farbman v. New York City, 62 NY2d 75
(1984)].

Second, unless a different fee is prescribed by statute (i.e., an act of Congress or the State
Legislature), the Freedom of Information Law in §87(1)(b)(iii) authorizes an agency, suchas MOSA,
to charge a maximum of twenty-five cents per photocopy up to nine by fourteen inches, or the actual
cost of reproducing other records, those that cannot be photocopied, such as tape recordings or
records maintained electronically. Further, it has been held that when copies of records are requested
pursuant to the Freedom of Information Law, an agency may charge the fee envisioned by that law,
even when a request is made by an indigent person [Whitehead v. Morgenthau, 552 NYS 2d 518
(1990)].

Third, since you mentioned HIPAA, the New York predecessor to that federal law, §18 of
the Public Health Law, has long contained essentially the same requirements as HIPAA. In brief,
§18 confers rights of access to medical records to the subjects of those records while prohibiting
disclosure of the records without the consent of those persons. Although fees for copies of medical
records may ordinarily be charged when a request is made pursuant to that statute, it also states that
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records may not be withheld due to one’s inability to pay. Therefore, although charges may
ordinarily be imposed for copies of medical records, when those records are sought by indigent
persons, the fee would be waived.

I hope that I have been of assistance. Should further questions arise, please feel free to
contact me.

RIJF:tt

cc: Montgomery Otsego Schoharie Solid Waste Authority
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
- ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Ms. Warburton:

I have received your latest communication and your brief description of the matter. Based
on that information, I offer the following comments. :

First, I know of no requirement that a municipality must post information on its website
relating to a position or that it has filled a position.

Second, agencies, such as the Town of Newburgh, can neither ignore requests for records
made pursuant to the Freedom of Information Law, nor can they engage in continual delays. That
statute provides direction concerning the time and manner in which agencies must respond to
requests. Specifically, §89(3) of the Freedom of Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date, which shall be reasonable under the
circumstances of the request, when such request will be granted or
denied...”

It is noted that new language was added to that provision on May 3, 2005 (Chapter 22, Laws
of 2005) stating that:

“If circumstances prevent disclosure to the person requesting the
record or records within twenty business days from the date of the
acknowledgement of the receipt of the request, the agency shall state,
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in writing, both the reason for the inability to grant the request within
twenty business days and a date certain within a reasonable period,
depending on the circumstances, when the request will be granted in
whole or in part.”

Based on the foregoing, an agency must grant access to records, deny access in writing, or
acknowledge the receipt of a request within five business days of receipt of a request. When an
acknowledgement is given, it must include an approximate date within twenty business days
indicating when it can be anticipated that a request will be granted or denied. However, if it is
known that circumstances prevent the agency from granting access within twenty business days, or
ifthe agency cannot grant access by the approximate date given and needs more than twenty business
days to grant access, it must provide a written explanation of its inability to do so and a specific date
by which it will grant access. That date must be reasonable in consideration of the circumstances
of the request.

The amendments clearly are intended to prohibit agencies from unnecessarily delaying
disclosure. They are not intended to permit agencies to wait until the fifth business day following
the receipt of arequest and then twenty additional business days to determine rights of access, unless
it is reasonable to do so based upon “the circumstances of the request.” From my perspective, every
law must be implemented in a manner that gives reasonable effect to its intent, and I point out that
in its statement of legislative intent, §84 of the Freedom of Information Law states that "it is
incumbent upon the state and its localities to extend public accountability wherever and whenever
feasible." Therefore, when records are clearly available to the public under the Freedom of
Information Law, or if they are readily retrievable, there may be no basis for a delay in disclosure.
As the Court of Appeals, the state’s highest court, has asserted:

"...the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objectives cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase 'public
accountability wherever and whenever feasible' therefore merely
punctuates with explicitness what in any event is implicit"
[Westchester News v. Kimball, SO NY 2d 575, 579 (1980)].

In a judicial decision concerning the reasonableness of a delay in disclosure that cited and
confirmed the advice rendered by this office concerning reasonable grounds for delaying disclosure,
it was held that:

“The determination of whether a period is reasonable must be made
on a case by case basis taking into account the volume of documents
requested, the time involved in locating the material, and the
complexity of the issues involved in determining whether the
materials fall within one of the exceptions to disclosure. Such a
standard is consistent with some of the language in the opinions,
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submitted by petitioners in this case, of the Committee on Open
Government, the agency charged with issuing advisory opinions on
FOIL”(Linz v. The Police Department of the City of New York,
Supreme Court, New York County, NYLJ, December 17, 2001).

If neither a response to a request nor an acknowledgement of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgement, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

I note that on August 16, 2006, legislation became effective that broadens the authority of
the courts to award attorney’s fees when government agencies fail to comply with the Freedom of
Information Law (S. 7011-A, Chapter 492). Under the amendments, when a person initiates a
judicial proceeding under the Freedom of Information Law and substantially prevails, a court has the
discretionary authority to award costs and reasonable attorney’s fees when the agency had no
reasonable basis for denying access to records, or when the agency failed to comply with the time
limits for responding to a request.

Third, as a general matter, the Freedom of Information Law is based upon a presumption of
access. Stated differently, all records of an agency are available, except to the extent that records or
portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (j) of the
Law. Items such as building permits, surveys and the like are in my opinion accessible in most
instances, for none of the grounds for denying access would apply.

Lastly, cligible lists have long been available pursuant to §71.3 of the regulations
promulgated by the State Civil Service Commission and the Department of Civil Service. To obtain
or review an eligible list maintained by Orange County or the Town of Newburgh, a request to do
so may be made to either agency.

I hope that I have been of assistance.

RIJF:tt

cc: Town Clerk
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§87(2)(a) of the Law [see e.g., Mid-Boro Medical Group v. New York City Department of Finance,
Sup. Ct., Bronx Cty., NYLJ, December 7, 1979; Steele v. NYS Department of Health, 464 NY 2d
925 (1983)]. Similarly, the work product of an attorney may be confidential under §3101(c) of the
Civil Practice Law and Rules. In my view, there need not be litigation for there to be an attorney-
client relationship or to assert the attorney-client privilege.

In a discussion of the parameters of the attorney-client relationship and the conditions
precedent to its initiation, it has been held that:

"In general, 'the privilege applies only if (1) the asserted holder of the
privilege is or sought to become a client; (2) the person to whom the
communication was made (a) is a member of the bar of a court, or his
subordinate and (b) in connection with this communication relates to
a fact of which the attorney was informed (a) by his client (b) without
the presence of strangers (c) for the purpose of securing primarily
either (I) an opinion on law or (ii) legal services (iii) assistance in
some legal proceeding, and not (d) for the purpose of committing a
crime or tort; and (4) the privilege has been (a) claimed and (b) not
waived by the client" [People v. Belge, 59 AD 2d 307, 399 NYS 2d
539, 540 (1977)]. '

Based on the foregoing, assuming that the privilege has not been intelligently and purposely
waived, and that records consist of legal advice or opinion provided by counsel to the client, such
records would be confidential pursuant to §4503 of the Civil Practice Law and Rules and, therefore,
exempted from disclosure under §87(2)(a) of the Freedom of Information Law.

I hope that I have been of assistance.

Sincerely,

Robert J. Freeman
Executive Director

RJF:jm

cc: Board of Trustees
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in vour
correspondence.

Dear Mr. Nowak:

[ have received your letter in which you sought guidance concerning requests for records
made pursuant to the Freedom of Information Law to the town of Amherst that have not been
answered.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date, which shall be reasonable under the
circumstances of the request, when such request will be granted or
denied...”

It is noted that new language was added to that provision on May 3, 2005 (Chapter 22, Laws
of 2005) stating that:

“If circumstances prevent disclosure to the person requesting the
record or records within twenty business days from the date of the
acknowledgement of the receipt of the request, the agency shall state,
in writing, both the reason for the inability to grant the request within
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twenty business days and a date certain within a reasonable period,
depending on the circumstances, when the request will be granted in
whole or in part.”

Based on the foregoing, an agency must grant access to records, deny access in writing, or
acknowledge the receipt of a request within five business days of receipt of a request. When an
acknowledgement is given, it must include an approximate date within twenty business days
indicating when it can be anticipated that a request will be granted or denied. However, if it is
known that circumstances prevent the agency from granting access within twenty business days, or
if the agency cannot grant access by the approximate date given and needs more than twenty business
days to grant access, it must provide a written explanation of its inability to do so and a specific date
by which it will grant access. That date must be reasonable in consideration of the circumstances
of the request.

The amendments clearly are intended to prohibit agencies from unnecessarily delaying
disclosure. They are not intended to permit agencies to wait until the fifth business day following
the receipt of a request and then twenty additional business days to determine rights of access, unless
it is reasonable to do so based upon “the circumstances of the request.” From my perspective, every
law must be implemented in a manner that gives reasonable effect to its intent, and I point out that
in its statement of legislative intent, §84 of the Freedom of Information Law states that "it is
incumbent upon the state and its localities to extend public accountability wherever and whenever
feasible." Therefore, when records are clearly available to the public under the Freedom of
Information Law, or if they are readily retrievable, there may be no basis for a delay in disclosure.
As the Court of Appeals, the state’s highest court, has asserted:

"...the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objectives cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase 'public
accountability wherever and whenever feasible' therefore merely
punctuates with explicitness what in any event is implicit"
[Westchester News v. Kimball, 50 NY 2d 575, 579 (1980)].

In a judicial decision concerning the reasonableness of a delay in disclosure that cited and
confirmed the advice rendered by this office concerning reasonable grounds for delaying disclosure,
it was held that:

“The determination of whether a period is reasonable must be made
on a case by case basis taking into account the volume of documents
requested, the time involved in locating the material, and the
complexity of the issues involved in determining whether the
materials fall within one of the exceptions to disclosure. Such a
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standard is consistent with some of the language in the opinions,
submitted by petitioners in this case, of the Committee on Open
Government, the agency charged with issuing advisory opinions on
FOIL”(Linz v. The Police Department of the City of New York,
Supreme Court, New York County, NYLJ, December 17, 2001).

If neither a response to a request nor an acknowledgement of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgement, ifit acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

I note that on August 16, 2006, Governor Pataki signed into law, effective immediately,
legislation that broadens the authority of the courts to award attorney’s fees when government
agencies fail to comply with the Freedom of Information Law (S. 7011-A, Chapter 492). Under the
amendments, when a person initiates a judicial proceeding under the Freedom of Information Law
and substantially prevails, a court has the discretionary authority to award costs and reasonable
attorney’s fees when the agency had no reasonable basis for denying access to records, or when the
agency failed to comply with the time limits for responding to a request.

I hope that I have been of assistance.

RJF:jm

cc: Hon. Susan K. Jaros, Town Clerk
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Patterson:

I have received your letter, and as I understand your comments, you are interested in
obtaining materials relating to or comprising your pre-sentence report.

In this regard, I believe that the ability to gain access to those records is governed by a statute
other than the Freedom of Information Law. Although the Freedom of Information Law provides
broad rights of access to records, the first ground for denial, §87(2)(a), states that an agency may
withhold records or portions thereof that "...are specifically exempted from disclosure by state or
federal statute..." Relevant under the circumstances is §390.50 of the Criminal Procedure Law,
which, in my opinion represents the exclusive procedure concerning access to pre-sentence reports.

Section 390.50(1) of the Criminal Procedure Law states that:

"Any pre-sentence report or memorandum submitted to the court
pursuant to this article and any medical, psychiatric or social agency
report or other information gathered for the court by a probation
department, or submitted directly to the court, in connection with the
question of sentence is confidential and may not be made available to
any person or public or private agency except where specifically
required or permitted by statute or upon specific authorization of the
court. For purposes of this section, any report, memorandum or other
information forwarded to a probation department within this state is
governed by the same rules of confidentiality. Any person, public or
private agency receiving such material must retain it under the same
conditions of confidentiality as apply to the probation department that
made it available."
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In addition, subdivision (2) of §390.50 states in part that: "The pre-sentence report shall be made
available by the court for examination and copying in connection with any appeal in the case..."

Most recently, it was confirmed that “Criminal Procedure Law Sec. 390.50 is the exclusive
procedure concerning access to such reports, as they are confidential and specifically exempted from
disclosure pursuant to State and Federal Freedom of Information Laws. Petitioner...must make a
proper application to the Court which sentenced him” (Matter of Roper v. Carway, Supreme Court,
New York County, NYLJ, August 17, 2004).

In view of the foregoing, I believe that a pre-sentence report may be made available only
upon the order of a court, and only under the circumstances described in §390.50 of the Criminal
Procedure Law. It is suggested that you review that statute.

I hope that I have been of assistance.

Sincerely,

DO RT

Robert J. Freeman
'Executive Director

RIJF:tt
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Dear Mr. Coleman:;

I have received your letter in which you requested a copy of a “certificate of conviction” from
this office.

In this regard, the Committee on Open Government is authorized to provide advice and
opinions pertaining to the Freedom of Information Law. The Committee does not have general
custody or control of records, and we do not maintain the kind of record that you requested.

On the basis of your comments, it appears that the record sought would be maintained by the
court in which the conviction occurred. Ifthat is so, I point out that the Freedom of Information Law
excludes the courts from its coverage. However, court records are generally accessible to the public
pursuant to different provisions of law (see e.g., Judiciary Law, §255). If you believe that the record
of your interest is maintained by a court, it is suggested that you seek the record from the clerk of
the court, citing an applicable provision of law as the basis for the request.

Ifthe record is maintained by an agency subject to the Freedom of Information Law, a request
should be made to the “records access officer” at that agency. The records access officer has the duty
of ¢oordinating an agency’s response to requests for records.

I hope that I have been of assistance.

Sincerely,

T
Robert J. Freeman
Executive Director

RIF:tt
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Ms. Lauria:

I have received your letter in which you complained that your requests for records made
pursuant to the Freedom of Information Law to the Village of Port Chester have not been answered.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date, which shall be reasonable under the
circumstances of the request, when such request will be granted or
denied...”

It is noted that new language was added to that provision on May 3, 2005 (Chapter 22,Laws
of 2005) stating that:

“If circumstances prevent disclosure to the person requesting the
record or records within twenty business days from the date of the
acknowledgement of the receipt of the request, the agency shall state,
in writing, both the reason for the inability to grant the request within
twenty business days and a date certain within a reasonable period,
depending on the mrcumstances when the request will be granted in
whole or in part.”
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Based on the foregoing, an agency must grant access to records, deny access in writing, or
acknowledge the receipt of a request within five business days of receipt of a request. When an
acknowledgement is given, it must include an approximate date within twenty business days
indicating when it can be anticipated that a request will be granted or denied. However, if it is
known that circumstances prevent the agency from granting access within twenty business days, or
ifthe agency cannot grant access by the approximate date given and needs more than twenty business
days to grant access, it must provide a written explanation of its inability to do so and a specific date
by which it will grant access. That date must be reasonable in consideration of the circumstances
of the request.

The amendments clearly are intended to prohibit agencies from unnecessarily delaying
disclosure. They are not intended to permit agencies to wait until the fifth business day following
the receipt of arequest and then twenty additional business days to determine rights of access, unless
it is reasonable to do so based upon “the circumstances of the request.” From my perspective, every
law must be implemented in a manner that gives reasonable effect to its intent, and I point out that
in its statement of legislative intent, §84 of the Freedom of Information Law states that "it is
incumbent upon the state and its localities to extend public accountability wherever and whenever
feasible." Therefore, when records are clearly available to the public under the Freedom of
Information Law, or if they are readily retrievable, there may be no basis for a delay in disclosure.
As the Court of Appeals, the state’s highest court, has asserted:

"...the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objectives cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase 'public
accountability wherever and whenever feasible' therefore merely
punctuates with explicitness what in any event is implicit"
[Westchester News v. Kimball, 50 NY 2d 575, 579 (1980)].

In a judicial decision concerning the reasonableness of a delay in disclosure that cited and
confirmed the advice rendered by this office concerning reasonable grounds for delaying disclosure,
it was held that:

“The determination of whether a period is reasonable must be made
on a case by case basis taking into account the volume of documents
requested, the time involved in locating the material, and the
complexity of the issues involved in determining whether the
materials fall within one of the exceptions to disclosure. Such a
standard is consistent with some of the language in the opinions,
submitted by petitioners in this case, of the Committee on Open
Government, the agency charged with issuing advisory opinions on

FOIL”(Linz v. The Police Department of the City of New York,
Supreme Court, New York County, NYLJ, December 17, 2001).
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If neither a response to a request nor an acknowledgement of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date ofless than twenty business days given in its acknowledgement, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

I note that on August 16, 2006, legislation became effective that broadens the authority of
the courts to award attorney’s fees when government agencies fail to comply with the Freedom of
Information Law (S. 7011-A, Chapter 492). Under the amendments, when a person initiates a
judicial proceeding under the Freedom of Information Law and substantially prevails, a court has the
discretionary authority to award costs and reasonable attorney’s fees when the agency had no
reasonable basis for denying access to records, or when the agency failed to comply with the time
limits for responding to a request.

I hope that I have been of assistance.

Sincerely,

SV
obert. Freeman '
Executive Director

RIJF:tt

cc: Board of Trustees
Keith E. Rang, Clerk/Assistant Village Manager
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Attorney & Counselor at Law
P.O. Box 326

Clarksville, NY 12041-0326

The staff of the Committee on Open Government is authorized to issue advisory opinions. The

ensuing staff advisory opinion is based solely upon the information presented in vour
correspondence.

Dear Mr. Henner:

I have received your letter and the materials attached to it. Please accept my apologies for
the delay in response.

You have sought an advisory opinion concerning the “[a]pplicability of the intra-agency
exemption under § 87 (2) (g) of the Public Officers Law to request under Personal Privacy Protection
Law.” By way of background, your client requested records from her former employer, the Higher
Education Services Corporation, pertaining, in brief, to a certain incident in which she was involved,
concerning the decision to terminate her employment, and evaluations of her job performance.
Although eight pages of material were disclosed, other aspects of the request were denied, initially
on the basis of the provision cited above, as well as §95(6)(d) of the Personal Privacy Protection Law
(hereafter “the PPPL”). The initial denial of access was affirmed following an appeal, and it was
added that “these materials fall outside the scope of what is defined in the PPPL as a ‘record’ to
which HESC must provide access.” You noted in your letter that conversations with its staffindicate
that HESC relied in part on the decision rendered in Gorski v. Mullins, Supreme Court, Albany
County, July 1, 2003).

In this regard, I offer the following comments.

First, as you are aware, the Freedom of Information Law (hereafter “FOIL”) defines the term
“record” for purposes of statute broadly in §86(4) to include:

"...any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
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memoranda, opinions, folders, files, books, manuals, pamphlets,
forms, papers, designs, drawings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regulations or codes."

Based on the foregoing, the function, content or origin of documentary materials do not bear upon
the applicability of FOIL; all such materials fall within the ambit of that statute.

As a general matter, FOIL is based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that records or portions thereof fall within
one or more grounds for denial appearing in §87(2)(a) through (j) of the Law.

In consideration of the nature of the records sought and the exception to FOIL to which you
and HESC referred, the provision of primary significance under that statute is §87(2)(g), which
enables an agency to withhold records that:

"are inter-agency or intra-agency materials which are not:
i. statistical or factual tabulations or data;

ii. instructions to staff that affect the public;

iii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government...”

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or
determinations or external audits must be made available, unless a different ground for denial could
appropriately be asserted. Concurrently, those portions of inter-agency or intra-agency materials that
are reflective of opinion, advice, recommendation and the like could in our view be withheld
pursuant to FOIL.

Ipoint out that the Court of Appeals in Gould v. New York City [89 NY2d 267 (1996)] dealt
with the issue of what constitutes "factual data" that must be disclosed under §87(2)(g)(i). In its
consideration of the matter, the Court found that:

"...Although the term 'factual data' is not defined by statute, the
meaning of the term can be discerned from the purpose underlying the
intra-agency exemption, which is 'to protect the deliberative process
of the government by ensuring that persons in an advisory role [will]
be able to express their opinions freely to agency decision makers'
(Matter of Xerox Corp. v. Town of Webster, 65 NY2d 131, 132

[quoting Matter of Sea Crest Constr. Corp. v. Stubing, 82 AD2d 546,
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549]). Consistent with this limited aim to safeguard internal
government consultations and deliberations, the exemption does not
apply when the requested material consists of 'statistical or factual
tabulations or data' (Public Officers Law 87[2][g][(I]. Factual data,
therefore, simply means objective information, in contrast to
opinions, ideas, or advice exchanged as part of the consultative or
deliberative process of government decision making (see, Matter of
Johnson Newspaper Corp. v. Stainkamp, 94 AD2d 825, 827, affd on
op below, 61 NY2d 958; Matter of Miracle Mile Assocs. v. Yudelson,
68 AD2d 176, 181-182) id., 276-277).]

In my view, insofar as the records at issue consist of recommendations, advice, opinions or
constructive material, for example, they could be withheld under FOIL; insofar as they consist of
statistical or factual information, or other information accessible under subparagraphs (ii), (iii) or (iv)
of §87(2)(g), such as final agency determinations, I believe that they must be disclosed, unless a
separate exception is applicable. ’

Most importantly, insofar as the PPPL applies, I believe that the result would be different.
FOIL deals with rights of access conferred upon the public generally; the PPPL deals with rights of
access conferred upon an individual, a “data subject”, to records pertaining to him or her. A "data
subject” is "any natural person about whom personal information has been collected by an agency"
[§92(3)]. "Personal information" is defined to mean "any information concerning a data subject
which, because of name, number, symbol, mark or other identifier, can be used to identify that data
subject" [§92(7)]. For purposes of the PPPL, the term "record" is defined to mean "any item,
collection or grouping of personal information about a data subject which is maintained and is
retrievable by use of the name or other identifier of the data subject" [§92(9)].

I am unaware of the extent to which the materials sought constitute “records” for the
purposes of the PPPL. However, in consideration of the nature of the request, it would appear that
most, if not all, of the materials would be subject to rights conferred by that statute.

Rights conferred upon individuals by the PPPL are separate from those granted under the
FOIL. Under §95 of the PPPL, a data subject has the right to obtain from a state agency records
pertaining to herself, unless the records sought fall within the scope of exceptions appearing in
subdivisions (5), (6) or (7) of that section or §96, which would deal with the privacy of others.

[am mindful of the decision rendered in Gorski and respectfully disagree with certain aspects
of the holding. The court referred to interference with the deliberative process and the ability of
persons in an advisory role to express their opinions freely. With due respect to the Court, I believe
that a core purpose of the PPPL involves the ability of an individual who is the subject of records,
a data subject, to gain access such records and potentially challenge their accuracy. For instance, if
a co-worker sends memorandum to his or her supervisor suggesting that a fellow employee is drunk,
the fellow employee in my view has a right to gain access to that record pursuant to §95(1) of the
PPPL. It is important to have the right to do so, particularly if, for example, that employee was
experiencing the effects of medication. In that circumstance, the subject of the record would have
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the opportunity under §95(2) of the PPPL to correct the record, and if that request is refused, to
include his or her explanation of the matter in the record itself. By so doing, he or she might not be
penalized or stigmatized based on what might have been inaccurate conjecture regarding the
employee’s behavior or demeanor.

In sum, the PPPL does not contain an exception to rights of access comparable or analogous
to §87(2)(g) of the FOIL. Consequently, I believe that your client should enjoy rights of access to
records pertaining to herself that are subject to the PPPL in accordance with §95(1) of that statute,
except to the extent that disclosure would constitute an unwarranted invasion of the personal privacy
of persons other than herself, or which are outside the scope of rights conferred by that statute in
accordance with §95(6)(d).

The provision cited in the preceding sentence indicates that rights of access of a data subject
to not apply to:

“attorney’s work product or material prepared for litigation before
judicial, quasi-judicial, or administrative tribunals, as described in
subdivisions (c) and (d) of section three thousand one hundred one of
the civil practice law and rules...”

As you are aware, subdivisions (c) and (d) of §3101 of the CPLR respectively exempt the work
product of an attorney and material prepared for litigation from disclosure.

I hope that I have been of assistance.

Robert J. Freeman
Executive Directqr

RJF:;jm
'~ cc: Corinne Biviano

Cheryl B. Fisher
Donna Fesel
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The

ensuing staff advisory opinion is based solely upon the information presented in vour
correspondence.

Dear Mr. Cerreto:

I have received your letter and hope that you will accept my apologies for the delay in
response.

You referred to a person seeking records pursuant to the Freedom of Information Law who
asked that identifying details within her request be withheld from the public. Nevertheless, a copy
of the request was made available to a member of the Village Board of Trustees. You have sought
an opinion concerning the propriety of disclosure of the request to the trustee and to the general
public should a request for that record be made.

In this regard, first, assuming that the trustee sought the record at issue in relation to the
performance of his/her official duties, I do not believe that disclosure in that circumstance could be
equated to release of the record to the general public following a request made pursuant to the
Freedom of Information Law. Absent a statutory prohibition concerning disclosure of the record,
and there would be none in this instance, a disclosure to a government officer in the performance of
that person’s duties would, in my view, be appropriate and not inconsistent with law.

Second, as you are aware, the Freedom of Information Law is based upon a presumption of
access. Stated differently, all records of an agency are available, except to the extent that records or
portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (j) of the
Law. From my perspective, with the exception of portions of certain kinds of requests, those kinds
of records would be accessible to the public under the law.
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In my view, the only instances in which the records at issue may be withheld in part would
involve situations in which, due to the nature of their contents, disclosure would constitute "an
unwarranted invasion of personal privacy" [see Freedom of Information Law, § §87(2)(b) and 89(2)].
For instance, if a recipient of public assistance seeks records pertaining to his or her participation in
apublic assistance program, disclosure of the request would itself indicate that he or she has received
public assistance. In that case, I believe that identifying details could be deleted to protect against
an unwarranted invasion of personal privacy.

As stated by the Court of Appeals, the exception in the Freedom of Information Law
pertaining to the protection of personal privacy involves details about one's life "that would
ordinarily and reasonably be regarded as intimate, private information" [Hanig v. State Department
of Motor Vehicles, 79 NY2d 106, 112 (1992)]. In most instances, a request or the correspondence
pertaining to it between the agency and the applicant for records does not include intimate
information about the applicant. For example, if a request is made for an agency's budget, the
minutes of a meeting of a municipal board, or an agency's contract to purchase goods or services, the
request typically includes nothing of an intimate nature about the applicant. Further, many requests
are made by firms, associations, or persons representing business entities. In those cases, it is clear
that there is nothing "personal" about the requests, for they are made by persons acting in a business
or similar capacity (see e.g., American Society for the Prevention of Cruelty to Animals v. NYS
Department of Agriculture and Markets, Supreme Court, Albany County, Nay 10, 1989; Newsday
v. NYS Department of Health, Supreme Court, Albany County, October 15, 1991).

Third, it has been held that an individual’s “preference” concerning the disclosure is largely
irrelevant [see Johnson Newspaper Corp. v. Call, 115 AD2d 335 (1985)].. When records are
accessible by law, personal preferences inconsistent with law are of no significance.

Lastly, the Freedom of Information Law is permissive; even in situations in which an agency
may withhold records or portions of records, it is not obliged to do so [see Capital Newspapers v.
Burns, 67 NY2d 562, 567 (1986)]. Therefore, even if the Village could withhold the record on the

ground that disclosure would constitute an unwarranted invasion of personal privacy [see §87(2)(b)],
it would not be required to do so.

I hope that ] have been of assistance.

Sincerely,

S
Robert J. Freeman
Executive Director

RJF:jm
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The staff of the Committee on Open Government is authorized to issue gdviéorv oniniops. The
ensuing staff advisory opinion is based solely upon the information presented in vour
correspondence. '

Dear Mr. Nally:

Ihave received your letter and the materials relating to it. Please accept my apologies for the
delay in response.

You referred to an advisory opinion rendered at your request in January, 2005, concerning
the propriety of a denial of access to records by the New York City Economic Development
Corporation (“EDC”), and indicated that EDC soon after issuance of the opinion disclosed some 500
pages of documentation. A new request was made to EDC, and you asked whether my opinion
would change “if the circumstance has not changed.”

Having reviewed the opinion rendered in 2005, the analysis included reference to two of the
exceptions to rights of access appearing in §87(2) of the Freedom of Information Law. They were
§87(2)(c) concerning the ability to deny access insofar as disclosure “would impair present or
imminent contract awards...” and §87(2)(d), which authorizes an agency to withhold records or
portions of records when disclosure would “cause substantial injury to the competitive position” of
acommercial enterprise. Although the denial of your recent request also refers to §87(2)(c), it is also
based on a provision not relied upon in 2005, §87(2)(g).

The 2005 opinion stressed that the state’s highest court, the Court of Appeals, had rendered
a decision critical of a “categorical” or “blanket” denial of access to records in Gould v. New York
City Police Department, 89 N'Y2d 267 (1996)]. The Court in Gould focused on §87(2)(g) and found
that certain kinds of information found within records falling within the scope of that exception must
be disclosed, and in this regard, I offer the following comments.

First, my remarks with respect to the assertion of §87(2)(c) would be reiterated here, and
there is no need to do so.

Second, although §87(2)(g) potentially serves as a basis for denying access, due to its
structure, it often requires substantial disclosure. Specifically, that provision enables an agency to
withhold records that: .

"are inter-agency or intra-agency materials which are not:
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1. statistical or factual tabulations or data;
ii. instructions to staff that affect the public;
iii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

I emphasize that the introductory language of §87(2) refers to the authority to withhold
"records or portions thereof" that fall within the scope of the exceptions that follow. Inmy view, the
phrase quoted in the preceding sentence evidences a recognition on the part of the Legislature that
a single record or report, for example, might include portions that are available under the statute, as
well as portions that might justifiably be withheld. That being so, I believe that it also imposes an
obligation on an agency to review records sought, in their entirety, to determine which portions, if
any, might properly be withheld or deleted prior to disclosing the remainder,

To reiterate the direction offered by the Court of Appeals in Gould v. New York City Police
Department [89 NY2d 267 (1996)]:

"To ensure maximum access to government records, the 'exemptions
are to be narrowly construed, with the burden resting on the agency
to demonstrate that the requested material indeed qualifies for
exemption' (Matter of Hanig v. State of New York Dept. of Motor
Vehicles, 79 N.Y.2d 106, 109, 580 N.Y.S.2d 715, 588 N.E.2d 750
see, Public Officers Law § 89[4][b]). As this Court has stated, '[o]nly
where the material requested falls squarely within the ambit of one of
these statutory exemptions may disclosure be withheld' (Matter of
Fink v. Lefkowitz, 47 N.Y.2d, 567, 571, 419 N.Y.S8.2d 467, 393
N.E.2d 463)" (id., 275).

In that decision, the Police Department contended that complaint follow up reports could be
withheld in their entirety on the ground that they fall within§87(2)(g). The Court, however, wrote
that: "Petitioners contend that because the complaint follow-up reports contain factual data, the
exemption does not justify complete nondisclosure of the reports. We agree" (id., 276), and stated
as a general principle that "blanket exemptions for particular types of documents are inimical to
FOIL's policy of open government” (id., 275).

I note that one of the contentions offered by the agency in Gould was that certain reports
could be withheld because they are not final and because they relate to matters for which no final
determination had been made. The Court rejected that finding and stated that:

"..we note that one court has suggested that complaint follow-up
reports are exempt from disclosure because they constitute nonfinal
intra-agency material, irrespective of whether the information
contained in the reports is 'factual data’ (see, Matter of Scott v, Chief
Medical Examiner, 179 AD2d 443, 444, supra [citing Public Officers
Law §87[2][g][iii)]. However, under a plain reading of §87(2)(g), the
exemption for intra-agency material does not apply as long as the
material falls within any one of the provision's four enumerated
exceptions. Thus, intra~-agency documents that contain 'statistical or
factual tabulations or data' are subject to FOIL disclosure, whether or
not embodied in a final agency policy or determination (see, Matter
of Farbman & Sons v. New York City Health & Hosp. Corp., 62
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NY2d 75, 83, supra; Matter of MacRae v. Dolce, 130 AD2d 577)..."
(id., 276).

The Court also dealt with the issue of what constitutes "factual data" that must be disclosed
under §87(2)(g)(1). In its consideration of the matter, the Court found that:

"...Although the term ‘factual data' is not defined by statute, the
meaning of the term can be discerned from the purpose underlying the
intra-agency exemption, which is 'to protect the deliberative process
of the government by ensuring that persons in an advisory role [will]
be able to express their opinions freely to agency decision makers'
(Matter of Xerox Corp. v. Town of Webster, 65 NY2d 131, 132
[quoting Matter of Sea Crest Constr. Corp. v. Stubing, 82 AD2d 546,
549]). Consistent with this limited aim to safeguard internal
government consultations and deliberations, the exemption does not
apply when the requested material consists of 'statistical or factual
tabulations or data' (Public Officers Law 87[2][g]{I]. Factual data,
therefore, simply means objective information, in contrast to
opinions, ideas, or advice exchanged as part of the consultative or
deliberative process of government decision making (see, Matter of
Johnson Newspaper Corp. v. Stainkamp, 94 AD2d 825, 827, affd on
opbelow, 61 NY2d 958; Matter of Miracle Mile Assocs. v. Yudelson,
68 AD2d 176, 181-182)” (id., 276-277).

In sum, insofar as the content of records falling within §87(2)(g) consists of statistical or
factual information, or any of the other categories of information appearing in subparagraphs (ii),
(iii) or (iv) of that provision, I believe that they must be disclosed, unless a separate exception can
properly be asserted, i.e., §87(2)(¢c).

I'hope that | have been of assistance.

2
| A 3: _"\Ci»{ ; é&&\ﬂﬂ*w
Robert™. Freeman

Executive Director

RJIF:jm

- cc: Judy Fensterman
David Shelley
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Mr. Gregory Lee

07-A-4990

Five Points Correctional Facility
P.O. Box 119

Romulus, NY 14541

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon' the information presented in your

correspondence.

Dear Mr. Lee:

I have received your letter in which you indicated that you have encountered difficulty in
obtaining records from two law enforcement agencies and a district attorney’s office.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that: '

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgment of the receipt of such request and a statement of the
approximate date, which shall be reasonable under the circumstances
of the request, when such request will be granted or denied, which
shall be reasonable in consideration of the circumstanced relating to
the request and shall not exceed twenty business days from the date
of such acknowledgment, except in unusual circumstances. In the
event that such unusual circumstances prevent the grant or denial of
the request within twenty business days, the agency shall state in
writing both the reason for the inability to do so and a date certain
within a reasonable time, based on such unusual circumstances, when
the request shall be granted or denied.”
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If neither a response to a request nor an acknowledgment of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgment, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,

the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

I hope that I have been of assistance.
Sincerely,

ROBERT J. FREEMAN
Executive Director

Y e —

BY: anet M. Mercer
Administrative Professional
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Mr. Virgil Brown

ICN: 49005

Erie County Correctional Facility
11581 Walden Avenue

Alden, NY 14004

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your

correspondence.

Dear Mr. Brown:

I have received your letter in which you indicated that you have requested records from the
Department of Correctional Services and, as of the date of your letter to this office, you had not
received a response.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgment of the receipt of such request and a statement of the
approximate date, which shall be reasonable under the circumstances
of the request, when such request will be granted or denied, which
shall be reasonable in consideration of the circumstanced relating to
the request and shall not exceed twenty business days from the date
of such acknowledgment, except in unusual circumstances. In the
event that such unusual circumstances prevent the grant or denial of
the request within twenty business days, the agency shall state in
writing both the reason for the inability to do so and a date certain
within a reasonable time, based on such unusual circumstances, when
the request shall be granted or denied.”
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If neither a response to a request nor an acknowledgment of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgment, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
-explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

The person designated by the Department of Correctional Services to determine appeals is
Anthony J. Annucci, Counsel.

I hope that I have been of assistance.
Sincerely,

ROBERT J. FREEMAN
Executive Director

BY: anet M. Mercer
Administrative Professional

JMM:RJF:;jm



From: Freeman, Robert (DOS)
Sent: Monday, January 14, 2008 11:51 AM
To:  shaolinprince@hotmail.com

Dear Mr. Melton:

I have received your letter and regret to inform you that there is no federal or state
agency that can offer direct assistance in compelling an agency to comply with the Freedom of
Information Law. In some instances, shedding light on a matter or gaining publicity may
encourage compliance. In addition, I note that the Freedom of Information Law authorizes (but
does not guarantee) a court to award attorney’s fees when a member of the public substantially
prevails in a lawsuit and finds either that the agency had no reasonable basis for denying access
to records or failed to abide by the time limits required in that statute concerning the time for
responding to requests and appeals.

Robert J. Freeman

Executive Director

NYS Committee on Open Government
Department of State

41 State Street

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html

E

sssssss



TLOTC S e e
/(‘4«/ - f”)(,,} /(;/(7/} ‘j)

From: Freeman, Robert (DOS)

Sent: Monday, January 14, 2008 12:09 PM
To:  ewiatrjr@roadrunner.com

Cc:  gyoung@town.new-hartford.ny.us

Dear Mr. Wiatr:

I have received your letter in which you asked that this office “coordinate. ..action(s)
that are deemed necessary thus ensuring the immediate release” of a “CPA Audit and
Management (Opinion) Letter” by the Town of New Hartford.

In this regard, please note that the Committee on Open Government is authorized to provide
advice and opinions pertaining to the Freedom of Information Law. This office is not
empowered to compel an agency to grant access to records or otherwise comply with law.
Nevertheless. I point out that subparagraph (iv) section 87(2)(g) of the Freedom of Information
Law specifies that external audits are accessible to the public. Additionally, section 35(2)(a) of
the General Municipal Law states that a management letter filed with a municipal clerk is
available to the public as well.

Robert J. Freeman

Executive Director

NYS Committee on Open Government
Department of State

41 State Street

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html
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E-MAIL
TO: Sandy Petros

'
FROM: Robert J. Freeman, Executive Director w

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Ms. Petros:

As you are aware, we have received your letter. Please accept my apologies for the delay in
response.

You have sought assistance in obtaining divorce records that are more than one hundred years
old from the Seneca County Clerk. Additionally, you questioned the fee for a copy of a record
charged by the Clerk.

In this regard, it is noted at the outset that the primary function of this office relates to the
Freedom of Information Law, which does not apply to the courts or records maintained by the courts.
The records of your interest are filed with a court officer, i.e., a court clerk or county clerk acting as
the clerk of a court. That being so, the records are outside the coverage of the Freedom of
Information Law. Nevertheless, as you suggested, although records indicating the details of
matrimonial proceedings are generally confidential to all but the parties and their attorneys pursuant
to §235 of the Domestic Relations Law, subdivision (5) of that statute specifies that the restrictions
requiring confidentiality “shall cease to apply one hundred years after date of filing, and such records
shall thereupon be public records available to public inspection.” Since the records sought involve
a divorce occurring in 1876, I believe that they must be made available based on subdivision (5).

With respect to fees for copies, when the Freedom of Information Law applies, it authorizes
certain maximum fees, unless a different statute authorizes a different fee. Again, the Freedom of
Information Law would not apply in this instance. It is my understanding that §8019(f)(1) of the
Civil Practice Law and Rules authorizes a clerk to charge sixty-five cents for the preparation of a
copy of a record, with a minimum fee of one dollar and thirty cents. Further, when documents are
considered genealogical records, subdivision (3) of §4174 of the Public Health Law refers to
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- searches for and the fees for records sought for genealogical or research purposes that may be
imposed by "any person authorized" by the State Commissioner of Health, states that:

"For any search of the files and records conducted for authorized
genealogical or research purposes, the commissioner or any person
authorized by him shall be entitled to, and the applicant shall pay, a
fee of twenty dollars for each hour or fractional part of an hour of
time for search, together with a fee of two dollars for each uncertified
copy or abstract of such records requested by the applicant or for a
certification that a search discloses no record."

[ hope that the foregoing serves to enhance your understanding of the matter and that [ have
been of assistance.

RIF:tt

cc: Hon. Tina Lotz
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Mr. Felix Machado

01-A-2869

Sing Sing Correctional Facility
354 Hunter Street

Ossining, NY 10562

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your

correspondence.

Dear Mr. Machado:

I have received your letter in which you indicated that you have encountered difficulty in
obtaining records from a district attorney’s office.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date, which shall be reasonable under the
circumstances of the request, when such request will be granted or
denied...” '

It is noted that new language was added to that provision on May 3, 2005 (Chapter 22, Laws
of 2005) stating that:

“If circumstances prevent disclosure to the person requesting the
record or records within twenty business days from the date of the
acknowledgement of the receipt of the request, the agency shall state,
in writing, both the reason for the inability to grant the request within
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twenty business days and a date certain within a reasonable period,
depending on the circumstances, when the request will be granted in
whole or in part.”

Based on the foregoing, an agency must grant access to records, deny access in writing, or
acknowledge the receipt of a request within five business days of receipt of a request. When an
acknowledgement is given, it must include an approximate date within twenty business days
indicating when it can be anticipated that a request will be granted or denied. However, if it is
known that circumstances prevent the agency from granting access within twenty business days, or
if the agency cannot grant access by the approximate date given and needs more than twenty business
days to grant access, it must provide a written explanation of its inability to do so and a specific date
by which it will grant access. That date must be reasonable in consideration of the circumstances
of the request.

In a judicial decision concerning the reasonableness of a delay in disclosure that cited and
confirmed the advice rendered by this office concerning reasonable grounds for delaying disclosure,
it was held that:

“The determination of whether a period is reasonable must be made
on a case by case basis taking into account the volume of documents
requested, the time involved in locating the material, and the
complexity of the issues involved in determining whether the
materials fall within one of the exceptions to disclosure. Such a
standard is consistent with some of the language in the opinions,
submitted by petitioners in this case, of the Committee on Open
Government, the agency charged with issuing advisory opinions on

FOIL”(Linz v. The Police Department of the City of New York,
Supreme Court, New York County, NYLJ, December 17, 2001).

If neither a response to a request nor an acknowledgement of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgement, ifit acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
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the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

[ note that on August 16, 2006, Governor Pataki signed into law, effective immediately,
legislation that broadens the authority of the courts to award attorney’s fees when government
agencies fail to comply with the Freedom of Information Law (S. 7011-A, Chapter 492). Under the
amendments, when a person initiates a judicial proceeding under the Freedom of Information Law
and substantially prevails, a court has the discretionary authority to award costs and reasonable
attorney’s fees when the agency had no reasonable basis for denying access to records, or when the
agency failed to comply with the time limits for responding to a request.

[ hope that [ have been of assistance.
Sincerely,

ROBERT J. FREEMAN
Executive Director

BY: ¢Janet M. Mercer
Administrative Professional
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E-MAIL

TO: Larry A. Shafer, Sr.

FROM: Camille S. Jobin-Davis, Assistant Director ( m

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Shafer:

We are in receipt of your request for an advisory opinion concerning application of the
Freedom of Information Law to requests made to Binghamton University, specifically for bid
tabulation sheets for intercollegiate athletic transportation submitted by the successful bidder. It is
our understanding that such sheets were submitted in conjunction with bids opened on July 23,2007,
and that they were made part of a contract that is currently in effect. Your appeal following a denial
of access to the tabulation sheets was denied in September of 2007 because the contract “has yet to
be approved and is under review by the Office of the Attorney General and the Office of the State
Comptroller.” To date, the requested sheets have not been made available to you. We believe that
such sheets should have been made available to you in a timely manner subsequent to the bid
opening, and we offer the following comments.

First, the Freedom of Information Law pertains to agency records, and §86(4) of the Law
defines the term "record" expansively to mean:

"...any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets,
forms, papers, designs, drawings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regulations or codes."

Therefore, as soon as a bid or any other documentation is created by or comes into the possession
of an agency, it constitutes a "record" that falls within the coverage of the Freedom of Information
Law. This is not to suggest that a bid must be disclosed immediately upon receipt by an agency, but
rather that it is subject to rights of access conferred by the Freedom of Information Law.
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Second, as a general matter, the Freedom of Information Law is based upon a presumption
of access. Stated differently, all records of an agency are available, except to the extent that records
or portions thereof fall within one or more grounds for denial appearing in section §7(2)(a) through
(j) of the law. '

As indicated in the University’s belated denial of your request, most relevant with respect
to access to bids and related records is §87(2)(c). That provision permits an agency to withhold
records or portions thereof that:

"if disclosed would impair present or imminent contract awards or
collective bargaining negotiations..."

In our view, the key word in §87(2)(c) is "impair", and the potential for harm or impairment as a
result of disclosure is the determining factor regarding the propriety of a denial under that provision.

In the context of your letter, if, for example, an agency seeking bids receives anumber of bids
and related records, but the deadline for their submission has not been reached, premature disclosure
of the records to another possible submitter might provide that person or firm with an unfair
advantage vis a vis those who already submitted bids. Further, disclosure of the identities of bidders
or the number of bidders might enable another potential bidder to tailor his bid in a manner that
provides him with an unfair advantage in the bidding process. In such a situation, harm or
"impairment" would likely be the result, and the records could justifiably be denied. However, after
the deadline for submission of bids or other records has been reached, often the passage of that event
results in the elimination of harm. As such, bids may be available, depending upon the attendant
facts, even prior to an official bid opening or a determination to make an award. Further, it has been
held that bids or proposals are available after a contract has been awarded, and that, in view of the
requirements of the Freedom of Information Law, "the successful bidder had no reasonable
expectation of not having its bid open to the public" [Contracting Plumbers Cooperative Restoration
Corp. v. Ameruso, 105 Misc. 2d 951, 430 NYS 2d 196, 198 (1980)]. In a decision dealing
specifically with records sought in relation to the RFP process, it was held by the Appellate Division
that "once the contract was awarded...the terms of [the] RFP response could no longer be
competitively sensitive" [Cross-Sound Ferry v. Department of Transportation, 219 AD2d 346, 634
NYS2d 575,577 (1995)].

Further, the Freedom of Information Law provides direction concerning the time and manner
in which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date, which shall be reasonable under the
circumstances of the request, when such request will be granted or
denied...”
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It is noted that new language was added to that provision on May 3, 2005 (Chapter 22, Laws
of 2005) stating that:

“If circumstances prevent disclosure to the person requesting the
record or records within twenty business days from the date of the
acknowledgement of the receipt of the request, the agency shall state,
in writing, both the reason for the inability to grant the request within
twenty business days and a date certain within a reasonable period,
depending on the circumstances, when the request will be granted in
whole or in part.”

Based on the foregoing, an agency must grant access to records, deny access in writing, or
acknowledge the receipt of a request within five business days of receipt of a request. When an
acknowledgement is given, it must include an approximate date within twenty business days
indicating when it can be anticipated that a request will be granted or denied. If it is known that
circumstances prevent the agency from granting access within twenty business days, or if the agency
cannot grant access by the approximate date given and needs more than twenty business days to grant
access, however, it must provide a written explanation of its inability to do so and a specific date by
which it will grant access. That date must be reasonable in consideration of the circumstances of the
request.

The amendments clearly are intended to prohibit agencies from unnecessarily delaying
disclosure. They are not intended to permit agencies to wait until the fifth business day following
the receipt of a request and then twenty additional business days to determine rights of access, unless
it is reasonable to do so based upon “the circumstances of the request.” It is our perspective that
every law must be implemented in a manner that gives reasonable effect to its intent, and we point
out that in its statement of legislative intent, §84 of the Freedom of Information Law states that "it
is incumbent upon the state and its localities to extend public accountability wherever and whenever
feasible." Therefore, when records are clearly available to the public under the Freedom of
Information Law, or if they are readily retrievable, there may be no basis for a delay in disclosure.
As the Court of Appeals, the state’s highest court, has asserted:

"...the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objectives cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase 'public
accountability wherever and whenever feasible' therefore merely
punctuates with explicitness what in any event is implicit"
[Westchester News v. Kimball, 50 NY 2d 575, 579 (1980)].

In a judicial decision concerning the reasonableness of a delay in disclosure that cited and
confirmed the advice rendered by this office concerning reasonable grounds for delaying disclosure,
it was held that:
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“The determination of whether a period is reasonable must be made
on a case by case basis taking into account the volume of documents
requested, the time involved in locating the material, and the
complexity of the issues involved in determining whether the
materials fall within one of the exceptions to disclosure. Such a
standard is consistent with some of the language in the opinions,
submitted by petitioners in this case, of the Committee on Open
Government, the agency charged with issuing advisory opinions on
FOIL”(Linz v. The Police Department of the City of New York,
Supreme Court, New York County, NYLJ, December 17, 2001).

If neither a response to a request nor an acknowledgement of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgement, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

On behalf of the Committee on Open Government, we hope this is helpful to you.

CSJ:tt

cc: Stacey Hengsterman
Barbara Scarlett



From: Mercer, Janet (DOS)

Sent: Thursday, January 24, 2008 2:50 PM

To:  Alexander Chimarev

Subject: RE: Failure to respond to FOIL request

Dear Mr. Chimarev:;

I have received your correspondence in which you indicated that you have encountered
difficulty in obtaining records from the Departmental Disciplinary Committee. That entity
investigates complaints concerning the professional conduct of attorneys pursuant to the
authority conferred by the Appellate Division.

In my view, the Departmental Disciplinary Committee is not subject to the Freedom of
Information Law. In this regard, I offer the following comments.

First, that statute pertains to agency records, and §86(3) defines the term “agency” to
include:

"any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation,
council, office or other governmental entity performing a
governmental or proprietary function for the state or any one or
more municipalities thereof, except the judiciary or the state
legislature."

In turn, §86(1) defines “judiciary” to mean:

“the courts of the state, including any municipal or district court,
whether or not of record.”

As such, the Freedom of Information Law excludes the courts from its coverage.

Second, with respect to the discipline of attorneys, §90(10) of the Judiciary Law states
that:

“Any statute or rule to the contrary notwithstanding, all papers,
records and documents upon the application or examination of any
person for admission as an attorney or counsellor at law and upon
any complaint, inquiry, investigation or proceeding relating to the
conduct or discipline of an attorney or attorneys, shall be sealed
and be deemed private and confidential. However, upon good
cause being shown, the justices of the appellate division having
jurisdiction are empowered, in their discretion, by written order, to
permit to be divulged all or any part of such papers, records and
documents. In the discretion of the presiding or acting presiding
justice of said appellate division, such order may be made without
notice to the persons or attorneys to be affected thereby or upon
such notice to them as he may direct. In furtherance of the purpose
of this subdivision, said justices are also empowered, in their
discretion, from time to time to make such rules as they may deem



necessary. Without regard to the foregoing, in the event that
charges are sustained by the justices of the appellate division
having jurisdiction in any complaint, investigation or proceeding
relating to the conduct or discipline of any attorney, the records
and documents in relation thereto shall be deemed public records.”

Therefore, when records are subject to §90(10) of the Judiciary Law, I believe that they
may be disclosed only in conjunction with that statute, and that the Freedom of Information Law
would be inapplicable. I note, too, that a different entity, one that also performs a function on
behalf of the Appellate Division in relation to §90 of the Judiciary Law, was found to exercise a
judicial function, is part of the judiciary and, therefore, is outside the coverage of the Freedom of
Information Law [see Pasik v. State Board of Law Examiners, 102 AD2d 395 (1984)].

I hope that I have been of assistance.

Robert J. Freeman

Executive Director

NYS Committee on Open Government

One Commerce Plaza

99 Washington Ave., Suite 650

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - Fax
http://www.dos.state.ny.us/coog/coogwww.html
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Executive Director

Rabert J. Freeman

Mr. Anthony Breedlove
03-B-3102

Upstate Correctional Facility
P.O. Box 2001

Malone, NY 12953

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your
correspondence.

Dear Mr. Breedlove:

I have received your letter in which you indicated that you have encountered difficulty in
receiving responses to your Freedom of Information Law request and appeal from the Department
of Correctional Services. :

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgment of the receipt of such request and a statement of the
approximate date, which shall be reasonable under the circumstances
of the request, when such request will be granted or denied, which
shall be reasonable in consideration of the circumstanced relating to
the request and shall not exceed twenty business days from the date
of such acknowledgment, except in unusual circumstances. In the
event that such unusual circumstances prevent the grant or denial of
the request within twenty business days, the agency shall state in
writing both the reason for the inability to do so and a date certain
within areasonable time, based on such unusual circumstances, when
the request shall be granted or denied.”



Mr. Anthony Breedlove
January 24, 2008
Page - 2 -

If neither a response to a request nor an acknowledgment of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgment, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"..any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

I hope that I have been of assistance.

Sincerely,

ROBERT J. FREEMAN
Executive Director

anet M. Mercer |
Administrative Professional

BY:

JMM:RJF:;jm

cc: Anthony J. Annucci
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Executive Director

Robert J, Freeman

Mr. Donnie Dinkins
97-A-1113

Auburn Correctional Facility
P.O. Box 618

Auburn, NY 13024

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your
correspondence.

Dear Mr. Dinkins:

I have received your letter in which you indicated that you have encountered difficulty in
receiving responses to your Freedom of Information Law request and appeal from the Department
of Correctional Services.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgment of the receipt of such request and a statement of the
approximate date, which shall be reasonable under the circumstances
of the request, when such request will be granted or denied, which
shall be reasonable in consideration of the circumstanced relating to
the request and shall not exceed twenty business days from the date
of such acknowledgment, except in unusual circumstances. In the
event that such unusual circumstances prevent the grant or denial of
the request within twenty business days, the agency shall state in
writing both the reason for the inability to do so and a date certain
within a reasonable time, based on such unusual circumstances, when
the request shall be granted or denied.”
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If neither a response to a request nor an acknowledgment of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgment, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

I hope that I have been of assistance.
Sincerely,

ROBERT J. FREEMAN
Executive Director

BY: fanet M. Mercer
Administrative Professional

JMM:RJF:;jm

cc: Anthony J. Annucci
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Executive Director

Robert J. Freeman

Mr. Richard Champion
- 97-B-1527
Oneida Correctional Facility
6100 School Road
Rome, NY 13440

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your

correspondence.

Dear Mr. Champion:

I have received your letter concerning an unanswered request made to the Oneida County
Clerk’s Office for a copy of an indictment relating to your case in 1996.

In this regard, it does not appear that the Freedom of Information Law would have applied.
That statute pertains to agency records, and §86(3) defines the term “agency” to mean:

"..any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."

In turn, §86(1) defines “judiciary” to mean:

“...the courts of the state, including any municipal or district court,
whether or not of record.”

Based on the foregoing, the Freedom of Information Law does not apply to the courts or records
maintained for the courts. This is not to suggest that court records are not available. On the
contrary, in most instances, they are accessible pursuant to different statutes (see e.g., Judiciary Law,
§255). Itis suggested that you renew your request, citing an applicable provision of law as the basis

of the request.



Mr. Richard Champion
January 24, 2008
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I hope that I have been of assistance.

Sincerely,

LMG;/;L/

Robert J. Freeman
Executive Director

RJF:jm
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Executive Director

Robert J. Freeman

Mr. Walter Grant
77-A-2462

Oneida Correctional Facility
P.O. Box 4580

Rome, NY 13442

Dear Mr. Grant:

I have received your letter in which you appealed a denial of access to records by an assistant
district attorney in New York County.

Please note that the Committee on Open Government is authorized to provide advice and
opinions concerning the Freedom of Information Law. The Committee is not empowered to
determine appeals or otherwise compel an agency to comply with law. The provision dealing with
the right to appeal a denial of access to records, §89(4)(a) of the Freedom of Information Law, states

in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive or governing body
of the entity, or the person thereof designated by such head, chief
executive, or governing body, who shall within ten business days of
the receipt of such appeal fully explain in writing to the person
requesting the record the reasons for further denial, or provide access
to the record sought."

I hope that the foregoing serves to clarify your understanding and that I have been of
assistance. '

Sincerely,

K f—
obert J. Freeman
Executive Director

RJF:jm
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Mr. Herbert Lewis
#441-07-02334

AMKC C-95

18-18 Hazan Street

East Elmhurst, NY 11370

Dear Mr. Lewis:

Thave received your letter in which you requested from the Committee on Open Government
and former Secretary of State Daniels a certain record relating to parole.

Please note that the provision of the State Constitution that you cited pertains to the filing
of state agencies’ regulations with the Department of State. The record that you seek is not
maintained by the Department. Further, the Committee on Open Government is authorized to
provide advice and opinions relating to the Freedom of Information Law; the Committee does not
have custody or control of records generally.

It 1s suggested that you request the record at issue from the agency that is most likely to
possess it. In this instance, it appears that the source of that record would be the Division of Parole.
I point out, too, that each agency is required to designate one or more “records access officers.” A
records access officer has the duty of coordinating an agency’s response to requests for records, and
it 1s recommended that a request be made to the records access officer at the Division of Parole.

I hope that the foregoing serves to clarify your understanding and that I have been of
assistance.

Sigeerely,

i

Lobert J. Freeman
Executive Director

RJF:1t
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Mr. Stephen Boykin
04-A-1163

Southport Correctional Facility
P.O. Box 2000

Pine City, NY 14871-2000

‘Dear Mr. Boykin:

I have received your letter in which you refer to your interest in obtaining a copy of a
“certificate of conviction” from this office.

In this regard, the Committee on Open Government is authorized to provide advice and
opinions pertaining to the Freedom of Information Law. The Committee does not have general
custody or control of records, and we do not maintain the kind of record that you requested.

On the basis of your comments, it appears that the record sought would be maintained by the
court in which the conviction occurred. Ifthat is so, I point out that the Freedom of Information Law
excludes the courts from its coverage. However, court records are generally accessible to the public
pursuant to different provisions of law (see e.g., Judiciary Law, §255). If you believe that the record
of your interest is maintained by a court, it is suggested that you seek the record from the clerk of

the court, citing an applicable provision of law as the basis for the request.

Ifthe record is maintained by an agency subject to the Freedom of Information Law, arequest
should be made to the “records access officer” at that agency. The records access officer has the duty
of coordinating an agency’s response to requests for records.

I hope that I have been of assistance.

Sipcerely, ,
L@wjﬁ\\

Robert J. Freeman
Executive Director

RIJF:tt
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Mr. Timothy Grant

87-A-6099

Southport Correctional Facility
P.O. Box 2000

Pine City, NY 14871-2000

. Dear Mr. Grant:

I have received your letter in which you requested a copy of a “certificate of conviction” from
this office.

In this regard, the Committee on Open Government is authorized to provide advice and
opinions pertaining to the Freedom of Information Law. The Committee does not have general
custody or control of records, and we do not maintain the kind of record that you requested.

On the basis of your comments, it appears that the record sought would be maintained by the
court in which the conviction occurred. If that is so, I point out that the Freedom of Information Law
excludes the courts from its coverage. However, court records are generally accessible to the public
pursuant to different provisions of law (see e.g., Judiciary Law, §255). If you believe that the record
of your interest is maintained by a court, it is suggested that you seek the record from the clerk of
the court, citing an applicable provision of law as the basis for the request.

Ifthe record is maintained by an agency subject to the Freedom of Information Law, arequest
should be made to the “records access officer” at that agency. The records access officer has the duty
of coordinating an agency’s response to requests for records.

I hope that I have been of assistance.

Sincerely,

Executlve Director

RIF:tt
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Robert J. Freeman

Mr. Kenneth J. Vogel
Roehrs Construction, Inc.
P.O. Box 406
Clintondale, NY 12515

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your

correspondence.

Dear Mr. Vogel:

I have received your letter and hope that you will accept my apologies for the delay in
response.

You expressed an “understanding that Bid Results summation numbers are listed on web site
for each of the particular government agencies that solicit them, but only for a limited time.” You
also referred to certain bids being “itemized” and contended that “itemized results should be
available to the public after the contract has been awarded.”

_In this regard, first, while it has become common practice for government agencies to post
information on websites, there is nothing in the Freedom of Information Law requiring that they do
so. Similarly, when information is posted, that law does not specify the duration of the posting.

Second, however, the Freedom of Information Law applies to all government records and
confers rights of access as long as records exist. As a general matter, the Freedom of Information
Law is based upon a presumption of access. Stated differently, all records of an agency are available,
except to the extent that records or portions thereof fall within one or more grounds for denial

appearing in §87(2)(a) through (j) of the Law.

The provision of greatest significance relative to your remarks is §87(2)(c), which authorizes
an agency to withhold records to the extent that disclosure “would impair present or imminent
contract awards...” When an agency solicits bids, but the deadline for their submission has not been
reached, premature disclosure to another possible submitter might provide that person or firm with
an unfair advantage vis a vis those who already submitted bids. Further, disclosure of the identities
of bidders or the number of bidders might enable another potential bidder to tailor his bid in a



Mr. Kenneth J. Vogel
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manner that provides him with an unfair advantage in the bidding process. In such a situation, harm
or "impairment" would likely be the result, and the records could justifiably be denied. However,
when the deadline for submission of bids has been reached, all of the submitters are on an equal
footing and an agency is generally obliged to accept the lowest appropriate bid. In that situation, the
bids would, in my opinion, be available.

If records relating to bids have been prepared, such as “summation numbers”, itemized
results or other documentation, those records would, in my opinion, be accessible following the
opening of the bids and an award. That they may not be posted or are removed from a website would
not alter rights of access. So long as the exist, I believe that an agency would be required to disclose
them in response to a request made pursuant to the Freedom of Information Law.

I hope that I have been of assistance.,
Sincerely,

obert J. Freeman

Executive Director

RJF:jm
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in writing, both the reason for the inability to grant the request within

- twenty business days and a date certain within a reasonable period,
depending on the circumstances, when the request will be granted in
whole or in part.”

‘Based on the foregoing, an agency must grant access to records, deny access in writing, or
acknowledge the receipt of a request within five business days of receipt of a request. When an
acknowledgement is given, it must include an approximate date within twenty business days
indicating when it can be anticipated that a request will be granted or denied. However, if it is
known that circumstances prevent the agency from granting access within twenty business days, or
ifthe agency cannot grant access by the approximate date given and needs more than twenty business
days to grant access, it must provide a written explanation of its inability to do so and a specific date -
by which it will grant access. That date must be reasonable in consideration of the circumstances

of the request.

The amendments clearly are intended to prohibit agencies from unnecessarily delaying
disclosure. They are not intended to permit agencies to wait until the fifth business day following
the receipt of a request and then twenty additional business days to determine rights of access, unless
itis reasonable to do so based upon “‘the circumstances of the request.” From my perspective, every
law must be implemented in a manner that gives reasonable effect to its intent, and I point out that
in its statement of legislative intent, §84 of the Freedom of Information Law states that "it is
incumbent upon the state and its localities to extend public accountability wherever and whenever
feasible." Therefore, when records are clearly available to the public under the Freedom of
Information Law, or if they are readily retrievable, there may be no basis for a delay in disclosure.
- As the Court of Appeals, the state’s highest court, has asserted:

"...the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objectives cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase 'public
accountability wherever and whenever feasible' therefore merely
punctuates with explicitness what in any event is implicit"
[Westchester News v. Kimball, S0 NY 2d 575, 579 (1980)].

In a judicial decision concerning the reasonableness of a delay in disclosure that cited and
confirmed the advice rendered by this office concerning reasonable grounds for delaying disclosure,
it was held that:

“The determination of whether a period is reasonable must be made
on a case by case basis taking into account the volume of documents
requested, the time involved in locating the material, and the
complexity of the issues involved in determining whether the
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materials fall within one of the exceptions to disclosure. Such a
standard is consistent with some of the language in the opinions,
submitted by petitioners in this case, of the Committee on Open
Government, the agency charged with issuing advisory opinions on
FOIL”(Linz v. The Police Department of the City of New York,
Supreme Court, New York County, NYLJ, December 17, 2001).

If neither a response to a request nor an acknowledgement of the receipt of arequest is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgement, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

Section §9(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

I note that legislation enacted in 2006 broadened the authority of the courts to award -
attorney’s fees when government agencies fail to comply with the Freedom of Information Law.
Under those amendments, when a person initiates a judicial proceeding under the Freedom of
Information Law and substantially prevails, a court has the discretionary authority to award costs and
reasonable attorney’s fees when the agency had no reasonable basis for denying access to records,
or when the agency failed to comply with the time limits for responding to a request.

Second, the Town Clerk wrote that “[t]he opinion of the town Attorney states that you cannot
FOIL a file [and] that you would need to request a specific document or documents in the file.” If
indeed that is the opinion of the Town Attorney, it is inconsistent with the language of the Freedom
of Information Law and its judicial interpretation. '

By way of background, when the Freedom of Information Law was enacted in 1974, it
required that an applicant must seek “identifiable” records. Therefore, a person seeking records was
required to identify records sought with particularity. Since 1978, however, §89(3) of the Freedom
of Information Law has merely required that an applicant must “reasonably describe” the records
sought. The Court of Appeals, the state’s highest court, has held that when an agency has the ability.
to locate records with reasonable effort based on the terms of a request, the applicant has met the
responsibility of reasonably describing the records, irrespective of the volume of the request. The
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decision, Konigsberg v. Coughlin [68 NY2d 245 (1986)], involved a request by an inmate for records
pertaining to him that could be located based on his name or identification number. The agency in
receipt of the request located approximately 2,300 pages of material, and the court found that the
request “reasonably described” the records. In my view, it is clear that your request met that

standard.
I hope that I have been of assistance.
Sincerély,

Wkt

Robert J. Freeman
Executive Director

RJF:jm
cc: Town Board

Hon. Carol Meissner
J.-Grant Zajas
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Executive Director

Robert J, Freeman

E-Mail

TO: Ms. Shereen Bobrowsky

FROM: Robert J. Freeman, Executive Director W

The staff of the Committee on Open Government is authorized to issue advisory opinions. The

ensuing staff advisory opinion is based solely upon the information presented in your
correspondence.

Dear Ms. Bobrowsky:

TI'have received your correspondence and hope that you will accept my apologies for the delay
in response.

You referred to requests made to the office of the Westchester County District Attorney that
were misplaced or “ignored.” In this regard, I offer the following comments.

First, I note that the regulations promulgated by the Committee on Open Government, which
have the force and effect of law, require that each agency must designate one or more “records access
officers” (21 NYCRR §1401.2). The records access officer has the duty of coordinating an agency’s
response to requests for records. In the future, it is suggested that any requests be made to the
records access officer at the agency that maintains the records of your interest.

. .,‘..]

Second, the Freedom of Information Law provides direction concerning the time and manner
in which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law
states in part that: :

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date, which shall be reasonable under the
circumstances of the request, when such request will be granted or
denied...”
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It is noted that new language was added to that provision in 2005 stating that:

“If circumstances prevent disclosure to the person requesting the
record or records within twenty business days from the date of the
acknowledgement of the receipt of the request, the agency shall state,
in writing, both the reason for the inability to grant the request within
twenty business days and a date certain within a reasonable period,
depending on the circumstances, when the request will be granted in
whole or in part.”

Based on the foregoing, an agency must grant access to records, deny access in writing, or
acknowledge the receipt of a request within five business days of receipt of a request. When an
acknowledgement is given, it must include an approximate date within twenty business days
indicating when it can be anticipated that a request will be granted or denied. However, if it is
known that circumstances prevent the agency from granting access within twenty business days, or
ifthe agency cannot grant access by the approximate date given and needs more than twenty business
days to grant access, it must provide a written explanation of its inability to do so and a specific date
by which it will grant access. That date must be reasonable in consideration of the circumstances
of the request.

The amendments clearly are intended to prohibit agencies from unnecessarily delaying
disclosure. They are not intended to permit agencies to wait until the fifth business day following
the receipt of a request and then twenty additional business days to determine rights of access, unless
it is reasonable to do so based upon “the circumstances of the request.” From my perspective, every
law must be implemented in a manner that gives reasonable effect to its intent, and I point out that
in its statement of legislative intent, §84 of the Freedom of Information Law states that "it is
incumbent upon the state and its localities to extend public accountability wherever and whenever
feasible." Therefore, when records are clearly available to the public under the Freedom of
Information Law, or if they are readily retrievable, there may be no basis for a delay in disclosure.
As the Court of Appeals, the state’s highest court, has asserted:

"...the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objectives cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase 'public
accountability wherever and whenever feasible' therefore merely
punctuates with explicitness what in any event is implicit"
[Westchester News v. Kimball, S0 NY 2d 575, 579 (1980)].

In a judicial decision concerning the reasonableness of a delay in disclosure that cited and
confirmed the advice rendered by this office concerning reasonable grounds for delaying disclosure,
it was held that:
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“The determination of whether a period is reasonable must be made
on a case by case basis taking into account the volume of documents
requested, the time involved in locating the material, and the
complexity of the issues involved in determining whether the
materials fall within one of the exceptions to disclosure. Such a
standard is consistent with some of the language in the opinions,
submitted by petitioners in this case, of the Committee on Open
Government, the agency charged with issuing advisory opinions on
FOIL”(Linz v. The Police Department of the City of New_York,
Supreme Court, New York County, NYLJ, December 17, 2001).

[f neither a response to a request nor an acknowledgement of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgement, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

I hope that I have been of assistance.

RIF:jm

cc: Records Access Officer
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TO: Mr. William D. White

FROM: Robert J. Freeman, Executive Director g’y

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your

correspondence.

Dear Mr. White:

I have received your letter and hope that you will accept my apologies for the delay in
response.

You indicated that you serve as a member of the Oswego City School District Board of
Education and that the Board conducted an executive session to discuss you, stating that the matter
was “personal.” You added that the discussion apparently related to an email you sent to the Board
President in which you referred to the Superintendent as “fatboy.”

You asked whether “this [is] ex-session material” and whether you have “the right to release
those emails to anyone [you] would choose...” In this regard, I offer the following comments.

First, as a general matter, the Open Meetings Law is based on a presumption of openness.
Stated differently, meetings of public bodies, such as boards of education, must be conducted in
public, unless there is a basis for entry into executive session. Paragraphs (a) through (h) of §105(1)
specify and limit the grounds for conducting an executive session. '

Although an issue may be “personal” or involve a “personnel” matter, I point out that those
terms do not appear in the Open Meetings Law. The only ground for entry into executive session
that might have related to the matter that you described, §105(1)(f), authorizes a public body to enter
into executive session to discuss:
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““...the medical, financial, credit or employment history of a particular

. person or corporation, or matters leading to the appointment,

employment, promotion, demotion, discipline, suspension, dismissal
or removal of a particular person or corporation...”

From my perspective, unless the Board discussed the possibility of your removal, §105(1)(f) would
not have applied, and the matter should have been discussed in public.

You also referred to “emails between board members” that include comments such as yours
and asked whether you have the right to disclose them. From my perspective, email kept, transmitted
or received by a school district official in relation to the performance of his or her duties is subject
to the Freedom of Information Law, even if the official uses his private email address and his own

computer.

The scope of the Freedom of Information Law is expansive, for it encompasses all
government agency records within its coverage. Section 86(4) of that statute defines the term
"record" expansively to include:

"any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets,
forms, papers, designs, drawings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regulations or codes."

Based upon the language quoted above, documentary materials need not be in the physical
possession of an agency, such as a school district, to constitute agency records; so long as they are
produced, kept or filed for an agency, the law specifies and the courts have held that they constitute
“agency records”, even if they are maintained apart from an agency’s premises.

In a decision rendered by the Court of Appeals, the state's highest court, it was found that
materials received by a corporation providing services for a branch of the State University pursuant
to a contract were kept on behalf of the University and constituted agency "records" falling within
the coverage of the Freedom of Information Law. It is emphasized that the Court rejected "SUNY's
contention that disclosure turns on whether the requested information is in the physical possession
of the agency", for such a view "ignores the plain language of the FOIL definition of 'records' as
information kept or held by, with or for an agency" [see Encore College Bookstores. Inc. v.

Auxiliary Services Corporation of the State University of New York at Farmmgdal 87NY 2d 410.
417 (1995)].

Also pertinent is the first decision in which the Court of Appeals dealt squarely with the
scope of the term "record", in which the matter involved documents pertaining to a lottery sponsored
by a fire department. Although the agency contended that the documents did not pertain to the
performance of its official duties, i.e., fighting fires, but rather to a "nongovernmental" activity, the
Court rejected the claim of a "governmental versus nongovernmental dichotomy" and found that the



Mr. William D. White
January 30, 2008
Page - 3 -

documents constituted "records" subject to rights of access granted by the Law. Moreover, the Court
determined that:

"The statutory definition of 'record' makes nothing turn on the
purpose for which it relates. This conclusion accords with the spirit
as well as the letter of the statute. For not only are the expanding
boundaries of governmental activity increasingly difficult to draw, but
in perception, if not in actuality, there is bound to be considerable
crossover between governmental and nongovernmental activities,
especially where both are carried on by the same person or persons”
[Westchester-Rockland Newspapers v. Kimball, 50 NY2d 575, 581
(1980)]. ‘ _

The point made in the final sentence of the passage quoted above appears to be especially relevant,
for there may be “considerable crossover” in the activities of District officials In my view, when the
officials communicate with one another in writing, in their capacities as government officials, any
such communications constitute agency records that fall within the framework of the Freedom of

Information Law.

In a case involving notes taken by the Secretary to the Board of Regents that he characterized
as "personal” in conjunction with a contention that he took notes in part "as a private person making
personal notes of observations...in the course of" meetings. In that decision, the court cited the
definition of "record" and determined that the notes did not consist of personal property but rather
were records subject to rights conferred by the Freedom of Information Law [Warder v. Board of

Regents, 410 NYS 2d 742, 743 (1978)].

The definition of the term “record” also makes clear that email communications between or
among board members fall within the scope of the Freedom of Information Law. Based on its
specific language, if information is maintained by or for an agency in some physical form, it
constitutes a "record” subject to rights of access conferred by the Freedom of Information Law. The
definition includes specific reference to computer tapes and discs, and it was held soon after the
reenactment of the statute that "[i]nformation is increasingly being stored in computers and access
to such data should not be restricted merely because it is not in printed form" [Babigian v. Evans,
427 NYS2d 688, 691 (1980); aft’d 97 AD2d 992 (1983); see also, Szikszay v. Buelow, 436 NYS2d
558 (1981)]. Whether information is stored on paper, on a computer tape, or in a computer, it
constitutes a “record.” In short, email is merely a means of transmitting information; it can be
viewed on a screen and printed, and I believe that the email communications at issue must be treated
in the same manner as traditional paper records for the purpose of their consideration under the
Freedom of Information Law. :

Third, the foregoing is not intended to suggest that the email communications to which you
referred must be disclosed in their entirety. Like other records, the content of those communications
is the primary factor in ascertaining rights of access.
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As a general matter, the Freedom of Information Law is based upon a presumption of access.
Stated differently, all records of an agency are available, except to the extent that records or portions
thereof fall within one or more grounds for denial appearing in §87(2)(a) through (j) of the Law.
The records at issue, because they involve communications between or among agency officials, fall
with one of the exceptions, §87(2)(g). Due its structure, however, that provision may require
substantial disclosure. Specifically, §87(2)(g) enables an agency to withhold records that:

"are inter-agency or intra-agency materials which are not:
i. statistical or factual tabulations or data;
ii. instructions to staff that affect the public;

- iii. final agency policy or determinations; or"

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
- or factual information, instructions to staff that affect the public, final agency policy or
determinations or external audits must be made available, unless a different ground for denial could
appropriately be asserted. Concurrently, those portions of inter-agency or intra-agency materials that
are reflective of opinion, advice, recommendation and the like could in my view be withheld.

Lastly, the Freedom of Information Law is permissive. Although an agency may withhold
records or portions of records, it is generally not required to do so. The only instances in my opinion
in which records cannot be disclosed to the public would involve those in which a statute, an act of
Congress or the State Legislature, forbids disclosure. For instance, the federal Family Educational
Rights and Privacy Act (“FERPA”) generally prohibits school officials from disclosing information
that is personally identifiable to a student without the consent of a parent. In the situation that you
described, I know of no law that would prohibit that disclosure of the kinds of email to which you

referred.

I hope that I have been of assistance.

RJF:;jm
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"any information kept, held, filed, produced, reproduced by, with or

- for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets,
forms, papers, designs, drawings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regulations or codes."

As a general matter, the Freedom of Information Law is based upon a presumption of access.
Stated differently, all records of an agency are available, except to the extent that records or portions -
thereof fall within one or more grounds for denial appearing in §87(2)(a) through (j) of the Law.

[ hope that I have been of assistance.

Sincerely,

Robert J. Freeman

Executive Director

RJF:jm
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From: Freeman, Robert (DOS)

‘Sent: Wednesday, January 30, 2008 9:31 AM
To: 'thmtair

Subject: police report

Dear Mr. Henderson:

If T understand the situation to which you referred correctly, you are interested in obtaining a
police report prepared by an officer of the NYC Police Department. If that is so, a request should
be made, citing the Freedom of Information Law, to the “records access officer” at the agency
that maintains the report, which would be the NYC Police Department. The records access
officer has the duty of coordinating an agency’s response to requests. The request may be
addressed as follows: Records Access Officer, New York City Police Department, Room 110C,
1 Police Plaza, New York, NY 10038.

To see a sample Freedom of Information Law request, click on to “Publications” on our website
and then to “Your Right to Know.”

I hope that I have been of assistance.

Robert J. Freeman

Executive Director

NYS Committee on Open Government
Department of State

41 State Street

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html
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appropriately be asserted when the attorney-client privilege is read in conjunction with §87(2)(a) of
the Freedom of Information Law [see e.g., Mid-Boro Medical Group v. New York City Department
of Finance, Sup. Ct., Bronx Cty., NYLJ, December 7, 1979; Steele v. NYS Department of Health,
464 NY 2d 925 (1983)].. Similarly, the work product of an attorney may be confidential under
§3101(c) of the Civil Practice Law and Rules. There need not be litigation for there to be an
attorney-client relationship or to assert the attorney-client privilege.

_ In a discussion of the parameters of the attorney-client relationship and the conditions
precedent to its initiation, it has been held that:

"In general, 'the privilege applies only if (1) the asserted holder of the
privilege is or sought to become a client; (2) the person to whom the
communication was made (a) is a member of the bar of a court, or his
subordinate and (b) in connection with this communication relates to
a fact of which the attorney was informed (a) by his client (b) without
the presence of strangers (c) for the purpose of securing primarily
either (I) an opinion on law or (ii) legal services (iii) assistance in
some legal proceeding, and not (d) for the purpose of committing a
crime or tort; and (4) the privilege has been (a) claimed and (b) not .
waived by the client" [People v. Belge, 59 AD 2d 307,399 NYS 2d
539, 540 (1977)]. ’

Based on the foregoing, assuming that the privilege has not been intelligently and purposely
waived, and that records consist of legal advice or opinion provided by counsel to the client, such
records would be confidential pursuant to §4503 of the Civil Practice Law and Rules and, therefore,
exempted from disclosure under §87(2)(a) of the Freedom of Information Law.

I hope that the foregoing serves to clarify your understanding and that I have been of
assistance.

Sincerely,

/ %\/’——_—_'
Robert J. Freeman
Executive Director

RJF:jm

cc: Hon. Tracy Cosilmon, Town Clerk
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public employees and their benefits must be disclosed, for those items relate to their status as public
employees and, therefore, disclosure would result in a permissible rather than an unwarranted
invasion of personal privacy. The following excerpt from the advisory opinion that you enclosed
represents our views relating to records involving health insurance coverage of public employees:

“...a disclosure indicating that a public officer or employee is covered
by a health insurance plan at public expense would not represent or
reveal an intimate detail of one's life. Arguably, the record reflective
of the dates of sick leave claimed by a public employee found by the
courts to be available represents a more intimate or personal invasion
of privacy. However, if a disclosure of the cost of coverage for a
particular employee indicates which plan that person has chosen or
whether his or her plan involves individual or dependent coverage,
such a disclosure may potentially result in the revelation of a number
of details of a person's life and an unwarranted invasion of personal
privacy. For instance, an indication of cost might reveal whether the
coverage involves medical treatment routinely provided by a clinic,
as opposed to a primary care physician; it also may indicate the nature
of coverage, i.e., whether coverage is basic or includes catastrophic
care. Again, the cost may also reveal whether coverage is for an
employee alone or for that person's family or dependents. -

“Most appropriate in my opinion would be a disclosure of costs of
health care coverage by category in terms of plans that are offered or
available to officers or employees. However, in conjunction with the
preceding commentary, I do not believe that the District [or Townin
this instances] would be required to disclose the type of coverage an
officer or employee has chosen or which specific dependents are
covered under the plan.”

I am a public employee, and each pay stub attached to a paycheck that I receive includes a
figure indicating both my bi-monthly and total contributions toward the payment of health insurance
from the beginning of the calendar year to the date of the check.

In conjunction with the preceding analysis and commentary, if a general disclosure is made
indicating employees’ payments for health insurance by category, and if the employee has made
proper contributions or payments, disclosure of the contributions or payments made year to date
would likely enable the recipient of the information to ascertain the nature of health insurance chosen
by the employee (i.e., by dividing the total year to date by the number of paychecks). For the reasons
mentioned earlier, it is my view that disclosure in that instance would, arguably, result in an
unwarranted invasion of personal privacy. However, if the year to date total is divided by the
number of paychecks is inconsistent with the proper total for any category of health insurance
coverage offered to employees, disclosure of the total would not indicate which plan or category of
coverage was chosen by the employee. Because that is so, disclosure would not, in my opinion,
constitute an unwarranted invasion of personal privacy.
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In short, although the foregoing may appear to be somewhat anomalous, in that entries
indicating proper payment may be withheld, but those indicating incomplete or atypical payment
must be disclosed, I believe that it is consistent with advice previously rendered concerning the
protection of privacy, and concurrently, consistent with the intent of the Freedom of Information’
Law. To reiterate, the statement concerning the intent and utility of the Freedom of Information Law
by the Court of Appeals, the state’s highest court:

"The Freedom of Information Law expresses this State's strong
commitment to open government and public accountability and
imposes a broad standard of disclosure upon the State and its agencies
(see, Matter of Farbman & Sons v New York City Health and Hosps.
Corp., 62 NY 2d 75, 79). The statute, enacted in furtherance of the
public's vested and inherent 'right to know', affords all citizens the
means to obtain information concerning the day-to-day functioning
of State and local government thus providing the electorate with
sufficient information 'to make intelligent, informed choices with
respect to both the direction and scope of governmental activities' and
with an effective tool for exposing waste, negligence and abuse on the
part of government officers" [Capital Newspapers v. Burns, 67 NY2d
562, 565-566 (1986)].

'In an effort to share the foregoing with Town officials, copies of this opinion will be sent to

them.
I hope that I have been of assistance.
Sincerely,
-
Robert J. Freeman
Executive Director
RJF:;jm

cc: Town Board
Hon. Tara Rumpf, Town Clerk
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From: Tefft, Teshanna (DOS)

Sent: Friday, February 01, 2008 12:34 PM
To:  'jcapolongo

Subject: Scanning of Records

Dear Ms. Capolongo:

In regard to your inquiry concerning the fee that may be charged for the scanning of records and
what the obligations of an agency are, I have put the language from our website and a copy of an
advisory opinion that has been issued on this subject in the body of this email. I hope this helps.
Please do not hesitate to contact us if you have any further questions.

» Scanning Records in Response to a Request

It is our view that if an agency has the ability to scan records in order to transmit them via email
and doing so will not involve any effort additional to an alternative method of responding, it is
required to do so. For example, when copy machines are equipped with scanning technology that
can create electronic copies of records as easily as paper copies, and the agency would not be
required to perform any additional task in order to create an electronic record as opposed to a
paper copy, we believe that the agency is required to do so. In that instance, transferring a paper
record into electronic format would eliminate any need to collect and account for money owed or
paid for preparing paper copies, as well as tasks that would otherwise be carried out. In addition,
when a paper record is converted into a digital image, it remains available in electronic format
for future use.

FOIL-AO-16279

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr.:

With respect to scanning records in order to transmit them via email, it is our view that if
the agency has the ability to do so and when doing so will not involve any effort additional to an
alternative method of responding, it would be required to scan the records. For example, when
copy machines are equipped with scanning technology that can create electronic copies of
records as easily as paper copies, and the agency would not be required to perform any additional
task in order to create an electronic record as opposed to a paper copy, we believe that the agency
is required to do so. Further, it appears in that instance that transferring a paper record into
electronic format would diminish the amount of work imposed upon the agency in consideration
of the absence of any need to collect and account for money owed or paid for preparing paper
copies, and the availability of the record in electronic format for future use.
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In sum, it is our opinion that if the agency has the technology to scan a record without an
effort additional to responding to a request in a different manner, and a request is made to supply
the record via email, the agency must do so to comply with the Freedom of Information Law.

RIJF:tt

Robert J. Freeman

Executive Director

NYS Committee on Open Government
Once Commerce Plaza

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html
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Robert J. Freeman

Mr. Adrian Jackson

86-B-0941

Elmira Correctional Facility
P.O. Box 500 .
Elmira, NY 14902

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Jackson:

I have received your correspondence concerning a request that the Monroe County Sheriff’s
office “search [its] files...for the names of jailed prisoners who were interviewed by any of the below
listed law enforcement officials....between October 9, 1984 and January 14, 1986.”

In this regard, first, the Freedom of Information Law pertains to existing records. Since the
records to which you referred would pertain to events that occurred more twenty years ago, it is
likely in my opinion that many, if not all, would have been destroyed. If that is so, the Freedom of

Information Law would not apply.

Second, insofar as records of your interest continue to exist, from my perspective, the issue
involves the extent to which the request "reasonably describes" the records sought as required by
§89(3) of the Freedom of Information Law. I point out that it has been held by the Court of Appeals
that to deny a request on the ground that it fails to reasonably describe the records, an agency must
establish that "the descriptions were insufficient for purposes of locating and identifying the
documents sought" [Konigsberg v. Coughlin, 68 NY 2d 245, 249 (1986)].

The Court in Konigsberg found that the agency could not reject the request due to its breadth
and also stated that: '

"respondents have failed to supply any proof whatsoever as to the
nature - or even the existence - of their indexing system: whether the
Department's files were indexed in a manner that would enable the
identification and location of documents in their possession (cf.
National Cable Tel. Assn. v Federal Communications Commn., 479
F2d 183, 192 [Bazelon, J.] [plausible claim of nonidentifiability
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under Federal Freedom of Information Act, 5 USC section 552 (a)
(3), may be presented where agency's indexing system was such that

- 'the requested documents could not be identified by retracing a path
already trodden. It would have required a wholly new enterprise,
potentially requiring a search of every file in the possession of the
agency'])" (id. at 250). '

In my view, whether a request reasonably describes the records sought, as suggested by the Court
of Appeals, may be dependent upon the terms of a request, as well as the nature of an agency's filing
or record-keeping system. In Konigsberg, it appears that the agency was able to locate the records
on the basis of an inmate's name and identification number.

While I am unfamiliar with the recordkeeping systems of the Sheriff’s office, to extent that
the records sought can be located with reasonable effort, I believe that the request would have met
the requirement of reasonably describing the records. On the other hand, if the records are not
maintained in a manner that permits their retrieval except by reviewing perhaps hundreds or even
thousands of records individually in an effort to locate those falling within the scope of the request,
to that extent, the request would not in my opinion meet the standard of reasonably describing the

records.

I hope that I have been of assistance.

. Freeman
Executive Director

RIJF:tt

cc: Jennifer M. Sommers
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Mr. Willie C. Elliott

89-C-0148

Mohawk Correctional Facility
6100 School Road., P.O. Box 8451
Rome, NY 13442

Dear Mr. Elliott:

I have received your letter concerning a response by the Office of the Erie County District
Attorney indicating that it does not maintain a certain record that you requested. In thisregard, when
an agency indicates that it does not maintain or cannot locate a record, an applicant for the record
may seek a certification to that effect. Section 89(3) of the Freedom of Information Law provides
in part that, in such a situation, on request, an agency "shall certify that it does not have possession
of such record or that such record cannot be found after diligent search." If you consider it
worthwhile to do so, you could seek such a certification.

I hope that I have been of assistance.

Sincerely,

PO T

Robert J. Freeman
Executive Director

RJF:tt
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Mr. Charles Knowles
89-A-7876

Eastern Correctional Facility
Box 338

Napanoch, NY 12458-0338

Dear Mr. Knowles:

I have received your letter in which you requested a variety of records from this office
relating to your arrest in Kings County in 1987.

In this regard, the Committee on Open Government is authorized to provide advice and
opinions pertaining to the Freedom of Information Law. The Committee does not maintain general
custody or control of records, and we have no records that fall within the scope of your request.

When seeking records under the Freedom of Information Law, a request should be made to
the “records access officer” at the agency or agencies that you believe would have possession of the
records of your interest. The records access officer has the duty of coordinating an agency’s response

to requests.

I note that many of records of your interest might properly have been destroyed, for the arrest
occurred more than twenty years ago. Often a valuable source of records is the court in which a
proceeding was conducted. Although the courts are not subject to the Freedom of Information Law,
court records are generally available under other provisions of law (see e.g., Judiciary Law, §255).

I hope that I have been of assistance.

Sincerely,

T

Robert J. Freeman
Executive Director

RJF:tt
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‘Mr. Gregory Lee

07-A-4990

Five Points Correctional Facility
State Route 96, P.O. Box 119
Romulus, NY 14541

Dear Mr. Lee:

I have received your letter concerning your requests made under the Freedom of Information
Law. Having reviewed its content, I believe that one of the entities to which you referred is not

subject to that statute.

In this regard, the Freedom of Information Law pertains to agency records, and §86(3) defines
the term “agency” to mean:

"...any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."”

In turn, §86(1) defines the term “judiciary” to mean:

“...the courts of the state, including any municipal or district court,
whether or not of record.”

Based on the foregoing, while the office of a district attorney or county attorney, for example,
would be an “agency” required to comply with the Freedom of Information Law, the courts fall
beyond the coverage of that statute. I note, however, that records maintained by courts are generally
available to the public under different laws (see e.g., Judiciary Law, §255).



Mr. Gregory Lee
February 4, 2008
Page - 2 -

I hope that the foregoing serves to clarify your understanding and that I have been of
assistance. '

Singerely,

: /i
Robert J. Freemé.\é -

Executive Director

RIJF:tt
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Executive Director

Robert J, Freeman

Mr. Jaime Rodriguez
07-A-1979

Franklin Correctional Facility
P.O. Box 10

Malone, NY 12953

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your
correspondence. '

Dear Mr. Rodriquez:

I have received your letter concerning a request for disciplinary records pertaining to certain
correction officers. From my perspective, records of that nature are beyond the scope of rights of
access conferred by the Freedom of Information Law. In this regard, I offer the following comments.

As a general matter, the Freedom of Information Law is based upon a presumption of access.
Stated differently, all records of an agency are available, except to the extent that records or portions
thereof fall within one or more grounds for denial appearing in §87(2)(a) through (j) of the Law.

The first ground for denial, §87(2)(a), pertains to records that "are specifically exempted from
disclosure by state or federal statute." One such statute is §50-a of the Civil Rights Law. In brief,
that statute provides that personnel records of police and correction officers that are used to evaluate
performance toward continued employment or promotion are confidential. The Court of Appeals,
the State’s highest court, in reviewing the legislative history leading to its enactment, has held that
the exemption from disclosure conferred by §50-a of the Civil Rights Law "was designed to limit
access to said personnel records by criminal defense counsel, who used the contents of the records,
including unsubstantiated and irrelevant complaints against officers, to embarrass officers during
cross-examination” [Capital Newspapers v. Burns, 67 NY2d 562, 568 (1986)]. In another decision
which dealt with unsubstantiated complaints against correction officers, the Court of Appeals held
that the purpose of §50-a "was to prevent the release of sensitive personnel records that could be
used in litigation for purposes of harassing or embarrassing correction officers" [Prisoners' Legal

Services v. NYS Department of Correctional Services, 73 NY 2d 26, 538 NYS 2d 190, 191 (1988)].

The Court in an opinion rendered earlier this year reiterated its view of §50-a, citing that decision
and stating that:




Mr. Jaime Rodriguez
February 4, 2008
Page - 2 -

“...we recognized that the decisive factor in determining whether an

- officer’s personnel record was exempted from FOIL disclosure under
Civil Rights Law § 50-a was the potential use of the information
contained therein, not the specific purpose of the particular individual
requesting access, nor whether the request was actually made in
contemplation of litigation.

‘Documents pertaining to misconduct or rules
violations by corrections officers — which could well
be used in various ways against the officers - are the
very sort of record which *** was intended to be kept
confidential. *** The legislative purpose underlying
section 50-a *** was *** to protect the officers from
the use of records *** as a means for harassment and
reprisals and for the purpose of cross-examination’
(73NY2d, at 31 [emphasis supplied])” (Daily Gazette
v. City of Schenectady, 93 NY2d 145, 156- 157
(1999)].

Since the individuals who are the subjects of your inquiry are correction officers, I believe
that the records of your interest would be exempt from disclosure pursuant to §50-a of the Civil

Rights Law.

I hope that the foregoing serves to clarify your understanding and that I have been of
assistance. :

Sincerely,

Robert J. Freeman
Executive Director

RJF:;jm
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E-Mail
TO: Mr. Harold C. Siver, Jr.
FROM: Robert J. Freeman, Executive Director 8‘;3(

Dear Mr. Siver:

I have received your inquiry in which you asked whether you may send an appeal or
complaint to this office when a request made under the Freedom of Information Law is denied.

In this regard, the Committee on Open Government is authorized to provide advice and
opinions pertaining to the Freedom of Information Law. Therefore, if there is a complaint or a need
for guidance, you or any person may seek an opinion from this office. The Committee is not
empowered to determine appeals or compel an agency to grant or deny access to records.

The provision concerning the right to appeal a denial, §89(4)(a) of the Freedom of
- Information Law, states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive or governing body
of the entity, or the person thereof designated by such head, chief
executive, or governing body, who shall within ten business days of
the receipt of such appeal fully explain in writing to the person
requesting the record the reasons for further denial, or provide access
to the record sought."” '

That provision also requires that the agency in receipt of an appeal send a copy of the appeal and its
determination to the Committee on Open Government. There is no particular form that must be used
to appeal a denial of access.

If you were not informed of the right to appeal a denial of a request, it is suggested that you
phone the person or office that denied the request to ascertain the identity of the appeals person or
body.

I hope that I have been of assistance.

RJF:jm
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Mr. Anthony Bennett
84-A-5208

Orleans Correctional Facility
3531 Gaines Basin Road
Albion, NY 14411

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your

correspondence.
Dear Mr. Bennett:

I have received your letter in which you complained that you have encountered difficulty in
obtaining records from the New York City Police Department.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that: '

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgment of the receipt of such request and a statement of the
approximate date, which shall be reasonable under the circumstances
of the request, when such request will be granted or denied, which
shall be reasonable in consideration of the circumstanced relating to
the request and shall not exceed twenty business days from the date
of such acknowledgment, except in unusual circumstances. In the
event that such unusual circumstances prevent the grant or denial of
the request within twenty business days, the agency shall state in
writing both the reason for the inability to do so and a date certain
within a reasonable time, based on such unusual circumstances, when
the request shall be granted or denied.”
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If neither a response to a request nor an acknowledgment of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgment, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

The person designated to determine appeals by the New York City Police Department is Mr.
Jonathan David.

I hope that I have been of assistance.
Sincerely,

ROBERT J. FREEMAN
Executive Director

BY: Janet M. Mercer
Administrative Professional

JMM:RJF:;jm
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Mr. Frederick Monroe
02-A-1334

Auburn Correctional Facility
135 State Street

Auburn, NY 13024

The staff of the Committee on Open Government is authorized to issue advisory opinions. The

ensuing_staff advisory opinion is based solely upon the information presented in your
correspondence.

Dear Mr. Monroe:

I have received your letter in which you referred to difficulty in obtaining a complaint filed
with the Office of the Attorney General.

In this regard, the regulations promulgated by the Committee on Open Government require
that each agency designate one or more persons as “records access officer.” The records access
officer has the duty of coordinating an agency’s response to requests. Although I believe that the
person in receipt of your should have responded directly or forwarded your request to the records
access officer, it is suggested that you resubmit your request to Ms. Amy Karp, the records access
officer at the Office of the Attorney General.

I point out that the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgment of the receipt of such request and a statement of the
approximate date, which shall be reasonable under the circumstances
of the request, when such request will be granted or denied, which
shall be reasonable in consideration of the circumstanced relating to
the request and shall not exceed twenty business days from the date
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of such acknowledgment, except in unusual circumstances. In the

- event that such unusual circumstances prevent the grant or denial of
the request within twenty business days, the agency shall state in
writing both the reason for the inability to do so and a date certain
within a reasonable time, based on such unusual circumstances, when
the request shall be granted or denied.”

If neither a response to a request nor an acknowledgment of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgment, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

I hope that I have been of assistance.

Sincerely,

Robert J. Fréeman
Executive Director

RJF:;jm

cc: Jeffrey Powell
Amy Karp
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Mr. John D. Justice

87-B-0385

Great Meadows Correctional Facility
Box 51

Comstock, NY 12821-0051

Dear Mr. Justice:

I have received your letter in which you asked “why the New York State Division of Parole
released information to [this] office...without your consent.” It appears that you appealed a denial
of access to records and the Division forwarded materials to this office regarding your appeal.

In this regard, §89(4)(a) of the Freedom of Information Law states that:

"any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive or governing body
of the entity, or the person thereof designated by such head, chief
executive, or governing body, who shall within ten business days of
the receipt of such appeal fully explain in writing to the person
requesting the record the reasons for further denial, or provide access
to the record sought. In addition, each agency shall immediately
forward to the committee on open government a copy of such
appeal and the ensuing determination thereon” (emphasis added).

As such, the Division is required by law to furnish the Committee on Open Government a copy of
your appeal and their determination of that appeal.

I hope that the foregoing serves to clarify your understanding of the matter.

Sincerely,

=), ;qq@ T

Janet M. Mercer
Administrative Professional

JMM:RIF:jm
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Mr. Hector Lopez
95-A-7409

Attica Correctional Facility
Exchange Street

Attica, NY 14011-0149

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisorv opinion is based solely upon the information presented in vour
correspondence.

Dear Mr. Lopez:

I have received your letter in which you indicated that you have encountered difficulty in
obtaining responses to your Freedom of Information Law requests directed to the Kings County
Supreme Court and New York City Fire Department.

Inthisregard, the Freedom of Information Law pertains to agency records, and §86(3) defines
the term “agency” to mean:

"..any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."

In turn, §86(1) defines “judiciary” to mean:

“...the courts of the state, including any municipal or district court,
whether or not of record.”

Based on the foregoing, the Freedom of Information Law does not apply to the courts.

However, insofar as court records exist, they are generally accessible to the public pursuant to other
statutes (see e.g., Judiciary Law, §255).
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With respect to your request to the New York City Fire Department, I point out that the
Freedom of Information Law provides direction concerning the time and manner in which agencies
must respond to requests. Specifically, §89(3) of the Freedom of Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgment of the receipt of such request and a statement of the
approximate date, which shall be reasonable under the circumstances
of the request, when such request will be granted or denied, which
shall be reasonable in consideration of the circumstanced relating to
the request and shall not exceed twenty business days from the date
of such acknowledgment, except in unusual circumstances. In the
event that such unusual circumstances prevent the grant or denial of
the request within twenty business days, the agency shall state in
writing both the reason for the inability to do so and a date certain
within a reasonable time, based on such unusual circumstances, when
the request shall be granted or denied.”

If neither a response to a request nor an acknowledgment of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgment, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.
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I hope that the foregoing serves to clarify your understanding and that I have been of
assistance.

Sincerely,

ROBERT J. FREEMAN
Executive Director

50 9. P

BY: 5/ anet M. Mercer
Administrative Professional

JMM:RIJF:jm
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Mr. Herbert Cary

07-A-2385

Five Points Correctional Facility
P.O.Box 119

Romulus, NY 14541

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in vour

correspondence.

Dear Mr. Cary:

I have received your letter in which you complained that you have encountered difficulty in
obtaining records under the Freedom of Information Law from the Bronx Criminal Court.

Inthis regard, the Freedom of Information Law pertains to agency records, and §86(3) defines
the term *“agency” to mean:

"..any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."

In turn, §86(1) defines “judiciary” to mean:

“...the courts of the state, including any municipal or district court,
whether or not of record.”

Based on the foregoing, the Freedom of Information Law does not apply to the courts.

However, insofar as court records exist, they are generally accessible to the public pursuant to other
statutes (see e.g., Judiciary Law, §2553).
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I hope that the foregoing serves to clarify your understanding and that I have been of
assistance.

Sincerely,

ROBERT J. FREEMAN
Executive Director

!%z'/"y\m&:) VY P e

| ,
BY: \fémet M. Mercer
Administrative Professional
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Mr. Donnell Genyard

07-A-5287

Downstate Correctional Facility

Box F

Fishkill, NY 12524-0445

The staff of the Committee on Open Government is authorized to issue advisory opinions. The

ensuing staff advisory opinion is based solely upon the information presented in vour

correspondence.

Dear Mr. Genyard:

I have received your letter addressed to the Secretary of State and the Committee on Open
Government. You indicated that you have encountered difficulty in obtammg records from the
Queens County District Attorney’s Office.

In this regard, the Freedom of Information Law provides direction concerning the time and

manner in which agencies must respond to requests.

Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgment of the receipt of such request and a statement of the
approximate date, which shall be reasonable under the circumstances
of the request, when such request will be granted or denied, which
shall be reasonable in consideration of the circumstanced relating to
the request and shall not exceed twenty business days from the date
of such acknowledgment, except in unusual circumstances. In the
event that such unusual circumstances prevent the grant or denial of
the request within twenty business days, the agency shall state in
writing both the reason for the inability to do so and a date certain
within a reasonable time, based on such unusual circumstances, when
the request shall be granted or denied.”

Specifically, §89(3) of the Freedom of



M. Donnell Genyard
February 6, 2008
Page - 2 -

If neither a response to a request nor an acknowledgment of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgment, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully

~ explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

I hope that I have been of assistance.

Sincerely,

ROBERT J. FREEMAN
Executive Director

HAN

Xm 1) e
/

BY: / Janet M. Mercer
Administrative Professional

JIMM:RJF:;jm

ce: Josette Simmons
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From: Freeman, Robert (DOS)

Sent: Thursday, February 07, 2008 5:07 PM

To: Lauren Kingman, Town of Milan Planning Board
Subject: RE: FOIL and OML Inquiry re. CAC

Dear Ms. Kingman:

I believe that the records maintained or acquired by a conservation advisory council (“CAC”)
are clearly subject to rights of access conferred by the Freedom of Information Law. In short,
that statute pertains to all government agency records, and §86(4) defines the term “record”

to mean any information in any physical form whatsoever that is kept, held, filed, produced or
reproduced by, with or for an agency. Since documentary materials in possession of a CAC are
kept “for” a municipality, which is an “agency”, all such materials constitute agency records
that all within the scope of the FOIL.,

Although a CAC may be advisory in nature, based on §239-x of the General Municipal Law, it
has certain statutory obligations i.e., “to keep an inventory and map...”, to “file an annual
report”, to “describe areas of natural resources”, etc. Because it must carry out certain
functions pursuant to statute, it has consistently been advised that a CAC constitutes a “public
body” required to comply with the Open Meetings Law.

I hope that I have been of assistance. Should any further questions arise, please feel free to
contact me.

Robert J. Freeman

Executive Director

Committee on Open Government

NYS Department of State

One Commerce Plaza

99 Washington Ave., Suite 650

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html
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Robert J. Freeman

Mr. Thomas Woodland
96-A-4941

Cayuga Correctional Facility
P.O. Box 1186

Moravia, NY 13118

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in vour

correspondence,

Dear Mr. Woodland:

I have received your letter in which you indicated that you have encountered difficulty in
obtaining records from your facility.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgment of the receipt of such request and a statement of the
approximate date, which shall be reasonable under the circumstances
of the request, when such request will be granted or denied, which
shall be reasonable in consideration of the circumstanced relating to
the request and shall not exceed twenty business days from the date
of such acknowledgment, except in unusual circumstances. In the
event that such unusual circumstances prevent the grant or denial of
the request within twenty business days, the agency shall state in
writing both the reason for the inability to do so and a date certain
within a reasonable time, based on such unusual circumstances, when
the request shall be granted or denied.”
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If neither a response to a request nor an acknowledgment of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgment, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that: :

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chiefexecutive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

Section 8§9(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

The person designated by the Department of Correctional Services to determme appeals 1s
Anthony J. Annucci, Counsel

I hope that I have been of assistance.
Sincerely,

ROBERT J. FREEMAN
ercutive Director

B{/m\@ 7 P

BY: * Janet M. Mercer
Administrative Professional
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From: Freeman, Robert (DOS)

Sent: Friday, February 08, 2008 12:26 PM

To:  tom

Subject: IDA comments during public comment period

Hi - -

I know of no advisory opinions that deal directly with the issue. However, if comments are
offered by an agency during a public comment period, my opinion is that there is no expectation
of privacy or secrecy and that the comments should be disclosed. The closest decision that
comes to mind, which dealt with a completely different subject matter, involved interviews by
the NYC Fire Department of its employees who were involved in the 9/11 disaster. Although the
records of the interviews were clearly intra-agency material, the Court of Appeals found, based
on the facts, that “the interviews were intended as an ‘historical record’—which implies that the
interviews would be disclosed to the public” [New York Times v. City of New York, 4NY3d
477,489 (2005)]. In analogous fashion, I believe that when it is known that opinions or positions
are being offered during a public comment period, those records are intended to be public and
accessible to the public on request.

I hope that I have been of assistance.

Robert J. Freeman

Executive Director

Committee on Open Government

NYS Department of State

One Commerce Plaza

99 Washington Ave., Suite 650

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html
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Robert I, Freeman

Mz. James A. Gordon
99-A-1028

Elmira Correctional Facility
P.O. Box 500

Elmira, NY 14902-0500

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Gordon:

I have received your letter in which you asked whether, under the Freedom of Information
Law, it is “possible for fragments of a shell (bullet), to be weighed and a determination can be
rendered as to what caliber of weapon said fragments came from.”

In this regard, the Freedom of Information Law pertains to the ability to gain access to
records. It has been held that items of evidence, such as clothing or tools, are not records and that,
therefore, the Freedom of Information Law does not apply [Allen v, Strojnowski, 129AD2d 700;
motion for leave to appeal denied, 70 N'Y2d 871 (1989)]. Based on the language of the law and the
judicial decision cited above, I do not believe that the Freedom of Information Law can be used to
gain access to shell fragments or require that they be weighed.

I hope that the foregoing serves to clarify your understanding and that I have been of
assistance.

incerely,

0 374
EN \J 0y St 4, A@)——\\
Robert J. Freeman §
Executive Director

RIF:tt
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Relevant to the matter is §87(2)(a) which pertains to records that “are specifically exempted
from disclosure by state or federal statute.” The term “statute”, according to judicial decisions, is .
an enactment of Congress or the State Legislature. In this case, the County alleges that the Health
Insurance Portability and Accountability Act, a federal statute which is widely known as HIPAA,
prohibits disclosure of the requested information. In our view, the restrictions on disclosure do not
apply to records or portions of records that indicate only a public employee’s enrollment or
participation in a health insurance plan.

The “Privacy Rule” imposed by HIPAA applies only to “covered entities”, which are defined
to include a health plan, a health care clearinghouse, and a health care provider that transmits any
health information in electronic forms (see 45 CFR §§160, 162 and 164, particularly §160.103).
Only “protected health information”, which is defined as information relating to an individual’s
physical or mental health, provision of health care, or payment of health care, falls within the scope
of the regulations.

In the federal regulations dealing with “health plans”, 45 CFR 160.103 states in relevant part
that: : '

“Individually identifiable health information is information that is a
subset of health information, including demographic information
collected from an individual and:

(1) Is created or received by a health care provider, health plan,
employer, or health care clearinghouse; and

" (2) Relates to the past, present, or future physical or mental health or
condition of an individual; the provision of health care to an
individual; or the past, present, or future payment for the provision of
health care to an individual...”

However, the same section of the regulations states that “Protected health information excludes
individually identifiable health information in...(iii) Employment records held by a covered entity
in its role as employer.” Based on the foregoing, the fact that a public employee participates in a
public employer sponsored health insurance plant does not constitute protected health information
that is confidential under HIPAA.

It is noted that information indicating only participation in a health insurance plan differs
from other records that include greater detail or personal information relating to actual events
involving requests for or the provision of medical or mental health services or treatment. For
instance, the federal regulations in 45 CFR §164.054 relate to “plan administration functions” and
state in subdivision (a) that:

“Summary health information means information, that may be
individually identifiable health information, and: .
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Ms. Carol Thompson
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- “1) That summarizes the claims history, claims expenses, or type of
claims experienced by individuals for whom a plan sponsor has
provided health benefits under a group health plan...” .

The foregoing would signify that claims based on the provision of medical or mental health services
have been made by an individual, and any such records would, therefore, be protected under HIPAA.
To be distinguished is information that merely indicates that an individual participates in a health
benefits plan, which alone indicates nothing about claims for or the provision of medical or mental
health services. Records solely indicating participation in a plan in our view clearly are excluded
from the scope of “protected health information” for they are merely “employment records held be

a covered entity in its role as employer.”

Also relevant, as raised by the County in response to Ms. Thompson’s appeal, is §87(2)(b)
which enables agencies to withhold records to the extent that disclosure would constitute an

unwarranted invasion of personal privacy.

While the standard concerning privacy is flexible and may be subject to conflicting
interpretations, the courts have provided substantial direction regarding the privacy of public officers
employees. Itis clear that public officers and employees enjoy a lesser degree of privacy than others,
for it has been found in various contexts that public officers and employees are required to be more
accountable than others. Further, with regard to records pertaining to public officers and employees,
the courts have found that, as a general rule, records that are relevant to the performance of their
official duties are available, for disclosure in such instances would result in a permissible rather than
an unwarranted invasion of personal privacy [see e.g., Farrell v. Village Board of Trustees, 372 NYS
2d 905 (1975); Gannett Co. v. County of Monroe, 59 AD 2d 309 (1977), affd 45 NY 2d 954 (1978);
Sinicropi v. County of Nassau, 76 AD 2d 838 (1980); Geneva Printing Co. and Donald C. Hadley
v. Village of Lyons, Sup. Ct., Wayne Cty., March 25, 1981; Montes v. State, 406 NYS 2d 664 (Court
of Claims, 1978); Powhida v. City of Albany, 147 AD 2d 236 (1989); Scaccia v. NYS Division of
State Police, 530 NYS 2d 309, 138 AD 2d 50 (1988); Steinmetz v. Board of Education, East
Moriches, supra; Capital Newspapers v. Burns, 109 AD 2d 292 (1985) aff'd 67 NY 2d 562 (1986)].
Conversely, to the extent that records are irrelevant to the performance of one's official duties, it has
been found that disclosure would indeed constitute an unwarranted invasion of personal privacy [see
e.g., Matter of Wool, Sup. Ct., Nassau Cty., NYLJ, Nov. 22, 1977].

In Matter of Wool, the applicant requested a list of employees of atown "whose salaries were
subject to deduction for union membership dues payable to Civil Service Employees Association...".
In determining the issue, the Court held that: :

"..the Legislature has established a scale to be used by a
governmental body subject to the 'Freedom of Information Law' and
to be utilized as well by the Court in reviewing the granting or denial
of access to records of each governmental body. At one extreme lies
records which are 'relevant or essential to the ordinary work of the
agency or municipality' and in such event, regardless of their personal
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* nature or contents, must be disclosed in toto. At the other extremity
are those records which are not 'relevant or essential' - which contain
personal matters wherein the right of the public to know must be -
delicately balanced against the right of the individual to privacy and
confidentiality. '

"The facts before this Court clearly are weighted in favor of
individual rights. Membership or non-membership of a municipal
employee in the CSEA is hardly necessary or essential to the ordinary
work of a municipality. 'Public employees have the right to form,
join and participate in, or to refrain from forming, joining or
participating in any employee organization of their choosing.'
Membership in the CSEA has no relevance to an employee's on-the-
job performance or to the functioning of his or her employer."

Consequently, it was held that portions of records indicating membership in a union could
be withheld as an unwarranted invasion of personal privacy. Based on the Wool decision, it might
be contended, as the County has set forth, that whether a public employee is covered by a health
insurance plan or received $1,000 in lieu of enrollment has no relevance to the performance of that
person's official duties, and that, therefore, such information may be withheld.

We point out that records indicating the salaries of public employees must be disclosed.
Specifically, §87(3)(b) of the Freedom of Information Law states that: "Each agency shall
maintain...a record setting forth the name, public office address; title and salary of every officer or
employee of the agency..." Similarly, records reflective of other payments, whether they pertain to
overtime, or participation in work-related activities, for example, would be available, for those
records in our view would be relevant to the performance of one's official duties. It is also noted that
those portions of W-2 forms indicating public employees' names and gross wages.have been found
to be available to the public (Day v. Town Board of Town of Milton, Supreme Court, Saratoga -

County, April 27, 1992).

In sum, in our opinion, a record of payment to a public official or employee would generally
be accessible to the public and not an unwarranted invasion of personal privacy. In this instance, it
is our view that the names of those who have received payments in conjunction with the plan should
be made available.

A third provision of §87(2) which the County relies on to deny access is §87(2)(g), which,
we believe, only supports our position that the law requires disclosure. Section 8§7(2)(g) permits an
agency to withhold records that: '

"are inter-agency or intra-agency materials which are not:

1. statistical or factual tabulations or data;
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~ ii. instructions to staff that affect the public;
iii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-

agency or intra-agency materials may be withheld, portions of such materials consisting of statistical

or factual information, instructions to staff that affect the public, final agency policy or

determinations or external audits must be made available, unless a different ground for denial could

appropriately be asserted. Concurrently, those portions of inter-agency or intra-agency materials that .
are reflective of opinion, advice, recommendation and the like could in our view be withheld.

We point out that the Court of Appeals, the State's highest court, recently focused on what
constitutes "factual data", stating that: - :

"...Although the term 'factual data' is not defined by statute, the
meaning of the term can be discerned from the purpose underlying the
intra-agency exemption, which is 'to protect the deliberative process
of the government by ensuring that persons in an advisory role [will]
be able to express their opinions freely to agency decision makers'
(Matter of Xerox Corp. v. Town of Webster, 65 NY2d 131, 132, 490
N.Y.S. 2d 488, 480 N.E.2d 74 [quoting Matter of Sea Crest Constr.
Corp. v. Stubing, 82 AD2d 546, 549,442 N.Y.S.2d 130]). Consistent
with this limited aim to safeguard internal government consultations
and deliberations, the exemption does not apply when the requested
material consists of 'statistical or factual tabulations or data’ (Public
Officers Law 87[2][g][I]. Factual data, therefore, simply means
objective information, in contrast to opinions, ideas, or advice
exchanged as part of the consultative or deliberative process of
government decision making (see, Matter of Johnson Newspaper
Corp. v. Stainkamp, 94 AD2d 825, 827, 463 N.Y.S.2d 122, mod on
other grounds, 61 NY2d 958, 475 N.Y.S.2d 272, 463 N.E. 2d 613;
Matter of Miracle Mile Assocs, v. Yudelson, 68 AD2d 176, 181-182.
417N.Y.S.2d 142)" [Gould v. New York City Police Department, 89
NY2d 267, 276, 277 (1996)].

Based on the foregoing, insofar as records include reference to the information in question,
we believe that they consist of “factual data” that must be disclosed under §87(2)(g)(i) of the
Freedom of Information Law. '



Mr. Steve Balcom
Ms. Carol Thompson
February 11, 2008
Page - 6 -

On behalf of the Committee on Open Government, we hope this is helpful to you.

CSJ:;jm

cc: Theodore Jerrett
Christa L. Carrington

Sincerely,

Con$ . PTr—

Camuille S. Jobin-Davis
Assistant Director
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Robert J. Freeman

Mr. Eniezer Rios

02-A-4826

Wallkill Correctional Facility
Route 208, Box G

Wallkill, NY 12589

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Rios:

[ have received your letter concerning a failure of an attorney who represented to you to
respond to a request made under the Freedom of Information Law.

In this regard, that law is applicable to agency records, and §86(3) defines the term “agency”
to mean:

".any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."

Based on the foregoing, as a general matter, the Freedom of Information Law applies to entities of
state and local government, such as police departments or the offices of district attorneys; it does not
apply to private entities or persons. That being so, I do not believe that the Freedom of Information
Law would apply in the situation that you described. '

Although the courts are excluded from the coverage of the Freedom of Information Law, I
note that court records are accessible to the public in most instances under other provisions of law
(see e.g., Judiciary Law, §255).

In short, while the attorney might not be required to give effect to the Freedom of Information
Law, requests for records may be made pursuant to that statute to a police department or office of
a district attorney, or to a court under a different provision of law.



Mr. Eniezer Rios
February 12, 2008
Page - 2 -

I hope that the foregoing serves to clarify your understanding and that I have been of
assistance.

Sincerely,

obert J. Freeman
Executive Director

RJF:tt
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Robert J. Freeman

Mr. Jerry R. Carter
2E-L-16

840 Shaker Road
Colonie, NY 12211

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in vour correspondence.

Dear Mr. Carter:

Thavereceived your letter and the materials attached to it. The correspondence indicates that
a request was made under the Freedom of Information Law to a Supreme Court clerk.

In this regard, the Freedom of Information Law is applicable to agency records, and §86(3)
defines the term "agency" to include:

"..any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."

In turn, §86(1) defines the term "judiciary” to mean:

"...the courts of the state, including any municipal or district court,
whether or not of record."”

Based on the provisions quoted above, the courts are not subject to the Freedom of
Information Law. This is not to suggest that court records are not generally available to the public,
for other provisions of law (see e.g., Judiciary Law, §255) may grant broad public access to those
records. Even though other statutes may deal with access to court records, the procedural provisions
associated with the Freedom of Information Law (i.e., those involving the designation of a records
access officer or the right to appeal a denial) would not ordinarily be applicable.
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Lastly, as you may be aware, county clerks perform a variety of functions, some of which
involve county records that are subject to the Freedom of Information Law, others of which may be
held in the capacity as clerk of a court. An area in which the distinction between agency records and
court records may be significant involves fees. Under the Freedom of Information Law, an agency
may charge up to twenty-five cents per photocopy, "except when a different fee is otherwise
prescribed by statute". In the case of fees that may be assessed by county clerks, §§8018 through
8021 of the Civil Practice Law and Rules require that county clerks charge certain fees in their
capacities as clerks of court and other than as clerks of court. Since those fees are assessed pursuant
to statutes other than the Freedom of Information Law, the fees may exceed those permitted by the
Freedom of Information Law. Section 8019 of the Civil Practice Law and Rules provides in part that
"The fees of a county clerk specified in this article shall supersede the fees allowed by any other
statute for the same services...".

I hope that the foregoing serves to clarify your understanding and that I have been of
assistance.

Sificerely,

)
ol A
x4 (ﬁf’fd\lf ) /
Robert J. Freeman
Executive Director e

RIF:tt



From: Freeman, Robert (DOS)
Sent: Wednesday, February 13, 2008 11:06 AM
To:  Rose Colombo

Dear Ms. Colombo:

I have received your letter in which you sought guidance concerning your ability to
obtain a transcript of a judicial proceeding that occurred in 1989. In this regard, the statute
within the advisory jurisdiction of this office is the Freedom of Information Law, which
specifically excludes the courts from its coverage. I note, however, that court records are in most
instances accessible to the public pursuant to other provisions of law (see e.g., Judiciary Law,
§255). That being so, a request for court records should be made to the clerk of the court, citing
an applicable provision of law as the basis for the request. Since the event to which you
occurred nearly twenty years ago, it is possible that the transcript of your interest might not have
been prepared, or that any such transcript no longer exists.

I hope that the foregoing serves to enhance your understanding and that I have been of assistance.

Robert J. Freeman

Executive Director

Committee on Open Government

NYS Department of State

One Commerce Plaza

99 Washington Ave., Suite 650

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html
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From: Jobin-Davis, Camille (DOS)

Sent: Thursday, February 14, 2008 1:22 PM

To: Lauren Bertolini

Subject: Freedom of Information Law - records of peace officers

Lauren:
As promised.

The following is a link to an advisory opinion we wrote about Cornell University Peace Officers:
http://www.dos.state.ny.us/coog/ftext/{14396.htm

Although Cornell University has the additional authority to create law, I believe the same legal
analysis would apply to Syracuse University based on the similarity between Education Law
section 5709 pertaining to Cornell University peace officers and Criminal Procedure Law section
2.10(77) pertaining to Syracuse University peace officers.

[ have attached a copy of Criminal Procedure Law section 2.10(77). This is the provision,
enacted in 2006, that authorizes the City to appoint peace officers to Syracuse University.

I recommend that you make you request in writing to the Department of Public Service, attaching
a copy of both of these documents, and that you also make an identical request to the Syracuse
Police Department, Records Access Officer. If there is any arrangement whereby the University
must file these records with the City, the City is required to provide copies also. Here is a link to
our webpage that describes the time limits for responding:
http://www.dos.state.ny.us/coog/explaination05.htm

Portions of the records that you request may require redaction. If this is the case, the legal reason
for the redaction must be provided. Please call if you have further questions.

Hope it helps.
Camille

Camille S. Jobin-Davis, Esq.

Assistant Director

NYS Committee on Open Government
Department of State

(518) 474-2518



FOTL - S~ /(( f/ (;/;

From: Freeman, Robert (DOS)
Sent: Thursday, February 14, 2008 4:55 PM
To:  tammy.zullo@dcjs.state.ny.us

Dear Ms. Zullo:

I have received your inquiry in which you referred to federal and state grants given to school
districts and asked “if you should submit [your] FOIL request to the Dept of Education or the
OSC.”

In short, a request made under the FOIL should be directed to the “records access officer” at the
agency or agencies that you believe would maintain the records of your interest. An agency’s
records access officer has the duty of coordinating an agency’s response to requests for records.

[ am unaware of whether either the State Education Department or the Office of the State
Comptroller would maintain records pertaining to both state and federal grants to school districts.
If, however, a school district is the recipient of grants from either a federal or state agency, it
would maintain records relating to the grant. That being so, it suggested that the most likely

source of the materials of your interest would be the school district in receipt of grant monies.

I hope that I have been of assistance.

Robert J. Freeman

Executive Director

Committee on Open Government

NYS Department of State

One Commerce Plaza

99 Washington Ave., Suite 650

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html
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Robert [. Freeman

Mr. Danny Montes

94-B-0382

Wyoming Correctional Facility
P.O. Box 501

Attica, NY 14011-0501

The staff of the Committee on Open Government is authorized to issue advisory opinions. The

ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Montes:

I have received your letter requesting assistance in obtaining copies of the minutes of your
“co-defendant’s guilty plea in open court from the Monroe County Clerk’s Office.”

In this regard, the Freedom of Information Law is applicable to agency records, and §86(3)
defines the term “agency" to include:

"..any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature.”

In turn, §86(1) defines the term "judiciary" to mean:

"...the courts of the state, including any municipal or district court,
whether or not of record."

Based on the provisions quoted above, the courts are not subject to the Freedom of
Information Law. This is not to suggest that court records are not generally available to the public,

for other provisions of law (see e.g., Judiciary Law, §255) may grant broad public access to those
records. :
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I hope that I have been of assistance.

Sincerely,

- %\
%, G =

Robert J. Freeman
Executive Director

RIE:tt



From: Freeman, Robert (DOS)

Sent: Friday, February 15, 2008 10:27 AM
To:  Ms. Austin

Subject: FOIL requests

Dear Ms. Austin:

[ have received your inquiry in which you asked whether minutes of meetings of a
board of fire commissioners must be made available to a person who resides outside of the fire
district.

In this regard, the Freedom of Information Law does not distinguish among applicants
for records, and it was held more than thirty years ago that when records are accessible under that
law, they must be made equally available to “any person”, regardless of “status or interest.”
Therefore, anyone may request and obtain the records in question, irrespective of their residence.

I hope that I have been of assistance.

Robert J. Freeman

Executive Director

Committee on Open Government

NYS Department of State

One Commerce Plaza

99 Washington Ave., Suite 650

Albany, NY 12231

(518) 474-2518

(518)474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html
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Robert I, Freeman

Mr. Armando Guzman, Sr.
#241-07-10700

15-15 Hazen Street
G.M.D.C. C-73 Facility
East Elmhurst, NY 11370

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing  staff advisory opinion is based solely upon the information presented in your
correspondence.

Dear Mr. Guzman:

I have received your Jetter concerning your ability to obtain “hospital medical records with
respect as to a deceased party...”

In this regard, first, the statute within the jurisdiction of this office, the Freedom of
Information Law, deals with records of state and local government agencies; it does not include
private hospitals within its coverage.

Second and more importantly, access medical records is governed by other provisions of law
Section 18 of the Public Health Law deals specifically with access to patient records. In brief, that
statute prohibits disclosure of medical records to all but “qualified persons.” Subdivision (1)(g) of
§18 defines the phrase “qualified person” to mean:

“any properly identified subject, committee for an incompetent
appointed pursuant to article seventy-eight of the mental hygiene law,
or a parent of an infant, a guardian of an infant appointed pursuant to
article seventeen of the surrogate’s court procedure act or other
legally appointed guardian of an infant who may be entitled to request
access to a clinical record pursuant to paragraph (c) of subdivision
two of this section, or an attorney representing or acting on behalf of
the subject or the subjects estate.”
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If you are not a “qualified person”, I believe that the medical records of your interest would be
exempt from disclosure. To obtain additional information regarding access to patient information,
it is suggested that you contact Mr. Peter Farr, NYS Department of Health, Hedley Park, Suite 303,
Troy, NY 12180. '

A federal statute widely known as HIPAA provides essentially the same rights and
restrictions as its New York counterpart.

I hope that I have been of assistance.
Sincerely,

Robert J. Freeman
Executive Director

RIF:jm
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Mr. William Hinson
99-A-1626

Sullivan Correctional Facility
P.O. Box 116

Fallsburg, NY 12733

The staff of the Committee on Open Government is authorized to issue advisory opinions. The

ensuing staff advisorv opinion is based solely upon the information presented in your
correspondence.

Dear My. Hinson:

I have received your letter in which you referred to unanswered requests made to a branch
of the State University and to acommunity college. The requests involve whether certain individuals
attended those institutions during certain years.

In this regard, first, the Freedom of Information Law provides direction concerning the time
and manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgment of the receipt of such request and a statement of the
approximate date, which shall be reasonable under the circumstances
of the request, when such request will be granted or denied, which
- shall be reasonable in consideration of the circumstanced relating to
the request and shall not exceed twenty business days from the date
of such acknowledgment, except in unusual circumstances. In the
event that such unusual circumstances prevent the grant or denial of
the request within twenty business days, the agency shall state in
writing both the reason for the inability to do so and a date certain

within a reasonable time, based on such unusual circumstances, when
the request shall be granted or denied.”
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If neither a response to a request nor an acknowledgment of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgment, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

Second, the governing statute concerning access to records identifiable to students is the
federal Family Educational Rights and Privacy Act ("FERPA"), 20 USC §1232g. In brief, FERPA
applies to all educational agencies or institutions that participate in grant programs administered by
the United States Department of Education. As such, FERPA includes within its scope virtually a]l
public educational institutions and many private educational institutions. The focal point of the Act
is the protection of privacy of students. It provides, in general, that any "education record,” a term
that is broadly defined, that is personally identifiable to a particular student or students is
confidential, unless the parents of students under the age of eighteen waive their right to
confidentiality, or unless a student eighteen years or over, an “eligible student”, similarly waives his
or her right to confidentiality.

However, an exception to the rule of confidentiality in FERPA involves "directory
information", which is defined in the regulations of the Department of Education to include:

"....information contained in an education record of a student which
would not generally be considered harmful or an invasion of privacy
if disclosed. It includes, but is not limited to the student's name,
address, telephone listing, date and place of birth, major field of
study, participation in officially recognized activities and sports,
weight and height of members of athletic teams, dates of attendance,
degrees and awards received, and the most recent previous
educational agency or institution attended."

Prior to disclosing directory information, educational agencies must provide notice to parents of
stqdents or eligible students in order that they may cssentially prohibit any or all of the items from
being disclosed. Therefore, if an educational agency or institution has adopted a policy on directory
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information, those items designated as directory information would be available to any person. If,
however, an educational agency or institution has not adopted a policy on directory information, it
would in my view be prohibited from disclosing records identifiable to students without the written
consent of the parents of the minor students, or the eligible students, as the case may be.

I'hope that I have been of assistance.
Sincerely,

/
] ;.‘ " ‘T 3
1 \;,,; 3 /(L&m"'w»- -

{obert J. Freeman
Executive Director

RIF:;jm



From: Jobin-Davis, Camille (DOS)

Sent: Friday, February 15, 2008 4:16 PM .

To: Richard T. Tucker

Subject: RE: Open Meetings Law - Boards of Assessment Review

Ric:

I think you're on the right track. Records or portions that are generated during the deliberative,
quasi-judicial portion of the meeting would be protected from disclosure. But the record of the
action taken, the minutes of the decision, would not.

I hope that answers your question. I'm here until 5:30 or so, today, if you want to call.
Camille

Camille S. Jobin-Davis, Esq.

Assistant Director

NYS Committee on Open Government
Department of State

(518)474-2518
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From: Jobin-Davis, Camille (DOS)

Sent: Tuesday, February 19, 2008 10:25 AM

To: Mr. Richard Herrick

Subject: Freedom of Information Law - email request, form, and time limits

Richard:

As promised:

Requesting records via email: In 2006, the Legislature amended the Freedom of Information Law
to require as follows:

"All entities shall, provided such entity has reasonable means
available, accept requests for records submitted in the form of
electronic mail and shall respond to such requests by electronic mail,
using forms, to the extent practicable, consistent with the form or
forms developed by the Committee on Open Government pursuant to
subdivision one of this section and provided that the written requests
do not seek a response in some other form."

This means that if an agency has the ability to receive requests for records from the public and
transmit records by means of email, it will be required to do so.

Form required by agency:

We do not believe that an agency can require that a request be made on a prescribed form. Section
89(3) of the Freedom of Information Law, as well as the regulations promulgated by the Committee
(21 NYCRR §1401.5), require that an agency respond to a request that reasonably describes the
record sought within five business days of the receipt of a request. Neither the law nor the
regulations refers to, requires or authorizes the use of standard forms. Accordingly, it has
consistently been advised that any written request that reasonably describes the records sought
should suffice.

It has also been advised that a failure to complete a form prescribed by an agency cannot serve to
delay a response or deny a request for records. A delay due to a failure to use a prescribed form
might result in an inconsistency with the time limitations imposed by the Freedom of Information
Law. For example, assume that an individual requests a record in writing from an agency and that
the agency responds by directing that a standard form must be submitted. By the time the individual
submits the form, and the agency processes and responds to the request, it is probable that more than
five business days would have elapsed, particularly if a form is sent by mail and returned to the
agency by mail. Therefore, to the extent that an agency's response granting, denying or
acknowledging the receipt of a request is given more than five business days following the initial
receipt of the written request, the agency, in my opinion, would have failed to comply with the
provisions of the Freedom of Information Law.



While the Law does not preclude an agency from developing a standard form, as suggested earlier,
we do not believe that a failure to use such a form can be used to delay a response to a written
request for records reasonably described beyond the statutory period. However, a standard form may,
in our opinion, be utilized so long as it does not prolong the time limitations discussed above. For
instance, a standard form could be completed by a requester while his or her written request is timely
processed by the agency. In addition, an individual who appears at a government office and makes
an oral request for records could be asked to complete the standard form as his or her written request.

In sum, it is our opinion that the use of standard forms is inappropriate to the extent that is
unnecessarily serves to delay a response to or deny a request for records.

Time limits for responding:

The Freedom of Information Law provides direction concerning the time and manner in which
agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law states
in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date, which shall be reasonable under the
circumstances of the request, when such request will be granted or
denied...”

It is noted that new language was added to that provision in 2005 stating that:

“If circumstances prevent disclosure to the person requesting the
record or records within twenty business days from the date of the
acknowledgement of the receipt of the request, the agency shall state,
in writing, both the reason for the inability to grant the request within
twenty business days and a date certain within a reasonable period,
depending on the circumstances, when the request will be granted in
whole or in part.”

Based on the foregoing, an agency must grant access to records, deny access in writing, or
acknowledge the receipt of a request within five business days of receipt of a request. When an
acknowledgement is given, it must include an approximate date within twenty business days
indicating when it can be anticipated that a request will be granted or denied. However, if it is
known that circumstances prevent the agency from granting access within twenty business days, or
ifthe agency cannot grant access by the approximate date given and needs more than twenty business
days to grant access, it must provide a written explanation of its inability to do so and a specific date
by which it will grant access. That date must be reasonable in consideration of the circumstances
of the request.



The amendments clearly are intended to prohibit agencies from unnecessarily delaying disclosure.
They are not intended to permit agencies to wait until the fifth business day following the receipt of
a request and then twenty additional business days to determine rights of access, unless it is
reasonable to do so based upon “the circumstances of the request.” From our perspective, every law
must be implemented in a manner that gives reasonable effect to its intent, and we point out that in
its statement of legislative intent, §84 of the Freedom of Information Law states that "it is incumbent
upon the state and its localities to extend public accountability wherever and whenever feasible."
Therefore, when records are clearly available to the public under the Freedom of Information Law,
or if they are readily retrievable, there may be no basis for a delay in disclosure. As the Court of
Appeals, the state’s highest court, has asserted:

"...the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objectives cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase 'public
accountability wherever and whenever feasible' therefore merely
punctuates with explicitness what in any event is implicit"
[Westchester News v. Kimball, 50 NY 2d 575, 579 (1980)].

In ajudicial decision concerning the reasonableness of a delay in disclosure that cited and confirmed
the advice rendered by this office concerning reasonable grounds for delaying disclosure, it was held
that:

“The determination of whether a period is reasonable must be made
on a case by case basis taking into account the volume of documents
requested, the time involved in locating the material, and the
complexity of the issues involved in determining whether the
materials fall within one of the exceptions to disclosure. Such a
standard is consistent with some of the language in the opinions,
submitted by petitioners in this case, of the Committee on Open
Government, the agency charged with issuing advisory opinions on
FOIL”(Linz v. The Police Department of the City of New York,
Supreme Court, New York County, NYLJ, December 17, 2001).

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, if an agency delays responding for an unreasonable time beyond the approximate
date of less than twenty business days given in its acknowledgement, if it acknowledges that a
request has been received, but has failed to grant access by the specific date given beyond twenty
business days, or if the specific date given is unreasonable, a request may be considered to have been
constructively denied [sce §89(4)(a)]. In such a circumstance, the denial may be appealed in
accordance with §89(4)(a), which states in relevant part that:



"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within ten
business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance, the
appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

I hope these are helpful. Please call me if you have further questions.

Camille S. Jobin-Davis, Esq.

Assistant Director

NYS Committee on Open Government
Department of State

(518) 474-2518
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available, for disclosure in such instances would result in a permissible rather than an unwarranted
invasion of personal privacy [see e.g., Farrell v. Village Board of Trustees, 372 NYS 2d 905 (1975);
Gannett Co. v. County of Monroe, 59 AD 2d 309 (1977), aff'd 45 NY 2d 954 (1978); Sinicropi v.
County of Nassau, 76 AD 2d 838 (1980); Geneva Printing Co. and Donald C. Hadley v. Village of
Lyons, Sup. Ct., Wayne Cty., March 25, 1981; Montes v. State, 406 NY'S 2d 664 (Court of Claims,
1978); Powhida v. City of Albany, 147 AD 2d 236 (1989); Scaccia v. NYS Division of State Police,
530 NYS 2d 309, 138 AD 2d 50 (1988); Steinmetz v. Board of Education, East Moriches, Sup. Ct.,
Suffolk Cty., NYLJ, Oct. 30, 1980); Capital Newspapers v. Burns, 67 NY 2d 562 (1986)].
Conversely, to the extent that items relating to public officers or employees are irrelevant to the
performance of their official duties, it has been found that disclosure would indeed constitute an
unwarranted invasion of personal privacy [sce e.g., Matter of Wool, Sup. Ct., Nassau Cty., NYLJ,
Nov. 22,1977, dealing with membership in a union; Minerva v. Village of Valley Stream, Sup. Ct.,
Nassau Cty., May 20, 1981, involving the back of a check payable to a municipal attorney that could
indicate how that person spends his/her money; Selig v. Sielaff, 200 AD 2d 298 (1994), concerning
disclosure of social security numbers].

In conjunction with the foregoing, I note that it has been held by the Appellate Division that
disclosure of a public employee's educational background would not constitute an unwarranted
invasion of personal privacy and must be disclosed [see Ruberti, Girvin & Ferlazzo v. NYS Division
of State Police, 641 NYS 2d 411, 218 AD 2d 494 (1996)].

Additionally, in the lower court decision rendered in Kwasnik v. City of New York,
(Supreme Court, New York County, September 26, 1997), the court cited and relied upon an opinion
rendered by thisoffice and held that those portions of applications or resumes, including information
detailing one's prior public employment, must be disclosed. The Court quoted from the Committee's
opinion, which stated that:

“If, for example, an individual must have certain types of experience,
educational accomplishments or certifications as a condition
precedent to serving in [a] particular position, those aspects of a
resume or application would in my view be relevant to the
performance of the official duties of not only the individual to whom
the record pertains, but also the appointing agency or officers ... to the
extent that records sought contain information pertaining to the
requirements that must have been met to hold the position, they
should be disclosed, for I believe that disclosure of those aspects of
documents would result in a permissible rather than an unwarranted
invasion [of] personal privacy. Disclosure represents the only means
by which the public can be aware of whether the incumbent of the
position has met the requisite criteria for serving in that position.

Quoting from the opinion, the court also concurred with the following:

"Although some aspects of one’s employment history may be
withheld, the fact of a person’s public employment is a matter of
public record, for records identifying public employees, their titles
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and salaries must be prepared and made available under the Freedom
of Information Law [see §87(3)(b)].”

Jtems within an application for employment or a resume that may be withheld in my view would
include social security numbers, marital status, home addresses, hobbies, and other details of one’s
life that are unrelated to the position for which he or she was hired.

In affirming the decision of the Supreme Court, the Appellate Division found that:

“This result is supported by opinions of the Committee on Open
Government, to which courts should defer (see, Miracle Mile Assocs.
v. Yudelson, 68 AD2d 176, 181, Iv denied 48 NY2d 706), favoring
disclosure of public employees’ resumes if only because public
employment is, by dint of FOIL itself, a matter of public record
(FOIL-AQO-4010; FOIL-AO-7065; Public Officers Law §87{3][b]).
The dates of attendance at academic institutions should also be
subject to disclosure, at least where, as here, the employee did not
meet the licensing requirement for employment when hired and
therefore had to have worked a minimum number of years in the field
in order to have qualified for the job. In such circumstances, the
agency’s need for the information would be great and the personal
hardship of disclosure small (see, Public Officers Law §89[21[b][iv])”
[262 AD2d 171, 691 NYS 2d 525, 526 (1999)].

In sum, again, I believe that the details within an employment application that are irrelevant
to the performance of one’s duties may generally be withheld. However, based on judicial decisions,
those portions of such a record or its equivalent detailing one’s prior public employment and other
items that are matters of public record, general educational background, licenses and certifications,
and items that indicate that an individual has met the requisite criteria to serve in the position, must
be disclosed.

Lastly, you questioned the propriety of an executive session held by the Town Board
concerning “a possibility of some acquisition of some land by the Town...” Here I direct you to the
Open Meetings Law. That law, analogous to the Freedom of Information Law, is based on a
presumption of openness. Meetings of public bodies must be conducted open to the public, except
to the extent that an executive session may properly be conducted in accordance with paragraphs (a)
through (h) of §105(1). Consequently, a public body, such as a town board, cannot enter into an
executive session to discuss the subject of its choice. From my perspective, the grounds for entry
into executive session are based on the need to avoid some sort of harm that would arise by means
of public discussion, and that is so with respect to the only ground for entry into executive session
that appears to be relevant in relation to the matter.

Specifically, §105(1)(h) of the Open Meetings Law permits a public body to enter into
executive session to discuss:
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"the proposed acquisition, sale or lease of real property or the proposed
acquisition of securities, or sale or exchange of securities held by such public
body, but only when publicity would substantially affect the value thereof."

In my opinion, the language quoted above, like the other grounds for entry into executive session,
is based on the principle that public business must be discussed in public unless public discussion
would in some way be damaging, either to an individual, for example, or to a government in terms
of its capacity to perform its functions appropriately and in the best interest of the public. Itis clear
that §105(1)(h) does not permit public bodies to conduct executive sessions to discuss all matters
that may relate to the transaction of real property; only to the extent that publicity would
"substantially affect the value of the property” can that provision validly be asserted.

A key question, in my view, involves the extent to which information relating to possible real
property transactions has become known to the public. The more that is known, the less likely it is
that publicity would have an impact on the value of a parcel or in some way damage the interests of
taxpayers. It has been advised that when a municipality is seeking to purchase a parcel and the
public is unaware of the location or locations under consideration, it is possible if not likely that
premature disclosure or publicity would indeed substantially affect the value of the property. In that
kind of situation, publicity might result in speculation or offers from others, thereby precluding the
municipality from reaching an optimal price on behalf of the taxpayers. However, when details
concerning a potential real property transaction, such as the location and potential uses of the
property, are known to the public, publicity would have a lesser effect or impact on the value of the
parcel. Again, the more that is known to the public, the less likely it is that publicity would affect
the value of a parcel.

I hope that I have been of assistance.

4T One

obert J. Freeman
Executive Director

RIF:tt

cc: Town Board
Hon. Tracy Cosilmon
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"To ensure maximum access to government records, the 'exemptions
are to be narrowly construed, with the burden resting on the agency
to demonstrate that the requested material indeed qualifies for
exemption' (Matter of Hanig v. State of New York Dept. of Motor
Vehicles, 79 N.Y.2d 106, 109, 580 N.Y.S.2d 715, 588 N.E.2d 750
see, Public Officers Law § 89[4][b]). As this Court has stated, '[o]nly
where the material requested falls squarely within the ambit of one of
these statutory exemptions may disclosure be withheld' (Matter of
Fink v. Lefkowitz, 47 N.Y.2d, 567, 571, 419 N.Y.5.2d 467, 393
N.E.2d 463)" (id., 275).

Just as significant, the Court in Gould repeatedly specified that a categorical denial of access
to records is inconsistent with the requirements of the Freedom of Information Law. In that case,
the Department contended that certain records could be withheld in their-entirety on the ground that
they fall within the exception regarding intra-agency materials, §87(2)(g), an exception separate from
those cited in response to your requests. The Court, however, wrote that: "Petitioners contend that
because the complaint follow-up reports contain factual data, the exemption does not justify
complete nondisclosure of the reports. We agree" (id., 276), and stated as a general principle that
"blanket exemptions for particular types of documents are inimical to FOIL's policy of open
government" (id., 275). The Court also offered guidance to agencies and lower courts in determining
rights of access and referred to several decisions it had previously rendered, stating that:

"...to invoke one of the exemptions of section 87(2), the agency must
articulate 'particularized and specific justification' for not disclosing
requested documents (Matter of Fink v. Lefkowitz, supra,47N.Y .2d,
at 571,419 N.Y.S.2d 467, 393 N.E.2d 463). Ifthe court is unable to
determine whether withheld documents fall entirely within the scope
of the asserted exemption, it should conduct an in camera inspection
of representative documents and order disclosure of all nonexempt,
appropriately redacted material (see, Matter of Xerox Corp. v. Town
of Webster, 65N.Y.2d 131, 133,490 N.Y.S. 2d, 488, 480 N.F.2d 74;
Matter of Farbman & Sons v. New York City Health & Hosps. Corp.,
supra, 62 N.Y.2d, at 83, 476 N.Y.S5.2d 69, 464 N.E.2d 437)" (id.).

Second, the provision cited by the Department, §87(2)(e)(iii), authorizes an agency to
withhold records compiled for law enforcement purposes when disclosure would identify a
confidential source. In my view, a confidential source typically is a person, such as an informant.
More pertinent, in my opinion is §87(2)(e)(iv), which permits an agency to withhold records
compiled for law enforcement purposes when disclosure would reveal other than routine criminal
investigative techniques and procedures. The Court of Appeals focused on that provision in Fink
- v. Lefkowitz, 63 AD2d 610 (1978); modified in 47 NY2d 567 (1979) and found, in brief, that it is
intended to enable agencies to withhold records to the extent that disclosure would enable potential
lawbreakers to evade effective law enforcement. The Court also found, however, that an agency

could not justify a denial of access when disclosure would encourage compliance with or better
understanding of the law.
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In this instance, disclosure of the location of the cameras would likely deter speeding or
running red lights, thereby enhancing public safety and compliance with law. If that is so, I do not
believe that the Department could satisfactorily demonstrate that disclosure would result in the
frames described in §87(2)(iii) or (iv) of the Freedom of Information Law.

Lastly, through one of the websites to which you referred, I was able to obtain a list of the
locations in New York City where red light cameras are located. Assuming that information of that
nature can be obtained via the internet and/or that the locations of red light cameras are indicated on

summonses sent to alleged violators, 1 do not believe that the Department can justify its denial of
your request,

I hope that I have been of assistance.
Sincerely,

Riébeért J. Freeman

Executive Director

RJF:tt

cc: Appeals Officer
Penny Jackson
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The staff of the Committee on Open Government is _authorized to issue advisory opinions. The
ensuing staff advisorv opinion is based solely upon the information presented in vour
correspondence.

Dear Mr. Thomas:

I have received your letter and hope that you will accept my apologies for the delay in
response.

Youreferred to asituation in which the NYS Teachers’ Retirement System (the “TRS”) “had
an audit done on a teacher.” The audit, according to your letter, included “accusations without
factual data” that could lead a person reading it “to believe that this teacher may have committed a
crime.” You wrote that the school district that employs the teacher “FOILed” and received the
record from the TRS and that the teacher contends that the TRS “had no right to release” it. You
have asked whether that is so. '

In this regard, T offer the following comments.

First, while it is possible that the district might have requested the record at issue pursuant
to the Freedom of Information Law, often an agency, such as a school district, will request records,
not as a member of the public under the Freedom of Information Law, but rather as a governmental
entity seeking the information in the performance of its duties.

Second, in my view, two statutes, the Freedom of Information Law and the Personal Privacy
Protection Law, are pertinent to an analysis of the matter. The Freedom of Information Law pertains
to records of agencies of both state and local government; the Personal Privacy Protection Law
pertains only to records of a state agency, such as the TRS.

The Personal Privacy Protection Law pertains to personal information maintained by or for
state agencies, and for purposes of that law, “record” is defined in §92(9) to mean:
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« _any item, collection or grouping of personal information about a
subject which is maintained and is retrievable by use of the name or
other identifier of the data subject irrespective of the physical form or
technology used to maintain such personal information.”

A “data subject”, according to §92(3) of the Personal Privacy Protection Law, is a “natural person
about whom personal information has been collected by an agency.”

With respect to disclosure, §96(1) of the Personal Privacy Protection Law states that "No
agency may disclose any record or personal information”, except in conjunction with a series of
exceptions that follow. One of those exceptions involves a situation in which a record is "subject
to article six of this chapter [the Freedom of Information Law], unless disclosure of such information
would constitute an unwarranted invasion of personal privacy as defined in paragraph (a) of
subdivision two of section eighty-nine of this chapter." Section 89(2-a) of the Freedom of
Information Law states that "Nothing in this article shall permit disclosure which constitutes an
unwarranted invasion of personal privacy as defined in subdivision two of this section if such
disclosure is prohibited under section ninety-six of this chapter." Therefore, when a state agency
cannot disclose records pursuant to §96 of the Personal Protection Law, it is precluded from
disclosing to the public under the Freedom of Information Law.

A series of judicial decisions rendered under the Freedom of Information Law represent a
general finding that public officers and employees enjoy a lesser degree of privacy than others, for
it has been found in various contexts that those individuals are required to be more accountable than
others. The courts have determined that, as a general rule, records that are relevant to the
performance of the official duties of a public officer or employee are available, for disclosure in such
instances would result in a permissible rather than an unwarranted invasion of personal privacy [see
e.g., Farrell v. Village Board of Trustees, 372 NYS 2d 905 (1975); Gannett Co. v. County of
Monroe, 59 AD 2d 309 (1977), affd 45 NY 2d 954 (1978); Sinicropi v. County of Nassau, 76 AD
2d 838 (1980); Geneva Printing Co. and Donald C. Hadley v. Village of Lyons, Sup. Ct., Wayne
Cty., March 25, 1981; Montes v. State, 406 NYS 2d 664 (Court of Claims, 1978); Powhida v. City
of Albany, 147 AD 2d 236 (1989); Scaccia v. NYS Division of State Police, 530 NYS 2d 309, 138
AD 2d 50 (1988); Steinmetz v. Board of Education, East Moriches, Sup. Ct., Suffolk Cty., NYLJ,
Oct. 30, 1980); Capital Newspapers v. Burns, 67 NY 2d 562 (1986)]. Conversely, to the extent that
items relating to public officers or employees are itrelevant to the performance of their official

duties, it has been found that disclosure would indeed constitute an unwarranted invasion of personal
privacy.

Several of the decisions cited above indicate that a determination reflective of a finding or
admission of misconduct must be disclosed. However, it has also been found that unsubstantiated
charges or allegations may be withheld on the ground that disclosure would constitute an

unwarranted invasion of personal privacy [see Herald Company v. School District of the City of
Syracuse, 430 NYS2d 460 (1980)].

‘ As the foregoing relates to the TRS, I believe that disclosure of unproven allegations would
constitute an unwarranted invasion of personal privacy and, therefore, must be withheld from a
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member of the public seeking the records under the Freedom of Information Law. However, in my
view, the TRS would likely have the authority to disclose the record in question to a school district
pursuant to §96(1)(d) of the Personal Privacy Protection Law. That provision authorizes a state
agency to disclose personally identifiable information:

“...to officers or employees of another governmental unit if each
category of information sought to be disclosed is necessary for the
receiving governmental unit to operate a program specifically
authorized by statute and if the use for which the information is
requested is not relevant to the purpose for which it was collected...”

Therefore, while the TRS would not have been required to disclose the record to the school district,
it appears that it had the authority to do so.

I hope that the foregoing serves to clarify your understanding and that I have been of
assistance.

RIJF:jm
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a decision rendered by the Court of Appeals, the state’s highest court, that focused upon the privacy
provisions, the Court referred to the authority to withhold "certain personal information about private
citizens" [see Federation of New York State Rifle and Pistol Clubs, Inc., 73 NY2d 92 (1989)]. In
another decision rendered by the Court of Appeals and a discussion of “the essence of the
exemption” concerning privacy, the Court referred to information “that would ordinarily and
reasonably regarded as intimate, private information” [ Hanig v. State Dept. of Motor Vehicles, 79
NY 2d 106, 112 (1992)]. In view of the direction given by the state’s highest court, again, I believe
that the authority to withhold the information based upon considerations of privacy is restricted to
those situations in which records contain personal information about natural persons, as opposed to
information identifiable to those in their business or professional capacities.

Several judicial decisions, both New York State and federal, pertain to records about
individuals in those capacities and indicate that the records are not of a “personal nature.”” For
instance, one involved a request for the names and addresses of mink and ranch fox farmers from
a state agency (ASPCA v. NYS Department of Agriculture and Markets, Supreme Court, Albany
County, May 10, 1989). In granting access, the court relied in part and quoted from an opinion
rendered by this office in which it was advised that "the provisions concerning privacy in the
Freedom of Information Law are intended to be asserted only with respect to 'personal’ information
relating to natural persons". The court held that:

"..the names and business addresses of individuals or entities
engaged in animal farming for profit do not constitute information of
a private nature, and this conclusion is not changed by the fact that a
person's business address may also be the address of his or her
residence. In interpreting the Federal Freedom of Information Law
Act (5 USC 552), the Federal Courts have already drawn a distinction
between information of a 'private' nature which may not be disclosed,
and information of a 'business' nature which may be disclosed (see
e.g., Cohen v. Environmental Protection Agency, 575 F Supp. 425
(D.C.D.C. 1983)."

In another decision, Newsday. Inc. v. New York State Department of Health (Supreme Court, Albany
County, October 15, 1991)], data acquired by the State Department of Health concerning the
performance of open heart surgery by hospitals and individual surgeons was requested. Although
the Department provided statistics relating to surgeons, it withheld their identities. In response to
a request for an advisory opinion, it was advised by this office, based upon the New York Freedom
of Information Law and judicial interpretations of the federal Freedom of Information Act, that the
names should be disclosed. The court agreed and cited the opinion rendered by this office.

Like the New York Freedom of Information Law, the federal Act includes an exception to
rights of access designed to protect personal privacy. Specifically, 5 U.S.C. 552(b)(6) states that
rights conferred by the Act do not apply to "personnel and medical files and similar files the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy." In
construing that provision, federal courts have held that the exception:
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"was intended by Congress to protect individuals from public
disclosure of 'intimate details of their lives, whether the disclosure be
of personnel files, medical files or other similar files'. Board of Trade
of City of Chicago v. Commodity Futures Trading Com'n supra, 627
F.2d at 399, quoting Rural Housing Alliance v. U.S. Dep't of
Agriculture, 498 F.2d 73, 77 (D.C. Cir. 1974); see Robles v. EOA,
484 F.2d 843, 845 (4th Cir. 1973). Although the opinion in Rural
Housing stated that the exemption 'is phrased broadly to protect
individuals from a wide range of embarrassing disclosures', 498 F.2d
at 77, the context makes clear the court's recognition that the
disclosures with which the statute is concerned are those involving
matters of an intimate personal nature. Because of its intimate
personal nature, information regarding 'marital status, legitimacy of
children, identity of fathers of children, medical condition, welfare
payment, alcoholic consumption, family fights, reputation, and so on'
falls within the ambit of Exemption 4. Id. By contrast, as Judge
Robinson stated in the Chicago Board of Trade case, 627 F.2d at 399,
the decisions of this court have established that information
connected with professional relationships does not qualify for the
exemption” [Simsv. Central Intelligence Agency, 642 F.2d 562, 573~
573 (1980)].

In Cohen, the decision cited in ASPCA v. Department of Agriculture and Markets, supra, it was
stated pointedly that: "The privacy exemption does not apply to information regarding professional
or business activities.." (supra, 429). Similarly in a case involving disclosure of the identities of
those whose grant proposals were rejected, it was held that:

"The adverse effect of a rejection of a grant proposal, if it exists at all,
is limited to the professional rather than personal qualities of the
applicant. The district court spoke of the possibility of injury
explicitly in terms of the applicants' 'professional reputation’ and
'professional qualifications'. 'Professional' in such a context refers to
the possible negative reflection of an applicant's performance in
'grantsmanship’ - the professional competition among research
scientists for grants; it obviously is not a reference to more serious
'professional' deficiencies such as unethical behavior. While
protection of professional reputation, even in this strict sense, is not
beyond the purview of exemption 6, it is not at its core" [Kurzon v.
Department of Health and Human Services, 649 F.2d 65, 69 (1981)].

In short, in my opinion and as indicated in the decisions cited above, the exception
concerning privacy does not apply to a record identifying entities or individuals in relation to their

business or professional capacities. That being so, I do not believe that there is a basis for
withholding the records sought.



Ms. Sharleen Reshard
February 20, 2008
Page - 4 -

In an effort to enhance understanding of and compliance with the Freedom of Information
Law, copies of this opinion will be sent to Village officials.

I hope that I have been of assistance.
Sincerely,

tﬁi@f%k(,é?wm

Robert J. Freeman
Executive Director

RJF:jm
cc: Hon. Wayne J. Hall

Lt. Michael Kearney
Tanya L. Ford
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approximate date of less than twenty business days given in its acknowledgment, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to arecord may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

Inote that legislation enacted in broadened the authority of the courts to award attorney’s fees
when government agencies fail to comply with the Freedom of Information Law. Under the
amendments, when a person initiates a judicial proceeding under the Freedom of Information Law
and substantially prevails, a court has the discretionary authority to award costs and reasonable
attorney’s fees when the agency had no reasonable basis for denying access to records, or when the
agency failed to comply with the time limits for responding to a request.

Second, as a general matter, the Freedom. of Information Law is based upon a presumption
of access. Stated differently, all records of an agency are available, except to the extent that records
or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (j) of
the Law.

While I am unfamiliar with the contents of the records that you requested, I note that there
is a decision that focused on personal information contained in records concerning a HUD program,
specifically, the “section 8" housing program. Tri-State Publishing, Co. v. City of Port Jervis
(Supreme Court, Orange County, March 4, 1992) includes excerpts from an advisory opinion that
I prepared in 1991, and 1 believe that the court essentially agreed with the thrust of that opinion.
Because tenants in section 8§ housing must meet an income qualification, it has been consistently
advised that insofar as disclosure of records would identify tenants, they may be withheld on the
ground that disclosure would constitute "an unwarranted invasion of personal privacy"” [see Freedom
of Information Law, §87(2)(b)]. Conversely, following the deletion of identifying details pertaining
to tenants, the remainder of the records, i.e., those portions indicating identities of landlords,
contractors and the amounts that are paid, must be disclosed.

There was concern with respect to what the court characterized as a "hybrid situation” in
which "a landlord owns one or more multiple dwellings where less than all units in each building
are Section & units." The court determined that in that kind of sitvation, "it may reasonably be said
that a subsidized tenant's identity would not be readily ascertainable.” Based upon that finding, the

court determined that the names of landlords and the addresses of multiple dwellings, as well as
related information must be disclosed.

In my opinion, the identity of a landlord, for example, must be disclosed, for payments are
made by governmental entities to the landlord. Similarly, insofar as the records sought reflect the
City’s financial transactions, 1 do not believe that there would be a basis for denying access. On the
other hand, however, insofar as the records sought pertain to persons who participate based on an
income qualification, I believe that the Freedom of Information Law and the holding in Tri-State
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Publishing authorize the City to withhold personally identifying details on the ground that disclosure
would constitute an unwarranted invasion of personal privacy.

I hope that I have been of assistance.

Robert J. Freeman
Executive Director

RIF:jm
cc: Hon. Theodore Wind
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joint or contract basis, municipal corporations and districts shall have
the power to enter into, amend, cancel and terminate agreements for
the performance among themselves or one for the other of their
respective functions, powers and duties on a cooperative or contract
basis or for the provision of a joint service..."

In Article 47 of the Insurance Law, §4701(a) states that:

"Cooperative health risk-sharing agreements allow public entities to:
share, in whole or part, the costs of self-funding employee health
benefit plans; provide municipal corporations, school districts and
other public employers with an alternative approach to stabilize
health claim costs; lower per unit administration costs; and enhance
negotiating power with health providers by spreading such costs
among a larger pool of risks."

Further, subdivision (e) and (f) of §4702 respectively provide as follows:

"(e) 'Municipal cooperative health benefit plan’ or 'plan’ means any
plan established or maintained by two or more municipal corporations
pursuant to a municipal cooperation agreement for the purpose of
providing medical, surgical or hospital services to employees or
retirees of such municipal corporations and to the dependents of such
employees or retirees.

(H "Municipal corporation’ means within the state of New York, a
city with a population of less than one million or a county outside the
city of New York, town, village, board of cooperative educational
services, school district, a public library, as defined in section two
hundred fifty-three of the education law, or district, as defined in
section one hundred nineteen-n of the general municipal law."

Based on the foregoing, the participants in the consortium have been given the legal authority to
create a cooperative health benefit plan in furtherance of their official governmental functions,
powers and duties. If that is so, the Board of Directors conducts public business and performs a
governmental function for a group of public corporations, i.e., school districts. In short, given the

characteristics of the Consortium, again, I believe that it is a "public body" required to comply with
the Open Meetings Law.

Lastly, the foregoing is not to suggest that the meetings of the Board of Directors must be
conducted in public in their entirety. As you may be aware, every meeting of a public body is
required to be preceded by notice given in accordance with §104 of the Open Meetings Law, and
every meeting must be convened as an open meeting. Nevertheless, in view of the functions of the
Board of Directors, it is likely that some aspects of its business could be conducted during validly
convened executive sessions. For example, there may be instances in which it considers collective
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bargaining negotiations or the financial or medical history of a particular person. In those kinds of
circumstances, executive sessions could likely be held pursuant to §105(1)(e) or (f) of the Open
Meetings Law.

The Freedom of Information Law is applicable to agencies, and §86(3) of that statute defines
the “agency” to mean:

"_any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."

Since a municipal corporation is a kind of public corporation (see General Construction Law, §66),
the Consortium is, in my view, an agency required to comply with the Freedom of Information Law.

One element of your correspondence deals with the “subject matter list.” As a general matter,
the Freedom of Information Law pertains to existing records, and an agency is not required to create
a record in response to a request [see §89(3)]. Similarly, if records that once existed have legally
been disposed of or destroyed, the Freedom of Information Law would not apply.

An exception that rule relates to the subject matter list. Specifically, §87(3) of the Freedom
of Information Law states in relevant part that:

"Each agency shall maintain...

c. areasonably detailed current list by subject matter, of all records
in the possession of the agency, whether or not available under this
article."

The "subject matter list" required to be maintained under §87(3)(c) is not, in my opinion, required
to identify each and every record of an agency; rather I believe that it must refer, by category and in
reasonable detail, to the kinds of records maintained by an agency. Further, the regulations
promulgated by the Committee on Open Government state that such a list should be sufficiently
detailed to enable an individual to identify a file category of the record or records in which that
person may be interested [21 NYCRR 1401.6(b)]. I emphasize that §87(3)(c) does not require that
an agency ascertain which among its records must be made available or may be withheld. Again,
the Law states that the subject matter list must refer, in reasonable detail, to the kinds of records
maintained by an agency, whether or not they are available.

It has been suggested that the records retention and disposal schedules developed by the State
Archives and Records Administration at the State Education Department may be used as a substitute
for the subject matter list. It is suggested that you ask to review the retention schedule applicable
to the College. Alternatively, you could request a copy of the schedule from the State Archives and
Records Administration by calling (518)474-6926.
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I note that in one aspect of a request made pursuant to the Freedom of Information Law, you
asked for an “explanation of how the proposed activity is consistent with specific grant selection
criteria.” Again, the Freedom of Information Law pertains to existing records, and if no
“explanation” exists, an agency would not be required to create a record containing the information

sought.

Next, as you are aware, a grant application submitted by one agency, such as the Consortium,
to another agency would constitute intra-agency material falling within the coverage of §87(2)(g) of
the Freedom of Information Law. That provision authorizes an agency to withhold records that:

"are inter-agency or intra-agency materials which are not:
1. statistical or factual tabulations or data;

ii. instructions to staff that affect the public;

iii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or
determinations or external audits must be made available, unless a different ground for denial could
appropriately be asserted. Concurrently, those portions of inter-agency or intra-agency materials that
are reflective of opinion, advice, recommendation and the like could in my view be withheld.

You referred in one letter to the unanimous approval of a resolution by the governing body
of the Consortium and indicated that the approval was made without any public discussion. Due to
the absence of discussion, you asked for a “ruling as to whether the vote taken on this resolution is
valid...” Your inference, I believe, is that there must have been a private discussion prior to the
approval of the resolution.

In this regard, first, the authority of this office involves providing advice and opinions; it is
not empowered to issue a “ruling” that is binding or which has the force of law.

Second, the unanimous approval without discussion does not necessarily suggest that a
meeting was held in contravention of the Open Meetings Law. There are numerous instances in
which written materials distributed to members of public bodies in advance of their meetings enable
them to take action with little or no discussion. Further, action taken by a public body remains valid
unless and until a court renders a determination to the contrary.
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Lastly, §106 of the Open Meetings Law pertains to minutes of meetings and provides what
might be characterized as minimum requirements concerning the contents of minutes. Subdivision
(1) concerning minutes of open meetings states that:

"Minutes shall be taken at all open meetings of a public body which
shall consist of a record or summary of all motions, proposals,
resolutions and any other matter formally voted upon and the vote
thereon."

In short, so long as minutes consist of a record or summary of motions, proposals, resolutions, action
taken and the vote of the members, the minutes would be adequate to comply with law. They may

be more detailed, but there is no requirement that they be expansive.

I hope that I have been of assistance.

incerely,

Robert J. Freeman
Executive Director

RJF:jm

cc: Teri Calabrese-Gray
Tammy Johnson
Susan Watson
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Third, the Freedom of Information Law provides direction concerning the time and manner
in which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date, which shall be reasonable under the
circumstances of the request, when such request will be granted or
denied...”

It is noted that new language was added to that provision in 2005 stating that:

“If circumstances prevent disclosure to the person requesting the
record or records within twenty business days from the date of the
acknowledgement of the receipt of the request, the agency shall state,
in writing, both the reason for the inability to grant the request within
twenty business days and a date certain within a reasonable period,
depending on the circumstances, when the request will be granted in
whole or in part.”

Based on the foregoing, an agency must grant access to records, deny access in writing, or
acknowledge the receipt of a request within five business days of receipt of a request. When an
acknowledgement is given, it must include an approximate date within twenty business days
indicating when it can be anticipated that a request will be granted or denied. However, if it is
known that circumstances prevent the agency from granting access within twenty business days, or
if the agency cannot grant access by the approximate date given and needs more than twenty business
days to grant access, it must provide a written explanation of its inability to do so and a specific date
by which it will grant access. That date must be reasonable in consideration of the circumstances
of the request.

The amendments clearly are intended to prohibit agencies from unnecessarily delaying
disclosure. They are not intended to permit agencies to wait until the fifth business day following
the receipt of a request and then twenty additional business days to determine rights of access, unless
it is reasonable to do so based upon “the circumstances of the request.” From our perspective, every
law must be implemented in a manner that gives reasonable effect to its intent, and we point out that
in its statement of legislative intent, §84 of the Freedom of Information Law states that "it is
incumbent upon the state and its localities to extend public accountability wherever and whenever
feasible." Therefore, when records are clearly available to the public under the Freedom of
Information Law, or if they are readily retrievable, there may be no basis for a delay in disclosure.

In a judicial decision concerning the reasonableness of a delay in disclosure that cited and
confirmed the advice rendered by this office concerning reasonable grounds for delaying disclosure,
it was held that:
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“The determination of whether a period is reasonable must be made
on a case by case basis taking into account the volume of documents
requested, the time involved in locating the material, and the
complexity of the issues involved in determining whether the
materials fall within one of the exceptions to disclosure. Such a
standard is consistent with some of the language in the opinions,
submitted by petitioners in this case, of the Committee on Open
Government, the agency charged with issuing advisory opinions on
FOIL”(Linz v. The Police Department of the City of New York,
Supreme Court, New York County, NYLJ, December 17, 2001).

If neither a response to a request nor an acknowledgement of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgement, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules. |

When an agency indicates that it does not maintain or cannot locate a record, an applicant
for the record may seek a certification to that effect. Section 89(3) of the Freedom of Information
Law provides in part that, in such a situation, on request, an agency “shall certify that it does not
have possession of such record or that such record cannot be found after diligent search.”

Finally, with respect to your questions about the Personal Privacy Protection Law, please note

that the enforcement provisions are set forth in §97, including circumstances under which reasonable
attorney’s fees may be awarded.

On behalf of the Committee on Open Government, we hope this is helpful to you.

Sincerely,

Camille S. Jobin-Davis

Assistant Director
CSJ:tt
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VIA EMAIL

From: Jobin-Davis, Camille (DOS)

Sent: Thursday, February 21, 2008 10:28 AM
To:  Ms. Janice Bailey

Subject: Freedom of Information Law

Janice:
As promised, the following is the provision of the NYC Administrative Code that we discussed:

§ 11-2115 Returns to be secret. a. Except in accordance with proper
judicial order, or as otherwise provided by law, it shall be unlawful
for the commissioner of finance, register or tax appeals tribunal or any
officer or employee of the department of finance, register or tax
appeals tribunal to divulge or make known in any manner any information
contained in or relating to any return provided for by this chapter. The
officers charged with the custody of such returns shall not be required

to produce any of them or evidence of anything contained in them in any
action or proceeding in any court, except on behalf of the commissioner
of finance in an action or proceeding under the provisions of this
chapter, or on behalf of any party to an action or proceeding under the
provisions of this chapter when the returns or facts shown thereby are
directly involved in such action or proceeding, in either of which
events the court may require the production of, and may admit in
evidence, so much of said returns or of the facts shown thereby, as are
pertinent to the action or proceeding and no more. Nothing herein shall
be construed to prohibit the delivery to a grantor or grantee of a deed

or to any subsequent owner of the real property conveyed by such deed or
to the duly authorized representative of any of them of a certified copy

of any return filed in connection with the tax on such deed; nor to
prohibit the delivery of such a certified copy of such return or of any
information contained in or relating thereto to the United States of


http://www.dos.ny.gov/coog/

America or any department thereof, the state of New Yorkorany
department thereof, the city of New York or any department thereof
provided the same is required for official business; nor to prohibit the
inspection for official business of such returns by the register, the
corporation counsel or other legal representatives of the city or by the

district attorney of any county within the city; nor to prohibit the
publication of statistics so classified as to prevent the identification

of particular returns or items thereof.

b. (1) Any officer or employee of the city who willfully violates the
provisions of subdivision a of this section shall be dismissed from
office and be incapable of holding any public office in this city for a
period of five years thereafter.

(2) Cross-reference: For criminal penalties, see chapter forty of this
title.

c. This section shall be deemed a state statute for purposes of
paragraph (a) of subdivision two of section eighty-seven of the public
officers law.

d. Notwithstanding anything in subdivision a of this section to the
contrary, if a taxpayer has petitioned the tax appeals tribunal for
administrative review as provided in section one hundred seventy of the
charter, the commissioner of finance shall be authorized to present to
the tribunal any report or return of such taxpayer, or any information
contained therein or relating thereto, which may be material or relevant
to the proceeding before the tribunal. The tax appeals tribunal shall be
authorized to publish a copy or asummary of any decision rendered
pursuant to section one hundred seventy-one of the charter.

e. This section shall not apply to any information contained in or
relating to a return filed on or after the first day of January, two
thousand three with respect to a transaction or transfer occurring on or
after that date; provided, however, that this section shall continue to
apply to any social security account number contained in any report or
return pursuant to this chapter.

Please note subsection (e). In my opinion, this provision removes the confidentiality provisions
for documents filed on or after January 2003, except for the release of social security numbers.
Accordingly, it is my opinion that a copy of the record you have requested, the contract of sale,
filed with the RP-5217, should be provided to you.

I hope it helps.
Camille
Camille S. Jobin-Davis, Esq.
Assistant Director

NYS Committee on Open Government
Department of State
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in vour
correspondence,

Dear Mr. Stephenson:

We are in receipt of your request for an advisory opinion concerning application of the
Freedom of Information Law to requests made to the W.F. Bruen Rescue Squad of East Greenbush.
In an effort to clarify the issues, I contacted the Chair of the Board of Directors of the Rescue Squad
and learned that you were provided with financial information pertaining to the Ambulance District,
but not the Rescue Squad. It is the Chair’s understanding that the Rescue Squad is incorporated as
a not-for-profit corporation and that the ambulance taxing district was formed years ago in order to
receive taxpayer funds from residents of the Town of East Greenbush. Although the Chair
recommended that [ discuss the legal basis for non-disclosure with the attorney for the Squad, I was
unable to reach him.

From our perspective, the key issue is whether the Rescue Squad and the Ambulance District
are subject to the Freedom of Information Law. That statute is applicable to agency records, and
§86(3) of the Law defines the term "agency" to mean:

"any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature.”

As such, the Freedom of Information Law generally pertains to records maintained by entities of
state and local governments.
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In Westchester-Rockland Newspapers v, Kimball [SONYS 2d 575 (1980)], however, a case
involving access to records relating to a lottery conducted by a volunteer fire company, the Court of
Appeals found that volunteer fire companies, despite their status as not-for-profit corporations, are
"agencies" subject to the Freedom of Information Law. In so holding, the Court stated that:

"We begin by rejecting respondent's contention that, in applying the
Freedom of Information Law, a distinction is to be made between a
volunteer organization on which a local government relies for
performance of an essential public service, as is true of the fire
department here, and on the other hand, an organic arm of
government, when that is the channel through which such services are
delivered. Key is the Legislature's own unmistakably broad
declaration that, '[a]s state and local government services increase and
public problems become more sophisticated and complex and
therefore harder to solve, and with the resultant increase in revenues
and expenditures, it is incumbent upon the state and its localities to
extend public accountability wherever and whenever feasible'
(emphasis added; Public Officers Law, §84).

"True, the Legislature, in separately delineating the powers and duties
of volunteer fire departments, for example, has nowhere included an
obligation comparable to that spelled out in the Freedom of
Information statute (see Village Law, art 10; see, also, 39 NY Jur,
Municipal Corporations, §§560-588). But, absent a provision
exempting volunteer fire departments from the reach of article 6-and
there is none-we attach no significance to the fact that these or other
particular agencies, regular or volunteer, are not expressly included.
For the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objections cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase "public
accountability wherever and whenever feasible' therefore merely
punctuates with explicitness what in any event is implicit" (id. at
5791].

Moreover, although it was contended that documents concerning the lottery were not subject to the
Freedom of Information Law because they did not pertain to the performance of the company's fire
fighting duties, the Court held that the documents constituted "records" subject to the Freedom of
Information Law [see §86(4)].

Based upon the foregoing, it is clear that volunteer fire companies are subject to the Freedom
of Information Law, despite their status as private, not-for-profit corporations.
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With respect to your specific situation, the Appellate Division has held that a volunteer
ambulance corporation is subject to the Freedom of Information Law. In so holding, the decision
states that:

"The Court of Appeals has rejected any distinction between a
volunteer organization on which a local government relies for the
performance of an essential public service and an organic arm of

government (see, Matter of Westchester Rockland Newspapers v.
Kimball, SON.Y.2d 575, 579, 430 N.Y.S.2d 574, 408 N.E.2d 904).

"The appellant performs a governmental function, and it performs
that function solely for the Mastic Ambulance District, a municipal
entity and a municipal subdivision of the Town of Brookhaven
(hereinafter the Town). The appellant submits a budget to and
receives all of its funding from the Town, and the allocation of its
funds is scrutinized by the Town. Thus, the appellant clearly falls
within the definition of an agency and is subject to the requirements
of FOIL" [Ryan v. Mastic Ambulance Company, 212 AD 2d 716, 622
NYS 2d 795, 796 (1995)].

Based on these determinations, it is our opinion that a volunteer ambulance entity,
performing the same governmental function for the town in its legal capacity as rescue squad and
ambulance district, would constitute an “agency” subject to the Freedom of Information Law.
Anecdotal evidence suggests that most, if not all ambulance districts, rescue squads, fire companies
and fire departments participate in some sort of revenue raising endeavors to supplement income
received from municipal taxes. Therefore, in our opinion, it is likely that despite any perceived
distinction between a rescue squad and a taxing district based on legal status or fund-raising, both
are subject to the Freedom of Information Law.

Assuming that the Rescue Squad falls within the coverage of the Freedom of Information
Law, we note that the Freedom of Information Law pertains to existing records. Section 89(3) of that
statute states in part that an agency is not required to create a record in response to a request.
Therefore, if no report exists, the Rescue Squad would not be obliged to prepare a report on your
behalf. In the future, unless it is certain that a report exists, it is suggested that you request records
containing the information of your interest rather than a report.

More importantly, as a general matter, the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an agency are available, except to the extent
that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a)
through (j) of the Law. In our opinion, none of these provisions would justify a denial of access.

Section 87(2)(g) of the Freedom of Information Law permits an agency to withhold records
that:

"are inter-agency or intra-agency materials which are not:
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i. statistical or factual tabulations or data;
ii. instructions to staff that affect the public;
iii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or
determinations or external audits must be made available, unless a different ground for denial could
appropriately be asserted. Concurrently, those portions of inter-agency or intra-agency materials that
are reflective of opinion, advice, recommendation and the like could in our view be withheld. In
sum, in our opinion, information pertaining to the finances of the Rescue Squad and the Ambulance
District would be required to made available.

Further, the Freedom of Information Law provides direction concerning the time and manner
in which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date, which shall be reasonable under the
circumstances of the request, when such request will be granted or
denied...” '

It is noted that new language was added to that provision in 2005 stating that:

“If circumstances prevent disclosure to the person requesting the
record or records within twenty business days from the date of the
acknowledgement of the receipt of the request, the agency shall state,
in writing, both the reason for the inability to grant the request within
twenty business days and a date certain within a reasonable period,
depending on the circumstances, when the request will be granted in
whole or in part.”

Based on the foregoing, an agency must grant access to records, deny access in writing, or
acknowledge the receipt of a request within five business days of receipt of a request. When an
acknowledgement is given, it must include an approximate date within twenty business days
indicating when it can be anticipated that a request will be granted or denied. However, if it is
known that circumstances prevent the agency from granting access within twenty business days, or
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if the agency cannot grant access by the approximate date given and needs more than twenty business
days to grant access, it must provide a written explanation of its inability to do so and a specific date
by which it will grant access. That date must be reasonable in consideration of the circumstances
of the request.

The amendments clearly are intended to prohibit agencies from unnecessarily delaying
disclosure. They are not intended to permit agencies to wait until the fifth business day following
the receipt of a request and then twenty additional business days to determine rights of access, unless
it is reasonable to do so based upon “the circumstances of the request.” From our perspective, every
law must be implemented in a manner that gives reasonable effect to its intent, and we point out that
in its statement of legislative intent, §84 of the Freedom of Information Law states that "it is
incumbent upon the state and its localities to extend public accountability wherever and whenever
feasible." Therefore, when records are clearly available to the public under the Freedom of
Information Law, or if they are readily retrievable, there may be no basis for a delay in disclosure.
As the Court of Appeals, the state’s highest court, has asserted:

"...the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objectives cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase 'public
accountability wherever and whenever feasible' therefore merely
punctuates with explicitness what in any event is implicit"
[ Westchester News v. Kimball, 50 NY 2d 575, 579 (1980)].

In a judicial decision concerning the reasonableness of a delay in disclosure that cited and
confirmed the advice rendered by this office concerning reasonable grounds for delaying disclosure,
it was held that:

“The determination of whether a period is reasonable must be made
on a case by case basis taking into account the volume of documents
requested, the time involved in locating the material, and the
complexity of the issues involved in determining whether the
materials fall within one of the exceptions to disclosure. Such a
standard is consistent with some of the language in the opinions,
submitted by petitioners in this case, of the Committee on Open
Government, the agency charged with issuing advisory opinions on
FOIL”(Linz v. The Police Department of the City of New York,
Supreme Court, New York County, NYLJ, December 17, 2001).

If neither a response to a request nor an acknowledgement of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgement, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
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twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

On behalf of the Committee on Open Government, we hope this is helpful to you.

CSJ:jm

cc: Bradley Rose, Chair of Board of Rescue Squad
James Girvin, Esq. '
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Mr. Paul Cipriani

06-A-0678

Washington Correctional Facility
72 Lock 11 Lane, P.O. Box 180
Comstock, NY 12821

The staff of the Committee on Opeh Government is authorized to issue advisory opinions. The

ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Cipriani:
I have received your letter and the material attached to it.

You have asked that this office “take any required steps to enforce” the Freedom . of
Information Law in relation to your request for records identifying the correction officer that worked .
at the Schenectady County jail at a certain time on a particular date “as the officer in charge of the

inmates...”

In this regard, the Committee on Open Government is authorized to provide advice and
opinions concerning the Freedom of Information Law. The Committee is not empowered to enforce
the law or otherwise compel an agency to grant or deny access to records. However, in an effort to
provide guidance, I offer the following comments.

First, the Freedom of Information Law pertains to existing records, and §89(3)(a) states in
relevant part that an agency is not required to create a record in response to a request. Therefore, if
the information sought was not prepared or no longer exists, the Freedom of Information Law would

not apply.

Second, as it pertains to existing records, the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an agency are available, except to the extent
that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a)

through (j) of the Law.

Pertinent is §87(2)(b), which authorizes an agency to withhold records to the extent that
disclosure would result in “an unwarranted invasion of personal privacy.” Numerous judicial
decisions concerning that provision as it related to records pertaining to public employees indicate,
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in brief, that those records that are relevant to the performance of a public employee’s duties are
accessible, for disclosure in those instances would result in a permissive, not an unwarranted

invasion of personal privacy.

Most significant in my opinion is in a decision affirmed by the State's highest court dealing
with attendance records maintained by an agency (not the State Legislature), specifically those
indicating the days and dates of sick leave claimed by a particular employee, it was found that the

records are accessible. In that case, the Appellate Division found that:

"One of the most basic obligations of any employee is to appear for
work when scheduled to do so. Concurrent with this is the rights of
an employee to properly use sick leave available to him or her. In the
instant case, intervenor had an obligation to report for work when
scheduled along with a right to use sick leave in accordance with his
collective bargaining agreement. The taxpayers have an interest in
such use of sick leave for economic as well as safety reasons. Thus
it can hardly be said that disclosure of the dates in February 1983
when intervenor made use of sick leave would constitute an
unwarranted invasion of privacy. Further, the motives of petitioners
or the means by which they will report the information is not
determinative since all records of government agencies are
presumptively available for inspection without regard to the status,
need, good faith or purpose of the applicant requesting
access..."[Capital Newspapers v. Burns, 109 AD 2d 92, 94-95 (1985),
affd 67 NY 2d 562 (1986)].

Based on that decision, insofar as an agency's attendance records or time sheets exist and
indicate the dates and times of attendance or absence of a public employee, disclosure would not in
my view represent a personal detail of an individual's life and would be relevant to the performance
of one's official duties. That being so, I believe that an agency's attendance records must be disclosed

under the Freedom of Information Law.

RIJF:tt

I hope that I have been of assistance.

Sincerely,
- i
obert J. Freeman
Executive Director

cc: Records Access Officer, Schenectady County Jail



STATE OF NEW YORK
DEPARTMENT OF STATE
COMMITTEE ON OPEN GOVERNMENT

%] [ Ao Jof

Committee Members
: ) ’ One Commerce Plaza, 99 Washington Ave., Suite 650, Albany, New York 12231
(518)474-2518
Laura L. Anglin . . Fax (518) 474-1927
Website Address:http://www.dos.state.ny.us/coog/coogwww.html

Tedra L. Cobb

Lomaine A. Cortés-Vazquez
John C. Egan

Stewart F. Hancock 11}

David A. Paterson
Michelle K. Rea February 22, 2008

Dominick Tocci
Executive Director

Robert J. Freeman

Mr. Andrew Stankevich
Friends Helping Friends
P.O. Box 39618
Rochester, NY 14604

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Stankevich:

I have received your letter in which you raised several issues in relation to your effort in
gaining access to records from the City of Rochester. Based on areview of your remarks, I offer the

following comments.

First, the Freedom of Information Law pertains to all records of an agency, such as a city, and
defines the term “record” in §86(4) to include:

"any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets,
forms, papers, designs, drawings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regulations or codes."

Based on the foregoing, when information exists in some physical form and is maintained by or for
the City, I believe that it constitutes a City record subject to rights conferred by the Freedom of

Information Law.

Second, as a general matter, the Freedom of Information Law is based upon a presumption
of access. Stated differently, all records of an agency are available, except to the extent that records
or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (j) of

the Law.

Third, written communications between or among City officials, whether they are made on
paper or by means of email, would constitute intra-agency material falling within the scope of
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§87(2)(g) of the Freedom of Information Law. That provision authorizes an agency to withhold
records that:

"are inter-agency or intra-agency materials which are not:
i. statistical or factual tabulations or déta; |

" ii. instructions to staff that affect the public;
iii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or
determinations or external audits must be made available, unless a different ground for denial could
appropriately be asserted. Concurrently, those portions of inter-agency or intra-agency materials that
are reflective of opinion, advice, recommendation and the like could in my view be withheld.

With respect to the attorney-client privilege, first ground for denial, §87(2)(a), pertains to
records that are "specifically exempted from disclosure by state or federal statute." For more than
a century, the courts have found that legal advice given by a municipal attorney to his or her clients,
municipal officials, is privileged when it is prepared in conjunction with an attorney-client
relationship [seee.g., People ex rel. Updyke v. Gilon, 9NYS 243,244 (1889); Pennock v. Lane, 231
NYS 2d 897, 898, (1962); Bernkrant v. City Rent and Rehabilitation Administration, 242 NYS 2d
752 (1963), aff'd 17 App. Div. 2d 392]. As such, I believe that a municipal attorney may engage in
a privileged relationship with his client and that records prepared in conjunction with an attorney-
client relationship are considered privileged under §4503 of the Civil Practice Law and Rules.
Further, since the enactment of the Freedom of Information Law, it has been found that records may
be withheld when the privilege can appropriately be asserted when the attorney-client privilege is
read in conjunction with §87(2)(a) of the Law [see e.g., Mid-Boro Medical Group v. New York City
Department of Finance, Sup. Ct., Bronx Cty., NYLJ, December 7, 1979; Steele v. NYS Department
of Health, 464 NY 2d 925 (1983)]. Similarly, the work product of an attorney may be confidential
under §3101(c) of the Civil Practice Law and Rules. In my view, there need not be litigation for
there to be an attorney-client relationship or to assert the attorney-client privilege.

Lastly, you referred to your right to appeal a denial of a request beyond the period of thirty
days expressed in the Freedom of Information Law as the time within which a denial may be
appealed. In this regard, it has been held that a challenge to a denial of a second request for records
that had initially been denied in response to a preceding request and appeal must be dismissed on the
ground that initiation of the suit was time barred [Garcia v. Division of State Police, 302 AD2d 755
(2003)]. Insofar as your requests involve records that had previously been denied both initially and
following an appeal, it is my view that the City is not required to respond, unless there is a change
in circumstances that would alter the authority of the City to deny access.
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I hope that the foregoing serves to clarify your understanding and that I héve been of

assistance.
Sincgrely,
[ .
Robert J. Freeman
Executive Director
RJF:tt

cc: Thomas S. Richards
Gary Walker
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a government agency receives a complaint, the identity of the complaint is largely irrelevant; what
is relevant is whether the complaint has merit. Further, people are less likely to submit complaints
if their identities are disclosed, and if that were to be so, agencies might not received information
needed to carry out their duties effectively.

‘I note that while the standard concerning privacy is flexible and may be subject to conflicting
interpretations, the courts have provided substantial direction regarding the privacy of public officers
employees. It is clear that public officers and employees enjoy a lesser degree of privacy than others,
for it has been found in various contexts that public officers and employees are required to be more
accountable than others. With regard to records pertaining to public officers and employees, the
courts have found that, as a general rule, records that are relevant to the performance of a their
official duties are available, for disclosure in such instances would result in a permissible rather than
an unwarranted invasion of personal privacy {see e.g., Farrell v. Village Board of Trustees, 372 NYS
2d 905 (1975); Gannett Co. v. County of Monroe, 59 AD 2d 309 (1977), affd 45 NY 2d 954 (1978);

Sinicropi v. County of Nassau, 76 AD 2d 838 (1980); Geneva Printing Co. and Donald C. Hadley
v. Village of Lyons, Sup. Ct., Wayne Cty., March 25, 1981; Montes v. State, 406 NYS 2d 664 (Court

of Claims, 1978); Powhida v. City of Albany, 147 AD 2d 236 (1989); Scaccia v. NYS Division of
State Police, 530 NYS 2d 309, 138 AD 2d 50 (1988); Steinmetz v. Board of Education, East
Moriches, supra; Capital Newspapers v. Burns, 67 NY 2d 562 (1986)]. Conversely, to the extent that
records are irrelevant to the performance of one's official duties, it has been found that disclosure
would indeed constitute an unwarranted invasion of personal privacy [see e.g., Matter of Wool, Sup.
Ct., Nassau Cty., NYLJ, Nov. 22, 1977].

Several of the judicial decisions cited above indicate that a final determination indicating a
finding of misconduct by a public employee must be disclosed. However, when a complaint, an
allegation or a charge cannot be proven and does not result in a finding or admission of misconduct,
it has been held that disclosure of records relating to the complaint, the allegation or the charge may
be withheld on the ground that disclosure would result.in an unwarranted invasion of personal

privacy.

I hope that the foregoing serves to clarify your understanding and that I have been of
assistance.

Sincerely, :

LR T

Robert J. Freeman '
Executive Director

RIJF:tt

cc: Rosa Abbondola
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Libordi:

As you are aware, [ have received your letter. Please accept my apologies for the delay in
response.

You raised the following questions: “If a reporter is a secret member of a committee
appointed by the Board of Education, are his notes considered minutes, and can they be requested
under FOIA...?”

In this regard, first, I do not believe that an appointment of an individual to a committee by
a board of education can be “secret.” Any action taken by a board of education must occur during
a meeting held open to the public in accordance with the Open Meetings Law. Further, minutes of
meetings must consist of a record or summary of any action taken by the board. Any such minutes
must be prepared and accessible to the public within two weeks of a meeting (see Open Meetings
Law, §106).

Second, assuming that a person takes notes in his or her capacity as an appointee of a board
of education, while I do not believe that the notes could be characterized as minutes, I believe that
they would constitute “records” that fall within the coverage of the Freedom of Information Law.

That statute pertains to all records of an agency, such as a school district or board of
education, and §86(4) defines the term "record" expansively to include:

"any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets,
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forms, papers, designs, drawings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regulations or codes."

Based upon the language quoted above, notes need not be in the physical possession of a school
district or board to constitute an agency record; so long as they are produced, kept or filed for an
agency, the law specifies and the courts have held that they constitute an “agency record”, even if
they are maintained apart from an agency’s premises.

In a decision rendered by the Court of Appeals, the state's highest court, it was found that
materials received by a corporation providing services for a branch of the State University pursuant
to a contract were kept on behalf of the University and constituted agency "records" falling within
the coverage of the Freedom of Information Law. I point out that the Court rejected "SUNY's
contention that disclosure turns on whether the requested information is in the physical possession
of the agency", for such a view "ignores the plain language of the FOIL definition of 'records' as
information kept or held 'by, with or for an agency™ [see Encore College Bookstores, Inc. v.
Auxiliary Services Corporation of the State University of New York at Farmingdale, 87 N'Y 2d 410.
417 (1995)].

In a case involving notes taken by the Secretary to the Board of Regents that he characterized
as "personal" in conjunction with a contention that he took notes in part "as a private person making
personal notes of observations...in the course of" meetings. In that decision, the court cited the
definition of "record" and determined that the notes did not consist of personal property but rather
were records subject to rights conferred by the Freedom of Information Law [Warder v. Board of
Regents, 410 NYS 2d 742, 743 (1978)].

In short, when records are prepared by an individual for an agency, I believe that they are
subject to rights of access.

Third, as a general matter, the Freedom of Information Law is based upon a presumption of
access. Stated differently, all records of an agency are available, except to the extent that records or
portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (j) of the
Law.

Without knowledge of the contents of records, I cannot offer specific guidance concerning
public rights of access. However, in the context of the functions of a board of education, several
exceptions to rights of access may be relevant. Section 87(2)(a) pertains to records that “are
specifically exempted from disclosure by state or federal statute.” One such statute is the federal
Family Educational Privacy Act (20 USC §1232g), which generally prohibits the disclosure of
records identifiable to students, unless a parent consents to disclosure. Section 87(2)(b) deals with
information identifiable to any person and authorizes an agency to withhold records the disclosure
of which would constitute an unwarranted invasion of personal privacy. Also relevant may be
§87(2)(g), which permits an agency to withhold records that:

"are inter-agency or intra-agency materials which are not:

i. statistical or factual tabulations or data;
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ii. instructions to staff that affect the public;
iii. final avgency policy or determinations; or

iv. external audits, includihg but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or
determinations or external audits must be made available, unless a different ground for denial could
appropriately be asserted. Concurrently, those portions of inter-agency or intra-agency materials that
are reflective of opinion, advice, recommendation and the like could in my view be withheld.

I hope that I have been of assistance.

Executive Director

RIJF:1t
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officer, and it is suggested that you contact the office of President of the University at Stony Brook
or the University’s office of public affairs to ascertain the identity of the records access officer.

Third, I point out that the Freedom of Information Law pertains to existing records, and that
§89(3) states in part that an agency is not required to create a record in response to a request.
Consequently, if no written policy exists, there would be no obligation on the part of the University
or the Medical Center to prepare such a record on your behalf.

Next, insofar as records exist, the Freedom of Information Law is based upon a presumption
ofaccess. Stated differently, all records of an agency are available, except to the extent that records
or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (j) of
the Law.

Most pertinent in the context of your request is §87(2)(g), which authorizes an agency to
withhold records that:

"are inter-agency or intra-agency materials which are not:
i. statistical or factual tabulations or data;

ii. instructions to staff that affect the public;

iii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or
determinations or external audits must be made available, unless a different ground for denial could
appropriately be asserted. Concurrently, those portions of inter-agency or intra-agency materials that
are reflective of opinion, advice, recommendation and the like could in my view be withheld. From
‘my perspective, if the policy of your interest exists, it would be accessible under §87(2)(g)({ii).

Lastly, §89(3) of the Freedom of Information Law states that an applicant must “reasonably
describe” the records sought. I am unaware of whether a record characterized as “Use of Restraint
and Seclusion Police” exists. Rather than requesting a specific record by that name, it is suggested
that you request any policy pertaining to the use of restraints and/or seclusion.
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I hope that I have been of assistance.

Sincerely,

jvgﬁ«j&/ \v}&wﬁ\

Robert J. Freeman
Executive Director

RJF:tt
cc: Jay Zuckerman
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FOIL AO 17018

VIA EMAIL

From: Jobin-Davis, Camille (DOS)

Sent: Tuesday, February 26, 2008 3:58 PM
To:  Bill Dunne

Subject: RE: Another Question

Yes, FOIL applies both to the City of Troy and the IDA. You can address your appeal to the
FOIL Appeals Officer, without knowing the name. | recommend sending it to the same address
where you reached the Records Access Officer. When no appeals officer has been appointed,
the appeals officer is the chief executive, or governing body. So, for example, in the City, if no
one has been appointed, the appeals officer would be either the Mayor or the City Council.

I'm scheduled to fly to glamorous Buffalo tomorrow - we'll see if I get there!
Camille

Camille S. Jobin-Davis, Esq.

Assistant Director

NYS Committee on Open Government
Department of State

(518) 474-2518
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VIA EMAIL

FROM: Jobin-Davis, Camille@dos.state.ny.us writes:
SENT: February 26, 2008

TO: Bill Dunne

Bill:

Take a look at the information at the following link:
http://www.dos.state.ny.us/coog/explaination05.htm

When no response is received, an applicant is deemed to have been "
access, and is then permitted to appeal to the FOIL appeals officer.

I hope this is helpful too!
Camille

Camille S. Jobin-Davis, Esq.

Assistant Director

NYS Committee on Open Government
Department of State

(518) 474-2518

One Commerce Plaza

99 Washington Ave.

Albany, New York 12231
(518) 474-2518

Fax (518) 474-1927
http://www.dos.ny.gov/coog/
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Executive Director

Robert J. Freeman

E-Mail

TO: Mr. Rodney Duff

FROM: Robert J. Freeman, Executive Director {W

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in vyour
correspondence,

Dear Mr. Duff:

I have received your letter concerning your efforts in gaining access to records pertaining to
a particular individual from the Family Court and ACS.

In this regard, it is emphasized that the Committee on Open Government is authorized to
advise with respect to the Freedom of Information Law, which pertains to agency records. Section
86(3) of the Freedom of Information Law defines the term "agency" to include:

"any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."”

In turn, §86(1) defines "judiciary" to mean:

"the courts of the state, including any municipal or district court,
whether or not of record."

As such, the Freedom of Information Law does not apply to the courts or court records.

[ point out that§166 of the Family Court Act entitled “Privacy of records” states that:
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"The records of any proceeding in the family court shall not be open
to indiscriminate public inspection. However, the court in its
discretion in any case may permit the inspection of any papers or
records. Any duly authorized agency, association, society or
institution to which a child is committed may cause an inspection of
the record of investigation to be had and may in the discretion of the
court obtain a copy of the whole or part of such record.”

If “ACS” is an entity of state or local government, it would be subject to the Freedom of
Information Law. However, I point out that that law includes provisions concerning the protection
of personal privacy, and that an agency is not required to disclose records concerning one’s medical
or mental health condition [see §89(2)(b)].

I hope that I have been of assistance.

RIF;jm
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E-Mail
TO: Ms. Taleisha Krieger
FROM: Robert J. Freeman, Executive Director w

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing _staff advisory opinion is based solely upon the information presented in your
correspondence.

Dear Ms. Krieger:

I have received your letter in which you indicated that you have not yet been granted or
denied access to records requested from the Village of Seneca Falls Police Department in October.
You added that you were told that if you did not obtain the records within two days of being
informed that they would be available to you, the records would be destroyed.

In this regard, first, it appears that the Police Department has failed to comply with the
Freedom of Information Law. Specifically, the Freedom of Information Law provides direction
concerning the time and manner in which agencies must respond to requests. Specifically, §89(3)
of the Freedom of Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date, which shall be reasonable under the
circumstances of the request, when such request will be granted or
denied...”

It is noted that new language was added to that provision in 2005 stating that:

“If circumstances prevent disclosure to the person requesting the
record or records within twenty business days from the date of the



Ms. Taleisha Krieger
February 26, 2008
Page - 2 -

acknowledgement of the receipt of the request, the agency shall state,
in writing, both the reason for the inability to grant the request within
twenty business days and a date certain within a reasonable period,
depending on the circumstances, when the request will be granted in
whole or in part.” ‘

Based on the foregoing, an agency must grant access to records, deny access in writing, or
acknowledge the receipt of a request within five business days of receipt of a request. When an
acknowledgement is given, it must include an approximate date within twenty business days
indicating when it can be anticipated that a request will be granted or denied. However, if it is
known that circumstances prevent the agency from granting access within twenty business days, or
if the agency cannot grant access by the approximate date given and needs more than twenty business
days to grant access, it must provide a written explanation of its inability to do so and a specific date
by which it will grant access. That date must be reasonable in consideration of the circumstances
of the request.

The amendments clearly are intended to prohibit agencies from unnecessarily delaying
disclosure. They are not intended to permit agencies to wait until the fifth business day following
the receipt of arequest and then twenty additional business days to determine rights of access, unless
it is reasonable to do so based upon “the circumstances of the request.”

In a judicial decision concerning the reasonableness of a delay in disclosure that cited and
confirmed the advice rendered by this office concerning reasonable grounds for delaying disclosure,
it was held that:

“The determination of whether a period is reasonable must be made
on a case by case basis taking into account the volume of documents
requested, the time involved in locating the material, and the
complexity of the issues involved in determining whether the
materials fall within one of the exceptions to disclosure. Such a
standard is consistent with some of the language in the opinions,
submitted by petitioners in this case, of the Committee on Open
Government, the agency charged with issuing advisory opinions on
FOIL”(Linz v. The Police Department of the City of New York,
Supreme Court, New York County, NYLJ, December 17, 2001)..

If neither a response to a request nor an acknowledgement of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgement, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:
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"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

I note that legislation enacted in broadened the authority of the courts to award attorney’s fees
when government agencies fail to comply with the Freedom of Information Law. Under the
amendments, when a person initiates a judicial proceeding under the Freedom of Information Law
and substantially prevails, a court has the discretionary authority to award costs and reasonable
attorney’s fees when the agency had no reasonable basis for denying access to records, or when the
agency failed to comply with the time limits for responding to a request.

Second, based on §89(8) of the Freedom of Information Law and §240.65 of the Penal Law
entitled “Unlawful prevention of public access to records”, the Department cannot destroy or dispose
of records when a request is pending.

Lastly, it has been held that an agency may charge its established fee, which generally cannot
exceed twenty-five cents per photocopy, even when a person seeking records is indigent [see
Whitehead v. Morgenthau, 552 NYS2d 518 (1990)].

I hope that I have been of assistance.
RJF:jm

cc: Chief of Police
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Mr. Mark Mitchell

94-B-2931

Southport Correctional Facility
P.O. Box 2000

Pine City, NY 14871-2000

Dear Mr. Mitchell:

I have received your letter in which you appealed a constructive denial of access to records
to this office. You indicated that you were informed by the Erie County District Attorney’s Office
that your request was being reviewed, but that no date was given when you would receive a response
from that office.

In this regard, it is noted that the Committee on Open Government is authorized to provide
advice and opinions concerning access to government information, primarily under the state’s
Freedom of Information Law. The Committee is not empowered to determine appeals or compel an
agency to grant or deny access to records. However, in this regard, I offer the following comments.

The Freedom of Information Law provides direction concerning the time and manner in
which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law

states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date, which shall be reasonable under the
circumstances of the request, when such request will be granted or
denied...”

It is noted that new language was added to that provision in 2005 stating that:

“If circumstances prevent disclosure to the person requesting the
record or records within twenty business days from the date of the
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acknowledgement of the receipt of the request, the agency shall state,
in writing, both the reason for the inability to grant the request within
twenty business days and a date certain within a reasonable period,
depending on the circumstances, when the request will be granted in
whole or in part.”

Based on the foregoing, an agency must grant access to records, deny access in writing, or
acknowledge the receipt of a request within five business days of receipt of a request. When an
acknowledgement is given, it must include an approximate date within twenty business days
indicating when it can be anticipated that a request will be granted or denied. However, if it is
known that circumstances prevent the agency from granting access within twenty business days, or
if the agency cannot grant access by the approximate date given and needs more than twenty business
days to grant access, it must provide a written explanation of its inability to do so and a specific date
by which it will grant access. That date must be reasonable in consideration of the circumstances

of the request.

If neither a response to a request nor an acknowledgement of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgement, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for .
further denial, or provide access to the record sought.”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

In an effort to enhance compl‘iance with law, a copy of this opinion will be forwarded to the
Erie County District Attorney’s Office.
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I hope that I have been of assistance.

JMM:RJF:;jm

cc: Frank J. Clark
Matthew B. Powecrs

BY:

/

Sincerely,

ROBERT J. FREEMAN
Executive Director

N

Janet M. Mercer
Administrative Professional
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Mr. Jason Dent
67640-053
U.S.P. Big Sandy
P.O. Box 2068
Inez, KY 41224

Dear Mr. Dent:

I have received your letter in which you appealed “the denial of [this] office to intervene
regarding your request for release” of records that you requested from the New York City

Department of Correction.

In this regard, it is emphasized that the functions of the Committee on Open Government
largely involve providing advice and opinions pertaining to the Freedom of Information Law. The
Committee cannot “intervene” in a judicial or other proceeding, it does not have custody or control
of records generally, and it is not empowered to determine appeals or compel an agency to grant or
deny access to records. In short, this office does not possess the records of your interest, and it does
not have the authority to direct the Department of Correction or any other agency to disclose its

records.

AsIdidin aresponse to you of July 31, 2007, copies of this response will be sent to officials
at the Department of Correction.

For future reference, the provision dealing with the right to appeal a denial of access,
§89(4)(a) of the Freedom of Information Law, states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive or governing body
of the entity, or the person thereof designated by such head, chief
executive, or governing body, who shall within ten business days of
the receipt of such appeal fully explain in writing to the person
requesting the record the reasons for further denial, or provide access
to the record sought."”
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I hope that the foregoing serves to clarify your understanding and that I have been of

assistance.
Sincerely,

Robert J. Freeman
Executive Director

RJF:jm

cc: Stephen Morello
Judith LaPook
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Mr. Anthony Lewis

00-B-0639

Livingston Correctional Facility
Box 1991

Sonyea, NY 14556

Dear Mr. Lewis:

Your letter addressed to the Department of State concerning your difficulty in obtaining
records from the Steuben County District Attorney’s office in a timely manner has been forwarded
to the Committee on Open Government for a response. The Committee is authorized to provide
advice and opinions concerning access to government information, primarily under the state’s
Freedom of Information Law.

In this regard, I offer the following comments.

The Freedom of Information Law provides direction concerning the time and manner in
which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law

states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgment of the receipt of such request and a statement of the
approximate date, which shall be reasonable under the circumstances
of the request, when such request will be granted or denied, which
shall be reasonable in consideration of the circumstanced relating to
the request and shall not exceed twenty business days from the date
of such acknowledgment, except in unusual circumstances. In the
event that such unusual circumstances prevent the grant or denial of
the request within twenty business days, the agency shall state in
writing both the reason for the inability to do so and a date certain
within a reasonable time, based on such unusual circumstances, when
the request shall be granted or denied.”
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If neither a response to a request nor an acknowledgment of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgment, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

In an effort to enhance compliance with law, a copy of this opinion will be forwarded to
officials at Steuben County.

Sincerély, ,
Robert J. Freeman
Executive Director

RIJF:tt

cc: Chris Kane, Clerk, Steuben County Legislature
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James T. Evans, M.D., FACS

President, Medical-Dental Staff

Erie County Medical Center Corporation
462 Grider Street

Buffalo, NY 14215

The staff of the Committee on Open Govermnment is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence,
unless otherwise indicated.

Dear Dr. Evans:

As you are aware, I have received your letter in which you referred to an opinion rendered
on October 3 of last year in which it was advised that the Board of Directors of Western New York
Health System (“WNYHS”) constitutes a “public body” required to comply with the Open Meetings
Law. The basis of the opinion involved the fact that every member of the Board had been designated
by the Commissioner of Health, and that the Board was charged with the responsibility to “bring
about a‘single unified joint governance” as the result of a merger of the Erie County Medical Center
and Kaleida Health. You wrote that you serve as a member of the Board and asked that I reaffirm
that meetings of the Board are subject to the Open Meetings Law. -

When the October 3 opinion was prepared the entity at issue had not been incorporated.
However, you wrote that WNYHS was incorporated as a not-for-profit corporation on October 25.
You added that:

“All of the existing board members were appointed by the N.Y.
Commissioner of Health, Richard F. Daines, M.D. Seven of those
appointees serve in official capacity to represent public institutions at
his direction (Erie County Medical Center Corporation and the State
University of New York at Buffalo are the public institutions
involved). Although there are representatives of public institutions
and the receipt of public money for purposes of public good is
contemplated, counsel for WNYHS has verbally advised the Board

that in his opinion the Open Meetings Law does not apply because
WNYHS is a not-for-profit organization.”
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I respectfully disagree with that conclusion.

Once again, the Open Meetings Law is apphcable to meetings of public bodies, and §102(2)
defines the phrase “public body” to mean: _

" .any entity for which a quorum is required in order to conduct
public business and which consists of two or more members,
performing a governmental function for the state or for an agency or
department thereof, or for a public corporation as defined in section
sixty-six of the general construction law, or committee or
subcommittee or other similar body of such public body."

Based upon the language quoted above, a public body, in brief, is an entity consisting of two or more
members that conducts public busmess and performs a governmental function for one or more
governmental entities.

Its companion, the Freedom of Information Law, is applicable to agency records, and §36(3)
defines the term “agency” to mean:

"any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."

In consideration of the foregoing, as a general matter, the Freedom of Information Law pertains to
entities of state and local government in New York.

Although not-for-profit corporations typically are not governmental entities and, therefore,
fall beyond the scope of the Freedom of Information and Open Meetings Laws, the courts have found
that the incorporation status of those entities is, alone, not determinative of their status under the
statutes in question. Rather, they have considered the extent to which there is governmental control
over those corporations in determining whether they fall within the coverage of those statutes.

In the first such decision, Westchester-Rockland Newspapers v. Kimball [50 NYS 2d 575
(1980)], the issue involved access to records relating to a lottery conducted by a volunteer fire -
company, the Court of Appeals found that volunteer fire companies, despite their status as not-for-
profit corporations, are "agencies" subject to the Freedom of Information Law. In so holding, the
Court stated that;

"We begin by rejecting respondent's contention that, in applying the
Freedom of Information Law, a distinction is to be made between a
volunteer organization on which a local government relies for
performance of an essential public service, as is true of the fire
department here, and on the other hand, an organic arm of
government, when that is the channel through which such services are
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delivered. Key is the Legislature's own unmistakably broad
declaration that, '[a]s state and local government services increase and
public problems become more sophisticated and complex and
therefore harder to solve, and with the resultant increase in revenues
and expenditures, it is incumbent upon the state and its localities to
extend public accountability wherever and whenever feasible'
(emphasis added; Public Officers Law, §84).

For the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objections cannot. hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase "public
accountability wherever and whenever feasible' therefore merely
punctuates with explicitness what in any event is implicit" (id. at
579].

In another decision rendered by the Court of Appeals, Buffalo News v. Buffalo Enterprise
Development Corporation [84 N'Y 2d 488 (1994)], the Court found that a not-for-profit corporation,
based on its relationship to an agency, was itself an agency subject to the Freedom of Information
Law. The decision indicates that:

"The BEDC principally pegs its argument for nondisclosure on the
feature that an entity qualifies as an 'agency' only if there is
substantial governmental control over its daily operations (see, e.2.,
Irwin Mem. Blood Bank of San Francisco Med. Socy. v American
Natl, Red Cross, 640 F2d 1051; Rocap v Indiek, 519 F2d 174). The
Buffalo News counters by arguing that the City of Buffalo is
‘inextricably involved in the core planning and execution of the
agency's [BEDC] program'; thus, the BEDC is a'governmental entity’
performing a governmental function for the Clty of Buffalo, within
the statutory definition.

"The BEDC's purpose is undeniably governmental. It was created
exclusively by and for the City of Buffalo...In sum, the constricted
construction urged by appellant BEDC would contradict the
expansive public policy dictates underpinning FOIL. Thus, we reject
appellant's arguments," (id., 492-493).

More recently, in a case involving a not-for-profit corporation, the “CRDC”, the court found
that:”

“The CRDC denies the City has a controlling interest in the
corporation. Presently the Board has eleven members, all of whom
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were appointed by the City (see Resolution #99-083). The Board 1s
empowered to fill any vacancies of six members not reserved for City
appointment. Of those reserved to the City, two are paid City
employees and the other three include the City mayor and council
members. Formerly the Canandaigua City Manager was president of
the CRDC. Additionally, the number of members may be reduced to
nine by a board vote (see Amended Certificate of Incorporation
Article V(a)). Thus the CRDC’s claim that the City lacks control is
at best questionable... :

Inote that the Appellate Division unanimously affirmed the findings of the Supreme Court regarding
the foregoing [292 AD2d 825 (2002)].

In short, the Commissioner of Health has complete control over the membership of the Board
of Directors of WNYHS. That being so, and in consideration of the judicial decisions cited earlier,
I believe that the Board of Directors of WNYHS remains a “public body” required to comply with
the Open Meetings Law, despite its status as a not-for-profit corporation.

I hope that T have been of assistance.
Sincerely,

obert I. Freeman

Executive Director
RIF:1t

cc: Thomas Conway, General Counsel
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E-MAIL
TO: John P. Brock

7
FROM: Robert J. Freeman, Executive Director

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Brock:

I have received your inquiry in which you asked whether there is any “NY law or regulations
that permit or prevent school administration from withholding student academic reports or transcripts
(K-12) due to (overdue library books or) fines.”

In this regard, the primary consideration involves a federal statute, the Family Educational
Rights and Privacy Act (“FERPA”; 20 USC §1232g). In brief, that statute applies to any educational
agency or institution that participates in any federal funding or loan program and confers rights of
access to education records pertaining to a student upon a parent of a student under the age of
eighteen, and the students themselves upon reaching that age. Because those rights are accorded by
means of federal law, I do not believe that an educational institution may withhold records from a
student’s parent or older student on the ground that there may be overdue books and/or fines owed.
Further, in Dramadri v. New York Inst. of Technology, the court reached the same conclusion
(Supreme Court, New York County, NYLJ, January 26, 1988).

I hope that [ have been of assistance.

RJF:tt
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Superintendent wrote, however that “Since the district does not have the technology to scan and e-
mail your requested documents, totaling more than 600 pages, without exerting substantially greater
effort than responding to your request in a different manner e.g. photocopying the documents, the
District is not obligated to comply with your request.” The District Superintendent offered the same
conclusion, using essentially the same language, in an ensuing letter.

Without additional information concerning the capacity of the District’s machine, I cannot
offer specific guidance. If indeed the process of scanning and then emailing the documents involves
“substantially greater effort” than photocopying the documents, I would agree that the District is not
obliged to do so. However, the District’s responses are conclusory; there is no explanation of how
or why scanning and emailing would involve greater effort than photocopying. It is my
understanding that the processes involving photocopying and scanning are exactly the same on many
machines. Moreover, once a document is scanned and saved, it would not have to be photocopied
in response to other requests or when needed by District staff. Rather, it would be stored
electronically and available for viewing on a computer screen, emailing, or perhaps being printed
if necessary or desired. From my perspective, unless it can be explained how or why scanning and
emailing would involve “substantially greater effort” than photocopying, the District’s response is
inconsistent with the thrust and intent of the Freedom of Information Law.

I hope that I have been of assistance.

Executive Director

RJF:tt

cc: James Parla
Salvatore Carambia
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Mr. John Ramos

04-A-3060

Coxsackie Correctional Facility
P.O. Box 999

Coxsackie, NY 12051

The staff of the Committee on Open Government is authorized to issue advisory opinions. The

ensuing _staff advisory opinion is based solely upon the information presented in your
correspondence.

Dear Mr. Ramos:

I have received your letter in which you indicated that you are having difficulty in obtaining
a response to your request for records from the New York City Department of Correction.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written |
acknowledgment of the receipt of such request and a statement of the |
approximate date, which shall be reasonable under the circumstances |
of the request, when such request will be granted or denied, which |
shall be reasonable in consideration of the circumstanced relating to |
the request and shall not exceed twenty business days from the date |
of such acknowledgment, except in unusual circumstances. In the |
event that such unusual circumstances prevent the grant or denial of |
the request within twenty business days, the agency shall state in
writing both the reason for the inability to do so and a date certain
within a reasonable time, based on such unusual circumstances, when
the request shall be granted or denied.”



Ramos
., 2008

If neither a response to a request nor an acknowledgment of the receipt of a requfest is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgment, if it aclj,{nowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chiefexecutive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

i
|

Section 89(4)(b) was also amended, and it states that a failure to determine an aﬁpcal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that c1rcumstance

the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules. ‘

In an effort to enhance compliance with law, a copy of this opinion will be foerarded to the
Department.

I hope that I have been of assistance. ;

Sincerely,

ROBERT J. FR]TMAN
Executive Director

( i
N e

BY: ‘/JanctM Mercer ,
Administrative Professional

IMM:RJF:jm

ce: Stephen J. Morello
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Mr. Mark Mitchell

94-B-2931

Southport Correctional Facility
P.O. Box 2000

Pine City, NY 14871-2000

Dear Mr. Mitchell:

I have received your letter in which you appealed a denial of access to records by the Office
of the Erie County District Attorney.

In this regard, the Committee on Open Government is authorized to provide advice and
guidance concerning the Freedom of Information Law. The Committee is not empowered to
determine appeals or compel an agency to grant or deny access to records.

The provision concerning the right to appeal, §89(4)(a), states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive or governing body
of the entity, or the person thereof designated by such head, chief
executive, or governing body, who shall within ten business days of
the receipt of such appeal fully explain in writing to the person
requesting the record the reasons for further denial, or provide access
to the record sought."”

I hope that the foregoing serves to clarify your understanding and that I have been of
assistance.

Robert J. Freeman
Executive Director

RJF:;jm
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VIA EMAIL

From: Jobin-Davis, Camille (DOS)

Sent: Wednesday, March 05, 2008 5:25 PM

To: Helen T. Rose, Herkimer County Legislator
Subject: RE: FOIL REQUEST

Dear Helen:

My apologies for taking so long to return your email. It’s been hectic here, but I finally have been able
to read the attached emails, and | offer you the following comments.

The Freedom of Information Law is based on a presumption of access. In short, all records of an
agency are available except to the extent that an agency can deny access to a record or a portion
thereof based on a provision of law. When an agency denies access to a record or records, the agency
must articulate the legal basis for non-disclosure. In this case, the response indicated that there are
records that are exempt from the law, yet no provision of law was cited as the basis for denial.

Regulations promulgated by the Committee on Open Government (21 NYCRR Part 1401) govern the
procedural aspects of the FOIL. Section 1401.2(b)(3) states that an agency’s records access officer is
responsible for assuring that agency personnel make records available or “deny access to the records in
whole or in part and explain in writing the reasons therefor.” In my opinion, therefore, you now have
the right to appeal the agency’s response. Because the agency failed to articulate the basis for
nondisclosure, the law permits you the authority to appeal, which would require the agency to respond to
your request in full within 10 business days (see http://www.dos.state.ny.us/coog/explaination05.htm).

It may be that the agency attempts to deny access to your request based on section 87(2)(g) of the
Freedom of Information Law. This is the provision that requires an agency to provide, upon request,
inter and intra-agency records to the extent that they contain (1) statistical or factual tabulations or data
(2) instructions to staff that affect the public (3) final agency policy or determinations, or (4) external
audits. The Court of Appeals has ruled that reports submitted by professional consultants are
inter-agency records (see http://www.dos.state.ny.us/coog/ftext/13646.htm). “Statistical or factual
tabulations or data” has been interpreted by the Court of Appeals to mean factual or objective
information (see http://www.dos.state.ny.us/coog/ftext/f10047.htm starting with the paragraph “Pertinent
in my view...”).

In direct response to your question, no, the agency is not required to list the name of the record or
records that they are refusing to disclose; however, again, it is required to indicate the basis for non
disclosure, and, on appeal, is required to “fully explain in writing... the reasons for further denial.” FOIL
section 89(4)(a). The Court of Appeals has interpreted this provision to require the agency to do more
that reiterate the statutory language (see http://www.dos.state.ny.us/coog/ftext/F15614.htm specifically,


http://www.dos.ny.gov/coog/

the paragraph beginning “First...”).

I hope this is helpful to you. I will be available on Thursday after 2 PM if you’d like to call. | wish
you a fun and restful vacation!!

Camille S. Jobin-Davis, Esq.

Assistant Director

NYS Committee on Open Government
Department of State

518/474-2518
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e.g., Judiciary Law, section 255). That being so, I do not believe that disclosure of information
indicating one’s conviction would, if disclosed, constitute an unwarranted invasion of personal
privacy [see FOIL, §87(2)(b)]. I note, too, that the state’s highest court, the Court of Appeals, in
Johnson Newspaper Corp. v. Stainkamp [94 AD2d 825, 61 NY2d 958 (1984)] held that records of
arrest maintained by an agency were accessible, except in those instances in which they were sealed
pursuant to section 160.50 of the Criminal Procedure Law. That being so, I believe-that a portion
of an employment record pertaining to a public employee indicating that the employee has been
convicted of a felony must be disclosed.

I hope that I have been of assistance.

Sincerely,

o o 0T f
obert. Freeman
Executive Director

RIJF:tt
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I hope that I have been of assistance.

RJF:tt

cc: Gallatin Town Board

Sircerely,

Robert J. Freeman
Executive Director

e,
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whom an application for any license has been granted shall be a public record." Because the statute
quoted above requires the disclosure of the names and addresses of licensees, nothing in the Freedom
of Information Law may be cited to withhold that information.

I point out that the contention that you offered that certain exceptions to rights of access,
notably paragraph (f) of §87(2) of the Freedom of Information Law, was raised by the New York
City Police Department years ago and was rejected by the Court of Appeals. That provision
authorizes an agency to withhold records insofar as disclosure “could endanger the life or safety of
any person.” In the dissent in Kwitny v. McGuire [53 NY2d 968 (1981)], it was suggested that
§87(2)(f) might properly be asserted to enable agencies to withhold certain aspects of approved pistol
license applications. In fact, the dissent referred to an advisory opinion that I prepared in which the
potential danger to gun license holders was recognized but in which it was advised that the
information must nonetheless be disclosed, absent "amendatory legislation” (id. at 970). The
majority, however, construed the statute as I did, stating that the information in question is available,
and "[wlhether as a matter of sound policy, disclosure of the contents of applications should be
restricted is a matter of consideration or resolution by the Legislature (id. at 969).

As indicated above, the State Legislature did indeed amend §400.00(5). However, it did not
in any way limit the disclosure of the names and addresses of the holders of gun licenses.

Lastly, when records are accessible under the Freedom of Information Law, it has been held
that they should be made equally available to any person, regardless of one's status, interest or the
intended use of the records |[see Burke v. Yudelson, 368 NYS 2d 779, aff'd 51 AD 2d 673, 378 NY'S
2d 165 (1976)]. Moreover, the Court of Appeals, has held that:

"FOIL does not require that the party requesting records make any
showing of need, good faith or legitimate purpose; while its purpose
may be to shed light on government decision-making, its ambit is not
confined to records actually used in the decision-making process.
(Matter of Westchester Rockland Newspapers v. Kimball, 50 NY 2d
575, 581.) Full disclosure by public agencies is, under FOIL, a public
right and in the public interest, irrespective of the status or need of the
person making the request” [Farbman v. New York City Health and
Hospitals Corporation, 62 NY 2d 75, 80 (1984)].

Farbman pertained to a situation in which a person involved in litigation against an agency requested
records from that agency under the Freedom of Information Law. In brief, it was found that one's
status as a litigant had no effect upon that person's right as a member of the public when using the
Freedom of Information Law, irrespective of the intended use of the records. Similarly, unless there

is a basis for withholding records in accordance with the grounds for denial appearing in §87(2), in
my opinion, the use of the records is irrelevant.
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I hope that the foregoing serves to enhance your understanding and that I have been of
assistance.

Robert I. Freeman

Executive Director
RIJF:tt

cc: Henry Freeman
CynDee Royle
Tony Davenport
Jorge Fitz-Gibbon
Richard Liebson
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If neither a response to a request nor an acknowledgment of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgment, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chiefexecutive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

I hope that I have been of assistance.
Sincerely,

ROBERT J. FREEMAN
Executive Director

SN Ve

BY: {/Janet M., Mercer
Administrative Professional

JMM:RJF:;jm

cc: Schuylerville/Victory Water Board
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E-MAIL
TO: Mr. Bill Ryan
FROM: Camille S. Jobin-Davis, Assistant Director M

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Ryan:

This is in response to your request for an advisory opinion regarding application of the
Freedom of Information Law to requests for records made to the Manhasset-Lakeville Water/Fire
District. In an effort to assist you and the District, and to address issues raised in your
correspondence, we offer the following comments.

First, the Freedom of Information Law has been construed expansively in relation to matters
involving records stored electronically. That statute pertains to agency records, and §86(4) of the Law
defines the term "record" expansively to include:

"...any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets, forms,
papers, designs, drawings, maps, photos, letters, microfilms, computer
tapes or discs, rules, regulations or codes."

Based upon the language quoted above, if information is maintained in some physical form, it would
constitute a "record" subject to rights of access conferred by the Law. Further, the definition of
“record" includes specific reference to computer tapes and discs, and it was held more than twenty
years ago that "[iJnformation is increasingly being stored in computers and access to such data should
not be restricted merely because it is not in printed form" [Babigian v. Evans, 427 NYS 2d 688, 691
(1980); aff'd 97 AD 2d 992 (1983); see also, Szikszay v. Buelow, 436 NYS 2d 558 (1981)].

When information is maintained electronically, it has been held by the Court of Appeals that
if the information sought is available under the Freedom of Information Law and may be retrieved with
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reasonable effort [see Data Tree, L.L..C. v. Romaine, 828 NYS2d 512, 36 AD3d 804 (2007)], an
agency is required to do so. In that kind of situation, the agency would merely be retrieving data that
it has the capacity to retrieve. Disclosure may be accomplished either by printing out the data on paper
or perhaps by duplicating the data on another storage mechanism, such as a computer tape or disk.

Illustrative of that principle is a case in which an applicant sought a database in a particular
format, and even though the agency had the ability to generate the information in that format, it refused
to make the database available in the format requested and offered to make available a printout.
Transferring the data from one electronic storage medium to another involved relatively little effort
and cost; preparation of a printout, however, involved approximately a million pages and a cost of ten
thousand dollars for paper alone. In holding that the agency was required to make the data available
in the format requested and upon payment of the actual cost of reproduction, the Court in Brownstone
Publishers, Inc. v. New York City Department of Buildings unanimously held that:

"Public Officers Law [section] 87(2) provides that, 'Each agency
shall...make available for public inspection and copying all records...'
Section 86(4) includes in its definition of 'record', computer tapes or
discs. The policy underlying the FOIL is 'to insure maximum public
access to government records' (Matter of Scott, Sardano & Pomerantz
v. Records Access Officer, 65 N.Y.2d 294, 296-297, 491 N.Y.S.2d
289, 480 N.E.2d 1071). Under the circumstances presented herein, it
is clear that both the statute and its underlying policy require that the
DOB comply with Brownstone's reasonable request to have the
information, presently maintained in computer language, transferred
onto computer tapes" [166 Ad 2d, 294, 295 (1990)].

In another decision which cited Brownstone, it was held that: "[a]n agency which maintains in a
computer format information sought by a F.O.LL. request may be compelled to comply with the
request to transfer information to computer disks or tape" (Samuel v. Mace, Supreme Court, Monroe
County, December 11, 1992).

In short, in keeping with the above judicial decisions, the District has indicated that it will
provide the requested data to you in “RTF” format on CD Rom. If this format is acceptable to you,
and you are willing to pay the requisite fee, we believe the District is acting in compliance with law.
Similarly, if the format is not acceptable to you and the District has the ability to transfer the data
into a more usuable format, we believe that it would be required to do so.

Second, and in response to the District’s indication that it requires payment for the CD Rom
to which the data is transferred and “...the cost of personnel time of the employee(s) who must
generate the transfer of data...”, we note that an agency is permitted to charge only the actual cost
of reproducing the data.

The specific language the specific language of the Freedom of Information Law and the
regulations promulgated by the Committee on Open Government indicate that, absent statutory
authority, an agency may charge fees only for the reproduction of records. Section 87(1)(b) states:
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"Each agency shall promulgate rules and regulations in conformance
with this article...and pursuant to such general rules and regulations
as may be promulgated by the committee on open government in
conformity with the provisions of this article, pertaining to the
availability of records and procedures to be followed, including, but
not limited to...

(i11) the fees for copies of records which shall not
exceed twenty-five cents per photocopy not in excess
of nine by fourteen inches, or the actual cost of
reproducing any other record, except when a different
fee is otherwise prescribed by statute.”

The regulations promulgated by the Committee state in relevant part that:
"Except when a different fee is otherwise prescribed by statute:

(a) There shall be no fee charged for the following:
(1) inspection of records;
(2) search for records; or
(3) any certification pursuant to this Part" (21
NYCRR §1401.8)."

Based upon the foregoing, the fee for reproducing electronic information ordinarily would
involve the cost of computer time, plus the cost of an information storage medium (i.e., a computer
tape or disk) to which data is transferred.

Although compliance with the Freedom of Information Law involves the use of public
employees' time and perhaps other costs, the Court of Appeals has found that the Law is not intended
to be given effect "on a cost-accounting basis", but rather that "Meeting the public's legitimate right
of access to information concerning government is fulfillment of a governmental obligation, not the
gift of, or waste of, public funds" [Doolan v. BOCES, 48 NY 2d 341, 347 (1979)].

With respect to your request for the number of providers at each level, the District indicated
“This information was provided by the ambulance unit and is not a District Original document.
Consequently there is information on this report that must be redacted out. It is a one page document
(Cost $.25)” Here, although the District correctly indicated that it will provide the one page to you,
it failed to articulate a basis for partial non-disclosure.

Regulations promulgated by the Committee on Open Government (21 NYCRR Part 1401)
govern the procedural aspects of the FOIL. Section 1401.2(b)(3) states that an agency’s records
access officer is responsible for assuring that agency personnel make records available or “deny
access to the records in whole or in part and explain in writing the reasons therefor.” Due to the
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District’s apparent attempt to comply with all provisions of the law, we recommend that you contact
the District for clarification of the basis for non-disclosure of certain portions of the record.

On behalf of the Committee on Open Government, we hope this is helpful to you.
CSJ:tt

cc: Manhasset-Lakeville Fire District
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The concept and parameters of what might constitute a "trade secret" were discussed in
Kewanee Qil Co. v. Bicron Corp., which was decided by the United States Supreme Court in 1973
(416 U.S. 470). Central to the issue was a definition of "trade secret" upon which reliance is often
based. Specifically, the Court cited the Restatement of Torts, section 757, comment b (1939), which

states that:

"[a] trade secret may consist of any formula, pattern, device or
compilation of information which is used in one's business, and
‘which gives him an opportunity to obtain an advantage over
competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or
preserving materials, a pattern for a machine or other device, or a list
of customers" (id. at 474, 475).

In its review of the definition, the court stated that "[T]he subject of a trade secret must be secret,
and must not be of public knowledge or of a general knowledge in the trade or business" (id.). The
phrase "trade secret" is more extensively defined in 104 NY Jur 2d 234 to mean:

"...a formula, process, device or compilation of information used in
one's business which confers a competitive advantage over those in
similar businesses who do not know it or use it. A trade secret, like
any other secret, is something known to only one or a few and kept
from the general public, and not susceptible to general knowledge.
Six factors are to be considered in determining whether a trade secret
exists: (1) the extent to which the information is known outside the
business; (2) the extent to which it is known by a business' employees
and others involved in the business; (3) the extent of measures taken
by a business to guard the secrecy of the information; (4) the value of
the information to a business and to its competitors; (5) the amount
of effort or money expended by a business in developing the
information; and (6) the ease or difficulty with which the information
could be properly acquired or duplicated by others. If there has been
a voluntary disclosure by the plaintiff, or if the facts pertaining to the
matter are a subject of general knowledge in the trade, then any
property right has evaporated.” :

In our view, the nature of record, the area of commerce in which a commercial entity is
involved and the presence of the conditions described above that must be found to characterize
records as trade secrets would be the factors used to determine the extent to which disclosure would
"cause substantial injury to the competitive position" of a commercial enterprise. Therefore, the
proper assertion of §87(2)(d) would be dependent upon the facts and, again, the effect of disclosure
upon the competitive position of the entity to which the records relate.

Relevant to the analysis is a decision rendered by the Court of Appeals, in which it
considered the phrase "substantial competitive injury” [Encore College Bookstores, Inc. v. Auxiliary
Service Corporation of the State University of New York at Farmingdale, 87 NY2d 410 (1995)]. In
that case, the Court reviewed the legislative history of the Freedom of Information Law as it pertains
to §87(2)(d), and due to the analogous nature of equivalent exception in the federal Freedom of
Information Act (5 U.S.C. §552), relied in part upon federal judicial precedent.

In its discussion of the issue, the Court stated that:

"FOIL fails to define substantial competitive injury. Nor has this
Court previously interpreted the statutory phrase. FOIA, however,
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contains a similar exemption for 'commercial or financial information
obtained from a person and privileged or confidential' (see, 5 USC §
552[b}[4]). Commercial information, moreover, is 'confidential' if it
would impair the government's ability to obtain necessary information
in the future or cause 'substantial harm to the competitive position' of
the person from whom the information was obtained...

"As established in Worthington Compressors v Costle (662 F2d 45,

51 [DC Cir]), whether 'substantial competitive harm' exists for
purposes of FOIA's exemption for commercial information turns on
the commercial value of the requested information to competitors and
the cost of acquiring it through other means. Because the submitting
business can suffer competitive harm only if the desired material has
commercial value to its competitors, courts must consider how
valuable the information will be to the competing business, as well as
the resultant damage to the submitting enterprise. Where FOIA
disclosure is the sole means by which competitors can obtain the
requested information, the inquiry ends here”, (id., 419-420).

It is the Board’s contention that pari-mutuel wagering operators offer rewards programs as
amethod of attracting and retaining betting patrons who might wager at other venues. In its response
to you, the Board described the competitive nature of the industry, and relied on the commercial
value of this information to competitors, and the inability to gather this information by any other
means, to justify its denial. “Certainly, revelation of the details of the programs, e.g., number of
accounts, amounts wagered and on what types of wagers, net cost, would permit competitors to gain
insight into what works and what does not - all to the potential detriment of the submitting entities.
Application of the exception would protect the entities from the harmful effects of disclosing
confidential commercial information. The mere fact that the amount wagered or net income is or
is not material to a wagering entity’s overall operation is not controlling.”

You contend that regardless of the effect of disclosure of this information, because the public
cannot evaluate the Board’s characterization of the situation in a meaningful manner without this

information, it should be disclosed.

Although we have minimal knowledge regarding the value of this information to competitor
pari-mutuel wagering entities, we are persuaded by the Board’s contention that the industry is
competitive in nature. We have difficulty understanding, however, why disclosure would cause
harm, if the amount of revenue generated from rewards programs is small in comparison to overall
revenues. In our opinion, only when disclosure would cause substantial injury to the competitive
position of the corporate entity as a whole would this provision apply.

Another consideration involves the extent to which the information sought or similar
information is publicly available. If, as you contend, this information could be obtained through
publicly available bankruptcy filings, in our opinion, it should be made available to that extent.

Notwithstanding the foregoing, it is emphasized that the effects of disclosure may change due
to the occurrence of events or the passage of time. Disclosure of a report containing detailed current
financial information could be devastating to an entity’s competitive position. However, the effect
of disclosing the same report years from now would likely not be as significant. Often the harmful
effects of disclosing financial information will diminish or even disappear over the course of time.
When that is so, the ability to assert §87(2)(d) also diminishes.

We note, too, that when an agency’s denial of access is challenged in court, the agency bears
the burden of proving that an exception was justifiably asserted [see §89(4)(b)]. The Court of
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Appeals expressed its general view of the intent of the Freedom of Information Law in Gould v. New
York City Police Department [89 NY2d 267 (1996)], stating that:

"To ensure maximum access to government records, the 'exemptions
are to be narrowly construed, with the burden resting on the agency
to demonstrate that the requested material indeed qualifies for
exemption' (Matter of Hanig v. State of New York Dept. of Motor
Vehicles, 79 N.Y.2d 106, 109, 580 N.Y.S.2d 715, 588 N.E.2d 750
see, Public Officers Law § 89[4][b]). As this Court has stated, '[o]nly
where the material requested falls squarely within the ambit of one of
these statutory exemptions may disclosure be withheld' (Matter of
Fink v. Lefkowitz, 47 N.Y.2d, 567, 571, 419 N.Y.S.2d 467, 393

N.E.2d 463)" (id., 275).

The Court also offered guidance to agencies and lower courts in determining rights of access
and referred to several decisions it had previously rendered, emphasizing that: -

"...to invoke one of the exemptions of section 87(2), the agency must
articulate 'particularized and specific justification' for not disclosing
requested documents (Matter of Finkv. Lefkowitz, supra, 47 N.Y.2d,
at 571,419 N.Y.S.2d 467, 393 N.E.2d 463). If the court is unable to
determine whether withheld documents fall entirely within the scope
of the asserted exemption, it should conduct an in camera inspection
of representative documents and order disclosure of all nonexempt,
appropriately redacted material (see, Matter of Xerox Corp. v. Town
of Webster, 65 N.Y.2d 131,133, 490N.Y.S. 2d, 488, 480 N.E.2d 74,
Matter of Farbman & Sons v. New York City Health & Hosps. Corp.,
supra, 62 N.Y.2d, at 83, 476 N.Y.S.2d 69, 464 N.E.2d 437)" (id.).

On behalf of the Committee on Open Government, we hope this helpful to you.
Sincerely,

L S . D~

Camille S. Jobin-Davis
Assistant Director

CSJ;jm

cc: Gail Pronti
Robert A. Feuerstein
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In consideration of the foregoing, as a general matter, the Freedom of Information Law pertains to
entities of state and local government in New York.

Although for profit and not-for-profit corporations typically are not governmental entities
and, therefore, fall beyond the scope of the Freedom of Information Law, the courts have found that
the corporate status of those entities is, alone, not determinative of their status under that statute.
Rather, they have considered the extent to which there is governmental control over those
corporations in determining whether they fall within the coverage of those statutes.

In the first such decision, Westchester-Rockland Newspapers v. Kimball [50 NYS 2d 575
(1980)], the issue involved access to records relating to a lottery conducted by a volunteer fire
company, the Court of Appeals found that volunteer fire companies, despite their status as not-for-
profit corporations, are "agencies" subject to the Freedom of Information Law. In so holding, the

Court stated that:

"We begin by rejecting respondent's contention that, in applying the
Freedom of Information Law, a distinction is to be made between a
volunteer organization on which a local government relies for
performance of an essential public service, as is true of the fire
department here, and on the other hand, an organic arm of
government, when that is the channel through which such services are
delivered. Key is the Legislature's own unmistakably broad
declaration that, '[a]s state and local government services increase and
public problems become more sophisticated and complex and
therefore harder to solve, and with the resultant increase in revenues
and expenditures, it is incumbent upon the state and its localities to
extend public accountability wherever and whenever feasible'
(emphasis added; Public Officers Law, §84).

For the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objections cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase 'public
accountability wherever and whenever feasible' therefore merely
punctuates with explicitness what in any event is implicit" (id. at
579].

In another decision rendered by the Court of Appeals, Buffalo News v. Buffalo Enterprise
Development Corporation [84 NY 2d 488 (1994)], which involved facts somewhat analogous to the
instant situation, the Court found that a not-for-profit corporation, based on its relationship to an
agency, was itself an agency subject to the Freedom of Information Law. The decision indicates that:
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"The BEDC principally pegs its argument for nondisclosure on the
feature that an entity qualifies as an 'agency' only if there is
substantial governmental control over its daily operations (see, €.g.,
Irwin Mem. Blood Bank of San Francisco Med. Socy. v American
Natl. Red Cross, 640 F2d 1051; Rocap v Indiek, 519 F2d 174). The
Buffalo News counters by arguing that the City of Buffalo is
'inextricably involved in the core planning and execution of the
agency's [BEDC] program'; thus, the BEDC is a'governmental entity’
performing a governmental function for the City of Buffalo, within
the statutory definition.

"The BEDC's purpose is undeniably governmental. It was created
exclusively by and for the City of Buffalo...In sum, the constricted
construction urged by appellant BEDC would contradict the
expansive public policy dictates underpinning FOIL. Thus, we reject
appellant's arguments," (id., 492-493).

Most recently, in a case involving a not-for-profit corporation, the “CRDC?”, the court found
that:

“...the CRDC was admittedly formed for the purpose of financing the
cost of and arranging for the construction and management of the
Roseland Waterpark project. The bonds for the project were issued
on behalf of the City and the City has pledged $395,000 to finance
capital improvements associated with the park. The CRDC denies the
City has a controlling interest in the corporation. Presently the Board
has eleven members, all of whom were appointed by the City (see
Resolution #99-083). The Board is empowered to fill any vacancies
of six members not reserved for City appointment. Ofthose reserved
to the City, two are paid City employees and the other three include
the City mayor and council members. Formerly the Canandaigua City
Manager was president of the CRDC. Additionally, the number of
members may be reduced to nine by a board vote (see Amended
Certificate of Incorporation Article V(a)). Thus the CRDC’s claim
that the City lacks control is at best questionable.

“Most importantly, the City has a potential interest in the property in
that it maintains an option to purchase the property at any time while
the bonds are outstanding and will ultimately take a fee title to the
property financed by the bonds, including any additions thereto, upon
payment of the bonds in full. Further, under the Certificate of
Incorporation, title to any real or personal property of the corporation
will pass to the City without consideration upon dissolution of the
corporation. As in Matter of Buffalo News, supra, the CRDC’s
intimate relationship with the City and the fact that the CRDC is
performing its function in place of the City necessitates a finding that
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it constitutes an agency of the City of Canandaigua within the
meaning of the Public Officers Law and therefore is subject to the
requirements of the Freedom of Information Law...

“In Smith v. City University of New York, supra at page 713, the
Court of Appeals held that ‘in determining whether the entity is a
public body, various criteria or benchmarks are material. They
include the authority under which the entity is created, the power
distribution or sharing model under which it exists, the nature of its
role, the power it possesses and under which it purports to act, and a
realistic appraisal of'its functional relationship to affected parties and
constituencies.” In the present case, the CRDC is clearly exercising
more than an advisory function and qualifies as a public body within
the meaning of the Public Officers Law. The CRDC is a formally
constituted body with pervasive control over the entity it was created
to administer. It has officially established duties and organizational
attributes of a substantive nature which fulfill a governmental
function for public benefit. As such its operations are subject to the

Open Meetings Law”_(Canandaigua Messenger, Inc. v. Wharmby,

Supreme Court, Ontario County, May 11, 2001).

We note that the Appellate Division unanimously affirmed the findings of the Supreme Court [292
AD2d 835 (2002)].

Accordingly, because we have no information as to the authority to appoint the Partnership
board members, or the authority the County has over the Partnership, we are unable to render an
opinion on this issue. Should you obtain such information, you could resubmit your request and we

will respond accordingly.

Second, we believe that some of the Partnership’s records may fall within the coverage of
the Freedom of Information Law when the issue is approached from a different vantage point. That
statute pertains to agency records, and §86(4) defines the term "record" expansively to include:

"...any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets,
forms, papers, designs, drawings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regulations or codes."

Based upon the language quoted above, documents need not be in the physical possession of an
agency to constitute agency records; so long as they are produced, kept or filed for an agency, the
courts have held they constitute “agency records”, even if they are maintained apart from anagency’s

premises.
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For instance, it has been found that records maintained by an attorney retained by an
industrial development agency were subject to the Freedom of Information Law, even though an
agency did not possess the records and the attorney’s fees were paid by applicants before the agency.
The Court determined that the fees were generated in his capacity as counsel to the agency, that the
agency was his client, that "he comes under the authority of the Industrial Development Agency" and
that, therefore, records of payment in his possession were subject to rights of access conferred by the
Freedom of Information Law (see C.B. Smith v. County of Rensselaer, Supreme Court, Rensselaer

County, May 13, 1993).

Additionally, in a decision rendered by the Court of Appeals, it was found that materials
received by a corporation providing services for a branch of the State University that were kept on
behalf of the University constituted "records" falling with the coverage of the Freedom of
Information Law. We point out that the Court rejected "SUNY's contention that disclosure turns on
whether the requested information is in the physical possession of the agency", for such a view
"ignores the plain language of the FOIL definition of 'records' as information kept or held 'by, with
or for an agency™ [see Encore College Bookstores, Inc. v. Auxiliary Services Corporation of the

State University of New York at Farmingdale, 87 NY 2d 410, 417 (1995)].

In sum, insofar as records sought are maintained for the County or the Development Agency
i.e., as the parent of a subsidiary corporation, we believe that those agencies would be required to
direct the custodian of records sought that are maintained apart from the County or Development
Agency records to disclose them in accordance with the Freedom of Information Law, or obtain them
in order to disclose them to you to the extent required by law.

With respect to the remainder of your questions regarding the applicability of the Freedom
of Information Law to email, the authority of an agency to require use of a particular form to make
a request for records, and various time limits, we offer the following:

The scope of the Freedom of Information Law is expansive, for, as indicated earlier, it
encompasses all government agency records within its coverage.

The definition of the term “record” makes clear that email communications made or received
by government officers and employees fall within the scope of the Freedom of Information Law.
Based on its specific language, if information is maintained by or for an agency in some physical
form, it constitutes a "record" subject to rights of access conferred by the Freedom of Information
Law. The definition includes specific reference to computer tapes and discs, and it was held soon
after the reenactment of the statute that "[i]Jnformation is increasingly being stored in computers and
access to such data should not be restricted merely because it is not in printed form" [Babigian v.
Evans, 427 NYS2d 688, 691 (1980); aff’d 97 AD2d 992 (1983); see also, Szikszay v. Buelow, 436
NYS2d 558 (1981)]. Whether information is stored on paper, on a computer tape, or in a computer,
it constitutes a “record.” In short, email is merely a means of transmitting information; it can be
viewed on a screen and printed, and we believe that the email communications at issue must be
treated in the same manner as traditional paper records for the purpose of their consideration under
the Freedom of Information Law.
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Next, the Freedom of Information Law provides direction concerning the time and manner
in which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date, which shall be reasonable under the
circumstances of the request, when such request will be granted or
denied...”

It is noted that new language was added to that provision in 2005 stating that:

“If circumstances prevent disclosure to the person requesting the
record or records within twenty business days from the date of the
acknowledgement of the receipt of the request, the agency shall state,
in writing, both the reason for the inability to grant the request within
twenty business days and a date certain within a reasonable period,
depending on the circumstances, when the request will be granted in
whole or in part.”

Based on the foregoing, an agency must grant access to records, deny access in writing, or
acknowledge the receipt of a request within five business days of receipt of a request. When an
acknowledgement is given, it must include an approximate date within twenty business days
indicating when it can be anticipated that a request will be granted or denied. However, if it is
known that circumstances prevent the agency from granting access within twenty business days, or
if the agency cannot grant access by the approximate date given and needs more than twenty business
days to grant access, it must provide a written explanation of its inability to do so and a specific date
by which it will grant access. That date must be reasonable in consideration of the circumstances

of the request.

The amendments clearly are intended to prohibit agencies from unnecessarily delaying
disclosure. They are not intended to permit agencies to wait until the fifth business day following
the receipt of a request and then twenty additional business days to determine rights of access, unless
itis reasonable to do so based upon “the circumstances of the request.” From our perspective, every
law must be implemented in a manner that gives reasonable effect to its intent, and we point out that
in its statement of legislative intent, §84 of the Freedom of Information Law states that "it is
incumbent upon the state and its localities to extend public accountability wherever and whenever
feasible." Therefore, when records are clearly available to the public under the Freedom of
Information Law, or if they are readily retrievable, there may be no basis for a delay in disclosure.
As the Court of Appeals, the state’s highest court, has asserted: ' ‘

"...the successful implementation of the policies motivating the
- enactment of the Freedom of Information Law centers on goals as
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broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objectives cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase 'public
accountability wherever and whenever feasible' therefore merely
punctuates with explicitness what in any event is implicit"
[Westchester News v. Kimball, 50 NY 2d 575, 579 (1980)].

In a judicial decision concerning the reasonableness of a delay in disclosure that cited and
confirmed the advice rendered by this office concerning reasonable grounds for delaying disclosure,
it was held that:

“The determination of whether a period is reasonable must be made
on a case by case basis taking into account the volume of documents
requested, the time involved in locating the material, and the
complexity of the issues involved in determining whether the
materials fall within one of the exceptions to disclosure. Such a
standard is consistent with some of the language in the opinions,
submitted by petitioners in this case, of the Committee on Open
Government, the agency charged with issuing advisory opinions on
FOIL”(Linz v. The Police Department of the City of New York,
Supreme Court, New York County, NYLJ, December 17, 2001).

If neither a response to a request nor an acknowledgement of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgement, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

Further, although an agency may, pursuant to §89(3) of the Freedom of Information Law,
require that a request be made in writing, we do not believe that an agency can require that a request
be made on a prescribed form. As indicated previously, §89(3) of the law, as well as the regulations
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promulgated by the Committee (21 NYCRR §1401.5), require that an agency respond to a request
that reasonably describes the record sought within five business days of the receipt of a request.
Neither the law nor the regulations refers to, requires or authorizes the use of standard forms.
‘Accordingly, it has consistently been advised that any written request that reasonably describes the

records sought should suffice.

It has also been advised that a failure to complete a form prescribed by an agency cannot
serve to delay a response or deny a request for records. A delay due to a failure to use a prescribed
form might result in an inconsistency with the time limitations imposed by the Freedom of
Information Law. For example, assume that an individual requests a record in writing from an
agency and that the agency responds by directing that a standard form must be submitted. By the
time the individual submits the form, and the agency processes and responds to the request, it is
probable that more than five business days would have elapsed, particularly if a form is sent by mail
and returned to the agency by mail. Therefore, to the extent that an agency's response granting,
denying or acknowledging the receipt of a request is given more than five business days following
the initial receipt of the written request, the agency, in my opinion, would have failed to comply with
the provisions of the Freedom of Information Law.

While the law does not preclude an agency from developing a standard form, as suggested
earlier, we do not believe that a failure to use such a form can be used to delay a response to a written
request for records reasonably described beyond the statutory period. However, a standard form
may, in our opinion, be utilized so long as it does not prolong the time limitations discussed above.
For instance, a standard form could be completed by a requester while his or her written request is
timely processed by the agency. In addition, an individual who appears at a government office and
makes an oral request for records could be asked to complete the standard form as his or her written

request.

In sum, it is our opinion that the use of standard forms is inappropriate to the extent that it
unnecessarily serves to delay a response to or deny a request for records.

Sincerely,

(o Q. T —

Camille S. Jobin-Davis
Assistant Director

CSJ:tt
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One Commerce Plaza

99 Washington Ave.
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FOIL AO 17038

From: Freeman, Robert (DOS)
Sent: Thursday, March 13, 2008 1:46 PM
To:  Janet Fram

Dear Ms. Fram:

I have received your inquiry and recommend, first, that you inform that assessor that if the
records sought are in possession of the Town, they are Town records, irrespective of their origin,
and second, that, therefore, the Town must disclose the records to the extent required by law. It
is also recommended that you contact the Town Clerk. It is likely that he/she is the designated
records access officer and that it his her duty, not that of the assessor, to determine when
records must be disclosed.

Robert J. Freeman

Executive Director

Committee on Open Government

NYS Department of State

One Commerce Plaza

99 Washington Ave., Suite 650

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html
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State of New York
Department of State
Committee on Open Government

One Commerce Plaza

99 Washington Ave.

Albany, New York 12231
(518) 474-2518

Fax (518) 474-1927
http://www.dos.ny.gov/coog/

FOIL AO 17039

VIA EMAIL

From: Jobin-Davis, Camille (DOS)

Sent: Thursday, March 13, 2008 10:33 AM
To: "Tom Cayler'

Subject: RE: FOIL

Tom:
The following is a copy of subsection (8) of Education Law section 6510:

8. The files of the department relating to the investigation of possible instances of
professional misconduct, or the unlawful practice of any profession licensed by the board of
regents, or the unlawful use of a professional title or the moral fitness of an applicant for a
professional license or permit, shall be confidential and not subject to disclosure at the request of
any person, except upon the order of a court in a pending action or proceeding. The provisions
of this subdivision shall not apply to documents introduced in evidence at a hearing held
pursuant to this chapter and shall not prevent the department from sharing information
concerning investigations with other duly authorized public agencies responsible for professional
regulation or criminal prosecution.

Based on this provision, in my opinion the Department of Education does not have the
discretionary authority to release the file, only a court could order disclosure.

Camille

Camille S. Jobin-Davis, Esq.

Assistant Director

NYS Committee on Open Government
Department of State

518/474-2518
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"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date, which shall be reasonable under the
circumstances of the request, when such request will be granted or
denied...”

It is noted that new language was added to that provision in 2005 stating that:

“If circumstances prevent disclosure to the person requesting the
record or records within twenty business days from the date of the
acknowledgement of the receipt of the request, the agency shall state,
in writing, both the reason for the inability to grant the request within
twenty business days and a date certain within a reasonable period,
depending on the circumstances, when the request will be granted in
whole or in part.”

Based on the foregoing, an agency must grant access to records, deny access in writing, or
acknowledge the receipt of a request within five business days of receipt of a request. When an
acknowledgement is given, it must include an approximate date within twenty business days
indicating when it can be anticipated that a request will be granted or denied. However, if it is
known that circumstances prevent the agency from granting access within twenty business days, or
if the agency cannot grant access by the approximate date given and needs more than twenty business
days to grant access, it must provide a written explanation of its inability to do so and a specific date
by which it will grant access. That date must be reasonable in consideration of the circumstances
of the request.

The amendments clearly are intended to prohibit agencies from unnecessarily delaying
disclosure. They are not intended to permit agencies to wait until the fifth business day following
the receipt of a request and then twenty additional business days to determine rights of access, unless
it is reasonable to do so based upon “the circumstances of the request.” From our perspective, every
law must be implemented in a manner that gives reasonable effect to its intent, and we point out that
in its statement of legislative intent, §84 of the Freedom of Information Law states that "it is
incumbent upon the state and its localities to extend public accountability wherever and whenever
feasible." Therefore, when records are clearly available to the public under the Freedom of
Information Law, or if they are readily retrievable, there may be no basis for a delay in disclosure.

In a judicial decision concerning the reasonableness of a delay in disclosure that cited and
confirmed the advice rendered by this office concerning reasonable grounds for delaying disclosure,
it was held that:

“The determination of whether a period is reasonable must be made
on a case by case basis taking into account the volume of documents
requested, the time involved in locating the material, and the
complexity of the issues involved in determining whether the
materials fall within one of the exceptions to disclosure. Such a
standard is consistent with some of the language in the opinions,
submitted by petitioners in this case, of the Committee on Open
Government, the agency charged with issuing advisory opinions on

FOIL”(Linz v. The Police Department of the City of New York,
Supreme Court, New York County, NYLJ, December 17, 2001).
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If neither a response to a request nor an acknowledgement of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given inits acknowledgement, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. Insuch a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

On behalf of the Committee on Open Government we hope that this is helpful to you.

Sincerely,

(ol - I Tn~—

Camille S. Jobin-Davis
Assistant Director

CSJ:tt




State of New York
Department of State
Committee on Open Government

One Commerce Plaza

99 Washington Ave.

Albany, New York 12231
(518) 474-2518

Fax (518) 474-1927
http://www.dos.ny.gov/coog

FOIL AO 17041
VIA EMAIL

From: Freeman, Robert (DOS)
Sent: Thursday, March 13, 2008 4:22 PM
To:  dpellow

Dear Mr. Pellow:

The language to which you referred concerning the disclosure of salaries of public employees to
“bona fide members of the news media” appeared in the Freedom of Information Law as
originally enacted in 1974. That statute was repealed in 1977, and since 1978, the law has
required that each agency must maintain a record containing the name, public office address title
and salary of every officer or employee of the agency [see §87(3)(b)]. The record is available to
any person, and you are correct in your contention that there “are no special rules for the news
media in FOIL.”

It is suggested that the policies and the form to which you referred are obsolete and inconsistent
with law.

I hope that the foregoing serves to clarify your understanding and that | have been of assistance.

Robert J. Freeman

Executive Director

Committee on Open Government

NYS Department of State

One Commerce Plaza

99 Washington Ave., Suite 650

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html
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State of New York
Department of State
Committee on Open Government

One Commerce Plaza

99 Washington Ave.

Albany, New York 12231
(518) 474-2518

Fax (518) 474-1927
http://www.dos.ny.gov/coog

FOIL AO 17042

VIA EMAIL

From: Freeman, Robert (DOS)

Sent: Thursday, March 13, 2008 4:15 PM
To:  kyle.dobbs

Dear Mr. Dobbs:

When an agency cannot accept requests for records via email, requests can be made in writing
and transmitted by mail or delivered to an agency. | note that each agency is required to
required to designate one or more records access officers. A records access officer has the duty
of coordinating an agency’s response to requests, and requests should be made that person. In
most towns, the town clerk is the records access officer.

I hope that | have been of assistance.

Robert J. Freeman

Executive Director

Committee on Open Government

NYS Department of State

One Commerce Plaza

99 Washington Ave., Suite 650

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html
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State of New York
Department of State
Committee on Open Government

One Commerce Plaza

99 Washington Ave.

Albany, New York 12231
(518) 474-2518

Fax (518) 474-1927
http://www.dos.ny.gov/coog

March 14, 2008
FOIL AO 17043

Mr. D. Stokes

04-B-2706

Auburn Correctional Facility
P.O. Box 618

Auburn, NY 13024

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Stokes:

I have received your letter concerning your inability to obtain records pursuant to the
Freedom of Information Law from your attorneys.

In this regard, the statute within the advisory jurisdiction of the Committee on Open
Government, the Freedom of Information Law, pertains to records maintained by agencies.
Section 86(3) of the Freedom of Information Law defines the term "agency" to mean:

"..any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation,
council, office or other governmental entity performing a
governmental or proprietary function for the state or any one or more
municipalities thereof, except the judiciary or the state legislature.”

Therefore, in general, the Freedom of Information Law is applicable to entities of state and local
government. Based on the foregoing, it does not apply to a private attorney or law firm.

It is my understanding the there are a variety of entities within New York that use the name
"Legal Aid". Some are a part of the federal Legal Services Corporation, some may be private not-
for profit corporations, and some may be parts of units of local government. While legal aid
organizations which are agencies of local government may be subject to the Freedom of
Information Law, most are not "agencies™ as that term is defined in the Freedom of Information
Law and, as such, are not subject to that statute.

I am not fully familiar with the specific status of the “Legal Aid Bureau” to which you
referred. However, it appears to be a corporate entity separate and distinct from government. If
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that is so, it is not an "agency" subject to the Freedom of Information Law and its records would
be outside the scope of public rights of access.

In view of the foregoing, it is suggested that you discuss the matter with an attorney. |
hope that | have been of assistance.

Sincerely,
Robert J. Freeman
Executive Director

RJF:tt
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From: Freeman, Robert (DOS)

Sent: Monday, March 17, 2008 9:30 AM
To:  Moore, Elizabeth

Subject: RE:

Section 87(2)(g)(ii) and (iii) respectively require that those portions of intra-agency materials
consisting of instructions to staff that affect the public or which constitute an agency’s policy

must be disclosed. That being so, I believe that the memo to which you referred must be
disclosed.

Robert J. Freeman

Executive Director

Committee on Open Government

NYS Department of State

One Commerce Plaza

99 Washington Ave., Suite 650

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html
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Executive Director

Committee Members

Robert J. Freeman

E-MAIL
TO: Ken Cohen |
FROM: Robert J. Freeman, Executive Director f //5 |

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in vour correspondence.

Dear Mr. Cohen:

I have received your letter and hope that you will accept my apologies for the delay in
response.

The issue involves the propriety of a school district policy concerning email that states as
follows:

“Email, including attachments, that were ‘prepared, or having been
or being used, received, possessed, or under the control of any public
body,” may be, depending on the content, subject to disclosure as a
public record (Freedom of Information Act, 5 ILCS 140/2). Most
email sent or received by individual Board members do not satisfy
this definition of ‘public record’ even when the content concerns
District business. This is because individual Board members
generally have no authority other than during a properly called Board
meeting. However, there may be exceptions. Accordingly, Board
members must be able to distinguish between official record and non-
record messages.”

The reference in the foregoing appears to relate to the federal Freedom of Information Act,
which differs in many respects from the statute that governs, the New York Freedom of Information
Law. From my perspective, email kept, transmitted or received by a school board member or school
district employee in relation to the performance of his or her duties is subject to the Freedom of
Information Law, even if the official uses his/her private email address and his/her own computer.
Further, there is nothing in that law that relates to a characterization of records as “official.”
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In this regard, I offer the following comments.

First and most significantly, the scope of the Freedom of Information Law is expansive, for
it encompasses all government agency records within its coverage: Section 86(4) of that statute
defines the term "record" expansively to include:

" ..any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets,
forms, papers, designs, drawings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regulations or codes."

Based upon the language quoted above, documentary materials need not be in the physical
possession of an agency, such as a school district, to constitute agency records; so long as they are
produced, kept or filed for an agency, the law specifies and the courts have held that they constitute
“agency records”, even if they are maintained apart from an agency’s premises.

In a decision rendered by the Court of Appeals, the state's highest court, it was found that
materials received by a corporation providing services for a branch of the State University pursuant
to a contract were kept on behalf of the University and constituted agency "records" falling within
the coverage of the Freedom of Information Law. It is emphasized that the Court rejected "SUNY's
contention that disclosure turns on whether the requested information is in the physical possession
of the agency", for such a view "ignores the plain language of the FOIL definition of 'records' as
information kept or held 'by, with or for an agency" [see Encore College Bookstores, Inc. v.
Auxiliary Services Corporation of the State University of New York at Farmingdale, 87 NY 2d 410.
417 (1995)].

Also pertinent is the first decision in which the Court of Appeals dealt squarely with the
scope of the term "record", in which the matter involved documents pertaining to a lottery sponsored
by a fire department. Although the agency contended that the documents did not pertain to the
performance of its official duties, i.e., fighting fires, but rather to a "nongovernmental" activity, the
Court rejected the claim of a "governmental versus nongovernmental dichotomy" and found that the
documents constituted "records" subject to rights of access granted by the Law. Moreover, the Court
determined that:

"The statutory definition of 'record’ makes nothing turn on the
purpose for which it relates. This conclusion accords with the spirit
as well as the letter of the statute. For not only are the expanding
boundaries of governmental activity increasingly difficult to draw, but
in perception, if not in actuality, there is bound to be considerable
crossover between governmental and nongovernmental activities,
especially where both are carried on by the same person or persons”
[Westchester-Rockland Newspapers v. Kimball, 50 NY2d 575, 581
(1980)].
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The point made in the final sentence of the passage quoted above appears to be especially relev‘ant,
for there may be “considerable crossover” in the activities of school district officials In my view,
when those officials communicate with one another in writing, in their capacities as government
officials, any such communications constitute agency records that fall within the framework of the
Freedom of Information Law.

Also relevant is another decision rendered by the Court of Appeals in which the Court
focused on an agency claim that it could "engage in unilateral prescreening of those documents
which it deems to be outside of the scope of FOIL" and found that such activity "would be
inconsistent with the process set forth in the statute” [Capital Newspapers v. Whalen, 69 NY 2d 246,
253 (1987)]. The Court determined that: -

" .the procedure permitting an unreviewable prescreening of
documents - which respondents urge us to engraft on the statute -
could be used by an uncooperative and obdurate public official or
agency to block an entirely legitimate request. There would be no
way to prevent a custodian of records from removing a public record
from FOIL's reach by simply labeling it 'purely private.'! Such a
construction, which would thwart the entire objective of FOIL by
creating an easy means of avoiding compliance, should be rejected"
(id., 254).

Any “prescreening” of records to determine whether they fall within the coverage of the
Freedom of Information Law would, in my view, conflict with the clear direction provided by the
Court of Appeals and the language of the law itself.

In a case involving notes taken by the Secretary to the Board of Regents that he characterized
as "personal” in conjunction with a contention that he took notes in part "as a private person making
personal notes of observations...in the course of" meetings. In that decision, the court cited the
definition of "record" and determined that the notes did not consist of personal property but rather
were records subject to rights conferred by the Freedom of Information Law [Warder v. Board of
Regents, 410 NYS 2d 742, 743 (1978)].

Second, the definition of the term “record” also makes clear that email communications
between or among board members or district employees fall within the scope of the Freedom of
Information Law. Based on its specific language, if information is maintained by or for an agency
in some physical form, it constitutes a "record" subject to rights of access conferred by the Freedom
of Information Law. The definition includes specific reference to computer tapes and discs, and it
was held soon after the reenactment of the statute that "[i|nformation is increasingly being stored in
computers and access to such data should not be restricted merely because it is not in printed form"
(Babigian v. Evans, 427 NYS2d 688, 691 (1980); af°’d 97 AD2d 992 (1983); see also, Szikszay v.
Buelow, 436 NYS2d 558 (1981)]. Whether information is stored on paper, on a computer tape, or
in a computer, it constitutes a “record.” In short, email is merely a means of transmitting
information; it can be viewed on a screen and printed, and I believe that the email communications
at issue must be treated in the same manner as traditional paper records for the purpose of their
consideration under the Freedom of Information Law.,
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Third, the foregoing is not intended to suggest that the email communications that you
requested must be disclosed in their entirety. Like other records, the content of those
communications is the primary factor in ascertaining rights of access.

As a general matter, the Freedom of Information Law is based upon a presumption of access.
Stated differently, all records of an agency are available, except to the extent that records or portions
thereof fall within one or more grounds for denial appearing in §87(2)(a) through (j) of the Law.
The records at issue, because they involve communications between or among agency officials, fall
with one of the exceptions, §87(2)(g). Due its structure, however, that provision may require
substantial disclosure. Specifically, §87(2)(g) enables an agency to withhold records that:

“are inter-agency or intra-agency materials which are not:
1. statistical or factual tabulations or data;

ii. instructions to staff that affect the public;

iii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

I emphasize that the introductory language of §87(2) refers to the authority to withhold
"records or portions thereof” that fall within the scope of the exceptions that follow. Inmy view, the
phrase quoted in the preceding sentence evidences a recognition on the part of the Legislature that
a single record or report, for example, might include portions that are available under the statute, as
well as portions that might justifiably be withheld. That being so, I believe that it also imposes an
obligation on an agency to review records sought, in their entirety, to determine which portions, if
any, might properly be withheld or deleted prior to disclosing the remainder.

In this vein, the Court of Appeals reiterated its general view of the intent of the Freedom of
Information Law in Gould v. New York City Police Department [89 NY2d 267 (1996)], stating that:

"To ensure maximum access to government records, the 'exemptions
are to be narrowly construed, with the burden resting on the agency
to demonstrate that the requested material indeed qualifies for
exemption' (Matter of Hanig v. State of New York Dept. of Motor
Vehicles, 79 N.Y.2d 106, 109, 580 N.Y.S.2d 715, 588 N.E.2d 750
see, Public Officers Law § 89[4][b]). As this Court has stated, '[o]nly
where the material requested falls squarely within the ambit of one of
these statutory exemptions may disclosure be withheld' (Matter of
Fink v. Lefkowitz, 47 N.Y.2d, 567, 571, 419 N.Y.S.2d 467, 393
N.E.2d 463)" (id., 275).

Just as significant, the Court in Gould repeatedly specified that a categorical denial of access
to records is inconsistent with the requirements of the Freedom of Information Law. In that case,
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The Court also dealt with the issue of what constitutes "factual data" that must be disclosed
under §87(2)(g)(1). In its consideration of the matter, the Court found that:

" ..Although the term 'factual data' is not defined by statute, the
meaning of the term can be discerned from the purpose underlying the
intra-agency exemption, which is 'to protect the deliberative process
of the government by ensuring that persons in an advisory role [will]
be able to express their opinions freely to agency decision makers'
(Matter of Xerox Corp. v. Town of Webster, 65 NY2d 131, 132
[quoting Matter of Sea Crest Constr. Corp. v. Stubing, 82 AD2d 546,
549]). Consistent with this limited aim to safeguard internal
government consultations and deliberations, the exemption does not
apply when the requested material consists of 'statistical or factual
tabulations or data' (Public Officers Law 87[2][g][I]. Factual data,
therefore, simply means objective information, in contrast to
opinions, ideas, or advice exchanged as part of the consultative or
deliberative process of government decision making (see, Matter of
Johnson Newspaper Corp. v. Stainkamp, 94 AD2d 825, 827, affd on
opbelow, 61 NY2d 958; Matter of Miracle Mile Assocs. v. Yudelson,
68 AD2d 176, 181-182)” (id., 276-277).

Youalso asked whether an individual board member may disclose the contents of the records
considered above to the public. In this regard, many judicial decisions have focused on access to and
the ability to disclose records, and this office has considered the New York Freedom of Information
Law and the federal Freedom of Information Act in its analyses of what may be “confidential.” To
be confidential under the Freedom of Information Law, I believe that records must be “specifically
exempted from disclosure by state or federal statute™ in accordance with §87(2)(a).

Both the state’s highest court and federal courts in construing access statutes have determined
that the characterization of records as “confidential” or “exempted from disclosure by statute” must

be based on statutory language that specifically confers or requires confidentiality. As stated by the
Court of Appeals:

“Although we have never held that a State statute must expressly state
it is intended to establish a FOIL exemption, we have required a
showing of clear legislative intent to establish and preserve that
confidentiality which one resisting disclosure claims as protection”
[Capital Newspapers v. Burns, 67 NY2d 562, 567 (1986)].

In like manner, in construing the equwalent exception to rights of access in the federal Act,
it has been found that:

“Exemption 3 excludes from its coverage only matters that are:

specifically exempted from disclosure by statute
(other than section 552b of this title), provided that
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From: Freeman, Robert (DOS)
Sent: Monday, March 17, 2008 3:29 PM
To:  Brendan Scott, New York Post

Hi Brendan:

As you may know, FOIL states that an agency may charge up to 25 cents per photocopy or the
actual cost of reproducing other records (i.e., the contents of a database), unless a different fee is
prescribed by statute. In this instance, the Department of State has relied on a statute, §96 of the
Executive Law, which includes reference to a variety of fees that it may charge. Subdivision (16)
states that:

“Consistent with the provisions of the corporate laws of the state of New York, the department of
state shall produce or reproduce the content of any informational systems maintained pursuant to
such laws. The secretary of state shall establish the type and amount of the reasonable fees to be
collected by the department of state for such informational systems. Such fees shall be subject to
approval of the director of the budget and shall be promulgated in the official rules and
regulations of the department of state in accordance with the provisions of the state
administrative procedure act.”

In short, the Department has statutory authority, separate from the FOIL, to establish and charge
fees for its “informational systems.”

Robert J. Freeman

Executive Director

Committee on Open Government

NYS Department of State

One Commerce Plaza

99 Washington Ave., Suite 650

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html
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FOIL AO 17046

VIA EMAIL

From: Freeman, Robert (DOS)

Sent: Monday, March 17, 2008 3:29 PM
To:  Brendan Scott, New York Post

Hi Brendan:

As you may know, FOIL states that an agency may charge up to 25 cents per photocopy or the
actual cost of reproducing other records (i.e., the contents of a database), unless a different fee is
prescribed by statute. In this instance, the Department of State has relied on a statute, §96 of the
Executive Law, which includes reference to a variety of fees that it may charge. Subdivision
(16) states that:

“Consistent with the provisions of the corporate laws of the state of New York, the department of
state shall produce or reproduce the content of any informational systems maintained pursuant to
such laws. The secretary of state shall establish the type and amount of the reasonable fees to be
collected by the department of state for such informational systems. Such fees shall be subject
to

approval of the director of the budget and shall be promulgated in the official rules and
regulations of the department of state in accordance with the provisions of the state
administrative procedure act.”

In short, the Department has statutory authority, separate from the FOIL, to establish and charge
fees for its “informational systems.”

Robert J. Freeman

Executive Director

Committee on Open Government

NYS Department of State

One Commerce Plaza

99 Washington Ave., Suite 650

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html
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Executive Direetor

Robert J. Freeman

Mr. Qabail Hizbullahankhamon
89-B-2119 :
Attica Correctional Facility
P.O. Box 149

Attica, NY 14011

Dear Mr. Hizbullahankhamon:

I have received your letter concerning “FOIL requests to the Bronx Administrative Judge and
the Bronx County Clerk” that have been “ignored.”

In thisregard, the Freedom of Information Law pertains to agency records, and §86(3) defines
the term “agency” to mean:

"..any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."

In turn, §86(1) defines “judiciary” to mean:

*“...the courts of the state, including any municipal or district court,
whether or not of record.”

Based on the foregoing the courts are not subject to the Freedom of Information Law.

This not to suggest that courts are not required to disclose their records. On the contrary,
other statutes (see e.g., Judiciary Law, §255) generally require that court records are accessible. It

is suggested that your request be made to the clerk of the proper court, citing an applicable provision
of law as the basis of the request.
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I hope that T have been of assistance.

Sincerely,

Robert J. Freeman
Executive Director

RIF:1t
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the records sought. Consequently, a request should include sufficient detail to enable agency staff
to locate and identify the records.

The Freedom of Information Law provides direction concerning the time and manner in
which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information ng
states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximaie date, which shall be reasonable under the
circumstances of the request, when such request will be granted or
denied...”

It is noted that new language was added to that provision in 2005 stating that:

“If circumstances prevent disclosure to the person requesting the
record or records within twenty business days from the date of the
acknowledgement of the receipt of the request, the agency shall state,
in writing, both the reason for the inability to grant the request within
twenty business days and a date certain within a reasonable period,
depending on the circumstances, when the request will be granted in
whole or in part.”

Based on the foregoing, an agency must grant access to records, deny access in writing, or
acknowledge the receipt of a request within five business days of receipt of a request. When an
acknowledgement is given, it must include an approximate date within twenty business days
indicating when it can be anticipated that a request will be granted or denied. However, if it is
known that circumstances prevent the agency from granting access within twenty business days, or
ifthe agency cannot grant access by the approximate date given and needs more than twenty business
days to grant access, it must provide a written explanation of its inability to do so and a specific date
by which it will grant access. That date must be reasonable in consideration of the circumstances
of the request.

‘The amendments clearly are intended to prohibit agencies from unnecessarily delaying
disclosure. They are not intended to permit agencies to wait until the fifth business day following
the receipt of a request and then twenty additional business days to determine rights of access, unless
itis reasonable to do so based upon “the circumstances of the request.” From our perspective, every
law must be implemented in a manner that gives reasonable effect to its intent, and we point out that
in its statement of legislative intent, §84 of the Freedom of Information Law states that "it is
incumbent upon the state and its localities to extend public accountability wherever and whenever
feasible." Therefore, when records are clearly available to the public under the Freedom of
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Information Law, or if they are readily retrievable, there may be no basis for a delay in disclosure.
As the Court of Appeals, the state’s highest court, has asserted:

" .the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objectives cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase "public
accountability wherever and whenever feasible' therefore merely
punctuates with explicitness what in any event is implicit"
[Westchester News v. Kimball, 50 NY 2d 575, 579 (1980)].

In a judicial decision concerning the reasonableness of a delay in disclosure that cited and
confirmed the advice rendered by this office concerning reasonable grounds for delaying disclosure,
it was held that:

“The determination of whether a period is reasonable must be made
on a case by case basis taking into account the volume of documents
requested, the time involved in locating the material, and the
complexity of the issues involved in determining whether the
materials fall within one of the exceptions to disclosure. Such a
standard is consistent with some of the language in the opinions,
submitted by petitioners in this case, of the Committee on Open
Government, the agency charged with issuing advisory opinions on
FOIL”(Linz v. The Police Department of the City of New York,
Supreme Court, New York County, NYLJ, December 17, 2001).

If neither a response to a request nor an acknowledgement of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgement, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
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the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

Based on the materials you submitted, it appears that a parent initially submitted a verbal
request for records that was relayed to Mr. Waxman. In his September 17, 2007 letter to the parent,
Mr. Waxman informed the parent that the request should be made in writing to the records access
officer at the Department of Education. Then, on November 20,2007, in response to correspondence
from the parent to the Deputy Commissioner of VESID dated November 15, 2007, Mr. Waxman
again wrote to inform the parent of the process for requesting records in writing. Based on the
November 20, 2007 correspondence, it is our opinion that VESID and the State Education
Department received a written request for records from the parent, and that it should have dealt with
the request directly or forwarded the request to the records access officer for handling in compliance
with the time limits set forth above,

As indicated previously §89(3) of the law, as well as the regulations promulgated by the
Committee (21 NYCRR §1401.5), require that an agency respond to a request that reasonably
describes the record sought within five business days of the receipt of a request. Neither the law nor
the regulations require that the request be received by the records access officer directly, only that
the records access officer has the duty to coordinate an agency’s response to requests. Based on the
information provided, itis our opinion that the agency received a written request for records pursuant
to the Freedom of Information Law by correspondence dated November 15, 2007. Accordingly, if
the parent has not already done so, and has not received a response, it is our opinion that s/he has the
right to appeal a constructive denial of access to the requested records.

We note that legislation enacted in 2006 broadened the authority of the courts to award
attorney’s fees when government agencies fail to comply with the Freedom of Information Law.
Under the amendments, when a person initiates a judicial proceeding under the Freedom of
Information Law and substantially prevails, a court has the discretionary authority to award costs and
reasonable attorney’s fees when the agency had no reasonable basis for denying access to records,
or when the agency failed to comply with the time limits for responding to a request.

On b¢half of the Committee on Open Government we hope that this is helpful to you.

Sincerely,

Coe. S PSR

Camille S. Jobin-Davis
Assistant Director

C8J:tt

cc: Robert P. Waxman



STATE OF NEW YORK
DEPARTMENT OF STATE
COMMITTEE ON OPEN GOVERNMENT

7 7/ o = /oYY

C rce Plaza, 99 Washington Ave., Suite 650, Albany, New York 12231

One Commerc ot AASRESE
Laura L. Anglin ’ Fax (518) 474-1927
nglrg L. Cgll;)b Website Address:http://www.dos state.ny.us/coog/coogwww html
Lotraine A. Cortés-Vézquez
John C. Egan
Stewart F, Hancock 111
Michelle K. Rea

Dominick Tocci March 17, 2008

Executive Director

Committee Members

Robert J. Freeman

Mr. Kevin Patterson

03-A-2575

Green Haven Correctional Facility
P.O. Box 4000

Stormville, NY 12582-0010

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Patterson:

This office is in receipt of inquiry concerning access to court records. In this regard, the
Freedom of Information Law pertains to agency records, and §86(3) defines the term “agency” to
mean:

"..any state or municipal department, board, bureau, division,
cominission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."

In turn, §86(1) defines “judiciary” to mean:

“...the courts of the state, including any municipal or district court,
whether or not of record.”

Based on the foregoing the courts are not subject to the Freedom of Information Law.

This not to suggest that courts are not required to disclose their records. On the contrary,
other statutes (see e.g., Judiciary Law, §255) generally require that court records are accessible. It

is suggested that your request be made to the clerk of the proper coutt, citing an applicable provision
of law as the basis of the request. :
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I hope that I have been of assistance.

%ﬁf bewen

Robert J. Freeman
Executive Director

RIF:tt
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Executive Director

Robert I, Freeman

Mr. Ruben Reyes

91-A-4702

Franklin Correctional F ac1hty
P.O. Box 10

Malone, NY 12953

The staff of the Committee on Open Government is authorized to issue advisory opinions. The

ensuing staff advisory opinion is based solely upon the information presented in your
correspondence.

Dear Mr. Reyes:

I have received your letter in which you indicated that you have encountered difficulty in
obtaining your pre-sentence report.

In this regard, although the Freedom of Information Law provides broad rights of access to
records, the first ground for denial, §87(2)(a), states that an agency may withhold records or portions
thereof that "...are specifically exempted from disclosure by state or federal statute...” Relevant
under the circumstances is §390.50 of the Criminal Procedure Law, which, in my opinion represents
the exclusive procedure concerning access to pre-sentence reports.

Section 390.50(1) of the Criminal Procedure Law states that:

"Any pre-sentence report or memorandum submitted to the court
pursuant to this article and any medical, psychiatric or social agency
report or other information gathered for the court by a probation
department, or submitted directly to the court, in connection with the
question of sentence is confidential and may not be made available to
any person or public or private agency except where specifically
required or permitted by statute or upon specific authorization of the
court. For purposes of this section, any report, memorandum or other
information forwarded to a probation department within this state is
governed by the same rules of confidentiality. Any person, public or
private agency receiving such material must retain it under the same

conditions of confidentiality as apply to the probation department that
made it available."
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In addition, subdivision (2) of §390.50 states in part that: "The pre-sentence report shall be made
available by the court for examination and copying in connection with any appeal in the case..."

It was also confirmed that “Criminal Procedure Law Sec. 390.50 is the exclusive procedure

concerning access to such reports, as they are confidential and specifically exempted from disclosure
~ pursuant to State and Federal Freedom of Information Laws. Petitioner...must make a proper
application to the Court which sentenced him” (Matter of Roper v. Carway, Supreme Court, New
York County, NYLJ, August 17, 2004).

In view of the foregoing, 1 belicve that a pre-sentence report may be made available only
upon the order of a court, and only under the circumstances described in §390.50 of the Criminal
Procedure Law. It is suggested that you review that statute.

I hope that I have been of assistance.
Sincerely,

ROBERT J. FREEMAN

FExecutive Director
™
L

!/V\/‘SV:) &;7/’,?/), Mge\ﬁ,ﬂmmmm,.

“Janet M. Mercer
Administrative Professional
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1 hope that 1 have been of assistance.

RIJF:jm

cc: Donna Jones, Superintendent

Sincerely,

Robert J. Freeman
Executive Director
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From: Freeman, Robert (DOS)
Sent: Wednesday, March 19, 2008 12:28 PM
To:  Ms. Mary Cedeno

Dear Ms. Cedeno:

I have received your letter concerning “meeting terminology”, and you referred to such items as
“move to”, tabling, ayes, nays, etc.

In short, those terms are generally not found in a law such as the Open Meetings Law. They are
based on an entity’s own rules of procedure. In terms of legal requirements, a motion is simply a
proposal to have an entity, such as a public body required to comply with the Open Meetings
Law, vote on a matter. Typically, although not required by a law, a motion is “seconded” by a
person other than the member who introduced the motion. Also, the Open Meetings Law
requires that minutes of meetings include a record or summary of motions, proposals resolutions,
action taken and the vote of the members. With respect to “ayes and nays”, the Freedom of
Information Law has long required that a record be prepared when a vote is taken that indicates
how each member of a government body cast his or her vote.

I hope that I have been of assistance.

Robert J. Freeman

Executive Director

Committee on Open Government

NYS Department of State

One Commerce Plaza

99 Washington Ave., Suite 650

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html



From: Jobin-Davis, Camille (DOS)

Sent: Wednesday, March 19, 2008 4:04 PM

To: 'patrick.cremo@wcb.state.ny.us'

Subject: RE: New Employer Proof of Coverage Search on Board's Webpage

Pat:

Given my lack of experience with and information about computer data mining capabilities, I
would first seek the expertise of someone in the data mining industry, to learn exactly what
another computer could collect from the Board's database, in light of the design of the existing
"portal",

My limited familiarity with what I think are anti-mining devices, such as the one on the OCA
website, that requires a human to look at a picture and type in numbers from the picture, leads me
to believe that it is likely that a computer with the appropriate software could mine bulk coverage
data from the Board's website.

If we can safely assume that bulk coverage data could be mined, right now, I/we would have a
hard time supporting the Board's denial of a request for bulk coverage data.

As you suggest, if the Board were to remove coverage dates from the website, requiring someone
to physically telephone into the Board for that particular information, or requiring a written FOIL
request, then I/we believe our answer would be different.

As far as a contractual obligation not to use information for direct marketing goes, I think it's
clear it wouldn't work. FOIL doesn't permit an agency to condition release based on an
agreement to contain the information once it is released, it only permits the agency to ask the
applicant to certify that it will not be used for the commercial or fundraising purpose. As you
know, it's up to the agency to assess the credibility of the certification, and/or to deny access if it
has reason to believe that it would be used for either of those purposes.

I hope it helps. Let me know if you have more questions.
Camille

Camille S. Jobin-Davis, Esq.

Assistant Director

NYS Committee on Open Government
Department of State

518/474-2518
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Executive Director

Robert J. Freeman

E-Mail
TO: Ms. Marjorie Wells %
FROM: Robert J. Freeman, Executive Director §~<

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in vour
correspondence.

Dear Ms. Wells:

I have received your letter concerning public access to “computer emails of a public school
administrator...”

In this regard, first, the scope of the Freedom of Information Law is expansive, for it
encompasses all government agency records within its coverage. Section 86(4) of that statute defines
the term "record" expansively to include:

"any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets,
forms, papers, designs, drawings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regulations or codes."

Second, the definition of the term “record” also makes clear that email communications
between or among board members fall within the scope of the Freedom of Information Law. Based
on its specific language, if information is maintained by or for an agency in some physical form, it
constitutes a "record" subject to rights of access conferred by the Freedom of Information Law. The
definition includes specific reference to computer tapes and discs, and it was held soon after the
reenactment of the statute that "[iJnformation is increasingly being stored in computers and access
to such data should not be restricted merely because it is not in printed form" [Babigian v. Evans,
427 NYS2d 688, 691 (1980); aff’d 97 AD2d 992 (1983); see also, Szikszay v. Buelow, 436 NYS2d
558 (1981)]. Whether information is stored on paper, on a computer tape, or in a computer, it
constitutes a “record.” In short, email is merely a means of transmitting information; it can be
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viewed on a screen and printed, and I believe that the email communications at issue must be treated
in the same manner as traditional paper records for the purpose of their consideration under the
Freedom of Information Law.

Third, the foregoing is not intended to suggest that the email communications must be
disclosed in their entirety. Like other records, the content of those communications is the primary
factor in ascertaining rights of access.

As a general matter, the Freedom of Information Law is based upon a presumption of access.
Stated differently, all records of an agency, such as a school district, are available, except to the
extent that records or portions thereof fall within one or more grounds for denial appearing in
§87(2)(a) through (j) of the Law.

When communications are made between or among agency officials, those communications
fall within one of the exceptions, §87(2)(g). Due its structure, however, that provision may require
substantial disclosure. Specifically, §87(2)(g) enables an agency to withhold records that:

"are inter-agency or intra-agency materials which are not:
i. statistical or factual tabulations or data;

ii. instructions to staff that affect the public;

iii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or
determinations or external audits must be made available, unless a different ground for denial could
appropriately be asserted. Concurrently, those portions of inter-agency or intra-agency materials that
are reflective of opinion, advice, recommendation and the like could in my view be withheld.

Other exceptions might also apply. For instance, the federal Family Educational Rights and
Privacy Act generally gives parents of minor students rights of access to records to records
identifiable to their children. It also prohibits disclosure of records identifiable to students to the
public at large, unless a parent of a student consents to disclosure. Additionally, portions of other
communications to or from members of the public might properly be withheld when disclosure
would result in “an unwarranted invasion of personal privacy” [see Freedom of Information Law,

§87(2)(b)].
I hope that I have been of assistance.

RJF:jm
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in vour
correspondence.

Dear Mr. Biegun:

I have received your letter in which you indicated that you appealed a denial of access to
records to the NY'S Department of Correctional Services but had not received a determination of that
appeal.

In this regard,§89(4)(a) of the Freedom of Information Law states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

Section 89(4)(b) states that a failure to determine an appeal within ten business days of the
receipt of an appeal constitutes a denial of the appeal. In that circumstance, the appellant has
exhausted his or her administrative remedies and may initiate a challenge to a constructive denial
of access under Article 78 of the Civil Practice Rules.

I note that legislation enacted in 2006 broadened the authority of the courts to award
attorney’s fees when government agencies fail to comply with the Freedom of Information Law.
Under the amendments, when a person initiates a judicial proceeding under the Freedom of
Information Law and substantially prevails, a court has the discretionary authority to award costs and
reasonable attorney’s fees when the agency had no reasonable basis for denying access to records,
or when the agency failed to comply with the time limits for responding to a request.
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I hope that I have been of assistance.

RJF:jm
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FROM: Robert J. Freeman, Executive Director Q‘é&

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your
correspondence.

Dear Mr. Kuchta:

I have received your inquiry in which you indicated that you submitted a Freedom of
Information Law request to the Town of Patterson fifteen days ago and have not received a response.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgment of the receipt of such request and a statement of the
approximate date, which shall be reasonable under the circumstances
of the request, when such request will be granted or denied, which
shall be reasonable in consideration of the circumstanced relating to
the request and shall not exceed twenty business days from the date
of such acknowledgment, except in unusual circumstances. In the
event that such unusual circumstances prevent the grant or denial of
the request within twenty business days, the agency shall state in
writing both the reason for the inability to do so and a date certain
within a reasonable time, based on such unusual circumstances, when
the request shall be granted or denied.”



Mr. Dan Kuchta
March 19, 2008
Page - 2 -

If neither a response to a request nor an acknowledgment of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgment, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

[ hope that I have been of assistance.

RJF:jm

cc: Hon. Antoinette Kopeck



From: Jobin-Davis, Camille (DOS)

Sent: Thursday, March 20, 2008 9:13 AM

To: Shane.Rowe, Workers’ Compensation Board
Subject: RE: CLE :

Hi Shane:

The ever present internal procedures question. The answer is that "received" is received by the
agency... see section 89(3)(a).. not the records access officer. I hope it's helpful.

Camille

Camille S. Jobin-Davis, Esq.

Assistant Director

NYS Committee on Open Government
Department of State

518/474-2518
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Executive Director

Robert J. Freeman

E-Mail

TO: Ms. Heather Tanner

FROM: Robert J. Freeman, Executive Director

The staff of the Committee on Open Government is authorized to issue advisory opinions. The

ensuing staff advisory opinion is based solely upon the information presented in your
correspondence.

Dear Ms. Tanner:

[ have received your inquiry concerning rights of access to a tape recording of a town board
meeting prepared by the town and the length of time that the tape must be retained.

In this regard, first, the Freedom of Information Law is applicable to all agency records, and
§86(4) of the Law defines the term "record" to include:

"any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions. folders, files, books, manuals, pamphlets,
forms, papers, designs, drawings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regulations or codes."”

Since the tape recording is produced by the Town, I believe that it constitutes a "record" subject to
rights of access.

Second, as a general matter, the Freedom of Information Law is based upon a presumption
of access. Stated differently, all records of an agency are available, except to the extent that records
or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (j) of
the Law. In my view, a tape recording of an open meeting is accessible, for none of the grounds for
denial would apply. Morcover, there is judicial precedent indicating that a tape recording of an open
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meeting is accessible for listening and/or copying under the Freedom of Information Law [see
Zaleski v. Board of Education of Hicksville Union Free School District, Supreme Court, Nassau
County, NYLJ, December 27, 1978].

Lastly, there are laws and rules dealing with the retention of records. Specifically, pursuant
to §57.25 of the Arts and Cultural Affairs Law, the Commissioner of Education is authorized to
adopt regulations that include reference to minimum periods of time that records must be retained
by local governments. That provision also specifies that a local government cannot "destroy, sell
or otherwise dispose of" records, except in conjunction with a retention scheduled adopted by the
Commissioner, or the Commissioner's consent. Having contacted the Education Department, I was
informed that tape recordings of meetings must be retained for a period of four months after
transcription and/or approval of minutes.

I'hope that I have been of assistance.

RJF:;jm



Fodl -/ - I /}) &

From: Jobin-Davis, Camille (DOS)

Sent: Thursday, March 20, 2008 1:33 PM
To: Helen Rose

Subject: RE: FOIL REQUEST/APPEAL

Dear Helen:

Please accept my apology for not being able to respond in a more timely fashion. Iagree, the
Commission still appears to be parsing words; however, in its earlier response, the Commission
indicated that there were “studies and reports exempted from your request”. I cannot interpret
this statement any other way than to believe that there are reports that the Commission believes
are not required to be disclosed to you.

Your strategy sounds excellent. Without supporting documentation or data, what is the basis for
proposing the size of the facility?

It appears that your appeal was not forwarded to the FOIL Appeals Officer. The law requires that
agencies receive and respond to request for records via email, but it is silent with respect to any
obligation to receive and respond to appeals via email. Therefore, my recommendation is to send
your appeal via ground mail to Mr. Donegan. You should attach copies of the emails that you
forwarded to me, along with a brief explanation of the basis for your appeal, as you did in your
March 7 email. If you still do not receive a satisfactory response, you then have the authority to
bring an Article 78 proceeding in Supreme Court, and in the interim, as I believe we discussed
previously, you could request a written opinion from our office.

As an aside, in light of the Commission’s language about “studies and reports exempted from
your request”, I believe the Commission not only had an obligation to indicate the basis for
denying you access to those reports, but also had an obligation to indicate to whom you should
address your appeal, in conjunction with the denial. This is set forth in the Committee’s
regulations (21 NYCRR 1401), as follows:

1401.7 Denial of access to records.

(a) The governing body of a public corporation or the head, chief executive or governing body of
other agencies shall determine appeals or shall designate a person or body to hear appeals
regarding denial of access to records under the Freedom of Information Law.

(b) Denial of access shall be in writing stating the reason therefor and advising the person denied
access of his or her right to appeal to the person or body designated to determine appeals, and
that person or body shall be identified by name, title, business address and business telephone
number. The records access officer shall not be the appeals officer.

Again, I hope this is helpful. Please do not hesitate to contact me if you have further questions.
Camille

Camille S. Jobin-Davis, Esq.

Assistant Director

NYS Committee on Open Government
Department of State

518/474-2518

]
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Robert J. Freeman

TO: jomasS0 (\(ﬂ
FROM: Robert J. Freeman, Executive Director

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your
correspondence.

Dear Joma50:

I have received your letter in which you sought information concerning your ability to know
whether “a town employee was paid to do work at the town highway superintendent’s home.”

In this regard, first, the Freedom of Information Law pertains to existing records, and §89(3)
states in part that an agency, such as a town, is not required to create records in response to a request.
In short, if no town records exist concerning work performed by a public employee, that law would
not apply. If the highway superintendent paid for work performed with his own resources, and not
with town funds, it is unlikely that there would be records or that the Freedom of Information Law
would be applicable.

Second, when agency records exist, the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an agency are available, except to the extent
that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a)
through (j) of the Law.

From my perspective, any records indicating payments by the town must be disclosed, for
none of the grounds for denial of access would be pertinent.

Third, each agency is required to have designated at least one “records access officer.” The
records access officer has the duty of coordinating an agency’s response to requests, and requests
should be made to him or her. In most towns, the town clerk is the records access officer, and I point
out that the town clerk, according to §30 of the Town Law, is the legal custodian of all town records,
irrespective of the location of the records.

Lastly, while it is unclear whether it is relevant, §29(4) of the Town Law states that a
supervisor:
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"Shall keep an accurate and complete account of the receipt and
disbursement of all moneys which shall come into his hands by virtue
of his office, in books of account in the form prescribed by the state
department of audit and control for all expenditures under the
highway law and in books of account provided by the town for all
other expenditures. Such books of account shall be public records,
open and available for inspection at all reasonable hours of the day,
and, upon the expiration of his term, shall be filed in the office of the
town clerk."

In addition, subdivision (1) of §119 of the Town Law states in part that:

"When a claim has been audited by the town board of the town clerk
shall file the same in numerical order as a public record in his office
and prepare an abstract of the audited claims specifying the number
of the claim, the name of the claimant, the amount allowed and the
fund and appropriation account chargeable therewith and such other
information as may be deemed necessary and essential, directed to the
supervisor of the town, authorizing and directing him to pay to the
claimant the amount allowed upon his claim."

That provision also states that "The claims shall be available for public inspection at all times during
office hours."

I hope that I have been of assistance.

RJF:jm



From: Freeman, Robert (DOS)
Sent: Friday, March 21, 2008 9:39 AM
To:  Dr. Denise Lynn

Dear Dr. Lynn:

I have received your letter concerning a request made to the New York City Police Department in
2005 relating to the disappearance of an individual in 1937. You wrote that the receipt of your
request was acknowledged, that you were informed that a response might involve up to 6 months,
and that you later sent another letter to the Department to inquire as to the status of the request.
However, you indicated that you had not received any further response.

In this regard, the Department’s failure to respond could have been deemed a denial of your
request. When an agency fails to respond in accordance with the time limits imposed by the
Freedom of Information Law, the applicant can consider his/her request to have been denied and
may appeal to the head of the agency or that person’s designee. When an appeal is made, the
appeals officer has ten business days from the receipt of the appeal to grant access to the records
or fully explain in writing the reasons for further denial. If the appeal is not determined within
the statutory time, the appeal may be deemed denied, and the person denied access may initiate a
lawsuit to attempt to compel disclosure. To obtain more detail regarding agencies’
responsibilities relative to responding in a timely manner, it is suggested that you go to our
website and click on to “What’s New” and then the passage involving time limits or to our
advisory opinions regarding the Freedom of Information Law. The opinions are indexed by
subject matter, and you can click on to “T” and scroll down to “Time limits.” The higher the
number of the opinion, the more recent it is.

Under the circumstances, due to the passage of time, it is recommended that you resubmit your
request to the Department’s records access officer, with copies of your original request and the
Department’s acknowledgment of its receipt and that you stress that you expect a response
granting the request in whole or in part within a reasonable time as required by law [see §89(3)].

I hope that I have been of assistance.

Robert J. Freeman

Executive Director

Committee on Open Government

NYS Department of State

One Commerce Plaza

99 Washington Ave., Suite 650

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html



From: Freeman, Robert (DOS)

Sent: Friday, March 21, 2008 8:09 AM

To:  Kicinski Christine J, New York City Department of Education
Subject: RE: Hypothetical situation

First, if your agency does not have the records, your response is not a denial of a request, but
‘merely an indication that you do not maintain the records. Second, I am unaware of the content
of a VENDEX application and, therefore, cannot comment on the Mayor’s policy. However,
once the application is in possession of another agency, that agency would have the responsibility
to deal with a request for that record in a manner consistent with FOIL.

Robert J. Freeman

Executive Director

Committee on Open Government

NYS Department of State

One Commerce Plaza

99 Washington Ave., Suite 650

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html



From: Freeman, Robert (DOS)
Sent: Friday, March 21, 2008 8:41 AM
To:  Ms. A. Jane Johnston

[ have received your inquiry concerning the time for responding to a request that is made via
email. There is no judicial decision on the matter, and it is suggested that reasonableness should
provide proper guidance. If a request is received, for example, at 4 p.m., in my view, the next
business day should be considered the first business day of receipt. On the other hand, if a
request is received at 10 a.m., that day should be considered the first business day. If five
business days have passed and an agency has failed to respond to a request in any way, the
request may be deemed denied, and the applicant has the right to appeal the denial in accordance
with §89(4)(a) of the Freedom of Information Law.

There is no particular way of making a request. The law merely states that an agency may
require that a request be made in writing and that the request must “reasonably describe” the
records sought. “Your Right to Know”, a general guide to the Freedom of Information Law that
is available on our website, includes a sample letter of request. There are also several chapters
on our educational video available on our website that may be useful to you.

[ hope that I have been of assistance.

Robert J. Freeman

Executive Director

Committee on Open Government

NYS Department of State

One Commerce Plaza

99 Washington Ave., Suite 650

Albany, NY 12231

(518) 474-2518

(518) 474-1927 - fax
www.dos.state.ny.us/coog/coogwww.html
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Dominick Tocei
Executive Director

Robert J, Freeman

Mr. Richard Danavin
90-A-8241

Oneida Correctional Facility
P.O. Box 4580

Rome, NY 13442

Dear Mr. Danavin:

I have received your letter in which you appealed a denial of your request for records made
by the parole officer at your facility.

In this regard, the Committee on Open Government is authorized to provide advice and
opinions concerning the Freedom of Information Law. The Committee is not empowered to
determine appeals or compel an agency to grant or deny access to records. The provision concerning
the right to appeal, §89(4)(a), states in relevant part that:

"...any persondenied access to a record may within thirty days appeal
in writing such denial to the head, chief executive or governing body
of the entity, or the person thereof designated by such head, chief
executive, or governing body, who shall within ten business days of
the receipt of such appeal fully explain in writing to the person
requesting the record the reasons for further denial, or provide access
to the record sought."

For your information, I believe that the person designated to determine appeals at the
Division of Parole is Terrence X. Tracy, Counsel to the Division.

I hope that the foregoing serves to clarify your understanding and that I have been of
assistance.

incerely,

Robert I. Freeman

Executive Director
RIF:;jm
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Robert J. Freeman

Mr. Shawn C. Bulow
07-B-4036

Wyoming Correctional Facility
P.O. Box 501

Attica, NY 14011-0501

Dear Mr. Bulow:

I have received your letter in which you appealed a denial of your request for records by the
Erie County Probation Department.

In this regard, the Committee on Open Government is authorized to provide advice and
opinions concerning the Freedom of Information Law. The Committee is not empowered to
determine appeals or compel an agency to grant or deny access to records. The provision concerning
'the right to appeal, §89(4)(a), states in relevant part that:

“...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive or governing body
of the entity, or the person thereof designated by such head, chief
executive, or governing body, who shall within ten business days of
the receipt of such appeal fully explain in writing to the person
requesting the record the reasons for further denial, or provide access
to the record sought."

I hope that the foregoing serves to clarify your understanding and that I have been of

assistance.
Sincerely,
ol B
Robert J. Freeman
Executive Director
RJF:jm

cc: Records Access Officer
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Robert J. Freeman

Mr. William Hollis
02-A-3070

Upstate Correctional Facility
P.O. Box 2001

Malone, NY 12953

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your

correspondence.
Dear Mr. Hollis:

I have received your letter and the materials attached to it. You have sought guidance
concerning “how [you] could get the directives, policies or procedures of the Inspector General

Narcotics Unit.”

In this regard, having reviewed your requests, you sought information by asking questions.
Here I point out that the Freedom of Information Law does not require that agency officials supply
responses to questions. Rather, that law deals with the obligation to disclose existing records in a
manner consistent with its provisions. In the future, instead of asking questions, it is suggested that
you request records, i.e., directives or procedures that indicate the manner in which the Inspector

General conducts investigations.

Second, each agency is required to designate one or more “records access officers.” The
records access officer has the duty of coordinating an agency’s response to requests, and it is
suggested that a request be made to the records access officer at the Department of Correctional

Services central office in Albany.

I hope that I have been of assistance.

Executive Director

RIF:jm
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Robert J. Freeman

Mr. Said Gssime
98-A-5384

Marcy Correctional Facility
Box 3600

Marcy, NY 13403

The staff of the Committee on Open Government is authorized to issue advisory opinions. The

ensuing staff advisory opinion is based solely upon the information presented in vyour
correspondence.

Dear Mr. Gssime:

I have received your letter, and as I understand the matter, you have attempted without
success to obtain records pursuant to the Freedom of Information Law from a mental health facility

and a private attorney.

In this regard, the Freedom of Information Law is applicable to agency records, and §86(3)
defines the term “agency” to mean:

"..any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."”

Based on the foregoing, an agency is generally an entity of state or local government. Neither private
medical or mental health facilities nor private attorneys or firms fall within the coverage of that

statute.

However, §33.16 of the Mental Hygiene Law pertains specifically to access to mental health
records by the subjects of the records. Under that statute, a patient may direct a request for
inspection or copies of his or her mental health records to the "facility", as that term is defined in the
Mental Hygiene Law, which maintains the records. Ifthe entity to which you referred maintains the
records as a facility, I believe that it would be required to disclose the records to you to the extent
required by §33.16 of the Mental Hygiene Law. Alternatively, it is possible that the records in
question were transferred when you were placed in a state correctional facility, and that the records
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may be maintained by a mental health "satellite unit" that operates within a state correctional facility.
Those units are"facilities" and are operated by the New York State Office of Mental Health. Further,
I have been advised that requests by inmates for records of such "satellite units" pertaining to
themselves may be directed to the Director of Sentenced Services, Bureau of Forensic Services,
Office of Mental Health, 44 Holland Avenue, Albany, NY 12229. Lastly, it is noted that under
§33.16, there are certain limitations on rights of access. '

I hope that I have been of assistance.

incerely,

" —

Robert J. Freeman
Executive Director

RJF;jm
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Mr. Curtis Richardson
07-A-2634

Five Points Correctional Facility
P.O.Box 119

Romulus, NY 14541

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisorv opinion is based solely upon the information presented in vyour

correspondence.

Dear Mr. Richardson:

I havereceived your letter concerning a request made under the Freedom of Information Law.
Based on my understanding of your remarks, I offer the following comments.

First, the two entities to which you referred are part of the same agency, the Department of
Correctional Services. That being so, I know of no provision that would prohibit one of those
entities from transferring your request to another.

Second, the time limit for responding to a request begins to run, in my opinion, when the
agency receives a request.

And third, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of

Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request. for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgment of the receipt of such request and a statement of the
approximate date, which shall be reasonable under the circumstances
of the request, when such request will be granted or denied, which
shall be reasonable in consideration of the circumstanced relating to
the request and shall not exceed twenty business days from the date
of such acknowledgment, except in unusual circumstances. In the



Mr. Curtis Richardson
March 21, 2008
Page - 2 -

event that such unusual circumstances prevent the grant or denial of
the request within twenty business days, the agency shall state in
writing both the reason for the inability to do so and a date certain
within a reasonable time, based on such unusual circumstances, when
the request shall be granted or denied.”

If neither a response to a request nor an acknowledgment of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgment, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

Section 8§9(4)(b) states that a failure to determine an appeal within ten business days of the
receipt of an appeal constitutes a denial of the appeal. In that circumstance, the appellant has
exhausted his or her administrative remedies and may initiate a challenge to a constructive denial
of access under Article 78 of the Civil Practice Rules.

The person designated to determine appeals for the Department is Mr. Anthony J. Annucci,
Counsel to the Department.

Enclosed for your review is a guide to the Freedom of Information Law.

I hope that I have been of assistance.

Sincerely,

Robert J. Freeman
Executive Director

RJF:jm
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Mr. Jose Figueroa

06-B-3034

Groveland Correctional Facility
7000 Sonyea Road

Sonyea, NY 14556

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your

correspondence.

Dear Mr. Figueroa:

I have received your letter in which you complained that you have encountered difficulty in
obtaining records from the Erie County Sheriff’s Department. The Department has responded to
your request and indicated that you would receive the information “when it becomes available.”

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgment of the receipt of such request and a statement of the
approximate date, which shall be reasonable under the circumstances
of the request, when such request will be granted or denied, which
shall be reasonable in consideration of the circumstanced relating to
the request and shall not exceed twenty business days from the date
of such acknowledgment, except in unusual circumstances. In the
event that such unusual circumstances prevent the grant or denial of
the request within twenty business days, the agency shall state in
writing both the reason for the inability to do so and a date certain
within areasonable time, based on such unusual circumstances, when
the request shall be granted or denied.”
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If neither a response to a request nor an acknowledgment of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgment, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

I hope that I have been of assistance.
Sincerely,

ROBERT J. FREEMAN
Executive Director

BY: Janet M. Mercer
Administrative Professional

JMM:RJF:jm

cc: Records Access Officer



STATE OF NEW YORK
DEPARTMENT OF STATE
COMMITTEE ON OPEN GOVERNMENT

Committee Members
One Commerce Plaza, 99 Washington Ave., Suite 650, Albany, New York 12231
, (518) 474-2518
Laura L. Anglin . Fax (518) 474-1927
Website Address:http://www.dos.state.ny.us/coog/coogwww.html

Tedra L. Cobb

Lorraine A. Cortés-Vézquez
John C. Egan

Stewart F. Hancock III

Michelle K. Rea
Dominick Tocci March 2 l : 2008
Executive Director

Robert J. Freeman

Mr. Homer Aki Mathis
04-A-3627

Sing Sing Correctional Facility
354 Hunter Street

Ossining, NY 10562

The staff of the Committee on Open Government is authorized to issue advisory opinions. The

ensuing staff advisory opinion is based solely upon the information presented in vour
correspondence. '

Dear Mr. Mathis:

I have received your letter in which you indicated that you made a request for records to the
New York City Police Department on September 18, 2007. The Department responded to your
request stating that you would receive the records by January 26, 2008. You still have not received

the records.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date, which shall be reasonable under the
circumstances of the request, when such request will be granted or

denied...”
It is noted that new language was added to that provision in 2005 stating that:

“If circumstances prevent disclosure to the person requesting the
record or records within twenty business days from the date of the
acknowledgement of the receipt of the request, the agency shall state,
in writing, both the reason for the inability to grant the request within
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twenty business days and a date certain within a reasonable period,
depending on the circumstances, when the request will be granted in
whole or in part.”

Based on the foregoing, an agency must grant access to records, deny access in writing, or
acknowledge the receipt of a request within five business days of receipt of a request. When an
acknowledgement is given, it must include an approximate date within twenty business days
indicating when it can be anticipated that a request will be granted or denied. However, if it is
known that circumstances prevent the agency from granting access within twenty business days, or
ifthe agency cannot grant access by the approximate date given and needs more than twenty business
days to grant access, it must provide a written explanation of its inability to do so and a specific date
by which it will grant access. That date must be reasonable in consideration of the circumstances

of the request.

If neither a response to a request nor an acknowledgement of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time beyond the
approximate date of less than twenty business days given in its acknowledgement, if it acknowledges
that a request has been received, but has failed to grant access by the specific date given beyond
twenty business days, or if the specific date given is unreasonable, a request may be considered to
have been constructively denied [see §89(4)(a)]. In such a circumstance, the denial may be appealed
in accordance with §89(4)(a), which states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within
ten business days of the receipt of an appeal constitutes a denial of the appeal. In that circumstance,
the appellant has exhausted his or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice Rules.

The person designated to determine appeals by the New York City Police Department is
Jonathan David.

I hope that I have been of assistance.

~Sincerely,

A
L

/ Janet M. Mercer
Administrative Professional

JMM:RJF:jm
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Robert J. Freeman

E-Mail
TO: Ms. Michele Roberts

FROM: Robert J. Freeman, Executive Director 6 _ﬁ

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in vour
correspondence.

Dear Ms. Roberts:

I have received your letter in which you asked whether, in order to inspect records, “you have
to see where it resides.” You also asked whether an agency can require an applicant “to look for
[records] in their files.”

In this regard, first, the regulations promulgated by the Committee on Open Government,
which have the force of law, state in relevant part that “Each agency shall designate the locations
where records shall be available for inspection and copying” [21 NYCRR §1401.3]. Therefore, a
person seeking to inspect records can be asked to do so at a designated location. :

Second, with respect to “looking” in an agency’s files, a key issue involves the requirement
imposed by §89(3) of the Freedom of Information Law that an applicant must “reasonably describe”
the records sought. Inits consideration of that requirement, the Court of Appeals, the state’s highest
court, has held that a request meets that standard when an agency can locate and identify the records
based on the terms of a request, and that to deny a request on the ground that it fails to reasonably
describe the records, an agency must establish that "the descriptions were insufficient for purposes
of locating and identifying the documents sought" [Konigsberg v. Coughlin, 68 NY 2d 245, 249
(1986)].

Although it was found in the decision cited above that the agency could not reject the request
due to its breadth, it was also stated that:

"respondents have failed to supply any proof whatsoever as to the
nature - or even the existence - of their indexing system: whether the
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Department's files were indexed in a manner that would enable the
identification and location of documents in their possession (cf.
National Cable Tel. Assn. v Federal Communications Commn., 479
F2d 183, 192 [Bazelon, J.] [plausible claim of nonidentifiability
under Federal Freedom of Information Act, 5 USC section 552 (a)
(3), may be presented where agency's indexing system was such that
'the requested documents could not be identified by retracing a path
already trodden. It would have required a wholly new enterprise,
potentially requiring a search of every file in the possession of the
agency'])" (id. at 250).

In my view, whether a request reasonably describes the records sought, as suggested by the Court
of Appeals, may be dependent upon the terms of a request, as well as the nature of an agency's filing
or record-keeping system. In Konigsberg, it appears that the agency was able to locate the records
on the basis of an inmate's name and identification number, and I believe that a request would
reasonably describe the records insofar as the records can be located with reasonable effort. When
records can be found by agency staff with reasonable effort, I believe that they are required to do so
and make them available to an applicant.

On the other hand, if particular records cannot be located except by means of a review of
what may be voluminous records individually, the request would in my opinion not reasonably
describe the records. If, for example, minutes of meetings are not indexed by subject matter but
rather are kept chronologically, a request for minutes of meetings during which a particular subject
or address was discussed, particularly if the request does not include reference to a time period,
might not reasonably describe the records. In that instance, it may be necessary to review the
minutes of every meeting held over the course of years in order to locate those of interest. In that
kind of situation, I believe that an agency could offer an applicant an opportunity to search for the
records of his/her interest, for its staff would not be required to engage in a prolonged or
unreasonable search.

I hope that I have been of assistance.

RJF:;jm
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From: Jobin-Davis, Camille (DOS)

Sent: Monday, March 24, 2008 4:04 PM

To: Shapiro, Daniel (DOS); Ball, Joseph (DOS)
Subject: Intra-agency

Dan and Joe:
The case I was thinking of, that I believe would apply, General Motors v. Town of Massena , is

described below in language lifted from Advisory Opinion 15744. The FOIL request was for the
documentation on which an appraiser relied to reach his professional recommendation.

The "comparable sheets" that you describe refer to particular
parcels as the focus and t