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From: Robert Freeman
To:

Date: 1/3/03 9:55AM
Subject: Dear Dukie:
Dear Dukie:

| have received your inquiry in which you sought guidance concerning which application you might use to
request records pertaining to yourself that are maintained by a board of education.

fn this regard, all government agency records in New York fall within the scope of the state's Freedom of
Information Law. While an agency may require that a request be made in writing, there is nothing in the
law that pertains to or requires that a particular form be used. | note, too, that section 89(3) of the
Freedom of Information Law requires that an applicant “reasonably describe" the records sought.
Therefore, a request should include sufficient detail to enable the staff of an agency to locate and identify
the records.

In short, any request made in writing that reasonably describes the records of your interest should suffice.
| hope that | have been of assistance.

Robert J. Freeman

Executive Director

NYS Committee on Open Government

41 State Street

Albany, NY 12231

(518) 474-2518 - Phone

(518) 474-1927 - Fax

Website - www.dos.state.ny.us/coog/coogwww.htm|
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Executive Director

Robert J. Freeman

Mr. Joey Berry

01-A-4384 HU C1-22
Fishkill Correctional Facility
P.O. Box 1245

Beacon, NY 12508

Dear Mr. Berry:

I have received your letter in which you requested various records from this office.

In this regard, the Committee on Open Government is authorized to provide advice
concerning public access to government records, primarily under the state’s Freedom of Information
Law. This office does not maintain records generally, and we do not possess the records of your

interest.

It is also noted that the records of your interest are beyond the coverage of the Freedom of
Information Law, for they are maintained by a court, and courts are specifically excluded from the
coverage of that statute. Further, although many court records are available pursuant to other
provisions of law (see e.g., Judiciary Law, §255), several of the records of your interest are exempt
from disclosure. For instance, §190.25(4) of the Criminal Procedure Law deals with grand jury
proceedings and provides in relevant part that:

"Grand jury proceedings are secret, and no grand juror, or other
person specified in subdivision three of this section or section 215.70
of the penal law, may, except in the lawful discharge of his duties or
upon written order of the court, disclose the nature or substance of
any grand jury testimony, evidence, or any decision, result or other
matter attending a grand jury proceeding."

As such, grand jury minutes would be outside the scope of rights conferred by the Freedom of
Information Law. Any disclosure of those records would be based upon a court order or perhaps a
vehicle authorizing or requiring disclosure that is separate and distinct from the Freedom of

Information Law.

Similarly, §390.50(1) of the Criminal Procedure Law states that:



Mr. Joey Berry
January 3, 2003
Page - 2 -

"Any pre-sentence report or memorandum submitted to the court
pursuant to this article and any medical, psychiatric or social agency
report or other information gathered for the court by a probation
department, or submitted directly to the court, in connection with the
question of sentence is confidential and may not be made available to
any person or public or private agency except where specifically
required or permitted by statute or upon specific authorization of the
court. For purposes of this section, any report, memorandum or other
information forwarded to a probation department within this state is
governed by the same rules of confidentiality. Any person, public or
private agency receiving such material must retain it under the same
conditions of confidentiality as apply to the probation department that
made it available.”

In addition, subdivision (2) of §390.50 states in part that: "The pre-sentence report shall be made
available by the court for examination and copying in connection with any appeal in the case...”

In view of the foregoing, I believe that a pre-sentence report may be made available only
upon the order of a court, and only under the circumstances described in §390.50 of the Criminal
Procedure Law. It is suggested that you review that statute.

I hope that I have been of assistance.

Sincerely,

Robert J. Freeman
Executive Director

RJF:jm
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TO: Fred Tsseks | NG_—_———
FROM: Robert J. Freeman, Executive Director W

3

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your
correspondence.

Dear Mr. Isseks:

I have received your letter and applaud the work of you and your students. In consideration
of your remarks, I offer the following comments.

First, when an agency indicates that it does not maintain or cannot locate a record, an
applicant for the record may seek a certification to that effect. Section 89(3) of the Freedom of
Information Law provides in part that, in such a situation, on request, an agency "shall certify that
it does not have possession of such record or that such record cannot be found after diligent search."
If you consider it worthwhile to do so, you could seek such a certification.

Second, as you are aware, the Freedom of Information Law provides direction concerning
the time and manner in which agencies must respond to requests. Specifically, §89(3) of the
Freedom of Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date when such request will be granted or denied...”

Based on the foregoing, an agency must grant access to records, deny access or acknowledge
the receipt of a request within five business days of receipt of arequest. When an acknowledgement
is given, it must include an approximate date indicating when it can be anticipated that a request will
be granted or denied.
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I note that there 1is no precise time period within which an agency must grant or deny access
to records. The time needed to do so may be dependent upon the volume of a request, the possibility
that other requests have been made, the necessity to conduct legal research, the search and retrieval
techniques used to locate the records and the like. In short, when an agency acknowledges the
receipt of a request because more than five business days may be needed to grant or deny a request,
so long as it provides an approximate date indicating when the request will be granted or denied, and
that date is reasonable in view of the attendant circumstances, I believe that the agency would be
acting in compliance with law.

Notwithstanding the foregoing, in my view, every law must be implemented in a manner that
gives reasonable effect to its intent, and I point out that in its statement of legislative intent, §84 of
the Freedom of Information Law states that "it is incumbent upon the state and its localities to extend
public accountability wherever and whenever feasible." Therefore, if records are clearly available
to the public under the Freedom of Information Law, or if they are readily retrievable, there may be
no basis for a lengthy delay in disclosure. As the Court of Appeals has asserted:

"...the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objectives cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase 'public
accountability wherever and whenever feasible' therefore merely
punctuates with explicitness what in any event is implicit"
[Westchester News v. Kimball, 50 NY 2d 575, 579 (1980)].

A recent judicial decision cited and confirmed the advice rendered by this office. In Linz v.
The Police Department of the City of New York (Supreme Court, New York County, NYLIJ,
December 17, 2001), it was held that:

“In the absence of a specific statutory period, this Court concludes
that respondents should be given a ‘reasonable’ period to comply
with a FOIL request. The determination of whether a period is
reasonable must be made on a case by case basis taking into account
the volume of documents requested, the time involved in locating the
material, and the complexity of the issues involved in determining
whether the materials fall within one of the exceptions to disclosure.
Such a standard is consistent with some of the language in the
opinions, submitted by petitioners in this case, of the Committee on
Open Government, the agency charged with issuing advisory
opinions on FOIL.”

Ifneither a response to a request nor an acknowledgement of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time after it
acknowledges that a request has been received, or if the acknowledgement of the receipt of a request
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fails to include an estimated date for granting or denying access, a request may, in my opinion, be
considered to have been constructively denied [see DeCorse v. City of Buffalo, 239 AD2d 949, 950
(1997)]. In such a circumstance, I believe that the denial may be appealed in accordance with
§89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

"...any person denied access to a record may within thirty days appeal
inwriting such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate
a challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

I hope that the foregoing will be useful to you and your students and that [ have been of
assistance.

RJF:;m
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Ms. Ronda C. Roarini

The staff of the Committee on Open Government is authorized to issue advisory opinions. The

ensuing staff advisory opinion is based solely upon the information presented in your
correspondence.

Dear Ms. Roaring:
I have received your correspondence and appreciate your kind words.

You wrote that you arc a certified teacher and that you have been employed as a substitute
teacher for several school districts in the vicinity of Ithaca. Since substitutes are typically approved
by boards of education, minutes of meetings include names of substitutes or others hired by a
district. According to your letter, the Lansing Central School District places minutes of meetings
of its Board of Education on the District’s website, “and that by searching {your] name, one can
determine that [you] worked for the Lansing school district and make the association that [you are]
working for districts in the area.” You have objected to the inclusion of your name in a website and
expressed the belief that its publication “is in violation of § 87.2 (b) and (f) and §89.2 (b) (1) of the
Freedom of Information Law.”

In this regard, I offer the following comments.

First, there is nothing in the Freedom of Information Law pertaining to the placement of
records on the internet or an agency’s website. In my experience, it is not unusual for a unit of local
government to place minutes of meetings of public bodies on their websites. I note, too, that a
recipient of minutes of a meeting could place the minutes or the contents of minutes on his or
initiative on the internet, with or without approval or consent of the government agency that prepared
those records. Further, when records are accessible under the Freedom of Information Law, it has
been held that they should be made equally available to any person, regardless of one's status,
interest or the intended use of the records [see Burke v. Yudelson, 368 NYS 2d 779, affd 51 AD 2d
673,378 NYS 2d 165 (1976)]. Moreover, the Court of Appeals, the State's highest court, has held
that:
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"FOIL does not require that the party requesting records make any
showing of need, good faith or legitimate purpose; while its purpose
may be to shed light on government decision-making, its ambit is not
confined to records actually used in the decision-making process.
(Matter of Westchester Rockland Newspapers v. Kimball, S0 NY 2d
575, 581.) Full disclosure by public agencies is, under FOIL, a public
right and in the public interest, irrespective of the status or need of the
person making the request" [Farbman v. New York City Health and
Hospitals Corporation, 62 NY 2d 75, 80 (1984)].

Second, when a board of education takes action during a meeting to employ a particular
person or persons, I believe that §106(1) of the Open Meetings Law requires that the action be
memorialized through the preparation of minutes.

Third, I disagree with your contention that disclosure of your name in minutes placed on
website is “in violation” of the provisions of the Freedom of Information Law to which you referred.
As you are likely aware, the Freedom of Information Law is based upon a presumption of access.
Stated differently, all records of an agency are available, except to the extent that records or portions
thereof fall within one or more grounds for denial appearing in §87(2)(a) through (1) of the Law. The
provisions to which you referred deal with the ability of a government agency to withhold records
insofar as disclosure would constitute “an unwarranted invasion of personal privacy” or “endanger
the life or safety of any person.”

From my perspective, there is nothing secret about the names of substitute teachers; their
identities are made known to students and, indirectly to parents and perhaps others. Further, payroll
records required to be maintained by all agencies must include reference to the name, public office
address, title and salary of every officer or employee of the agency [see Freedom of Information
Law, §87(3)(b)]. While substitute teachers may not be "employees", they are paid by the District,
and records of payments are public. For those reasons, I do not believe that disclosure of substitute
teachers' names would constitute an unwarranted invasion of personal privacy or that it could be
demonstrated that disclosure would endanger their lives or safety.

Lastly, it is emphasized that the Freedom of Information Law is permissive, and that the
Court of Appeals, the state’s highest court, has held that an agency may withhold records in
accordance with the grounds for denial, but that it is not required to do so [ Capital Newspapers v.
Burns, 67 NY2d 562, 567 (1986)]. The only instance in which records must be withheld would
involve the case in which a statute prohibits disclosure, and no such statute would be applicable in

this instance.

In short, I believe that the name of a substitute teacher appearing in minutes of a meeting
must be disclosed, and that there is no restriction regarding the publication of minutes on a school

district’s website.
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I hope that the foregoing serves to clarify your understanding of the Freedom of Information
Law and that I have been of assistance.

Sincerely,

LRt T fo—

Robert J. Freeman
Executive Director

RIF:tt

cc: Robert J. Service
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Mr. Wayne Jackson
The Capitol, Suite 7274
Albany, NY 12224-0274

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely _upon the information presented in your
correspondence.

Dear Mr. Jackson:

I'have received your letters concerning your efforts in gaining access to records of the Office
of Temporary and Disability Assistance (“the Office”™).

One relates to fees for copies of records sought under the Freedom of Information or Personal
Privacy Protection Laws that may be assessed by the Office. Although you referred to “an alleged
conversation between [me] and Russell Hanks, Deputy General Counsel” on the subject of fees, 1
had never spoken directly with Mr. Hanks prior to the receipt of your letter.

With respect to the substance of the matter, I note that neither of those statutes makes
reference to fee waivers, and that it has been hield that an agency may charge its established fee for
copies even though the applicant for records is indigent { Whitehead v. Morgenthau, 552 NYS2d 518
(1990)]. Irecognize that the Office, by means of practice and through its regulations, has determined
to waive copying fees when a request is made by person involved in a hearing and the records are
pertinent to the proceeding, or when a “data subject” seeking records pursuant to the Personal
Privacy Protection Law “is a person applying for orreceiving public assistance or care or food stamp
assistance.” However, I believe that the Office may charge fees in all other circumstances in which
copies of records are requested. Moreover, it has been held that an agency may require payment of
fees in advance of its preparation of photocopies when a request is made under the Freedom of
Information Law (Sambucci v. McGuire, Supreme Court, New York County, November 4, 1982).

Withregard to the other letter, you asked whether John Robitzek, Counsel to the Office, “can
legally order others or instruct others to obstruct the physical delivery of a FOIL Request by [you]
or others acting at your behest.,” While I am unaware of Mr. Robitzek’s authority, it is my view that
an agency has the inherent power to take action necessary to ensure the safety of its employees and
to prevent disruption in the workplace. In addition, it is my understanding that your exclusion from
the premises of the Office’hasnot dimidished your-abilityto request records. On the contrary, I was
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informed that an 800 telephone number may be used to request records under the Freedom of
Information Law or in relation to a hearing, and that verbal requests in those instances are accepted.

I hope that I have been of assistance.

Sipcerely,

Robert J. Freeman

Executive Director

RJF:jm

cc: John Robitzek
Russell Hanks
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From: Robert Freeman
To:

Date: 1/7/03 4:52PM
Subject: Re: (no subject)
Hi - -

Based on the assumption that the study was prepared by a consultant, the report would be treated as if it
were prepared by agency staff and would consist of "intra-agency material." If that is so, portions
containing statistical or factual information would be accessible, while opinions, recommendations and the
like could be withheld. The result would be the same whether the study is in possession of the sewer
district, the Town, either or both.

If my assumption is inaccurate, please let me know.

With respect to the other issue, | believe that the only instance in which a person must provide a name or
proof of identity would involve the situation in which the record pertains to that person and would not be
accessible to anyone else. In that instance, disclosure would result in an unwarranted invasion of privacy
if made available to others, but the subject of the record could not invade his or her own privacy and would
have a right of access.

| hope that this helps and that all is well.
Bob

Robert J. Freeman

Executive Director

NYS Committee on Open Government

41 State Street

Albany, NY 12231

(518) 474-2518 - Phone

(518) 474-1927 - Fax

Website - www.dos.state.ny.us/coog/coogwww.htm|
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Mr. Ricky Smith

01-B-1216

Wyoming Correctional Facility
P.O. Box 501, Dunbar Road
Attica, NY 14011-0501

Dear Mr. Smith:
[ have received your appeal following a denial of access to records by the Division of Parole.

In this regard, the Committee on Open Government is authorized to provide advice and -
opinions concerning the Freedom of Information Law. The Committee is not empowered to determine
appeals or otherwise compel an agency to grant or deny access to records.

The provision concerning the right to appeal a denial of access to records is §89(4)(a), which
states in relevant part that:

“....any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive or governing body of
the entity, or the person therefor designated by such head, chief
executive, or governing body, who shall within ten business days of the
receipt of such appeal fully explain in writing to the person requesting
the record the reasons for further denial, or provide access to the record
sought.”

As indicated in the response addressed to you on December 3, you had the right to appeal to
Counsel to the Division of Parole.

[ hope that the foregoing serves to clarify your understanding of the matter and that T have been
of assistance.

Sincerely,
Robert J. Freeman
Executive Director

RIJF:tt
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Mr. Samuel Lewis

02-A-0876 H3-41

Washington Correctional Facility
72 Lock 11 Lane

P.0. Box 180

Comstock, NY 12821

Dear Mr. Lewis:
I have received your letter in which you requested certain records from this office.

In this regard, the Committee on Open Government is authorized to provide advice and
opinions concerning public access to government records in New York, primarily under the state’s
Freedom of Information Law. The Committee does not have possession or control of records generally,
and we do not maintain the records of your interest.

As a general matter, a request for records should be directed to the “records access officer” at
the agency that you believe maintains the records of your interest. The records access officer has the
duty of coordinating an agency’s response to requests. If, for example, records of your interest are
maintained by the Department of Correctional Services at your facility, the Department’s regulations
indicate that a request should be made to the facility superintendent or his designee. If the records are
maintained by the Division of Parole at the facility, I believe that a parole officer assigned to the facility
will accept a request for records; if they are kept at the Division’s Albany office, the records access
officer is Ms. Ann Crowell.

Lastly, the “U.S. Freedom of Information Act” applies only to records maintained by federal
agencies; it does not govern rights of access to records kept by entities of state and local government
in New York.

I hope that I have been of assistance.

Executive Director

RIF:tt
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From: Robert Freeman
To: cmule@portjeff.org
Date: 1/8/03 2:49PM
Subject: Dear Ms. Mule:
Dear Ms. Mule:

I have received your inquiry concerning a "standard form" to be used when a person seeks records under
the Freedom of Information Law.

In this regard, | know of any such form available online. Moreover, | note that although section 89(3) of
the law authorizes an agency, such as a village, to require that a request for records be made in writing,
there is nothing in the law that pertains to any particular form that may or should be used. While many
agencies have prepared request forms and can ask that they be completed when it is convenient for an
applicant to do so, it is has been advised that a person cannot be required to complete an agency's
prescribed form as a condition precedent to the submission of a request. In short, any request made in
writing that reasonably describes the records sought should suffice. Again, however, if a person is
seeking records in person, | believe that you may ask that a form be used, so long as it is not
inconvienient for the applicant to do so.

For a more expansive explanation of the matter, you might go to the index to opinions rendered under the
Freedom of Information Law accessible via our website (the address is below), click on to "F", scroll down
to "Form prescribed by agency" and click on to #10004.

| hope that | have been of assistance.

Robert J. Freeman

Executive Director

NYS Committee on Open Government

41 State Street

Albany, NY 12231

(518) 474-2518 - Phone

(518) 474-1927 - Fax

Website - www.dos. state.ny.us/coog/coogwww.html
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Mr. John V. Oldfield

Board Member

Mental Patients Liberation Alliance
300 Berkeley Drive

Syracuse, NY 13210

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence,
unless otherwise indicated.

Dear Mr. Oldfield:

As you are aware, [ have received your letter and the materials attached to it. The matter
relates to a request for records from Onondaga County that was denied in part on the ground that
“they are non-final inter-agency documents revealing the nature of the governmental deliberative
process and subjective matter which does not contain statistical or factual tabulations or final
department policies or determinations.”

In this regard, having contacted Christina Pezzulo, Senior Deputy County Attorney, her
recollection was that the records in question consist largely of what she described as “predecisional
notes” prepared by staff. While I am unaware of specific contents of the records, the provision to
which Ms. Pezzulo alluded appears to govern with respect to rights of access. Specifically, §87(2)(g)
states that an agency, such as the County, may withhold records that:

"are inter-agency or intra-agency materials which are not:
i. statistical or factual tabulations or data;
ii. instructions to staff that affect the public;

iii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."
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It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or
determinations or external audits must be made available, unless a different ground for denial could
appropriately be asserted. Concurrently, those portions of inter-agency or intra-agency materials that
are reflective of opinion, advice, recommendation and the like could in my view be withheld.

I hope that I have been of assistance.

Sincerely,

ﬁ() ( &
Rabe X T f_
Robert J. Freeman

Executive Director

RJF:tt

cc: Christina Pezzulo
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Mr. Michael G. Kessler
Kessler International

237 Park Avenue, 21* Floor
New York, NY 10017-3140

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Kessler:

[ have received your letter of November 22 and the materials attached to it. You have sought -
an opinion concerning a request made under the Freedom of Information Law to the State Insurance
Fund. Although voluminous materials were disclosed, certain items were redacted, such as the names
of officers and employees of a vendor, “pedigree information”, as well as “the names of independent
contractors used to perform service under the contract...”

In this regard, I offer the following comments.

As you are aware, the Freedom of Information Law is based upon a presumption of access.
Stated differently, all records of an agency are available, except to the extent that records or portions
thereof fall within one or more grounds for denial appearing in §87(2)(a) through (i) of the Law.

From my perspective, the identities of employees of private companies generally may be
withheld from records that come into the possession of a government agency. By means of analogy,
an Appellate Division decision affirmed the findings of the Supreme Court in a case involving a
situation in which a union sought home addresses of an agency’s contractors’ employees for the
purpose of “monitoring and prosecution of prevailing wage law violations.” The court found that the
employees’ identities could be withheld, stating that the applicant’s “entitlement to access does not
necessarily entitle it to the reports in their entirety. Indeed portions of the report made available to
petitioner should be expunged to protect (the) privacy of the employees” [Joint Industry Board of the
Electrical Industry v. Nolan, Supreme Court, New York County, May 1, 1989; affirmed 159 AD 2d
241 (1990)].

In the case of a state agency subject to both the Freedom of Information Law and the Personal
Privacy Protection Law, a key element of that statute deals with the disclosure of records or personal
information by state agencies concerning data subjects. A "data subject" is "any natural person about
whom personal information has been collected by an agency" [Personal Privacy Protection Law,
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§92(3)]. "Personal information" is defined to mean "any information concerning a data subject which,
because of name, number, symbol, mark or other identifier, can be used to identify that data subject"
[§92(7)]. For purposes of Personal Privacy Protection Law, the term "record" is defined to mean "any
item, collection or grouping of personal information about a data subject which is maintained and is
retrievable by use of the name or other identifier of the data subject" [§92(9)].

With respect to disclosure, §96(1) of the Personal Privacy Protection Law states that "No
agency may disclose any record or personal information", except in conjunction with a series of
exceptions that follow. One of those exceptions involves when arecord is "subject to article six of this
chapter [the Freedom of Information Law], unless disclosure of such information would constitute an
unwarranted invasion of personal privacy as defined in paragraph (a) of subdivision two of section
eighty-nine of this chapter.” It is noted, too, that §89(2-a) of the Freedom of Information Law states
that "Nothing in this article shall permit disclosure which constitutes an unwarranted invasion of
personal privacy as defined in subdivision two of this section if such disclosure is prohibited under
section ninety-six of this chapter". Therefore, if a state agency cannot disclose records or portions of
records pursuant to §96 of the Personal Privacy Protection Law, it is precluded from disclosing under
the Freedom of Information Law.

In my view, a different conclusion should apply with respect to the portion of your request
involving the identities of independent contractors. If a contractor is a business entity, such as a
corporation, the provisions pertaining to the protection of privacy would not, in my opinion, apply.
Again, those provisions relate to information concerning natural persons. If a contractor is a person
who serves as principal of a business entity, as you are aware, it has been held by the state’s highest
court that the provisions dealing with the protection of personal privacy involve "certain personal
information about private citizens" [see Federation of New York State Rifle and Pistol Clubs, Inc., 73
NY 2d 92 (1989)]. In another decision rendered by the Court of Appeals and a discussion of “the
essence of the exemption” concerning privacy, the Court referred to information “that would ordinarily
and reasonably regarded as intimate, private information” [ Hanig v. State Dept. of Motor Vehicles,
79 NY 2d 106, 112 (1992)]. Inview of the direction given by the state’s highest court, again, I believe
that the authority to withhold the information based upon considerations of privacy is restricted to
those situations in which records contain personal information about natural persons, as opposed to
information identifiable to those acting in a business capacity.

I hope that I have been of assistance.

1 . /{J
VRob?ért T, ¥reenfdn
Executive Director

RJF:tt

cc:J éffrey R. Ritter
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing _staff advisory opinion is based solely upon the information presented in your
correspondence.

Dear Mr. Nowak:

I'have received your letter in which you questioned the propriety of a denial of access by the
Village of Greenwood to a “sewer study update paid for with a member’s item grant.” The Village
contends that “the study is a draft and is considered inter/intra governmental communication.”

In this regard, first, the Freedom of Information Law makes no specific reference to drafts,
and in my view, documentation in the nature of a draft is subject to rights of access. That statute is
applicable to agency records, and §86(4) defines the term “record” to include:

"...any information kept, held, filed, produced, reproduced by, with
or for an agency or the state legislature, in any physical form
whatsoever including, but not limited to, reports, statements,
examinations, memoranda, opinions, folders, files, books, manuals,
pamphlets, forms, papers, designs, drawings, maps, photos, letters,
microfilms, computer tapes or discs, rules, regulations or codes."”

Based on the foregoing, a draft prepared by or for the Village would constitute a “record” as soon
as it exists.

Second, as a general matter, the Freedom of Information Law is based upon a presumption
of access. Stated differently, all records of an agency are available, except to the extent that records
or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (i) of
the Law.
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Third, although §87(2)(g), the provision pertaining to inter-agency and intra-agency
materials, potentially serves as a basis [or a denial of access, due to its structure, it often requires
substantial disclosure. Specifically, that provision states that an agency may withhold records that:

"are inter-agency or intra-agency materials which are not:
i. statistical or factual tabulations or data;

11. instructions to staff that affect the public;

iii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or
determinations or external audits must be made available, unless a different ground for denial could
appropriately be asserted. Concurrently, those portions of inter-agency or intra-agency materials that
are reflective of opinion, advice, recommendation and the like could in my view be withheld.

In a discussion of the issue of records prepared by consultants for agencies, the Court of
Appeals, the State’s highest court, stated that:

"Opinions and recommendations prepared by agency personnel may
be exempt from disclosure under FOIL as 'predecisional materials,
prepared to assist an agency decision maker***in arriving at his
decision' (McAulay v. Board of Educ., 61 AD 2d 1048, aff'd 48 NY
2d 659). Such material is exempt 'to protect the deliberative process
of government by ensuring that persons in an advisory role would be
able to express their opinions freely to agency decision makers
(Matter of Sea Crest Const. Corp. v. Stubing, 82 AD 2d 546, 549).

"In connection with their deliberative process, agencies may at times
require opinions and recommendations from outside consultants. It
would make little sense to protect the deliberative process when such
reports are prepared by agency employees yet deny this protection
when reports are prepared for the same purpose by outside
consultants retained by agencies. Accordingly, we hold that records
may be considered 'intra-agency material' even though prepared by an
outside consultant at the behest of an agency as part of the agency's
deliberative process (see, Matter of Sea Crest Constr. Corp. v.
Stubing, 82 AD 2d 546, 549, supra; Matter of 124 Ferry St. Realty
Corp. v. Hennessy, 82 AD2d 981, 983)" [ Xerox Corporation v. Town
of Webster, 65 NY 2d 131, 132-133 (1985)].
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that:

Therefore, a record prepared by a consultant for an agency would be accessible or deniable, in whole

Based upon the foregoing, records prepared by a consultant for an agency may be withheld
or must be disclosed based upon the same standards as in cases in which records arc prepared by the
staff of an agency. It is emphasized that the Court in Xerox specified that the contents of intra-
agency materials determine the extent to which they may be available or withheld, for it was held

"While the reports in principle may be exempt from disclosure, on
this record - which contains only the barest description of them - we
cannot determine whether the documents in fact fall wholly within
the scope of FOIL's exemption for 'intra-agency materials,' as claimed
by respondents. To the extent the reports contain 'statistical or factual
tabulations or data' (Public Officers Law section 87[2][g][i], or other
material subject to production, they should be redacted and made
available to the appellant” (id. at 133).

or in part, depending on its contents.

I note that in another case that reached the Court of Appeals, one of the contentions was that
certain reports could be withheld because they were not final and because they related to incidents
for which no final determination had been made. The Court rejected that finding and stated that:

"...we note that one court has suggested that complaint follow-up
reports are exempt from disclosure because they constitute nonfinal
Intra-agency material, irrespective of whether the information
contained in the reports 1s 'factual data' (see, Matter of Scott v. Chief
Medical Examiner, 179 AD2d 443, 444, supra [citing Public Officers
Law §87[2][g][111]). However, under a plain reading of §87(2)(g),
the exemption for intra-agency material does not apply as long as the
material falls within any one of the provision's four enumerated
exceptions. Thus, intra-agency documents that contain 'statistical or
factual tabulations or data' are subject to FOIL disclosure, whether or
not embodied in a final agency policy or determination (see, Matter
of Farbman & Sons v. New York City Health & Hosp. Corp., 62
NY2d 75, 83, supra; Matter of MacRae v. Dolce, 130 AD2d 577)..."
[Gould et al. v. New York City Police Department, 87 NY2d 267,
276 (1996)].

In short, whether the study was prepared by Village employees or by a consultant, I believe
that it could be characterized as intra-agency material. However, that it is a draft is not determinative
of rights of access. Again, insofar as the record in question consists of statistical or factual

information, I believe that it must be disclosed.

RJF:ym

I hope that I have been of assistance.

cc: Board of Trustees
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From: Robert Freeman

To: mercadentem@colonie.org
Date: 1/10/03 12:57PM

Subject: Dear Ms. Pellegrini:

Dear Ms. Pellegrini:

| have received your inquiry concerning a request for records that have been sealed pursuant to section
160.50 of the CPL, and | agree that it involves what might justifiably be characterized as a "catch-22."

As you are likely aware, the basis in the FOIL for withholding records sealed under section 160.50 is
section 87(2)(a), which pertains to records that "are specifically exempted from disclosure by state or
federal statute." It has been suggested that, in the situation that you described, a request should be
denied on the ground that the records "are exempted from disclosure by statute"”, without citing the statute
or adding anything more. If you indicate that the records do not exist, that would be inaccurate,; if you
make specific reference to section 160.50, you would be telling the applicant that the subject of the
records was charged with a crime but not convicted, thereby defeating the purpose of that section.

Whether a court would fully agree with a response of that nature remains unresoived . However, at this
time, the suggestion offered above seems to represent a fairly reasonable solution to the problem.

Please feel free to contact me fo consider the issue further. | hope that | have been of assistance.

Robert J. Freeman

Executive Director

NYS Committee on Open Government

41 State Street

Albany, NY 12231

(5618) 474-2518 - Phone

(518) 474-1927 - Fax

Website - www.dos.state.ny.us/coog/coogwww.htm!
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From: Robert Freeman
To: moshenko@eng.buffalo.edu
Date: 1/13/03 10:23AM
Subject: Dear Ms. Moshenko:

Dear Ms. Moshenko:

I have received your fax concerning fees established by the Williamsville Central School District. Itis
noted that this office never received an email from you in December as you indicated.

With respect to the substance of the matter, section 87(1)(b)(iii} of the Freedom of Information Law
pertains to fees and states that an agency may charge up to 25 cents per photocopy up to nine by
fourteen inches, or the actual cost of reproducing any other record (i.e., as in the case of a computer tape
or disk, etc.).

From my perspective, the fee assessed in relation to your request is valid, for it involves a total based on
twenty-five cents per photocopy. The fee for "compilation" appears to related to situations in which a
request is made for information that does not exist in the form of a record or records. If that is the case,
an agency, such as the District, would be performing a service that exceeds its responsibilities, and the
limitations imposed by the Freedom of Information Law would not apply.

| hope that the foregoing serves to clarify your understanding of the Freedom of Information Law and that |
have been of assistance. If you would like to discuss the matter, please feel free to contact me.

Robert J. Freeman

Executive Director

NYS Committee on Open Government

41 State Street

Albany, NY 12231

(518) 474-2518 - Phone

(518) 474-1927 - Fax

Website - www.dos.state.ny.us/coog/coogwww. htm!
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Tucker:

I have received your letter in which you requested assistance in obtaining records from the
New York State Department of Correctional Services. You indicated that you requested records
several months ago, but you have not received a response. ’

First, in this regard, I point out that the Committee on Open Government is authorized to
provide advice concerning the Freedom of Information Law. The Committee is not empowered to
enforce that statute or to compel an agency to grant or deny access to records. However, based on
a review of the correspondence, I offer the following comments.

The Freedom of Information Law provides direction concerning the time and manner in
which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

“Fach entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date when such request will be granted or denied...”

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively denied [see DeCorse v. City of Buffalo, 239 AD2d 949, 950 (1997)]. In such a
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circumstance, I believe that the denial may be appealed in accordance with §89(4)(a) of the Freedom
of Information Law. That provision states in relevant part that:

«...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Law and Rules
[Floyd v. McGuire, 87 AD2d 388, appeal dismissed 57 NY2d 774 (1982)].

I hope that I have been of assistance.

Sincerely,

m-( - —
David Treacy
Assistant Director

DT:tt

cc: Daniel Martuscello, Records Access Officer
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Mr. Don Slovak

The staff of the Committee on Open Government is authorized to issue advisory opinions. The

ensuing staff advisory opinion is based solely upon the facts presented in vour correspondence.

Dear Mr. Slovak:

I have received your note in which you requested an advisory opinion. You have sought
clarification under the Freedom of Information Law with respect to time limits for agencies to
respond to requests for records, the degree of specificity required in a request for records, and the
availability of “notices of claim.” Under the Open Meetings Law, you sought clarification
concerning “notice” requirements and the ability of a board member to disclose information acquired
during an executive session.

In this regard, I offer the following comments.

First the Freedom of Information Law provides direction concerning the time and manner
in which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgment of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgment of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. In such a circumstance, I believe that the denial may be appealed in
accordance with §89(4)(a) of the Freedom of Information Law. That provision states inrelevant part
that:



Mr. Don Slovak
January 13, 2003
Page -2 -

" ..any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)]. :

Second, by way of historical background, when the Freedom of Information Law was initially
enacted in 1974, it required that an applicant request "identifiable" records. Therefore, if an
applicant could not name the record sought or "identify" it with particularity, that person could not
meet the standard of requesting identifiable records. In an effort to enhance its purposes, when the
Freedom of Information Law was revised, the standard for requesting records was altered. Since
1978, §89(3) has stated that an applicant must merely "reasonably describe" the records sought. I
point out that it has been held by the Court of Appeals that to deny a request on the ground that it
fails to reasonably describe the records, an agency must establish that "the descriptions were
insufficient for purposes of locating and identifying the documents sought" [ Konigsberg v. Coughlin,
68 NY 2d 245, 249 (1986)].

The Court in Konigsberg found that the agency could not reject the request due to its breadth
and also stated that:

"respondents have failed to supply any proof whatsoever as to the
nature - or even the existence - of their indexing system: whether the
Department's files were indexed in a manner that would enable the
identification and location of documents in their possession (cf.
National Cable Tel. Assn. v Federal Communications Commn., 479
F2d 183, 192 [Bazelon, J.] [plausible claim of nonidentifiability
under Federal Freedom of Information Act, 5 USC section 552 (a)
(3), may be presented where agency's indexing system was such that
'the requested documents could not be identified by retracing a path
already trodden. It would have required a wholly new enterprise,
potentially requiring a search of every file in the possession of the
agency'])" (id. at 250).

In my view, whether a request reasonably describes the records sought, as suggested by the Court
of Appeals, may be dependent upon the terms of a request, as well as the nature of an agency's filing
or record-keeping system. In Konigsberg, it appears that the agency was able to locate the records
on the basis of an inmate's name and identification number.
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While I am unfamiliar with the record keeping systems of the Town, to the extent that the
records sought can be located with reasonable effort, [ believe that the request would have met the
requirement of reasonably describing the records.

However, as indicated in Konigsberg, if it can be established that an agency maintains its
records in a manner that renders its staff unable to locate and identify the records with reasonable
effort, the request would have failed to meet the standard of reasonably describing the records.

Third, with respect to the availability of “notices of claim” the Freedom of Information Law
1s based upon a presumption of access. Stated differently, all records of an agency are available,
except to the extent that records or portions thereof fall within one or more grounds for denial
appearing in §87(2)(a) through (i) of the Law.

It is possible that some records pertaining to litigation fall within the scope of the attorney-
client privilege. Here I point out that the first basis for denial in the Freedom of Information Law,
§87(2)(a), pertains to records that are "specifically exempted from disclosure by state or federal
statute." The courts have found that legal advice given by a municipal attorney to his or her clients,
municipal officials, is privileged when it is prepared in conjunction with an attorney-client
relationship [see e.g., People ex rel. Updyke v. Gilon, and Pennock v. Lane, supra Bernkrant v. City
Rent and Rehabilitation Administration, 242 NYS 2d 752 (1963), aff'd 17 App. Div. 2d 392]. As
such, I believe that a municipal attorney may engage in a privileged relationship with his or her client
and that records prepared in conjunction with an attorney-client relationship are considered
privileged under §4503 of the Civil Practice Law and Rules. Further, since the enactment of the
Freedom of Information Law, it has also found that records may be withheld when the privilege can
appropriately be asserted when the attorney-client privilege is read in conjunction with §87(2)(a) of
the Law [see e.g., Mid-Boro Medical Group v. New York City Department of Finance, Sup. Ct.,
Bronx Cty., NYLJ, December 7, 1979; Steele v. NYS Department of Health, 464 NY 2d 925
(1983)]. Similarly, material prepared for litigation may be confidential under §3101 of the Civil
Practice Law and Rules.

Nevertheless, legal papers filed against the Town would not have been prepared by the Town,
its officials or its agents. As such, in my opinion, those papers would not be subject to the attorney-
client privilege.

Fourth, regarding notices of meetings and special meetings, there is nothing in the Open
 Meetings Law that directly addresses the matter of notice of special meetings. Nevertheless, that
statute requires that notice be posted and given to the news media prior to every meeting of a public
body, such as a village board of trustees. Specifically, §104 of that statute provides that:

"1. Public notice of the time and place of a meeting scheduled at least
one week prior thereto shall be given to the news media and shall be
conspicuously posted in one or more designated public locations at
least seventy-two hours before each meeting.
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2. Public notice of the time and place of every other meeting shall be
given, to the extent practicable, to the news media and shall be
conspicuously posted in one or more designated public locations at a
reasonable time prior thereto. ‘

3. The public notice provided for by this section shall not be
construed to require publication as a legal notice."”

Stated differently, if a meeting is scheduled at least a week in advance, notice of the time and place
must be given to the news media and to the public by means of posting in one or more designated
public locations, not less than seventy-two hours prior to the meeting. If a meeting is scheduled less
than a week an advance, again, notice of the time and place must be given to the news media and
posted in the same manner as described above, "to the extent practicable", at a reasonable time prior
to the meeting. Although the Open Meetings Law does not make reference to "special" or
"emergency" meetings, if, for example, there is a need to convene quickly, the notice requirements
can generally be met by telephoning the local news media and by posting notice in one or more
designated locations. -

I note that the judicial interpretation of the Open Meetings Law suggests that the propriety
of scheduling a meeting less than a week in advance is dependent upon the actual need to do so. As
stated in Previdi v. Hirsch:

"Whether abbreviated notice is 'practicable’ or 'reasonable' in a given
case depends on the necessity for same. Here, respondents virtually
concede a lack of urgency: They deny petitioner's characterization of
the session as an 'emergency' and maintain nothing of substance was
transacted at the meeting except to discuss the status of litigation and
to authorize, pro forma, their insurance carrier's involvement in
negotiations. It is manifest then that the executive session could
easily have been scheduled for another date with only minimum
delay. In that event respondents could even have provided the more
extensive notice required by POL §104(1). Only respondent's choice
in scheduling prevented this result.

"Moreover, given the short notice provided by respondents, it should
have been apparent that the posting of a single notice in the School
District offices would hardly serve to apprise the public that an
executive session was being called...

"In White v. Battaglia, 79 A.D. 2d 880, 881, 434 N.Y.S.ed 637, 1v. to
app. den. 53 N.Y.2d 603, 439 N.Y.S.2d 1027, 421_ N.E.2d 854, the
Court condemned an almost identical method of notice as one at bar:

"Fay Powell, then president of the board, began contacting board
members at 4:00 p.m. on June 27 to ask them to attend a meeting at
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7:30 that evening at the central office, which was not the usual
meeting date or place. The only notice given to the public was one
typewritten announcement posted on the central office bulletin
board...Special Term could find on this record that appellants violated
the...Public Officers Law...in that notice was not given 'to the extent
practicable, to the news media' nor was it 'conspicuously posted in
one or more designated public locations' at a reasonable time 'prior
thereto' (emphasis added)" [524 NYS 2d 643, 645 (1988)].

Based upon the foregoing, absent an emergency or urgency, the Court in Previdi suggested that it
would be unreasonable to conduct meetings on short notice, unless there is some necessity to do so.

Lastly, you questioned the ability of a board member to disclose information obtained at an
executive session of the board. In this regard, the Open Meetings Law requires that meetings of
public bodies, be conducted open to the public, except when an executive session may properly be
held under §105(1) or when a matter is exempt from its coverage under §108(3).

While the Open Meetings Law authorizes public bodies to conduct executive sessions in
circumstances described in paragraphs (a) through (h) of §105(1), there is no requirement that an
executive session be held even though a public body has the right to do so. The introductory
language of §105(1), which prescribes a procedure that must be accomplished before an executive
session may be held, clearly indicates that a public body "may" conduct an executive session only
after having completed that procedure. If, for example, a motion is made to conduct an executive
session for a valid reason, and the motion is not carried, the public body could either discuss the
issue in public or table the matter for discussion in the future.

Since a public body may choose to conduct an executive session or discuss an issue in public,
information expressed during an executive session is not “confidential.”” In my opinion, to be
confidential, again, a statute must prohibit disclosure and leave no discretion to an agency or official
regarding the ability to disclose.

By means of example, if a discussion by a board of education concerns a record pertaining
to a particular student (i.e., in the case of consideration of disciplinary action, an educational
program, an award, etc.), the discussion would have to occur in private and the record would have
to be withheld insofar as public discussion or disclosure would identify the student. As you may be
aware, the Family Educational Rights and Privacy Act (20 USC §1232g) generally prohibits an
educational agency from disclosing education records or information derived from those records that
are identifiable to a student, unless the parents of the student consent to disclosure. In the context
of the Open Meetings Law, a discussion concerning a student would constitute a matter made
confidential by federal law and would be exempted from the coverage of that statute [see Open
Meetings Law, §108(3)]. In that context, I believe that a board of education, its members and school
district employees would be prohibited from disclosing because a statute requires confidentiality.

In a case in which the issue was whether discussions occurring during an executive session
held by a school board could be considered "privileged", it was held that "there is no statutory
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provision that describes the matter dealt with at such a session as confidential or which in any way
restricts the participants from disclosing what took place" (Runyon v. Board of Education, West
Hempstead Union Free School District No. 27, Supreme Court, Nassau County, January 29, 1987).

In the context of most of the duties of most municipal boards, councils or similar bodies,
there is no statute that forbids disclosure or requires confidentiality. The only instances in which
records may be characterized as “confidential” would, based on judicial interpretations, involve those
situations in which a statute prohibits disclosure and leaves no discretion to a person or body.

I hope that I have been of assistance.

Sincerely,

David Treacy
Assistant Director

DT:tt

cc: Town Board
Kimberly Pinkowski
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in vour correspondence.

Dear Ms. Ahearn:

I appreciate having received a copy of Commissioner Mills’ determination following an
appeal of a denial of access to a certain list sought by a reporter for the New York Daily News.

The request was denied on the basis of §89(2)(b)(iii) of the Freedom of Information Law,
which, as you are aware, provides that an “unwarranted invasion of personal privacy” includes the
“sale or release or lists of names and addresses if such lists would be used for commercial or fund-
raising purposes.” While the statute does not define what might be characterized as a “commercial
purpose”, the Commissioner concluded that, since “the information...sought was intended to be used
to build a database to further the general interests of this for-profit company”’, the request involved
a commercial purpose that falls within the exception cited above.

From my perspective, assuming that the request involves an effort to enhance the news
gathering capacity of a newspaper and to provide information in the nature of news to its readers,
the request does not involve a commercial purpose. In this regard, I offer the following comments.

First, although members of the news media have no special rights under the Freedom of
Information Law, it is clear that the State Legislature intended that the news media serve as an
extension of the public, as the public’s eyes and ears, when it enacted the law. The legislative

-declaration, §84 of the law, states in relevant part that “...government is the public’s business and
that the public, individually and collectively and represented by a free press should have access to
the records of government...” The reference to the press as the representative of the public in my
view-suggests that a request by a newspaper should be equated with a request by a member of the
public in a manner fully consistent with the overall intent of the Freedom of Information Law.
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The legislative history of the federal Freedom of Information Act (5 USC §552) and judicial
interpretations of the Act also indicate that a request by a member of the news media for news
gathering purposes does not constitute a commercial purpose, even though his or her employer is a
profit-making entity. ‘

As you are aware, the New York Freedom of Information Law is silent with respect to fee
waivers for copies of records, and it does not distinguish among applicants for records regarding fees
to be assessed. In contrast, the federal Act authorizes the assessment of fees for copying, as well
as the cost of searching for and reviewing records, when a request is made “for commercial use” [5
USC §552(a)(4)(A)(i1)(I)]. However, a federal agency must waive or reduce fees when so doing
would be “in the public interest because furnishing the information can be considered as primarily
benefitting the general public” [5 USC §552(a)(4)(A)]. As such, fees charged under the federal Act
are dependent in great measure on whether a request involves a commercial or non-commercial

purpose.

A sponsor of legislation designed to clarify the federal Act, Senator Leahy of Vermont,
indicated that a primary purpose of the Act is to encourage the dissemination of information in
government files and stated that:

“It is critical that the phrase ‘representative of the news media’ be
broadly interpreted if the act is to work as expected....In fact, any
person or organization which regularly published or disseminates
information to the public...should qualify for waivers as a
‘representative of the news media.”” (132 Cong.Rec.S14298).

The House sponsors, Representatives English and Kindness, expressed the same intent, offering that:

“A request by a reporter or other person affiliated with a newspaper,
magazine, television or radio station, or other entity that is in the
business of publishing or otherwise disseminating information to the
public qualifies under this provision” (132 Cong. Rec. H9463).

In short, the intent of both the State Legislature and Congress in considering requests for
records by the news media appears to be based on the recognition that the exercise of first
amendment principles cannot be characterized as acommercial use. Further, federal court decisions
have reached the same conclusion. In a decision involving access to mug shots, “although
recognizing that the newspaper would reap some commercial benefit from its access to the mug
shots”, it was held that “‘news interests should not be considered commercial interests” [Detroit Free
Press v. Department of Justice, 73 F.3d 93, 98 (6" Cir. 1996); see also Fenster v. Brown, 617 F.2d
740,742 (D.C. Cir 1979); National Security Archive v. Department of Defense, 880 F.2d 1381, 1386
(D.C. Cir 1989)].

If the request does not involve a commercial purpose, but rather a news gathering function,
I do not believe that the basis for denial offered in the determination of the appeal would have been
appropriately asserted.
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Second, even if the request could be characterized as involving a commercial purpose, I note
that there are several judicial decisions, both New York and federal, that pertain to records about
individuals in their business or professional capacities which indicate that the records are not of a
“personal nature.” For instance, one involved a request for the names and addresses of mink and
ranch fox farmers from a state agency (ASPCA v. NYS Department of Agriculture and Markets,
Supreme Court, Albany County, May 10, 1989). In granting access, the court relied in part and
quoted from an opinion rendered by this office in which it was advised that "the provisions
concerning privacy in the Freedom of Information Law are intended to be asserted only with respect
to 'personal’ information relating to natural persons". The court held that:

"..the names and business addresses of individuals or entities
engaged in animal farming for profit do not constitute information of
a private nature, and this conclusion is not changed by the fact that a
person's business address may also be the address of his or her
residence. In interpreting the Federal Freedom of Information Law
Act (5§ USC 552), the Federal Courts have already drawn a distinction
between information of a 'private' nature which may not be disclosed,
and information of a 'business' nature which may be disclosed (see
e.g., Cohen v. Environmental Protection Agency, 575 F Supp. 425
(D.C.D.C. 1983)."

In another decision, Newsday, Inc. v. New York State Department of Health (Supreme Court,
Albany County, October 15, 1991)], data acquired by the State Department of Health concerning the
performance of open heart surgery by hospitals and individual surgeons was requested. Although
the Department provided statistics relating to surgeons, it withheld their identities. In response to
arequest for an advisory opinion, it was advised by this office, based upon the New York Freedom
of Information Law and judicial interpretations of the federal Freedom of Information Act, that the
names should be disclosed. The court agreed and cited the opinion rendered by this office.

Like the Freedom of Information Law, the federal Act includes an exception to rights of
access designed to protect personal privacy. Specifically, 5 U.S.C. 552(b)(6) states that rights
conferred by the Act do not apply to "personnel and medical files and similar files the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy." In construing that
provision, federal courts have held that the exception:

"was intended by Congress to protect individuals from public
disclosure of 'intimate details of their lives, whether the disclosure be
of personnel files, medical files or other similar files'. Board of Trade
of City of Chicago v. Commodity Futures Trading Com'n supra, 627
F.2d at 399, quoting Rural Housing Alliance v. U.S. Dep't of
Agriculture, 498 F.2d 73, 77 (D.C. Cir. 1974); see Robles v. EQA,
484 F.2d 843, 845 (4th Cir. 1973). Although the opinion in Rural
Housing stated that the exemption 'is phrased broadly to protect
individuals from a wide range of embarrassing disclosures', 498 F.2d
at 77, the context makes clear the court's recognition that the
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disclosures with which the statute is concerned are those involving
matters of an intimate personal nature. Because of its intimate
personal nature, information regarding 'marital status, legitimacy of
children, identity of fathers of children, medical condition, welfare
payment, alcoholic consumption, family fights, reputation, and so on'
falls within the ambit of Exemption 4. Id. By contrast, as Judge
Robinson stated in the Chicago Board of Trade case, 627 F.2d at 399,
the decisions of this court have established that information
connected with professional relationships does not qualify for the
exemption" [Sims v. Central Intelligence Agency, 642 F.2d 562,573-
573 (1980)].

In Cohen, the decision cited in ASPCA v. Department of Agriculture and Markets, supra, it
was stated pointedly that: "The privacy exemption does not apply to information regarding
professional or business activities...This information must be disclosed even if a professional
reputation may be tarnished" (supra, 429). Similarly in a case involving disclosure of the identities
of those whose grant proposals were rejected, it was held that:

"The adverse effect of arejection of a grant proposal, if it exists at all,
1s limited to the professional rather than personal qualities of the
applicant. The district court spoke of the possibility of injury
explicitly in terms of the applicants' 'professional reputation' and
'professional qualifications'. Professional’ in such a context refers to
the possible negative reflection of an applicant's performance in
'grantsmanship' - the professional competition among research
scientists for grants; it obviously is not a reference to more serious
'professional' deficiencies such as unethical behavior. While
protection of professional reputation, even in this strict sense, is not
beyond the purview of exemption 6, it is not at its core" [Kurzon v.
Department of Health and Human Services, 649 F.2d 65, 69 (1981)].

In short, in my opinion and as suggested in the decisions cited above, the exception
concerning privacy, including §89(2)(b)(iii), does not apply to alist of persons identified as licensees
or by means of their professional or business capacities.

If you would like to discuss the matter, please feel free to contact me. Ihope that Thave been
of assistance.
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I hope that I have been of assistance.

RIF:tt

cc: Nellie Perez
Jonathan R. Donnellan
Russ Buettner

Sincerely,

ookt e

Robert J. Freeman
Executive Director
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Mr. Jean Corriolan
00-A-6187

Fishkill Correctional Facility
P.O. Box 307

Beacon, NY 12508-0307

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in vour
correspondence.

Dear Mr. Corriolan:

I have received your letter in which you sought assistance in obtaining a “Tier III Appeal
Form...in which the incident took place while at Auburn Correctional Facility.” You wrote that you
requested the record from various officers at your current facility, but you have not received a
response.

First, I point out that the Committee on Open Government is authorized to provide advice
concerning the Freedom of Information Law. The Committee is not empowered to enforce that
statute or to compel an agency to grant or deny access to records.

Second, you wrote that the “Tier III Officer” and the “Deputy Commissioner” at your facility
failed to reply to your requests for the record of your interest. It is suggested that future requests for
records be directed to the person designated as the “Inmate Records Coordinator” at the appropriate
facility. That person has the duty of coordinating a facility’s response to requests.

Third, since I am unfamiliar with the content of the records of your interest, I cannot
conjecture as to its availability. However, I offer the following comments.

As a general matter, the Freedom of Information Law is based upon a presumption of access.
Stated differently, all records of an agency are available, except to the extent that records or portions
thereof fall within one or more grounds for denial appearing in §37(2)(a) through (i) of the Law.
Several grounds for denial may be pertinent to an analysis regarding the availability of the “Tier 111
Appeal Form.”
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Section 87(2)(g) permits an agency to withhold records that:
"are inter-agency or intra-agency materials which are not:
1. statistical or factual tabulations or data;
ii. instructions to staff that affect the public;
iii. final agency policy or determinations; or

1v. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or
determinations or external audits must be made available, unless a different ground for denial could
appropriately be asserted. Concurrently, those portions of inter-agency or intra-agency materials that
are reflective of opinion, advice, recommendation and the like could in my view be withheld.

Additionally, records compiled for law enforcement purposes may be withheld under
§87(2)(e)(1), (ii1), which if disclosed would interfere with a law enforcement investigation or identify
a confidential source. Records may also be withheld under §87(2)(f) to the extent that disclosure
“would endanger the life or safety of any person”, or under §87(2)(b) if disclosure would constitute
“an unwarranted invasion of personal privacy.

I hope that I have been of assistance.
Sincerely,

David Treacy
Assistant Director

DT:;jm
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Mr. David Paul Haka II
02-B-2100

Elmira Correctional Facility
Box 500

Elmira, NY 14902-0500

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your
correspondence.

Dear Mr. Haka:

I'have received your letter in which you questioned the propriety of denials of your requests
to obtain your pre-sentence report.

In this regard, although the Freedom of Information Law provides broad rights of access to
records, the first ground for denial, §87(2)(a), states that an agency may withhold records or portions
thereof that "...are specifically exempted from disclosure by state or federal statute..." Relevant
under the circumstances is §390.50 of the Criminal Procedure Law, which, in my opinion represents
the exclusive procedure concerning access to pre-sentence reports.

Section 390.50(1) of the Criminal Procedure Law states that:

"Any pre-sentence report or memorandum submitted to the court
pursuant to this article and any medical, psychiatric or social agency
report or other information gathered for the court by a probation
department, or submitted directly to the court, in connection with the
question of sentence is confidential and may not be made available to
any person or public or private agency except where specifically
required or permitted by statute or upon specific authorization of the
court. For purposes of this section, any report, memorandum or other
information forwarded to a probation department within this state is
governed by the same rules of confidentiality. Any person, public or
private agency receiving such material must retain it under the same
conditions of confidentiality as apply to the probation department that
made it available."
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In addition, subdivision (2) of §390.50 statcs in part that: "The pre-sentence report shall be made
available by the court for examination and copying in connection with any appeal in the case..."

In view of the foregoing, I believe that a pre-sentence report may be made available only
upon the order of a court, and only under the circumstances described in §390.50 of the Criminal
Procedure Law. It is suggested that you review that statute.

I hope that I have been of assistance.

Sincerely,

o Fe

David Treacy
Assistant Director

DT:jm
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Mr. Kwane Dozier
99-A-3689

Hudson Correctional Facility
P.O. Box 576

Hudson, NY 12534

The staff of the Committee on Open Government is authorized to issue advisory opinions. The

ensuing staff advisory opinion is based solely upon the information presented in vyour
correspondence,

Dear Mr. Dozier:

I have received your letters in which you explained that you have requested records from
various entities and asked whether you were proceeding “in the right direction with [your] present
FOILs.” You also asked this office to “look into” a request that you directed to the Hudson
Correctional Facility.

In this regard, I point out that the Committee on Open Government is authorized to provide
advice concerning the Freedom of Information Law. The Committee is not empowered to enforce
that statute or to compel an agency to grant or deny access to records. However, based on a review
of the correspondence, I offer the following comments.

First, the Freedom of Information Law provides direction concerning the time and manner
in which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

“Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date when such request will be granted or denied...”

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been



Mr. Kwane Dozier
January 15, 2003
Page -2 -

constructively denied [see DeCorse v. City of Buffalo, 239 AD2d 949, 950 (1997)]. In such a
circumstance, I believe that the denial may be appealed in accordance with §89(4)(a) of the Freedom
of Information Law. That provision states in relevant part that:

“...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.” '

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate
a challenge to a constructive denial of access under Article 78 of the Civil Practice Law and Rules
[Floyd v. McGuire, 87 AD2d 388, appeal dismissed 57 NY2d 774 (1982)].

Second, with respect to requests for records sent to your attorney and a county court clerk,
it is noted that the Freedom of Information Law is applicable to agency records, and §86(3) defines
the term "agency" to include:

"any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature.”

In turn, §86(1) defines the term "judiciary" to mean:

"the courts of the state, including any municipal or district court, .
whether or not of record.”

Based on the provisions quoted above, the courts are not subject to the Freedom of
Information Law. This is not to suggest that court records are not generally available to the public,
for other provisions of law (see e.g., Judiciary Law, §255) may grant broad public access to those
records. Even though other statutes may deal with access to court records, the procedural provisions
associated with the Freedom of Information Law (i.e., those involving the designation of a records
access officer or the right to appeal a denial) would not ordinarily be applicable.

Regarding requests made to your attorney, the Freedom of Information Law applies, in
general, to records of entities of state and local government in New York. It would not apply to a
private organization or a private attorney.

In the event that you were represented by a public defender, it is noted that §716 of the
County Law states in part that the “board of supervisors of any county may create an office of public
defender, or may authorize a contract between its county and one or more other such counties to
create an office of public defender to serve such counties.” Therefore, a county office of public
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defender in my opinion is an agency subject to the Freedom of Information Law that is required to
disclose records to the extent required by that statute.

In a case in which an attorney is appointed, while I believe that the records of the
governmental entity required to adopt a plan under Article 18-B of the County Law are subject to
the Freedom of Information Law, the records of an individual attorney performing services under
Article 18-B may or may not be subject to the Freedom of Information Law, depending upon the
nature of the plan. For instance, if a plan involves the services of a public defender, for reasons
offered earlier, I believe that the records maintained by or for an office of public defender would fall
within the scope of the Freedom of Information Law. However, if it involves services rendered by
private attorneys or associations, those persons or entities would not in my view constitute agencies
subject to the Freedom of Information Law.

I hope that the foregoing serves to enhance your understanding of the Law.
Sincerely,

David Treacy
Assistant Director

DT:jm
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Mr. William Burch

99-A-2848

Franklin Correctional Facility
62 Bare Hill Road, P.O. Box 10
Malone, NY 12953

The staff of the Committee on Open Government is authorized to i1ssue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Burch:

I have received your letter in which you wrote that the New York State Education
Department has not provided you with your G.E.D. test results from 1978 or 1979.

In this regard, I offer the following comments.

First, the Freedom of Information Law is based upon a presumption of access. Stated
differently, all records of an agency are available, except to the extent that records or portions thereof
fall within one or more grounds for denial appearing in §87(2)(a) through (i) of the Law. In my
opinion, if the record of your interest exists and can be located with reasonable effort, it would likely
be available to you because it appears that none of the grounds for denial would be applicable.

Second and perhaps most important, the Freedom of Information Law pertains to existing
records. Further, §89(3) of that statute provides in part that an agency need not create a record in
response to a request. If indeed the Education Department does not maintain the record sought, the
Freedom of Information Law would not apply. For instance, if there is no record indicating your test
results, there is nothing to be disclosed under the Freedom of Information Law.

Lastly, when an agency indicates that it does not maintain or cannot locate a record, an
applicant for the record may seek a certification to that effect. Section 89(3) of the Freedom of
Information Law provides in part that, in such a situation, on request, an agency “shall certify that
it does not have possession of such record or that such record cannot be found after diligent search.”
If you consider it worthwhile to do so, you could seek such a certification.
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I hope that I have been of assistance.

DT:tt

Sincerely,
David Treacy

Assistant Director
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Ms. Eleanor Kapsiak

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Ms. Kapsiak:

Thavereceived your letter in which you questioned the authority of a school district to require
that a person seeking records under the Freedom of Information Law sign a form indicating that the
records sought “shall not be used for any private, commercial, fund raising, or other purpose.”

With one exception, the purpose for which a request is made is irrelevant when a person
requests records under the Freedom of Information Law. Only in that instance may an agency
require the kind of assertion that is reflected in the form. In this regard, I offer the following
comments.

First, the Freedom of Information Law is based upon a presumption of access. Stated
differently, all records of an agency are available, except to the extent that records or portions thereof
fall within one or more grounds for denial appearing in §87(2)(a) through (i) of the Law.

Second, as a general matter, when records are accessible under the Freedom of Information
Law, it has been held that they should be made equally available to any person, regardless of one's
status, interest or the intended use of the records [see Burke v. Yudelson, 368 NYS 2d 779, aff'd 51
AD 2d 673,378 NYS 2d 165 (1976)]. Moreover, the Court of Appeals, the State's highest court, has
held that:

"FOIL does not require that the party requesting records make any
showing of need, good faith or legitimate purpose; while its purpose
may be to shed light on government decision-making, its ambit is not
confined to records actually used in the decision-making process.
(Matter of Westchester Rockland Newspapers v. Kimball, 50 NY 2d
575, 581.) Full disclosure by public agencies is, under FOIL, a public
right and in the public interest, irrespective of the status or need of the
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person making the request" [Farbman v, New York City Health and
Hospitals Corporation, 62 NY 2d 75, 80 (1984)].

Farbman pertained to a situation in which a person involved in litigation against an agency requested
records from that agency under the Freedom of Information Law. In brief, it was found that one's
status as a litigant had no effect upon that person's right as a member of the public when using the
Freedom of Information Law, irrespective of the intended use of the records. Similarly, unless there
is a basis for withholding records in accordance with the grounds for denial appearing in §87(2), the
use of the records, including the potential for commercial use or the status of the applicant, is in my
opinion irrelevant.

Third, the only exception to the principles described above involves the protection of
personal privacy. By way of background, §87(2)(b) of the Freedom of Information Law permits an
agency to withhold records to the extent that disclosure would constitute "an unwarranted invasion
of personal privacy." Further, §89(2)(b) of the Law provides a series of examples of unwarranted
invasions of personal privacy, one of which pertains to:

"sale or release of lists of names and addresses if such lists would be K
used for commercial or fund-raising purposes” [§89(2)(b)(ii1)].

The provision quoted above represents what might be viewed as an internal conflict in the law. As
indicated earlier, the status of an applicant or the purposes for which a request is made are irrelevant
to rights of access, and an agency cannot inquire as to the intended use of records. However, due
to the language of §89(2)(b)(iii), rights of access to a list of names and addresses, or equivalent
records, may be contingent upon the purpose for which a request is made [see Scott, Sardano &
Pomeranz v. Records Access Officer of Syracuse, 65 NY 2d 294, 491 NYS 2d 289 (1985);
Goodstein v. Shaw, 463 NYS 2d 162 (1983)].

In a case involving a list of names and addresses in which the agency inquired as to the
purpose of which the list was requested, it was found that an agency could make such an inquiry.
Specifically, in Golbert v, Suffolk County Department of Consumer Affairs (Supreme Court, Suffolk
County, September 5, 1980), the Court cited and apparently relied upon an opinion rendered by this
office in which it was advised that an agency may appropriately require that an applicant for a list
of names and addresses provide an indication of the purpose for which a list is sought. In that
decision, it was stated that:

"The Court agrees with petitioner's attorney that nowhere in the
record does it appear that petitioner intends to use the information
sought for commercial or fund-raising purposes. However, thereason
for that deficiency in the record is that all efforts by respondents to
receive petitioner's assurance that the information sought would not
be so used apparently were unsuccessful. Without that assurance the
respondents could reasonably infer that petitioner did want to use the
information for commercial or fund-raising purposes."
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As such, there is precedent indicating that an agency may inquire with respect to the purpose of a
request when the request involves a list of names and addresses. That situation, however, represents
the only case under the Freedom of Information Law in which an agency may inquire as to the
purpose for which a request is made, or in which the intended use of the record has a bearing upon
rights of access.

I hope that I have been of assistance.

Sincerely,

e

/
obert J. Freeman
Executive Director

RIJF:tt

cc: Steven Achramovitch
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From: Robert Freeman
To:

Date: 1/17/03 3:36PM
Subject: Dear Mr. Steinmetz:

Dear Mr. Steinmetz:

| have received your inquiry. You asked how you may appeal an "apparent denial" of a request for records
made to the Eden Town Supervisor on January 6, and you had not received a response as of the 16th.

In this regard, first, pursuant to regulations promulgated by this office, each agency, such as a town, is
required to designate one or more persons as "records access officer." The records access officer has
the duty of coordinating the agency's response to requests for records, and requests ordinarily should be
made to that person. Because the town clerk is the legal custodian of all town records, the clerk is the
records access officer in the great majority of towns.

Second, notwithstanding the foregoing, assuming that the Supervisor is not the records access officer, |
believe that, once in receipt of your request, he had the obligation to respond directly in a manner
consistent with the Freedom of Information Law, or forward the request to the proper person, i.e., the
records access officer.

Third, irrespective of which Town official received the request, the Town was required to respond in some
manner within five business days of the receipt of the request. A failure to do so constitutes a denial of
access that may be appealed. Under the circumstances, should you appeal, it is suggested that you
indicate to the appeals person or body (either the Town Board or a person or body designated by the
Board) that a request was made on January 6, that no response has been given as yet, that you consider
the failure to respond within the statutory time as a denial of your request, and that you are appealing the
denial. Pursuant to section 89(4)(a) of the Freedom of Information Law, an appeal must be determined
within ten business days of its receipt.

Lastly, it is suggested that you telephone the Clerk and/or the Supervisor to ascertain the status of the
request. Unless you are told that the response has been mailed, it is suggested that you ask the Clerk for
the name of the person or body to whom you may appeal and that you appeal the constructive denial of
your request.

| hope that | have been of assistance.

cc. Town Supervisor
Town Clerk

Robert J. Freeman

Executive Director

NYS Committee on Open Government

41 State Street

Albany, NY 12231

(518) 474-2518 - Phone

(518) 474-1927 - Fax

Website - www.dos.state.ny.us/coog/coogwww.html
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Carole E. Stone

Executive Director

Robert J. Freeman

Mr. Michael Kessler

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in vour
correspondence.

Dear Mr. Kessler:

I have received your letter and the correspondence attached to it. You have sought an
opinion concerning a denial of your request for certain records by the State Insurance Fund.

The request involved invoices submitted to the Fund by certain vendors for the third quarter
of 2000 and the first quarter of 2002. In response to an appeal, you were informed that disclosure
would provide competitors “commercially valuable information about [the Fund’s] business
strategy” and that, therefore, the records could be withheld under §87(2)(d) of the Freedom of
Information Law. Inaddition, you were told that the records sought “are scattered among thousands
of individual files in twelve district offices” and that “[i]dentifying and retrieving those invoices
would require an unreasonable degree of effort that is beyond what is required under FOIL.”

In this regard, I offer the following comments.

In consideration of the latter contention first, the issue involves the extent to which the
request "reasonably describes” the records sought as required by §89(3) of the Freedom of
Information Law. I pointout that it has been held by the Court of Appeals that to deny a request on
the ground that it fails to reasonably describe the records, an agency must establish that "the
descriptions were insufficient for purposes of locating and identifying the documents sought”
[Konigsberg v. Coughlin, 68 NY 2d 245, 249 (1986)].

The Court in Konigsberg found that the agency could not reject the request due to its breadth
and also stated that:
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"respondents have failed to supply any proof whatsoever as to the
nature - or even the existence - of their indexing system: whether the
Department's files were indexed in a manner that would enable the
identification and location of documents in their possession (cf.
National Cable Tel. Assn. v Federal Communications Commn., 479
F2d 183, 192 [Bazelon, J.] [plausible claim of nonidentifiability
under Federal Freedom of Information Act, 5 USC section 552 (a)
(3), may be presented where agency's indexing system was such that
'the requested documents could not be identified by retracing a path
already trodden. It would have required a wholly new enterprise,
potentially requiring a search of every file in the possession of the
agency'])" (id. at 250).

In my view, whether a request reasonably describes the records sought, as suggested by the Court
of Appeals, may be dependent upon the terms of a request, as well as the nature of an agency's filing
or record-keeping system. In Konigsberg, it appears that the agency was able to locate the records
on the basis of an inmate's name and identification number.

While I am unfamiliar with the recordkeeping systems of the Fund, to extent that the records
sought can be located with reasonable effort, I believe that the request would have met the
requirement of reasonably describing the records. On the other hand, if the records are not
maintained in a manner that permits their retrieval except by reviewing perhaps hundreds or even
thousands of records individually in an effort to locate those falling within the scope of the request,
to that extent, the request would not in my opinion meet the standard of reasonably describing the
records.

Second, with respect to rights of access, the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an agency are available, except to the extent
that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a)
through (1) of the Law.

As 1 understand its functions, the Fund essentially operates as an insurance company in
competition with other insurance carriers licensed to do business in the state. While the Fund as a
state agency is not typical of commercial enterprises, my understanding is that, in many respects, it
carries out many of its duties as an entity in competition with private firms in the insurance industry.
Most pertinent to the matter, I note that there is case law indicating that when a governmental entity
performs functions essentially commercial in nature in competition with private, profit making
entities, it may withhold records pursuant to §87(2)(d) in appropriate circumstances (Syracuse &
Oswego Motor Lines, Inc. v. Frank, Sup. Ct., Onondaga Cty., October 15, 1985). In this instance,
assuming that the Fund is engaged in competition with private firms engaged in the same area of
commercial activity, I believe that §87(2)(d), the so-called “trade secret” exception would serve as
a potential basis for a denial of access.
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As you may be aware, the cited provision permits an agency to withhold records that:

“are trade secrets or are submitted to an agency by a commercial
enterprise or derived from information obtained from a commercial
enterprise and which if disclosed would cause substantial injury to the
competitive position of the subject enterprise.”

The question under §87(2)(d) involves the extent, if any, to which disclosure would "cause
substantial injury to the competitive position" of a commercial entity. The concept and parameters
of what might constitute a "trade secret" were discussed in Kewanee Oil Co. v. Bicron Corp., which
was decided by the United States Supreme Court in 1973 (416 (U.S. 470). Central to the issue was
a definition of "trade secret" upon which reliance is often based. Specifically, the Court cited the
Restatement of Torts, section 757, comment b (1939), which states that:

"[a] trade secret may consist of any formula, pattern, device or
compilation of information which is used in one's business, and
which gives him an opportunity to obtain an advantage over
competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or
preserving materials, a pattern for a machine or other device, or a list
of customers" (id. at 474, 475).

In its review of the definition, the court stated that "[T]he subject of a trade secret must be secret,
and must notbe of public knowledge or of a general knowledge in the trade or business" (id.). The
phrase "trade secret" is more extensively defined in 104 NY Jur 2d 234 to mean:

"...a formula, process, device or compilation of information used in
one's business which confers a competitive advantage over those in
similar businesses who do not know it or use it. A trade secret, like
any other secret, is something known to only one or a few and kept
from the general public, and not susceptible to general knowledge.
Six factors are to be considered in determining whether a trade secret
exists: (1) the extent to which the information is known outside the
business; (2) the extent to which it is known by a business' employees
and others involved in the business; (3) the extent of measures taken
by abusiness to guard the secrecy of the information; (4) the value of
the information to a business and to its competitors; (5) the amount
of effort or money expended by a business in developing the
information; and (6) the ease or difficulty with which the information
could be properly acquired or duplicated by others. If there hasbeen
a voluntary disclosure by the plaintiff, or if the facts pertaining to the
matter are a subject of general knowledge in the trade, then any
property right has evaporated.”

In my view, the nature of record, the area of commerce in which a commercial entity is
involved and the presence of the conditions described above that must be found to characterize
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records as trade secrets would be the factors used to determine the extent to which disclosure would
"cause substantial injury to the competitive position" of a commercial enterprise. Therefore, the
proper assertion of §87(2)(d) would be dependent upon the facts and, again, the effect of disclosure
upon the competitive position of the entity to which the records relate.

Also relevant to the analysis is a decision rendered by the Court of Appeals, the State's
highest court, which, for the first time, considered the phrase "substantial competitive injury"
[(Encore College Bookstores, Inc. v. Auxiliary Service Corporation of the State University of New
York at Farmingdale, 87 NY2d 410(1995)]. In that decision, the Court reviewed the legislative
history of the Freedom of Information Law as it pertains to §87(2)(d), and due to the analogous
nature of equivalent exception in the federal Freedom of Information Act (5 U.S.C. §552), it relied
in part upon federal judicial precedent.

In its discussion of the issue, the Court stated that:

"FOIL fails to define substantial competitive injury. Nor has this
Court previously interpreted the statutory phrase. FOIA, however,
contains a similar exemption for 'commercial or financial information
obtained from a person and privileged or confidential' (see, S USC §
552[b][4])...

"As established in Worthington Compressors v Costle (662 F2d 45,
51 [DC Cir]), whether 'substantial competitive harm' exists for
purposes of FOIA's exemption for commercial information turns on
the commercial value of the requested information to competitors and
the cost of acquiring it through other means. Because the submitting
business can suffer competitive harm only if the desired material has
commercial value to its competitors, courts must consider how
valuable the information will be to the competing business, as well as
the resultant damage to the submitting enterprise. Where FOIA
disclosure is the sole means by which competitors can obtain the
requested information, the inquiry ends here.

"Where, however, the material is available from other sources at little
or no cost, its disclosure is unlikely to cause competitive damage to
the submitting commercial enterprise. On the other hand, as
explained in Worthington:

Because competition in business turns on the relative
costs and opportunities faced by members of the same
industry, there is a potential windfall for competitors
to whom valuable information is released under
FOIA. Ifthose competitors are charged only minimal
FOIA retrieval costs for the information, rather than
the considerable costs of private reproduction, they
may be getting quite a bargain. Such bargains could
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easily have competitive consequences not
contemplated as part of FOIA's principal aim of
promoting openness in government (id., 419-420).”

In sum, I believe that the State Insurance Fund could in the context of the preceding remarks
be characterized as a commercial entity and therefore, assert §87(2)(d). This is not to suggest that
the Fund’s records necessarily may be withheld in their entirety, but rather that those records or
portions of records that fall within the scope of §87(2)(d) may be withheld in accordance with the
preceding commentary.

I hope that I have been of assistance.
Sincerely,

T

RobertJ. F reeman
Executive Director

RJF:;jm

cc: Kenneth J. Ross
Jeffrey R. Ritter
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From: Robert Freeman
To: cadler@co.dutchess.ny.us

Dear Ms. Adler:
I have received your inquiry concerning access to pistol permit records.

There has been a degree of confusion due to a change in the governing statute, section 400.00(5) of the
Penal Law. That provision stated for many years that an approved pistol license application was
accessible in its entirety. It was amended, however, to require only that the name and address of a
licensee must be made available. That being so, | do not believe that a member of the public has a nght
to inspect the entirety of a permit.

If you have questions regarding the foregoing, please feel free to contact me. | hope that | have been of
assistance.
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January 23, 2003

Mr. Sheldon L. Randolph
01-A-0947
Sing Sing Correctional Facility

354 Hu

nter Street

Ossining, NY 10562-5442

Dear Mr. Randolph:

records

I have received your letter in which it appears that you have appealed a denial of access to
to this office.

In this regard, the Committee on Open Government is authorized to provide advice and

opinions concerning public access to records. The Committee, however, is not empowered to
determine appeals or compel an agency to grant or deny access to records. The provision concerning
the right to appeal, §89(4)(a) of the Freedom of Information Law, states in relevant part that:

RJF:jm

"any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive or governing body
of the entity, or the person thereof designated by such head, chief
executive, or governing body, who shall within ten business days of
the receipt of such appeal fully explain in writing to the person
requesting the record the reasons for further denial, or provide access
to the record sought."

I hope that I have been of assistance.
Sincerely,

Robert J. Freeman
Executive Director
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From: Robert Freeman
To:

Date: 1/23/03 12:33PM
Subject: Dear Mr. Snyder:

Dear Mr. Snyder:

| have received your letter in whith you referred to a statement that the Freedom of Information Law
pertains to records and that government officers or employees are not required to provide information in
response to questions. You also referred to a situation in which you "asked a local government official a
guestion about his office, but he didn't answer." You have asked what you can do "to make him answer.”

In this regard, first, the statement acquired from the Irondequoit Town website is, in my view, accurate. It
is true that the Freedom of Information Law deals with requests for records and does not require
government officials to answer questions.

Second, rather than seeking answers to questions, it is suggested that you request records that contain
the information of your interest. For instance, instead of asking how many employees work in a certain
government office, a person might request records that identify persons working in that office. [ note, too,
that the law requires that an applicant "reasonably describe" the records sought. Therefore, a request
should include sufficient detail to enable agency staff to locate the records.

Third, pursuant to regulations promulgated by this office, each agency, such as a town, is required to
designate one or more persons as "records access officer." The records access officer has the duty of
coordinating the agency's response to requests for records, and requests should ordinarily be made to
that person. in most towns, and | believe that this so in the Town of Irondequoit, the town clerk is the
records officer. [f that is so, it is suggested that a request for records containing the information of interest
be made to the Town Clerk rather than the official in question.

| hope that | have been of assistance.

Robert J. Freeman

Executive Director

NYS Committee on Open Government

41 State Street

Albany, NY 12231

(518) 474-2518 - Phone

(518) 474-1927 - Fax

Website - www.dos.state.ny.us/coog/coogwww. html
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Kenneth J. Ringler, Jr.
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Executive Director

Robert J. Freeman

E-Mail
TO: Metvyn Meer [
FROM: Robert J. Freeman, Executive Director W

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing_staff advisory opinion is based solely upon the information presented in your
correspondence.

Dear Mr. Meer:

I have received your letter concerning a delay in response to your request on the part of the
New York City Department of Transportation.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date when such request will be granted or denied..."

Based on the foregoing, an agency must grant access to records, deny access or acknowledge
the receipt of a request within five business days of receipt of a request. When an acknowledgement
is given, it must include an approximate date indicating when it can be anticipated that a request will
be granted or denied.

I'note that there is no precise time period within which an agency must grant or deny access
to records. The time needed to do so may be dependent upon the volume of a request, the possibility
that other requests have been made, the necessity to conduct legal research, the search and retrieval
techniques used to locate the records and the like. In short, when an agency acknowledges the
receipt of a request because more than five business days may be needed to grant or deny a request,
so long as it provides an approximate date indicating when the request will be granted or denied, and
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that date is reasonable in view of the attendant circumstances, I believe that the agency would be
acting in compliance with law.

Notwithstanding the foregoing, in my view, every law must be implemented in a manner that
gives reasonable effect to its intent, and [ point out that in its statement of legislative intent, §84 of
the Freedom of Information Law states that "it is incumbent upon the state and its localities to extend
public accountability wherever and whenever feasible." Therefore, if records are clearly available
to the public under the Freedom of Information Law, or if they are readily retrievable, there may be
no basis for a lengthy delay in disclosure. As the Court of Appeals has asserted:

"...the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objectives cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase 'public
accountability wherever and whenever feasible' therefore merely
punctuates with explicitness what in any event is implicit”
[Westchester News v. Kimball, 50 NY 2d 575, 579 (1980)].

A recent judicial decision cited and confirmed the advice rendered by this office. In Linz v.
The Police Department of the City of New York (Supreme Court, New York County, NYLJ,
December 17, 2001), it was held that:

“In the absence of a specific statutory period, this Court concludes
that respondents should be given a ‘reasonable’ period to comply
with a FOIL request. The determination of whether a period is
reasonable must be made on a case by case basis taking into account
the volume of documents requested, the time involved in locating the
material, and the complexity of the issues involved in determining
whether the materials fall within one of the exceptions to disclosure.
Such a standard is consistent with some of the language in the
opinions, submitted by petitioners in this case, of the Committee on
Open Government, the agency charged with issuing advisory
opinions on FOIL.”

If neither aresponse to a request nor an acknowledgement of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time after it
acknowledges that a request has been received, or if the acknowledgement of the receipt of arequest
fails to include an estimated date for granting or denying access, a request may, in my opinion, be
considered to have been constructively denied [see DeCorse v. City of Buffalo, 239 AD2d 949, 950
(1997)]. In such a circumstance, I believe that the denial may be appealed in accordance with
§89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:
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"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate
a challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

I hope that I have been of assistance.

RJF:jm

cc: Penny Jackson
Iris Weinshall
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From: Robert Freeman
To:

Date: 1/23/03 1:22PM
Subject: Dear Ms. Pedicone:

Dear Ms. Pedicone:

I have received your inquiry concerning the need to "file a formal FOIL request” to gain access to an
eligible list in which your name appears.

In this regard, since the FOIL includes all agency records within its coverage, and since section 89(3)
authorizes an agency to require that a request be made in writing, | believe that an agency may require
you submit a "formal" FOIL request. | note, however, that an agency may accept an oral request or
respond informally to an informal request. Many agencies do so when it is clear that a record is public (as
in the case of an eligible list, according to section 71.3 of the regulations of the Department of Civil
Service) and can be readily located.

I hope that | have been of assistance.

Robert J. Freeman

Executive Director

NYS Committee on Open Government

41 State Street

Albany, NY 12231

(518) 474-2518 - Phone

(518) 474-1927 - Fax

Website -~ www.dos. state.ny.us/coog/coogwww.html
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Ms. Ralene Adler

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing_ staff advisory opinion is based solely upon the information presented in your
correspondence, unless otherwise indicated.

Dear Ms. Adler:

I have received your letter and the correspondence attached to it. You have raised a series
of questions concerning access to certain records of the Great Neck Library (“‘the Library”) under
the Freedom of Information Law.

In this regard, first, I do not believe that the Library, a free association library, is subject to
or required to comply with the Freedom of Information Law.”

It is noted at the outset many libraries are characterized as “public”, in that they can be used
by the public at large. Nevertheless, some of those libraries are governmental in nature, while others
are not-for-profit corporations. The latter group frequently receives significant public funding.
Because they are not governmental entities, they would not be subject to the Freedom of Information
Law. Boards of trustees of all such libraries would, however, be subject to the Open Meetings Law.

The Freedom of Information Law is applicable to agency records, and §86(3) of that statute
defines the term "agency" to mean:

"any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office of other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."

Based on the foregoing, the Freedom of Information Law generally applies to records maintained
by governmental entities.
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In conjunction with §253 of thec Education Law and the judicial interpretation concerning that
and related provisions, [ believe that a distinction may be made between a public library and an
association or free association library. The former would in my view be subject to the Freedom of
Information Law, while the latter would not. Subdivision (2) of §253 states that:

"The term 'public' library as used in this chapter shall be construed to
mean a library, other than professional, technical or public school
library, established for free purposes by official action of a
municipality or district or the legislature, where the whole interests
belong to the public; the term 'association' library shall be construed
to mean a library established and controlled, in whole or in part, by
a group of private individuals operating as an association, close
corporation or as trustees under the provisions of a will or deed of
trust; and the term 'free' as applied to a library shall be construed to
mean a library maintained for the benefit and free use on equal terms
of all the people of the community in which the library is located."

The leading decision concerning the issue was rendered by the Appellate Division, Second
Department, which includes Valley Cottage within its jurisdiction. Specifically, in French v. Board
of Education, the Court stated that:

"In view of the definition of a free association library contained in
section 253 of the Education Law, it is clear that although such a
library performs a valuable public service, it is nevertheless a private
organization, and not a public corporation. (See 6 Opns St Comp,
1950, p 253.) Nor can it be described as a 'subordinate governmental
agency' or a 'political subdivision'. (see 1 Opns St Comp, 1945, p
487.) It is a private corporation, chartered by the Board of Regents.
(See 1961 Opns Atty Gen 105.) As such, it is not within the purview
of section 101 of the General Municipal Law and we hold that under
the circumstances it was proper to seek unitary bids for construction
of'the project as a whole. Cases and authorities cited by petitioner are
inapposite, as they plainly refer to public, rather than free
association libraries, and hence, in actuality, amplify the clear
distinction between the two types of library organizations" [see
attached, 72 AD 2d 196, 198-199 (1980); emphasis added by the
court].

In my opinion, the language offered by the court clearly provides a basis for distinguishing between
an association or free association library as opposed to a public library. For purposes of applying
the Freedom of Information Law, I do not believe that an association library, a private non-
governmental entity, would be subject to that statute; contrarily, a public library, which is established
by government and "belong(s] to the public" [Education Law, §253(2)] would be subject to the
Freedom of Information Law.
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Confusion concerning the application of the Freedom of Information Law to association
libraries has arisen in several instances, perhaps because its companion statute, the Open Meetings
Law, is applicable to meetings of their boards of trustees. The Open Meetings Law, which is
codified as Article 7 of the Public Officers Law, is applicable to public and association libraries due
to direction provided in the Education Law. Specifically, §260-a of the Education Law states in
relevant part that:

"Every meeting, including a special district meeting, of a board of
trustees of a public library system, cooperative library system, public
library or free association library, including every committee meeting
and subcommittee meeting of any such board of trustees in cities
having a population of one million or more, shall be open to the
general public. Such meetings shall be held in conformity with and
in pursuance to the provisions of article seven of the public officers
law." '

Again, since Article 7 of the Public Officers Law is the Open Meetings Law, meetings of boards of
trustees of various libraries, including association libraries, must be conducted in accordance with

that statute.

Second, notwithstanding the foregoing, it is my understanding that the Library Board
determined that it would treat requests for records in accordance with the standards applied by the
Freedom of Information Law, even though it is not required to do so. In applying those standards
to the kinds of records at issue, I believe that some of the records would be accessible, but that others
could likely be withheld in whole or in part, depending on their contents.

When the Freedom of Information Law applies, it is based upon a presumption of access.

Stated differently, all records of an agency are available, except to the extent that records or portions
thereof fall within one or more grounds for denial appearing in §87(2)(a) through (i) of the Law.
In consideration of the records at issue, it appears that the provision most pertinent is §87(2)(g),
which permits an agency to withhold records that:

"are inter-agency or intra-agency materials which are not:

1. statistical or factual tabulations or data;

ii. instructions to staff that affect the public;

ii1. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or
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determinations or external audits must be made available, unless a different ground for denial could
appropriately be asserted. Concurrently, those portions of inter-agency or intra-agency materials that
are reflective of opinion, advice, recommendation and the like could in my view be withheld.

The same kind of analysis would apply with respect to records prepared by consultants for
agencies, for the Court of Appeals has held that:

"Opinions and recommendations prepared by agency personnel may
be exempt from disclosure under FOIL as 'predecisional materials,
prepared to assist an agency decision maker***in arriving at his
decision' (McAulay v. Board of Educ., 61 AD 2d 1048, aff'd 48 NY
2d 659). Such material is exempt 'to protect the deliberative process
of government by ensuring that persons in an advisory role would be
able to express their opinions freely to agency decision makers
(Matter of Sea Crest Const. Corp. v. Stubing, 82 AD 2d 546, 549).

"In connection with their deliberative process, agencies may at times
require opinions and recommendations from outside consultants. It
would make little sense to protect the deliberative process when such
reports are prepared by agency employees yet deny this protection
when reports are prepared for the same purpose by outside
consultants retained by agencies. Accordingly, we hold that records
may be considered 'Intra-agency material' even though prepared by an
outside consultant at the behest of an agency as part of the agency's
deliberative process (see, Matter of Sea Crest Constr. Corp. v.
Stubing, 82 AD 2d 546, 549, supra; Matter of 124 Ferry St. Realty
Corp. v. Hennessy, 82 AD 2d 981, 983)" [ Xerox Corporation v. Town
of Webster, 65 NY 2d 131, 132-133 (1985)].

Based upon the foregoing, records prepared by a consultant for an agency (i.e., an architect)
may be withheld or must be disclosed based upon the same standards as in cases in which records
are prepared by the staff of an agency. It is emphasized that the Court in Xerox specified that the
contents of intra-agency materials determine the extent to which they may be available or withheld,
for it was held that:

"While the reports in principle may be exempt from disclosure, on
this record - which contains only the barest description of them - we
cannot determine whether the documents in fact fall wholly within
the scope of FOIL's exemption for 'intra-agency materials,' as claimed

- byrespondents. To the extent the reports contain 'statistical or factual
tabulations or data' (Public Officers Law section 87[2][g][i], or other
material subject to production, they should be redacted and made
available to the appellant” (id. at 133).

Therefore, arecord prepared by a consultant for an agency would be accessible or deniable, in whole
or in part, depending on its contents.
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I hope that I have been of assistance.

RJF:jm

cc: Arlene Nevens

Sincerely,
/

__J ,

Robert J. Freeman
Executive Director
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Mr. Richard Hathaway

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in vour
correspondence.

Dear Mr. Hathaway:

I'havereceived your letter of December 30 and the materials attached to it. Having reviewed
their contents, which in some instances are conflicting, I offer the following comments.

First, the Open Meetings Law contains direction concerning minutes of meetings and
provides what might be viewed as minimum requirements pertaining to their contents. Specifically,
§106 states that:

"1. Minutes shall be taken at all open meetings of a public body
which shall consist of a record or summary of all motions, proposals,
resolutions and any other matter formally voted upon and the vote
thereon.

2. Minutes shall be taken at executive sessions of any action that is
taken by formal vote which shall consist of a record or summary of
the final determination of such action, and the date and vote thereon,;
provided, however, that such summary need not include any matter
which is not required to be made public by the freedom of
information law as added by article six of this chapter.

3. Minutes of meetings of all public bodies shall be available to the
public in accordance with the provisions of the freedom of
information law within two weeks from the date of such meetings
except that minutes taken pursuant to subdivision two hereof shall be
available to the public within one week from the date of the executive
session."
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In view of the foregoing, as a general rule, a public body may take action during a properly convened
executive session [see Open Meetings Law, §105(1)]. Ifaction is taken during an executive session,
minutes reflective of the action, the date and the vote must generally be recorded in minutes pursuant
to §106(2) of the Law. If no action is taken, there is no requirement that minutes of the executive
session be prepared.

Second, it is emphasized that minutes of executive sessions need not include information that
may be withheld under the Freedom of Information Law. From my perspective, when a public body
makes a final determination during an executive session, that determination will, in most instances,
be public. For example, although a discussion to hire or fire a particular employee could clearly be
discussed during an executive session [see Open Meetings Law, §105(1)(f), a determination to hire
or fire that person would be recorded in minutes and would be available to the public under the
Freedom of Information Law. On other hand, if a public body votes to initiate a disciplinary
proceeding against a public employee, minutes reflective of its action would not have include
reference to or identify the person, for the Freedom of Information Law authorizes an agency to
withhold records to the extent that disclosure would result in an unwarranted personal privacy [see
Freedom of Information Law, §87(2)(b)].

In the context of the matter as I understand it, §87(2)(¢e) of the Freedom of Information Law
may have been pertinent. That provision permits an agency, such as a town, to withhold records
that:

“are compiled for law enforcement purposes and which if disclosed would:

1. interfere with law enforcement investigation or judicial
proceedings’

1i. deprive a person of aright to a fair trial or impartial adjudication;

iii. identify a confidential source or disclose confidential information
relating to a criminal investigation ; or

1v. reveal criminal investigative techniques or procedures, except
routine techniques and procedures;”

If, for example, disclosure of action taken by the Town Board, if indeed action was taken, would
have interfered with an investigation, I do not believe that the minutes would have to have included
that information.

Lastly, with respect to rights of access to records of the investigation, since I am unaware of
the specific contents of the records in question, I do not believe that I can offer comments additional
to those appearing in the letter addressed to you on December 23.
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I hope that T have been of assistance.

incerely,

o d S e

obert J. Freeman
Executive Director

RJF:;jm

Enc.
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Mr. John P. Schrade, Jr.

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your
correspondence,

Dear Mr. Schrade:

I have received your letter in which you asked whether you can obtain records relating to
your application for a position with the Port Authority.

In this regard, the Freedom of Information Law is applicable to agency records. Section
86(3) of that statute defines the term "agency"” to mean:

"any state or municipal department, board, bureau, division,
conimission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."

Since the Port Authority is a bi-state entity operating in New York and New Jersey, I do not believe
that it is subject to the New York, New Jersey or federal freedom of information statutes. In short,
a state cannot impose its laws beyond its borders, and it has been held that the Freedom of
Information Law does not apply to a bi-state agency (see e.g., Metro-ILA Pension Fund v.
Waterfront Commission of New York Harbor, Sup. Ct., New York County, NYLJ, December 16,
1986). However, I believe that the Port Authority has adopted a policy on disclosure that is
generally consistent with the New York Freedom of Information Law.

Assuming that the Port Authority were to give effect to the New York Freedom of
Information Law, several points should be made.

First, as a general matter, the Freedom of Information Law is based upon a presumption of
access. Stated differently, all records of an agency are available, except to the extent that records
or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (i) of
the Law.
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Second, relevant in consideration of the records of your interest would be §87(2)(g), which
authorizes an agency to withhold records that:

"are inter-agency or intra-agency materials which are not:
1. statistical or factual tabulations or data;

ii. instructions to staff that affect the public;

iii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or
determinations or external audits must be made available, unless a different ground for denial could
appropriately be asserted. Concurrently, those portions of inter-agency or intra-agency materials that
are reflective of opinion, advice, recommendation and the like could in my view be withheld.

From my perspective, insofar as the records at issue consist of opinions, i.e., of interviewers,
psychologists, etc., they could justifiably be withheld if the entity in question were to give effect to
the Freedom of Information Law.

I hope that the foregoing serves to clarify your understanding of the matter and that I have
been of assistance.

incerely,

o0

Robert J. Freeman
Executive Director

RJF:jm
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Ms. Patricia C. Rosen

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in vour
correspondence.

Dear Ms. Rosen:

I have received your letter and the materials attached to it. You have sought assistance
concerning a request for records of the Jamestown School District, specifically, a variety of records
relating to your employment by the District from 1977 through 1988.

In this regard, I offer the following comments.

First, since your request involves records that were prepared between approximately fifteen
and twenty-five years ago, some of the records may have been properly destroyed and no longer
exist. To that extent, the Freedom of Information Law would not apply or be pertinent.

Second, also in consideration of the time that has passed since the creation or use of the
records, a key issue may involve the extent to which the request "reasonably describes" the records
sought as required by §89(3) of the Freedom of Information Law. Ipoint out that it has been held
by the Court of Appeals that to deny a request on the ground that it fails to reasonably describe the
records, an agency must establish that "the descriptions were insufficient for purposes of locating
and identifying the documents sought" [Konigsberg v. Coughlin, 68 NY 2d 245, 249 (1986)].

The Court in Konigsberg found that the agency could not reject the request due to its breadth
and also stated that:

"respondents have failed to supply any proof whatsoever as to the
nature - or even the existence - of their indexing system: whether the
Department's files were indexed in a manner that would enable the
identification and location of documents in their possession (cf.
National Cable Tel. Assn. v Federal Communications Commn., 479
F2d 183, 192 [Bazelon, J.] [plausible claim of nonidentifiability
under Federal Freedom of Information Act, 5 USC section 552 (a)
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(3), may be presented where agency's indexing system was such that
'the requested documents could not be identified by retracing a path
already trodden. It would have required a wholly new enterprise,
potentially requiring a search of every file in the possession of the
agency'])" (id. at 250).

In my view, whether a request reasonably describes the records sought, as suggested by the Court
of Appeals, may be dependent upon the terms of a request, as well as the nature of an agency's filing
or record-keeping system. In Konigsberg, it appears that the agency was able to locate the records
on the basis of an inmate's name and identification number. ‘

While T am unfamiliar with the recordkeeping systems of the District, to extent that the
- records sought can be located with reasonable effort, I believe that the request would have met the
requirement of reasonably describing the records. On the other hand, if the records are not
maintained in a manner that permits their retrieval except by reviewing perhaps hundreds or even
thousands of records individually in an effort to locate those falling within the scope of the request,
to that extent, the request would not in my opinion meet the standard of reasonably describing the
records

Third, insofar as the request has reasonably described existing records, the Freedom of
Information Law provides direction concerning the time and manner in which agencies must respond
to requests. Specifically, §89(3) of the Freedom of Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date when such request will be granted or denied..."

Based on the foregoing, an agency must grant access to records, deny access or acknowledge
the receipt of a request within five business days of receipt of a request. When an acknowledgement
is given, it must include an approximate date indicating when it can be anticipated that a request will
be granted or denied.

I note that there is no precise time period within which an agency must grant or deny access
to records. The time needed to do so may be dependent upon the volume of a request, the possibility
that other requests have been made, the necessity to conduct legal research, the search and retrieval
techniques used to locate the records and the like. In short, when an agency acknowledges the
receipt of a request because more than five business days may be needed to grant or deny a request,
so long as it provides an approximate date indicating when the request will be granted or denied, and
that date is reasonable in view of the attendant circumstances, I believe that the agency would be
acting in compliance with law.

Notwithstanding the foregoing, in my view, every law must be implemented in a manner that
gives reasonable effect to its intent, and I point out that in its statement of legislative intent, §84 of
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public accountability wherever and whenever feasible." Therefore, if records are clearly available
to the public under the Freedom of Information Law, or if they are readily retrievable, there may be
no basis for a lengthy delay in disclosure.

A recent judicial decision cited and confirmed the advice rendered by this office. In Linz v.
The Police Department of the City of New York (Supreme Court, New York County, NYLJ,
December 17, 2001), it was held that: ‘

“In the absence of a specific statutory period, this Court concludes
that respondents should be given a ‘reasonable’ period to comply
with a FOIL request. The determination of whether a period is
reasonable must be made on a case by case basis taking into account
the volume of documents requested, the time involved in locating the
material, and the complexity of the issues involved in determining
whether the materials fall within one of the exceptions to disclosure.
Such a standard is consistent with some of the language in the
opinions, submitted by petitioners in this case, of the Committee on
Open Government, the agency charged with issuing advisory
opinions on FOIL.”

If neither a response to a request nor an acknowledgement of the receipt of a request is given
within five business days, if an agency delays responding for an unreasonable time after it
acknowledges that a request has been received, or if the acknowledgement of the receipt of a request
fails to include an estimated date for granting or denying access, a request may, in my opinion, be
considered to have been constructively denied [see DeCorse v. City of Buffalo, 239 AD2d 949, 950
(1997)]. In such a circumstance, I believe that the denial may be appealed in accordance with
§89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appeliant has exnansted his or her administrative remedies and may initiate
a challenge to a constructive denial of access under Artic