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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Mclntyre:

I have received your letter of November 15 in which you expressed the belief that the Town
of Watertown has an agreement with the Department of Correctional Services imposing a restriction
on housing inmates at the Watertown Correctional Facility who have been convicted of certain sex
offenses. You have asked how you might obtain such an agreement.

In this regard, [ offer the following comments.

First, the Freedom of Information Law pertains to existing records. Ifthe agreement to which
you referred does not exist in the form of a record, the Freedom of Information Law would not apply.

Second, assuming that such a record does exist, you may request it either from the Town of
Watertown or the Department of Correctional Services. I note that each agency is required to
designate one or more persons as “records access officer”. The records access officer has the duty
of coordinating an agency’s response to requests, and requests for records should be directed to that
person. The records access officer in towns is usually the town clerk; the regulations of the
Department of Correctional Services indicate that a request for records kept at a facility may be made
to the facility superintendent or his designee. A request for records kept at the Department’s central
offices in Albany may be made to Mr. Mark Shepard.

And third, as a general matter, the Freedom of Information Law is based upon a presumption
of access. Stated differently, all records of an agency are available, except to the extent that records
or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (i) of
the Law. Ifthe agreement exists in writing, it would appear to be available, for the grounds for denial
do not appear to be applicable.
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I hope that I have been of assistance.

Sincerely,

’j/( (&V—‘\
obert J. Freeman
Executive Director

RIJF:tt
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Mr. Frankie Tyler

97-A-5786

Green Haven Correctional Facility
Drawer B - Rte 216

Stormville, NY 12582-0010

Dear Mr. Tyler:

I have received your letter of December 28 in which you appealed a denial of access to
records by the Office of the Suffolk County District Attorney to this office.

In this regard, the Committee on Open Government is authorized to advise with respect to
the Freedom of Information Law. The Committee is not empowered to determine appeals or compel
an agency to grant or deny access to records. The provision dealing with the right to appeal,
§89(4)(a) of the Freedom of Information Law, states in relevant part that:

“...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive or governing body
of the entity, or the person therefor designated by such head, chief
executive, or governing body, who shall within ten business days of
the receipt of such appeal fully explain in writing to the person
requesting the record the reasons for further denial, or provide access
to the record sought.”

I hope that the foregoing serves to enhance your understanding of the matter and that I have
been of assistance.

Sincerely,
2 l (.( L %’\L\N

Robert J. Freeman
Executive Director

RIJF:tt
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Wade:

[ have received your letter of November 12 in which you indicated that a request sent to the
Town of Ulster had not been answered and asked whether records sought from the Ulster County
Sheriff must be disclosed. In this regard, [ offer the following comments.

First, with respect to an unanswered request, the Freedom of Information Law provides
direction concerning the time and manner in which agencies must respond to requests. Specifically,
§89(3) of the Freedom of Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

[f neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. Insuch a circumstance, 1 believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
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explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

Secondly, in brief, the records requested from the Shenff involve departmental charges
initiated against a sheriff’s deputy and the outcome of the charges. In my view, those records would
be exempt from disclosure under the Freedom of Information Law.

As a general matter, that statute is based upon a presumption of access. Stated differently,'
all records of an agency are available, except to the extent that records or portions thereof fall within
one or more grounds for denial appearing in §87(2)(a) through (i) of the Law.

The first ground for denial, §87(2)(a), pertains to records that "are specifically exempted from
disclosure by state or federal statute." One such statute is §50-a of the Civil Rights Law. In brief|
that statute provides that personnel records of police and correction officers that are used to evaluate
performance toward continued employment or promotion are confidential. The Court of Appeals,
the State’s highest court, in reviewing the legislative history leading to its enactment, has held that
§50-a exempts records from disclosure when a request is made in a context relating to litigation.
More specifically, in a case brought by a newspaper, it was found that:

“Given this history, the Appellate Division correctly determined that
the legislative intent underlying the enactment of Civil Rights Law
section 50-a was narrowly specific, 'to prevent time-consuming and
perhaps vexatious investigation into irrelevant collateral matters in the
context of a civil or criminal action' (Matter of Capital Newspapers
Div. of Hearst Corp. v. Burns, 109 AD 2d 92, 96). In view of the
FOIL's presumption of access, our practice of construing FOIL
exemptions narrowly, and this legislative history, section 50-a should
not be construed to exempt intervener's 'Lost Time Record' from
disclosure by the Police Department in a non-litigation context under
Public Officers section 87(2)(a)" [Capital Newspapers v. Burns, 67
NY 2d 562, 569 (1986)].

It was also found that the exemption from disclosure conferred by §50-a of the Civil Rights Law “was
designed to limit access to said personnel records by criminal defense counsel, who used the contents
of the records, including unsubstantiated and irrelevant complaints against officers, to embarrass
officers during cross-examination" (id. at 568).

In another decision which dealt with unsubstantiated complaints against correction officers,
the Court of Appeals held that the purpose of §50-a "was to prevent the release of sensitive personnel
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records that could be used in litigation for purposes of harassing or embarrassing correction officers"
[Prisoners' Legal Services v. NYS Department of Correctional Services, 73 NY 2d 26, 538 NYS 2d
190, 191 (1988)]. Most recently, the Court reiterated its view of §50-a, citing that decision and
stating that:

“...we recognized that the decisive factor in determining whether an
officer’s personnel record was exempted from FOIL disclosure under
Civil Rights Law § 50-a was the potential use of the information
contained therein, not the specific purpose of the particular individual
requesting access, nor whether the request was actually made in
contemplation of litigation.

‘Documents pertaining to misconduct or rules
violations by corrections officers — which could well
be used in various ways against the officers — are the
very sort of record which *** was intended to be kept
confidential. *** The legislative purpose underlying
section 50-a *** was *** to protect the officers from
the use of records *** as a means for harassment and
reprisals and for the purpose of cross-examination’ (73
NY2d, at 31 [emphasis supplied])” (Daily Gazette v.
City of Schenectady, 93 NY2d 145, 156- 157 (1999)].

In short, based on the decisions cited above, I believe that the records requested from the
Sheriff would be exempt from disclosure.

I hope that I have been of assistance.

[ =
Robert J. Freeman

Executive Director
RJF:tt

cc: Town Supervisor, Town of Ulster
J. Richard Bockelman, Sherift
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Wade:

[ have received your letter of November 12 in which you indicated that a request sent to the
Town of Ulster had not been answered and asked whether records sought from the Ulster County
Sheriff must be disclosed. In this regard, [ offer the following comments.

First, with respect to an unanswered request, the Freedom of Information Law provides
direction concerning the time and manner in which agencies must respond to requests. Specifically,
§89(3) of the Freedom of Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

[f neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. Insuch a circumstance, 1 believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
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explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

Secondly, in brief, the records requested from the Shenff involve departmental charges
initiated against a sheriff’s deputy and the outcome of the charges. In my view, those records would
be exempt from disclosure under the Freedom of Information Law.

As a general matter, that statute is based upon a presumption of access. Stated differently,'
all records of an agency are available, except to the extent that records or portions thereof fall within
one or more grounds for denial appearing in §87(2)(a) through (i) of the Law.

The first ground for denial, §87(2)(a), pertains to records that "are specifically exempted from
disclosure by state or federal statute." One such statute is §50-a of the Civil Rights Law. In brief|
that statute provides that personnel records of police and correction officers that are used to evaluate
performance toward continued employment or promotion are confidential. The Court of Appeals,
the State’s highest court, in reviewing the legislative history leading to its enactment, has held that
§50-a exempts records from disclosure when a request is made in a context relating to litigation.
More specifically, in a case brought by a newspaper, it was found that:

“Given this history, the Appellate Division correctly determined that
the legislative intent underlying the enactment of Civil Rights Law
section 50-a was narrowly specific, 'to prevent time-consuming and
perhaps vexatious investigation into irrelevant collateral matters in the
context of a civil or criminal action' (Matter of Capital Newspapers
Div. of Hearst Corp. v. Burns, 109 AD 2d 92, 96). In view of the
FOIL's presumption of access, our practice of construing FOIL
exemptions narrowly, and this legislative history, section 50-a should
not be construed to exempt intervener's 'Lost Time Record' from
disclosure by the Police Department in a non-litigation context under
Public Officers section 87(2)(a)" [Capital Newspapers v. Burns, 67
NY 2d 562, 569 (1986)].

It was also found that the exemption from disclosure conferred by §50-a of the Civil Rights Law “was
designed to limit access to said personnel records by criminal defense counsel, who used the contents
of the records, including unsubstantiated and irrelevant complaints against officers, to embarrass
officers during cross-examination" (id. at 568).

In another decision which dealt with unsubstantiated complaints against correction officers,
the Court of Appeals held that the purpose of §50-a "was to prevent the release of sensitive personnel
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records that could be used in litigation for purposes of harassing or embarrassing correction officers"
[Prisoners' Legal Services v. NYS Department of Correctional Services, 73 NY 2d 26, 538 NYS 2d
190, 191 (1988)]. Most recently, the Court reiterated its view of §50-a, citing that decision and
stating that:

“...we recognized that the decisive factor in determining whether an
officer’s personnel record was exempted from FOIL disclosure under
Civil Rights Law § 50-a was the potential use of the information
contained therein, not the specific purpose of the particular individual
requesting access, nor whether the request was actually made in
contemplation of litigation.

‘Documents pertaining to misconduct or rules
violations by corrections officers — which could well
be used in various ways against the officers — are the
very sort of record which *** was intended to be kept
confidential. *** The legislative purpose underlying
section 50-a *** was *** to protect the officers from
the use of records *** as a means for harassment and
reprisals and for the purpose of cross-examination’ (73
NY2d, at 31 [emphasis supplied])” (Daily Gazette v.
City of Schenectady, 93 NY2d 145, 156- 157 (1999)].

In short, based on the decisions cited above, I believe that the records requested from the
Sheriff would be exempt from disclosure.

I hope that I have been of assistance.

[ =
Robert J. Freeman

Executive Director
RJF:tt

cc: Town Supervisor, Town of Ulster
J. Richard Bockelman, Sherift
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Mr. Anthony Vitiello
96-A-7830

Sing Sing Correctional Facility
354 Hunter Street

Ossining, NY 10562-5442

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Vitiello:

[ have received your letter of November 15 in which you raised questions concerning the
propriety of a denial of access to records by the Office of the Queens County District Attorney. As
[ understand the matter, you requested arrest and similar reports pertaining to a person who was
arrested for impersonating a police officer and later pled guilty to a misdemeanor under the Vehicle
and Traffic Law in satisfaction of all charges, as well records of wiretapped conversations and any
“deals” relating to the matter. The agency withheld the records in their entirety on the basis of

§87(2)(e)(0).

First, I do not believe that there was any communication between this office and the Office
of the District Attorney concerning the matter.

Second, it is likely in my view, that some aspects of the records sought, particularly in the
arrest report, should be disclosed. Based on a rationale similar to that expressed in my letter
addressed to you on December 30, it is likely that other aspects of the request were properly denied.

As you are aware, the Freedom of Information Law is based upon a presumption of access.
Stated differently, all records of an agency are available, except to the extent that records or portions
thereof fall within one or more grounds for denial appearing in §87(2)(a) through (i) of the Law. I
point out that the introductory language of §87(2) refers to the authority to withhold "records or
portions thereof" that fall within the scope of one or more of the grounds for denial that follow.
Based on the quoted language, I believe that there may be situations in which a single record might
be both available or deniable in part. Further, the same language, in my opinion, imposes an
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obligation on an agency to review records sought in their entirety to determine which portions, if any,
may justifiably be withheld. Assuch, even though some aspects of a record might properly be denied,
the remainder might nonetheless be available and would have to be disclosed.

Although arrest records are not specifically mentioned in the current Freedom of Information
Law, the original Law granted access to "police blotters and booking records" [see original Law,
§88(1)(£)]. In my opinion, even though reference to those records is not made in the current statute,
I believe that such records continue to be available, for the present law was clearly intended to
broaden rather than restrict rights of access. Moreover, it was held by the state's highest court, the
Court of Appeals, several years ago that, unless sealed under §160.50 of the Criminal Procedure Law,
records of the arresting agency identifying those arrested must be disclosed [see Johnson Newspapers
v. Stainkamp, 61 NY 2d 958 (1984)].

Notwithstanding what I believe is a general right of access to booking records, as in the case
of the other records to which you referred, their content and the effects of disclosure are the factors
that determine the extent to which they must be disclosed or may be withheld. Since the person to
whom the arrest report pertains pled guilty, disclosure would not, in my view, interfere with an
investigation. However, portions of that record and the others might be withheld under different
exceptions, several of which were mentioned in the letter of December 30 and need not be reiterated
here.

Lastly, since your appeal was determined nearly a year ago, the time for the initiation of a
proceeding to seek review of the denial has expired. An Article 78 proceeding challenging an
agency’s action must be initiated within four months of the agency’s final determination ofthe matter.

I hope that I have been of assistance.

Sincerely,

‘k@yaﬁf&\

Robert J. Freeman
Executive Director

RJF;jm

cc: Andrew L. Zwerling
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Second, you asked whether you are “correct to seek the documentation on which answers are
based.” In my view, again, the factual circumstances determine the extent to which such a request
is valid. If a report is based on information contained within a particular map, for example, or a
memorandum prepared by an agency employee that consists largely of statistical or factual
information, the records used as the basis for the report would be identifiable and readily retrievable.
In other cases, however, documentation used to prepare “answers” may exist in a variety of sources
orlocations, including newspapers, encyclopedias, materials used or obtained from libraries, reference
materials and the like. Unless specific items have been collected or reproduced, it may be all but
impossible to identify or locate items upon which an agency relied in preparing a report or answers.

Third, as you may be aware, the regulations promulgated by the Committee on Open
Government (21 NYCRR Part 1401) require that each agency designate one or more persons as
“records access officer.” The records access officer has the duty of coordinating an agency’s
response to requests, and it has been advised that requests should ordinarily be made to that person.
If a request is made to a different person at an agency, I believe that he or she should respond directly
in a manner consistent with the Freedom of Information Law or forward the request to the records
access officer.

Lastly, you asked whether an answer or a letter “without official documentation {should] be
considered documentation that is legal, official, valid in law.” Without additional information
concerning the nature of the materials, | cannot effectively respond. For purposes of the Freedom
of Information Law, information kept, held or produced by, with or for a government agency, “in any
physical form whatsoever”, constitutes a “record” that falls within the coverage of that statute.

[ hope that I have been of assistance.
Sincerely,
\MJ S l{/‘;ﬁj?

Robert J. Freeman
Executive Director

RJF:jm

cc: Terryl L. Brown
Thomas Litzky
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"To ensure maximum access to government records, the 'exemptions
are to be narrowly construed, with the burden resting on the agency
to demonstrate that the requested material indeed qualifies for
exemption' (Matter of Hanig v. State of New York Dept. of Motor
Vehicles, 79 N.Y.2d 106, 109, 580 N.Y.S.2d 715, 588 N.E.2d 750
see, Public Officers Law § 89[4][b]). As this Court has stated, '[o]nly
where the material requested falls squarely within the ambit of one of
these statutory exemptions may disclosure be withheld' (Matter of
Fink v. Lefkowitz, 47 N.Y.2d, 567, 571, 419 N.Y.S.2d 467, 393
N.E.2d 463)" [87 NY 2d 267, 275 (1996)].

Just as significant, the Court in Gould repeatedly specified that a categorical denial of access
to records is inconsistent with the requirements of the Freedom of Information Law. In that case, the
Police Department contended that complaint follow up reports could be withheld in their entirety on
the ground that they fall within the exception regarding intra-agency materials, §87(2)(g). The Court,
however, wrote that: "Petitioners contend that because the complaint follow-up reports contain
factual data, the exemption does not justify complete nondisclosure of the reports. We agree" (id.,
276), and stated as a general principle that "blanket exemptions for particular types of documents are
inimical to FOIL's policy of open government" (id., 275). The Court also offered guidance to
agencies and lower courts in determining rights of access and referred to several decisions it had
previously rendered, stating that:

“...to invoke one of the exemptions of section 87(2), the agency must
articulate 'particularized and specific justification' for not disclosing
requested documents (Matter of Fink vi. Lefkowitz, supra, 4TN.Y .2d,
at 571,419 N.Y.S.2d 467, 393 N.E.2d 463). Ifthe court is unable to
determine whether withheld documents fall entirely within the scope
of the asserted exemption, it should conduct an in camera inspection
of representative documents and order disclosure of all nonexempt,
appropriately redacted matenal (see, Matter of Xerox Corp. v. Town
of Webster, 65 N.Y.2d 131, 133,490 N.Y.S. 2d, 488,480 N.E.2d 74;
Matter of Farbman & Sons v. New York City Health & Hosps. Corp.,
supra, 62 N.Y.2d, at 83, 476 N.Y.S.2d 69, 464 N.E.2d 437)" (id.).

Second, relevant to the matter is the initial ground for denial, §87(2)(a), which pertains to
records that are "specifically exempted from disclosure by state or federal statute." In the context
of your inquiry, insofar as disclosure of the records in question would identify a student, I believe that
they must be withheld. As you may be aware, a statute that exempts records from disclosure is the
Family Education Rights and Privacy Act (20 U.S.C. §1232g), which is commonly known as
"FERPA." Inbrief, FERPA applies to all educational agencies or institutions that participate in grant
programs administered by the United States Department of Education. As such, FERPA includes
within its scope virtually all public educational institutions and many private educational institutions.
The focal point of the Act is the protection of privacy of students. It provides, in general, that any
"education record," a term that is broadly defined, that is personally identifiable to a particular student
or students is confidential, unless the parents of students under the age of eighteen waive their right
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to confidentiality, or unless a student eighteen years or over similarly waives his or her right to
confidentiality. Further, the federal regulations promulgated under FERPA define the phrase
"personally identifiable information" to include:

"(a)  The student's name;

(b)  The name of the student's parents or
other family member;

(c)  The address of the student or student's family;

(d) A personal identifier, such as the student's social
security number or student number;

(e)  Alist of personal characteristics that would make the
student's identity easily traceable; or

(f)  Other information that would make the student's
identity easily traceable" (34 CFR Section 99.3).

Based upon direction provided by FERPA and the regulations that define “personally identifiable
information”, references to students' names or other aspects of records that would make a student's
identity easily traceable must in my view be withheld in order to comply with federal law.

In sum, based on FERPA, to the extent that the records in question contain personally
identifiable information relating to students, those portions must, in my view be withheld. Ibelieve,
however, that the remaining portions of the records would be available in accordance with the

Freedom of Information Law.

[ hope that [ have been of assistance.

Sin,erel ,
@@mg /-

. N /Le/\\
Robert J. Freeman '
Executive Director

RJF:tt

cc: James Whitney
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Mr. Paul Ryan

Business Representative

Local Union No. 3

International Brotherhood of Electrical Workers
200 Bloomingdale Road

White Plains, NY 10605

The staff of the Commuttee on Open Government is authorized to issue advisory opinions. The
ensuing staffadvisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Ryan:

I have received your letter of November 18, as well as the materials relating to it. Having
requested electrical permits from the Town of Greenburgh, the Town disclosed the permits following
the deletion of the names of the home and business owners whose properties would undergo electrical
work and the names of the contractors performing the work. You have sought my views concerning
the propriety of the deletions.

In this regard, as a general matter, the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an agency are available, except to the extent
that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a)
through (i) of the Law. From my perspective, the only ground for denial pertinent to an analysis of
rights of access is §87(2)(b), which permits an agency to withhold records to the extent that
disclosure would constitute “an unwarranted invasion of personal privacy.” In addition, §89(2)(b)
includes a series of examples of unwarranted invasions of personal privacy, one of which will be
considered later in this opinion.

In my view, the names of owners of businesses where electrical work is or has been performed
and the names of the electrical contractors must be disclosed. There are several judicial decisions,
both New York State and federal, that pertain to records about individuals in their business or
professional capacities and which indicate that the records are not of a “personal nature.” For
instance, one involved a request for the names and addresses of mink and ranch fox farmers from a
state agency (ASPCA v. NYS Department of Agriculture and Markets, Supreme Court, Albany
County, May 10, 1989). In granting access, the court relied in part and quoted from an opinion
rendered by this office in which it was advised that "the provisions concerning privacy in the Freedom
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of Information Law are intended to be asserted only with respect to 'personal' information relating
to natural persons". The court held that:

"...the names and business addresses of individuals or entities engaged
in animal farming for profit do not constitute information of a private
nature, and this conclusion is not changed by the fact that a person's
business address may also be the address of his or her residence. In
interpreting the Federal Freedom of Information Law Act (5 USC
552), the Federal Courts have already drawn a distinction between
information of a 'private' nature which may not be disclosed, and
information of a 'business' nature which may be disclosed (see e.g.,
Cohen v. Environmental Protection Agency, 575 F Supp. 425
(D.C.D.C. 1983)."

In another decision, Newsday, Inc. v. New York State Department of Health (Supreme Court, Albany
County, October 15, 1991)], data acquired by the State Department of Health concerning the
performance of open heart surgery by hospitals and individual surgeons was requested. Although the
Department provided statistics relating to surgeons, it withheld their identities. In response to a
request for an advisory opinion, it was advised by this office, based upon the New York Freedom of
Information Law and judicial interpretations of the federal Freedom of Information Act, that the
names should be disclosed. The court agreed and cited the opinion rendered by this office.

Like the Freedom of Information Law, the federal Freedom of Information Act includes an
exception to rights of access designed to protect personal privacy. Specifically, 5 U.S.C. 552(b)(6)
states that rights conferred by the Act do not apply to "personnel and medical files and similar files
the disclosure of which would constitute a clearly unwarranted invasion of personal privacy." In
construing that provision, federal courts have held that the exception:

"was intended by Congress to protect individuals from public
disclosure of 'intimate details of their lives, whether the disclosure be
of personnel files, medical files or other similar files'. Board of Trade
of City of Chicago v. Commodity Futures Trading Com'n supra, 627
F.2d at 399, quoting Rural Housing Alliance v. U.S. Dep't of
Agriculture, 498 F.2d 73, 77 (D.C. Cir. 1974); see Robles v. EOA,
484 F.2d 843, 845 (4th Cir. 1973). Although the opinion in Rural
Housing stated that the exemption 'is phrased broadly to protect
individuals from a wide range of embarrassing disclosures', 498 F 2d
at 77, the context makes clear the court's recognition that the
disclosures with which the statute is concerned are those involving
matters of an intimate personal nature. Because of its intimate
personal nature, information regarding 'marital status, legitimacy of
children, identity of fathers of children, medical condition, welfare
payment, alcoholic consumption, family fights, reputation, and so on'
falls within the ambit of Exemption 4. 1d. By contrast, as Judge
Robinson stated in the Chicago Board of Trade case, 627 F.2d at 399,
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the decisions of this court have established that information connected
with professional relationships does not qualify for the exemption"
[Sims v. Central Intelligence Agency, 642 F.2d 562, 573-573 (1980)].

In Cohen, the decision cited in ASPCA v. Department of Agriculture and Markets, supra, it
was stated pointedly that: "The privacy exemption does not apply to information regarding
professional or business activities...This information must be disclosed even if a professional
reputation may be tarnished" (supra, 429). Similarly in a case involving disclosure of the identities
of those whose grant proposals were rejected, it was held that:

"The adverse effect of a rejection of a grant proposal, if it exists at all,
is limited to the professional rather than personal qualities of the
applicant. The district court spoke of the possibility of injury
explicitly in terms of the applicants' 'professional reputation' and
'professional qualifications'. 'Professional’ in such a context refers to
the possible negative reflection of an applicant's performance in
‘grantsmanship' - the professional competition among research
scientists for grants; it obviously is not a reference to more serious
'professional’ deficiencies such an unethical behavior.  While
protection of professional reputation, even in this strict sense, is not
beyond the purview of exemption 6, it is not at its core" [Kurzon v.
Department of Health and Human Services, 649 F.2d 65, 69 (1981)].

The standard in the New York Freedom of Information Law, as in the case of the federal Act,
is subject to conflicting points of view, and reasonable people often differ with respect to issues
concerning personal privacy. In this instance, although the information about business owners and
contractors may in some instances be identifiable to particular individuals, it would pertain solely to
their business capacity. Unlike an individual's social security number or medical records identifiable
to patients, which would involve unique and personal details of people's lives, those items are not
"personal" in my opinion; rather, again, they deal with functions carried out by individuals business
in their capacities certified to teach at their business addresses.

In short, in my opinion and as indicated in the decisions cited above, the exception concerning
privacy does not extend to portions of the records identifying business owners or electrical
contractors.

Insofar as the deletions involve the owners of residential properties, the intended use of the
records has an impact on the authority of the Town to withhold their identities.

By way of background, when records are accessible under the Freedom of Information Law,
it has been held that they should be made equally available to any person, regardless of one's status,
interest or the intended use of the records [see Burke v. Yudelson, 368 NYS 2d 779, affd 51 AD 2d
673,378 NYS 2d 165 (1976)]. Moreover, the Court of Appeals, the State's highest court, has held
that:
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"FOIL does not require that the party requesting records make any
showing of need, good faith or legitimate purpose; while its purpose
may be to shed light on government decision-making, its ambit is not
confined to records actually used in the decision-making process.
(Matter of Westchester Rockland Newspapers v. Kimball, 50 NY 2d
575, 581.) Full disclosure by public agencies is, under FOIL, a public
right and in the public interest, irrespective of the status or need of the
person making the request” [Farbman v. New York City Health and
Hospitals Corporation, 62 NY 2d 75, 80 (1984)].

The only exception to the principles described above involves one provision pertaining to the
protection of personal privacy. As suggested earlier, §89(2)(b) provides a series of examples of
unwarranted invasions of personal privacy, one of which pertains to:

"sale or release of lists of names and addresses if such lists would be
used for commercial or fund-raising purposes" [§89(2)(b)(iii)].

The provision quoted above represents what might be viewed as an internal conflict in the law. As
indicated earlier, the status of an applicant and the purposes for which a request is made are irrelevant
to rights of access, and an agency cannot ordinarily inquire as to the intended use of records.
However, due to the language of §89(2)(b)(iii), rights of access to a list of names and addresses of
persons other than those identified in relation to business or professional activities, or equivalent
records, may be contingent upon the purpose for which a request is made [see Scott, Sardano &
Pomeranz v. Records Access Officer of Syracuse, 65 NY 2d 294, 491 NYS 2d 289 (1985);
Goodstein'v. Shaw, 463 NYS 2d 162 (1983)].

In a case involving a list of names and addresses in which the agency inquired as to the
purpose for which the list was requested, it was found that an agency could make such an inquiry.
Specifically, in Golbert v. Suffolk County Department of Consumer Affairs (Supreme Court, Suffolk
County, September 5, 1980), the Court cited and apparently relied upon an opinion rendered by this
office in which it was advised that an agency may appropriately require that an applicant for a list of
names and addresses provide an assurance that a list of names and addresses will not be used for
commercial or fund-raising purposes. In that decision, it was stated that:

"The Court agrees with petitioner's attorney that nowhere in the
record does it appear that petitioner intends to use the information
sought for commercial or fund-raising purposes. However, the reason
for that deficiency in the record is that all efforts by respondents to
receive petitioner's assurance that the information sought would not
be so used apparently were unsuccessful. Without that assurance the
respondents could reasonably infer that petitioner did want to use the
information for commercial or fund-raising purposes."

In addition, it was held that:
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"[Ulnder the circumstances, the Court finds that it was not
unreasonable for respondents to require petitioner to submit a
certification that the information sought would not be used for
commercial purposes. Petitioner has failed to establish that the
respondents denial or petitioner's request for information constituted
an abuse of discretion as a matter of law, and the Court declines to
substitute its judgement for that of the respondents" (id.).

Based on the foregoing, if it is determined that the permits are requested for a commercial
purpose, the names and home addresses of homeowners could, in my opinion, be deleted. Again,
however, I do not believe that the Town could justifiably delete the names of business owners or
contractors, irrespective of the intended use of the records.

I hope that I have been of assistance.
Sincerely,
Robert J. Freeman
Executive Director '
RIJF:jm
cc: Town Board

John Lucido
Alfreda Williams
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The staff of the. Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in vour correspondence.

Dear Mr. Kessler:

I have received your letter of November 17. In your capacity as counsel to the Village of
Oyster Bay Cove, you indicated that the Village has requested amendments to the Nassau County
Charter enacted since January |, 1995. Inresponse to the request, you were informed that the Office
of the County Attorney “has prepared the draft updates through June 30, 1999" and added that:

“These materials have been presented to Infrastructure Management
Systems to computerize and place into a format that will enable the
County Division of Printing and-Graphics to produce a new and
timproved version of the County Charter, Nassau County
Administrative Code, and ancillary materials contained within the
present volume. The format will be different than the current book
and will result in a comprehensive looseleaf binder system.

“At the present time the matter of the updates is still with
Infrastructure Management Systems which is about to deliver same to
the printers. The updates will not fit into the existing volume as I
previously stated. Instead, you will be able to obtain a completely
new volume which will be current through June 30, 1999. Tanticipate
that the new book will not be available for some time yet and when it
is, you can only obtain a copy from the Clerk of the County
Legislature. I canadvise you when same will be available but certainly
cannot provide you under FOIL documents which do not yet exist and
which are not maintained by this office.”
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[ agree with the statement that an agency is not required to provide documents that do not
yet exist. However, if lunderstand the situation accurately, the records of your interest do exist, but
have not yet been prepared in book form. If that is so, and if County officials have the ability to
locate the records, [ believe that the records in question must be disclosed, but in a manner or format
different from the final book format.

As you may be aware, the Freedom of Information Law pertains to agency records, and
§86(4) of that statute defines the term “record” expansively to mean:

"any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets,
forms, papers, designs, drawings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regulations or codes."

Based on the foregoing, if the amendments to the Charter exist on paper, for example, but not yet in
a final compendium, the paper documents would in my view constitute “records” that fall within the
coverage of the Freedom of Information Law.

It is noted that the Freedom of Information Law has been construed to require agencies to
produce accessible information in the format of the applicant's choice, so long as the agency is able
to do so and the applicant pays the proper fee. lllustrative of that principle is a case in which an
applicant sought a database in a particular format, and even though the agency had the ability to
generate the information in that format, it refused to make the database available in the format
requested and offered to make available a printout. In holding that the agency was required to make
the data available in the format requested and upon payment of the actual cost of reproduction, the
Court in Brownstone Publishers, Inc. v. New York City Department of Buildings unanimously held
that:

"Public Officers Law [section] 87(2) provides that, 'Each agency
. shall...make available for public inspection and copying all records.. '
Section 86(4) includes in its definition of 'record’, computer tapes or
discs. The policy underlying the FOIL is 'to insure maximum public
access to government records' (Matter of Scott, Sardano &
Pomerantz v. Records Access Officer, 65 N.Y.2d 294, 296-297, 491
N.Y.S.2d 289,480 N.E.2d 1071). Under the circumstances presented
herein, it is clear that both the statute and its underlying policy require
that the DOB comply with Brownstone's reasonable request to have
the information, presently maintained in computer language,
transferred onto computer tapes” [166 Ad 2d, 294, 295 (1990)].

I would conjecture that amendments to the Charter must be approved by the County’s
legislative body or other authority. If that is so, it is assumed that reference to the legislation would
appear in minutes of meetings, and that records containing or reflective of the amendments separate
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from the yet to be completed book exist. If my assumption is accurate, those other records should
be made available on request upon payment of the requisite fee for copying.

In sum, assuming that the records sought are available under the Freedom of Information Law
(and I believe that amendments to a charter would clearly be available), that they can be found, and
that the Village is willing pay the fee for copies, I believe that the Village would have the right to
obtain copies, irrespective of the form in which they exist.
[ hope that [ have been of assistance.
Sincerely,
5.
__x N AT

Robert J. Freeman
Executive Director

RJF)jm

cc: Richard S. Leffer



STATE OF NEW YORK
DEPARTMENT OF STATE
COMMITTEE ON OPEN GOVERNMENT

T570 o - 1599

“ommittee Members 41 State Street, Albany, New York 12231
(518) 4742518
Fax (518) 474-1927
Mary O. Donohue Website Address: http://www.dos state.ny.us/coog/coogwww.htm]
Alan Jay Gerson
Walter Grunfeld
Gary Lewi

Warren Mitofsky
Wade S. Norwood
David A Schulz
Joseph J. Seymour
Carole E. Stone
Alexander F. Treadwell

Executive Director

Robert J. Freeman January 5, 2000
Mr. Harold J. Shell, Jr.

96-A-3942

Green Haven Correctional Facility

Drawer B

Stormville, NY 12582

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Shell:

I have received your letter of November 5, as well as the materials attached to it. You have
sought my views concerning a request made under the Freedom of Information Law to the City of
Poughkeepsie Police Department.

In this regard, the primary point is that the Freedom of Information Law pertains to existing
records, and that §89(3) states in relevant part that an agency is not required to create a record in
response to a request. It appears that the City has provided the records that it maintains that fall
within the scope of your request. Insome instances, the records sought are apparently no longer used
or are maintained by entities other than the Poughkeepsie Police Department. In others, you asked
for interpretations (i.e., “what is meant by the phrase...”) or clarification of the meaning of certain
provisions. In short, an agency’s obligation under the Freedom of Information Law involves
providing access to existing records in a manner consistent with that statute; it does not require an
agency to create new records in order to explain the content of records.

It is also noted that you were given inaccurate information concerning the right to appeal a
denial of access. Having contacted the appropriate City official on your behalf, I was informed that
an appeal may be made to the City’s Equal Opportunity Officer, who is the Personnel Administrator.
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I hope that I have been of assistance.

RJF:tt

cc: Lt. Chris Rygiel

Sincerely,

f < %;LQ/\_//&\
éoggﬁ‘?l;xreeman

Executive Director
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Mr. Levert Hooks, Jr.
CMF V Wing 127-L
P.O. Box 2000

Vacaville, CA 95696-2000

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Hooks:

I have received your letter of November 15 in which you contended that the district attorney
in your case acted unethically, and you asked how you can use the Freedom of Information and
Privacy Laws “to gather the DA case files” and what you may do if the DA “still refuses to return any
files used against [you] in [your] criminal proceeding.”

Although what you want is not entirely clear, I offer the following general comments.

First, although the records maintained by the office of a district attorney are clearly subject
to the Freedom of Information Law, §92(1) of the Personal Privacy Protection Law specifies that that
statute does not apply to offices of district attorneys or any unit of local government.

Second, in seeking records from an agency, such as the office of a district attorney, §89(3)
of the Freedom of Information Law requires that an applicant “reasonably describe” the records
sought. Therefore, a request should include sufficient detail to enable agency staff to locate and
identify the records. Any such request should be directed to an agency’s “records access officer.”
That person has the duty of coordinating an agency’s response to requests (see 21 NYCRR Part

1401).

Third, while I am unfamiliar with the nature or content of the records of your interest, I note
that the Freedom of Information Law is based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that records or portions thereof fall within one
or more grounds for denial appearing in §87(2)(a) through (i) of the Law.
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Lastly, of possible relevance is the decision rendered in Moore v. Santucci [151 AD2d 677
(1989)] in which it was held that if a record was made available to you or your attorney, there must
be a demonstration that neither you nor your attorney possesses the record in order to successfully
obtain a second copy. Specifically, the decision states that:

"...if the petitioner or his attorney previously received a copy of the
agency record pursuant to an alternative discovery device and
currently possesses the copy, a court may uphold an agency's denial
of the petitioner's request under the FOIL for a duplicate copy as
academic. However, the burden of proof rests with the agency to
demonstrate that the petitioner's specific requests are moot. The
respondent's burden would be satisfied upon proof'that a copy of the
requested record was previously furnished to the petitioner or his
counsel in the absence of any allegation, in evidentiary form, that the
copy was no longer in existence. In the event the petitioner's request
for a copy of a specific record is not moot, the agency must furnish
another copy upon payment of the appropriate fee...unless the
requested record falls squarely within the ambit of 1 of the 8 statutory
exemptions" (id., 678).

Based on the foregoing, it is suggested that you contact your attorney to determine whether
he or she continues to possess records that might have been made available previously to you or the
attorney. If the attorney no longer maintains the records, he or she should prepare an affidavit so
stating that can be submitted to the office of the district attorney.

[ hope that I have been of assistance.

Sincerely,

5

Robert J. Freeman
Executive Director

RJF:tt
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Mr. William Mulqueen

Mid-Island Consulting Services, Inc.
1911 Route 110

Farmingdale, NY 11735

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Mulqueen:

I have received your letter of November 17, as well as the materials attached to it. In brief,
acting on behalf of an individual, you requested a communication sent by the Suffolk County
Probation Department to a judge in which the Department apparently offered an unfavorable
recommendation concerning the individual’s application to amend a “class B” certificate of relief from
disabilities to a “class C.” In response to both the initial request and the appeal that followed, you
were denied access on the basis of §390.50 of the Criminal Procedure Law. It is your view that the
cited provision is inapplicable, and you have sought assistance in the matter.

In this regard, I offer the following comments.

. First, I agree with your contention that §390.50 of the Criminal Procedure Law is irrelevant,
" for that statute pertains to pre-sentence reports and related memoranda that are prepared prior to
sentencing.

Second, separate are provisions dealing with certificates of relief from disabilities, which are
found in Article 23 of the Correction Law (§§700-706). Section 702(3) states that a court may
request that a probation service of a county conduct an investigation for the purpose of determining
whether a certificate should be issued and that “[a]ny probation officer requested to make an
investigation pursuant to this section shall prepare and submit to the court a written report in
accordance with such request.” Pertinent to the ability to gain access to such a report is subdivision
(6) of §702, which states that:

“Any written report submitted to the court pursuant to this section is
confidential and may not be made available to any person or public or
private agency except where specifically required or permitted by

R
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statute or upon specific authorization of the court. However, it shall
be made available by the court for examination by the applicant’s
attorney, or the applicant himself, if he has no attorney. In its
discretion, the court may except from a part or parts of the report
which are not relevant to the granting of a certificate, or sources of
information which have been obtained on a promise of confidentiality,
or any other portion thereof, disclosure of which would not be in the
interest of justice. The action of the court excepting information from
disclosure shall be subject to appellate review. The court, in its
discretion, may hold a conference in open court or in chambers to
afford an applicant an opportunity to controvert or to comment upon
any portions of the report. The court may also conduct a summary
hearing at the conference on any matter relevant to the granting of the
application and may take testimony under oath.”

Based on the foregoing, it is suggested that the subject of the record in question seek authorization
from the court in an attempt to obtain the record at issue.

I hope that I have been of assistance.
mcerely,
No 7.
RObert J Freeman \
Executive Director
RIJF:tt

cc: Derrick J. Robinson
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Mr. Levi Stackhouse

90-T-5040 A2-45B

Cayuga Correctional Facility

P.O.Box 1186

Moravia, NY 13118

The staff of the Committee on Open Government is authorized to issue advisory opinions, The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Stackhouse:

I have received your letter of November 19 in which you sought assistance concerning an
unanswered request for Family Court records.

In this regard, it is emphasized at the outset that the Committee on Open Government is
authorized to advise with respect to the Freedom of Information Law, which pertains to agency
records. Section 86(3) of the Freedom of Information Law defines the term "agency" to include:

"any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature.”

In turn, §86(1) defines "judiciary” to mean:

"the courts of the state, including any municipal or district court,
whether or not of record.”

As such, the Freedom of Information Law does not apply to the courts or court records.
Nevertheless, often other statutes provide rights of access to court records (see e.g., Judiciary

Law, §255). Further, of possible relevance to the matter is §166 of the Family Court Act. That
statute states that:
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"The records of any proceeding in the family court shall not be open
to indiscriminate public inspection. However, the court in its
discretion in any case may permit the inspection of any papers or
records. Any duly authorized agency, association, society or
institution to which a child is committed may cause an inspection of
the record of investigation to be had and may in the discretion of the
court obtain a copy of the whole or part of such record.”

Based on the foregoing, it is suggested that a request be made to the clerk, citing §166 and indicating
that the records pertain to you. In the alternative, since the records in question may be filed with

other courts, requests may be made to the clerks of those courts on the basis of the section of the
Judiciary Law cited earlier.

I hope that I have been of assistance.

Sincegely,
A T oo

Robert J. Freeman
Executive Director

RIJF:tt
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“reasonably describe” the records sought. Therefore, a request should include sufficient detail to
enable agency staff to locate and identify the records.

Home addresses of individuals generally may be withheld on the ground that disclosure would
constitute “an unwarranted invasion of personal privacy” [see Freedom of Information Law,
§87(2)(b)]. However, residence addresses contained in voter registration lists are available under the
Election Law from county boards of elections.. Therefore, if a person’s name and county of
residence are known or likely known, it may be possible to learn of that person’s address via a voter
registration list.

I hope that I have been of assistance.

Sincerely,

%@Qf;m £
obert J. Freeman

Executive Director

RJF:tt
Encs.
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Mr. David J. Todeschini
08-A-4798

Groveland Correctional Facility
P.O. Box 104

Sonyea, NY 14556-0001

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Todeschini

I have received your letter of November 20 in which you sought assistance concerning an
unanswered request for a record made to the Town of Minerva, specifically, “a record of phone calls
made from Minerva Town Hall...on Saturday May 17, 1997 from 3pm to 6:30 pm.”

In this regard, I offer the following comments.

First, the Freedom of Information Law provides direction concerning the time and manner in
which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law

states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. In sucha circumstance, I believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:
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"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

Second, the Freedom of Information Law pertains to existing records. Since the record in
question, if it ever existed, would have been prepared more than two years ago, it is possible that it
has been destroyed. Ifthat is so, the Freedom of Information Law would not apply. I note, too, that
§89(3) of the Law states in part that an agency is not required to create a record in response to a
request.

Third, as a general matter, the Freedom of Information Law is based upon a presumption of
access. Stated differently, all records of an agency are available, except to the extent that records or
portions thereof fall within one or more grounds for denial appearing in section 87(2)(a) through (1)
of the Law.

With respect to a telephone bill or log, of potential relevance is §87(2)(e), which permits an
agency to withhold records that:

"are compiled for law enforcement purposes and which, if disclosed,
would:

i. interfere with law enforcement investigations or judicial
proceedings;

ii. deprive a person of a right to a fair trial or impartial adjudication;

iii" identify a confidential source or disclose confidential information
relating to a criminal investigation; or

iv. reveal criminal investigative techniques or procedures, except
routine techniques and procedures.”

For §87(2)(e) to be applicable, I believe that it must be found initially that a record was "compiled
forlaw enforcement purposes". In my opinion, bills received from a telephone company, for example,
and the records reflective of payments of those bills, could not be characterized as having been
compiled for law enforcement purposes, but rather, in the ordinary course of business. Absent details
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concerning their content or function, it is unclear whether the telephone records you seek could be
characterized as having been compiled for law enforcement purposes.

Insofar as those records could be considered as having been compiled for law enforcement
purposes, the capacity to deny access is limited to the circumstances involving harmful effects of
disclosure described in subparagraphs (i) through (iv) of the Freedom of Information Law. Itis
possible, however, that disclosure of portions of the records sought might "identify a confidential
source or disclose confidential information relating to a criminal investigation" in conjunction with
subparagraph (iit) of §87(2)(e). To that extent, portions of the records might justifiably be withheld.

Aside from §87(2)(e), I believe that several of the grounds for denial may be relevant to a
determination of rights of access to telephone logs or billing records. The extent to which those
provisions could properly be asserted would be dependent upon the contents of the records and the
effects of their disclosure.

Of significance is §87(2)(g), which authorizes an agency to withhold records that:
“are inter-agency or intra-agency materials which are not:
1. statistical or factual tabulations or data;
it. instructions to staff that affect the public;
ii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or determinations
or external audits must be made available, unless a different ground for denial could appropriately be
asserted. Concurrently, those portions of inter-agency or intra-agency materials that are reflective
of opinion, advice, recommendation and the like could in my view be withheld. '

Another ground for denial that may be relevant is §87(2)(b), which permits an agency to
withhold records to the extent that disclosure would constitute "an unwarranted invasion of personal
privacy”. Although the standard concerning privacy is flexible and may be subject to conflicting
interpretations, the courts have provided substantial direction regarding the privacy of public
employees. First, it is clear that public employees enjoy a lesser degree of privacy than others, for
it has been found in various contexts that public employees are required to be more accountable than
others. Second, with regard to records pertaining to public employees, the courts have found that,
as a general rule, records that are relevant to the performance of a public employee' s official duties
are available, for disclosure in such instances would result in a permissible rather than an unwarranted
invasion of personal privacy [see e.g., Farrell v, Village Board of Trustees, 372 NYS 2d 905 (1975),
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Gannett Co. v. County of Monroe, 59 AD 2d 309 (1977), aff'd 45 NY 2d 954 (1978); Sinicropi v.
County of Nassau, 76 AD 2d 838 (1980); Geneva Printing Co. and Donald C. Hadley v, Village of
Lyons, Sup. Ct., Wayne Cty., March 25, 1981; Montes v. State, 406 NYS 2d 664 (Court of Claims,
1978); Powhida v. City of Albany, 147 AD 2d 236 (1989); Scaccia v. NYS Division of State Police,
530 NYS 2d 309, 138 AD 2d 50 (1988); Steinmetz v. Board of Education, East Moriches, Sup. Ct.,
Suffolk Cty., NYLJ, Oct. 30, 1980); Capital Newspapers v. Burns, 67 NY 2d 562 (1986)].
Conversely, to the extent that records are irrelevant to the performance of one's official duties, it has
been found that disclosure would indeed constitute an unwarranted invasion of personal privacy [see
e.g., Matter of Wool, Sup. Ct., Nassau Cty., NYLIJ, Nov. 22, 1977].

When a public officer or employee uses a telephone in the course of his or her official duties,
records involving the use of the telephone would, in my opinion, be relevant to the performance of
that person's official duties. On that basis, [ do not believe that disclosure would result in an
unwarranted invasion of personal privacy with respect to the officer or employee serving as a
government official. However, there may be privacy considerations concerning others identified in
the records.

Also potentially significant is §87(2)(f), which permits an agency to withhold records to the
extent that disclosure would "endanger the life or safety of any person.” In the context of the duties

law enforcement officials, §87(2)(f) might properly be asserted in a variety of contexts.

I hope that I have been of assistance.

Executive Director

RJF:tt

cc: Town Board
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Mr. Pedro Laureano
85-A-6071

Sing Sing Correctional Facility
354 Hunter Street

Ossining, NY 10562-5442

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Laureano;

I have received your letter of November 22 and the materials attached to it. You have raised
a series of questions concerning “inmate review worksheets.” = It appears that you are required to
endorse the worksheets, but you allege that information is added to them following the endorsement,
and that redactions have been made when you requested copies of the worksheets.

You have asked whether you should be furnished with copies of the records in question “free
of charge” following your endorsement and whether all such forms that you have endorsed since 1997
should be made available without redaction. In this regard, I offer the following comments.

First, there is nothing in the Freedom of Information Law that would require that a copy of
a record be made available free of charge. Since that statute is applicable to all agency records,
including the worksheets, I believe that the Department of Correctional Services is authorized to
assess its established fee for copies.

Second, the purpose ofthe verification of information, or endorsement, provided by an inmate
is unclear. Ifitis intended to demonstrate that an inmate has read the entire content of the worksheet,
it would appear that the form would be available in its entirety to the inmate and that additions should
not be made after the inmate has read the form. If, on the other hand, it is intended to ensure that an
inmate has read or agrees with factual information appearing on the form, and if the endorsement is
intended to be made prior to expressions of opinion or “evaluative” material offered by Department
employees, the practice that you described would appear to be consistent with that intent. In that
situation, the advice offered to you in our last communication would be reiterated, that intra-agency
materials consisting of opinion, advice, recommendation and the like may be withheld under §87(2)(g)
of the Freedom of Information Law.
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1 hope that I have been of assistance.

Sincerely,

~ § b \/g 14 /%‘/L'C’-\\
obert J. Freeman _
Executive Director
RIJF:tt

cc: Anthony J. Annucci
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Dear Mr.

I have received your letter of November 28, as well as the materials relating to it. You have
sought assistance in obtaining an evaluation pertaining to yourself prepared by the Ulster County
Mental Health Department, apparently at the direction of the Family Court. You were informed by
the Department that its “historical understanding” has been that the kind of record at issue is the
property of the Court, and that a request should be directed to the Court.

Based on a recent decision rendered by the Court of Appeals, the state’s highest court, it
appears that, with possible exceptions, the contents of the evaluation should be disclosed to you.

By way of background, the Freedom of Information Law pertains to agency records, and
§86(3) of that statute defines the term "agency" to include:

"any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."

In turn, §86(1) defines "judiciary" to mean:

"the courts of the state, including any municipal or district court,
whether or not of record.”

As such, the Freedom of Information Law clearly applies to a county mental health department, but
it excludes the courts and court records from its coverage. This is not to suggest that court records
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may not be accessible, for other provisions of law frequently require or authorize disclosure of those
records. Of possible significance, for example is §166 of the Family Court Act. That statute states
that:

"The records of any proceeding in the family court shall not be open
to indiscriminate public inspection. However, the court in its
discretion in any case may permit the inspection of any papers or
records. Any duly authorized agency, association, society or
institution to which a child is committed may cause an inspection of
the record of investigation to be had and may in the discretion of the
court obtain a copy of the whole or part of such record."

In my view, a request for a record pertaining to yourself would not constitute “indiscriminate public |
inspection”, and therefore, if the Family Court maintains the record in question, I believe that it would
be authorized to disclose its contents to you.

I point out that the coverage of the Freedom of Information Law is broad, for §86(4) defines
the term “record” expansively to include:

"any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets,
forms, papers, designs, drawings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regulations or codes."

Based on the foregoing, the report at issue would appear to constitute an agency record. As the
matter relates to the County Mental Health Department, as a general matter, the Freedom of
Information Law is based upon a presumption of access. Stated differently, all records of an agency
are available, except to the extent that records or portions thereof fall within one or more grounds
for denial appearing in §87(2)(a) through (i) of the Law. The first ground for denial, §87(2)(a),
pertains to records that "are specifically exempted from disclosure by state or federal statute." One
such statute is §33.13 of the Mental Hygiene Law, which prohibits mental health facilities from
disclosing clinical records pertaining to a patient or client.

Consequently, a different statute, however, deals directly with rights of access to mental
health records by the subject of those records. Specifically, §33.16 of the Mental Hygiene Law
provides rights of access to clinical mental health records, with certain exceptions, to "qualified
persons," and paragraph 7 of subdivision (a) of that section defines that phrase to include "any
properly identified patient or client." It appears that you are a "qualified person” and that you may
assert rights of access under that statute.

I note that the right of a qualified person to obtain records pertaining to himself or herself is
not absolute, for subdivision (c)(1) of §33.16 provides that such records may be withheld insofar
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disclosure “can reasonably be expected to cause substantial and identifiable harm to the patient or
client or others which would outweigh the qualified person’s right of access to the record...”

As suggested earlier, the Court of Appeals dealt recently with a similar matter involving
access by a patient to medical records maintained by the State Department of Health that were
prepared by a hospital. In Mantica v. New York State Department of Health ( NY 2d__,
October 26, 1999), the Court wrote that “[t]he issue here is whether patients may obtain their own
medical records from a state agency pursuant to New York State’s Freedom of Information
Law...despite the prohibition of Public Health Law § 18(6) against redisclosure of patient information
by third parties.” The Court unanimously held that the records should be made available to patients,
but “that right is not absolute.” In a manner analogous to the provisions of the Mental Hygiene Law
quoted above, the Public Health Law provision generally granting patients access to records
pertaining to themselves enables a provider to deny access when disclosure could cause “substantial
and identifiable harm” to the patient or others, or when the records contain “privileged doctors’
notes”. Due to the similarity between the situation that you described and that presented in Mantica,
I believe that the principles and the outcome should be the same, i.e., that you have a right to the
evaluation, except to the extent that the Department may deny access pursuant to §33.16(c)(1) of the
Mental Hygiene Law.

Lastly, subdivision (d) of §33.16 pertains to the right to appeal a denial of access and states
that:

"(d) Clinical records access review committees. The commissioner of
mental health the commissioner of mental retardation and
developmental disabilities and the commissioner of alcoholism and
substance abuse services shall appoint clinical record access review
committees to hear appeals of the denial of access to patient or client
records as provided in paragraph four of subdivision (c) of this
section. Members of such committee shall be appointed by the
respective commissioners.  Such clinical record access review
committees shall consist of no less than three nor more than five
persons. The commissioners shall promulgate rules and regulations
necessary to effectuate the provisions of this subdivision."

If you do not receive a satisfactory response to your request, it is suggested you request the
rules and regulations from the appropriate commissioner in order to ensure that you are following the
correct procedure and that you can properly attempt to assert your rights.
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I hope that I have been of assistance.

RIJF:tt

cc: Marshall Beckman

Sincerely,

‘Robert J. Freemanﬂ—\

Executive Director
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Farr:

I have received your letter of November 24. You have sought guidance concerning the ability
to obtain records concerning a witness who testified at your trial, particularly a “deal” made by the
district attorney and the witness.

In this regard, I offer the following comments.

First, it is emphasized that the Freedom of Information Law pertains to agency records, and
that §89 (3) of that statute provides in relevant part that an agency, such as the office of a district
attorney, is not required to create a record in response to a request. Therefore, if there is no record
of a “deal”, the Freedom of Information Law would not apply.

Second, insofar as records exist, the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an agency are available, except to the extent
that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a)
through (i) of the Law.

From my perspective, if a record reflective of a deal exists, it could likely be withheld.
Pertinent would be §87 (2)(b), which authorizes an agency to withhold records when disclosure
would result in “an unwarranted invasion of person privacy,” §87 (2)(e)(iii) concerning the ability to
withhold records compiled for law enforcement purposes which, if disclosed, would reveal
confidential information regarding a criminal investigation, and §87(2)(f). That provision permits an
agency to withhold records to the extent that disclosure would “endanger the life or safety of any
person.”
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You may be able to obtain the criminal history of a witness who testified against you. With
respect to criminal history records, the general repository of those records is the Division of Criminal
Justice Services. While the subject of a criminal history record may obtain such record from the
Division, it has been held that criminal history records maintained by that agency are exempted from
public disclosure pursuant to §87(2)(a) of the Freedom of Information Law [Capital Newspapers v.
Poklemba, Supreme Court, Albany County, April 6, 1989]. Nevertheless, if, for example, criminal
conviction records were used in conjunction with a criminal proceeding by a district attorney, it has
been held that the district attorney must disclose those records [see Thompson v. Weinstein, 150 AD
2d 782 (1989)]. [Woods v, Kings County District Attorney's Office, 234 AD 2d 554 (1996)]. In
Woods, the Court upheld a denial of a request for the rap sheets "of numerous individuals who were
not witnesses at {the petitioner's] trial." However, it distinguished its determination from the holding
in Thompson, supra, in which it was found that a rap sheet must be disclosed when the request is
"limited to the criminal convictions and any pending criminal actions against an individual called by
the People as a witness in the petitioner's criminal trial." Therefore, insofar as your request involves
records analogous to those found to be available in Thompson, I believe that the district attorney
would be required to disclose.

It is also noted that while records relating to convictions may be available from the courts or
other sources, when charges are dismissed in favor of an accused, records relating to arrests that did
not result in convictions are generally sealed pursuant to §160.50 of the Criminal Procedure Law.

I hope that I have been of assistance.
Sincerely,

Lo g £

Robert J. Freeman
Executive Director

RJF:tt
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"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

I note that although an agency must grant access to records, deny access or acknowledge the
receipt of a request within five business days, when such acknowledgement is given, there is no
precise time period within which an agency must grant or deny access to records. The time needed
to do so may be dependent upon the volume of a request, the possibility that other requests have been
made, the necessity to conduct legal research, the search and retrieval techniques used to locate the
records and the like. In short, when an agency acknowledges the receipt of a request because more
than five business days may be needed to grant or deny a request, so long as it provides an
approximate date indicating when the request will be granted or denied, and that date is reasonable
in view of the attendant circumstances, 1 believe that the agency would be acting in compliance with
law.

Notwithstanding the foregoing, in my view, every law must be implemented in a manner that
gives reasonable effect to its intent, and I point out that in its statement of legislative intent, §84 of
the Freedom of Information Law states that "it is incumbent upon the state and its localities to extend
public accountability wherever and whenever feasible." Therefore, if records are clearly available to
the public under the Freedom of Information Law, or if they are readily retrievable, there may be no
basis for a lengthy delay in disclosure.

I hope that I have been of assistance.

Sincerely,

Lol £

Robert J. Freeman :
Executive Director

RIF:tt

cc: Terryl L. Brown, Records Access Officer
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Mr. Raymond Ferrari
95-R-6002

Coxsackie Correctional Facility
P.O. Box 999

Coxsackie, NY 12051

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Ferrari:

[ have received your letter of November 30 in which you sought assistance in relation to two
requests made under the Freedom of Information Law. The first involves “all Unusual Incident
Reports (UI's), Memoranda, records disciplinary records, gossip or other reference used in [the
Department of Correctional Services'] decision to deny [your] transfer to Hudson Correctional
Facility.” The second relates to a variety of “institutional records” maintained by your facility.

In this regard, [ offer the following comments.

First, since you requested copies of a substantial number of records, [ point out that an agency
may require payment of a fee of up to twenty-five cents per photocopy prior to making copies of
records available. Further, it hasbeen held that an agency may charge its established fee, even though
the request is made by an indigent inmate [Whitehead v. Morgenthau, 552 NYS 2d 518 (1990)].

Second, at the end of the lengthy request, you wrote that the records “should be organized
and categorized, chronologically under topics, headers, indexes, etc.”, that a cover letter be prepared
describing the contents of the records, and that each document withheld in whole or in part should
be listed with a citation justifying the denial. In short, the Freedom of Information Law does not
require that those actions be accomplished. An agency’s obligation under the Freedom of
Information Law involves disclosing records to the extent required by law; it does not require that
records be arranged in any particular manner, that their contents be described or explained or that
each record withheld in whole or in part be identified. When records are withheld, the reasons for
the denial must be given in writing, but an agency is not required to provide the kind of detailed
response that you suggested.
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Third, I am unaware of the manner in which the records requested are maintained. That being
so, I point out that §89(3) of the Freedom of Information Law requires that an applicant “reasonably
describe” the records sought. Therefore, a request should include sufficient detail to enable agency
staff to locate and identify the records. If records are not kept or filed in a manner in which those of
your interest can be found without reviewing hundreds or perhaps thousands of records, to that
extent, the request may not meet the standard of reasonably describing the records.

Insofar as an appropriate request for records is made, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all records of an agency are available, except
to the extent that records or portions thereof fall within one or more grounds for denial appearing in
§87(2)(a) through (i) of the Law. While [ am unfamiliar with the contents of the records sought,
several grounds for denial would, in my view, be pertinent to an analysis of rights of access.

Perhaps most significant with respect to communications between and among agency
employees is §87(2)(g), which permits an agency to withhold records that:

"are inter-agency or intra-agen(cy materials which are not:
i. statistical or factual tabulations or data;

il. instructions to staff that aftect the public;

ii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

[t is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or determinations
or external audits must be made available, unless a different ground for denial could appropriately be
asserted. Concurrently, those portions of inter-agency or intra-agency materials that are reflective
of opinion, advice, recommendation and the like could in my view be withheld.

[ point out that a decision rendered in 1989 might have dealt with the some of the kinds of
records concerning transfers in which you are interested. In that case, it was stated that:

"The petitioner seeks disclosure of unredacted portions of five
Program Security and Assessment Summary forms, prepared semi-
annually or upon the transfer of an inmate from one facility to another,
which contain information to assist the respondents in determining the
placement of the inmate in the most appropriate facility. The
respondents claim that these documents are exempted from disclosure
under the intra-agency memorandum exemption contained in the
Freedom of Information Law (Public Officers Law, section 87[2][g]).
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We have examined in camera unredacted copies of the documents at
issue (see Matter of Nalo v, Sullivan, 125 AD 2d 311, 509 NYS 2d
53; see also Matter of Allen Group, Inc. v. New York State Dept. of
Motor Vehicles, App. Div.,, 538 NYS 2d 78), and find that they are
exempted as intra-agency material, inasmuch as they contain
predecisional evaluations, recommendations and conclusions
concerning the petitioner's conduct in prison (see Matter of Kheel v.
Ravitch, 62 NY 2d 1, 475 NYS 2d 814, 464 NE 2d 118; Matter of
Town of OQyster Bay v. Williams, 134 AD 2d 267, 520 NYS 2d 599)"
[Rowland D. v. Scully, 543 NYS 2d 497, 498; 152 AD 2d 570
(1989)].

Insofar as the records sought are equivalent to those described in Rowland D., it appears that
they could be withheld.

Also relevant, particularly concerning those records that identify persons other than yourself,
is §87(2)(b), which authorizes an agency to deny access to the extent that disclosure would constitute

“an unwarranted invasion of personal privacy.”

A provision that is often significant in relation to unusual incidents is §87(2)(e). That
provision enables an agency to withhold records that:

"are compiled for law enforcement purposes and which, if disclosed,
would:

i. interfere with law enforcement investigations or judicial
proceedings;

il. deprive a person of a right to a fair trial or impartial adjudication;

ii. identify a confidential source or disclose confidential information
relating to a criminal investigation; or

iv. reveal criminal investigative techniques or procedures, except
routine techniques and procedures."

Lastly, §87(2)(f) authorizes an agency to withhold records insofar as disclosure would
“endanger the life or safety of any person.”

In sum, while some of the records or portions of the records may be available under the
Freedom of Information Law, it is likely that others may justifiably be withheld.
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I hope that | have been of some assistance. Should any further questions arise, please feel free
to contact me.

Sincerely,

@QMT f ,f No—"""

obert J. Freeman
Executive Director

RJF:jm

cc: Jack Alexander
Dominic Mantello
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Mr. Gary Cody

97-A-4181

Green Haven Correctional Facility
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Stormville, NY 12582-0010

The staff of the Committee on Open Government is authorized to issue advisory opinions. The ensuing
staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Cody:

I have received your letter of December 6 in which you asked that 1 review appeals made under
the Freedom of Information Law to the Division of the State Police and the Office of the Warren County
District Attorney. It appears that both requests involve the same records. The Division denied the request
on the basis of §87(2)(e)(iv) of the Freedom of Information Law, and an assistant district attorney indicated
that the records had been made available to your attorney and you should seek them from the attorney.

In this regard, since the records at issue appear to have been made available to your attorney, I
direct your attention to Moore v, Santucci [151 AD 2d 677 (1989)]. In that decision, it was determined
that an agency need not make available records that had been previously disclosed to the applicant or that
person's attorney, unless there is an allegation "in evidentiary form, that the copy was no longer in
existence." In my view, if you can "in evidentiary form" demonstrate that neither you nor your attorney
maintains records that had previously been disclosed, the agency would be required to respond to a request
for the same records.

I hope that I have been of assistance.

Sincerely,

Robert J. Freeman
Executive Director
RJF;jm
cc: Deputy Superintendent - Administration
Lt. Laurie M. Wagner
Marcy 1. Flores
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From my perspective, Mr. Beditz’ position is inconsistent with law. In thisregard, 1 offer the
following comments.

First, for reasons discussed in the opinion of August 6, I believe that your requests made
directly to faculty members were valid, and that SUNY was required to respond in a manner
consistent with the Freedom of Information Law. To briefly reiterate the points made in that
opinion, booklists maintained by faculty members constitute “records” that fall within the coverage
of the Freedom of Information Law; the persons in receipt of the requests must either respond to you,
the applicant for the records, or forward the requests to the appropriate person, i.e., SUNY s records
access officer, who, by law, has “the duty of coordinating agency response to public requests for
access to records” [21 NYCRR §1401.2(a)]; and SUNY, through its records access officer and
employees, must respond in accordance with the time limitations imposed by law,

If my understanding of the matter is accurate, Mr. Beditz has failed to accomplish the duties
he is bound by law to carry out, and the records sought have been improperly withheld.

Second, while the state’s highest court determined that an institution in the State University
system is not required to disclose compilations of booklists, the Court of Appeals also indicated that
the contents of those compilations may be acquired by anyone willing to expend the time, effort and
expense of developing the compilations on their own initiative [see Encore College Bookstores, Inc.
v. Auxiliary Service Corporation of the State University of New York at Farmingdale, 87 NY2d 410
(1996)]. In Encore, the Auxiliary Services Corporation (ASC) operated a campus bookstore for a
branch of the State University pursuant to a contract, and its records were found to be records of the
State University and, therefore, subject to the Freedom of Information Law. Barnes & Noble was
awarded a contract to stock course books designated by the faculty, and “[i]n order to ensure that
the bookstore had a complete inventory of the textbooks needed for the upcoming semester, Barnes
& Noble sent each faculty member a purchase order form on which they listed the desired books” (id.,
415). The forms were returned to Barnes & Noble, and copies were sent to ASC. Encore requested
the lists furnished to the University by Barnes & Noble, for like Mary Jane Books, it operated a
bookstore near the campus.

Although the Court found that the booklists maintained by ASC were State University records
subject to rights conferred by the Freedom of Information Law, it determined that they could be
withheld under §87(2)(d) of that statute. That provision enables an agency to withhold records that:

“are trade secrets or are submitted to an agency by a commercial

enterprise or derived from information obtained from a commercial

enterprise and which if disclosed would cause substantial injury to the

competitive position of the subject enterprise;”

&
The Court adopted the “substantial competitive harm” test enunciated by federal courts in interpreting
the federal Freedom of Information Act and found that the proper assertion of §87(2)(d) “turns on
the commercial value of the requested information to competitors and the cost of acquiring it through
other means” (id., 420),



Mr. Adam Militello
January 12, 2000
Page -3 -

If you requested the booklists that Barnes & Noble has developed through a substantial
expenditure of time, effort and resources, [ believe that a denial of access would be fully appropriate
and consistent with law and the holding in Encore. However, since you attempted through the
Freedom of Information Law to make requests to individual faculty members, exerting your own
time, effort and resources, you are not seeking to take advantage of the work already performed by
a competitor; rather, it appears that you are attempting to duplicate that effort. Consequently,
disclosure of those individual items of information could not be equated, in my view, with the
disclosure of the lists or compilations that were prepared by Barnes & Noble in Encore. As stated
by the Court of Appeals:

“The information in the booklist, accumulated by virtue of the effort
and expense of Barnes & Noble, is also directly available to Encore.
Disclosure through FOIL however, would enable Encore to obtain the
requisite information without expending its resources, thereby
reducing its cost of business and placing Barnes & Noble at a
competitive disadvantage” (id., 421).

“Disclosure through FOIL” in the context of Encore involved the “accumulation” of information by
Barnes & Noble that its competitor sought to obtain with virtually no effort on its part. In your
situation, you are seeking to duplicate the effort on your own. That being so, and in view of the
decision rendered by the state’s highest court, I do not believe that SUNY could justifiably assert
§87(2)(d) or any other ground for denial as a basis for withholding the individual booklists maintained
by faculty members that you have requested. On the contrary, I believe that it is the responsibility
of SUNY, through its records access ofticer, to ensure that those records are made available to you,
either directly by faculty members or by the records access officer in the performance of his duty to
coordinate SUNY'’s response to your request.

In an effort to enhance compliance with and understanding of the Freedom of Information
Law, copies of this opinion will be forwarded to SUNY officials.

Kerely,
A
i \ \5. J/\QJ\...——————.

Robert J. Freeman
Executive Director

[ hope that I have been of assistance.

RJF:ti i

cc: Stephen J. Beditz
Jeffrey Perez
Brian Cuinan
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Mr. Stephen M. Seifert
91-A-4999

Coxsackie Correctional Facility
P.O. Box 999

Coxsackie, NY 12051-0999

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Seifert:

I have received your letters of December 7 and 27. Please note that responses to inquiries
are prepared in accordance with the order in which they are received. You have complained with
respect to delays encountered in your efforts in obtaining records from the Department of
Correctional Services.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively deried. Insucha circumstance, I believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

" ..any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,



Mr. Stephen Seifert
January 13, 2000
Page 2—

who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further demial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

Enclosed is “Your Right to Know”, which describes the Freedom of Information Law.

I hope that I have been of assistance.
Sincerely,
i | |
Robert J. Freeman -
Executive Director
RJF:jm

Enc.
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Mr. Herbert T. Jones

93-B-2972

Groveland Correctional Facility

P.O. Box 104

Sonyea, NY 14556-0001

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Jones:

I have received your letter of December 2 in which you sought assistance in obtaining a
medical report concerning a person other than yourself, as well as grand jury testimony given by that
person and a police officer. '

In this regard, [ do not believe that the Freedom of Information Law provides rights of access
to the records in question. As a general matter, that statute is based upon a presumption of access.
Stated differently, all records of an agency are available, except to the extent that records or portions
thereof fall within one or more grounds for denial appearing in §87(2)(a) through (i) of the Law.

Relevant under the circumstances is the first ground for denial, §87 (2)(a), which pertains to
records that “ are specifically exempted from disclosure by state or federal statute.” One such statute,
§190.25(4) of the Criminal Procedure Law deals with grand jury proceedings and provides in relevant
part that:

“Grand jury proceedings are secret, and no grand juror, or other
person specified in subdivision three of this section or section 215.70
of the penal law, may, except in the lawful discharge of his duties or
upon written order of the court, disclose the nature or substance of

. any grand jury testimony, evidence, or any decision, result or other
matter attending a grand jury proceeding.”

As such, grand jury minutes and related records would be outside the scope of rights conferred by
the Freedom of Information Law. Any disclosure of those records would be based upon a court
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order or perhaps a vehicle authorizing or requiring disclosure that is separate and distinct from the
Freedom of Information Law.

With respect to medical records, §89(2)(b) specifies that medical information may be withheld
on the ground that disclosure would constitute “an unwarranted invasion of personal privacy.”

I hope that the foregoing serves to enhance your understanding of the matter and that I have
been of assistance.

Sincerely,

L) S

Robert J. Freeman
Executive Director

RJF:tt
cc: John DeFranks
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Mr. Anthony Bennett
96-B-1530

P.O. Box 149

Attica, NY 14011

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staffadvisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Bennett;

I have received your letter of December 6. You asked whether “a correctional facility doctor
is legally able to release an inmate’s dental, medical records to the New York State Asst. Attorney
General to review and make copies, without first receiving a sign [sic] authorization from [you], or
a sign waiver which [you] agree to.” '

From my perspective, the issue arises not under the Freedom of Information or Personal
Privacy Protection Laws, but rather under §18 of the Public Health Law. While I am not an expert
with respect to that statute, unless the records are disclosed pursuant to a court order, I do not
believe that an assistant attorney general would be a “qualified person” entitled to gain access to
medical records pertaining to you [see Public Health Law, §18(1)(g)]. Further, subdivision (6) of §18
concerning disclosure to third persons states in relevant part that:

“Whenever a health care provider, as otherwise authorized by law,
discloses patient information to a person or entity other than the
subject of such information or to other qualified persons, either a copy
of the subject’s written authorization shall be added to the patient
information or the name and address of such third party and a notation
of the purpose for the disclosure shall be indicated in the file or record
of such subject’s patient information maintained by the provider
provided, however, that for disclosures made to government agencies
making payments on behalf of patients or to insurance companies
licensed pursuant to the insurance law such a notation shall only be
entered at the time the disclosure is first made. This subdivision shall
not apply to disclosure to practitioners or other personnel employed
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by or under contract with the facility, or to government agencies for
purposes of facility inspections or professional conduct investigations.
Any disclosure made pursuant to this section shall be limited to that
information necessary in light of the reason for disclosure.”

To obtain additional information concerning access to medical records, it is suggested that
you may write to:

Access to Patient Information Program
New York State Department of Health
Hedley Park Place

Suite 303 _

433 River Street

Troy, NY 12180

[ hope that [ have been of assistance.
Sincerely,

4’\903 5/

Robert J. Freeman
Executive Director

RJF:;jm
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Mr. Rafael Robles

88-A-8275

Great Meadow Correctional Facility

P.O. Box 51

Comstock, NY 12821

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Robles:

I have received your letter of December 3 concerning your request for rap sheets from the
Office of the Kings County District Attorney concerning witnesses who testified against you at your
trial. You were informed that none of the witnesses had any convictions, but some may have rap
sheets.

In this regard, by way of background, the general repository of criminal history records, or
rap sheets, is the Division of Criminal Justice Services. While the subject of a criminal history record
may obtain such record from the Division, it has been held that criminal history records maintained
by that agency are exempted from public disclosure pursuant to §87(2)(a) of the Freedom of
Information Law [Capital Newspapers v. Poklemba, Supreme Court, Albany County, April 6, 1989].
Nevertheless, if, for example, criminal conviction records were used in conjunction with a criminal
proceeding by a district attorney, it has been held that the district attorney must disclose those records
[see Thompson v. Weinstein, 150 AD 2d 782 (1989)]. '

It is noted that in a decision rendered by the Appellate Division, Second Department, the
Court reconfirmed its position that criminal history records are, in general, exempt from disclosure
[Woods v. Kings County District Attorney's Office, 234 AD 2d 554,(1996)]. In Woods, the Court
upheld a denial of a request for the rap sheets "of numerous individuals who were not witnesses at
[the petitioner's] trial." However, it distinguished its determination from the holding in Thompson,
supra, in which it was found that a rap sheet must be disclosed when the request is "limited to the
criminal convictions and any pending criminal actions against an individual called by the People as
a witness in the petitioner's criminal trial." Therefore, insofar as your request involves records
analogous to those found to be available in Thompson, I believe that the District Attorney would be
required to disclose. '
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It is emphasized, however, that while records relating to convictions may be available from
the courts or other sources, when charges are dismissed in favor of an accused, records relating to
arrests that did not result in convictions are generally sealed pursuant to §160.50 of the Criminal
Procedure Law. Therefore, if a rap sheet includes reference to arrests or charges that did not result
in convictions, the records would be sealed and exempt from disclosure.

I hope that I have been of assistance.

Sincerely, :
£ Q
/ . a
Kobeds A
Robert J. Freeman

Executive Director
RIJF:tt

cc: Jodi L. Mandel
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"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. Insuch a circumstance, 1 believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

" ..any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

I hope that I have been of assistance.

RJF;jm

cc: County Supervisor
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Mr. Philip King
91-A-5926
Woodbourne Prison
Pouch No. |
Woodbourne, NY 12788

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinionis based solely upon the information presented in your correspondence.

Dear Mr. King:

[ have received your letter of November 30 in which you raised questions concerning access
to certain records.

First, with regard to the pre-sentence report, although the Freedom of Information Law
provides broad rights of access to records, the first ground for denial, §87(2)(a), states that an agency
may withhold records or portions thereof that "...are specifically exempted from disclosure by state
or federal statute..." Relevant under the circumstances is §390.50 of the Criminal Procedure Law,
which, in my opinion represents the exclusive procedure concerning access to pre-sentence reports.

Section 390.50(1) of the Criminal Procedure Law states that:

"Any pre-sentence report or memorandum submitted to the court
pursuant to this article and any medical, psychiatric or social agency
report or other information gathered for the court by a probation
department, or submitted directly to the court, in connection with the
question of sentence is confidential and may not be made available to
any person or public or private agency except where specifically
required or permitted by statute or upon specific authorization of the
court. For purposes of this section, any report, memorandum or other
information forwarded to a probation department within this state is
governed by the same rules of confidentiality. Any person, public or
private agency receiving such material must retain' it under the same
conditions of confidentiality as apply to the probation department that
made it available."

FEd
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In addition, subdivision (2) of §390.50 states in part that: "The pre-sentence report shall be made
available by the court for examination and copying in connection with any appeal in the case..."

In view of'the foregoing, I believe that a pre-sentence report may be made availablé only upon
the order of a court, and only under the circumstances described in §390.50 of the Criminal
Procedure Law. It is suggested that you review that statute.

Second, criminal history records are exempt from disclosure. However, they are available to
the subjects of those records pursuant to the regulations promulgated by the Division of Criminal
Justice Services. [ believe that those regulations would give you the right to obtain a copy of a rap
sheet pertaining to you. I note, too, that the regulations also include provisions regarding the
correction or amendment of criminal history records.

I hope that I have been of assistance.
Sincerely,

Cessa

Robert J. Freeman
Executive Director

RJF:jm

cc: Louis M. Gelormino
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Ms. Susan M. Coyle
Attorney at Law

609 Cross Bay Boulevard
Broad Channel, NY 11693

The staff of .the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staffadvisory opinion is based solely upon the information presented in your correspondence.

Dear Ms. Coyle:

I have received your letter of December 13 in which you sought assistance in obtaining certain
records from the New York City Department of Environmental Protection (“DEP™).

By way of background, in a letter addressed to a DEP attorney by your associate concerning
his request for “various environmental test results” in an area described as the “largest illegal toxic
land fill” in the state, he wrote that both the State Department of Environmental Conservation
(“DEC”) and DEP “have been conducting soil samples and various other environmental tests in that
area many times over the past fifteen years.” DEP has denied access on the ground that the tests
were conducted at the request of an attorney for the New York City Law Department and DEP “in
anticipation of settlement of litigation”, and therefore constitute attorney work product that would
be exempt from disclosure pursuant to §3101 of the Civil Practice Law and Rules (CPLR) and
§87(2)(a)of the Freedom of Information Law.

In this regard, as a general matter, the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an agency are available, except to the extent
that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a)
through (i) of the Law.

Relevant under the circumstances in my view is the first ground for denial, §87(2)(a), which
pertains to the ability to withhold records that “are specifically exempted from disclosure by state or
federal statute.” FAmong such statutes would be subdivisions (c) and/or (d) of §31010f the Civil
Practice Law and Rules (“CPLR”). Section §3101 pertains to disclosure in a context related to
litigation, and subdivision (a) reflects the general principle that "[t]here shall be full disclosure of all
matter material and necessary in the prosecution or defense of an action..." The Advisory Committee
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Notes pertaining to §3101 state that the intent is "to facilitate disclosure before trial of the facts
bearing on a case while limiting the possibilities of abuse." The prevention of "abuse" is considered
in the remaining provisions of §3101, which describe limitations on disclosure.

One of those limitations, §3101(c), states that "[t]he work product of an attorney shall not
be obtainable", and §3101(d)(2) dealing with material prepared in anticipation of litigation states in
relevant part that:

"materials otherwise discoverable under subdivision (a) of this section
and prepared in anticipation of litigation or for trial by or for another
party, or by or for the other party's representative (including an
attorney, consultant, surety, indemnitor, insurer or agent), may be
obtained only upon a showing that the party seeking discovery has
substantial need of the materials in the preparation of the case and is
unable without undue hardship to obtain the substantial equivalent of
the materials by other means. In ordering discovery of the materials
when the required showing has been made, the court shall protect
against disclosure of the mental impressions, conclusions, opinions or
legal theories of an attorney or other representative of a party
concerning the litigation."

Both of those provisions are intended to shield from an adversary records that would result
in a strategic advantage or disadvantage, as the case may be. In a decision in which it was
determined that records could justifiably be withheld as attorney work product, the "disputed
documents” were "clearly work product documents which contain the opinions, reflections and
thought process of partners and associates" of a law firm "which have not been communicated or
shown to individuals outside of that law firm" {Estate of Johnson, 538 NYS 2d 173 (1989)]. In
another decision, the ability to withhold the work product of an attorney was discussed, and it was
found that:

"The attorney-client privilege requires some showing that the subject
information was disclosed in a confidential communication to an
attorney for the purpose of obtaining legal advice (Matter of Priest v.
Hennessy, 51 N.Y.2d 62,68-69,431 N.Y.S.2d 511,409 N.E.2d 983).
The work-product privilege requires an attorney affidavit showing that
the information was generated by an attorney for the purpose of
litigation (see, Warren v. New York City Tr. Auth., 34 A.D.2d 749,
310 N.Y.S.2d 277). The burden of satisfying each element of the
privilege falls on the party asserting it (Priest v. Hennessy, supra, 51
N7Y.2d at 69, 431 N.Y.S. 2d 511, 409 N.E.2d 983), and conclusory
assertions will not suffice (Witt v. Triangle Stee! Prods. Corp., 103
A.D.2d 742, 477 N.Y.S.2d 210)" [Coastal Oil New York, Inc. v,
Peck, [184 AD 2d 241 (1992)].

It is emphasized, however, that it has been determined in several contexts, including situations
in which government records have been sought under the Freedom of Information Law, that if
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records are prepared for multiple purposes, one of which includes eventual use in litigation, §3101(d)
does not serve as a basis for withholding records; only when records are prepared solely for litigation
can §3101(d) be properly asserted to deny access to records [see e.g., Westchester-Rockland
Newspapers v. Mosczydlowski, 58 AD 2d 234 (1977)]. [ believe that the same general principle
would apply with respect to the work product of an attorney. While some of the tests prepared over
the course of fifteen years falling within the scope of the second category of your request might
possibly have been prepared solely for litigation, it appears unlikely that all such records were
prepared solely for that purpose. To that extent, I believe that the records would subject to rights
conferred by the Freedom of Information Law, for subdivisions (c) and (d) of §3101 would not apply.

Assuming that those provisions of the CPLR are inapplicable, the tests would likely constitute
intra-agency materials that fall within the coverage of §87(2)(g) of the Freedom of Information Law.
Although that provision potentially represents a basis for denial, due to its structure, I believe that
it would require the disclosure of test results. Specifically, §87(2)(g) permits an agency to withhold
records that:

“are inter-agency or intra-agency materials which are not:
i. statistical or factual tabulations or data;

il. instructions to staff that affect the public;

ii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or determinations
or external audits must be made available, unless a different ground for denial could appropriately be
asserted. Concurrently, those portions of inter-agency or intra-agency materials that are reflective
of opinion, advice, recommendation and the like could in my view be withheld. Since the records in
question would consist of statistical or factual information, [ believe that they must be disclosed,
except to the extent that they were prepared solely for litigation.

I hope that I have been of assistance.
Sincerely,
_
‘i@Q&@ Voo
Robert J. Freeman
Executive Director

RJF:;jm
cc: Robin M. Levine
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In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

[ hope that | have been of assistance.

Sincerely,
Rober%‘ Freeman
" Executive Director
RJF:tt

cc: Mayor, Village of Valatie
Village Clerk
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Mr. William Valerio
91-B-2081

Drawer B

Stormville, NY 12582-0010

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Valerio:

I have received your letter of December 7. You have asked whether you have the right to
know whether your co-defendant was placed in the witness protection program. You added that you
believe that the person in question is deceased.

Assuming that the individual is living, I do not believe that you would have the right to know
of his or her participation in a witness protection program. In this regard, I offer the following
comments.

First, as a general matter, when records are accessible under the Freedom of Information Law,
they must be made available to any person, irrespective of one’s status or interest. Therefore, if a
record indicating the person’s participation in the program was available to you, it would be available
to any member of the public.

Second, the Freedom of Information Law is based upon a presumption of access. Stated
differently, all records of an agency are available, except to the extent that records or portions thereof
fall within one or more grounds for denial appearing in §87(2)(a) through (i) of the Law. In my view,
two of the grounds for denial would be pertinent. Section 87(2)(b) permits an agency to withhold
records when disclosure would constitute “an unwarranted invasion of personal privacy”, and
§87(2)(f) authorizes an agency to deny access insofar as disclosure “would endanger the life or safety
of any person.” Either of those provisions in my opinion would serve to justify a denial of access to
records indicating participation in a witness protection program.

If the individual is deceased, unless records may be withheld under the provisions cited above
to protect family members or others, it is likely that a record of participation in the program would
be available.
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I hope that I have been of assistance.
Sipcerely,
Robert J. Freeman

Executive Director

RJF:tt

o
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Mr. Peter Henner

Attorney and Counselor at Law
P.O. Box 326

Clarksville, NY 12041-0326

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinionis based solely upon the information presented in your correspondence.

Dear Mr. Henner:

I have received your letter of December 1 in which you sought advisory opinions relating to
a series of questions precipitated by numerous and somewhat repetitive requests directed to the City
of Oswego by Mr. Mark J. Langlitz, an attorney for Niagara Mohawk. The requests, in brief, pertain
to a project involving the Varick Hydroelectric Plant.

Rather than reiterating your questions in every instance, in the following paragraphs, an
attempt will be made to offer opinions and principles based on the language of the Freedom of
Information Law and its judicial interpretation.

First, it is emphasized that the Freedom of Information Law pertains to existing records, and
that §89(3) of that statute states in part that an agency is not required to create or prepare a new
record in response to a request. Similarly, an agency is not generally required by the Freedom of
Information Law to explain its actions, the contents of records or to answer questions. Further, I do
not believe that an agency is required to agree to a request that is prospective in nature in which an
applicant seeks records that have not yet been prepared or received, but which will in the future be
prepared or received. Inshort, an agency’s primary responsibility under the Freedom of Information
Law involves disclosing existing records to the extent required by law.

Second, you questioned the obligation of an agency to “continue to respond to ...repeated
requests for recgrds for which a determination has been rendered, and the time for appeal has
expired.” From my perspective, a request may be renewed, particularly if there are new records
falling within the scope of the request or if circumstances have changed. As you are aware, many of
the grounds for withholding records appearing in §87(2) of the Freedom of Information Law are
based on potentially harmful effects of disclosure, and in some instances, those harmful effects will
diminish or disappear due to changes in circumstances or the passage of time.
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Forinstance, if an agency is soliciting bids and the deadline for their submission is January 25,
and a potential bidder seeks the bids that have been submitted so far, those bids, in my view, may be
clearly be withheld, for §87(2)(c) permits an agency to withhold records when disclosure would
“impair present or imminent contract awards...” Premature disclosure would give the person seeking
the bids an unfair advantage, and the government agency may not have the capacity to engage in a
contract optimal to the taxpayers. However, when the deadline for the submission of the bids has
passed, all of the bidders would be on an equal footing, and the government agency may have no
choice but to accept the low appropriate bid.. At that point, disclosure would no longer “impair” the
bidding process, and the records that could properly have been withheld through January 25 may
become available thereafter. Inthat and other circumstances, records might properly be withheld for
a time, but they may become available in the future. As such, nothing would preclude a person from
seeking the same records twice in that kind of situation.

On the other hand, if a second request made that “constitute[s] nothing more than an effort
to obtain reconsideration of the prior request without any change in circumstances” [Corbin v. Ward,
554 NYS2d 240, 241, 160 AD2d 596 (1990)], I do not believe that an agency would be required to
reconsider the request. As a general matter, when a request is denied, the applicant, pursuant to
§89(4)(a) of the Freedom of Information Law, has the right to appeal. If the appeal is denied, the
applicant may seek judicial review of the denial by initiating a proceeding under Article 78 of the
CPLR.

Third, with respect to whether the requests have "reasonably described" the records sought
as required by §89(3) of the Freedom of Information Law. [ point out that it has been held by the
Court of Appeals that to deny a request on the ground that it fails to reasonably describe the records,
an agency must establish that "the descriptions were insufficient for purposes of locating and
identifying the documents sought" [Konigsberg v. Coughlin, 68 NY 2d 245, 249 (1986)].

The Court in Konigsberg found that the agency could not reject the request due to its breadth
and also stated that:

“respondents have failed to supply any proof whatsoever as to the
nature - or even the existence - of their indexing system: whether the
Department's files were indexed in a manner that would enable the
identification and location of documents in their possession (cf.
National Cable Tel. Assn. v Federal Communications Commn., 479
F2d 183, 192 [Bazelon, J.] [plausible claim of nonidentifiability under
Federal Freedom of Information Act, 5 USC section 552 (a) (3), may
be presented where agency's indexing system was such that 'the
requested documents could not be identified by retracing a path
alfeady trodden. It would have required a wholly new enterprise,
potentially requiring a search of every file in the possession of the
agency'])" (1d. at 250),

In my view, whether a request reasonably describes the records sought, as suggested by the Court
of Appeals, may be dependent upon the terms of a request, as well as the nature of an agency's filing
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or record-keeping system. In Konigsberg, it appears that the agency was able to locate the records
on the basis of an inmate's name and identification number.

While I am unfamiliar with the recordkeeping systems of the City, to extent that the records
sought can be located with reasonable effort, [ believe that the request would have met the
requirement of reasonably describing the records. On the other hand, if the records are not
maintained in a manner that permits their retrieval except by reviewing perhaps hundreds or even
thousands of records individually in an effort to locate those falling within the scope of the request,
to that extent, a request would not in my opinion meet the standard of reasonably describing the
records. It is possible that records falling within the scope of a request may be maintained in several
locations by a variety of units within a municipality, and that those units maintain their records by
means of different filing and retrieval methods. If an office maintains all of its records regarding a
particular facility, since the beginning ofits existence, in a single file, it may be a simple task to locate
the records. If, however, records are not maintained by subject, but rather are kept chronologically,
locating the records might involve a search, in essence, for the needle in the haystack. Based on the
holding by the State’s highest court, an agency is not required to engage in that kind of effort.

Fourth, the Freedom of Information Law provides direction concerning the time and manner
in which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

While an agency must grant access to records, deny access or acknowledge the receipt of a
request within five business days, when such acknowledgement is given, there is no precise time
period within which an agency must grant or deny access to records. The time needed to do so may
be dependent upon the volume of a request, the possibility that other requests have been made, the
necessity to conduct legal research, the search and retrieval techniques used to locate the records and
the like. In short, when an agency acknowledges the receipt of a request because more than five
business days may be needed to grant or deny a request, so long as it provides an approximate date
indicating when the request will be granted or denied, and that date is reasonable in view of the
attendant circumstances, [ believe that the agency would be acting in compliance with law.

. Lastly, you asked whether the City “has fully complied with its obligations under FOIL”
relative to Mr. Langlitz’ requests. While it appears that there has been substantial compliance, I have
no way of knowing whether there has been “full” compliance. For instance, as indicated earlier, [ am
unfamiliar with the means by which the City maintains its records or, therefore, the extent to which
the requests might have met the standard of reasonably describing the records.
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Additionally, while I am unaware of whether the matter continues to be pertinent, one of the
records that was withheld is a “draft Environmental Assessment Form”. Although I agree with the
City’s contention that the record in question constitutes “intra-agency material” that falls within the
scope of §87(2)(g), a blanket denial of access to that record may have been inappropriate.

The provision cited above enables an agency to withhold records that:
| "are inter-agency or intra-agency materials which are not:
i. statistical or factual tabulations or data;
ii. instructions to staff that affect the public;
iti. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or determinations
or external audits must be made available, unless a different ground for denial could appropriately be
asserted. Concurrently, those portions of inter-agency or intra-agency materials that are reflective
of opinion, advice, recommendation and the like could in my view be withheld.

One of the contentions offered by a police department in a decision rendered by the Court of
Appeals was that certain reports could be withheld because they are not final and because they relate
to incidents for which no final determination had been made. The Court of Appeals rejected that
finding and stated that:

“...we note that one court has suggested that complaint follow-up
reports are exempt from disclosure because they constitute nonfinal
intra-agency material, irrespective of whether the information
contained in the reports is 'factual data' (see, Matter of Scott v. Chief
Medical Examiner, 179 AD2d 443, 444, supra [citing Public Officers
Law §87[2][g][111]). However, under a plain reading of §87(2)(g),
the exemption for intra-agency material does not apply as long as the
material falls within any one of the provision's four enumerated
exceptions. Thus, intra-agency documents that contain 'statistical or
factual tabulations or data' are subject to FOIL disclosure, whether or
not embodied in a final agency policy or determination (see, Matter of
Farbman & Sons v. New York City Health & Hosp. Corp., 62 NY2d
75, 83, supra; Matter of MacRae v. Dolce, 130 AD2d 577)..." [Gould
et al. v. New York City Police Department, 87 NY2d 267, 276
(1996)].
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In short, that a record is predecisional or "draft" would not represent an end of an analysis of rights
of access or an agency's obligation to review the contents of a record.

The Court also dealt with the issue of what constitutes "factual data" that must be disclosed
under §87(2)(g)(i). In its consideration of the matter, the Court found that: :

"...Although the term 'factual data' is not defined by statute, the
meaning of the term can be discerned from the purpose underlying the
intra-agency exemption, which is 'to protect the deliberative process
of the government by ensuring that persons in an advisory role [will]
be able to express their opinions freely to agency decision makers'
(Matter of Xerox Corp. v. Town of Webster, 65 NY2d 131, 132
[quoting Matter of Sea Crest Constr. Corp. v. Stubing, 82 AD2d 546,
549]). Consistent with this limited aim to safeguard internal
government consultations and deliberations, the exemption does not
apply when the requested material consists of 'statistical or factual
tabulations or data’ (Public Officers Law 87[2][g][1]]. Factual data,
therefore, simply means objective information, in contrast to opinions,
ideas, or advice exchanged as part of the consultative or deliberative
process of government decision making (see, Matter of Johnson
Newspaper Corp. v. Stainkamp, 94 AD2d 825, 827, affd on op below,
61 NY2d 958: Matter of Miracle Mile Assocs. v. Yudelson, 68 AD2d
176, 181-182) id., 276-277) ]

In my view, insofar as the record at issue or others falling with the coverage of §87(2)(g)
consist of recommendations, advice or opinions, for example, they may be withheld; insofar as they
consist of statistical or factual information, 1 believe that they must be disclosed.

1 hope that I have been of assistance.

Sincerely,

[ZJ\Q,T,KE’ f b

Robert J. Freeman
Executive Director

RJF:;jm

cc: Mark J. Langlitz
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence, unless
otherwise indicated.

Dear Mr. Gazza:

[ have received your letter of October 19 and apologize for the delay in response to your
“appeal” to this office. The matter, as | understand it, relates to your request to the Central Pine
Barrens Joint Planning and Policy Commission for a list of those owning “pine barrens credits” who
responded to a notice from the Pine Barrens Credit Clearinghouse that an individual expressed
interest in purchasing credits.

In this regard, first, it is noted that the Committee on Open Government is authorized to
provide advice and opinions concerning the Freedom of Information Law. The Committee is not
empowered to determine appeals or otherwise compel an agency to grant or deny access to records.
The provision dealing with the right to appeal a denial of access to records is found in §89(4)(a) of
the Freedom of Information Law, which states in relevant part that:

"any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive or governing body
of the entity, or the person therefor designated by such head, chief
executive, or governing body, who shall within ten business days of
the receipt of such appeal fully explain in writing to the person
requesting the record the reasons for further denial, or provide access
to the record sought."

Further, the regulations promulgated by the Committee on Open Government (21 NYCRR
Part 1401), which govern the procedural aspects of the Law, state that:
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"(a) The governing body of a public corporation or the head, chief
executive or governing body of other agencies shall hear appeals or
shall designate a person or body to hear appeals regarding denial of
access to records under the Freedom of Information Law.

(b) Denial of access shall be in writing stating the reason therefor
and advising the person denied access of his or her right to appeal to
the person or body established to hear appeals, and that person or
body shall be identified by name, title, business address and business
telephone number, The records access officer shall not be the appeals
officer" (section 1401.7).

It is also noted that the state's highest court has held that a failure to inform a person denied
access to records of the right to appeal enables that person to seek judicial review of a denial. Citing
the Committee's regulations and the Freedom of Information Law, the Court of Appeals in Barrett

v. Morgenthau held that:

“[iJnasmuch as the District Attorney failed to advise petitioner of the

availability of an administrative appeal in the office (see, 21 NYCRR

1401.7[b]) and failed to demonstrate in the proceeding that the

procedures for such an appeal had, in fact, even been established (see,

Public Officers Law [section] 87[1][b], he cannot be heard to ]
complain that petitioner failed to exhaust his administrative remedies"

[74 NY 2d 907, 909 (1989)].

Based on the correspondence attached to your letter, you were not informed of the right to
appeal when your request was denied.

Second, although I have attempted on several occasions to acquire information from the
Commission’s attorneys in an effort to learn more of the matter, I do not believe that I have
information adequate to offer an unequivocal opinion. An attorney for the Commission, James
Rigano, indicated that those who responded to the notice indicating that an individual expressed an
interest in purchasing credits did so based on an understanding that their privacy would be protected
and that their identities would not be further disclosed or disseminated. 1 am unaware of the specific
nature of their understanding or agreement or the basis for distinguishing the disclosure to that
potential purchaser as opposed to a disclosure to you.

Third, in terms of rights of access, the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an agency are available, except to the extent
that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a)
through (i) of the Law. It appears that §87(2)(b) is the only ground for denial pertinent to an analysis
of rights of access, for it permits an agency to withhold records to the extent that disclosure would
constitute “an unwarranted invasion of personal privacy.” Additionally, §89(2)(b) provides a series
of examples of unwarranted invasions of personal privacy, one of which involves the “sale or release
of lists of names and addresses if such lists would be used for commercial or fund-raising purposes.”
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It would appear that your purpose in seeking the list would be essentially the same as that of
the potential purchaser of credits. In either instance, it appears that the list would be used for what
might be characterized as a commercial purpose or a solicitation. If those identified on the list
consented to provide their names and addresses for a limited use, with an understanding that the
information would be used solely for the purpose of responding to a single expression of interest in
purchasing credits, a denial of your request would likely have been appropriate. If, however, there
was no consent or understanding of that nature, it would appear that you should have the same ability
to acquire the list as the potential purchaser.

Again, the foregoing is based on the information that I was able to obtain. Ifit is inaccurate,
please feel free to contact me.

I hope that I have been of assistance.

Sincerely,

Uore S o
Robert J. Freeman
Executive Director

RIJF:tt

cc: Mark H. Rizzo
James Rigano
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Dennis J. Morris, J.D.

Assistant County Attorney

Office of County Attorney of Schuyler County
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Watkins Glen, NY 14891

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staffadvisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Morris:

I have received your letter of December 9 in which you requested an opinion concerning
responses to certain requests for records.

You wrote that when a special prosecutor is appointed for a particular case, a record
indicating the appointment is forwarded to the county clerk and a local court. In many instances,
there is no disposition even though many years have passed, and the question involves how a county
clerk in receipt of requests for criminal docket searches should be given. Essentially the same
question has arisen with regard to requests for records that have been sealed pursuant to §§160.50
and 720.20 of the Criminal Procedure Law.

In this regard, it is noted at the outset that the Freedom of Information Law does not apply
to the courts or court records. That statute pertains to agency records and §86(3) defines the term
“agency” to mean:

"any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature.”

In turn, §86(1) defines the “judiciary” to mean:

“the courts of the state, including any municipal or district court,
whether or not of record.”
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Assuming that the records in question are maintained by the County Clerk acting as the clerk
of the court or by a justice court, the Freedom of Information Law would not apply, and the
provisions of that statute requiring that the reasons for a denial of a request be fully explained in
writing would not be pertinent [see Freedom of Information Law, §89(4)(a)].

From my perspective, the purposes ofthe statutes to which you referred requiring that records
be sealed reflect an intent to protect the privacy of individuals who may have been the subjects of
criminal investigations or charges but who were not convicted. In those situations in which there was
no conviction, I believe that the Legislature intended to prevent the fact of a charge or an arrest from
being disclosed to the detriment of an individual.

It has been suggested that in situations in which records that have been sealed are requested,
the appropriate response should merely indicate that “any such records, if they exist, would be exempt
from disclosure by statute.” Again, because the Freedom of Information Law does not apply, I do
not believe that a response of greater detail would be required. Further, a response of that nature
does not infer that an individual might have been charged.

I hope that I have been of assistance.
Sincerely,
.'/\' 4
/
: /_f
R

Robert J. Freeman
Executive Director

RJF:;jm
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From my perspective, Mr. Beditz’ position is inconsistent with law. In thisregard, 1 offer the
following comments.

First, for reasons discussed in the opinion of August 6, I believe that your requests made
directly to faculty members were valid, and that SUNY was required to respond in a manner
consistent with the Freedom of Information Law. To briefly reiterate the points made in that
opinion, booklists maintained by faculty members constitute “records” that fall within the coverage
of the Freedom of Information Law; the persons in receipt of the requests must either respond to you,
the applicant for the records, or forward the requests to the appropriate person, i.e., SUNY s records
access officer, who, by law, has “the duty of coordinating agency response to public requests for
access to records” [21 NYCRR §1401.2(a)]; and SUNY, through its records access officer and
employees, must respond in accordance with the time limitations imposed by law,

If my understanding of the matter is accurate, Mr. Beditz has failed to accomplish the duties
he is bound by law to carry out, and the records sought have been improperly withheld.

Second, while the state’s highest court determined that an institution in the State University
system is not required to disclose compilations of booklists, the Court of Appeals also indicated that
the contents of those compilations may be acquired by anyone willing to expend the time, effort and
expense of developing the compilations on their own initiative [see Encore College Bookstores, Inc.
v. Auxiliary Service Corporation of the State University of New York at Farmingdale, 87 NY2d 410
(1996)]. In Encore, the Auxiliary Services Corporation (ASC) operated a campus bookstore for a
branch of the State University pursuant to a contract, and its records were found to be records of the
State University and, therefore, subject to the Freedom of Information Law. Barnes & Noble was
awarded a contract to stock course books designated by the faculty, and “[i]n order to ensure that
the bookstore had a complete inventory of the textbooks needed for the upcoming semester, Barnes
& Noble sent each faculty member a purchase order form on which they listed the desired books” (id.,
415). The forms were returned to Barnes & Noble, and copies were sent to ASC. Encore requested
the lists furnished to the University by Barnes & Noble, for like Mary Jane Books, it operated a
bookstore near the campus.

Although the Court found that the booklists maintained by ASC were State University records
subject to rights conferred by the Freedom of Information Law, it determined that they could be
withheld under §87(2)(d) of that statute. That provision enables an agency to withhold records that:

“are trade secrets or are submitted to an agency by a commercial

enterprise or derived from information obtained from a commercial

enterprise and which if disclosed would cause substantial injury to the

competitive position of the subject enterprise;”

&
The Court adopted the “substantial competitive harm” test enunciated by federal courts in interpreting
the federal Freedom of Information Act and found that the proper assertion of §87(2)(d) “turns on
the commercial value of the requested information to competitors and the cost of acquiring it through
other means” (id., 420),
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If you requested the booklists that Barnes & Noble has developed through a substantial
expenditure of time, effort and resources, [ believe that a denial of access would be fully appropriate
and consistent with law and the holding in Encore. However, since you attempted through the
Freedom of Information Law to make requests to individual faculty members, exerting your own
time, effort and resources, you are not seeking to take advantage of the work already performed by
a competitor; rather, it appears that you are attempting to duplicate that effort. Consequently,
disclosure of those individual items of information could not be equated, in my view, with the
disclosure of the lists or compilations that were prepared by Barnes & Noble in Encore. As stated
by the Court of Appeals:

“The information in the booklist, accumulated by virtue of the effort
and expense of Barnes & Noble, is also directly available to Encore.
Disclosure through FOIL however, would enable Encore to obtain the
requisite information without expending its resources, thereby
reducing its cost of business and placing Barnes & Noble at a
competitive disadvantage” (id., 421).

“Disclosure through FOIL” in the context of Encore involved the “accumulation” of information by
Barnes & Noble that its competitor sought to obtain with virtually no effort on its part. In your
situation, you are seeking to duplicate the effort on your own. That being so, and in view of the
decision rendered by the state’s highest court, I do not believe that SUNY could justifiably assert
§87(2)(d) or any other ground for denial as a basis for withholding the individual booklists maintained
by faculty members that you have requested. On the contrary, I believe that it is the responsibility
of SUNY, through its records access ofticer, to ensure that those records are made available to you,
either directly by faculty members or by the records access officer in the performance of his duty to
coordinate SUNY'’s response to your request.

In an effort to enhance compliance with and understanding of the Freedom of Information
Law, copies of this opinion will be forwarded to SUNY officials.

Kerely,
A
i \ \5. J/\QJ\...——————.

Robert J. Freeman
Executive Director

[ hope that I have been of assistance.

RJF:ti i

cc: Stephen J. Beditz
Jeffrey Perez
Brian Cuinan
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Mr. Stephen M. Seifert
91-A-4999

Coxsackie Correctional Facility
P.O. Box 999

Coxsackie, NY 12051-0999

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Seifert:

I have received your letters of December 7 and 27. Please note that responses to inquiries
are prepared in accordance with the order in which they are received. You have complained with
respect to delays encountered in your efforts in obtaining records from the Department of
Correctional Services.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively deried. Insucha circumstance, I believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

" ..any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
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who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further demial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

Enclosed is “Your Right to Know”, which describes the Freedom of Information Law.

I hope that I have been of assistance.
Sincerely,
i | |
Robert J. Freeman -
Executive Director
RJF:jm

Enc.
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Mr. Herbert T. Jones

93-B-2972

Groveland Correctional Facility

P.O. Box 104

Sonyea, NY 14556-0001

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Jones:

I have received your letter of December 2 in which you sought assistance in obtaining a
medical report concerning a person other than yourself, as well as grand jury testimony given by that
person and a police officer. '

In this regard, [ do not believe that the Freedom of Information Law provides rights of access
to the records in question. As a general matter, that statute is based upon a presumption of access.
Stated differently, all records of an agency are available, except to the extent that records or portions
thereof fall within one or more grounds for denial appearing in §87(2)(a) through (i) of the Law.

Relevant under the circumstances is the first ground for denial, §87 (2)(a), which pertains to
records that “ are specifically exempted from disclosure by state or federal statute.” One such statute,
§190.25(4) of the Criminal Procedure Law deals with grand jury proceedings and provides in relevant
part that:

“Grand jury proceedings are secret, and no grand juror, or other
person specified in subdivision three of this section or section 215.70
of the penal law, may, except in the lawful discharge of his duties or
upon written order of the court, disclose the nature or substance of

. any grand jury testimony, evidence, or any decision, result or other
matter attending a grand jury proceeding.”

As such, grand jury minutes and related records would be outside the scope of rights conferred by
the Freedom of Information Law. Any disclosure of those records would be based upon a court
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order or perhaps a vehicle authorizing or requiring disclosure that is separate and distinct from the
Freedom of Information Law.

With respect to medical records, §89(2)(b) specifies that medical information may be withheld
on the ground that disclosure would constitute “an unwarranted invasion of personal privacy.”

I hope that the foregoing serves to enhance your understanding of the matter and that I have
been of assistance.

Sincerely,

L) S

Robert J. Freeman
Executive Director

RJF:tt
cc: John DeFranks
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Mr. Anthony Bennett
96-B-1530

P.O. Box 149

Attica, NY 14011

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staffadvisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Bennett;

I have received your letter of December 6. You asked whether “a correctional facility doctor
is legally able to release an inmate’s dental, medical records to the New York State Asst. Attorney
General to review and make copies, without first receiving a sign [sic] authorization from [you], or
a sign waiver which [you] agree to.” '

From my perspective, the issue arises not under the Freedom of Information or Personal
Privacy Protection Laws, but rather under §18 of the Public Health Law. While I am not an expert
with respect to that statute, unless the records are disclosed pursuant to a court order, I do not
believe that an assistant attorney general would be a “qualified person” entitled to gain access to
medical records pertaining to you [see Public Health Law, §18(1)(g)]. Further, subdivision (6) of §18
concerning disclosure to third persons states in relevant part that:

“Whenever a health care provider, as otherwise authorized by law,
discloses patient information to a person or entity other than the
subject of such information or to other qualified persons, either a copy
of the subject’s written authorization shall be added to the patient
information or the name and address of such third party and a notation
of the purpose for the disclosure shall be indicated in the file or record
of such subject’s patient information maintained by the provider
provided, however, that for disclosures made to government agencies
making payments on behalf of patients or to insurance companies
licensed pursuant to the insurance law such a notation shall only be
entered at the time the disclosure is first made. This subdivision shall
not apply to disclosure to practitioners or other personnel employed



Mr. Anthony Bennett
January 14, 2000
Page -2-

by or under contract with the facility, or to government agencies for
purposes of facility inspections or professional conduct investigations.
Any disclosure made pursuant to this section shall be limited to that
information necessary in light of the reason for disclosure.”

To obtain additional information concerning access to medical records, it is suggested that
you may write to:

Access to Patient Information Program
New York State Department of Health
Hedley Park Place

Suite 303 _

433 River Street

Troy, NY 12180

[ hope that [ have been of assistance.
Sincerely,

4’\903 5/

Robert J. Freeman
Executive Director

RJF:;jm
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Mr. Rafael Robles

88-A-8275

Great Meadow Correctional Facility

P.O. Box 51

Comstock, NY 12821

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Robles:

I have received your letter of December 3 concerning your request for rap sheets from the
Office of the Kings County District Attorney concerning witnesses who testified against you at your
trial. You were informed that none of the witnesses had any convictions, but some may have rap
sheets.

In this regard, by way of background, the general repository of criminal history records, or
rap sheets, is the Division of Criminal Justice Services. While the subject of a criminal history record
may obtain such record from the Division, it has been held that criminal history records maintained
by that agency are exempted from public disclosure pursuant to §87(2)(a) of the Freedom of
Information Law [Capital Newspapers v. Poklemba, Supreme Court, Albany County, April 6, 1989].
Nevertheless, if, for example, criminal conviction records were used in conjunction with a criminal
proceeding by a district attorney, it has been held that the district attorney must disclose those records
[see Thompson v. Weinstein, 150 AD 2d 782 (1989)]. '

It is noted that in a decision rendered by the Appellate Division, Second Department, the
Court reconfirmed its position that criminal history records are, in general, exempt from disclosure
[Woods v. Kings County District Attorney's Office, 234 AD 2d 554,(1996)]. In Woods, the Court
upheld a denial of a request for the rap sheets "of numerous individuals who were not witnesses at
[the petitioner's] trial." However, it distinguished its determination from the holding in Thompson,
supra, in which it was found that a rap sheet must be disclosed when the request is "limited to the
criminal convictions and any pending criminal actions against an individual called by the People as
a witness in the petitioner's criminal trial." Therefore, insofar as your request involves records
analogous to those found to be available in Thompson, I believe that the District Attorney would be
required to disclose. '
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It is emphasized, however, that while records relating to convictions may be available from
the courts or other sources, when charges are dismissed in favor of an accused, records relating to
arrests that did not result in convictions are generally sealed pursuant to §160.50 of the Criminal
Procedure Law. Therefore, if a rap sheet includes reference to arrests or charges that did not result
in convictions, the records would be sealed and exempt from disclosure.

I hope that I have been of assistance.

Sincerely, :
£ Q
/ . a
Kobeds A
Robert J. Freeman

Executive Director
RIJF:tt

cc: Jodi L. Mandel






Mr. Frank Zgola
January 18, 2000
Page 2—

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. Insuch a circumstance, 1 believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

" ..any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

I hope that I have been of assistance.

RJF;jm

cc: County Supervisor
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Mr. Philip King
91-A-5926
Woodbourne Prison
Pouch No. |
Woodbourne, NY 12788

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinionis based solely upon the information presented in your correspondence.

Dear Mr. King:

[ have received your letter of November 30 in which you raised questions concerning access
to certain records.

First, with regard to the pre-sentence report, although the Freedom of Information Law
provides broad rights of access to records, the first ground for denial, §87(2)(a), states that an agency
may withhold records or portions thereof that "...are specifically exempted from disclosure by state
or federal statute..." Relevant under the circumstances is §390.50 of the Criminal Procedure Law,
which, in my opinion represents the exclusive procedure concerning access to pre-sentence reports.

Section 390.50(1) of the Criminal Procedure Law states that:

"Any pre-sentence report or memorandum submitted to the court
pursuant to this article and any medical, psychiatric or social agency
report or other information gathered for the court by a probation
department, or submitted directly to the court, in connection with the
question of sentence is confidential and may not be made available to
any person or public or private agency except where specifically
required or permitted by statute or upon specific authorization of the
court. For purposes of this section, any report, memorandum or other
information forwarded to a probation department within this state is
governed by the same rules of confidentiality. Any person, public or
private agency receiving such material must retain' it under the same
conditions of confidentiality as apply to the probation department that
made it available."

FEd
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In addition, subdivision (2) of §390.50 states in part that: "The pre-sentence report shall be made
available by the court for examination and copying in connection with any appeal in the case..."

In view of'the foregoing, I believe that a pre-sentence report may be made availablé only upon
the order of a court, and only under the circumstances described in §390.50 of the Criminal
Procedure Law. It is suggested that you review that statute.

Second, criminal history records are exempt from disclosure. However, they are available to
the subjects of those records pursuant to the regulations promulgated by the Division of Criminal
Justice Services. [ believe that those regulations would give you the right to obtain a copy of a rap
sheet pertaining to you. I note, too, that the regulations also include provisions regarding the
correction or amendment of criminal history records.

I hope that I have been of assistance.
Sincerely,

Cessa

Robert J. Freeman
Executive Director

RJF:jm

cc: Louis M. Gelormino
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Ms. Susan M. Coyle
Attorney at Law

609 Cross Bay Boulevard
Broad Channel, NY 11693

The staff of .the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staffadvisory opinion is based solely upon the information presented in your correspondence.

Dear Ms. Coyle:

I have received your letter of December 13 in which you sought assistance in obtaining certain
records from the New York City Department of Environmental Protection (“DEP™).

By way of background, in a letter addressed to a DEP attorney by your associate concerning
his request for “various environmental test results” in an area described as the “largest illegal toxic
land fill” in the state, he wrote that both the State Department of Environmental Conservation
(“DEC”) and DEP “have been conducting soil samples and various other environmental tests in that
area many times over the past fifteen years.” DEP has denied access on the ground that the tests
were conducted at the request of an attorney for the New York City Law Department and DEP “in
anticipation of settlement of litigation”, and therefore constitute attorney work product that would
be exempt from disclosure pursuant to §3101 of the Civil Practice Law and Rules (CPLR) and
§87(2)(a)of the Freedom of Information Law.

In this regard, as a general matter, the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an agency are available, except to the extent
that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a)
through (i) of the Law.

Relevant under the circumstances in my view is the first ground for denial, §87(2)(a), which
pertains to the ability to withhold records that “are specifically exempted from disclosure by state or
federal statute.” FAmong such statutes would be subdivisions (c) and/or (d) of §31010f the Civil
Practice Law and Rules (“CPLR”). Section §3101 pertains to disclosure in a context related to
litigation, and subdivision (a) reflects the general principle that "[t]here shall be full disclosure of all
matter material and necessary in the prosecution or defense of an action..." The Advisory Committee
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Notes pertaining to §3101 state that the intent is "to facilitate disclosure before trial of the facts
bearing on a case while limiting the possibilities of abuse." The prevention of "abuse" is considered
in the remaining provisions of §3101, which describe limitations on disclosure.

One of those limitations, §3101(c), states that "[t]he work product of an attorney shall not
be obtainable", and §3101(d)(2) dealing with material prepared in anticipation of litigation states in
relevant part that:

"materials otherwise discoverable under subdivision (a) of this section
and prepared in anticipation of litigation or for trial by or for another
party, or by or for the other party's representative (including an
attorney, consultant, surety, indemnitor, insurer or agent), may be
obtained only upon a showing that the party seeking discovery has
substantial need of the materials in the preparation of the case and is
unable without undue hardship to obtain the substantial equivalent of
the materials by other means. In ordering discovery of the materials
when the required showing has been made, the court shall protect
against disclosure of the mental impressions, conclusions, opinions or
legal theories of an attorney or other representative of a party
concerning the litigation."

Both of those provisions are intended to shield from an adversary records that would result
in a strategic advantage or disadvantage, as the case may be. In a decision in which it was
determined that records could justifiably be withheld as attorney work product, the "disputed
documents” were "clearly work product documents which contain the opinions, reflections and
thought process of partners and associates" of a law firm "which have not been communicated or
shown to individuals outside of that law firm" {Estate of Johnson, 538 NYS 2d 173 (1989)]. In
another decision, the ability to withhold the work product of an attorney was discussed, and it was
found that:

"The attorney-client privilege requires some showing that the subject
information was disclosed in a confidential communication to an
attorney for the purpose of obtaining legal advice (Matter of Priest v.
Hennessy, 51 N.Y.2d 62,68-69,431 N.Y.S.2d 511,409 N.E.2d 983).
The work-product privilege requires an attorney affidavit showing that
the information was generated by an attorney for the purpose of
litigation (see, Warren v. New York City Tr. Auth., 34 A.D.2d 749,
310 N.Y.S.2d 277). The burden of satisfying each element of the
privilege falls on the party asserting it (Priest v. Hennessy, supra, 51
N7Y.2d at 69, 431 N.Y.S. 2d 511, 409 N.E.2d 983), and conclusory
assertions will not suffice (Witt v. Triangle Stee! Prods. Corp., 103
A.D.2d 742, 477 N.Y.S.2d 210)" [Coastal Oil New York, Inc. v,
Peck, [184 AD 2d 241 (1992)].

It is emphasized, however, that it has been determined in several contexts, including situations
in which government records have been sought under the Freedom of Information Law, that if
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records are prepared for multiple purposes, one of which includes eventual use in litigation, §3101(d)
does not serve as a basis for withholding records; only when records are prepared solely for litigation
can §3101(d) be properly asserted to deny access to records [see e.g., Westchester-Rockland
Newspapers v. Mosczydlowski, 58 AD 2d 234 (1977)]. [ believe that the same general principle
would apply with respect to the work product of an attorney. While some of the tests prepared over
the course of fifteen years falling within the scope of the second category of your request might
possibly have been prepared solely for litigation, it appears unlikely that all such records were
prepared solely for that purpose. To that extent, I believe that the records would subject to rights
conferred by the Freedom of Information Law, for subdivisions (c) and (d) of §3101 would not apply.

Assuming that those provisions of the CPLR are inapplicable, the tests would likely constitute
intra-agency materials that fall within the coverage of §87(2)(g) of the Freedom of Information Law.
Although that provision potentially represents a basis for denial, due to its structure, I believe that
it would require the disclosure of test results. Specifically, §87(2)(g) permits an agency to withhold
records that:

“are inter-agency or intra-agency materials which are not:
i. statistical or factual tabulations or data;

il. instructions to staff that affect the public;

ii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or determinations
or external audits must be made available, unless a different ground for denial could appropriately be
asserted. Concurrently, those portions of inter-agency or intra-agency materials that are reflective
of opinion, advice, recommendation and the like could in my view be withheld. Since the records in
question would consist of statistical or factual information, [ believe that they must be disclosed,
except to the extent that they were prepared solely for litigation.

I hope that I have been of assistance.
Sincerely,
_
‘i@Q&@ Voo
Robert J. Freeman
Executive Director

RJF:;jm
cc: Robin M. Levine
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In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

[ hope that | have been of assistance.

Sincerely,
Rober%‘ Freeman
" Executive Director
RJF:tt

cc: Mayor, Village of Valatie
Village Clerk
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Mr. William Valerio
91-B-2081

Drawer B

Stormville, NY 12582-0010

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Valerio:

I have received your letter of December 7. You have asked whether you have the right to
know whether your co-defendant was placed in the witness protection program. You added that you
believe that the person in question is deceased.

Assuming that the individual is living, I do not believe that you would have the right to know
of his or her participation in a witness protection program. In this regard, I offer the following
comments.

First, as a general matter, when records are accessible under the Freedom of Information Law,
they must be made available to any person, irrespective of one’s status or interest. Therefore, if a
record indicating the person’s participation in the program was available to you, it would be available
to any member of the public.

Second, the Freedom of Information Law is based upon a presumption of access. Stated
differently, all records of an agency are available, except to the extent that records or portions thereof
fall within one or more grounds for denial appearing in §87(2)(a) through (i) of the Law. In my view,
two of the grounds for denial would be pertinent. Section 87(2)(b) permits an agency to withhold
records when disclosure would constitute “an unwarranted invasion of personal privacy”, and
§87(2)(f) authorizes an agency to deny access insofar as disclosure “would endanger the life or safety
of any person.” Either of those provisions in my opinion would serve to justify a denial of access to
records indicating participation in a witness protection program.

If the individual is deceased, unless records may be withheld under the provisions cited above
to protect family members or others, it is likely that a record of participation in the program would
be available.
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I hope that I have been of assistance.
Sipcerely,
Robert J. Freeman

Executive Director

RJF:tt

o
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Mr. Peter Henner

Attorney and Counselor at Law
P.O. Box 326

Clarksville, NY 12041-0326

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinionis based solely upon the information presented in your correspondence.

Dear Mr. Henner:

I have received your letter of December 1 in which you sought advisory opinions relating to
a series of questions precipitated by numerous and somewhat repetitive requests directed to the City
of Oswego by Mr. Mark J. Langlitz, an attorney for Niagara Mohawk. The requests, in brief, pertain
to a project involving the Varick Hydroelectric Plant.

Rather than reiterating your questions in every instance, in the following paragraphs, an
attempt will be made to offer opinions and principles based on the language of the Freedom of
Information Law and its judicial interpretation.

First, it is emphasized that the Freedom of Information Law pertains to existing records, and
that §89(3) of that statute states in part that an agency is not required to create or prepare a new
record in response to a request. Similarly, an agency is not generally required by the Freedom of
Information Law to explain its actions, the contents of records or to answer questions. Further, I do
not believe that an agency is required to agree to a request that is prospective in nature in which an
applicant seeks records that have not yet been prepared or received, but which will in the future be
prepared or received. Inshort, an agency’s primary responsibility under the Freedom of Information
Law involves disclosing existing records to the extent required by law.

Second, you questioned the obligation of an agency to “continue to respond to ...repeated
requests for recgrds for which a determination has been rendered, and the time for appeal has
expired.” From my perspective, a request may be renewed, particularly if there are new records
falling within the scope of the request or if circumstances have changed. As you are aware, many of
the grounds for withholding records appearing in §87(2) of the Freedom of Information Law are
based on potentially harmful effects of disclosure, and in some instances, those harmful effects will
diminish or disappear due to changes in circumstances or the passage of time.
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Forinstance, if an agency is soliciting bids and the deadline for their submission is January 25,
and a potential bidder seeks the bids that have been submitted so far, those bids, in my view, may be
clearly be withheld, for §87(2)(c) permits an agency to withhold records when disclosure would
“impair present or imminent contract awards...” Premature disclosure would give the person seeking
the bids an unfair advantage, and the government agency may not have the capacity to engage in a
contract optimal to the taxpayers. However, when the deadline for the submission of the bids has
passed, all of the bidders would be on an equal footing, and the government agency may have no
choice but to accept the low appropriate bid.. At that point, disclosure would no longer “impair” the
bidding process, and the records that could properly have been withheld through January 25 may
become available thereafter. Inthat and other circumstances, records might properly be withheld for
a time, but they may become available in the future. As such, nothing would preclude a person from
seeking the same records twice in that kind of situation.

On the other hand, if a second request made that “constitute[s] nothing more than an effort
to obtain reconsideration of the prior request without any change in circumstances” [Corbin v. Ward,
554 NYS2d 240, 241, 160 AD2d 596 (1990)], I do not believe that an agency would be required to
reconsider the request. As a general matter, when a request is denied, the applicant, pursuant to
§89(4)(a) of the Freedom of Information Law, has the right to appeal. If the appeal is denied, the
applicant may seek judicial review of the denial by initiating a proceeding under Article 78 of the
CPLR.

Third, with respect to whether the requests have "reasonably described" the records sought
as required by §89(3) of the Freedom of Information Law. [ point out that it has been held by the
Court of Appeals that to deny a request on the ground that it fails to reasonably describe the records,
an agency must establish that "the descriptions were insufficient for purposes of locating and
identifying the documents sought" [Konigsberg v. Coughlin, 68 NY 2d 245, 249 (1986)].

The Court in Konigsberg found that the agency could not reject the request due to its breadth
and also stated that:

“respondents have failed to supply any proof whatsoever as to the
nature - or even the existence - of their indexing system: whether the
Department's files were indexed in a manner that would enable the
identification and location of documents in their possession (cf.
National Cable Tel. Assn. v Federal Communications Commn., 479
F2d 183, 192 [Bazelon, J.] [plausible claim of nonidentifiability under
Federal Freedom of Information Act, 5 USC section 552 (a) (3), may
be presented where agency's indexing system was such that 'the
requested documents could not be identified by retracing a path
alfeady trodden. It would have required a wholly new enterprise,
potentially requiring a search of every file in the possession of the
agency'])" (1d. at 250),

In my view, whether a request reasonably describes the records sought, as suggested by the Court
of Appeals, may be dependent upon the terms of a request, as well as the nature of an agency's filing
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or record-keeping system. In Konigsberg, it appears that the agency was able to locate the records
on the basis of an inmate's name and identification number.

While I am unfamiliar with the recordkeeping systems of the City, to extent that the records
sought can be located with reasonable effort, [ believe that the request would have met the
requirement of reasonably describing the records. On the other hand, if the records are not
maintained in a manner that permits their retrieval except by reviewing perhaps hundreds or even
thousands of records individually in an effort to locate those falling within the scope of the request,
to that extent, a request would not in my opinion meet the standard of reasonably describing the
records. It is possible that records falling within the scope of a request may be maintained in several
locations by a variety of units within a municipality, and that those units maintain their records by
means of different filing and retrieval methods. If an office maintains all of its records regarding a
particular facility, since the beginning ofits existence, in a single file, it may be a simple task to locate
the records. If, however, records are not maintained by subject, but rather are kept chronologically,
locating the records might involve a search, in essence, for the needle in the haystack. Based on the
holding by the State’s highest court, an agency is not required to engage in that kind of effort.

Fourth, the Freedom of Information Law provides direction concerning the time and manner
in which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

While an agency must grant access to records, deny access or acknowledge the receipt of a
request within five business days, when such acknowledgement is given, there is no precise time
period within which an agency must grant or deny access to records. The time needed to do so may
be dependent upon the volume of a request, the possibility that other requests have been made, the
necessity to conduct legal research, the search and retrieval techniques used to locate the records and
the like. In short, when an agency acknowledges the receipt of a request because more than five
business days may be needed to grant or deny a request, so long as it provides an approximate date
indicating when the request will be granted or denied, and that date is reasonable in view of the
attendant circumstances, [ believe that the agency would be acting in compliance with law.

. Lastly, you asked whether the City “has fully complied with its obligations under FOIL”
relative to Mr. Langlitz’ requests. While it appears that there has been substantial compliance, I have
no way of knowing whether there has been “full” compliance. For instance, as indicated earlier, [ am
unfamiliar with the means by which the City maintains its records or, therefore, the extent to which
the requests might have met the standard of reasonably describing the records.
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Additionally, while I am unaware of whether the matter continues to be pertinent, one of the
records that was withheld is a “draft Environmental Assessment Form”. Although I agree with the
City’s contention that the record in question constitutes “intra-agency material” that falls within the
scope of §87(2)(g), a blanket denial of access to that record may have been inappropriate.

The provision cited above enables an agency to withhold records that:
| "are inter-agency or intra-agency materials which are not:
i. statistical or factual tabulations or data;
ii. instructions to staff that affect the public;
iti. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or determinations
or external audits must be made available, unless a different ground for denial could appropriately be
asserted. Concurrently, those portions of inter-agency or intra-agency materials that are reflective
of opinion, advice, recommendation and the like could in my view be withheld.

One of the contentions offered by a police department in a decision rendered by the Court of
Appeals was that certain reports could be withheld because they are not final and because they relate
to incidents for which no final determination had been made. The Court of Appeals rejected that
finding and stated that:

“...we note that one court has suggested that complaint follow-up
reports are exempt from disclosure because they constitute nonfinal
intra-agency material, irrespective of whether the information
contained in the reports is 'factual data' (see, Matter of Scott v. Chief
Medical Examiner, 179 AD2d 443, 444, supra [citing Public Officers
Law §87[2][g][111]). However, under a plain reading of §87(2)(g),
the exemption for intra-agency material does not apply as long as the
material falls within any one of the provision's four enumerated
exceptions. Thus, intra-agency documents that contain 'statistical or
factual tabulations or data' are subject to FOIL disclosure, whether or
not embodied in a final agency policy or determination (see, Matter of
Farbman & Sons v. New York City Health & Hosp. Corp., 62 NY2d
75, 83, supra; Matter of MacRae v. Dolce, 130 AD2d 577)..." [Gould
et al. v. New York City Police Department, 87 NY2d 267, 276
(1996)].
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In short, that a record is predecisional or "draft" would not represent an end of an analysis of rights
of access or an agency's obligation to review the contents of a record.

The Court also dealt with the issue of what constitutes "factual data" that must be disclosed
under §87(2)(g)(i). In its consideration of the matter, the Court found that: :

"...Although the term 'factual data' is not defined by statute, the
meaning of the term can be discerned from the purpose underlying the
intra-agency exemption, which is 'to protect the deliberative process
of the government by ensuring that persons in an advisory role [will]
be able to express their opinions freely to agency decision makers'
(Matter of Xerox Corp. v. Town of Webster, 65 NY2d 131, 132
[quoting Matter of Sea Crest Constr. Corp. v. Stubing, 82 AD2d 546,
549]). Consistent with this limited aim to safeguard internal
government consultations and deliberations, the exemption does not
apply when the requested material consists of 'statistical or factual
tabulations or data’ (Public Officers Law 87[2][g][1]]. Factual data,
therefore, simply means objective information, in contrast to opinions,
ideas, or advice exchanged as part of the consultative or deliberative
process of government decision making (see, Matter of Johnson
Newspaper Corp. v. Stainkamp, 94 AD2d 825, 827, affd on op below,
61 NY2d 958: Matter of Miracle Mile Assocs. v. Yudelson, 68 AD2d
176, 181-182) id., 276-277) ]

In my view, insofar as the record at issue or others falling with the coverage of §87(2)(g)
consist of recommendations, advice or opinions, for example, they may be withheld; insofar as they
consist of statistical or factual information, 1 believe that they must be disclosed.

1 hope that I have been of assistance.

Sincerely,

[ZJ\Q,T,KE’ f b

Robert J. Freeman
Executive Director

RJF:;jm

cc: Mark J. Langlitz
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence, unless
otherwise indicated.

Dear Mr. Gazza:

[ have received your letter of October 19 and apologize for the delay in response to your
“appeal” to this office. The matter, as | understand it, relates to your request to the Central Pine
Barrens Joint Planning and Policy Commission for a list of those owning “pine barrens credits” who
responded to a notice from the Pine Barrens Credit Clearinghouse that an individual expressed
interest in purchasing credits.

In this regard, first, it is noted that the Committee on Open Government is authorized to
provide advice and opinions concerning the Freedom of Information Law. The Committee is not
empowered to determine appeals or otherwise compel an agency to grant or deny access to records.
The provision dealing with the right to appeal a denial of access to records is found in §89(4)(a) of
the Freedom of Information Law, which states in relevant part that:

"any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive or governing body
of the entity, or the person therefor designated by such head, chief
executive, or governing body, who shall within ten business days of
the receipt of such appeal fully explain in writing to the person
requesting the record the reasons for further denial, or provide access
to the record sought."

Further, the regulations promulgated by the Committee on Open Government (21 NYCRR
Part 1401), which govern the procedural aspects of the Law, state that:
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"(a) The governing body of a public corporation or the head, chief
executive or governing body of other agencies shall hear appeals or
shall designate a person or body to hear appeals regarding denial of
access to records under the Freedom of Information Law.

(b) Denial of access shall be in writing stating the reason therefor
and advising the person denied access of his or her right to appeal to
the person or body established to hear appeals, and that person or
body shall be identified by name, title, business address and business
telephone number, The records access officer shall not be the appeals
officer" (section 1401.7).

It is also noted that the state's highest court has held that a failure to inform a person denied
access to records of the right to appeal enables that person to seek judicial review of a denial. Citing
the Committee's regulations and the Freedom of Information Law, the Court of Appeals in Barrett

v. Morgenthau held that:

“[iJnasmuch as the District Attorney failed to advise petitioner of the

availability of an administrative appeal in the office (see, 21 NYCRR

1401.7[b]) and failed to demonstrate in the proceeding that the

procedures for such an appeal had, in fact, even been established (see,

Public Officers Law [section] 87[1][b], he cannot be heard to ]
complain that petitioner failed to exhaust his administrative remedies"

[74 NY 2d 907, 909 (1989)].

Based on the correspondence attached to your letter, you were not informed of the right to
appeal when your request was denied.

Second, although I have attempted on several occasions to acquire information from the
Commission’s attorneys in an effort to learn more of the matter, I do not believe that I have
information adequate to offer an unequivocal opinion. An attorney for the Commission, James
Rigano, indicated that those who responded to the notice indicating that an individual expressed an
interest in purchasing credits did so based on an understanding that their privacy would be protected
and that their identities would not be further disclosed or disseminated. 1 am unaware of the specific
nature of their understanding or agreement or the basis for distinguishing the disclosure to that
potential purchaser as opposed to a disclosure to you.

Third, in terms of rights of access, the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an agency are available, except to the extent
that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a)
through (i) of the Law. It appears that §87(2)(b) is the only ground for denial pertinent to an analysis
of rights of access, for it permits an agency to withhold records to the extent that disclosure would
constitute “an unwarranted invasion of personal privacy.” Additionally, §89(2)(b) provides a series
of examples of unwarranted invasions of personal privacy, one of which involves the “sale or release
of lists of names and addresses if such lists would be used for commercial or fund-raising purposes.”
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It would appear that your purpose in seeking the list would be essentially the same as that of
the potential purchaser of credits. In either instance, it appears that the list would be used for what
might be characterized as a commercial purpose or a solicitation. If those identified on the list
consented to provide their names and addresses for a limited use, with an understanding that the
information would be used solely for the purpose of responding to a single expression of interest in
purchasing credits, a denial of your request would likely have been appropriate. If, however, there
was no consent or understanding of that nature, it would appear that you should have the same ability
to acquire the list as the potential purchaser.

Again, the foregoing is based on the information that I was able to obtain. Ifit is inaccurate,
please feel free to contact me.

I hope that I have been of assistance.

Sincerely,

Uore S o
Robert J. Freeman
Executive Director

RIJF:tt

cc: Mark H. Rizzo
James Rigano
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Dennis J. Morris, J.D.

Assistant County Attorney

Office of County Attorney of Schuyler County
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Watkins Glen, NY 14891

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staffadvisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Morris:

I have received your letter of December 9 in which you requested an opinion concerning
responses to certain requests for records.

You wrote that when a special prosecutor is appointed for a particular case, a record
indicating the appointment is forwarded to the county clerk and a local court. In many instances,
there is no disposition even though many years have passed, and the question involves how a county
clerk in receipt of requests for criminal docket searches should be given. Essentially the same
question has arisen with regard to requests for records that have been sealed pursuant to §§160.50
and 720.20 of the Criminal Procedure Law.

In this regard, it is noted at the outset that the Freedom of Information Law does not apply
to the courts or court records. That statute pertains to agency records and §86(3) defines the term
“agency” to mean:

"any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature.”

In turn, §86(1) defines the “judiciary” to mean:

“the courts of the state, including any municipal or district court,
whether or not of record.”
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Assuming that the records in question are maintained by the County Clerk acting as the clerk
of the court or by a justice court, the Freedom of Information Law would not apply, and the
provisions of that statute requiring that the reasons for a denial of a request be fully explained in
writing would not be pertinent [see Freedom of Information Law, §89(4)(a)].

From my perspective, the purposes ofthe statutes to which you referred requiring that records
be sealed reflect an intent to protect the privacy of individuals who may have been the subjects of
criminal investigations or charges but who were not convicted. In those situations in which there was
no conviction, I believe that the Legislature intended to prevent the fact of a charge or an arrest from
being disclosed to the detriment of an individual.

It has been suggested that in situations in which records that have been sealed are requested,
the appropriate response should merely indicate that “any such records, if they exist, would be exempt
from disclosure by statute.” Again, because the Freedom of Information Law does not apply, I do
not believe that a response of greater detail would be required. Further, a response of that nature
does not infer that an individual might have been charged.

I hope that I have been of assistance.
Sincerely,
.'/\' 4
/
: /_f
R

Robert J. Freeman
Executive Director

RJF:;jm
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With respect to the records pertaining to a person hired, the judicial interpretation of the
Freedom of Information Law indicates that public officers and employees enjoy a lesser degree of
privacy than others, for it has been found in various contexts that those individuals are required to
be more accountable than others. The courts have found that, as a general rule, records that are
relevant to the performance of the official duties of a public officer or employee are available, for
disclosure in such instances would result in a permissible rather than an unwarranted invasion of
personal privacy [see e.g., Farrell v. Village Board of Trustees, 372 N'YS 2d 905 (1975); Gannett Co.
v. County of Monroe, 59 AD 2d 309 (1977), aff'd 45 NY 2d 954 (1978); Sinicropi v. County of
‘Nassau, 76 AD 2d 838 (1980); Geneva Printing Co. and Donald C. Hadley v. Village of Lyons, Sup.
Ct., Wayne Cty., March 25, 1981; Montes v. State, 406 NYS 2d 664 (Court of Claims, 1978);
Powhida v. City of Albany, 147 AD 2d 236 (1989); Scaccia v. NYS Division of State Police, 530
NYS 2d 309, 138 AD 2d 50 (1988); Steinmetz v. Board of Education, East Moriches, Sup. Ct.,
Suffolk Cty., NYLJ, Oct. 30, 1980); Capital Newspapers v. Burns, 67 NY 2d 562 (1986)].
Conversely, to the extent that items relating to public officers or employees are irreleyant to the
performance of their official duties, it has been found that disclosure would indeed constitute an
unwarranted invasion of personal privacy [see e.g., Matter of Wool, Sup. Ct., Nassau Cty., NYLJ,
Nov. 22, 1977, dealing with membership in a union; Minerva v. Village of Valley Stream, Sup. Ct.,
Nassau Cty., May 20, 1981, involving the back of a check payable to a municipal attorney that could
indicate how that person spends his/her money; Selig v. Sielaff, 200 AD 2d 298 (1994), concerning
disclosure of social security numbers].

I note that it has been held that disclosure of a public employee's educational background
would not constitute an unwarranted invasion of personal privacy and must be disclosed [see Ruberti
Girvin & Ferlazzo v. NYS Division of State Police, 641 NYS 2d 411, 218 AD 2d 494 (1996)].
Additionally, in a recent judicial decision, Kwasnik v. City of New York (Supreme Court, New York
County, September 26, 1997), the court quoted from and relied upon an opinion rendered by this
office and held that those portions of resumes, including information detailing one's prior public
employment must be disclosed. The Committee's opinion stated that:

“If, for example, an individual must have certain types of experience,
educational accomplishments or certifications as a condition precedent
to serving in [a] particular position, those aspects of a resume or
application would in my view be relevant to the performance of the
official duties of not only the individual to whom the record pertains,
but also the appointing agency or officers ... to the extent that records
sought contain information pertaining to the requirements that must
have been met to hold the position, they should be disclosed, for 1
believe that disclosure of those aspects of documents would result in
a permissible rather than an unwarranted invasion [of] personal

privacy. Disclosure represents the only means by which the public can
be aware of whether the incumbent of the position has met the

requisite criteria for serving in that position.

“The Opinion further stated that:
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"Although some aspects of one’s employment history may be
withheld, the fact of a person’s public employment is a matter of
public record, for records identifying public employees, their titles and
salaries must be prepared and made available under the Freedom of
Information Law [see §87(3)(b)].”

In short, it is likely that some aspects of the resume of the incumbent must be disclosed, while others
could be withheld to protect personal privacy.

Section 89(2)(b)(i) specifies that “references of applicants for employment” would, if
disclosed, constitute an unwarranted invasion of privacy and, therefore, may be withheld. Inaddition,
interview notes would consist of “intra-agency materials”. Insofar as those materials contain
opinions, recommendations, impressions and the like, they may be withheld under §87(2)(g) of the
Freedom of Information Law.

I hope that I have been of assistance.

RJF:tt
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resolutions and any other matter formally voted upon and the vote
thereon.”

Inote that if the District maintains a tape recording of a meeting open to the public, any person would
have the right to listen to the tape or obtain a copy [see Zaleski v. Hicksville Union Free School
District, Supreme Court, Nassau County, NYLJ, December 27, 1978).

Third, I would conjecture that the matter would not have been discussed in public, but rather
during one or more executive sessions. An “executive session”, according to §102(3) of the Open
Meetings Law, is a portion of an open meeting during which the public may be excluded. Section
105 specifies the subjects that may be discussed during an executive session. Pertinent to your
inquiry is paragraph (f) of subdivision (1) of that provision, for it permits a public body, such as a
board of education, to enter into executive session to discuss:

“the medical, financial, credit or employment history of a particular
person or corporation, or matters leading to the appointment,
employment, promotion, demotion, discipline, suspension, dismissal
or removal of a particular person or corporation;”

When an issue is discussed in executive session, there is no requirement that a detailed record of that
closed session be prepared.

Fourth, pertinent to the matter may be §87(2)(g) of the Freedom of Information Law, which
deals with written communications between or among officers or employees of government agencies
and permits an agency to withhold records that:

"are inter-agency or intra-agency materials which are not:
1. statistical or factual tabulations or data;

ii. instructions to staff that affect the public;

iii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or determinations
or external audits must be made available, unless a different ground for denial could appropriately be
asserted. Concurrently, those portions of inter-agency or intra-agency materials that are reflective
of opinion, advice, recommendation and the like could in my view be withheld. In the context of your
inquiry, to the extent that internal memoranda or letters consist of recommendations, opinions or
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advice, for example, regarding whether to hire the individual in question, those kinds of records may
be withheld.

Lastly, the Freedom of Information Law provides direction concerning the time and manner
in which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. In such a circumstance, I believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)).

T hope that the foregoing serves to enhance your understanding of the Freedom of Information
and Open Meetings Laws and that I have been of assistance.

RIF:tt

cc: Board of Education
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requested documents could not be identified by retracing a path
already trodden. It would have required a wholly new enterprise,
potentially requiring a search of every file in the possession of the
agency'])" (id. at 250).

In my view, whether a request reasonably describes the records sought, as suggested by the Court
of Appeals, may be dependent upon the terms of a request, as well as the nature of an agency's filing
or record-keeping system. In Konigsberg, it appears that the agency was able to locate the records
on the basis of an inmate's name and identification number.

While I am unfamiliar with the recordkeeping systems of the Department, to extent that the
records sought can be located with reasonable effort, I believe that the request would have met the
requirement of reasonably describing the records. On the other hand, if the records are not
maintained in a manner that permits their retrieval except by reviewing perhaps hundreds or even
thousands of records individually in an effort to locate those falling within the scope of the request,
to that extent, the request would not in my opinion meet the standard of reasonably describing the
records. It is possible that records falling within the scope of the request may be maintained in several
locations by a variety of units within the Department, and that those units maintain their records by
means of different filing and retrieval methods. If an office maintains all of its records regarding
Flushing Meadows Corona Park in a single file or perhaps in a series of files that can be readily
located, it may be a simple task to retrieve the records. If, however, records are not maintained in
that manner, locating the records might involve a search, in essence, for the needle in the haystack.
Based on the holding by the State’s highest court, an agency is not required to engage in that kind
of effort.

Insofar as the request met the standard of reasonably describing the records, the Freedom of
Information Law is based upon a presumption of access. Stated differently, all records of an agency
are available, except to the extent that records or portions thereof fall within one or more grounds
for denial appearing in §87(2)(a) through (i) of the Law.

With respect to bids, the provision of primary significance would be §87(2)(c) which permits
an agency to withhold records to the extent that disclosure would "impair present or imminent
contract awards or collective bargaining negotiations." As it relates to the impairment of "contract
awards", §87(2)(c) is, in my opinion, generally cited and applicable in two types of circumstances.

One involves a situation in which an agency is involved in the process of seeking bids or
proposals concerning the purchase of goods and services. If, for example, an agency seeking bids or
proposals has received a number of bids, but the deadline for their submission has not been reached,
premature disclosure for the bids to another possible submitter might provide that person or firm with
an unfair advantage vis a vis those who already submitted bids. Further, disclosure of the identities
ofbidders or the number of bidders might enable another potential bidder to tailor his bid in a manner
that provides him with an unfair advantage in the bidding process. In such a situation, harm or
"impairment" would likely be the result, and the records could justifiably be denied. However, after
the deadline for submission of bids or proposals are available after a contract has been awarded, and
that, in view of the requirements of the Freedom of Information Law, "the successful bidder had no
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reasonable expectation of not having its bid open to the public" [Contracting Plumbers Cooperative
Restoration Corp. v. Ameruso, 105 Misc. 2d 951, 430 NYS 2d 196, 198 (1980)].

The other situation in which §87(2)(c) has successfully been asserted to withhold records
pertains to real property transactions where appraisals in possession of an agency were requested
prior to the consummation of a transaction. Again, when premature disclosure would have enabled
the public to know the prices the agency sought, thereby potentially precluding the agency from
receiving an optimal price, an agency's denial was upheld [see Murray v. Troy Urban Renewal
Agency, 56 NY 2d 888 (1982)]. .

In both of the kinds of the situations described above, there is an inequality of knowledge.
More specifically, in the bid situation, the person who seeks bids prior to the deadline for their
submission is presumably unaware of the content of the bids that have already been submitted; in the
appraisal situation, the person seeking that record is unfamiliar with its contents. Assuggested above,
premature disclosure of bids would enable a potential bidder to gain knowledge in a manner unfair
to other bidders and possibly to the detriment of an agency and, therefore, the public. Disclosure of
an appraisal would provide knowledge to the recipient that might effectively prevent an agency from
engaging in an agreement that is most beneficial to taxpayers.

When there is no inequality of knowledge between or among the parties to negotiations, or
if records have been shared or exchanged by the parties, it is questionable and difficult to envision
how disclosure would "impair present or imminent contract awards”, (see Community Board 7 of
Borough of Manhattan v. Schaffer, Supreme Court, New York County, NYLJ, March 20, 1991).
Further, if an agreement has been reached or a lease or contract has been signed, presumably
negotiations have ended, and any impairment that might have existed prior to the consummation of
an agreement would essentially have disappeared.

The identities and business addresses of successful bidders would, in my view, be accessible.
Although §87(2)(b) states that an agency may withhold records when disclosure would result in “an
unwarranted invasion of personal privacy”, there are several judicial decisions, both New York State
and federal, that pertain to records about individuals in their business or professional capacities and
which indicate that the records are not of a “personal nature.” For instance, one involved a request
for the names and addresses of mink and ranch fox farmers from a state agency (ASPCA v. NYS
Department of Agriculture and Markets, Supreme Court, Albany County, May 10, 1989). Ingranting
access, the court relied in part and quoted from an opinion rendered by this office in which it was
advised that "the provisions concerning privacy in the Freedom of Information Law are intended to
be asserted only with respect to 'personal’ information relating to natural persons". The court held
that:

"...the names and business addresses of individuals or entities engaged
in animal farming for profit do not constitute information of a private
nature, and this conclusion is not changed by the fact that a person's
business address may also be the address of his or her residence. In
interpreting the Federal Freedom of Information Law Act (5 USC
552), the Federal Courts have already drawn a distinction between
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information of a 'private' nature which may not be disclosed, and
information of a 'business' nature which may be disclosed (see e.g.,
Cohen v. Environmental Protection Agency, 575 F Supp. 425
(D.C.D.C. 1983)."

In another decision, Newsday, Inc. v. New York State Department of Health (Supreme Court, Albany
County, October 15, 1991)], data acquired by the State Department of Health concerning the
performance of open heart surgery by hospitals and individual surgeons was requested. Although the
Department provided statistics relating to surgeons, it withheld their identities. In response to a
request for an advisory opinion, it was advised by this office, based upon the New York Freedom of
Information Law and judicial interpretations of the federal Freedom of Information Act, that the
names should be disclosed. The court agreed and cited the opinion rendered by this office.

Like the Freedom of Information Law, the federal Act includes an exception to rights of
access designed to protect personal privacy. Specifically, 5 U.S.C. 552(b)(6) states that rights
conferred by the Act do not apply to "personnel and medical files and similar files the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy." In construing that
provision, federal courts have held that the exception:

"was intended by Congress to protect individuals from public
disclosure of 'intimate details of their lives, whether the disclosure be
of personnel files, medical files or other similar files'. Board of Trade
of City of Chicago v. Commodity Futures Trading Com'n supra, 627
F.2d at 399, quoting Rural Housing Alliance v. U.S. Dep't of
Agriculture, 498 F.2d 73, 77 (D.C. Cir. 1974); see Robles v. EQA,
484 F.2d 843, 845 (4th Cir. 1973). Although the opinion in Rural
Housing stated that the exemption 'is phrased broadly to protect
individuals from a wide range of embarrassing disclosures', 498 F.2d
at 77, the context makes clear the court's recognition that the
disclosures with which the statute is concerned are those involving
matters of an intimate personal nature. Because of its intimate
personal nature, information regarding ‘'marital status, legitimacy of
children, identity of fathers of children, medical condition, welfare
payment, alcoholic consumption, family fights, reputation, and so on'
falls within the ambit of Exemption 4. Id. By contrast, as Judge
Robinson stated in the Chicago Board of Trade case, 627 F.2d at 399,
the decisions of this court have established that information connected
with professional relationships does not qualify for the exemption"
[Sims v. Central Intelligence Agency, 642 F.2d 562, 573-573 (1980)].

In Cohen, the decision cited in ASPCA v. Department of Agriculture and Markets, supra, it
was stated pointedly that: "The privacy exemption does not apply to information regarding
professional or business activities...This information must be disclosed even if a professional
reputation may be tarnished" (supra, 429).
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With regard to “all memoranda, letters and reports relating to past and ongoing construction
projects at Flushing Meadows Corona”, for reasons mentioned earlier, a request of that nature likely
would not “reasonably describe” the records. [ note, too, that internal memoranda, reports and the
like communicated between or among government officials may be withheld to the extent that they
consist of advice, recommendations, suggestions, ideas and the like [see Freedom of Information

Law, §87(2)(g)].

Personnel records would be available and deniable in part, and it is noted that there is nothing
in the Freedom of Information Law that deals specifically with personnel records or personnel files.
Further, the nature and content of so-called personnel files may differ from one agency to another,
and from one employee to another. In any case, neither the characterization of documents as
"personnel records" nor their placement in personnel files would necessarily render those documents
"confidential" or deniable under the Freedom of Information Law (see Steinmetz v. Board of
Education, East Moriches, Sup. Ct., Suffolk Cty., NYLJ, Oct. 30, 1980). On the contrary, the
contents of those documents serve as the relevant factors in determining the extent to which they are
available or deniable under the Freedom of Information Law.

Section 87(2)(g), which was cited above, states that an agency may withhold records that:
"are inter-agency or intra-agency materials which are not:
1. statistical or factual tabulations or data;
il. instructions to staff that affect the public;
iil. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staffthat affect the public, final agency policy or determinations
or external audits must be made available, unless a different ground for denial could appropriately be
asserted. Concurrently, those portions of inter-agency or intra-agency materials that are reflective
of opinion, advice, recommendation and the like could in my view be withheld.

Also pertinent is §87(2)(b), which permits an agency to withhold records to the extent that
disclosure would constitute "an unwarranted invasion of personal privacy." Although the standard
concerning privacy is flexible and may be subject to conflicting interpretations, the courts have
provided substantial direction regarding the privacy of public employees. It is clear that public
employees enjoy a lesser degree of privacy than others, for it has been found in various contexts that
public employees are required to be more accountable than others. With regard to records pertaining
to public employees, the courts have found that, as a general rule, records that are relevant to the
performance of a public employee's official duties are available, for disclosure in such instances would
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result in a permissible rather than an unwarranted invasion of personal privacy [see e.g., Farrell v.
Village Board of Trustees, 372 NYS 2d 905 (1975); Gannett Co. v. County of Moaroe, 59 AD 2d
309 (1977), affd 45 NY 2d 954 (1978); Sinicropt v. County of Nassau, 76 AD 2d 838 (1980);
Geneva Printing Co. and Donald C. Hadley v. Village of Lyons, Sup. Ct., Wayne Cty., March 25,
1981; Montes v. State, 406 NYS 2d 664 (Court of Claims, 1978); Powhida v. City of Albany, 147
AD 2d 236 (1989); Scaccia v. NYS Division of State Police, S30 NYS 2d 309, 138 AD 2d 50 (1988);
Steinmetz v. Board of Education, East Moriches, Sup. Ct., Suffolk Cty., NYLJ, Oct. 30, 1980);
Capital Newspapers v. Burns, 67 NY 2d 562 (1986)]. Conversely, to the extent that records are
irrelevant to the performance of one's official duties, it has been found that disclosure would indeed
constitute an unwarranted invasion of personal privacy [see e.g., Matter of Wool, Sup. Ct., Nassau
Cty., NYLJ, Nov. 22, 1977].

Lastly, with certain exceptions, the Freedom of Information Law is does not require an agency
to create records. Section 89(3) of the Law states in relevant part that:

"Nothing in this article [the Freedom of Information Law] shall be
construed to require any entity to prepare any record not in possession
or maintained by such entity except the records specified -in
subdivision three of section eighty-seven..."

However, a payroll list of employees is included among the records required to be kept pursuant to
“subdivision three of section eighty-seven" of the Law. Specifically, that provision states in relevant
part that:

"Each agency shall maintain...

(b) a record setting forth the name, public office address, title and
salary of every officer or employee of the agency... "

As such, a payroll record that identifies all officers or employees by name, public office address, title
and salary must be prepared to comply with the Freedom of Information Law. Moreover, [ believe
that a payroll list identifying employees, must be disclosed.

In analyzing rights of access, of primary relevance is §87(2)(b) concerning unwarranted
invasions of personal privacy. However, payroll information has been found by the courts to be
available [see e.g., Miller v. Village of Freeport, 379 NYS 2d 517, 51 AD 2d 765, (1976); Gannett
Co. v. County of Monroe, supra. [n addition, as stated prior to the enactment of the Freedom of
Information Law, payroll records: '

"...represent important fiscal as well as operational information. The
identity of the employees and their salaries are vital statistics kept in
the proper recordation of departmental functioning and are the
primary sources of protection against employment favortism. They
are subject therefore to inspection" Winston v. Mangan, 338 NYS 2d
654, 664 (1972)].
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In short, a record identifying agency employees by name, public office address, title and salary must
in my view be maintained and made available.

If there is a separate list of those responsible for overseeing and evaluating certain
- construction projects, I believe that it would be available. If no such list exists, an agency would not
be required to create such a record on your behalf [see Freedom of Information Law, §89(3)].

Another record required to be maintained pursuant to §87(3) involves a “subject matter list.”
Subdivision (c) of that provision states that each agency shall maintain:

“a reasonably detailed current list by subject matter, of all records in
the possession of the agency, whether or not available under this
article."

The subject matter list required to be maintained under §87(3)(c) is not, in my opinion, required to
identify each and every record of an agency; rather I believe that it must refer, by category and in
reasonable detail, to the kinds of records maintained by an agency. Further, the regulations
promulgated by the Committee on Open Government state that such a list should be sufficiently
detailed to enable an individual to identify a file category of the record or records in which that person
may be interested [21 NYCRR 1401.6(b)]. [ emphasize that §87(3)(c) does not require that an
agency ascertain which among its records must be made available or may be withheld. Again, the
Law states that the subject matter list must refer, in reasonable detail, to the kinds of records
maintained by an agency, whether or not they are available.

[ hope that I have been of assistance.
Sincerely,

femrs

Robert J. Freeman
Executive Director

RJF:;jm

cc: Records Access Officer



STATE OF NEW YORK
DEPARTMENT OF STATE
COMMITTEE ON OPEN GOVERNMENT

\ - ‘ - o . ;o
SO o - 92D
- . ’
committee Members 41 State Street, Albany, New York 12231
(518) 474.2518
Fax (518) 474-1927
Mary O. Donohue Website Address: http://www.dos.state.ny.us/coog/coogwww.html
Alan Jay Gerson
Walter Grunfeld
Gary Lewi
Warren Mitofsky
Wade S. Norwood
David A Schulz
Joseph J. Seymour
Carole E. Stone
Alesander F. Treadwell

Executive Director

Robert J. Freeman . Janual’y 24, 2000

Mr. Jarvis Grubbs

98-R-2322

Mid-State Correctional Facility
P.O. Box 2500

Marcy, NY 13403-2500

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. Grubbs:

I have received your letter of December 14 in which you complained with respect to
delays by the New York City Police Department in responding to your requests for records.

In this regard, the Freedom of Information Law provides direction concerning the time
and manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of
the approximate date when such request will be granted or
denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given
within five business days, or if an agency delays responding for an unreasonable time after it
acknowledges that a request has been received, a request may, in my opinion, be considered to
have been constructively denied. In such a circumstance, I believe that the denial may be appealed
in accordance with §89(4)(a) of the Freedom of Information Law. That provision states in
relevant part that:

"...any person denied access to a record may within thirty days
appeal in writing such denial to the head, chief executive, or
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governing body, who shall within ten business days of the receipt of
such appeal fully explain in writing to the person requesting the
record the reasons for further denial, or provide access to the
record sought."

In addition, it has been held that when an appeal is made but a determination is not
rendered within ten business days of the receipt of the appeal as required under §89(4)(a) of the
Freedom of Information Law, the appellant has exhausted his or her administrative remedies and
may initiate a challenge to a constructive denial of access under Article 78 of the Civil Practice
Rules [Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

For your information, the person designated by the Department to determine appeals is
Susan Petito, Special Counsel.

I hope that I have been of assistance.

Sincerely,

Robert J. Freeman
Executive Director

RIJF:tt

cc: Susan Petito
Sgt. Richard Evangelista, Records Access Officer
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[ hopé'that the foregoing serves to clarify your understanding of the matter and that [ have
been of assistance.

Sincerely,

. T
(M o f/&u\
Robert J. Freeman

Executive Director

RJF:tt
cc: Anthony J. Annucci
Mark E. Shepard
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Mr. Martin 1. Berman

CEO

Gramercy Radiology Group, P.C.
201 East 19" Street

New York, NY 10003

Dear Mr. Berman:

I have received your letter of January 21 in which you requested records relating to bids
submitted to the New York City Department of Sanitation.

In this regard, the Committee on Open Government is authorized to provide advice and
opinions concerning the Freedom of Information Law. The Committee does not maintain possession
or control of records generally, and it is not empowered to compel an agency to grant or deny access
to records. Nevertheless, in an effort to assist you, I offer the following comments.

First, a request for records should be made to the agency that you believe would possess the
records of your interest. In this instance, it appears that the Department of Sanitation would maintain
therecords. Further, pursuant to regulations promulgated by the Committee (21 NYCRR Part 1401),
each agency is required to designate one or more persons as “records access officer.” The records
access officer has the duty of coordinating the agency’s response to requests, and the request should
ordinarily be directed to that person.

Second, with respect to rights of access, as a general matter, the Freedom of Information Law
is based upon a presumption of access. Stated differently, all records of an agency are available,
except to the extent that records or portions thereof fall within one or more grounds for denial
appearing in section 87(2)(a) through (i) of the Law.

I believe that most relevant with respect to access to bids and related records is §87(2)(c).
That provision permits an agency to withhold records or portions thereof that:

"if disclosed would impair present or imminent contract awards or
collective bargaining negotiations..."
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In my view, the key word in §87(2)(c) is "impair", and the potential for harm or impairment as a
result of disclosure is the determining factor regarding the propriety of a denial under that provision.

In the context of your letter, if, for example, an agency seeking bids receives a number of bids
and related records, but the deadline for their submission has not been reached, premature disclosure
of the records to another possible submitter might provide that person or firm with an unfair
advantage vis a vis those who already submitted bids. Further, disclosure of the identities of bidders
or the number of bidders might enable another potential bidder to tailor his bid in a manner that
provides him with an unfair advantage in the bidding process. In such a situation, harm or
"impairment" would likely be the result, and the records could justifiably be denied. However, after
the deadline for submission of bids or other records has been reached, often the passage of that event
results in the elimination of harm. Further, it has been held that bids or proposals are available after
a contract has been awarded, and that, in view of the requirements of the Freedom of Information
Law, "the successful bidder had no reasonable expectation of not having its bid open to the public"
[Contracting Plumbers Cooperative Restoration Corp. v. Ameruso, 105 Misc. 2d 951, 430 NYS 2d
196, 198 (1980)]. From my perspective, the same principles would apply to letters or other
documentation submitted by bidders.

Enclosed for your review is “Your Right to Know”, which describes the Freedom of
Information Law and includes a sample letter of request.

I hope that I have been of assistance.
Sincerely,

Robert J. Freeman
Executive Director

RJF:;ym

Enc.
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Mr. Christopher Lue-Shing
92-A-9582

Clinton Correctional Facility Annex
P.O. Box 2002

Dannemora, NY 12929-2002

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinionis based solely upon the information presented in your correspondence.

Dear Mr. Lue-Shing;:

I have received your letter of December 15 in which you sought an advisory opinion
concerning your right to obtain from the Division of Parole “very specific and detailed statistical
information broken down into specified categories.”

In this regard, it is emphasized at the outset that the Freedom of Information Law pertains
to existing records. Section 89(3) of that statute provides in part that an agency is not required to
create a record in response to a request. I point out, however, that §86(4) of the Freedom of
Information Law defines the term "record" expansively to include:

"any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets,
forms, papers, designs, drawings, maps, photos, letters, microfiims,
computer tapes or discs, rules, regulations or codes."

Based upon the language quoted above, if information is maintained in some physical form, it would
in my opinion constitute a "record" subject to rights of access conferred by the Law. Further, the
definition of "record" includes specific reference to computer tapes and discs, and it was held some
fifteen years ago that "[i]Jnformation is increasingly being stored in computers and access to such data
should not be restricted merely because it is not in printed form" [Babigian v. Evans, 427 NYS 2d
688,691 (1980); aff'd 97 AD 2d 992 (1983); see also, Szikszay v. Buelow, 436 NYS 2d 558 (1981)].
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When information is maintained electronically, it has been advised that if the information
sought is available under the Freedom of Information Law and may be retrieved by means of existing
computer programs, an agency is required to disclose the information. In that kind of situation, the
agency in my view would merely be retrieving data that it has the capacity to retrieve. Disclosure
may be accomplished either by printing out the data on paper or perhaps by duplicating the data on
another storage mechanism, such as a computer tape or disk. On the other hand, if information
sought can be retrieved from a computer or other storage medium only by means of new
programming or the alteration of existing programs, those steps would, in my opinion, be the
equivalent of creating a new record. As stated earlier, since §89(3) does not require an agency to
create a record, 1 do not believe that an agency would be required to reprogram or develop new
programs to retrieve information that would otherwise be available [see Guerrier v.
Hernandez-Cuebas, 165 AD 2d 218 (1991)).

If the information that you seek does not now exist or cannot be retrieved or extracted
without reprogramming, an agency would not, in my opinion, be obliged to develop new programs
or modify its existing programs in an effort to generate the data of your interest.

Assuming that the statistics that you seek do exist or can be generated, it appears that they
would be available, for §87(2)(g)() of the Freedom of Information Law requires that "intra-agency
materials” consisting of "statistical or factual tabulations or data" must be disclosed.

I hope that 1 have been of assistance.

Sincerely,
Robert J. Freeman /({\
Executive Director

RJF:;jm

cc: Ann Crowell
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Mr. Clifford Conyers
Columbia County Jail
85 Industrial Tract
Hudson, NY 12534

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in vour correspondence.

Dear Mr. Conyers:

I have received your letter of December 6. Please note the change in the address of this
office.

You have sought guidance concerning requests relating to your arrest made to a court and
to the Office of the Rensselaer County District Attorney. In this regard, I offer the following
comments.

First, it is emphasized that the Freedom of Information Law is applicable to agency records,
and that §86(3) defines the term "agency" to include:

"any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature.”

In turn, §86(1) defines the term "judiciary" to mean:

"the courts of the state, including any municipal or district court,
whether or not of record.”

Based on the provisions quoted above, the courts and court records are not subject to the
Freedom of Information Law. This is not to suggest that court records are not generally available
to the public, for other provisions of law (see e.g., Judiciary Law, §255) may grant broad public
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access to those records. Even though other statutes may deal with access to court records, the
procedural provisions associated with the Freedom of Information Law (i.e., those involving the
designation of a records access officer or the right to appeal a denial) would not ordinarily be
applicable. When seeking court records, it is suggested that a request be made to the clerk of the
court, citing an applicable provision of law as the basis for the request.

Second, the office of a district attorney is an agency and, therefore, is required to comply with
the Freedom of Information Law. As a general matter, the Freedom of Information Law is based
upon a presumption of access. Stated differently, all records of an agency are available, except to the
extent that records or portions thereof fall within one or more grounds for denial appearing in
§87(2)(a) through (i) of the Law. '

In view of the response by the Office of the District Attorney, I point out that in a decision
concerning a request for records maintained by the office of a district attorney that would ordinarily
be exempted from disclosure under the Freedom of Information Law, it was held that "once the
statements have been used in open court, they have lost their cloak of confidentiality and are available
for inspection by a member of the public" [see Moore v. Santucci, 151 AD 2d 677, 679 (1989)].
Based upon that decision, it appears that records introduced into evidence or disclosed during a
public judicial proceeding should be available.

However, in the same decision, it was also found that:

"...if the petitioner or his attorney previously received a copy of the
agency record pursuant to an alternative discovery device and
currently possesses the copy, a court may uphold an agency's denial
of the petitioner's request under the FOIL for a duplicate copy as
academic. However, the burden of proof rests with the agency to
demonstrate that the petitioner's specific requests are moot. - The
respondent's burden would be satisfied upon proof that a copy of the
requested record was previously furnished to the petitioner or his
counsel in the absence of any allegation, in evidentiary form, that the
copy was no longer in existence. Inthe event the petitioner's request
for a copy of a specific record is not moot, the agency must furnish
another copy upon payment of the appropriate fee...unless the
requested record falls squarely within the ambit of 1 of the 8 statutory
exemptions” (id., 678).

The Court in Moore also specified that an agency "is not required to make available for inspection
or copying any suppression hearing or trial transcripts of a witness' testimony in its possession,
because the transcripts are court records, not agency records" (id. at 680).

Also relevant is the first ground for denial, §87(2)(a), which pertains to records that "are
specifically exempted from disclosure by state or federal statute”. One such statute, §190.25(4) of
the Criminal Procedure Law deals with grand jury proceedings and provides in relevant part that:
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"Grand jury proceedings are secret, and no grand juror, or other
person specified in subdivision three of this section or section 215.70
of the penal law, may, except in the lawful discharge of his duties or
upon written order of the court, disclose the nature or substance of
any grand jury testimony, evidence, or any decision, result or other
matter attending a grand jury proceeding."

As such, grand jury related records would be outside the scope of rights conferred by the Freedom
of Information Law. Any disclosure of those records would be based upon a court order or perhaps
a vehicle authorizing or requiring disclosure that is separate and distinct from the Freedom of
Information Law. '

With respect to the remainder of the documentation that you are seeking, since I am unaware
of the contents of all of the records in which you are interested, or the effects of their disclosure, |
cannot offer specific guidance. Nevertheless, the following paragraphs will review the provisions that
may be significant in determining rights of access to the records in question.

In considering the records falling within the scope of your request, relevant is a decision by
the Court of Appeals concerning "complaint follow up reports" prepared by police officers and police
officers’ memo books in which it was held that a denial of access based on their characterization as
intra-agency materials would be inappropriate.

The provision at issue, §87(2)(g) of the Freedom of Information Law, enables an agency to
withhold records that:

"are inter-agency or intra-agency materials which are not:
1. statistical or factual tabulations or data;

ii. instructions to staff that affect the public;

ii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or determinations
or external audits must be made available, unless a different ground for denial could appropriately be
asserted. Concurrently, those portions of inter-agency or intra-agency materials that are reflective
of opinion, advice, recommendation and the like could in my view be withheld.

In its analysis of the matter, the decision states that:
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"...we note that one court has suggested that complaint follow-up
reports are exempt from disclosure because they constitute nonfinal
intra-agency material, irrespective of whether the information
contained in the reports is 'factual data' (see, Matter of Scott v. Chief
Medical Examiner, 179 AD2d 443, 444, supra [citing Public Officers
Law §87[2][g](111]). However, under a plain reading of §87(2)(g),
the exemption for intra-agency material does not apply as long as the
material falls within any one of the provision's four enumerated
exceptions. Thus, intra-agency documents that contain 'statistical or
factual tabulations or data' are subject to FOIL disclosure, whether or
not embodied in a final agency policy or determination (see, Matter of
Farbman & Sons v. New York City Health & Hosp. Corp., 62 NY2d
75, 83, supra; Matter of MacRae v. Dolce, 130 AD2d 577)...

“...Although the term 'factual data' is not defined by statute, the
meaning of the term can be discerned from the purpose underlying the
intra-agency exemption, which is 'to protect the deliberative process
of the government by ensuring that persons in an advisory role [will]
be able to express their opinions freely to agency decision makers'
(Matter of Xerox Corp. v. Town of Webster, 65 NY2d 131, 132
[quoting Matter of Sea Crest Constr. Corp. v. Stubing, 82 AD2d 546,
549]). Consistent with this limited aim to safeguard internal
government consultations and deliberations, the exemption does not
apply when the requested material consists of 'statistical or factual
tabulations or data' (Public Officers Law 87[2][g][i]. Factual data,
therefore, simply means objective information, in contrast to opinions,
ideas, or advice exchanged as part of the consultative or deliberative
process of government decision making (see, Matter of Johnson
Newspaper Corp. v. Stainkamp, 94 AD2d 825, 827, affd on op below,
61 NY2d 958; Matter of Miracle Mile Assocs. v. Yudelson, 68 AD2d
176, 181-182).

"Against this backdrop, we conclude that the complaint follow-up
reports contain substantial factual information available pursuant to
the provisions of FOIL. Sections of the report are devoted to such
purely factual data as: the names, addresses, and physical descriptions
of crime victims, witnesses, and perpetrators; a checklist that indicates
whether the victims and witnesses have been interviewed and shown
photos, whether crime scenes have been photographed and dusted for
fingerprints, and whether neighborhood residents have been canvassed
for information; and a blank space denominated 'details' in which the
officer records the particulars of any action taken in connection with
the investigation.
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Based on the foregoing, the agency could not claim that the complaint reports can be withheld
in their entirety on the ground that they constitute intra-agency materials. However, the Court was
careful to point out that other grounds for denial might apply in consideration of those records, as

" "However, the Police Department argues that any witness statements

contained in the reports, in particular, are not 'factual’ because there
is no assurance of the statements' accuracy and reliability. We decline
to read such a reliability requirement into the phrase 'factual data’, as
the dissent would have us do, and conclude that a witness statement
constitutes factual data insofar as it embodies a factual account of the
witness's observations. Such a statement, moreover, is far removed
from the type of internal government exchange sought to be protected
by the intra-agency exemption (see, Matter of Ingram v. Axelrod, 90
AD2d 568, 569 [ambulance records, list of interviews, and reports of
interviews available under FOIL as 'factual data']). By contrast, any
impressions, recommendations, or opinions recorded in the complaint
follow-up report would not constitute factual data and would be
exempt from disclosure. The holding herein is only that these reports
are not categorically exempt as intra-agency material. Indeed, the
Police Department is entitled to withhold complaint follow-up reports,
or specific portions thereof, under any other applicable exemption,
such as the law-enforcement exemption or the public-safety
exemption, as long as the requisite particularized showing is made"
[Gould, Scott and DeFelice v. New  York City Police Department,
89 NY2d 267, 276-277 (1996); emphasis added by the Court].

well as others that you requested.

For instance, of potential significance is §87(2)(b) of the Freedom of Information Law, which
permits an agency to withhold records or portions thereof when disclosure would constitute "an
unwarranted invasion of personal privacy". That provision might be applicable relative to the deletion
of identifying details in a variety of situations, i.e., where a record identifies a confidential source or

a witness, for example.

Often the most relevant provision concerning access to records maintained by law

enforcement agencies is §87(2)(e), which permits an agency to withhold records that:

"are compiled for law enforcement purposes and which, if disclosed,
would:

i. interfere with law enforcement investigations or judicial
proceedings;

ii. deprive a person of a right to a fair trial or impartial adjudication;



Mr. Clifford Conyers
January 25, 2000
Page -6-

ii. identify a confidential source or disclose confidential information
relating to a criminal investigation; or

iv. reveal criminal investigative techniques or procedures, except
routine techniques and procedures."

In my view, the foregoing indicates that records compiled for law enforcement purposes can only be
withheld to the extent that disclosure would result in the harmful effects described in sub- paragraphs
(i) through (iv) of §87(2)(e).

Another possible ground for denial is §87(2)(f), which permits withholding to the extent that

disclosure "would endanger the life or safety of any person". The capacity to withhold on that basis
1s dependent upon the facts and circumstances concerning an event.

[ hope that I have been of assistance.

Sincerely,

folct TE

Robert J. Freeman
Executive Director

RJF:;jm

cc: Hon. H. Bauer
Alexander B. Perry
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Mr. Michael Rodriguez
71-A-0316

Marcy Correctional Facility
Box 3600

Marcy, NY 13403

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Rodriguez:

[ have received your letter of December 13 in which you sought guidance that might be useful
in asserting your rights under the Freedom of Information Law in relation to a situation in which the
Department of Correctional Services has lost records pertaining to you.

In this regard, it is emphasized at the outset that the Freedom of Information Law pertains
to existing records. Section 89(3) of that statute provides in relevant part that an agency is not
required to create or prepare a record that it does not maintain. In short, insofar as the Department
does not maintain the records in which you are interested, the Freedom of Information Law does not

apply.

As you may be aware, when an agency indicates that it does not maintain or cannot locate a
record, an applicant for the record may seek a certification to that effect. Section 89(3) of the
Freedom of Information Law provides in part that, in such a situation, on request, an agency "shall
certify that it does not have possession of such record or that such record cannot be found after
diligent search." If you consider it worthwhile to do so, you could seek such a certification.

I point out that in Key v. Hynes [613 NYS 2d 926, 205 AD 2d 779 (1994)], it was found that
a court could not validly accept conclusory allegations as a substitute for proof'that an agency could
not locate a record after having made a "diligent search”. However, in another decision, such an
allegation was found to be sufficient when "the employee who conducted the actual search for the
documents in question submitted an affidavit which provided an adequate basis upon which to
conclude that a 'diligent search' for the documents had been made" [Thomas v. Records Access
Officer, 613 NYS 2d 929, 205 AD 2d 786 (1994)].
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I regret that I cannot be of greater assistance. Enclosed for your review is an explanatory
brochure that may be useful to you.

Sincerely,

f{obert J. Freeman
Executive Director

RJF;jm

Enc.
cc: Anthony J. Annucci
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Mr. Henry G. McComb

The Target Exchange Inc.
203 Champlain Drive
Plattsburgh, NY 12901-4203

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinionis based solely upon the information presented in your correspondence.

Dear Mr. McComb:

[ have received your letter of December 15 in which you raised issues concerning rights of
access to the payroll record required to be maintained pursuant to §87(3)(b) of the Freedom of
Information Law. You wrote that some agencies have suggested that the record in question is not
available if it is sought for a commercial purpose.

In this regard, I offer the following comments.

First, in terms of rights of access, as a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all records of an agency are available, except
to the extent that records or portions thereof fall within one or more grounds for denial appearing in
§87(2)(a) through (i) of the Law.

With certain exceptions, the Freedom of Information Law is does not require an agency to
create records. Section 89(3) of the Law states in relevant part that:

"Nothing in this article [the Freedom of Information Law] shall be
construed to require any entity to prepare any record not in possession
or maintained by such entity except the records specified in
subdivision three of section eighty-seven..."

However, a payroll list of employees is included among the records required to be kept pursuant to
"subdivision three of section eighty-seven" of the Law. Specifically, that provision states in relevant
part that:
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“Each agency shall maintain...

(b) a record setting forth the name, public office address, title and
salary of every officer or employee of the agency... "

As such, a payroll record that identifies all officers or employees by name, public office address, title
and salary must be prepared to comply with the Freedom of Information Law. Moreover, I believe
that the payroll record described above must be disclosed for the following reasons.

Pertinent to the matter is §87(2)(b) of the Freedom of Information Law, which permits an
agency to withhold record or portions of records when disclosure would result in "an unwarranted
invasion of personal privacy." However, payroll information has been found by the courts to be
available [see e.g., Miller v. Village of Freeport, 379 NYS 2d 517, 51 AD 2d 765, (1976); Gannett
Co. v. County of Monroe, 59 AD 2d 309 (1977), affd 45 NYS 2d 954 (1978)]. Miller dealt
specifically with a request by a newspaper for the names and salaries of public employees, and in
Gannett, the Court of Appeals held that the identities of former employees laid off due to budget cuts,
as well as current employees, should be made available. In addition, this Committee has advised and
the courts have upheld the notion that records that are relevant to the performance of the official
duties of public employees are generally available, for disclosure in such instances would result in a
permissible as opposed to an unwarranted invasion of personal privacy [Gannett, supra; Capital
Newspapers v. Burns, 109 AD 2d 292, aff'd 67 NY 2d 562 (1986) ; Steinmetz v. Board of Education,
East Moriches, Sup. Ct., Suffolk Cty., NYLJ, October 30, 1980; Farrell v. Village Board of Trustees,
372 NYS 2d 905 (1975) ; and Montes v. State, 406 NYS 664 (Court of Claims 1978)]. As stated
prior to the enactment of the Freedom of Information Law, payroll records:

" .represent important fiscal as well as operation information. The
identity of the employees and their salaries are vital statistics kept in
the proper recordation of departmental functioning and are the
primary sources of protection against employment favortism. They
are subject therefore to inspection" Winston v. Mangan, 338 NYS 2d
654, 664 (1972)].

In short, a record identifying agency employees by name, public office address, title and salary must
in my view be maintained and made available.

Second, in general, the reasons for which a request is made or an applicant's potential use of
records are irrelevant, and it has been held that if records are accessible, they should be made equally
available to any person, without regard to status or interest [see e.g., M. Farbman & Sons v. New
York City. 642 NY 2d 75 (1984) and Burke v. Yudelson, 368 NYS 2d 779, affd 51 AD 2d 673, 378
NYS 2d 165 (1976)]. However, §89(2)(iit) of the Freedom of Information Law permits an agency
to withhold "lists of names and addresses if such lists would be used for commercial or fund-raising
purposes" on the ground that disclosure would constitute an unwarranted invasion of personal
privacy. Due to the language of that provision, the intended use of a list of names and addresses is
relevant, and case law indicates that an agency can ask why a list of names and addresses has been
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requested [see Goldbert v. Suffolk County Department of Consumer Affairs, Sup. Ct., Suffolk Cty.,
(September 5, 1980).

Nevertheless, §89(6) of the Freedom of Information Law states that:

"Nothing in this article shall be construed to limit or abridge any
otherwise available right of access at law or in equity to any party to
records."

As such, if records are available as of right under a different provision of law or by means of judicial
determination, nothing in the Freedom of Information Law can serve to diminish rights of access.
In this instance, since the payroll information in question was found to be available prior to the
enactment of the Freedom of Information Law, I believe that it must be disclosed, regardless of the
intended use of the records. Consequently, in my view, the payroll record required to be maintained
should be disclosed to any person, irrespective of its intended use.

Third, from my perspective, the provision dealing with lists of names and addresses is intended
to enable agencies to withhold lists that would be used to solicit individuals at their residences. In
the case of the payroll record, however, the residence address is not included; rather the record
includes the “public office address”, the location where public employees carry out their governmental
duties. In my view, there is nothing “personal” or intimate about the work location of a public
employee, and that kind of information should be made available on request.

Lastly, the Freedom of Information Law does not require that records be posted or that an
agency disseminate records on its own initiative. The agency’s obligation, in my opinion, involves
disclosing records, on request, in accordance with applicable law.

I hope that I have been of assistance.

Sincerely,

/ \ — L
NS A

Kobert J. Freeman ’\
Executive Director

RJF:jm



STATE OF NEW YORK
DEPARTMENT OF STATE
COMMITTEE ON OPEN GOVERNMENT

/o o G2

T2t o~ 11429

sommittee Members 41 State Street, Albany, New York 12231

(518) 474-2518

Fax (518) 474-1927

Mary O. Donohue Website Address: http://www.dos.state.ny.us/coog/coogwww.himl

Alan Jay Gerson

Walter Grunfeld

Gary Lewi

Warren Mitofsky

Wade S. Norwood

David A. Schulz

Joseph J. Seymour

Carole E. Stone

Alexander F. Treadwell

Executive Director

Robert J. Freeman January 27, 2000
Mr. Bobby Smith

97-A-0301

Franklin Correctional Facility

P.O. Box 10

Malone, NY 12953

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence,

Dear Mr. Smith;

[ have received your letter of December 15 in which you sought assistance in obtaining a list
of the jobs that you had between 1980 and 1995. From my perspective, it is likely that you may be
the best source of that information. In this regard, 1 offer the following comments.

First, it is noted at the outset that the statute within the advisory jurisdiction of the Committee
on Open Government, the Freedom of Information Law, is applicable to records maintained by state
and local government in New York. Assuch, it does not apply to private companies or organizations.

Second, I do not believe that there is any state agency that would maintain information
concerning every position or job held by an individual during that person’s working lifetime. While
the Department of Taxation and Finance maintains records concerning an individual’s earnings, those
records are not kept forever, and [ believe that most of those covering the period of your interest
would have been destroyed.

The only likely governmental source of the information sought in my view would be the Social
Security Administration. That agency would have a record of your contributions to social security
based on deductions from payments made to you and may have records indicating where you worked.
The Social Security Administration is a federal agency subject to the federal Freedom of Information
and Privacy Acts. To seek records from that agency, a request may be directed to the FOIA Office,
Room 3-A-6 Operations, 6401 Security Blvd., Baltimore, MD 21235-6401.
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I hope that I have been of assistance.

RIF:tt

incerely,

obert J. Freeman
Executive Director
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Mr. Charles McAllister

96-A-1243

Auburn Correctional Facility

P.O. Box 618

Auburn, NY 13021

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Mr. McAllister:

I have received your letter of December 17 in which you sought guidance concerning a delay
in response to your request for records at your facility.

In this regard, the Freedom of Information Law provides direction pertaining to the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. Insuch a circumstance, I believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

"...any person denied access to a record may within thirty days appeal

in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
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explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

For your information, the person designated by the Department of Correctional Services to
determine appeals is Anthony J. Annucci, Counsel to the Department.

I hope that I have been of assistance.

Sincerely,

Sk T b

obert ] Freeman
Executive Director

RJF:tt

cc: Kim Wood
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necessity to conduct legal research, the search and retrieval techniques used to locate the records and
the like. In short, when an agency acknowledges the receipt of a request because more than five
business days may be needed to grant or deny a request, so long as it provides an approximate date
indicating when the request will be granted or denied, and that date is reasonable in view of the
attendant circumstances, I believe that the agency would be acting in compliance with law.

Notwithstanding the foregoing, in my view, every law must be implemented in a manner that
gives reasonable effect to its intent, and I point out that in its statement of legislative intent, §84 of
the Freedom of Information Law states that "it is incumbent upon the state and its localities to extend
public accountability wherever and whenever feasible." Therefore, if records are clearly available to
the public under the Freedom of Information Law, or if they are readily retrievable, there may be no
basis for a lengthy delay in disclosure. As the Court of Appeals has asserted:

"...the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objectives cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase 'public
accountability wherever and whenever feasible' therefore merely
punctuates with explicitness what in any event 1s implicit"
[Westchester News v. Kimball, 50 NY 2d 575, 579 (1980)].

If a request is voluminous and a significant amount of time is needed to locate records and
review them to determine rights of access, a delay, in view of those and perhaps the other kinds of
factors mentioned earlier, might be reasonable. On the other hand, if a record or report is clearly
public and can be found easily, there would appear to be no rational basis for delaying disclosure.
In a case in which it was found that an agency's "actions demonstrate an utter disregard for
compliance set by FOIL", it was held that "[t]he records finally produced were not so voluminous as
to justify any extension of time, much less an extension beyond that allowed by statute, or no
response to appeals at all" (Inner City Press/Community on the Move, Inc. v. New York City
Department of Housing Preservation and Development, Supreme Court, New York County,
November 9, 1993).

Second, with certain exceptions, the Freedom of Information Law is does not require an
agency to create records. Section 89(3) of the Law states in relevant part that:

"Nothing in this article {the Freedom of Information Law] shall be
construed to require any entity to prepare any record not in possession
or maintained by such entity except the records specified in
subdivision three of section eighty-seven..."
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However, a payroll list of employees is included among the records required to be kept pursuant to
"subdivision three of section eighty-seven" of the Law. Specifically, that provision states in relevant
part that:

"Each agency shall maintain...

(b) a record setting forth the name, public office address, title and
salary of every officer or employee of the agency... "

As such, a payroll record that identifies all officers or employees by name, public office address, title
and salary must be prepared and “maintained”, presumably on a continual basis, to comply with the
Freedom of Information Law. Moreover, I believe that the payroll record described above must be
disclosed for the following reasons.

Pertinent to the matter is §87(2)(b) of the Freedom of Information Law, which permits an
agency to withhold record or portions of records when disclosure would result in "an unwarranted
invasion of personal privacy." However, payroll information has been found by the courts to be
available [see e.g., Miller v. Village of Freeport, 379 NYS 2d 517, 51 AD 2d 765, (1976); Gannett
Co. v. County of Monroe, 59 AD 2d 309 (1977), affd 45 NYS 2d 954 (1978)]. Miller dealt
specifically with a request by a newspaper for the names and salaries of public employees, and in
Gannett, the Court of Appeals held that the identities of former employees laid off due to budget cuts,
as well as current employees, should be made available. In addition, this Committee has advised and
the courts have upheld the notion that records that are relevant to the performance of the official
duties of public employees are generally available, for disclosure in such instances would result in a
permissible as opposed to an unwarranted invasion of personal privacy [Gannett, supra; Capital
Newspapers v. Burns, 109 AD 2d 292, aff'd 67 NY 2d 562 (1986) ; Steinmetz v. Board of Education,
East Moriches, Sup. Ct., Suffolk Cty., NYLJ, October 30, 1980; Farrell v. Village Board of Trustees,
372 NYS 2d 905 (1975) ; and Montes v. State, 406 NYS 664 (Court of Claims 1978)]. As stated
prior to the enactment of the Freedom of Information Law, payroll records:

"...represent important fiscal as well as operation information. The
identity of the employees and their salaries are vital statistics kept in
the proper recordation of departmental functioning and are the
primary sources of protection against employment favortism. They
are subject therefore to inspection" Winston v. Mangan, 338 NYS 2d
654, 664 (1972)].

In short, a record identifying agency employees by name, public office address, title and salary must
in my view be maintained and made available.

In an effort to enhance compliance with and understanding of the Freedom of Information
Law, a copy of this opinion will be sent to the District.
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I hope that I have been of assistance.
Sincerely,
Lot T, frea

Robert J. Freeman
Executive Director

RJF:jm

cc: Clara Goldberg, Assistant Superintendent
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Hon. Judith Weintraub
Village Clerk

Village of Pleasantville
80 Wheeler Avenue
Pleasantville, NY 10570

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staffadvisory opinion is based solely upon the information presented in your correspondence.

Dear Ms. Weintraub:

I have received your letter of December 20, as well as the materials attached to it. The
correspondence indicates that a woman requested certain records on November 15 pertaining to
herselfand her spouse, both whom live at the same address, and that the Village disclosed the records
sought to extent required by law on November [9. A request for the same records was made by the
spouse on December 3. In addition, he requested “notes and transcripts of telephone calls,
recordings, digitally stored materials, and photographs and pictorial matter” relating to himself and
his wife.

Youhave asked whether you are required “duplicate the same information for Mr. Falkoff that
[you] just gave to Mrs. Falkoff”, whether the Police Department is “required to go through hours
& hours of recordings to duplicate the calls” that have been requested, and whether the “telephone
recordings” are available.

First, having reviewed both requests, it appears that the spouses are acting on behalf of one
another and that their interests are the same. If that is so, I do not believe that the Village would be
required to make the same records available twice. Based on the decision rendered in Moore v.
Santucci [151 AD2d 677 (1989)], if a record was made available to an individual or his or her
representative, there must be a demonstration that neither that person nor the representative possesses
the record in order to successfully obtain a second copy. Specifically, the decision states that:

“...if the petitioner or his attorney previously received a copy of the
agency record pursuant to an alternative discovery device and
currently possesses the copy, a court may uphold an agency's denial
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of the petitioner's request under the FOIL for a duplicate copy as
academic. However, the burden of proof rests with the agency to
demonstrate that the petitioner's specific requests are moot. The
respondent's burden would be satisfied upon proof'that a copy of the
requested record was previously furnished to the petitioner or his
counsel in the absence of any allegation, in evidentiary form, that the
copy was no longer in existence. In the event the petitioner's request
for a copy of a specific record is not moot, the agency must furnish
another copy upon payment of the appropriate fee...unless the
requested record falls squarely within the ambit of 1 of the 8 statutory
exemptions” (id., 678).

Second, with respect to searching through hours of recordings to locate the passages falling
within the scope of the request, significant may be the extent to which the applicant has “reasonably
described" the records sought as required by §89(3) of the Freedom of Information Law. I point out
that it has been held by the Court of Appeals that to deny a request on the ground that it fails to
reasonably describe the records, an agency must establish that "the descriptions were insufficient for
purposes of locating and identifying the documents sought" [Konigsberg v. Coughlin, 68 N'Y 2d 245,
249 (1986)].

The Court in Konigsberg found that the agency could not reject the request due to its breadth
and also stated that:

"respondents have failed to supply any proof whatsoever as to the
nature - or even the existence - of their indexing system: whether the
Department's files were indexed in a manner that would enable the
identification and location of documents in their possession (cf.
National Cable Tel. Assn. v Federal Communications Commn., 479
F2d 183, 192 [Bazelon, J.] [plausible claim of nonidentifiability under
Federal Freedom of Information Act, 5 USC section 552 (a) (3), may
be presented where agency's indexing system was such that 'the
requested documents could not be identified by retracing a path
already trodden. It would have required a wholly new enterprise,
potentially requiring a search of every file in the possession of the
agency'])" (id. at 250).

In my view, whether a request reasonably describes the records sought, as suggested by the Court
of Appeals, may be dependent upon the terms of a request, as well as the nature of an agency's filing
or record-keeping system. In Konigsberg, it appears that the agency was able to locate the records
on the basis of an inmate's name and identification number.

[ am unaware of the number, frequency or dates of calls that might have been made relating
to the individuals in question. If they occurred over a lengthy period of time and there is no way of
focating the portions of the recordings pertaining to those individuals without listening to hours of
tape, it is likely that the request would not meet the standard of “reasonably describing” the records.
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On the other hand, if calls pertaining to the individuals were made during specific or identifiable times,
the ability to locate portions of the records may not be burdensome. In that event, [ believe that the
Village would be required to locate those portions of the recordings.

Assuming that the request reasonably describes the records, in terms of rights of access, the
Freedom of Information Law is based upon a presumption of access. Stated differently, all records
of an agency are available, except to the extent that records or portions thereof fall within one or
more grounds for denial appearing in §87(2)(a) through (i) of the Law.

Insofar as calls may have been made by the two individuals, I believe that they would be
available. In short, they could not invade their own privacy and would be familiar with the calls that
they made themselves. On the other hand, if calls about either of the two individuals were made by
others, i.e., in the nature of complaints, it has consistently been advised that information identifying
those persons may be withheld on the ground that disclosure would constitute “an unwarranted
invasion of personal privacy” pursuant to §87(2)(b) of the Freedom of Information Law.

In the context of records maintained by police departments, §87(2)(e) may be pertinent, for
it permits an agency to withhold records that:

"are compiled for law enforcement purposes and which, if disclosed,
would:

I. interfere with law enforcement investigations or judicial
proceedings;

ii. deprive a person of a right to a fair trial or impartial adjudication;

iii. identify a confidential source or disclose confidential information
relating to a criminal investigation; or

iv. reveal criminal investigative techniques or procedures, except
routine techniques and procedures.”

Since the request refers to notes that may have been prepared, those kinds of records would
constitute “intra-agency” materials that fall within the scope of §87(2)(g). Insofar as those kinds of
materials consist of impressions, recommendations, opinions and the like, they may be withheld.

Lastly, the Freedom of Information Law pertains to existing records. Section 89(3) provides
in part that an agency is not required to create a record in response to a request. Therefore, if, for
example, there are no notes or written transcripts of recordings, the Village would not be required
to prepare new records or transcripts on behalf of an applicant.
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[ hope that [ have been of assistance. Should any further questions arise, please feel free to
contact me.

Sincerely,

&\\J%{ l ﬁ,fu_//‘ :
Robert J. Freeman

Executive Director

RJF:jm
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As you may be aware, the execution of an agreement may involve several steps, one of which
involves choosing the winning submitter in response to an RFP; another, as in this instance, may
involve the signing of a lease. However, after the lease is signed, there may be negotiations on the
part of the signatories, as well as approvals required by the State Comptroller and the Attorney
General.

Since 1 am not an expert in the area of procurement or purchasing by state agencies, | have
discussed with an expert the issue of what constitutes an “award” as that term is used in the State
Finance Law, and a “contract award” as that phrase appears in the Freedom of Information Law. It
was advised that an “award” involves the situation in which an agency selects a vendor, or as in this
instance, a lessee, in the bid or RFP process, and the parties sign an initial agreement. Once there is
an award, the prohibition against disclosure imposed by the State Finance Law no longer applies.
That may be reason for the absence of reliance on §163(9)(c) by ESDC. A “contract award”,
according to the expert, may not be made until the requisite approvals have been obtained and the
contract is executed. As such, an “award” pertains to an initial agreement, i.e., the of the signing of
the lease, and a “contract award” would occur later in the process when the agreement is final in all
respects.

The distinction between the two appears to be especially relevant in the RFP process and the
application of §87(2)(c). It is my understanding the process of awarding contracts following the
submission of bids is different from that involving RFP’s. With respect to bids, in general, so long
as the bids meet the requisite specifications, an agency must accept the low bid and enter into a
contract with the submitter of the low bid. When an agency seeks proposals by means of RFP's, there
is no obligation to accept the proposal reflective of the lowest cost; rather, to obtain the best value,
the agency may engage in negotiations with the submitters regarding cost as well as the nature or
design of goods or services, or the nature of the project in accordance with the goal sought to be
accomplished. As such, the process of evaluating REFP's is generally more flexible than the process
of awarding a contract following the submission of bids.

When an agency solicits bids, but the deadline for their submission has not been reached,
premature disclosure to another possible submitter might provide that person or firm with an unfair
advantage vis a vis those who already submitted bids. Further, disclosure of the identities of bidders
or the number of bidders might enable another potential bidder to tailor his bid in a manner that
provides him with an unfair advantage in the bidding process. In such a situation, harm or
"impairment" would likely be the result, and the records could justifiably be denied. However, when
the deadline for submission of bids has been reached, all of the submitters are on an equal footing and,
as suggested earlier, an agency is generally obliged to accept the lowest appropriate bid. In that
situation, the bids would, in my opinion, be available.

In the case of RFP's, even though the deadline for submission of proposals might have passed,
an agency may engage in negotiations or evaluations with the submitters resulting in alterations in
proposals or costs. Even atter a submitter has been named and an “award” is made, the parties may
and often will engage in a series of negotiations. As such, despite having made an award, the process
may not be final, and the initial agreement may be altered or even rejected by the Comptroller or the
Attorney General. Consequently, insofar as disclosure prior to the execution or consummation of the
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contract would impair the contracting process or the ability of an agency to reach an optimal
agreement on behalf of the public, I believe that an agency may deny access.

I hope that I have been of assistance.

Sincerely,

NN
i<l A
“Robert J. Freeman

Executive Director

RJF:tt

cc: Lawrence Gerson
Anita W. Laremont
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Ms. Edwards:

As you are aware, [ have received your letter of December 29 and the materials pertaining
to it. You have sought assistance concerning requests made on behalf of the Naples, Florida Daily
News for “discovery material presented to defense attorneys” by the Office of the New York County
District Attorney relating to certain pending criminal cases. One of the requests was denied, and it
is assumed that the other would be denied for the same reasons. Specifically, the District Attorney’s
records access officer wrote that:

«_..disclosure of these records would interfere with law enforcement
investigations and judicial proceedings. See Matter of Pittari v. Pirro,
__ADZ2d___, (2d Dept. 1999), N.Y.L.J., August 20, 1999, at 21,
col.3). In addition, this investigation is an ongoing investigation that
is being conducted by the New York County District Attorney’s
Oftice. Disclosure of records would interfere with a law enforcement
investigation, would identify a confidential source and disclose
confidential information relating to a criminal investigation, and reveal
criminal investigative techniques and procedures. See Public Officers
Law §87(2)(e)(i)(ii1) and (iv).”

From my perspective, although some elements of the records sought might justifiably be
withheld, the remainder must be disclosed. In this regard, [ offer the following comments.

First, I believe that there is a distinction between rights of access conferred upon the public
under the Freedom of Information Law and rights conferred upon a defendant via the use of
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discovery, and the courts have provided direction concerning the Freedom of Information Law as
opposed to the use of discovery under the Civil Practice Law and Rules (CPLR) in civil proceedings,
and discovery in criminal proceedings under the Criminal Procedure Law (CPL). The principle is that
the Freedom of Information Law is a vehicle that confers rights of access upon the public generally,
while the discovery provisions of the CPLR or the CPL, for example, are separate vehicles that may
require or authorize disclosure of records due to one's status as a litigant or defendant.

As stated by the state’s highest court, the Court of Appeals, in a case involving a request
made under the Freedom of Information Law by a person involved in litigation against an agency:
"Access to records of a government agency under the Freedom of Information Law (FOIL) (Public
Officers Law, Article 6) is not affected by the fact that there is pending or potential litigation between
the person making the request and the agency" [Farbman v. NYC Health and Hospitals Corporation,
62 NY 2d 75, 78 (1984)]. Similarly, in an earlier decision, the Court of Appeals determined that "the
standing of one who seeks access to records under the Freedom of Information Law is as a member
of the public, and is neither enhanced...nor restricted...because he is also a litigant or potential
litigant" [Matter of John P, v. Whalen, 54 NY 2d 89, 99 (1980)]. The Court in Farbman, supra,
discussed the distinction between the use of the Freedom of Information Law as opposed to the use
of discovery in Article 31 of the CPLR. Specifically, it was found that:

"FOIL does not require that the party requesting records make any
showing of need, good faith or legitimate purpose; while its purpose
may be to shed light on governmental decision-making, its ambit is not
confined to records actually used in the decision-making process
(Matter of Wesichester Rockland Newspapers v. Kimball, 50 NY 2d
575, 581.) Full disclosure by public agencies is, under FOIL, a public
right and in the public interest, irrespective of the status or need of the
person making the request.

"CPLR article 31 proceeds under a different premise, and serves quite
different concerns. While speaking also of 'full disclosure’ article 31
is plainly more restrictive than FOIL. Access to records under CPLR
depends on status and need. With goals of promoting both the
ascertainment of truth at trial and the prompt disposition of actions
(Allen v. Crowell-Collier Pub. Co., 21 NY 2d 403, 407), discovery is
at the outset limited to that which is 'material and necessary in the
prosecution or defense of an action™ [see Farbman, supra, at 80].

More recently, the Court of Appeals held that the CPL does not limit a defendant's ability to
attempt to obtain records under the Freedom of Information Law [Gould v. New York City Police
Department, 89 NY2d 267 (1996)].

In sum, I believe that the Freedom of Information Law imposes a duty to disclose records,
as well as the capacity to withhold them, irrespective of the status or interest of the person requesting
them. To be distinguished are other provisions of law that may require disclosure based upon one's
status, e.g., as a defendant, and the nature of the records or their materiality to a proceeding.
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Consequently, the materials made available in discovery to a defendant through discovery may not
be available in their entirety to the public under the Freedom of Information Law. Conversely, there
may be instances in which records are beyond the scope of discovery, but which may be available
under the Freedom of Information Law.

Second and perhaps most importantly, the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an agency are available, except to the extent
that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a)
through (i) of the Law. It is emphasized that the introductory language of §87(2) refers to the
authority to withhold "records or portions thereof” that fall within the scope of the exceptions that
follow. In my view, the phrase quoted in the preceding sentence evidences a recognition on the part
ofthe Legislature that a single record or report, for example, might include portions that are available
under the statute, as well as portions that might justifiably be withheld. That being so, I believe that
it also imposes an obligation on an agency to review records sought, in their entirety, to determine
which portions, if any, might properly be withheld or deleted prior to disclosing the remainder.

The Court of Appeals reiterated its general view of the intent of the Freedom of Information
Law in Gould, stating that:

"To ensure maximum access to government records, the 'exemptions
are to be narrowly construed, with the burden resting on the agency
to demonstrate that the requested material indeed qualifies for
exemption' (Matter of Hanig v. State of New York Dept. of Motor
Vehicles, 79 N.Y.2d 106, 109, 580 N.Y.S.2d 715, 588 N.E.2d 750
see, Public Officers Law § 89[4][b]). As this Court has stated, '[o]nly
where the material requested falls squarely within the ambit of one of
these statutory exemptions may disclosure be withheld' (Matter of
Fink v. Lefkowitz, 47 N.Y.2d, 567, 571, 419 N.Y.S.2d 467, 393
N.E.2d 463)" (id., 275).

Just as significant, the Court in Gould repeatedly specified that a categorical denial of access
to records is inconsistent with the requirements of the Freedom of Information Law. In that case, the
Police Department contended that complaint follow up reports could be withheld in their entirety on
the ground that they fall within the exception regarding intra-agency materials, §87(2)(g), an
exception separate from those cited in response to your request. The Court, however, wrote that:
"Petitioners contend that because the complaint follow-up reports contain factual data, the exemption
does not justify complete nondisclosure of the reports. We agree" (id., 276), and stated as a general
principle that "blanket exemptions for particular types of documents are inimical to FOIL's policy of
open government” (id., 275). The Court also offered guidance to agencies and lower courts in
determining rights of access and referred to several decisions it had previously rendered, stating that:

"...to invoke one of the exemptions of section 87(2), the agency must
articulate 'particularized and specific justification' for not disclosing
requested documents (Matter of Fink v. Lefkowitz, supra, 47 N.Y.2d,
at 571,419N.Y.8.2d 467, 393 N.E.2d 463). Ifthe court is unable to
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determine whether withheld documents fall entirely within the scope
of the asserted exemption, it should conduct an in camera inspection
of representative documents and order disclosure of all nonexempt,
appropriately redacted material (see, Matter of Xerox Corp. v. Town
of Webster, 65N.Y.2d 131, 133,490 N.Y.S. 2d, 488, 480 N.E.2d 74;
Matter of Farbman & Sons v. New York City Health & Hosps. Corp.,
supra, 62 N.Y.2d, at 83,476 N.Y.S5.2d 69, 464 N.E.2d 437)" (id.).

In the context of your request, the Office of the District Attorney has engaged in a blanket
denial of access in a manner which, in my view, is equally inappropriate. Again, I am not suggesting
that the records sought must be disclosed in full. Rather, based on the direction given by the Court
of Appeals in several decisions, the records must be reviewed by that agency for the purpose of
identifying those portions of the records that might fall within the scope of one or more of the
grounds for denial 'of access. As the Court stated later in the decision: "Indeed, the Police
Department is entitled to withhold complaint follow-up reports, or specific portions thereof, under
any other applicable exemption, such as the law-enforcement exemption or the public-safety
exemption, as long as the requisite particularized showing is made" (id., 277; emphasis added).

In short, I believe that the basis for the denial of your appeal was incomplete and inadequate,
and that the blanket denial of the request was inconsistent with law.

I am mindful of the decision cited by the records access officer, Pittari v. Pirro, supra, 696
NYS2d 167. Notwithstanding my disagreement with some aspects of the holding in that case, the
facts presented there are different from those present in relation to your request. In Pittari, a request
was made by a defendant under the Freedom of Information Law for “records compiled for law
enforcement purposes ‘pertaining to [his] arrest and prosecution” (id., 168). As you may be aware,
§87(2)(e) of the Freedom of Information Law authorizes an agency to withhold records that:

"are compiled for law enforcement purposes and which, if disclosed,
would:

1. interfere with law enforcement investigations or judicial
proceedings;

ti. deprive a person of a right to a fair trial or impartial adjudication;

itl. identify a confidential source or disclose confidential information
relating to a criminal investigation; or

iv. reveal criminal investigative techniques or procedures, except
routine techniques and procedures."

Based on the foregoing, only to the extent that the harmful effects of disclosure described in
subparagraphs (1) through (iv) would arise could §87(2)(e) permit an agency to deny access.
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The court in Pittaro emphasized that:

“[t]he question is whether the nature of the records sought and the
timing of the FOIL request rendered those records exempt from
disclosure under FOIL. The Court of Appeals, in Matter of Fink v.
Lefkowitz, 47 N.Y.2d 567, 572, 419 N.Y.S.2d 467, 393 N.E.2d 463
noted:

‘[Tlhe purpose of the Freedom of Information Law is
not to enable persons to use agency records to
frustrate pending or threatened investigations nor to
use that information to construct a defense to impede
a prosecution’” (id., 169).

The “timing” in this instance is apparently different from that in Pittari. As [ understand the
matter, the defendant in that case sought records under the Freedom of Information Law prior to
discovery, for the court found that “(i]fa criminal proceeding is pending, mandating FOIL disclosure
would interfere with the orderly process of disclosure in the criminal proceeding set forth in CPL
article 240" (id., 171). In contrast, you have requested records after discovery. Consequently, the
harm sought to be avoided by the court in Pittari would no longer be a consideration.

By disclosing records via discovery to defendants under Article 240 of the CPL, [ believe that
an agency effectively loses its ability to cite certain grounds for denial under the Freedom of
Information Law, such as §87(2)(e). In short, by disclosing to a defendant, I believe that an agency
has effectively negated any contention that disclosure to the public under the Freedom of Information
Law would, for example, interfere with an investigation or judicial proceeding or identify a
confidential source. Assuggested earlier, however, there may be other grounds for denial that might
be cited. For instance, while names of witnesses might have been made available via discovery to a
defendant, disclosure to the public might constitute “an unwarranted invasion of personal privacy”
pursuant to §87(2)(b) of the Freedom of Information Law and, therefore, be withheld. Similarly,
although a defendant might obtain criminal history records regarding witnesses, it has been held that
those records are exempt from disclosure to the public under the Freedom of Information Law (see
Woods v. New York City Police Department, Sup. Ct., New York County, NYLJ, February 2, 1995
and Capital Newspapers v. Poklemba, Sup. Ct., Albany County, April 6, 1989)

For the reasons expressed above, the blanket denial of your request by the Office of the
District Attorney was, in my view, inconsistent with law, and that agency is required to disclose the
records sought, except to the extent that one or more of the grounds for denial, other than §37(2)(e),
could justifiably be cited.
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I hope that I have been of assistance.

RJF;jm

cc: Gary J. Galperin
Nina Keller

Sincerely,

Byt

Robert J. Freeman
Executive Director

Wi\
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Ms. Tiegerman:

I have received your memorandum of December 28 in which you offered several points
representing your understanding of our conversation in late December. In this regard, for purposes
of clarification, I offer the following comments.

First, the Freedom of Information Law provides direction concerning the time and manner in
which agencies must respond to requests and appeals. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

While an agency must grant access to records, deny access or acknowledge the receipt of a
request within five business days, when such acknowledgement is given, there is no precise time
period within which an agency must grant or deny access to records. The time needed to do so may
be dependent upon the volume of a request, the possibility that other requests have been made, the
necessity to conduct legal research, the search and retrieval techniques used to locate the records and
the like. In short, when an agency acknowledges the receipt of a request because more than five
business days may be needed to grant or deny a request, so long as it provides an approximate date
indicating when the request will be granted or denied, and that date is reasonable in view of the
attendant circumstances, [ believe that the agency would be acting in compliance with law.
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The provision dealing with the right to appeal a denial of access to records is found in
§89(4)(a) of the Freedom of Information Law, which states in relevant part that:

"any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive or governing body
of the entity, or the person therefor designated by such head, chief
executive, or governing body, who shall within ten business days of
the receipt of such appeal fully explain in writing to the person
requesting the record the reasons for further denial, or provide access
to the record sought.”

Further, the regulations promulgated by the Committee on Open Government (21 NYCRR
Part 1401), which govern the procedural aspects of the Law, state that:

"(a) The governing body of a public corporation or the head, chief
executive or governing body of other agencies shall hear appeals or
shall designate a person or body to hear appeals regarding denial of
access to records under the Freedom of Information Law.

(b) Denial of access shall be in writing stating the reason therefor
and advising the person denied access of his or her right to appeal to
the person or body established to hear appeals, and that person or
body shall be identified by name, title, business address and business
telephone number. The records access officer shall not be the appeals
officer" (section 1401.7).

Second, as a general matter, the Freedom of Information Law is based upon a presumption
of access. Stated differently, all records of an agency are available, except to the extent that records
or portions thereof fall within one or more grounds for denial appearing in §37(2)(a) through (i) of
the Law.

You referred to the distinction in rights of access between advice or opinions, for example,
and factual information. It is emphasized that that consideration arises only in context of
communications within an agency or between or among agencies of state and local government.
Those kinds of communications are characterized in §87(2)(g) of the Freedom of Information Law
as “inter-agency or intra-agency materials.” That provision permits an agency withhold records that:

"are inter-agency or intra-agency materials which are not:
i. statistical or factual tabulations or data;

1i. instructions to statl that affect the public;

ili. final agency policy or determinations; or
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iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staffthat affect the public, final agency policy or determinations
or external audits must be made available, unless a different ground for denial could appropriately be
asserted. Concurrently, those portions of inter-agency or intra-agency materials that are reflective
of opinion, advice, recommendation and the like could in my view be withheld.

I emphasize that some factual information contained within inter-agency or intra-agency
materials might justifiably be withheld. For instance, insofar as internal government documents
include medical information, social security numbers or other items of a personal or intimate nature,
they may be withheld on the ground that disclosure would constitute “an unwarranted invasion of
personal privacy” [see §87(2)(b)], even though they may be “factual.” Similarly, there may be other
instances in which records apparently available under subparagraphs (i) through (iv) of §87(2)(g) may
be withheld in whole or in part based on the assertion of other exceptions.

Lastly, unless a statute prohibits disclosure, an agency may choose to disclose records, even
if there is a basis for denial in accordance with the grounds for denial appearing in §87(2). Therefore,
while an agency may withhold advice or opinions falling within the scope of §87(2)(g), it may, inits
discretion, opt to disclose.

I hope that I have been of assistance.
Sincerely,

et §

Robert J. Freeman
Executive Director

RJF:;jm
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staffadvisory opinion is based solely upon the information presented in vour correspondence.

Dear Ms. Auslander:

[ have received your letter of December 28 in which you sought an advisory opinion in your
capacity as attorney for the Ellenville Central School District concerning a request made under the
Freedom of Information Law. Your question is: “Are the ratings of ‘satisfactory’ or ‘unsatisfactory’
given to teachers for classroom evaluations to be considered ‘final ratings’, which have to be made
available under FOIL, or are they opinions or perhaps ‘interim ratings’ which do not have to be made
available under FOIL.” You added that the evaluations and ratings at issue are not “annual reviews”.

In this regard, from my perspective, the question may be answered based on the function of
the ratings. The “annual reviews” to which you referred are not fully described. However, it appears
that the outcome of those reviews would represent the District’s final determination concerning an
employee’s performance. If that is so, and if the ratings prepared based on classroom evaluations
represent a preliminary element used later in reaching a final determination concerning performance,
I do not believe that there would be an obligation to disclose.

As you are aware, the Freedom of Information Law is based upon a presumption of access.
Stated differently, all records of'an agency are available, except to the extent that records or portions

thereof fall within one or more grounds for denial appearing in §87(2)(a) through (i) of the Law.

Pertinent to an analysis of rights of access is §87(2)(g), which permits an agency to withhold
records that:

"are inter-agency or intra-agency materials which are not:

i. statistical or factual tabulations or data;
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ii. instructions to staff that affect the public;
iii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that affect the public, final agency policy or determinations
or external audits must be made available, unless a different ground for denial could appropriately be
asserted. Concurrently, those portions of inter-agency or intra-agency materials that are reflective
of opinion, advice, recommendation and the like could in my view be withheld.

I point out that the Appellate Division, Second Department, has determined that records
apparently analogous to those requested may be withheld, stating that:

“The lesson observation reports consist solely of advice, criticisms,
evaluations, and recommendations prepared by the school assistant
principal regarding lesson preparation and classroom performance. As
such, these reports fall squarely within the protection of Public
Officers Law § 87(2)(g)” [Elentuck v. Green, 202 AD2d 425, 608
NYS2d 701, 702 (1994)].

If the contents, nature or function of the records at issue are different or distinguishable from
the records considered in Elentuck, the result, in terms of the ability to deny access, may also be
different. If, however, they are indeed analogous to those found to be deniable, I believe that the
records may be withheld.

I hope that I have been of assistance.
Sincerely,

Psys fo

Robert J. Freeman M.
Executive Director

RJF:;jm
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National Cable Tel. Assn. v Federal Communications Commn., 479
F2d 183, 192 [Bazelon, J.] [plausible claim of nonidentifiability under
Federal Freedom of Information Act, 5 USC section 552 (a) (3), may
be presented where agency's indexing system was such that 'the
requested documents could not be identified by retracing a path
already trodden. It would have required a wholly new enterprise,
potentially requiring a search of every file in the possession of the
agency'])" (id. at 250).

In my view, whether a request reasonably describes the records sought, as suggested by the Court
of Appeals, may be dependent upon the terms of a request, as well as the nature of an agency's filing
or record-keeping system. In Konigsberg, it appears that the agency was able to locate the records
on the basis of an inmate's name and identification number.

While [ am unfamiliar with the recordkeeping systems of the Agency, to extent that the
records sought can be located with reasonable effort, [ believe that the request would have met the
requirement of reasonably describing the records. On the other hand, if the records are not
maintained in a manner that permits their retrieval except by reviewing perhaps hundreds or even
thousands of records individually in an effort to locate those falling within the scope of the request,
to that extent, the request would not in my opinion meet the standard of reasonably describing the
records. It is possible that records falling within the scope of the request may be maintained in several
locations by a variety of units within Agency or the City, and that those units maintain their records
by means of different filing and retrieval methods. If an office maintains all of its records regarding
grants, since the beginning of its existence, in a single file, it may be a simple task to locate the
records. If, however, records are not maintained by subject, but rather are kept chronologically,
locating the records might involve a search, in essence, for the needle in the haystack. Based on the
holding by the State’s highest court, an agency is not required to engage in that kind of effort.

Third, when an agency indicates that it does not maintain or cannot locate a record, an
applicant for the record may seek a certification to that effect. Section 89(3) of the Freedom of
Information Law provides in part that, in such a situation, on request, an agency "shall certify that
it does not have possession of such record or that such record cannot be found after diligent search."
[f you consider it worthwhile to do so, you could seek such a certification.

[ point out that in Key v. Hynes [613 NYS 2d 926, 205 AD 2d 779 (1994)], it was found that
a court could not validly accept conclusory allegations as a substitute for proofthat an agency could
not locate a record after having made a "diligent search". However, in another decision, such an
allegation was found to be sufficient when "the employee who conducted the actual search for the
documents in question submitted an affidavit which provided an adequate basis upon which to
conclude that a 'diligent search' for the documents had been made" [Thomas v. Records Access
Officer, 613 NYS 2d 929, 205 AD 2d 786 (1994)].

Lastly, since you made reference to the subject matter list, [ point out that §87(3) of the
Freedom of Information Law states in relevant part that:
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"Each agency shall maintain...

c. areasonably detailed current list by subject matter, of all records
in the possession of the agency, whether or not available under this
article."

The "subject matter list" required to be maintained under §87(3)(c) is not, in my opinion, required
to identify each and every record of an agency; rather [ believe that it must refer, by category and in
reasonable detail, to the kinds of records maintained by an agency. Further, the regulations
promulgated by the Committee on Open Government state that such a list should be sufficiently
detailed to enable an individual to identify a file category of the record or records in which that person
may be interested [21 NYCRR 1401.6(b)]. I emphasize that §87(3)(c) does not require that an
agency ascertain which among its records must be made available or may be withheld. Again, the
Law states that the subject matter list must refer, in reasonable detail, to the kinds of records
maintained by an agency, whether or not they are available.

[t has been suggested that the records retention and disposal schedules developed by the State
Archives and Records Administration at the State Education Department may be used as a substitute
for the subject matter list. I would conjecture that there may be no separate subject matter list
regarding records of the Agency and that the City’s subject matter list may include records maintained
by all units of City government.

[ hope that [ have been of assistance.
Sincerely,

A o

Robert J. Freeman
Executive Director

RJF;jm

cc: Michael Vertetis
James J. Dolan, Jr.
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requested documents could not be identified by retracing a path
already trodden. It would have required a wholly new enterprise,
potentially requiring a search of every file in the possession of the
agency'])" (id. at 250).

In my view, whether a request reasonably describes the records sought, as suggested by the Court
of Appeals, may be dependent upon the terms of a request, as well as the nature of an agency's filing
or record-keeping system. In Konigsberg, it appears that the agency was able to locate the records
on the basis of an inmate's name and identification number.

While I am unfamiliar with the recordkeeping systems of the Division, to extent that the
records sought can be located with reasonable effort, I believe that the request would have met the
requirement of reasonably describing the records. On the other hand, if the records are not
maintained in a manner that permits their retrieval except by reviewing perhaps hundreds or even
thousands of records individually in an effort to locate those falling within the scope of the request,
to that extent, the request would not in my opinion meet the standard of reasonably describing the
records. Itis possible that records falling within the scope of the request may be maintained in several
locations by a variety of units within the Division, and that those units maintain their records by means
of difterent filing and retrieval methods. If an office maintains all of its records regarding unsolved
murders in a single file, it may be a simple task to locate the records. If, however, records are
maintained elsewhere or in a different manner, locating the records might involve a search, in essence,
for the needle in the haystack. Based on the holding by the State’s highest court, an agency is not
required to engage in that kind of effort.

In short, insofar as the request fails to meet the standard of reasonably describing the records,
I believe that it may be rejected by the Division.

[ hope that I have been of assistance.

Sincerely,

%Q\J/ff

Robert J. Freeman
Executive Director

RJF:;jm

cc: Lt. Col. Raymond G. Dutcher
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Mr. Jayson Thompson
95-A-3305

Southport Correctional Facility
P.O. Box 2000

Pine City, NY 14871

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Thompson:

I have received your letter of December 20 in which you sought guidance concerning the
ability to gain access to photographs of injuries incurred at a facility in which you are no longer
housed.

In this regard, first, as a general matter, the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an agency are available, except to the extent
that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a)
through (i) of the Law. From my perspective, photographs of yourself would be available, for none
of the grounds for denial would apply.

Second, it is unclear where the records in question are kept. It is my understanding that they
are transferred with an inmate to a new facility. However, if you believe that they are kept in two
locations, it is suggested that requests be made to both. As you may be aware, the regulations
promulgated by the Department of Correctional Services indicate that requests may be made to the
Superintendent or his designee.

I hope that I have been of assistance.

Sincerely,

N

YA D
Robert J. Freeman
Executive Director

RJF:jm
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence,

Dear Mr. Rodriguez:

I have received your letter of December 23 concerning your requests for various items sought
under the Freedom of Information Law.

In this regard, having reviewed your request, it is emphasized that the Freedom of Information
Law pertains to agency records; it does not apply to physical evidence, such as items of clothing,
cartridges, holsters and the like [see Allen v. Strojnowski, 129 AD2d 700 (1989)].

Insofar as a request made under that statute involves records, the Freedom of Information
Law is based upon a presumption of access. Stated differently, all records of an agency are available,
except to the extent that records or portions thereof fall within one or more grounds for denial
appearing in §87(2)(a) through (i) of the Law.

When a proper request is made, the Freedom of Information Law provides direction
concerning the time and manner in which an agency must respond. Specifically, §89(3) of the
Freedom of Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."
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If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. Insuchacircumstance, I believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

I hope that I have been of assistance.
Sincerely,

0@&&\5

Robert J. Freeman
Executive Director

RJF:jm
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staffadvisory opinion is based solely upon the information presented in your correspondence,

Dear Mr. Fisher:

I have received your recent communication concerning delays in responding to requests on
the part of the New York City Police Department.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in’my opinion, be considered to have been
constructively denied. In such a circumstance, I believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
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explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules {Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

I note that although an agency must grant access to records, deny access or acknowledge the
receipt of a request within five business days, when such acknowledgement is given, there is no
precise time period within which an agency must grant or deny access to records. The time needed
to do so may be dependent upon the volume of a request, the possibility that other requests have been
made, the necessity to conduct legal research, the search and retrieval techniques used to locate the
records and the like. In short, when an agency acknowledges the receipt of a request because more
than five business days may be needed to grant or deny a request, so long as it provides an
approximate date indicating when the request will be granted or denied, and that date is reasonable
in view of the attendant circumstances, I believe that the agency would be acting in compliance with
law.

Notwithstanding the foregoing, in my view, every law must be implemented in a manner that
- gives reasonable effect to its intent, and I point out that in its statement of legislative intent, §84 of
the Freedom of Information Law states that "it is incumbent upon the state and its localities to extend
public accountability wherever and whenever feasible." Therefore, if records are clearly available to
the public under the Freedom of Information Law, or if they are readily retrievable, there may be no
basis for a lengthy delay in disclosure. As the Court of Appeals has asserted:

"...the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objectives cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase 'public
accountability wherever and whenever feasible' therefore merely
_punctuates with explicitness what in any event is implicit"
[Westchester News v. Kimball, 50 NY 2d 575, 579 (1980)].

Further, in my opinion, if, as a matter of practice or policy, an agency acknowledges the
receipt of requests and indicates in every instance that it will determine to grant or deny access to
records within a particular period following the date of acknowledgement, such a practice or policy
would be contrary to the thrust of the Freedom of Information Law. If a request is voluminous and
a significant amount of time is needed to locate records and review them to determine rights of
access, a delay beyond five business days, in view of those and perhaps the other kinds of factors
mentioned earlier, might be reasonable. On the other hand, ifa record or report is clearly public and
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mentioned earlier, might be reasonable. On the other hand, if a record or report is clearly public and
can be found easily, there would appear to be no rational basis for delaying disclosure. In a case in
which it was found that an agency's "actions demonstrate an utter disregard for compliance set by
FOIL", it was held that "[t]he records finally produced were not so voluminous as to justify any
extension of time, much less an extension beyond that allowed by statute, or no response to appeals
at all" (Inner City Press/Community on the Move, Inc. v. New York City Department of Housing
Preservation and Development, Supreme Court, New York County, November 9, 1993).

I hope that I have been of assistance.

RJF:jm
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Mr. Michael R. McCarthy
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Bare Hill Correctional Facility
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. McCarthy:

I have received your letter of December 21 in which you described difficulty in obtaining
medical records from the Department of Correctional Services.

In this regard, first, I believe that medical records are generally available to the subject of
those records under the Public Health Law, §18, and if they are maintained by an agency, under the
Freedom of Information Law as well [see Mantica v. NYS Department of Health, 94 NY2d |
(1999)].

Second, the Freedom of Information Law provides direction concerning the time and manner
in which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
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that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. In such acircumstance, [ believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chiefexecutive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

I hope that I have been of assistance.
Sincerely,

R o

Robert J. Freeman
Executive Director

RJF:;jm

cc: Anthony J. Annucci
William McCann
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinionis based solely upon the information presented in vour correspondence.

Dear Mr. Miller:

I have received your letter of December 23 in which you sought assistance in relation to a
request for “an investigation report” that was prepared prior to a facility grievance hearing.

In this regard, as a general matter the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an agency are available, except to the extent
that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a)
through (i) of the Law. Since I am unaware of the contents of the record in which you are interested,
or the effects of its disclosure, 1 cannot offer specific guidance. Nevertheless, the following
paragraphs will review the provisions that may be significant in determining rights of access to the
record in question.

Of potential significance is §87(2)(b) of the Freedom of Information Law, which permits an
agency to withhold records or portions thereof when disclosure would constitute "an unwarranted
invasion of personal privacy". That provision might be applicable relative to the deletion of identifying
details in a variety of situations, i.e., where a record identifies a confidential source or a witness, for
example.

Perhaps the most relevant provision concerning access to records maintained by law
enforcement agencies is §87(2)(e), which permits an agency to withhold records that:

"are compiled for law enforcement purposes and which, if disclosed,
would:
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1. interfere with law enforcement investigations or judicial
proceedings;

ii. deprive a person of a right to a fair trial or impartial adjudication;

iii. identify a confidential source or disclose confidential information.
relating to a criminal investigation; or

iv. reveal criminal investigative techniques or procedures, except
routine techniques and procedures."

In my view, the foregoing indicates that records compiled for law enforcement purposes can only be
withheld to the extent that disclosure would result in the harmful eftects described in sub- paragraphs

(1) through (iv) of §87(2)(e).

Another possible ground for denial is §87(2)(f), which permits withholding to the extent that
disclosure "would endanger the life or safety of any person”. The capacity to withhold on that basis
is dependent upon the facts and circumstances concerning an event.

The last relevant ground for denial is §87(2)(g). The cited provision permits an agency to
withhold records that:

"are inter-agency or intra-agency materials which are not:
i. statistical or factual tabulations or data;
il. instructions to staff that affect the public;

iii. final agency policy or determinations; or
iv. external audits, including but not limited to audits performed by
the comptroller and the federal government... "

It is noted that the language quoted above contains what in effect is a double negative. While
inter-agency or intra-agency materials may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that affect the public, final agency policy or

determinations or external audits must be made available, unless a different ground for denial applies.
Concurrently, those portions of inter-agency or intra-agency materials that are reflective of opinion,
advice, recommendation and the like could in my view be withheld.

Records prepar.ed by employees of an agency and communicated within the agency or to
an?t.her agency would in my view fall within the scope of §87(2) (g). Those records might include
opinions or recommendations, for example, that could be withheld.
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I hope that I have been of assistance.

RJF:;jm

cc: FOIL Officer

Sincerely,

ENAN
é‘/\,a«ﬁﬁ/ '

Robert J. Freeman
Executive Director
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Agront:

I have received your letter of December 28 in which you sought assistance in obtaining
photographs of yourself relating to an incident that occurred at a correctional facility in 1989.

In this regard, I offer the following comments.

First, the Freedom of Information Law pertams to agency record, and §86(4) of that statute
defines the term “record” to mean:

"any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets,
forms, papers, designs, drawings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regulations or codes."

Based on the foregoing, photographs maintained by an agency would constitute “records” subject to
rights conferred by the Freedom of Information Law.

Second, the Freedom of Information Law is based upon a presumption of access. Stated
differently, all records of an agency are available, except to the extent that records or portions thereof
fall within one or more grounds for denial appearing in §87(2)(a) through (i) of the Law. In my view,
since the photographs are of you, none of the grounds for denial would apply.
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Lastly, the Freedom of Information Law provides direction concerning the time and manner
in which agencies must respond to requests. Specifically, §89(3) ofthe Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of'the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. Insucha circumstance, I believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

" ..any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

I hope that I have been of assistance.

Sincerely,
1‘/ o
j S
IS §¢ IS
Robert J. Freeman -
Executive Director
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Holmes:

I have received your letter of December 28 concerning your requests for records directed to
the Office of the Rensselaer County District Attorney and the City of Troy Police Department .

With respect to the former, in response to a request, you were informed that the records
sought, “if they exist...would have been turned over to [your] defense attorney at the time of trial.”
It is your belief that the Office of the District Attorney did not search for or review the records. With
respect to the latter, it has refused to disclose “police activity logs” on the ground that they are the
officers’ personal property and, therefore, are not subject to the Freedom of Information Law. You
added that you “feel [I] know what’s going on” and asked whether I have “been to any of the
meetings with the D.A. in [your] cases about the FOIL.”

In this regard, first, I know none of the details relating to your arrest or conviction and have
no special knowledge of “what’s going on.” Further, I have never met with the Rensselaer County
District Attorney or any person in his office with respect to your case or any other.

Second, based on the decision rendered in Moore v. Santucci [151 AD2d 677 (1989)], ifa
record was made available to you or your attorney, there must be a demonstration that neither you
nor your attorney possesses the record in order to successfully obtain a second copy. Specifically,
the decision states that:

" .if the petitioner or his attorney previously received a copy of the
agency record pursuant to an alternative discovery device and
currently possesses the copy, a court may uphold an agency's denial
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of the petitioner's request under the FOIL for a duplicate copy as
academic. However, the burden of proof rests with the agency to
demonstrate that the petitioner's specific requests are moot. The
respondent's burden would be satisfied upon proof that a copy of the
requested record was previously furnished to the petitioner or his
counsel in the absence of any allegation, in evidentiary form, that the
copy was no longer in existence. In the event the petitioner's request
for a copy of a specific record is not moot, the agency must furnish
another copy upon payment of the appropriate fee...unless the
requested record falls squarely within the ambit of 1 of the 8 statutory
exemptions" (id., 678).

In view of the foregoing, it is suggested that you contact your attorney to determine whether
he or she continues to possess the record. If the attorney no longer maintains the record, he or she
should prepare an affidavit so stating that can be submitted to the office of the district attorney.

Third, I believe that an agency must search for and review the contents of records that could
be located to determine the extent to which the records may be withheld. Further, when an agency
indicates that it does not maintain or cannot locate a record, an applicant for the record may seek a
certification to that effect. Section 89(3) of the Freedom of Information Law provides in part that,
in such a situation, on request, an agency "shall certify that it does not have possession of such record
or that such record cannot be found after diligent search." If you consider it worthwhile to do so, you
could seek such a certification,

I point out that in Key v. Hynes [613 NYS 2d 926, 205 AD 2d 779 (1994)], it was found that
a court could not validly accept conclusory allegations as a substitute for proof that an agency could
not locate a record after having made a "diligent search". However, in another decision, such an
allegation was found to be sufficient when "the employee who conducted the actual search for the
documents in question submitted an affidavit which provided an adequate basis upon which to

conclude that a 'diligent search' for the documents had been made" [Thomas v, Records Access
Officer, 613 NYS 2d 929, 205 AD 2d 786 (1994)].

Lastly, the police activity logs are, in my opinion, agency records that fall within the coverage
of the Freedom of Information Law. That statute pertains to agency records, and §86(4) defines the
term “record” broadly to include:

"any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets,
forms, papers, designs, drawings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regulations or codes."

In a decision rendered by the state’s highest court to which you referred in your letter, the
Court of Appeals held that police officers’ memo books, also known as "police activity logs", are no
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"records" that fell within the coverage of the Freedom of Information Law, despite a contention by
the New York City Police Department that they were the personal property of police officers. In
rejecting the Department's position, the Court found that:

"Activity logs are the leather-bound books in which officers record all
their work-related activities, including assignments received, tasks
performed, and information relating to suspected violations of law.
Significantly, the Police Department issues activity logs to all its
officers, who are required to maintain these memo books in the course
of their regular duties and to store the completed books in their
lockers; the officers are obligated to surrender the activity logs to
superiors for inspection upon request; and the contents of the logs are
meticulously prescribed by departmental regulation (accord, Matter
of Washington Post Co. v. New York State Ins. Dept., 61 N.Y.2d 557,
564-565.475N.Y.S.2d 263, 463 N.E.2d 604 [minutes of meetings of
private insurance companies, required by regulation to be turned over
to Insurance Department for inspection, are 'records' under FOIL)).
Thus, although the officers generally maintain physical possession of
the activity logs, they are nevertheless 'kept {or] held' by the officers
for the Police Department, which places these documents squarely
within the statutory definition of 'records’ (see, Matter of Fncore Coll.
Bookstores v. Auxiliary Serv. Corp., 87 N.Y.2d 410, 417, 639,
N.Y.S.2d 990, 663 N.E.2d 302). Subject to any applicable exemption
and upon payment of the appropriate fee (see, Public Officers Law, §
87[1][b]{iii]), the activity logs are agency records available under
provisions of FOIL" [Gould v, New York City Police Department, 89
NY2d 267, 278-279 (1996)].

In short, I believe that the police activity logs constitute agency records subject to rights
conferred by the Freedom of Information Law. As you are aware, that statute is based upon a
presumption of access. Stated differently, all records of an agency are available, except to the extent
that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a)
through (i) of the Law.

I hope that I have been of assistance.

Sincerely,

Lo b

Robert J. Freeman
Executive Director
RJF;jm
cc: Records Access Officer, Office of the Rensselaer County District Attorney
Records Access Officer, City of Troy Police Department
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence,

Dear Mr. Rodriguez:

I have received your letter of December 23 concerning your requests for various items sought
under the Freedom of Information Law.

In this regard, having reviewed your request, it is emphasized that the Freedom of Information
Law pertains to agency records; it does not apply to physical evidence, such as items of clothing,
cartridges, holsters and the like [see Allen v. Strojnowski, 129 AD2d 700 (1989)].

Insofar as a request made under that statute involves records, the Freedom of Information
Law is based upon a presumption of access. Stated differently, all records of an agency are available,
except to the extent that records or portions thereof fall within one or more grounds for denial
appearing in §87(2)(a) through (i) of the Law.

When a proper request is made, the Freedom of Information Law provides direction
concerning the time and manner in which an agency must respond. Specifically, §89(3) of the
Freedom of Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."
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If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. Insuchacircumstance, I believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

I hope that I have been of assistance.
Sincerely,

0@&&\5

Robert J. Freeman
Executive Director

RJF:jm
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staffadvisory opinion is based solely upon the information presented in your correspondence,

Dear Mr. Fisher:

I have received your recent communication concerning delays in responding to requests on
the part of the New York City Police Department.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in’my opinion, be considered to have been
constructively denied. In such a circumstance, I believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
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explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules {Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

I note that although an agency must grant access to records, deny access or acknowledge the
receipt of a request within five business days, when such acknowledgement is given, there is no
precise time period within which an agency must grant or deny access to records. The time needed
to do so may be dependent upon the volume of a request, the possibility that other requests have been
made, the necessity to conduct legal research, the search and retrieval techniques used to locate the
records and the like. In short, when an agency acknowledges the receipt of a request because more
than five business days may be needed to grant or deny a request, so long as it provides an
approximate date indicating when the request will be granted or denied, and that date is reasonable
in view of the attendant circumstances, I believe that the agency would be acting in compliance with
law.

Notwithstanding the foregoing, in my view, every law must be implemented in a manner that
- gives reasonable effect to its intent, and I point out that in its statement of legislative intent, §84 of
the Freedom of Information Law states that "it is incumbent upon the state and its localities to extend
public accountability wherever and whenever feasible." Therefore, if records are clearly available to
the public under the Freedom of Information Law, or if they are readily retrievable, there may be no
basis for a lengthy delay in disclosure. As the Court of Appeals has asserted:

"...the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objectives cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase 'public
accountability wherever and whenever feasible' therefore merely
_punctuates with explicitness what in any event is implicit"
[Westchester News v. Kimball, 50 NY 2d 575, 579 (1980)].

Further, in my opinion, if, as a matter of practice or policy, an agency acknowledges the
receipt of requests and indicates in every instance that it will determine to grant or deny access to
records within a particular period following the date of acknowledgement, such a practice or policy
would be contrary to the thrust of the Freedom of Information Law. If a request is voluminous and
a significant amount of time is needed to locate records and review them to determine rights of
access, a delay beyond five business days, in view of those and perhaps the other kinds of factors
mentioned earlier, might be reasonable. On the other hand, ifa record or report is clearly public and
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mentioned earlier, might be reasonable. On the other hand, if a record or report is clearly public and
can be found easily, there would appear to be no rational basis for delaying disclosure. In a case in
which it was found that an agency's "actions demonstrate an utter disregard for compliance set by
FOIL", it was held that "[t]he records finally produced were not so voluminous as to justify any
extension of time, much less an extension beyond that allowed by statute, or no response to appeals
at all" (Inner City Press/Community on the Move, Inc. v. New York City Department of Housing
Preservation and Development, Supreme Court, New York County, November 9, 1993).

I hope that I have been of assistance.

RJF:jm
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Mr. Michael R. McCarthy
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Bare Hill Correctional Facility
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. McCarthy:

I have received your letter of December 21 in which you described difficulty in obtaining
medical records from the Department of Correctional Services.

In this regard, first, I believe that medical records are generally available to the subject of
those records under the Public Health Law, §18, and if they are maintained by an agency, under the
Freedom of Information Law as well [see Mantica v. NYS Department of Health, 94 NY2d |
(1999)].

Second, the Freedom of Information Law provides direction concerning the time and manner
in which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
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that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. In such acircumstance, [ believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chiefexecutive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

I hope that I have been of assistance.
Sincerely,

R o

Robert J. Freeman
Executive Director

RJF:;jm

cc: Anthony J. Annucci
William McCann
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinionis based solely upon the information presented in vour correspondence.

Dear Mr. Miller:

I have received your letter of December 23 in which you sought assistance in relation to a
request for “an investigation report” that was prepared prior to a facility grievance hearing.

In this regard, as a general matter the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an agency are available, except to the extent
that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a)
through (i) of the Law. Since I am unaware of the contents of the record in which you are interested,
or the effects of its disclosure, 1 cannot offer specific guidance. Nevertheless, the following
paragraphs will review the provisions that may be significant in determining rights of access to the
record in question.

Of potential significance is §87(2)(b) of the Freedom of Information Law, which permits an
agency to withhold records or portions thereof when disclosure would constitute "an unwarranted
invasion of personal privacy". That provision might be applicable relative to the deletion of identifying
details in a variety of situations, i.e., where a record identifies a confidential source or a witness, for
example.

Perhaps the most relevant provision concerning access to records maintained by law
enforcement agencies is §87(2)(e), which permits an agency to withhold records that:

"are compiled for law enforcement purposes and which, if disclosed,
would:
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1. interfere with law enforcement investigations or judicial
proceedings;

ii. deprive a person of a right to a fair trial or impartial adjudication;

iii. identify a confidential source or disclose confidential information.
relating to a criminal investigation; or

iv. reveal criminal investigative techniques or procedures, except
routine techniques and procedures."

In my view, the foregoing indicates that records compiled for law enforcement purposes can only be
withheld to the extent that disclosure would result in the harmful eftects described in sub- paragraphs

(1) through (iv) of §87(2)(e).

Another possible ground for denial is §87(2)(f), which permits withholding to the extent that
disclosure "would endanger the life or safety of any person”. The capacity to withhold on that basis
is dependent upon the facts and circumstances concerning an event.

The last relevant ground for denial is §87(2)(g). The cited provision permits an agency to
withhold records that:

"are inter-agency or intra-agency materials which are not:
i. statistical or factual tabulations or data;
il. instructions to staff that affect the public;

iii. final agency policy or determinations; or
iv. external audits, including but not limited to audits performed by
the comptroller and the federal government... "

It is noted that the language quoted above contains what in effect is a double negative. While
inter-agency or intra-agency materials may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that affect the public, final agency policy or

determinations or external audits must be made available, unless a different ground for denial applies.
Concurrently, those portions of inter-agency or intra-agency materials that are reflective of opinion,
advice, recommendation and the like could in my view be withheld.

Records prepar.ed by employees of an agency and communicated within the agency or to
an?t.her agency would in my view fall within the scope of §87(2) (g). Those records might include
opinions or recommendations, for example, that could be withheld.
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I hope that I have been of assistance.

RJF:;jm

cc: FOIL Officer

Sincerely,

ENAN
é‘/\,a«ﬁﬁ/ '

Robert J. Freeman
Executive Director
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Agront:

I have received your letter of December 28 in which you sought assistance in obtaining
photographs of yourself relating to an incident that occurred at a correctional facility in 1989.

In this regard, I offer the following comments.

First, the Freedom of Information Law pertams to agency record, and §86(4) of that statute
defines the term “record” to mean:

"any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets,
forms, papers, designs, drawings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regulations or codes."

Based on the foregoing, photographs maintained by an agency would constitute “records” subject to
rights conferred by the Freedom of Information Law.

Second, the Freedom of Information Law is based upon a presumption of access. Stated
differently, all records of an agency are available, except to the extent that records or portions thereof
fall within one or more grounds for denial appearing in §87(2)(a) through (i) of the Law. In my view,
since the photographs are of you, none of the grounds for denial would apply.
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Lastly, the Freedom of Information Law provides direction concerning the time and manner
in which agencies must respond to requests. Specifically, §89(3) ofthe Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of'the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. Insucha circumstance, I believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

" ..any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

I hope that I have been of assistance.

Sincerely,
1‘/ o
j S
IS §¢ IS
Robert J. Freeman -
Executive Director

RJF:jm
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Holmes:

I have received your letter of December 28 concerning your requests for records directed to
the Office of the Rensselaer County District Attorney and the City of Troy Police Department .

With respect to the former, in response to a request, you were informed that the records
sought, “if they exist...would have been turned over to [your] defense attorney at the time of trial.”
It is your belief that the Office of the District Attorney did not search for or review the records. With
respect to the latter, it has refused to disclose “police activity logs” on the ground that they are the
officers’ personal property and, therefore, are not subject to the Freedom of Information Law. You
added that you “feel [I] know what’s going on” and asked whether I have “been to any of the
meetings with the D.A. in [your] cases about the FOIL.”

In this regard, first, I know none of the details relating to your arrest or conviction and have
no special knowledge of “what’s going on.” Further, I have never met with the Rensselaer County
District Attorney or any person in his office with respect to your case or any other.

Second, based on the decision rendered in Moore v. Santucci [151 AD2d 677 (1989)], ifa
record was made available to you or your attorney, there must be a demonstration that neither you
nor your attorney possesses the record in order to successfully obtain a second copy. Specifically,
the decision states that:

" .if the petitioner or his attorney previously received a copy of the
agency record pursuant to an alternative discovery device and
currently possesses the copy, a court may uphold an agency's denial
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of the petitioner's request under the FOIL for a duplicate copy as
academic. However, the burden of proof rests with the agency to
demonstrate that the petitioner's specific requests are moot. The
respondent's burden would be satisfied upon proof that a copy of the
requested record was previously furnished to the petitioner or his
counsel in the absence of any allegation, in evidentiary form, that the
copy was no longer in existence. In the event the petitioner's request
for a copy of a specific record is not moot, the agency must furnish
another copy upon payment of the appropriate fee...unless the
requested record falls squarely within the ambit of 1 of the 8 statutory
exemptions" (id., 678).

In view of the foregoing, it is suggested that you contact your attorney to determine whether
he or she continues to possess the record. If the attorney no longer maintains the record, he or she
should prepare an affidavit so stating that can be submitted to the office of the district attorney.

Third, I believe that an agency must search for and review the contents of records that could
be located to determine the extent to which the records may be withheld. Further, when an agency
indicates that it does not maintain or cannot locate a record, an applicant for the record may seek a
certification to that effect. Section 89(3) of the Freedom of Information Law provides in part that,
in such a situation, on request, an agency "shall certify that it does not have possession of such record
or that such record cannot be found after diligent search." If you consider it worthwhile to do so, you
could seek such a certification,

I point out that in Key v. Hynes [613 NYS 2d 926, 205 AD 2d 779 (1994)], it was found that
a court could not validly accept conclusory allegations as a substitute for proof that an agency could
not locate a record after having made a "diligent search". However, in another decision, such an
allegation was found to be sufficient when "the employee who conducted the actual search for the
documents in question submitted an affidavit which provided an adequate basis upon which to

conclude that a 'diligent search' for the documents had been made" [Thomas v, Records Access
Officer, 613 NYS 2d 929, 205 AD 2d 786 (1994)].

Lastly, the police activity logs are, in my opinion, agency records that fall within the coverage
of the Freedom of Information Law. That statute pertains to agency records, and §86(4) defines the
term “record” broadly to include:

"any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets,
forms, papers, designs, drawings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regulations or codes."

In a decision rendered by the state’s highest court to which you referred in your letter, the
Court of Appeals held that police officers’ memo books, also known as "police activity logs", are no
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"records" that fell within the coverage of the Freedom of Information Law, despite a contention by
the New York City Police Department that they were the personal property of police officers. In
rejecting the Department's position, the Court found that:

"Activity logs are the leather-bound books in which officers record all
their work-related activities, including assignments received, tasks
performed, and information relating to suspected violations of law.
Significantly, the Police Department issues activity logs to all its
officers, who are required to maintain these memo books in the course
of their regular duties and to store the completed books in their
lockers; the officers are obligated to surrender the activity logs to
superiors for inspection upon request; and the contents of the logs are
meticulously prescribed by departmental regulation (accord, Matter
of Washington Post Co. v. New York State Ins. Dept., 61 N.Y.2d 557,
564-565.475N.Y.S.2d 263, 463 N.E.2d 604 [minutes of meetings of
private insurance companies, required by regulation to be turned over
to Insurance Department for inspection, are 'records' under FOIL)).
Thus, although the officers generally maintain physical possession of
the activity logs, they are nevertheless 'kept {or] held' by the officers
for the Police Department, which places these documents squarely
within the statutory definition of 'records’ (see, Matter of Fncore Coll.
Bookstores v. Auxiliary Serv. Corp., 87 N.Y.2d 410, 417, 639,
N.Y.S.2d 990, 663 N.E.2d 302). Subject to any applicable exemption
and upon payment of the appropriate fee (see, Public Officers Law, §
87[1][b]{iii]), the activity logs are agency records available under
provisions of FOIL" [Gould v, New York City Police Department, 89
NY2d 267, 278-279 (1996)].

In short, I believe that the police activity logs constitute agency records subject to rights
conferred by the Freedom of Information Law. As you are aware, that statute is based upon a
presumption of access. Stated differently, all records of an agency are available, except to the extent
that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a)
through (i) of the Law.

I hope that I have been of assistance.

Sincerely,

Lo b

Robert J. Freeman
Executive Director
RJF;jm
cc: Records Access Officer, Office of the Rensselaer County District Attorney
Records Access Officer, City of Troy Police Department
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinionis based solely upon the information presented in your correspondence.

Dear Mr. Clingan:

I have received your letter of January 3 in which you sought guidance concerning a request
for “microfilms...of all mortgages and deeds recorded in the Albany County Clerk’s office.”

You indicated that your practice in responding to requests for microfilmed documents “not
belonging to the County Clerk’s office” involves charging on the basis of the actual cost of
reproduction in a manner consistent with §87(1)(b)(iii) of the Freedom of Information Law. That
provision authorizes agency to establish “the fees for copies of records, which shall not exceed
twenty-five cents per photocopy not in excess of nine by fourteen inches, or the actual cost of
reproducing any other record, except when a different fee is otherwise prescribed by statute.” The
issue is whether the fee for microfilmed records that are the records of the County Clerk should be
based on the actual cost of reproduction in accordance with the language of the Freedom of
Information Law quoted above, or §8019 of the Civil Practice Law and Rules (CPLR).

In this regard, I know of no judicial determination that has considered the issue that you
raised, and from my perspective, the Freedom of Information Law is not the governing statute.

As you are aware, §§8018 through 8021 of the CPLR require that county clerks charge
certain fees in their capacities as clerks of court and other than as clerks of court. Since those fees
are assessed pursuant to statutes other than the Freedom of Information Law, I believe that they may
exceed those permitted under the Freedom of Information Law. As stated in §8019, "The fees of a
county clerk specified in this article shall supersede the fees allowed by any other statute for the same
services...". ‘
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Subdivision (f) of §8019, entitled "Copies of records”, states in relevant part that:

"The following fees, up to a maximum of thirty dollars per record shall
be payable to a county clerk or register for copies of the records of the
office except records filed under the uniform commercial code:

1. to prepare a copy of any paper or record on file in his office, except
as otherwise provided, fifty cents per page with a minimum fee of one
dollar."

If a record subject to subdivision (f) is reproduced on paper, i.e., by means of a photocopy
machine, it would be clear in my opinion that the Freedom of Information Law would not be
applicable and that a county clerk could charge “fifty cents per page with a minimum fee of one
dollar...” If an equivalent record is no longer maintained on paper and is not reproduced onto a
“page”, that factor would not in my view transfer the basis for charging a fee to the Freedom of -
Information Law; rather, I believe that §8019(f) would continue to govern.

While I am unfamiliar with the legislative history of §8019, I would conjecture that your view
is appropriate, that the Legislature in enacting that and other sections within Article 80 of the CPLR,
intended that county clerks, in their capacities as clerks of court and otherwise, carry out certain
duties and assess certain fees for performing particular services. When those provisions were initially
enacted in 1963, the advances in information technology that have become commonplace could not
have been envisioned. Nevertheless, if your contention concerning legislative intent is accurate, |
believe that you could charge “fifty cents per page” for reproducing records in media other than paper
equivalent to the charge that would be assessed for a “page” reproduced on paper.

It is reemphasized that the governing statute, in my view, is not the Freedom of Information
Law, but rather §8019 of the CPLR, and it is suggested that you might seek the views of others, or
that the County Attorney seek an opinion from the Attorney General.
I regret that I cannot be of greater assistance.
Sincerely,
S o
Robert J. Freeman

Executive Director

RJF:;jm



STATE OF NEW YORK
DEPARTMENT OF STATE
COMMITTEE ON OPEN GOVERNMENT

Cotl o - 119497

;ommittee Members 41 State Street, Albany, New York 12231
(518)474-2518
Fax (518) 474-1927
Mary O. Donchue Website Address: hitp://www.dos state.ny.us/coog/coogwww.htm]
Alan Jay Gerson
Walter Grunfeld
Gary Lewi

Warren Mitofsky
Wade S. Norwood
David A Schulz

Joseph J. Seymour Feb]‘uary 8’ 2000

Carole E. Stone
Alexander F. Treadwell

Executive Director

Robert ). Freeman

Mr. Thomas Cross

91-A-7183

Southport Correctional Facility
P.O. Box 2000

Pine City, NY 14871

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Cross:

I have received your letter of December 28 concerning your unsuccessful efforts to obtain a
“bluebook” from a court and the office of a district attorney. The latter has denied the request.

In this regard, I am unaware of the nature or content of the record of your interest. Without
additional information, I cannot offer guidance concerning the denial of access by the district
attorney. I point out, however, that the Freedom of Information Law is applicable to agency records
Section 86(3) of that statute defines the term "agency" to include: : - o

"any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."

In turn, §86(1) defines the term "judiciary" to mean:

"the courts of the state including any municipal or district court,
whether or not of record."

Based on the provisions quoted above, the courts and court records are not subject to the
Freedom of Information Law. This is not to suggest that court records are not generally available
to the public, for other provisions of law (see e.g., Judiciary Law, §255) may grant broad public
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access to those records. It is recommended that a request for court records be directed to the clerk
of the court in which the proceeding was conducted, citing an applicable provision of law as the basis
for the request. '

I hope that 1 have been of assistance.
Sincerely,
@Q;ﬂ/x&f . I/ YV

Robert J. Freeman
Executive Director

RJF:jm
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Director
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence,
unless otherwise indicated.

Dear Mr. Patane:

As you are aware, [ have received your letter of December 29. In your capacity as a director
of the Great Swamp Conservancy, Inc., you indicated that you have encountered difficulty since 1997
in obtaining information relating to the Cowaselon Creek Watershed District (CCWD) Board. Your
initial request directed to the Board appears to have been ignored, and you wrote that the Madison
County Treasurer responded to your request for bills associated with the District by stating that: “We
will supply them to you when we can.” You added that the CCWD Board “does not advertise its
meetings nor do they hold them in a public place.” '

= Inthis regard, I offer the following comments.

First, when I raised questions concerning the means by which the Board was creafed, you
referred to Article 5-D of the County Law. Within Article 5-D are §§299-0 and 299-p. The former
pertains to the establishment of a county watershed protection district and states in part that:

“After a watershed district has been created and a project has been
approved for construction it shall be the responsibility of the county
to require the watershed district to construct, operate, repair and
maintain the project works and facilities in accordance with the plans
and specifications and to accomplish and maintain the project and
purpose for which the watershed district was created.”
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The latter states that the County Board of Supervisors is required to appoint or designate an
administrative .head or.body to enable the district to carry out its powers and duties, which are ..
equivalent to those of other districts created by a county in accordance with §§261 to 264 of the
County Law. '

In this instance, a board was established, and assuming that the CCWD Board consists of two
or more members, I believe that it would be subject to the requirements of the Open Meetings Law.
That statute pertains to meetings of public bodies, and §102(2) defines the phrase “public body” to
include:

"...any entity for which a quorum is required in order to conduct
public business and which consists of two or more members,
performing a governmental function for the state or for an agency or
department thereof, or for a public corporation as defined in section
sixty-six of the general construction law, or committee or
subcommittee or other similar body of such public body."

~ Because the CCWD Board was created by the County and, pursuant to Article 5-d, carries out certain
powers and duties, I believe that it conducts public business and performs a governmental function
for a public corporation, in this instance, Madison County. If that is so, the Board constitutes a
“public body” required to comply with the Open Meetings Law.

Rights of access to meetings conferred by that statute have been construed expansively, and
in a landmark decision rendered in 1978, the Court of Appeals, the state’s highest court, found that
any gathering of a quorum of a public body for the purpose of conducting public business is a
"meeting" that must be convened open to the public, whether or not there is an intent to take action
and regardless of the manner in which a gathering may be characterized [see Qrange County
~ Publications v. Council of the City of Newburgh, 60 AD 2d 409, affd 45 NY 2d 947 (1978)).

- Ipoint out that the decision rendered by the Court of Appeals was precipitated by contentions -
" made by public bodies that so-called "work sessions" and similar gatherings held for the purpose of
discussion, but without an intent to take action, fell outside the scope of the Open Meetings Law.
Indiscussing the issue, the Appellate Division, whose determination was unanimously affirmed by the -
Court of Appeals, stated that: o

"We believe that the Legislature intended to include more than the
mere formal act of voting or the formal execution of an official
document. Every step of the decision-making process, including the
decisionitself, is a necessary preliminary to formal action. Formal acts
have always been matters of public record and the public has always
been made aware of how its officials have voted on an issue. There
would be no need for this law if this was all the Legislature intended.
Obviously, every thought, as well as every affirmative act of a public
official as it relates to and is within the scope of one's official duties is
a matter of public concern. It is the entire decision-making process
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*that the Legislature intended to affect by the enactment of this statute”
(60 AD 2d 409, 415).

The court also dealt with the characterization of meetings as "informal," stating that:

"The word 'formal’ is defined merely as 'following or according with
established form, custom, or rule' (Webster's Third New Int.
Dictionary). We believe that it was inserted to safeguard the rights of
members of a public body to engage in ordinary social transactions,
but not to permit the use of this safeguard as a vehicle by which it
precludes the application of the law to gatherings which have as their
true purpose the discussion of the business of a public body" (id.).

-~ Further, the Open Meetings Law requires that notice be posted and given to the news media
prior to every meeting of a public body, such as a board of education. Specifically, §104 of that
statute provides that: '

"1. Public notice of the time and place of a meeting scheduled at least

one week prior thereto shall be given to the news media and shall be

conspicuously posted in one or more designated public locations at

least seventy-two hours before each meeting.

2. Public notice of the time and place of every other meeting shall be
given, to the extent practicable, to the news media and shall be
conspicuously posted in one or more designated public locations at a
reasonable time prior thereto.

3. The public notice provided for by this section shall not be construed
to require publication as a legal notice."

Stated differently, if a meeting is scheduled at least a week in advance, notice of the time and place
must be given to the news media and to the public by means of posting in one or more designated
“public’locations, not less than seventy-two hours prior to the meeting. Ifa meeting is scheduled less
than a week an advance, again, notice of the time and place must be given to the news media and
posted in the same manner as described above, "to the-extent practicable”, at a reasonable time prior
to the meeting.

Thé-re is nothing in the Open Meetings Law that specifies where meetings may be held. The
only provision that deals somewhat directly with the issue is §103(b), which states that public bodies
must make or cause to made reasonable efforts to hold meetings in locations that offer barrier-free

access to phy§ically handicapped persons. Perhaps equally pertinent is §100 of the Open Meetings
Law, the Legislative Declaration, which states that:

"It i§ essential to the maintenance of a democratic society that the
publx? _busmess be performed in an open and public manner and that
the citizens of this state be fully aware of an able to observe the
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performance of public officials and attend and listen to the

. deliberations and decisions that go into the making of public policy. . .
The people must be able to remain informed if they are to retain
control over those who are their public servants. It is the only climate
under which the commonweal will prosper and enable the
governmental process to operate for the benefit of those who created
it."

As such, the Open Meetings Law confers a right upon the public to attend and listen to the
deliberations of public bodies and to observe the performance of public officials who serve on such
bodies.

_ . From my perspective, every provision of law, including the Open Meetings Law, should be
implemented in a manner that gives reasonable effect to its intent. Whether a meeting is held on public
or private property, to give reasonable effect to the law, I believe that meetings should be held in
locations in which those likely interested in attending have a reasonable opportunity to do so.

Second, with respect to access to records, the Freedom of Information Law is applicable to
agency records, and §86(3) defines the term “agency” to mean:

"any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature."

Based on the language quoted above, the County, as well as any municipal board, would constitute
an agency falling within the coverage of the Freedom of Information Law.

As a general matter, that statute is based upon a presumption of access. Stated differently, .
~ dll recotds of an agency are available, except to the extent that records or portions thereof fall within
one or more grounds for denial appearing in §87(2)(a) through (i) of the Law. In my view, bills and
similar records involving the receipt or expenditure of public monies would be available, for none of -
the grounds for denial would apply. ' T

Lastly, I point out that the Freedom of Information Law provides direction concerning the
time and manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom
of Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."
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If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. Insucha circumstance, I believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

Although an agency must grant access to records, deny access or acknowledge the receipt of
a request within five business days, when such acknowledgement is given, there is no precise time
period within which an agency must grant or deny access to records. The time needed to do so may
be dependent upon the volume of a request, the possibility that other requests have been made, the
necessity to conduct legal research, the search and retrieval techniques used to locate the records and
the like. In short, when an agency acknowledges the receipt of a request because more than five
business days may be needed to grant or deny a request, so long as it provides an approximate date
indicating when the request will be granted or denied, and that date is reasonable in view of the
attendant circumstances, I believe that the agency would be acting in compliance with law.

Notwithstandingthe foregoing, a suggested earlier, every law must be implemented in a

manner that gives reasonable effect to its intent, and I point out that in its statement of legislative
- intent, §84 of the Freedom of Information Law states that_"it is incumbent upon the state and its

localities to extend public accountability wherever and whenever feasible." Therefore, if records are
clearly available to the public under the Freedom of Information Law, and if they are readily -
retrievable, there may be no basis for a lengthy delay in disclosure. "As the Court of Appeals has
asserted:

"...the successful implementation of the policies motivating the
enactment of the Freedom of Information Law centers on goals as
broad as the achievement of a more informed electorate and a more
responsible and responsive officialdom. By their very nature such
objectives cannot hope to be attained unless the measures taken to
bring them about permeate the body politic to a point where they
become the rule rather than the exception. The phrase 'public
accountability wherever and whenever feasible' therefore merely
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I hope that I'have been of assistance.-
Sincerely,

0o . ~

Robert J. Freeman
Executive Director

RJF;jm

cc: Rocco DiVeronica
John Gladney
Dave Taber
Chairman, Madison County Board of Supervisors
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such information is not relevant to the work of the agency requesting
or maintaining it; or

v. disclosure of information of a personal nature reported in
confidence to an agency and not relevant to the ordinary work of such
agency."

In my view, what is relevant to the work of the agency is the substance of the complaint, i.e., whether
or not the complaint has merit. The identity of the person who made the complaint is often irrelevant
to the work of the agency, and in such circumstances, I believe that identifying details may be deleted.
However, again, I believe that the remainder of the records must be disclosed.

Second, as I understand the matter, you have encountered delays in the Department’s
responses to your requests. Here I point out that the Freedom of Information Law provides direction
concerning the time and manner in which agencies must respond to requests for records. Specifically,
§89(3) of the Freedom of Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. Insuchacircumstance, [ believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

“...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for -
further denial, or provide access to the record sought.”

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].
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I hope that the foregoing serves to clarify your understanding of the Freedom of Information
Law and that | have been of assistance.

Sincerely,

WL A

Robert J. Freeman
Executive Director

RJF;m

cc: Wilfredo Lopez
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The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staffadvisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Latimer:

[ have received your letter of December 29 in which you sought assistance in relation to
requests for a variety of statistical and factual information directed to the State Commission of
Correction. You also questioned whether there may be a way of avoiding the fee of twenty-five cents
per photocopy when records are copied.

Based on a review of your correspondence, [ offer the following comments.

First, it is emphasized that the Freedom of Information Law pertains to existing records.
Section 89(3) of that statute provides in part that an agency is not required to create a record in
response to a request. I point out, however, that §86(4) of the Freedom of Information Law defines
the term "record" expansively to include:

"any information kept, held, filed, produced, reproduced by, with or
for an agency or the state legislature, in any physical form whatsoever
including, but not limited to, reports, statements, examinations,
memoranda, opinions, folders, files, books, manuals, pamphlets,
forms, papers, designs, drawings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regulations or codes."

Based upon the language quoted above, if information is maintained in some physical form, it would
in my opinion constitute a "record" subject to rights of access conferred by the Law. Further, the
definition of "record" includes specific reference to computer tapes and discs, and it was held some
fifteen years ago that "[i]nformation is increasingly being stored in computers and access to such data
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should not be restricted merely because it is not in printed form" [Babigian v. Evans, 427 NYS 2d
688, 691 (1980); aff'd 97 AD 2d 992 (1983); see also, Szikszay v. Buelow, 436 NYS 2d 558 (1981)].

When information is maintained electronically, it has been advised that if the information
sought is available under the Freedom of Information Law and may be retrieved by means of existing
computer programs, an agency is required to disclose the information. In that kind of situation, the
agency in my view would merely be retrieving data that it has the capacity to retrieve. Disclosure
may be accomplished either by printing out the data on paper or perhaps by duplicating the data on
another storage mechanism, such as a computer tape or disk. On the other hand, if information
sought can be retrieved from a computer or other storage medium only by means of new
programming or the alteration of existing programs, those steps would, in my opinion, be the
equivalent of creating a new record. As stated earlier, since §89(3) does not require an agency to
create a record, I do not believe that an agency would be required to reprogram or develop new
programs to retrieve information that would otherwise be available [see Guerrier v.
Hernandez-Cuebas, 165 AD 2d 218 (1991)].

If the information that you seek does not now exist or cannot be retrieved or extracted
without significant reprogramming, an agency would not, in my opinion, be obliged to develop new
programs or modify its existing programs in an effort to generate the data of your interest.

Assuming that the statistical or factual data that you seek do exist or can be generated, 1
believe that they would be available, with one exception, for §87(2)(g)(i) of the Freedom of
Information Law requires that "intra-agency materials" consisting of "statistical or factual tabulations
or data" must be disclosed. The exception would involve one aspect of a request in which you
sought, among other items, the names and race of certain inmates. In my view, the disclosure of
names or other personally identifying details with their race would, if disclosed, constitute an
unwarranted invasion of personal privacy [see Freedom of Information Law, §87(2)(b)]. Therefore,
the Commission could, in my view, withhold portions of existing records to protect against such
invasions of privacy.

Second, with respect to your objection to the fee of twenty-five cents per photocopy, I note
that the statute that you cited is the federal Freedom of Information Act, which applies only to federal
agencies. While that Act authorizes an agency to waive fees in certain circumstances, there is no
similar provision in the New York Freedom of Information Law. Therefore, an agency subject to the
New York Freedom of Information Law may charge its established fees, even if a request is made by
an indigent inmate (see Whitehead v. Morgenthau, 552 NYS2d 518 (1990)].

I hope that I have been of assistance.

incerely,

/I
K%\‘}Tﬁ Y Fr—
obert J. Freeman
Executive Director
RJF:jm
cc: Mark Bonacquist
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Mr. Stephen Allen

86-A-4977

Great Meadow Correctional Facility
Box 51

Comstock, NY 12821-0051

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staffadvisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Allen:

I have received your letter of December 29 in which you complained that Thomas Antenen,
Records Access Officer for the New York City Department of Correction, has not responded to your
requests for records and asked that this office “direct” him to respond or to release the records
sought.

In this regard, first, the Committee on Open Government is authorized to provide advice and
opinions concerning the Freedom of Information Law. The Committee is not empowered to “direct”
an agency official to take certain action, enforce the law, or compel an agency to grant or deny access
to records.

Second, the Freedom of Information Law provides direction concerning the time and manner
in which agencies must respond to requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
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constructively denied. Insucha circumstance, I believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

" ..any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the. receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought.”

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

[ believe that the person designated at the Department of Correction to determine appeals
under the Freedom of Information Law is its General Counsel.

I hope that I have been of assistance.
Sincerely,

BT

Robert J. Freeman
Executive Director

RJF:;jm

cc: Thomas Antenen
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Mr. Philip Earl King
91-A-5926
Woodbourne Prison
Pouch No. 1
Woodbourne, NY 12788

The staff of the Committee on Open Government is_authorized to issue advisory opinions. The
ensuing staffadvisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. King:

[ have received your letter of January 1 in which you asked whether the New York Freedom
of Information Law requires “something comparable” to what is known as a “Vaughn index.”

In ths regard, I am unaware of any provision of the Freedom of Information Law or judicial
decision that would require that a denial at the agency level identify every record withheld or a
description of the reason for withholding each document be given. Such a requirement has been
imposed under the federal Freedom of Information Act, which may involve the preparation of a so-
called "Vaughn index" [see Vaughn v. Rosen, 484 F.2D 820 (1973)]. Such an index provides an
analysis of documents withheld by an agency as a means of justifying a denial and insuring that the
burden of proofremains on the agency. Again, I am unaware of any decision involving the New York
Freedom of Information Law that requires the preparation of a similar index.

Further, one decision suggests the preparation of that kind of analysis might in some instances
subvert the purpose for which exemptions are claimed. In that decision, an inmate requested records
referring to him as a member of organized crime or an escape risk. In affirming a denial by a lower
court, the Appellate Division found that:

"All of these documents were inter-agency or intra-agency materials
exempted under Public Officers Law section 87(2)(g) and some were
materials the disclosure of which could endanger the lives or safety of
certain individuals, and thus were exempted under Public Officers Law
section 87(2)(f). The failure of the respondents and the Supreme
Court, Westchester County, to disclose the underlying facts contained
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February 14, 2000
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within the ambit of [the] statutory exemptions' (Matter of Farbman &
Sons v. New York City Health and Hosps. Corp., 62 NY 2d 75, 83;
Matter of Fink v. Lefkowitz, 47 NY 2d 567, 571), did not constitute
error. To make such disclosure would effectively subvert the purpose
of these statutory exemptions which is to preserve the confidentiality
of this information" [Nalo v. Sullivan, 125 AD 2d 311, 312 (1987)].

I hope that I have been of assistance.
Sincerely,

49 rde

Robert J. Freeman
Executive Director

RJF;jm
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Mr. Rafael Robles

88-A-8275

Great Meadow Correctional Facility
P.O. Box 51

Comstock, NY 12821

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinionis based solely upon the information presented in your correspondence.

Dear Mr. Robles:

I have received your letter of December 31 and the materials attached to it. You have sought
guidance concerning repeated efforts to obtain records from the Office of the Kings County District
Attorney.

Based on a response by Mr. Paul Sacks, the records access officer, of apparent relevance is
the decision rendered in Moore v. Santucci [151 AD2d 677 (1989)]. According to the holding in that
case, if a record was made available to you or your attorney, there must be a demonstration that
neither you nor your attorney possesses the record in order to successfully obtain a second copy.
Specifically, the decision states that:

"...if the petitioner or his attorney previously received a copy of the
agency record pursuant to an alternative discovery device and
currently possesses the copy, a court may uphold an agency's denial
of the petitioner's request under the FOIL for a duplicate copy as
academic. However, the burden of proof rests with the agency to
demonstrate that the petitioner's specific requests are moot. The
respondent’s burden would be satisfied upon proof'that a copy of the
requested record was previously furnished to the petitioner or his
counsel in the absence of any allegation, in evidentiary form, that the
copy was no longer in existence. In the event the petitioner's request
for a copy of a specific record is not moot, the agency must furnish
another copy upon payment of the appropriate fee...unless the
requested record falls squarely within the ambit of 1 of the 8 statutory
exemptions" (id., 678).
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In view of the foregoing, it is suggested that you contact your attorney to determine whether
he or she continues to possess the record. If the attorney no longer maintains the record, he or she
should prepare an affidavit so stating that can be submitted to the office of the district attorney.

Withrespect to criminal history records, the general repository of those records is the Division
of Criminal Justice Services. While the subject of a criminal history record may obtain such record
from the Division, it has been held that criminal history records maintained by that agency are
exempted from public disclosure pursuant to §87(2)(a) of the Freedom of Information Law [Capital
Newspapers v. Poklemba, Supreme Court, Albany County, April 6, 1989]. Nevertheless, if, for
example, criminal conviction records were used in conjunction with a criminal proceeding by a district
attorney, it has been held that the district attorney must disclose those records [see Thompson v.
Weinstein, 150 AD 2d 782 (1989)].

It is noted that in a decision rendered by the Appellate Division, Second Department, the
Court reconfirmed its position that criminal history records are, in general, exempt from disclosure
[Woods v. Kings County District Attorney's Office, 234 AD2d 554 (1996)]. In Woods, the Court
upheld a denial of a request for the rap sheets "of numerous individuals who were not witnesses at
[the petitioner's] trial." However, it distinguished its determination from the holding in Thompson,
supra, in which it was found that a rap sheet must be disclosed when the request is "limited to the
criminal convictions and any pending criminal actions against an individual called by the People as
a witness in the petitioner's criminal trial." Therefore, insofar as your request involves records
analogous to those found to be available in Thompson, I believe that the District Attorney would be
required to disclose.

Finally, while records relating to convictions may be available from the courts or other
sources, when charges are dismissed in favor of an accused, records relating to arrests that did not
result in convictions are generally sealed pursuant to §160.50 of the Criminal Procedure Law.

I hope that I have been of assistance.

Sincerely,

< £
Robert J. Freeman -
Executive Director

RJF:jm

cc: Jodi L. Mandel
Paul Sacks
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Mr. Michael R. Kindred
97-A-6458

Upstate Correctional Facility
P.O. Box 2001

Malone, NY 12953

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staffadvisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Kindred:

I have received your letter of January 3 in which you complained that requests for records
made to the City of Albany Police Department and the Office of the Albany County District Attorney
had not been answered.

In this regard, the Freedom of Information Law provides direction concerning the time and
manner in which agencies must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. Insuch acircumstance, I believe that the denial may be appealed inaccordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

“...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chiefexecutive, or governing body,
who shall within ten business days of the receipt of such appeal fully




Mr. Michael R. Kindred
February 15, 2000
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explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

I hope that I have been of assistance.
Sincerely,

Robert J. Freeman
Executive Director

.

RJF:jm

cc: City Clerk ,
Hon. Sol Greenberg
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Mr. Stephen R. Grant
94-R-7072

Gowanda Correctional Facility
P.O. Box 311

Gowanda, NY 14070-0311

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Grant:

I have received your letter of December 28. As I understand the matter, you requested
records from the City of Buffalo Police Department and were told that copies would be made
available upon payment of a fee of $2.75, which would indicate that eleven photocopies would be
made. Most recently, however, you were informed that there would be eight pages, and you inferred
from that response that three pages were being withheld. Further, you wrote that you made payment
to the Department in 1995 and 1997.

In this regard, it is unclear in my opinion that records are being withheld. If, however, access
to any of the records falling within the scope of your request are being denied, I believe that you
should have been informed in writing of the denial, as well as the right to appeal. Since you informed
Corporation Counsel that payment had already been tendered, it is assumed that the issue will have
been resolved.

Inotethat you referred in your correspondence to the Personal Privacy Protection Law, §§91
to 99 of the Public Officers Law. That statute is inapplicable in the context of your request, for it
pertains only to state agencies and specifically excludes units of local government from its coverage -
[see definition of “agency”, §92(1)].

Lastly, for future reference, the Freedom of Information Law provides direction concerning
the time and manner in which agencies must respond to requests and appeals. Specifically, §89(3)
of the Freedom of Information Law states in part that:
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"Each entity subject to the provisions of this article, within five
business days of the receipt of a written request for a record
reasonably described, shall make such record available to the person
requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the
approximate date when such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the receipt of a request is given within
five business days, or if an agency delays responding for an unreasonable time after it acknowledges
that a request has been received, a request may, in my opinion, be considered to have been
constructively denied. In such a circumstance, I believe that the denial may be appealed in accordance
with §89(4)(a) of the Freedom of Information Law. That provision states in relevant part that:

"...any person denied access to a record may within thirty days appeal
in writing such denial to the head, chief executive, or governing body,
who shall within ten business days of the receipt of such appeal fully
explain in writing to the person requesting the record the reasons for
further denial, or provide access to the record sought."

In addition, it has been held that when an appeal is made but a determination is not rendered
within ten business days of the receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her administrative remedies and may initiate a
challenge to a constructive denial of access under Article 78 of the Civil Practice Rules [Floyd v.
McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d 774 (1982)].

I hope that I have been of assistance.
Sincerely,
J&’MKZ( S Moo
Robert J. Freeman _
Executive Director
RJF;jm

cc: K. Plesac
FOI Appeals Officer, Office of Corporation Counsel
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Mr. James McCoy
96-A-3717

Drawer B

Stormville, NY 12582

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. McCoy:

I have received your letter of January 3 in which you questioned the propriety of seeking
records under the Freedom of Information Law from a court.

In this regard, the Freedom of Information Law is applicable to agency records, and that
§86(3) defines the term "agency" to include:

"any state or municipal department, board, bureau, division,
commission, committee, public authority, public corporation, council,
office or other governmental entity performing a governmental or
proprietary function for the state or any one or more municipalities
thereof, except the judiciary or the state legislature.”

In turn, §86(1) defines the term "judiciary" to mean:

"the courts of the state, including any municipal or district court,
whether or not of record."

Based on the provisions quoted above, the courts and court records are not subject to the
Freedom of Information Law. This is not to suggest that court records are not generally available
to the public, for other provisions of law (see e.g., Judiciary Law, §255; Uniform Justice Court Act,
§2019-a) may grant broad public access to those records. Even though other statutes may deal with
access to court records, the procedural provisions associated with the Freedom of Information Law
(i.e., those involving the designation of a records access officer or the right to appeal a denial) would
not ordinarily be applicable.
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It is suggested that a request for court records be made to the clerk of the court, citing an
applicable provision of law as the basis for the request.

I hope that I have been of assistance.

S/'ncerely,

e

:ﬂ@@&:&idﬁ\\

Robert J. Freeman
Executive Director

RJF:jm
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While the standard concerning privacy is flexible and may be subject to conflicting
interpretations, the courts have provided substantial direction regarding the privacy of public officers
employees. It is clear that public officers and employees enjoy a lesser degree of privacy than others,
for it has been found in various contexts that public officers and employees are required to be more
accountable than others. Further, with regard to records pertaining to those persons, the courts have
found that, as a general rule, records that are relevant to the performance of a their official duties are
available, for disclosure in such instances would result in a permissible rather than an unwarranted
invasion of personal privacy [see e.g., Farrell v, Village Board of Trustees, 372 NYS 2d 905 (1975),
Gannett Co. v. County of Monroe, 59 AD 2d 309 (1977), affd 45 NY 2d 954 (1978); Sinicropt v.
County of Nassau, 76 AD 2d 838 (1980); Geneva Printing Co. and Donald C. Hadley v. Village of
Lyons, Sup. Ct., Wayne Cty., March 25, 1981; Moutes v. State, 406 NYS 2d 664 (Court of Claims,
1978); Powhida v. City of Albany, 147 AD 2d 236 (1989); Scaccia v. NYS Division of State Police,
530 NYS 2d 309, 138 AD 2d 50 (1988); Steinmetz v. Board of Education, East Moriches, supra;
Capital Newspapers v. Burns, 67 NY 2d 562 (1986)]. Conversely, to the extent that records are
irrelevant to the performance of one's official duties, it has been found that disclosure would indeed
constitute an unwarranted invasion of personal privacy [see e.g., Matter of Wool, Sup. Ct., Nassau
Cty., NYLJ, Nov. 22, 1977].

Also pertinent is §87(2)(g), which authorizes an agency to withhold records that:
"are inter-agency or intra-agency materials which are not:
i. statistical or factual tabulations or data;
it. instructions to staff that affect the public;
. final agency policy or determinations; or

tv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in eftect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staff that aftect the public, final agency policy or determinations
or external audits must be made available, unless a different ground for denial could appropriately be

asserted. Concurrently, those portions of inter-agency or intra-agency materials that are reflective
of opinion, advice, recommendation and the like could in my view be withheld.

In short, some aspects of personnel records are likely available under the law, while others
could be withheld.

Third, from my perspective, your request for office files would not likely meet the standard
of “reasonably describing” the records as required by §89(3) of the Freedom of Information Law
There are hundreds, if not thousands of files in an my office, and [ would conjecture that in the oﬁicé
of an assistant commissioner of a large agency, the finding would be the same. 1 note that it has been
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held that in order to reasonably describe the records, an applicant must provide sufficient detail to
enable agency staft to locate and identify the records sought {see Konigsberg v. Coughlin, 68 NY2d
245 (1986)]. In the context of your request, there is no indication of the nature or subject matter of
the records of your interest.

Lastly, it is clear in my view that the payroll record and subject matter list must be maintained
on an ongoing basis and made available by the Department. By way of background, with certain
exceptions, the Freedom of Information Law is does not require an agency to create records. Section
89(3) of the Law states in relevant part that:

"Nothing in this article [the Freedom of Information Law] shall be
construed to require any entity to prepare any record not in possession
or maintained by such entity except the records specified in
subdivision three of section eighty-seven..."

However, a payroll list of employees is included among the records required to be kept pursuant to
"subdivision three of section eighty-seven" of the Law. Specifically, that provision states in relevant
part that:

"Each agency shall maintain...

(b) a record setting forth the name, public office address, title and
salary of every officer or employee of the agency; and

(c) a reasonably detailed current list by subject matter, of all records
in the possession of the agency, whether or not available under this
article.”

Based on the foregoing, a payroll record that identifies all officers or employees by name,
public office address, title and salary must be prepared to comply with the Freedom of Information
Law. Moreover, I believe that a payroll list identifying employees, must be disclosed.

Inanalyzing rights ofaccess, of primary relevance is §87(2)(b), of the Freedom of Information
Law, which, again, permits an agency to withhold record or portions of records when disclosure
would result in "anunwarranted invasion of personal privacy." However, payroll information has been
found by the courts to be available [see e.g., Miller v. Village of Freeport, 379 NYS 2d 517,51 AD
2d 765, (1976); Gannett Co. v. County of Monrge, 59 AD 2d 309 (1977), affd 45 NYS 2d 954
(1978)]. As stated prior to the enactment of the Freedom of Information Law, payroll records:

"...represent important fiscal as well as operational information. The
identity of the employees and their salaries are vital statistics kept in .
the proper recordation of departmental functioning and are the
primary sources of protection against employment favortism. They

are subject therefore to inspection” Winston v. Mangan, 338 NYS 2d
654, 664 (1972)].
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In short, a record identifying agency employees by name, public office address, title and salary must
in my view be maintained and made available.

The subject matter list required to be maintained under §87(3)(c) is not, in my opinion,
required to identify each and every record of an agency; rather [ believe that it must refer, by category
and in reasonable detail, to the kinds of records maintained by an agency. Further, the regulations
promulgated by the Committee on Open Government state that such a list should be sufficiently
detailed to enable an individual to identify a file category of the record or records in which that person
may be interested {21 NYCRR 1401.6(b)]. I emphasize that §87(3)(c) does not require that an
agency ascertain which among its records must be made available or may be withheld. Again, the
Law states that the subject matter list must refer, in reasonable detail, to the kinds of records
maintained by an agency, whether or not they are available.

[ hope that I have been of assistance.
Sincerely,

,&Ou%\ g/“

Robert J. Freeman %/_\

Executive Director
RJF:;jm

cc: Laura LaVelle
Estelle Cooper
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of this section in which such person has substantially prevailed,
provided, that such attorney's fees and litigation costs may be
recovered only where the court finds that:

i. the record involved was, in fact, of clearly significant interest to the
general public: and

it. the agency lacked a reasonable basis in law for withholding the
record."

I hope that I have been of assistance.

RJF:;jm
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Ms. Anna Marie Mascolo
Associate Vice President
Nassau Community College
One Education Drive

Garden City, NY 11530-6793

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear Ms. Mascolo:

I have received your letter of January 5, as well as a copy of Nassau Community College’s
Rules and Regulations applicable to its Board of Trustees.

You referred to a portion of the Rules and Regulations indicating that a calendar must be
published a week in advance of a meeting that includes proposed resolutions. Specifically, §4 states
in relevant part that:

“The Secretary of the Board shall cause to publish a calendar on
Tuesday of that week, 7 days prior to the proposed meeting of the
Board, and said calendar shall include all duly presented calendar
items complete in form and received by the Secretary pursuant to
these Rules.”

You indicated that the majority of the resolutions “involve expenditures for items costing more than
$15,000", and since the Board meets once a month, an attempt is made to place as many of those
items on the calendar as possible. Nevertheless, you wrote that “from time to time an expenditure
greater than $15,000 will arise during the seven-day period prior to the Board meeting”, and in those
instances, they have been added to the calendar “with the Board’s concurrence.”

A member of the Board of Trustees has questioned whether the Board may add those items
to the calendar in light of your Rules, and he has asked for “an official ruling from [me] on this
matter.”
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In this regard, it is emphasized that neither myself nor the Committee on Open Government
is authorized to issue “rulings” that may be characterized as binding. This office is authorized to
prepare advisory opinions, and the following comments should be considered advisory only.

First, there is nothing in the Open Meetings Law or any other statute of which I am aware
that requires that an agenda or calendar be prepared prior to a meeting. If a public body wants to
adopt a policy or rule concerning its proceedings or impose requirements relating to agendas or
calendars, certainly it may do so, so long as the policy or rule is reasonable and not inconsistent with
law. Similarly, the Open Meetings Law does not require that if a calendar or agenda has been
prepared, a public body must abide by it. Even in other jurisdictions in which there is a requirement
that an agenda be prepared and disclosed prior to meetings, public bodies have the ability and

flexibility to consider additional items under the heading of “new business”, “other business” or “old
business”, for example. -

Second, because the Open Meetings Law is silent with respect to the issue in question, I do
not believe that this office clearly has advisory jurisdiction. Nevertheless, as [ interpret the Board’s
Rules, §7 authorizes the Board to consider items that do not appear on the calendar. Specifically,
that provision states in relevant part that: “No items shall be considered for action at any meeting of
the Board which do not appear on the calendar except by majority consent of all voting members of
the Board’ (emphasis added). Based on the foregoing, I believe, as you indicated, that “with the
board’s concurrence”, new items may be added to the calendar and the Board may consider those
items, notwithstanding the absence of publication of those items in the calendar seven days prior to
the meeting.

Lastly, I point out that §104 of the Open Meetings Law requires that every meeting be
preceded by notice of the time and place, and that such notice be given to the news media and by
means of posting. There is no requirement that an agenda, a calendar or the subject matter of items
to be considered at a meeting be included in the notice.

I hope that I have been of assistance. Should any further questions arise, please feel free to
contact me.

Sincerely,

o

obert J. Freeman
Executive Director

RJF:;jm
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Albany, NY 12233-5550

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Mr. Eckl:

I have received your letter of January 7 and the materials attached to it. You have sought my
views concerning the propriety of a request purportedly made under the Freedom of Information
Law.

Among the enclosures is a request for “all records” involving some twenty-six areas. In most,
the applicant sought all records “tending to support” a particular statement, or “utilized”, “used” or
“relating to” various activities of the Department of Environmental Conservation. You have
contended that the kinds of requests described would “amount to an interrogatory” and would, if

honored, reveal an agency’s “thought-processes” and, potentially, its strategy in an administrative or
judicial proceeding.

From my perspective, a request for records “tending to support” a statement is not a request
for records as envisioned by the Freedom of Information Law, for a response would involve making
a series of judgments based on opinions, some of which would be subjective, mental impressions, the
strength of one’s memory, and perhaps legal research. For instance, in a situation in which an
individual sciqght provisions of law that might have been “applicable” in governing certain activity,
it was advised’that the request was inappropriate. Specifically, the request involved “copies of the
applicable provisions and pages of the Civil Service Law and applicable rules promulgated by the
Departiment of Civil Service which govern the creation and appointment of management confidential
positions” (emphasis added). In response, it was suggested that:



Mr. James H. Eckl
February 17, 2000
Page -2-

“...the foregoing is not a request for records. In essence, it is a request
for an interpretation of law requiring a judgment. Any number of
provisions of law might be “applicable”, and a disclosure of some of
them, based on one’s knowledge, may be incomplete due to an
absence of expertise regarding the content and interpretation of each
such law. Two people, even or perhaps especially two attorneys,
might differ as to the applicability of a given provision of law. In
contrast, if a request is made, for example, for “section 209 of the
Civil Service Law”, no interpretation or judgment is necessary, for
sections of law appear numerically and can readily be identified. That
kind of request, in my opinion, would involve a portion of a record
that must be disclosed. Again, a request for laws that might be
“applicable” is not, in my view, a request for a record as envisioned by
the Freedom of Information Law.”

In like manner, ascertaining which records might “tend to support” a statement would involve
an attempt to render a judgment regarding the use, utility, accuracy or value of records. Asin the
case of locating “applicable law”, equally reasonable people, even those within the same agency, may
reach different conclusions regarding which records tend to support a statement.

Further, there may be a variety of records from an array of sources used in and outside the
scope of one’s governmental duties that “tend to support” a statement, including curricular materials
used in undergraduate, graduate or post graduate studies, library materials, magazine articles,
documentaries, films (i.e., for training), professional journals and similar documentation read or seen
over the course of years. Those kinds of materials may contribute to one’s breadth of knowledge and
may, consciously or otherwise, tend to support a position on a given subject. However, identifying
or recalling those kinds of materials that may have resulted in the acquisition of knowledge and which
even may tend to support a statement or position would, in my opinion, frequently involve an
impossibility. Moreover, for purposes of the Freedom of Information Law, a request for such
materials would not meet the standard of “reasonably describing” the records sought, for such a
request would not enable the Department to locate and identify the records in the manner envisioned
by that statute [see Konigsberg v. Coughlin, 68 NY2d 245 (1986)].

- I hope that I have been of assistance.

incerely,

Robert J. Freeman
Executive Director

RJF;jm
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i. interfere with law enforcement investigations or judicial
proceedings;

i1. deprive a person of a right to a fair trial or impartial adjudication;

in1. identify a confidential source or disclose confidential information
relating to a criminal investigation; or

iv. reveal criminal investigative techniques or procedures, except
routine techniques and procedures.”

Various aspects of internal governmental communications may be withheld under §87(2)(g).
That provision enables an agency to withhold records that:

"are inter-agency or intra-agency materials which are not:
1. statistical or factual tabulations or data;

ii. instructions to staff that affect the public;

itl. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-
agency or intra-agency materials may be withheld, portions of such materials consisting of statistical
or factual information, instructions to staffthat affect the public, final agency policy or determinations
or external audits must be made available, unless a different ground for denial could appropriately be
asserted. Concurrently, those portions of inter-agency or intra-agency materials that are reflective of
opinion, advice, recommendation and the like could in my view be withheld.

[ hope that the foregoing serves to clarify your understanding of the matter and that [ have been
of assistance.

Sincerely,

<) —_
/Dé) Jre/\lj /f/l«——’——“

Robert J. Freeman
Executive Director

RJFjm
cc: Maris C. Hart
Stephen Del Giacco
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Hon. Douglas Malone

Oswego County Legislator District 20
169 DeMass Road

Oswego, NY 13126

The staff of the Committee on Open Government is authorized to issue advisory opinions. The
ensuing staff advisory opinion is based solely upon the information presented in your correspondence.

Dear Legislator Malone:

[ have received your letter of January 11. You have sought an opinion concerning
whether the Clerk of the Oswego County Legislature may require that you seek records by means
of the Freedom of Information Law, even in situations in which you seek minutes of meetings of
committees of the County Legislature, and you serve as a member of those committees.

In this regard, in general, the Freedom of Information Law is intended to enable the public
to request and obtain accessible records. Further, it has been held that accessible records should
be made equally available to any person, without regard to status or interest [see e.g., Burke v.
Yudelson