January 4, 1993

Mr. Joseph Cooke

89-A-2830

Green Haven Correctional Facility
Drawer B

Stormville, NY 12582

The staff of the Committee on Open Government is authorized to issue
advisory opinions. The ensuing staff advisory opinion is based solely
upon the information presented in your correspondence.

Dear Mr. Cooke:

I have received your letter of December 14 in which you sought
assistance.

As I understand your letter, you submitted a request to the New
York City Police Department for a performance evaluation and other
records involving the possibility that a named police officer might
have been disciplined. You were informed that the Department was
"unable to locate any records responsive to your request." It is
your view that the response was erroneous, for even if no disciplinary
action had been taken concerning the officer, a performance evaluation
"should certainly be on file."

You asked what further steps you can take. In this regard, I
offer the following comments.

First, it is noted that the Freedom of Information Law pertains
to existing records, and that §89(3) of the Law states in part that
an agency need not create or prepare a record in response to a request.

Second, in a situation in which an agency asserts that it does
not maintain a requested record, an applicant may seek a certification
in writing to that effect. Specifically, §89(3) also states that,
on request, an agency "shall certify that it does not have possession
of such record or that such record cannot be found after diligent
search.”

Third, even if a performance evaluation exists with respect to
a police officer, I believe that it could likely be withheld. By
way of background, the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an agency
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are available, except to the extent that records or portions thereof
fall within one or more grounds for denial appearing in $§87(2) (a)
through (i) of the Law. The initial ground for denial, §87(2) (a),
pertains to records that "are specifically exempted from disclosure
by state or federal statute.”" One such statute is §50-a of the Civil
Rights Law. In brief, that statute provides that personnel records
of police and correction officers that are used to evaluate performance
toward continued employment or promotion are confidential. It has
been held that the exemption from disclosure conferred by §50-a of
the Civil Rights Law "was designed to limit access to said personnel
records by criminal defense counsel, who used the contents of the
records, including unsubstantiated and irrelevant complaints against
officers, to embarrass officers during cross-examination" [Capital
Newspapers v. Burns, 67 NY 2d 562, 568 (1986)].

In another decision, which dealt with unsubstantiated complaints
against correction officers, the Court of Appeals held that the purpose
of §50-a "was to prevent the release of sensitive personnel records
that could be used in litigation for purposes of harassing or
embarrassing correction officers" [Prisoners' Legal Services v. NYS
Department of Correctional Services, 73 NY 2d 26, 538 NYS 2d 190,
191 (1988)].

I point out that in situations in which allegations or charges
have resulted in the issuance of a written reprimand, disciplinary
action, or findings that public employees have engaged in misconduct,
records reflective of those kinds of determinations have been found
to be available, including the names of those who are the subjects
of disciplinary action [see Powida v. City of Albany, 147 AD 2d 236
(1989); also Farrell v. Village Board of Trustees, 372 NYS 2d 905
(1975); Geneva Printing Co. v. Village of Lyons, Sup. Ct., Wayne Cty.,
March 25, 1981; Scaccia v. NYS Division of State Police, 406 NYS 2d
664 (Court of Claims, 1978); and Sinicropi v. County of Nassau, 76
AD 2d 838 (1980)]. Three of those decisions, Powida, Scaccia and
Farrell, involved findings of misconduct concerning police officers.

Further, Scaccia dealt specifically with a determination by the
Division of State Police to discipline a state police investigator.

In that case, the Court rejected contentions that the record could
be withheld as an unwarranted invasion of personal privacy or on the
basis of §50-a of the Civil Rights Law.

It is also noted, however, that in Scaccia, it was found that
although a final determination reflective of a finding of misconduct
is public, the records leading to the determination could be withheld.

Further, when allegations or charges of misconduct have not yet been
determined or did not result in disciplinary action, the records
relating to such allegations may, in my view, be withheld, for
disclosure would result in an unwarranted invasion of personal privacy
[see e.g., Herald Company v. School District of City of Syracuse,
430 NYS 2d 460 (1980)17.

Therefore, to the extent that charges are dismissed or allegations
are found to be without merit, I believe that the records related
to and including such charges or allegations may be withheld.
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Lastly, when a request is denied, the denial may be appealed
in accordance with §89(4) (a) of the Freedom of Information Law. That
provision states in relevant part that:

"any person denied access to a record may within thirty
days appeal in writing such denial to the head,
chief executive or governing body of the entity,
or the person thereof designated by such head,
chief executive, or governing body, who shall
within ten business days of the receipt of such
appeal fully explain in writing to the person
requesting the record the reasons for further
denial, or provide access to the record sought."

For your information, the person designated to determine appeals at

the New York City Police Department is Susan R. Rosenberg, Assistant
Commissioner.

I hope that I have been of some assistance. Should any further
questions arise, please feel free to contact me.

Sincerely,

Robert J. Freeman
Executive Director

RJF:jm

cc: Sgt. Louis J. Capasso, Records Access Officer
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Mr. Joseph Cooke

89-A-2830
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Stormville, NY 12582

The staff of the Committee on Open Government is authorized to issue
advisory opinions. The ensuing staff advisory opinion is based solely
upon the information presented in your correspondence.

Dear Mr. Cooke:

I have received your letter of December 14 in which you sought
assistance.

As I understand your letter, you submitted a request to the New
York City Police Department for a performance evaluation and other
records involving the possibility that a named police officer might
have been disciplined. You were informed that the Department was
"unable to locate any records responsive to your request." It is
your view that the response was erroneous, for even if no disciplinary
action had been taken concerning the officer, a performance evaluation
"should certainly be on file."

You asked what further steps you can take. In this regard, I
offer the following comments.

First, it is noted that the Freedom of Information Law pertains
to existing records, and that §89(3) of the Law states in part that
an agency need not create or prepare a record in response to a request.

Second, in a situation in which an agency asserts that it does
not maintain a requested record, an applicant may seek a certification
in writing to that effect. Specifically, §89(3) also states that,
on request, an agency "shall certify that it does not have possession
of such record or that such record cannot be found after diligent
search.”

Third, even if a performance evaluation exists with respect to
a police officer, I believe that it could likely be withheld. By
way of background, the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an agency



Mr. Joseph Cooke
January 4, 1993
Page -2-

are available, except to the extent that records or portions thereof
fall within one or more grounds for denial appearing in $§87(2) (a)
through (i) of the Law. The initial ground for denial, §87(2) (a),
pertains to records that "are specifically exempted from disclosure
by state or federal statute.”" One such statute is §50-a of the Civil
Rights Law. In brief, that statute provides that personnel records
of police and correction officers that are used to evaluate performance
toward continued employment or promotion are confidential. It has
been held that the exemption from disclosure conferred by §50-a of
the Civil Rights Law "was designed to limit access to said personnel
records by criminal defense counsel, who used the contents of the
records, including unsubstantiated and irrelevant complaints against
officers, to embarrass officers during cross-examination" [Capital
Newspapers v. Burns, 67 NY 2d 562, 568 (1986)].

In another decision, which dealt with unsubstantiated complaints
against correction officers, the Court of Appeals held that the purpose
of §50-a "was to prevent the release of sensitive personnel records
that could be used in litigation for purposes of harassing or
embarrassing correction officers" [Prisoners' Legal Services v. NYS
Department of Correctional Services, 73 NY 2d 26, 538 NYS 2d 190,
191 (1988)].

I point out that in situations in which allegations or charges
have resulted in the issuance of a written reprimand, disciplinary
action, or findings that public employees have engaged in misconduct,
records reflective of those kinds of determinations have been found
to be available, including the names of those who are the subjects
of disciplinary action [see Powida v. City of Albany, 147 AD 2d 236
(1989); also Farrell v. Village Board of Trustees, 372 NYS 2d 905
(1975); Geneva Printing Co. v. Village of Lyons, Sup. Ct., Wayne Cty.,
March 25, 1981; Scaccia v. NYS Division of State Police, 406 NYS 2d
664 (Court of Claims, 1978); and Sinicropi v. County of Nassau, 76
AD 2d 838 (1980)]. Three of those decisions, Powida, Scaccia and
Farrell, involved findings of misconduct concerning police officers.

Further, Scaccia dealt specifically with a determination by the
Division of State Police to discipline a state police investigator.

In that case, the Court rejected contentions that the record could
be withheld as an unwarranted invasion of personal privacy or on the
basis of §50-a of the Civil Rights Law.

It is also noted, however, that in Scaccia, it was found that
although a final determination reflective of a finding of misconduct
is public, the records leading to the determination could be withheld.

Further, when allegations or charges of misconduct have not yet been
determined or did not result in disciplinary action, the records
relating to such allegations may, in my view, be withheld, for
disclosure would result in an unwarranted invasion of personal privacy
[see e.g., Herald Company v. School District of City of Syracuse,
430 NYS 2d 460 (1980)17.

Therefore, to the extent that charges are dismissed or allegations
are found to be without merit, I believe that the records related
to and including such charges or allegations may be withheld.



Mr. Joseph Cooke
January 4, 1993
Page -3-

Lastly, when a request is denied, the denial may be appealed
in accordance with §89(4) (a) of the Freedom of Information Law. That
provision states in relevant part that:

"any person denied access to a record may within thirty
days appeal in writing such denial to the head,
chief executive or governing body of the entity,
or the person thereof designated by such head,
chief executive, or governing body, who shall
within ten business days of the receipt of such
appeal fully explain in writing to the person
requesting the record the reasons for further
denial, or provide access to the record sought."

For your information, the person designated to determine appeals at

the New York City Police Department is Susan R. Rosenberg, Assistant
Commissioner.

I hope that I have been of some assistance. Should any further
questions arise, please feel free to contact me.

Sincerely,

Robert J. Freeman
Executive Director

RJF:jm

cc: Sgt. Louis J. Capasso, Records Access Officer
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FOIL-AO-7496

Mr. Charles Ransome
85-A-1643, Annex
Box 2002

Dannemora, NY 12929

Dear Mr. Ransome:

I have received your letter of December 22, which consists of
an appeal following a denial of a request made to your facility.

In this regard, I offer the following comments.

First, the Committee on Open Government 1is authorized to

provide advice concerning the Freedom of Information Law. The
Committee 1is not empowered to render determinations following
appeals. The provisions concerning the right to appeal are found

in §89(4) (a) of the Freedom of Information Law, which states in
relevant part that:

"any person denied access to a record may within thirty
days appeal in writing such denial to the head,
chief executive or governing body of the
entity, or the person therefor designated by
such head, chief executive, or governing body,
who shall within ten business days of the
receipt of such appeal fully explain in writing
to the person requesting the record the reasons
for further denial, or provide access to the
record sought. In addition, each agency shall
immediately forward to the committee on open
government a copy of such appeal and the
ensuring determination thereon."
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I point out that the person designated to determine appeals at the
Department of Correctional Services is Counsel to the Department.

Second, the correspondence attached to your letter indicates that
the record sought 1s a memo sent by the First Deputy Superintendent
to the program committee for inmate placement. You wrote that the
request was denied on the ground that the record did not exist.

Here 1 point out that the Freedom of Information Law pertains
to existing records, and §89(3) of the Law states iIn part that an
agency need not create or prepare a record In response to a request.
However, in situations in which an agency asserts that it does not
maintain a record, an applicant may seek a certification to that
effect. Specifically, §89(3) also states that, on request, an
agency '"'shall certify that 1t does not have possession of such
record or that such record cannot be found after diligent search.

Lastly, insofar as the Freedom of Information Law pertains to
existing records, it Is based upon a presumption of access. Stated
differently, all records of an agency are available, except to the
extent that records or portions thereof fall within one or more
grounds for denial appearing in section 87(2)(a) through (i) of the
Law. Relevant to you inquiry would be §37(2)(g), which authorizes
an agency to withhold records that:

"are 1i1nter-agency or intra-agency materials which are
not:

1. statistical or factual tabulations or data;
ii. iInstructions to staff that affect the public;
i1ii. fTinal agency policy or determinations; or

iv. external audits, including but not limited to audits
performed by the comptroller and the federal
government..."

It is noted that the language quoted above contains what in effect
is a double negative. While iInter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or external
audits must be made available, unless a different ground for denial
could appropriately be asserted. Concurrently, those portions
of inter-agency or intra-agency materials that are reflective of
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opinion, advice, recommendation and the like could in my view be
withheld, unless a different ground for denial applies.

I hope that foregoing serves to enhance your understanding of
the Freedom of Information Law and the role of the Committee on Open
Government.

Sincerely,
Robert J. Freeman

Executive Director
RJIF:jm



January 4, 1993

Mr. Roger Hosein

92-A-4085 D19-6

Wende Correctional Facility
3622 Wende Road

P.O. Box 1187

Alden, NY 14004-1187

The staff of the Committee on Open Government is authorized to issue
advisory opinions. The ensuing staff advisory opinion is based solely
upon the facts presented in your correspondence.

Dear Mr. Hosein:

I have received your letter of December 15 in which you sought
advice concerning the use of the Freedom of Information Law to obtain
copies of your trial transcripts.

In this regard, it is unlikely that the Freedom of Information
Law could be used to obtain those records. It is noted that the Freedom
of Information Law pertains to agency records and that §86(3) of that
statute defines the term "agency" to include:

"any state or municipal department, board, bureau,
division, commission, committee, public
authority, public corporation, council, office
of other governmental entity performing a
governmental or proprietary function for the
state or any one or more municipalities thereof,
except the judiciary or the state legislature."

In turn, §86(1) of the Law defines "judiciary" to mean:

"the courts of the state, including any municipal or
district court, whether or not of record."

Based on the foregoing, the Freedom of Information Law does not apply
to the courts or court records.

Nevertheless, other provisions of law often grant substantial
rights of access to court records (see e.g., Judiciary Law, $255).
It is suggested that you request the records in question from the
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clerk of the court in which the proceeding was conducted, citing an
appropriate provision of law as the basis for your request. It is
also recommended that you confer with your attorney or perhaps a
representative of Prisoners' Legal Services.

I hope that I have been of some assistance.

Sincerely,

Robert J. Freeman
Executive Director

RJF:jm
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Department of State
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99 Washington Ave.
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FOIL-A0-7498

Mr. Richard Osinoiki

89-A-3589

Wallkill Correctional Facility
Box G

Wallkill, NY 12589

The staff of the Committee on Open Government is authorized to issue
advisory opinions. The ensuing staff advisory opinion is based
solely upon the facts presented in your correspondence.

Dear Mr. Osinoiki:

I have received your letter of December 12, which reached this
office on December 22.

You have asked that the Committee on Open Government "compel"
the Office of the Kings County District Attorney, the New York City
Police Department and the New York Telephone Company to disclose
certain records to you.

As indicated in previous correspondence, the Committee may
provide advice concerning the Freedom of Information Law; it cannot
compel an agency to disclose records. Further, certain aspects of
your requests to those entities were considered in earlier responses
to you. As such, my comments will pertain to issues that were not
addressed in those communications. In this regard, I offer the
following comments.

First, the Freedom of Information Law pertains to agency
records, and §89(3) of that statute defines the term "agency" to
mean:
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"any state or municipal department, board, bureau,
division, commission, committee, public
authority, public corporation, council, office
of other governmental entity performing a
governmental or proprietary function for the
state or any one or more municipalities
thereof, except the judiciary or the state
legislature.”

As such, although the Freedom of Information Law applies to records
maintained by police departments and offices of district attorneys,
it does not apply to private entities, such as the New York Telephone
Company .

Second, the records sought relate to a criminal proceeding in
which you were involved. Here | point out that the Freedom of
Information Law is based upon a presumption of access. Stated
differently, all records of an agency are available, except to the
extent that records or portions thereof fall within one or more
grounds for denial appearing in section 87(2)(a) through (i) of the
Law. Since I am unaware of the contents of the records in which
you are interested or the effects of their disclosure, 1 cannot
offer specific guidance. However, the following paragraphs will
review the provisions that may be significant in determining rights
of access to the records In gquestion.

Since you referred to records of grand jury proceedings, it iIs
noted that the Tfirst ground for denial, §87(2)(a), pertains to
records that "are specifically exempted from disclosure by state or
federal statute'. One such statute, §190.25(4) of the Criminal
Procedure Law, states iIn relevant part that:

"Grand jJury proceedings are secret, and no grand juror,
or other person specified in subdivision three
of this section or section 215.70 of the penal
law, may, except in the lawful discharge of his
duties or upon written order of the court,
disclose the nature or substance of any grand
jury testimony, evidence, or any decision,
result or other matter attending a grand jury
proceeding."

Further, "subdivision three"™ of §190.25 includes specific reference
to the district attorney. Based upon the foregoing, grand jury
minutes would be outside the scope of rights conferred by the Freedom
of Information Law. Any disclosure of those records would be based
upon a court order or perhaps a vehicle authorizing or requiring
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disclosure that is separate and distinct from the Freedom of
Information Law.

Of potential significance is section 87(2)(b) of the Freedom of
Information Law, which permits an agency to withhold records or
portions thereof when disclosure would constitute "an unwarranted
invasion of personal privacy”. That provision might be applicable
relative to the deletion of 1i1dentifying details iIn a variety of
situations, i1.e., where a record identifies a confidential source
or a witness, for example.

Perhaps the most relevant provision concerning access to
records maintained by law enforcement agencies is section 87(2)(e),
which permits an agency to withhold records that:

"are compiled for law enforcement purposes and which, i1f
disclosed, would:

i. interfere with law enforcement investigations or
judicial proceedings;

deprive a person of a right to a fair trial or
impartial adjudication;

111" 1dentify a confidential source or disclose
confidential information relating to a criminal
investigation; or

iv. reveal criminal 1nvestigative techniques or
procedures, except routine techniques and
procedures.™

In my view, the foregoing indicates that records compiled for law
enforcement purposes can only be withheld to the extent that
disclosure would result in the harmful effects described in
sub- paragraphs (1) through (1v) of section 87(2)(e).

Another possible ground for denial is section 87(2)(f), which
permits withholding to the extent that disclosure "would endanger
the life or safety of any person”. The capacity to withhold on
that basis 1s dependent upon the facts and circumstances concerning
an event.

The last relevant ground for denial is section 87(2)(g)- The
cited provision permits an agency to withhold records that:

"are 1i1nter-agency or intra-agency materials which are
not:
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1. statistical or factual tabulations or data;
ii. Instructions to staff that affect the public;

111. final agency policy or determinations; or

iv. external audits, including but not limited to audits
performed by the comptroller and the federal
government... "

It 1s noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual iInformation, instructions to staff that
affect the public, final agency policy or determinations or external
audits must be made available, unless a different ground for denial
applies. Concurrently, those portions of 1iInter-agency or
intra-agency materials that are reflective of opinion, advice,
recommendation and the like could in my view be withheld.

Records prepared by employees of a police department or a
district attorney"s office and communicated within those agencies
or to another agency would in my view fall within the scope of
section 87(2) (g)- Those records might 1include opinions or
recommendations, for example, that could be withheld.

Lastly, I point out that iIn a decision concerning a request
for records maintained by the office of a district attorney that
would ordinarily be exempted from disclosure under the Freedom of
Information Law, 1t was held that "once the statements have been
used In open court, they have lost their cloak of confidentiality
and are available for inspection by a member o the public” [see
Moore v. Santucci, 151 AD 2d 677, 679 (1989)]. Based upon that
decision, it appears that records introduced iInto evidence or
disclosed during a public judicial proceeding should be available.

I hope that I have been of some assistance.

Sincerely,

Robert J. Freeman
Executive Director

RIF:jm

cc: Records Access Officer, Office of the Kings County District
Attorney
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Records Access Officer, New York City Police Department
General Offices-Management Division, New York Telephone
Company
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Mr. Brian Cullen
HC-1
Sloatsburg, NY 10974

The staff of the Committee on Open Government is authorized to issue
advisory opinions. The ensuing staff advisory opinion is based
solely upon the facts presented in your correspondence.

Dear Mr. Cullen:

I have received your letter of December 15 in which you sought
an advisory opinion concerning a denial of access to records.
Specifically, you sought "records indicating payments to lawyers
representing the Tuxedo School District between the years '85 and
the present."”

Assuming that such records exist, I believe they must be
disclosed, perhaps with certain deletions, based on the following
analysis.

First, as a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all records
of an agency are available, except to the extent that records or
portions thereof fall within one or more grounds for denial
appearing in section 87(2) (a) through (i) of the Law.

Second, in my opinion, bills, vouchers, contracts, receipts
and similar records reflective of payments made or expenses incurred
by an agency or payments made to an agency's staff or agents are
generally available, for none of the grounds for denial would be
applicable. With specific respect to payments to attorneys, I point
out that, while the communications between an attorney and client
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are often privileged, 1t has been established iIn case law that
records of the monies paid and received by an attorney or a law firm
for services rendered to a client are not privileged [see e.g.,
People v. Cook, 372 NYS 2d 10 (1975)]. |If, however, portions of
time sheets, bills or related records contain information that is
confidential under the attorney-client privilege, those portions
could 1n my view be deleted under section 87(2)(a) of the Freedom
of Information Law, which permits an agency to withhold records or
portions thereof that are "'specifically exempted from disclosure by
state or federal statute' (see Civil Practice Law and Rules, section
4503) . Therefore, while some identifying details or descriptions of
services rendered found In the records in question might justifiably
be withheld, numbers indicating the amounts expended and other
details to be discussed further are in my view accessible under the
Freedom of Information Law.

It 1s also noted that decisions have been rendered under the
Freedom of Information Law in which i1t was held that records
indicating payment by a village to its attorney are available [see
Minerva v. Village of Valley Stream, Sup. Ct., Nassau Cty., August
20, 1981; Young v. Virginia R. Smith, Mayor of the Village of
Ticonderoga, Supreme Court, Essex County, Jan. 9, 1987]. In Minerva,
supra, the issue i1nvolved a request for copies of both sides of
cancelled checks made payable to a municipality®™s attorney.
Although the court held that the front sides of the checks, those
portions indicating the amount paid to the attorney, must be
disclosed, it was found that the backs of the checks could be
withheld, for disclosure might indicate how the attorney ''spends
his "paychecks.""

Most recently, In Knapp v. Board of Education, Canisteo Central
School District (Supreme Court, Steuben County, November 23, 1990),
the applicant (petitioner™) sought billing statements for legal
services provided to the Board (‘'respondents'™) by a law firm. Since
the statements made available included "‘only the time period covered
and the total amount owed for services and disbursements”,
petitioner contended that '"she 1s entitled to that billing
information which would detail the fee, the type of matter for which
the legal services were rendered and the names of the parties to
any current litigation”. |In 1ts discussion of the issue, the court
found that:

"The difficulty of defining the limits of the attorney
client privilege has been recognized by the New
York State Court of Appeals. (Matter of Priest
V. Hennessy, 51 NY2d 62, 68.) Nevertheless, the
Court has ruled that this privilege is not
limitless and generally does not extend to the
fee arrangements between an attorney and
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client. (Matter of Priest v. Hennessy, supra.)
As a communication regarding a Tfee has no
direct relevance to the legal advice actually
given, the fee arrangement is not privileged.
(Matter of Priest v. Hennessy, supra. at 69.)

"There appear to be no New York cases which specifically

address how much of a fee arrangement must be
revealed beyond the name of the client, the
amount billed and the terms of the agreement.
However, the United States Court of Appeals, in
interpreting fTederal law, has found that
questions pertaining to the date and general
nature of legal services performed were not
violative of client confidentiality. (Cotton
V. United States, 306 F.2d 633.) In that
Court®s analysis such i1nformation did not
involve the substance of the matters was not
privileged...

" . ..Respondents have not justified their refusal to

Based upon the foregoing and subject to the qualifications

discussed above, 1 believe that the records involving payments to

obliterate any and all information which would
reveal the date, general nature of service
rendered and time spent. While the Court can
understand that in a few limited instances the
substance of a legal communication might be
revealed in a billing statement, Respondents
have failed to come forward with proof that
such information is contained In each and every
document so as to justify a blanket denial of
disclosure. Conclusory characterizations are
insufficient to support a claim of privilege.
(Church of Scientology v. State of New York, 46
NY 2d 906, 908.)...Therefore, Petitioner"s
request for disclosure of the fee, type of
matter and names of parties to pending
litigation on each billing statement must be
granted.”

attorneys should be disclosed.

A copy of this opinion will be forwarded to the District"s

Business Administrator.

I hope that 1 have been of some assistance.

questions arise, please feel free to contact me.

Should any further
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Sincerely,
Robert J. Freeman
Executive Director
RIF:jm

cc: Joseph Zinetti, Business Administrator
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FOIL A0 7500

Mr. John J. Sheehan
Adjusters, Inc.

P.O. Box 604
Binghamton, N.Y. 13902

The staff of the Committee on Open Government is authorized to issue
advisory opinions. The ensuing staff advisory opinion is based
solely upon the facts presented in your correspondence.

Dear Mr. Sheehan:

I have received your letter of December 15 in which you sought
an advisory opinion concerning the Freedom of Information Law. Your
inquiry concerns rights of access to records relating to a shooting
that occurred in the City of Binghamton, including a police blotter
entry, an incident report and perhaps related records. Although
you were informed by the Mayor that the police blotter would be
available, you were also informed that the incident report and other
records would be withheld "based upon the law enforcement exceptions
within the Freedom of Information Law.

In this regard, I believe that there is a distinction between
the police Dblotter and the other items that you requested. As
stated in the Mayor's response to you, the blotter "merely states
the arrested person's name, time of arrest and a few other incidental
bits of information". However, incident reports and related records
may contain much more detailed information.

The "law enforcement exemption", §87(2) (e), states that an
agency may withhold records that:

"are compiled for law enforcement purposes and which, if
disclosed, would:
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i. iInterfere with law enforcement investigations or
judicial proceedings;

ii. deprive a person of a right to a fair trial or
impartial adjudication;

iii. i1dentify a confidential source or disclose
confidential information relating to a criminal
investigation; or

1v. reveal criminal 1nvestigative techniques or
procedures, except routine techniques and
procedures."

Therefore, insofar as disclosure of an incident report or other
records relating to a shooting would result in the harmful effects
described In §87(2)(e), I believe that a denial of access to that
extent would be consistent with the Freedom of Information Law.

I hope that the foregoing serves to enhance your understanding
of the Freedom of Information Law and that 1 have been of some
assistance.

Sincerely,

Robert J. Freeman
Executive Director

RJF:pb

cc: Hon. Juanita M. Crabb, Mayor
Linda Kingsley
Captain Butler
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The staff of the Committee on Open Government is authorized to issue
advisory opinions. The ensuing staff advisory opinion is based
solely upon the facts presented in your correspondence.

Dear Mr. Arthur:

I have received your letter of December 19 in which you sought
assistance concerning delays in response to requests directed to
the Office of the Kings County District Attorney.

In this regard, the Freedom of Information Law provides
direction concerning the time and manner in which agencies must
respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this
article, within five business days of the
receipt of a written request for a record
reasonably described, shall make such record
available to the person requesting it, deny
such request in writing or furnish a written
acknowledgement of the receipt of such request
and a statement of the approximate date when
such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the
receipt of a request is given within five business days, or if an
agency delays responding for an unreasonable time after it
acknowledges that a request has been received, a request may, in my
opinion, be considered to have been constructively denied. In such
a circumstance, I believe that the denial may be appealed in



Mr. Edwin Arthus
January 5, 1993
Page -2-

accordance with §39(4)(a) of the Freedom of Information Law. That
provision states in relevant part that:

"any person denied access to a record may
within thirty days appeal 1In writing such
denial to the head, chief executive, or
governing body, who shall within ten business
days of the receipt of such appeal TfTully
explain in writing to the person requesting the
record the reasons for Tfurther denial, or
provide access to the record sought."

In addition, it has been held that when an appeal is made but
a determination is not rendered within ten business days of the
receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her
administrative remedies and may 1iInitiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice
Rules [Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d
774 (1982)]-

IT you feel that your request has been constructively denied,
you may appeal. Further, I believe that the person designated to
determine appeals by the District Attorney is Dina Werfel, Assistant
District Attorney.

I hope that I have been of some assistance.

Sincerely,

Robert J. Freeman
Executive Director

RIF:jm

cc: Dina Werfel
Marlin L. Adams
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Mr. James Seelandt

83-A-0262

Great Meadow Correctional Facility
Box 51

Comstock, NY 12821

The staff of the Committee on Open Government is authorized to issue
advisory opinions. The ensuing staff advisory opinion is based
solely upon the facts presented in your correspondence.

Dear Mr. Seelandt:

I have received your letter of December 18 and the materials
attached to it. You have asked that I prepare an "evaluation" of a
request made to the Office of the Kings County District Attorney.

In this regard, I offer the following comments.

First, it is noted at the outset that the Freedom of Information
Law pertains to existing records. Section 89(3) of the Freedom of
Information Law states in part that an agency need not create a
record in response to a request. Since the records sought relate
to events that occurred more than ten years ago, it is possible that
some of the records in which you are interested no longer exist.
If that is so, the Freedom of Information Law would not apply.

Second, one aspect of your request involves a "master index".
I point out that the phrase "master index" is used in the regulations
promulgated by the Department of Correctional Services under the
Freedom of Information Law. Those regulations are based upon
§87(3) (c) of the Freedom of Information Law, which requires that
each agency maintain:
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a reasonably detailed current list by subject matter, of
all records iIn the possession of the agency,
whether or not available under this article.”

The subject matter list is not, In my opinion, required to identify
each and every record of an agency; rather, 1 believe that it must
refer, by category and in reasonable detail, to the kinds of records
maintained by an agency. Further, although a subject matter list
IS not prepared with respect to records pertaining to a single
individual, such a list should be sufficiently detailed to enable
an individual to identify a file category of the record or records
in which that person may be iInterested. Rather than seeking a
"master index'™, It Is suggested that you request the subject matter
list maintained pursuant to §87(3)(c) of the Freedom of Information
Law.

Third, §89(3) of the Freedom of Information Law also states
that an applicant must "reasonably describe™ the records sought.
It has been held that a request reasonably describes the records
when the agency can locate and identify the records based on the
terms of a request, and that to deny a request on the ground that
it fails to reasonably describe the records, an agency must
establish that '“the descriptions were insufficient for purposes of
locating and identifying the documents sought™ [Konigsberg v.
Coughlin, 68 NY 2d 245, 249 (1986)].

Although 1t was found iIn the decision cited above that the
agency could not reject the request due to i1ts breadth, 1t was also
stated that:

"respondents have failed to supply any proof whatsoever
as to the nature - or even the existence - of
their Indexing system: whether the Department”s
files were indexed iIn a manner that would
enable the 1identification and Jlocation of
documents i1n their possession (cf. National
Cable Tel. Assn. v. Federal Communications
Commn., 479 F2D 183, 192 [Bazelon, J.]
[plausible claim of nonidentifiability under
Federal Freedom of Information Act, 5 USC
section 552 (@)(3), may be presented where
agency”"s 1i1ndexing system was such that T"the
requested documents could not be identified by
retracing a path already trodden. It would
have required a wholly new enterprise,
potentially requiring a search of every file iIn
the possession of the agency®])" (id. at 250).
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In my view, whether a request reasonably describes the records
sought, as suggested by the Court of Appeals, may be dependent upon
the terms of a request, as well as the nature of an agency"s filing
system. In Konigsberg, it appears that the agency was able to
locate the records on the basis of an 1Inmate*s name and
identification number.

In the context of your request, |1 must admit to being unfamiliar
with the record-keeping systems of the Office of the District
Attorney; whether i1t has the ability to locate and identify the
records sought in the manner in which you requested them is unknown
to me.

Fourth, part of your request appears to involve records
relating to a pre-sentence report. Assuming that is so and although
the Freedom of Information Law provides broad rights of access to
records, the Tfirst ground for denial, §87(2)(a), states that an
agency may withhold records or portions thereof that '...are
specifically exempted from disclosure by state or TfTederal
statute...” Relevant under the circumstances, i1s §390.50 of the
Criminal Procedure Law, which, 1@In my opinion represents the
exclusive procedure concerning access to pre-sentence reports.

Section 390.50(1) of the Criminal Procedure Law states that:

"Any pre-sentence report or memorandum submitted to the
court pursuant to this article and any medical,
psychiatric or social agency report or other
information gathered for the court by a
probation department, or submitted directly to
the court, In connection with the question of
sentence is confidential and may not be made
available to any person or public or private
agency except where specifically required or
permitted by statute or upon specific
authorization of the court. For purposes of
this section, any report, memorandum or other
information forwarded to a probation department
within this state from a probation agency
outside this state is governed by the same
rules of confidentiality. Any person, public
or private agency receiving such material must
retain it wunder the same conditions of
confidentiality as apply to the probation
department that made i1t available.”

In addition, subdivision (2) of §390.50 states in part that: "The
pre-sentence report shall be made available by the court for
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examination and copying iIn connection with any appeal in the
case..."

In view of the foregoing, 1 believe that a pre-sentence report
and related records may be made available only upon the order of a
court, and only under the circumstances described iIn §390.50 of the
Criminal Procedure Law. Further, Matter of Thomas, 131 AD 2d 488
(1987), in my view confirms that those records may be made available
only by a court or pursuant to an order of the court.

Lastly, with respect to the remainder of the records, as a
general matter, the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an agency
are available, except to the extent that records or portions thereof
fall within one or more grounds for denial appearing In section
87(2)(a) through (i) of the Law. Since I am unaware of the contents
of the records in which you are interested or the effects of their
disclosure, 1 cannot offer specific guidance. However, the
following paragraphs will review the provisions that may be
significant in determining rights of access to the records in
question.

Of potential significance is section 87(2)(b) of the Freedom of
Information Law, which permits an agency to withhold records or
portions thereof when disclosure would constitute "an unwarranted
invasion of personal privacy”. That provision might be applicable
relative to the deletion of 1i1dentifying details iIn a variety of
situations, 1.e., where a record identifies a confidential source
or a witness, for example.

Perhaps the most relevant provision concerning access to
records maintained by law enforcement agencies is section 87(2)(e),
which permits an agency to withhold records that:

"are compiled for law enforcement purposes and which, if
disclosed, would:

i. iInterfere with law enforcement investigations or
judicial proceedings;

i1i. deprive a person of a right to a fair trial or
impartial adjudication;

" 1dentify a confidential source or disclose
confidential information relating to a criminal
investigation; or
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iv. reveal criminal 1nvestigative techniques or
procedures, except routine techniques and
procedures.™

In my view, the foregoing indicates that records compiled for law
enforcement purposes can only be withheld to the extent that
disclosure would result in the harmful effects described in
sub- paragraphs (1) through (iv) of section 87(2)(e).

Another possible ground for denial is section 87(2)(f), which
permits withholding to the extent that disclosure "would endanger
the life or safety of any person”™. The capacity to withhold on
that basis is dependent upon the facts and circumstances concerning
an event.

The last relevant ground for denial is section 87(2)(g)- The
cited provision permits an agency to withhold records that:

"are 1i1nter-agency or intra-agency materials which are
not:

1. statistical or factual tabulations or data;
ii. Instructions to staff that affect the public;

i1ii. final agency policy or determinations; or

iv. external audits, including but not limited to audits
performed by the comptroller and the federal
government... "

It 1s noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or external
audits must be made available, unless a different ground for denial
applies. Concurrently, those portions of 1inter-agency or
intra-agency materials that are reflective of opinion, advice,
recommendation and the like could in my view be withheld.

Records prepared by employees of a police department or a
district attorney"s office and communicated within those agencies
or to another agency would in my view fall within the scope of
section 87(2) (g)- Those records might include opinions or
recommendations, for example, that could be withheld.

Lastly, I point out that in a decision concerning a request
for records maintained by the office of a district attorney that
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would ordinarily be exempted from disclosure under the Freedom of
Information Law, 1t was held that "once the statements have been
used iIn open court, they have lost their cloak of confidentiality
and are available for inspection by a member o the public” [see
Moore v. Santucci, 151 AD 2d 677, 679 (1989)]. Based upon that
decision, it appears that records introduced iInto evidence or
disclosed during a public judicial proceeding should be available.
I hope that I have been of some assistance.

Sincerely,

Robert J. Freeman
Executive Director

RIF:jm

cc: Records Access Officer
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The staff of the Committee on Open Government is authorized to issue
advisory opinions. The ensuing staff advisory opinion is based
solely upon the facts presented in your correspondence.

Dear Mr. Pappadakis:

I have received your letter of December 21. You have sought
assistance in obtaining records from the New York City Police
Department concerning your arrest. In addition, you questioned how
long you must wait to file an Article 78 proceeding and whether
there are time limits "on fulfilling FOIL requests".

In this regard, I offer the following comments.

First, the Freedom of Information Law provides direction
concerning the time and manner in which an agency must respond to
requests and appeals. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this article,
within five business days of the receipt of a
written request for a record reasonably
described, shall make such record available to
the person requesting it, deny such request in
writing or furnish a written acknowledgement of
the receipt of such request and a statement of
the approximate date when such request will be
granted or denied..."
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IT neither a response to a request nor an acknowledgement of the
receipt of a request i1s given within five business days, or i1If an
agency delays responding for an unreasonable time after it
acknowledges that a request has been received, a request may, In my
opinion, be considered to have been constructively denied. In such
a circumstance, 1 believe that the denial may be appealed in
accordance with §39(4)(a) of the Freedom of Information Law. That
provision states in relevant part that:

""any person denied access to a record may within thirty
days appeal in writing such denial to the head,
chief executive, or governing body, who shall
within ten business days of the receipt of such
appeal fully explain In writing to the person
requesting the record the reasons for further
denial, or provide access to the record
sought."

In addition, it has been held that when an appeal is made but
a determination is not rendered within ten business days of the
receipt of the appeal as required under §89(4)(a) of the Freedom of
Information Law, the appellant has exhausted his or her
administrative remedies and may 1initiate a challenge to a
constructive denial of access under Article 78 of the Civil Practice
Rules [Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 57 NY 2d
774 (1982)]-

Based on the foregoing, a person may initiate an Article 78
proceeding after receipt of a written denial of access rendered
following an appeal, or 1If no written determination of an appeal is
rendered following the expiration of ten business days after an
agency”s receipt of an appeal.

Second, with respect to rights of access, as a general matter,
the Freedom of Information Law is based upon a presumption of access.
Stated differently, all records of an agency are available, except
to the extent that records or portions thereof fall within one or
more grounds for denial appearing in §87(2)(a) through (i) of the
Law. Since 1 am unaware of the contents of the records in which
you are interested or the effects of their disclosure, 1 cannot
offer specific guidance. However, the following paragraphs will
review the provisions that may be significant in determining rights
of access to the records In gquestion.

Of potential significance is §387(2)(b) of the Freedom of
Information Law, which permits an agency to withhold records or
portions thereof when disclosure would constitute "an unwarranted
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invasion of personal privacy'. That provision might be applicable
relative to the deletion of 1i1dentifying details iIn a variety of
situations, i1.e., where a record identifies a confidential source
or a witness, for example.

Perhaps the most relevant provision concerning access to
records maintained by law enforcement agencies i1s §87(2)(e), which
permits an agency to withhold records that:

"are compiled for law enforcement purposes and which, i1f
disclosed, would:

i. interfere with law enforcement investigations or
judicial proceedings;

deprive a person of a right to a fair trial or
impartial adjudication;

111"  i1dentify a confidential source or disclose
confidential information relating to a criminal
investigation; or

iv. reveal criminal 1nvestigative techniques or
procedures, except routine techniques and
procedures."

In my view, the foregoing indicates that records compiled for law
enforcement purposes can only be withheld to the extent that
disclosure would result in the harmful effects described in
sub- paragraphs (1) through (1v) of §87(2)(e).-

Another possible ground for denial is §87(2)(f), which permits
withholding to the extent that disclosure "would endanger the life
or safety of any person™. The capacity to withhold on that basis
i1s dependent upon the facts and circumstances concerning an event.

The last relevant ground for denial is §387(2)(g)- The cited
provision permits an agency to withhold records that:

"are 1i1nter-agency or intra-agency materials which are
not:

1. statistical or factual tabulations or data;
ii. Instructions to staff that affect the public;

i1ii. final agency policy or determinations; or
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iv. external audits, including but not limited to audits
performed by the comptroller and the federal
government... "

It 1s noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or external
audits must be made available, unless a different ground for denial
applies. Concurrently, those portions of 1inter-agency or
intra-agency materials that are reflective of opinion, advice,
recommendation and the like could in my view be withheld.

Records prepared by employees of a police department and
communicated within the department or to another agency would in my
view fall within the scope of §87(2)(g)- Those records might include
opinions or recommendations, for example, that could be withheld.

I point out that in a decision concerning a request for records
maintained by the office of a district attorney that would
ordinarily be exempted from disclosure under the Freedom of
Information Law, it was held that "once the statements have been
used In open court, they have lost their cloak of confidentiality
and are available for inspection by a member o the public” [see
Moore v. Santucci, 151 AD 2d 677, 679 (1989)]. Based upon that
decision, it appears that records introduced iInto evidence or
disclosed during a public judicial proceeding should be available.
Further, although the courts are not subject to the Freedom of
Information Law, court records are often available under other
provisions of law (see e.g., Judiciary Law, §255) from the clerk of
the court In which a proceeding was conducted.

Enclosed, as you requested, is a brochure that describes the
Freedom of Information Law in detail.

I hope that I have been of some assistance.

Sincerely,

Robert J. Freeman
Executive Director

RJF:pb
cc: Sgt. Louis J. Capasso, Records Access Officer
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Mr. Gennaro J. Faiella
Village Manager
Village of Ossining
Municipal Building
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The staff of the Committee on Open Government is authorized to issue
advisory opinions. The ensuing staff advisory opinion is based
solely upon the facts presented in your correspondence, unless
otherwise indicated.

Dear Mr. Faiella:

I have received your letter of January 4 in which you referred
to a request for payroll records including reference to regular and
part-time employees of the Village of Ossining.

You suggested that, to comply with Law and the request, a
record be disclosed that "details the name, position, title, annual
salary, hourly rate and also the payroll codes for straight time,
overtime, longevity payments, etc."

In my view, since the record that you described includes the
items requested, as well as others, disclosure of that record would
satisfy the request in a manner consistent with the Freedom of
Information Law. Further, if my memory is accurate, I spoke with
the applicant and suggested that disclosure of the payroll record
required to be maintained by an agency pursuant to §87(3) (b) of the
Freedom of Information Law, and which includes the name, public
office address, title and salary, of every officer or employee of
an agency, would likely suffice to accommodate her request.

In short, so long as the information sought is disclosed,
perhaps as part of a more detailed record, I believe that the Village
would be acting in compliance with the Freedom of Information Law.
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Lastly, the applicant requested that fees for copies be waived
because the information sought "is of definite public iInterest.
While there are provisions in the federal Freedom of Information
Act that authorize wailvers 1In such circumstances, no analogous
provision exists in the New York Freedom of Information Law [see
Whitehead v. Morgenthau, 552 NYS 2d 518 (1990)].

I hope that 1 have been of some assistance. Should any further
questions arise, please feel free to contact me.

Sincerely,

Robert J. Freeman
Executive Director

RJF:pb
cc: Linda Mangano
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Mr. Pedro Nieblas

92-A-5555

Auburn Correctional Facility
135 State Street

P.O. Box 618

Auburn, NY 13021

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Nieblas:

I have received your letter in which you sought assistance in
obtaining records concerning your criminal case from the New York
City Police Department and the Office of the District Attorney of
Kings County.

In this regard, I offer the following comments.

First, a request should ordinarily be directed to the "records
access officer" at the agency that maintains the records in which
you are interested. The records access officer has the duty of
coordinating an agency’s response to requests.

Second, §89(3) of the Freedom of Information Law requires that
an applicant "reasonably describe" the records sought. Therefore,
a request must include sufficient detail to enable agency officials
to locate and identify the records.

Third, as a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law. Since
I am unaware of the contents of the records in which you are
interested or the effects of their disclosure, I cannot offer
specific guidance. However, the following paragraphs will review
the provisions that may be significant in determining rights of
access to the records in question.
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Of potential significance is section 87(2) (b) of the Freedom of
Information Law, which permits an agency to withhold records or
portions thereof when disclosure would constitute "an unwarranted
invasion of personal privacy". That provision might be applicable
relative to the deletion of identifying details in a variety of
situations, i.e., where a record identifies a confidential source
or a witness, for example.

Perhaps the most relevant provision concerning access to
records maintained by law enforcement agencies is section 87(2) (e),
which permits an agency to withhold records that:

"are compiled for law enforcement purposes and
which, if disclosed, would:

i. interfere with law enforcement
investigations or judicial proceedings;

ii. deprive a person of a right to a fair
trial or impartial adjudication;

iii" identify a confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigative techniques
or procedures, except routine technigques and
procedures."

In my view, the foregoing indicates that records compiled for law
enforcement purposes can only be withheld to the extent that
disclosure would result in the harmful effects described in sub-
paragraphs (i) through (iv) of section 87(2) (e).

Another possible ground for denial is section 87(2) (f), which
permits withholding to the extent that disclosure "would endanger
the life or safety of any person". The capacity to withhold on
that basis is dependent upon the facts and circumstances concerning
an event. ’

The last relevant ground for denial is section 87(2) (g). The
cited provision permits an agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations; or
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iv. external audits, including but not
limited to audits performed by the comptroller
and the federal government... "

It is noted that the language guoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
~affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial applies. Concurrently, those portions of inter-agency
or intra-agency materials that are reflective of opinion, advice,
recommendation and the like could in my view be withheld.

Records prepared by employees of a police department or a
district attorney’s office and communicated within those agencies
or to another agency would in my view fall within the scope of
section 87(2) (g). Those records might include opinions or
recommendations, for example, that could be withheld.

Lastly, I point out that in a decision concerning a request
for records maintained by the office of a district attorney that
would ordinarily be exempted from disclosure under the Freedom of
Information Law, it was held that "once the statements have been
used in open court, they have lost their cloak of confidentiality
and are available for inspection by a member o the public" [see
Moore v. Santucci, 151 AD 2d 677, 679 (1989)]. Based upon that
decision, it appears that records introduced into evidence or
disclosed during a public judicial proceeding should be available.

I hope that I have been of some assistance.

Sincerely,

Plued 4 .

Robert J. Freeman
Executive Director

RJF:jm
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Robert J. Freesman

Mr. Pat Castaldo

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Castaldo:

I have received your letter of December 12 in which you sought
assistance concerning a request made under the Freedom of
Information Law.

You inferred that officials of the New York City Police
Department might have nisinterpreted your request, for you
requested various records relating to the destruction of certain
evidence and records reflective of policies and rules concerning
the destruction of evidence, rather than the records or evidence
themselves.

In this regard, I am unfamiliar with the case in which you are
interested or its disposition. I point out, however, that in
situations in which a person is charged with a criminal offense and
the charges are later dismissed, the records ordinarily become
sealed and confidential pursuant to §160.50 of the Criminal
Procedure Law.

Assuming that §160.50° of the Criminal Procedure Law is
irrelevant it appears that the Freedom of Information Law would be
applicable. It is noted, however, that the Freedom of Information
Law pertains to existing records. Section 89(3) of that statute is
part that an agency need not create or prepare a record in response
to a request. Therefore, insofar as the records sought do not
exist, the Freedom of Information Law would not apply.

Third, to the extent that the records do exist and are
maintained by the Department, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
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records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law.

Again, I am unaware of the nature of the case in which you are
interested, your relationship to it, whether the case went to
trial, the nature of the evidence or whether the evidence was
disclosed in a public proceeding. However, the following
paragraphs will review the provisions that may be significant in
determining rights of access to the records in question.

Of potential significance is section 87(2) (b) of the Freedom of
Information Law, which permits an agency to withhold records or
portions thereof when disclosure would constitute "an unwarranted
invasion of personal privacy". That provision might be applicable
relative to the deletion of identifying details in a variety of
situations, i.e., where a record identifies a confidential source
or a witness or includes reference to medical information for
example.

Perhaps the most relevant provision concerning access to
records maintained by law enforcement agencies is section 87(2) (e),
which permits an agency to withhold records that:

"are compiled for law enforcement purposes and
which, if disclosed, would:

i. interfere = with law enforcement
investigations or judicial proceedings;

ii. deprive a person of a right to a fair
trial or impartial adjudication;

iii" identify a confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigative techniques
or procedures, except routine techniques and
procedures."

In my view, the foregoing indicates that records compiled for law
enforcement purposes can only be withheld to the extent that
disclosure would result in the harmful effects described in sub-
paragraphs (i) through (iv) of section 87(2) (e).

The last relevant ground for denial is section 87(2) (g). The
cited provision permits an agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or data;
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ii. 1instructions to staff that affect the
public;

iii. final agency policy or determinations; or

iv. external audits, including but not
limited to audits performed by the comptroller
and the federal government... "

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial applies. Concurrently, those portions of inter-agency
or intra-agency materials that are reflective of opinion, advice,
recommendation and the like could in my view be withheld.

_ Records prepared by employees of a police department or a
district attorney’s office and communicated within those agencies
or to another agency would in my view fall within the scope of
section 87(2) (g). Those records might include opinions or
recommendations, for example, that could be withheld.

Lastly, I point out that in a decision concerning a request
for records maintained by the office of a district attorney that
would ordinarily be exempted from disclosure under the Freedom of
Information Law, it was held that "once the statements have been
used in open court, they have lost their cloak of confidentiality
and are available for inspection by a member o the public" [see
Moore v. Santucci, 151 AD 2d 677, 679 (1989)]. Based upon that
decision, it appears that records introduced into evidence or
disclosed during a public judicial proceeding should be available.

I hope that I have been of some assistance.
Sincerely,

Rt & e

Robert J. Freeman
Executive Director

RJIF:pb
cc: Susan R. Rosenberg, Assistant Commissioner
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Ms. Cynthia Dietz, GIS Manager
Ryan Survey

Porter Building

Northern Lights Office Park
Syracuse, N.Y. 13220-3225

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in vour correspondence.

Dear Ms. Dietgz:

_ I have received your letter of December 31 in which you
alluded to legislative recommendations offered by the Committee on
Open Government, as well as "holes" in the Freedom of Information
Law that permit agencies to withhold information "that is not a
statistic or table" under §87(2) (9).

In this regard, enclosed is a copy of the Committee’s recent
annual report to the Governor and the Legislature. The names of
the members of the Committee appear on our letterhead and may be
reached through this office.

With respect to §87(2) (g), although that provision represents
a possible basis for denial, due to its structure, it often
requires disclosure. Specifically, that provision authorizes an
agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or
data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations;
or
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iv. external audits, 1ncluding but not
limited to audits performed by the comptroller
and the tederal government..."

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial could appropriately be asserted. Concurrently,
those portions of inter-agency or intra-agency materials that are
reflective of opinion, advice, recommendation and the like could in
my view be withheld.

With respect to geographic information systems, in general, I
believe that maps, images and the like would constitute "factual
data" that must be disclosed. Further, it has been held that
estimates and projections, even though they may not be reflective
of M"objective reality", nonetheless constitute "statistical"
tabulations that must be disclosed [see e.g., Dunlea v, Goldmark,
54 AD 2d 446, aff’d 43 NY 2d 754 (1977)]. As such, I believe that
much , if not all of the information, contained within a GIS must
be disclosed.

If you would like to discuss the matter, please feel free to
contact me. I hope that I have been of some assistance.

Sincerely,

Phed S fl

Robert J. Freeman
Executive Director

RJF:pb
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Mr. Peter W. Sluys
Managing Editor
Community Media Inc.
25 W. Central Avenue
Box 93

Pearl River, NY 10965

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solelyv upon the facts presented in your correspondence.

Dear Mr. Sluys:

I have received your letter of December 24 in which you sought
an advisory opinion concerning rights of access to "all bills -
itemized as required by law" forwarded to the Clarkstown Central
School District by its law firm.

The District’s interim records access officer, Lucy H.
Schluter, indicated that, in addition to a voucher providing
general descriptions of legal services rendered and the amounts
billed for each, the firm also submits a "Confidential Monthly
Summary" (CMS) of approximately thirty-five pages that falls within
the coverage of the attorney-client privilege and cannot be
disclosed. She indicated that the CMS includes descriptions of
"strategy and status regarding litigation, collective bargaining
and personnel matters", names of students and employees facing
disciplinary charges, and "investigatory matters which might lead
to court action." She suggested that "(t]o reveal the specifics of
the legal steps and activities taken on behalf of the District,
either offensive or defensive in nature, would, in ([her] opinion,
be detrimental to the District’s ability to defend itself." Ms.
Schluter also wrote that, based upon your questions, you wish to
ascertain the numbers of hours of legal work each month, the level
and number of attorneys doing the work, and the overall cost of
same," and she suggested that it "may be possible to pull that
information off the CMS and to create a separate document with such
information".

In this regard, I offer the following comments.
First, as a general matter, the Freedom of Information Law is

based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
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records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law.

Second, in my opinion, bills, vouchers, contracts, receipts
and similar records reflective of payments made or expenses
incurred by an agency or payments made to an agency’s staff or
agents are generally available, for none of the grounds for denial
would be applicable in most instances. With specific respect to
payments to attorneys, I point out that, while the communications
between an attorney and client are often privileged, it has been
established in case law that records of the monies paid and
received by an attorney or a law firm for services rendered to a
client are not privileged [see e.g., People v. Cook, 372 NYS 2d 10
(1975)]. If, however, portions of time sheets, bills or related
records contain information that is confidential under the
attorney-~client privilege, those portions could in my view be
withheld under section 87(2) (a) of the Freedom of Information Law,
which permits an agency to withhold records or portions thereof
that are "specifically exempted from disclosure by state or federal
statute" (see Civil Practice Law and Rules, section 4503).
Therefore, while some identifying details or -descriptions of
services rendered found in the records 1in question might
justifiably be withheld, numbers indicating the amounts expended
and other details to be discussed further are in my view accessible
under the Freedom of Information Law.

Based upon Ms. Schluter’s description of the contents of a
CMS, there may be other grounds for denial that would apply. for
instance, insofar as the records identify or could identify
particular students, I believe that they must be withheld. Another
statute that exempts records from disclosure 1is the Family
Education Rights and Privacy Act (20 U.S.C. section 1232g), which
is commonly known as the "Buckley Amendment'. In brief, the
Buckley Amendment applies to all educational agencies or
institutions that participate in grant programs administered by the
United States Department of Education. - As such, the Buckley
Amendment includes within its scope virtually all public
educational institutions and many private educational institutions.
The focal point of the Act is the protection of privacy of
students. It provides, in general, that any "education record," a
term that is broadly defined, that is personally identifiable to a
particular student or students is confidential, unless the parents
of students under the age of eighteen waive their vright to
confidentiality, or unless a student eighteen years or over
similarly waives his or her right to confidentiality. Further, the
federal regulations promulgated under the Buckley Amendment define
the phrase "personally identifiable information" to include:

"(a) The student’s name;
(b) The name of the student’s parents or
other family member;
(c) The address of the student or
student’s family;
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(d) A personal identifier, such as the
student’s social security number or
student number;

(e) A list of personal characteristics
that would make the student’s
identity easily traceable; or

(f) Other information that would make
the student’s identity easily
traceable" (34 CFR Section 99.3).

Based upon the foregoing, references to students’ names or other
aspects of records that would make a student’s identity easily
traceable must in my view be withheld in order to comply with
federal law. Similarly, references to employees involved 1in
disciplinary proceedings when such proceedings have not resulted in
any final determination reflective of misconduct could be withheld
on the ground that disclosure would constitute "an unwarranted
invasion of personal privacy" [see Herald Company V. School
District of the City of Syracuse, 430 NY 2d 460 (1980)]. In
addition, §87(2) (c) enables agencies to withhold records to the
extent that disclosure would "impair present or imminent contract
awards or collective bargaining negotiations." That provision may
also be pertinent in determining access. 1In short, there may be a
variety of situations in which details found within a CMS may
justifiably be withheld.

Further, it would appear that Ms. Schluter’s suggestion at the
end of her response would be generally consistent with the holding
in the most recent decision on the matter. Again, she suggested
that information be extracted from a CMS in an effort to ensure
that the public can know the amount of time billed by attorneys and
the charges incurred by the District. The decision, Knapp v. Board
of Education, Canisteo Central School District (Supreme Court,

Steuben County, November 23, 1990), involved an applicant
("petitioner") who sought billing statements for legal services
provided to the Board ("respondents") by a law firm. Since the

statements made available included "only the time period covered
and the total amount owed for services and disbursements",
petitioner contended that "she 1is entitled to that billing
information which would detail the fee, the type of matter for
which the legal services were rendered and the names of the parties
to any current litigation". 1In its discussion of the issue, the
court found that:

"The difficulty of defining the limits of the
attorney client privilege has been recognized
by the New York State Court of Appeals.
(Matter of Priest v. Hennessy, 51 NY2d 62,
68.) Nevertheless, the Court has ruled that
this privilege is not limitless and generally
does not extend to the fee arrangements
between an attorney and client. (Matter of
Priest V. Hennessy, supra.) As a
communication regarding a fee has no direct
relevance to the legal advice actually given,




Mr. Peter W. Sluys
January 6, 1993
Page -4-

the fee arrangement 1s not privileged.
(Matter of Priest v. Hennessy, supra. at 69.)

"There appear to be no New York cases which
specifically address how much of- a fee
arrangement must be revealed beyond the name
of the client, the amount billed and the terms
of the agreement. However, the United States
Court of Appeals, in interpreting federal law,
has found that questions pertaining to the
date and general nature of legal services
performed were not violative of <client
confidentiality. (Cotton v. United States,
306 F.2d 633.) In that Court’s analysis such
information did not involve the substance of
the matters was not privileged...

"...Respondents have not justified their
refusal to obliterate any and all information
which would reveal the date, general nature of

service rendered and time spent. While the
Court can understand that in a few 1limited
instances the substance of a legal

communication might be revealed in a billing
statement, Respondents have failed to come
forward with proof that such information is
contained in each and every document so as to
justify a blanket denial of disclosure.
Conclusory characterizations are insufficient

to support a claim of privilege. (Church of
Scientology v. State of New York, 46 NY 2d
906, 908.)...Therefore, Petitioner’s request

for disclosure of the fee, type of matter and
names of parties to pending litigation on each
billing statement must be granted."

In my view, disclosure of information analogous to that
described in Knapp would be appropriate. It is reiterated,
however, that any such disclosure need not include, for example,
information identifiable to students or to employees against whom
disciplinary charges are pending, or which if disclosed would
impair the contracting or collective bargaining process.

I hope that I have been of some assistance.

Sincerely,

g;ifﬁAi:jT \ﬁiﬂv-\\\\

Robert J. Freeman
Executive Director
RJIF:pb
cc: Dr. John Krause
Warren Berbit
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Mr. Peter W. Sluys

Managing Editor

Community Media Inc.

25 W. Central Avenue, Box 93
" Pearl River, N.Y. 10965

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Sluys:

I have received your letter of December 24 which pertains to
requests for records directed to the Clarkstown School District.

You wrote that you have made several requests which have been

characterized by the District as "voluminous", and you asked
whether the District "is justified in delaying the release of
material...beyond the time set forth in the statute". You also

raised a question concerning the number of hours billed to the
District by its law firm.

First, it 1is emphasized that §89(3) of the Freedom of
Information Law also states that an applicant must "reasonably
describe" the records sought. It has been held that a request
reasonably describes the records when the agency can locate and
identify the records based on the terms of a request, and that to
deny a request on the ground that it fails to reasonably describe
the records, an agency must establish that "the descriptions were
insufficient for purposes of locating and identifying the documents
sought" [Konigsberg v. Coughlin, 68 NY 2d 245, 249 (1986)].

Although it was found in the decision cited above that the
agency could not reject the request due to its breadth, it was also
stated that:

"respondents have failed to supply any proof
whatsoever as to the nature - or even the
existence - of their indexing system: whether
the Department’s files were indexed 1in a
manner that would enable the identification
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and location of documents in their possession
(cf. National Cable Tel. Assn. Vv. Federal
Communications Commn., 479 F2D 183, 192
[Bazelon, J.] [plausible claim of
nonidentifiability under Federal Freedom of
Information Act, 5 USC section 552 (a) (3), may
be presented where agency’s indexing system
was such that ‘the requested documents could
not be identified by retracing a path already
trodden. It would have required a wholly new
enterprise, potentially requiring a search of
every file in the possession of the agency’])"
(id. at 250).

In my view, whether a request reasonably describes the records
sought, as suggested by the Court of Appeals, may be dependent upon
the terms of a request, as well as the nature of an agency’s filing
system. In Konigsberg, it appears that the agency was able to
locate the records on the basis of an inmate’s name and
identification number.

In the context of your requests, I must admit to being
unfamiliar with the record-keeping systems of the District; whether
it has the ability to locate and identify the records sought in the
manner in which you requested them is unknown to me.

Second, although the Freedom of Information Law provides
direction concerning the time and manner in which an agency must
respond to requests, it does not include any provision that
specifies a period within which records must be disclosed. As
indicated in my letter to you of December 30, §89(3) of the Freedom
of Information Law states in part that:

"Each entity subject to the provisions of this
article, within five business days of the
receipt of a written request for a record
reasonably described, shall make such record
available to the person requesting it, deny
such request in writing or furnish a written
acknowledgement of the receipt of such request
and a statement of the approximate date when
such request will be granted or denied...™

While an agency must grant access to records, deny access or
acknowledge the receipt of a request within five business days,
when such acknowledgement is given, there is no precise time period
within which an agency must grant or deny access to records. The
time needed to do so may be dependent upon the volume of a request,
the possibiliity that other requests have been made, the necessity
to conduct legal research, the search and retrieval techniques used
to locate the records and the like. In short, when an agency
acknowledges the receipt of a request because more than five
business days may be needed to grant or deny a request, so long as
it provides an approximate date indicating when the request will be
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granted or denied, and that date is reasonable in view of the
attendant circumstances, I believe that the agency would be acting
in compliance with law. ‘

Your final question, which involves records of billings by a
law firm, was addressed in a previous response.

I hope that I have been of some assistance.

Sincerely,

ﬁly@%ﬂflj j;wf-~‘*__umw

Robert J. Freeman
Executive Director

RJF:pb .
cc: Dr. John Krause
Warren Berbit
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Mr. David Davis

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Davis:

I have received your letter of December 21, as well as the
materials attached to it.

You have sought an advisory opinion concerning your right to
"inspect and copy all first year student answers to the October 26,
Midterm, Responsibility for Injurous Conduct" administered by the
City University of New York Law School. You wrote that there is

"no privacy problem", for "the students are given a four digit exam
number". '

In this regard, I offer the following comments.

First, as a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law.

Second, in my view, two of the grounds for denial are relevant
in ascertaining rights of access.

Significant in my view is the first ground for denial,
§87(2) (a), which pertains to records that are "specifically
exempted from disclosure by state or federal statute". One such
statute is the Family Education Rights and Privacy Act (20 U.S.C.
section 1232g), which is commonly known as the "Buckley Amendment".
In brief, the Buckley Amendment applies to all educational agencies
or institutions that participate in grant programs administered by
the United States Department of Education. As such, the Buckley
Amendment includes within its scope virtually all public
educational institutions and many private educational institutions.
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The focal point of the Act is the protection of privacy of
students. It provides, in general, that any "education record," a
term that is broadly defined, that is personally identifiable to a
particular student or students is confidential, unless the parents
of students under the age of eighteen waive their right to
confidentiality, or unless a student eighteen years or over
similarly waives his or her right to confidentiality. Further, the
federal regulations promulgated under the Buckley Amendment define
the phrase "personally identifiable information" to include:

"(a) The student’s name;

(b) The name of the student’s parents or
other family member;

(c) The address of the student or
student’s family;

(d) A personal identifier, such as the
student’s social security number or
student number;

(e) A list of personal characteristics
that would make the student’s
identity easily traceable; or

(f) Other information that would make
the student’s identity easily
traceable" (34 CFR Section 99.3).

Based upon the definition of "personally identifiable information'",
the absence of a name or the use of a four digit number on test
papers do not necessarily remove the records in question from the
protection accorded by the Buckley Amendment, for the definition
includes "[o]ther information that would make the student’s
identity easily traceable". If the test answers were handwritten,
it is possible that a review of the test papers could enable an
individual to identify students’ papers by means of their
handwriting, which presumably is unique in every instance. If that
is so, notwithstanding the absence of students’ names, it would
appear that the Law School would be precluded from disclosing the
records in question.

Also relevant is §87(2) (h) of the Freedom of Information Law,
which enables agencies to withhold records that "are examination
questions or answers which are requested prior to the final
administration of such questions". Therefore, if there is an
intent or possibility that the questions used in the examination
that is the subject of your inquiry will be used in the future, I
believe that the questions, as well as the students’ answers, could
be withheld. Disclosure of the questions or the answers in that
circumstance would diminish or perhaps nullify the utility or
efficacy of the exam.

In short, 1if disclosure of examination papers -and the
handwriting appearing on them "would make a student’s identity
easily traceable'", or if the questions on the exam will be given in
the future, I believe that the records would fall beyond the scope
of rights conferred by the Freedom of Information Law.
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I hope that I have been of some assistance. . Should any
further questions arise, please feel free to contact me.

Sincerely,

PG T e

Robert J. Freeman
Executive Director

RJIF:pb
cc: Dave Fields, Records Access Officer
Daphna H. Mitchell
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Ms. Jane Goldblatt

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is

based solely upon the facts presented in your correspondence.

Dear Ms. Goldblatt:

I have received your letter of December 25 in which you sought
assistance 1in obtaining information from the Northport-East
Northport School District.

Specifically, you wrote that you have attempted for several
months without success "to find out the cost of bussing 47 students
to BOCES programs during 1991-92 school year." You were informed
on one occasion that the information in question '"is not readily
available"; on another, you were told that the information sought
is not maintained by the District.

In this regard, I offer the following comments.

First, it is emphasized at the outset that the title of the
Freedom of Information Law may be somewhat misleading. It is not
a vehicle that requires agencies to disclose "information" per se.
Similarly, although agency officials may provide information in
response to questions, they are not obliged to do so by the Freedom
of Information Law, for that statute pertains to existing records.
Further, §89(3) of the Law states in part that an agency need not
create a record in response to a request. While I have not seen

your requests, rather than asking a question (i.e., "How much did
it cost to transport 47 students to BOCES programs"), it would be
more appropriate to request records. For instance, it may be

worthwhile to request records or portions thereof reflective of the
cost of transporting students to BOCES programs. While there may
be no single record indicating a total amount spent for bussing
students to BOCES programs, there may be a number of records
relating to the issue from which you could prepare a total
independently.
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Second, I point out that §86(4) of the Freedom of Information
Law defines the term "record" expansively to include:

"any information kept, held, filed, produced,
reproduced by, with or for an agency or the
state legislature, in any physical form
whatsoever including, but not 1limited to,
reports, statements, examinations, memoranda,
opinions, folders, files, books, manuals,
pamphlets, forms, papers, designs, drawings,
maps, photos, letters, microfilms, computer
tapes or discs, rules, regulations or codes."

Based upon the language quoted above, if information is maintained
in some physical form, it would in my opinion constitute a "record"
subject to rights of access conferred by the Law. Further, the
definition of "record" includes specific reference to computer
tapes and discs, and it was held more than ten years ago that "
[i]nformation is increasingly being stored in computers and access
to such data should not be restricted merely because it is not in
printed form" [Babigian v. Evans, 427 NYS 2d 688, 691 (1980); aff’d
97 AD 24 992 (1983); see also, Szikszay v. Buelow, 436 NYS 2d 558
(1981) 7.

When information is maintained electronically, in a computer,
for example, it has been advised that if the information sought is
available under the Freedom of Information Law and may be retrieved
by means of existing computer programs, an agency is required to
disclose the information. In that kind of situation, the agency in
my view would merely be retrieving data that it has the capacity to
retrieve. Disclosure may be accomplished either by printing out
the data on paper or perhaps by duplicating the data on another
storage mechanism, such as a computer tape or disk. On the other
hand, if information sought can be retrieved from a computer or
other storage medium only by means of new programming or the
alteration of existing programs, those steps would, in my opinion,
be the equivalent of creating a new record. As stated earlier,
since section 89(3) does not require an agency to create a record,
I do not believe that an agency would be required to reprogram or
develop new programs to retrieve information that would otherwise
be available [see Guerrier v. Hernandez-Cuebas, 165 AD 2d 218
(1991) 1.

Third, assuming that records exist or can -be generated
electronically that include the information that you are seeking,

I believe that they would be accessible under the Law. As a
general matter, the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an

agency are available, except to the extent that records or portions
thereof fall within one or more grounds for denial appearing in
section 87 (2) (a) through (i) of the Law. In my view, none of the
grounds for denial could be asserted to withhold data indicating
the expenditures in which you are interested.
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Lastly, at the end of your letter, you referred to a question
involving the number of bus companies involved in transporting the
47 students. Again, there may be no single record identifying all
of the bus companies so employed. However, individual records,
such as contracts with bus companies, could be reviewed, thereby
enabling you to know the number and names of the bus companies, as
well as the amounts expended for their services.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

At 1 S,

Robert J. Freeman
Executive Director

RJF:jm

cc: Records Access Officer
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Mr. Jeffrey J. Selingo
News Editor

The Ithacan

Ithaca College

953 Danby Road

Ithaca, N.Y. 14850-7258

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Selingo:

I have received your letter of December 21 in which you sought
an advisory opinion concerning the status of Ithaca College under
the New York Freedom of Information Law. Your inquiry appears to
have been precipitated by a request for campus safety reports that
was denied on the basis of the Family Educational Rights and
Privacy Act (20 USC §1232g), which is commonly known as the-Buckley
Amendment.

In this regard, I offer the following comments.

First, the Freedom of Information Law is applicable to agency
records and §86(3) of that statute defines the term "agency" to
mean:

"any state or municipal department, board,
bureau, division, commission, comnmittee,
public authority, public corporation, council,
office or other governmental entity performing
a governmental or proprietary function for the
state or any one or more municipalities
thereof, except the judiciary or the state
legislature. "

Based on the foregoing, the Freedom of Information Law generally
applies to entities of State and local government in New York.
Ithaca College is a private institution rather than a governmental
entity. Therefore, in my opinion, it would not be subject to the
Freedom of Information Law.
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Second, although I have not seen its full text, the Buckley
Amendment was recently amended by Congress. The new provisions
state in part that "records maintained by a law enforcement unit of
the educational agency or institution that were created by that law
enforcement unit for the purpose of law enforcement”" are not
considered student records subject to the confidentiality
requirements otherwise imposed by the Buckley Amendment.
Consequently, while I do not believe that the Freedom of
Information Law would apply,: the College would not be prohlblted
from dlsc1051ng such records by the Buckley Amendment.

I hope that I have been of some ass1stance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Pl b

Robert J. Freeman
Executive Director

RJF:pb
cc: Margaret T. Ball, Vice President and College Counsel
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Mr. Daniel Gutman

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Gutman:

I have received your letter of December 28 as well as the
correspondence attached to it.

You wrote that you have attempted without success ta obtain
"worksheets prepared in connection with an Environmental Impact
Statement (EIS) issued by the New York City Department of City
Planning." The worksheets were prepared by a consultant, and the
request was denied because those documents are not in the
possession of the Department. You have sought an advisory opinion
concerning the propriety of the denial.

In this regard, in my opinion, the physical possession by the
Department of the records sought, or the absence thereof, is not
necessarily determinative of rights of access. The Freedom of
Information Law pertains to agency records, and §86(4) of that
statute defines the term "record" expansively to include:

"any information kept, held, filed, produced,
reproduced by, with or for an agency or the
state legislature, in any physical form
whatsoever including, but not 1limited to,
reports, statements, examinations, memoranda,
opinions. folders, files, books, manuals,
pamphlets, forms, papers, designs, drawings,
maps, photos, letters, microfilms, computer
tapes or discs, rules, regulations or codes."

The Court of Appeals has construed the definition as broadly
as its specific language suggests. The first such decision that
dealt squarely with the scope of the term "record" involved
documents pertaining to a lottery sponsored by a fire department.
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Although the agency contended that the documents did not pertain to
the performance of its official duties, i.e., fighting fires, but
rather to a "nongovernmental" activity, the Court rejected the
claim of a "governmental versus nongovernmental dichotomy" [see
Westchester Rockland Newspapers v. Kimball, 50 NY 2d 575, 581
(1980) ] and found that the documents constituted '"records" subject
to rights of access granted by the Law. Moreover, the Court
determined that:

"The statutory definition of ‘record’ makes
nothing turn on the purpose for which it
relates. This conclusion accords with the
spirit as well as the letter of the statute.
For not only are the expanding boundaries of
governmental activity increasingly difficult

to draw, but in perception, if not in
actuality, there is bound to be considerable
crossover between governmental and

nongovernmental activities, especially where
both are carried on by the same person or
persons" (id.).

In a decision involving records prepared by corporate boards
furnished voluntarily to a state agency, the Court of Appeals
reversed a finding that the documents were not "records," thereby
rejecting a claim that the documents "were the private property of
the intervenors, voluntarily put in the respondents’ ‘custody’ for
convenience under a promise of confidentiality" [Washington Post v.
Insurance Department, 61 NY 2d 557, 564 (1984)]. Once again, the
Court relied upon the definition of "record" and reiterated that
the purpose for which a document was prepared or the function to
which it relates are irrelevant. Moreover, the decision indicated
that "When the plain language of the statute is precise and
unambiguous, it is determinative" (id. at 565).

From my perspective, based upon its specific language, the
definition of "record" includes not only documents that are
physically maintained by an agency; it refers to documents are that
are "kept, held, filed, produced or reproduced by, with or for an
agency." While the Department may not have physical possession of
the worksheets, the Department presumably retained and paid the
consultant to develop the EIS and the worksheets used in its
preparation. As such, 1in my view, the worksheets constitute
"records", for they consist of information produced for an agency,
the Department. Consequently, even though they are not physically
maintained by the District, I believe that the worksheets are
Department records subject to rights conferred by the Freedom of
Information Law.

It is noted that there is case law concerning records prepared
by outside consultants retained by agencies. When an agency lacks
the resources, staff or expertise needed to develop opinions or
obtain facts concerning a function to be carried out by government,
it might retain a consultant to provide needed expertise. Even
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though consultants or consulting firms may be private entities
rather than governmental entities, it has been found that the
records prepared by those persons or firms should be treated as if

they were prepared by an agency. As stated by the Court of
Appeals:
"In connection with their deliberative
process, agencies may at times require
opinions and recommendations from outside
consultants. It would make little sense to

protect the deliberative process when such
reports are prepared by agency employees yet
deny this protection when reports are prepared
from the same purpose by outside consultants
retained by agencies. Accordingly, we hold
that records may be considered ‘intra-agency
material" even though prepared by an outside
consultant at the behest of an agency as part
of the agency’s deliberative process (see
Matter of Sea Crest Constr. Corp. v. Stubing,
82 AD 2d 546, 549, supra; Matter of 124 Ferry
St. Realty Corp. v. Hennessy, 82 AD2d 981,
983)" [Xerox Corporation v. Town of Webster,
65 NY 24 131, 132-133 (198%5)].

Based upon the foregoing, a record prepared by a consultant for an
agency may be withheld or must be disclosed in the same manner as
those prepared by the staff of an agency. I would contend that a
consultant’s report and worksheets, information "produced for" an
agency, would fall within the scope of the Freedom of Information
Law even if they are in the physical possession of a consultant
rather than the agency. Any other conclusion would, in my opinion,
serve to negate the effect of the decision rendered by the Court of
Appeals.

Moreover, in a decision cited earlier, the Court of Appeals
discussed the scope and intent of the Freedom of Information Law
and found that:

"Key 1is the Legislature’s own unmistakably
broad declaration that, ’‘[as] state and local
government services increase and public
problems become more sophisticated and complex
and therefore harder to solve, and with the
resultant increase in revenues and
expenditures, it is incumbent upon the state
and its localities to extend  public
accountability wherever and whenever feasible’
(emphasis added; Public Officers Law, section
84) .

"...For the successful implementation of the
policies motivating the enactment of the
Freedom of Information Law centers on goals as
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broad as the achievement of a more informed
electorate and a more responsible and
responsive officialdom. By their very nature
such objectives cannot hope to be attained
unless the measures taken to bring them about
permeate the body politic to a point where
they become the rule rather than the
exception. The phrase ’‘public accountability
wherever and whenever feasible’ therefore
merely punctuates with explicitness what in
any event is implicit" [Westchester-Rockland
Newspapers, supra, at 579].

To be consistent with the intent of the Freedom of Information
Law and its broad interpretation by the state’s highest court, I
believe that the Department must give effect to the Law so as to
"extend public accountability wherever and whenever feasible."

If the consultant maintains records for or on behalf of the
Department, that agency should in my opinion direct the firm to
release records to the extent required by the Freedom of
Information Law, or, alternatively, the agency could obtain the
records sought or copies thereof from the firm for the purpose of
reviewing them and determining the extent to which the Freedom of
Information Law requires disclosure. -

With respect to rights of access, the Freedom of Information
Law is based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law.

Since the Court of Appeals found that records prepared for
agencies by consultants should be treated as if they were prepared
by agency staff, those records could be characterized as "intra-
agency" materials. Although those materials fall within the scope
of one of the grounds for denial, that provision, due to its
structure, often requires disclosure. Specifically, §87(2) (g) of
the Freedom of Information Law enables an agency to withhold"
records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or
data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations;
or
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iv. external audits, including but not
limited to audits performed by the comptroller
and the federal government...

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial could appropriately be asserted. Concurrently,
those portions of inter-agency or intra-agency materials that are
reflective of opinion, advice, recommendation and the like could in
mny view be withheld.

Further, the Court of Appeals has specified that the contents
of intra-agency materials determine the extent to which they may
be available or withheld, for it was held that:

"While the reports in principle may be exempt
from disclosure, on this record - which
contains only the barest description of them -
we cannot determine whether the documents in
fact fall wholly within the scope of FOIL’s
exemption for ‘intra-agency materials,’ as
claimed by respondents. To the extent the
reports contain ‘statistical or factual
tabulations or data’ (Public Officers Law
section 87{2][{g]{i], or other material subject
to production, they should be redacted and
made available to the appellant" [Xerox Corp.,

supra, 133)].

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

M}QXX <. Ucvze\w\

Robert J. Freeman
Executive Director

RJF:jm

cc: Renee A. Fox, Records Access Officer
Rosina K. Abramson, Executive Director
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Mr. Gary C. Decker
78-D-0005 HU-16/20
Box 1245

Beacon, NY 12508

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solelvy upon the facts presented in your correspondence.

Dear Mr. Decker:

I have received your letter of December 23 in which you sought
assistance in relation to a request for records directed to the
senior parole officer at your facility.

Attached to your letter is a copy of the request. You sought
your "entire parole folder", including, '"notes, memorandums,
evaluations, recommendations, 1letters, certificates, orders,
reports, program discharges, parole summary - 1992 Parole Board
(everything)". The request was apparently denied in its entirety,
and you asked "which documents are specifically exempt from [your]
examination, and which, if any, are open to [your] examination..

In this regard, I cannot provide specific guidance, for I am
unfamiliar with the contents of the folder. Nevertheless, I offer
the following comments.

First, as a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law.

Second, of likely relevance is §87(2) (g), which authorizes an
agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or
data;
ii. instructions to staff that affect the

public;
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iii, final agency policy or determinations;
or
iv. external audits, including but not

limited to audits performed by the comptroller
and the federal government..."

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual ‘information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial could appropriately be asserted. Concurrently,
those portions of inter-agency or intra-agency materials that are
reflective of opinion, advice, recommendation and the like could in
my view be withheld.

As evaluation or recommendation by an agency employee could in
my view be withheld. However, an order or a record indicating
discharge from a program would likely constitute a final agency
determination that would be available wunder §87(2)(g)(iii).
Similarly, factual information pertaining to you would likely be
available under §87(2) (g) (1).

In short, since I am unaware of the contents of the records,
unequivocal guidance cannot be offered. However, it appears that
a blanket denial would have been inconsistent with law.

Lastly, following a denial of access to records, you may
appeal the denial in accordance with §89(4) (a) of the Freedom of
Information Law. That provision states in relevant part that:

"any person denied access to a record may
within thirty days appeal in. writing such
denial to the head, chief executive or
governing body of the entity, or the person
thereof designated by such head, chief
executive, or governing body, who shall within
ten business days of the receipt of such
appeal fully explain in writing to the person
requesting the record the reasons for further
denial, or ©provide access to the record
sought."

I believe that the person designated to determine appeals at the
Division of Parole is Counsel to the Division.
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I hope that I have been of some assistance.
Sincerely,

ﬁohﬂcf J//Luah._,_/“'

Robert J. Freeman
Executive Director

RJF:jm
cc: Fred Flood
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Ms. Sue Boice
Title Tree

P.0O. Box 411
Hurley, NY 12443

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence,
unless otherwise indicated.

Dear Ms. Boice:

I have received your letter of December 27 in which you sought
an advisory opinion concerning access to records.

According to your letter, several months ago you requested
town tax rolls from Ulster County that were prepared in the 19th
century. The request was denied "on the grounds the records are
sealed and too fragile for viewing." You were also informed that
the records in question will likely be microfilmed in 1994.

In this regard, I offer the following comments.

First, the Freedom of Information Law is applicable to all

agency records, and §86(4) of that statute defines the term
"record" to mean: '

"any information kept, held, filed, produced,
reproduced by, with or for an agency or the
state legislature, in any physical form
whatsoever including, but not 1limited to,
reports, statements, examinations, memoranda,
opinions, folders, files, books, manuals,
pamphlets, forms, papers, designs, drawings,
maps, photos, letters, microfilms, computer
tapes or discs, rules, regulations or codes."

Based upon the foregoing, tax rolls maintained by an agency would
in my view constitute "records" subject to the Freedom of
Information Law, irrespective of their age.
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Second, as a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law. There
appears to be no question that the records in question fall within
the scope of public rights of access. Further, §87(2) of the Law
states that -accessible records should be made available for
inspection and copying.

Third, there are also provisions of law that deal with the
custody, preservation, retention and disposal of records. For
example, §57.25 of the Arts and Cultural Affairs Law, which is part
of the "Local Government Records Law", states in part that:

"It shall be the responsibility of every local
officer to maintain records to adequately
document the transaction of public business
and the services and programs for which such
officer 1is responsible; to retain and have
custody of such records for so long as the
records are needed for the conduct of the
business of the office; to adequately protect
such records; to cooperate with the 1local
government’s records management officer on
programs for the orderly and efficient
management of records including identification
and management of 1inactive records and
identification and preservation of records of
enduring value; to dispose of records in
accordance with legal requirements; and to
pass on to his successor records needed for
the continuing conduct of business of the
office."

As such, local government officials have a responsibility to
"protect" and ensure the "“preservation of records of enduring
value". Further, having spoken with a County official concerning
your request, I was informed that handling of the records  sought
would cause their disintegration. Consequently, it is possible
that a review of the records would be less than valuable to you,
and that the records would be unusable in the future.

From my perspective, there is a conflict between laws in this
instance. Oon the one hand, I believe that the records are
accessible under the Freedom of Information Law; on the other hand,
the County is obliged to preserve them, and acceding to your
request would apparently be concomitant to their destruction. T
cannot conjecture as to the response that might be rendered by a
court in this unusual circumstance. However, it is possible that
a review of more recent and usable records would suffice for your
purposes. If that is so, it is suggested that you seek to review
other records that may be equally valuable to you.
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I regret that I cannot be of greater assistance. Should
further questions arise, please feel free to contact me.

Sincerely,

. d/; %/\f&w-/"“\

Robert J. Freeman
Executive Director
RJF:jm
cc: Director, Ulster County Real Property Tax Services

any
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Mr. Ralph Pelligrini
General Delivery

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Pelligrini:

I have received your letter of December 23, which reached this
office on January 4.

According to your letter and the materials attached to it,
your pistol permit was recently suspended. Thereafter, you
requested records pertaining to the suspension from Putnam County.
The County Executive denied the request, citing §400.00(5) of the
Penal Law, which states in part that an "application for any
license, if granted, shall be public record." He indicated that a
"court order is needed to open the rest of the file."

You have sought an opinion on the matter. In this regard, I
offer the following comments.

First, while it is clear that an approved application for a
pistol license is a public record, I am unaware of any aspect of
§400.00 of the Penal Law stating that other records relating to the
licensing, suspension or revocation process must be Kkept
confidential or may be obtained only by means of a court order,
with the exception of fingerprint records [see §400.00(4)]. If
that is so, those other records would in my view be subject to the
Freedom of Information Law. That is not to suggest that all such
records must be disclosed, but rather that rights of access would
be governed by that statute.

Second, as a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law. Since
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I am unaware of the contents of the records in which you are
interested or the effects of their disclosure, I cannot offer
specific guidance. However, the following paragraphs will review
the provisions that may be significant in determining rights of
access to the records in question.

Of potential significance is section 87(2) (b) of the Freedom of
Information Law, which permits an agency to withhold records or
portions thereof when disclosure would constitute "an unwarranted
invasion of personal privacy". That provision might be applicable
in a variety of situations, i.e., where a record identifies a
confidential source, a neighbor, an employer, etc.

Also of possible relevance is section 87(2) (e), which permits
an agency to withhold records that:

"are compiled for law enforcement purposes and
which, if disclosed, would:

i. interfere with law enforcement
investigations or judicial proceedings;

ii. deprive a person of a right to a fair
trial or impartial adjudication;

iii. identify a confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigative techniques
or procedures, except routine techniques and
procedures."

In my view, the foregoing indicates that records compiled for law
enforcement purposes can only be withheld to the extent that
disclosure would result in the harmful effects described in sub-
paragraphs (i) through (iv) of section 87 (2) (e).

Another possible ground for denial is section 87(2) (f), which
permits withholding to the extent that disclosure "would endanger
the life or safety of any person". The capacity to withhold on
that basis is dependent upon the facts and circumstances concerning
an event.

The last relevant ground for denial is section 87(2) (g). The
cited provision permits an agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or data;

ii. instructions to staff that affect the
public; .
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iii. final agency policy or determinations; or

iv. external audits, including but not
limited to audits performed by the comptroller
and the federal government... "

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial applies. Concurrently, those portions of inter-agency
or intra-agency materials that are reflective of opinion, advice,
recommendation and the like could in my view be withheld.

Records prepared by employees of an agency and communicated
within that agency or to another agency would in nmy view fall
within the scope of section 87(2) (g). Those records might include
opinions or recommendations, for example, that could be withheld.

I hope that I have been of some assistance.

Sincerely,

bsedt Aol rat

Robert J. Freeman
Executive Director

RIF:jm

cc: Hon. Robert J. Bondi
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Mr. Eugene Forman

91-A-8549 UH-12-18

Clinton Correctional Facility
Box 2001

Dannemora, NY 12929

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solelv upon the facts presented in vour correspondence.

Dear Mr. Forman:

I have received your letter of December 25 in which you sought
guidance concerning the use of the Freedom of Information Law to
obtain records relating to your arrest and conviction.

In this regard, I offer the following comments.

: First, a request should ordinarily be directed to the '"records
access officer" at the agency that maintains the records in which
you are interested, such as a police department or an office of a
district attorney. The records access officer has the duty of
coordinating an agency’s response to requests.

Second, §89(3) of the Freedom of Information Law requires that
an applicant "reasonably describe" the records sought. Therefore,
a request must include sufficient detail to enable agency officials
to locate and identify the records.

Third, as a general matter, the Freedom of Information Law is
based upon a presumption of access. . Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law. Since
I am unaware of the contents of the records in which you are
interested or the effects of their disclosure, I cannot offer
specific guidance. However, the following paragraphs will review
the provisions that may be significant in determining rights of
access to the records in question.
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Of potential significance is section 87(2) (b) of the Freedom of
Information Law, which permits an agency to withhold records or
portions thereof when disclosure would constitute "an unwarranted
invasion of personal privacy". That provision might be applicable
relative to the deletion of identifying details in a variety of
situations, i.e., where a record identifies a confidential source
or a witness, for example.

Perhaps the most relevant provision concerning access to
records maintained by law enforcement agencies is section 87 (2) (e),
which permits an agency to withhold records that:

""are compiled for law enforcement purposes and
which, if disclosed, would:

i. interfere with law enforcement
investigations or judicial proceedings;

ii. deprive a person of a right to a fair
trial or impartial adjudication;

iii"  identify a confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigative techniques
or procedures, except routine techniques and
procedures."

In my view, the foregoing indicates that records compiled for law
enforcement purposes can only be withheld to the extent that
disclosure would result in the harmful effects described in sub-
paragraphs (i) through (iv) of section 87(2) (e).

Another possible ground for denial is section 87(2) (f), which
permits withholding to the extent that disclosure "would endanger
the life or safety of any person". The capacity to withhold on
that basis is dependent upon the facts and circumstances concerning
an event.

The last relevant ground for denial is section 87(2) (g). The
cited provision permits an agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations; or
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iv. external audits, including but not
limited to audits performed by the comptroller
and the federal government... "

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial applies. Concurrently, those portions of inter-agency
or intra-agency materials that are reflective of opinion, advice,
recommendation and the like could in my view be withheld.

Records prepared by employees of a police department or a
district attorney’s office and communicated within those agencies
or to another agency would in my view fall within the scope of
section 87(2) (g). Those records might include opinions or
recommendations, for example, that could be withheld.

I point out that in a decision concerning a request for
records maintained by the office of a district attorney that would
ordinarily be exempted from disclosure under the Freedom of
Information Law, it was held that "once the statements have been
‘used in open court, they have lost their cloak of confidentiality
and are available for inspection by a member o the public" [see
Moore v. Santucci, 151 AD 2d 677, 679 (1989)]. Based upon that
decision, it appears that records introduced into evidence or
disclosed during a public judicial proceeding should be available.

Lastly, although the courts and court records are not subject
to the Freedom of Information Law, other provisions of law often
grant rights of access to court records (see e.g., Judiciary Law,
§255). If you are interested in seeking court records, it is
suggested that you direct a request to the clerk of the appropriate
court containing sufficient detail to permit retrieval of the
records.

I hope that I have been of some assistance.
Sincerely,

NN

Robert J. Freeman
Executive Director

RJIF:jm
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The staff of the Committee on Open Government 1is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Miller:

I have received your letter of December 24 in which you sought
assistance in obtaining trial transcripts and related records.

In this regard, it is noted that the Freedom of Information
Law pertains to agency records and that §86(3) of that statute
defines the term "agency" to include:

"any state or municipal department, board,
bureau, division, commission, committee,
public authority, public corporation, council,
office of other governmental entity performing
a governmental or proprietary function for the
state or any one or more municipalities
thereof, except the judiciary or the state
legislature."

In turn, §86(1) of the Law defines "judiciary" to mean:

"the courts of the state, including any
municipal or district court, whether or not of
record."

Based on the foregoing, although the Freedom of Information Law is
applicable to records maintained by a police department or an

office of a district attorney, it does not apply to the courts or
court records.

Nevertheless, other provisions of law often grant substantial
rights of access to court records (see e.g., Judiciary Law, §255).
It is suggested that you request the records in question from the
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clerk of the court in which the proceeding was conducted, citing an
appropriate provision of law as the basis for your request. It is
also recommended that you confer with your attorney or perhaps a
representative of Prisoners’ Legal Services.

It is possible, too, that some of the records in which you are
interested might be available from a different source, such as the
office of a district attorney. I point out that in a decision
concerning a request for records maintained by the office of a
district attorney that would ordinarily be exempted from disclosure
under the Freedom of Information Law, it was held that "once the
statements have been used in open court, they have lost their cloak
of confidentiality and are available for inspection by a member o
the public" [see Moore v. Santucci, 151 AD 2d 677, 679 (1989)].
Based upon that decision, it appears that records introduced into
evidence or disclosed during a public judicial proceeding should be
available.

I hope that I have been of some assistance.
Sincerely,

Pt T e

Robert J. Freeman
Executive Director

RJF:jm
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The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Frascatore:

. I have recelved your letter of December 30 in which you made
three complaints. :

The first involves a denial of access to records of the
Committee on Professional Standards, which investigated following
a complaint that you made concerning an attorney. The second
pertains to a denial of access by an assistant district attorney to
letters that he wrote to officials of another county. The third.
relates to unanswered requests made under the Freedom of
Information Law to the Fulton County Court and the Fulton County
District Attorney. .

You have sought assistance and asked that this office obtain
the records for you. In this regard, I offer the following
comments.

First, the Committee on Open Government is authorized to
provide advice with respect to the Freedom of Information Law. The
Committee cannot compel an agency to grant or deny access to
records or acquire records on behalf of an applicant.

. Second, the Freedom of Information Law is applicable to agency
records, and §86(3) of that statute defines' the term "agency" to-
include:

"any state or municipal department, board,
bureau, division, commission, committee,
public authority, public corporation, council,
office or other governmental entity performing .
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a governmental or proprietary function for the
state or any one or more municipalities
thereof, except the judiciary or the state
legislature."

In>turn, §86(1) defines "judiciary" to mean:

"the courts of the state, including any
municipal or district court, whether or not of
record."

As such, although an office of a district attorney is an agency
subject to the Freedom of Information Law, that statute excludes
the courts and court records from its coverage. However, other
provisions of law often grant access to court records (see e.qg.,
Judiciary Law, §255), and it is suggested that your requests for
court records be made to the clerks of the appropriate courts,
citing an applicable provision of law.

Third, with respect to the discipline of attorneys, §90(10) of
the Judiciary Law states that:

"Any statute or rule to the contrary
notwithstanding, all ©papers, records and
documents upon the application or examination
of any person for admission as an attorney or
counsellor at law and upon any complaint,
inquiry, investigation or proceeding relating
to the conduct or discipline of an attorney or
attorneys, shall be sealed and be deemed
private and confidential. However, upon good
cause being shown, the Jjustices of the
appellate division having Jjurisdiction are
empowered, in their discretion, by written
order, to permit to be divulged all or any
part of such papers, records and documents.
In the discretion of the presiding or acting
presiding justice of said appellate division,
such order may be made without notice to the
persons or attorneys to be affected thereby
or upon such notice to them as he may direct.
In furtherance of the purpose of this
subdivision, said justices are also empowered,
in their discretion, from time to time to make
such rules as they may deem necessary.
Without regard to the foregoing, in the event
that charges are sustained by the justices of
the appellate division having jurisdiction in
any complaint, investigation or proceeding
relating to the conduct or discipline of any
attorney, the records and documents in
relation thereto shall be deemed public
records."
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Therefore, when records are subject to §90(10) of the
- Judiciary Law, I believe that they may be disclosed only in
conjunction with that statute, and that the Freedom of Information
Law would be inapplicable.

Fourth, insofar as your inquiry pertains to agency records,
such as those maintained by an office of a district attorney, I
point out as a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in §87(2) (a) through (i) of the Law. Since I am
unaware of the contents of the records in which you are interested
or the effects of their disclosure, I cannot offer specific
guidance. However, the following paragraphs will review the
provisions that may be significant in determining rights of access
to the records in question.

Of potential significance is §87(2) (b) of the Freedom of
Information Law, which permits an agency to withhold records or
portions thereof when disclosure would constitute  "an unwarranted
invasion of personal privacy". That provision might be applicable
relative to the deletion of identifying details in a variety of
situations, i.e., where a record identifies a confidential source
or a witness, for example.

Another provision relevant to records maintained by law
enforcement agencies is §87(2)(e), which permits an agency to
withhold records that:

"are compiled for law enforcement purposes and
which, if disclosed, would:

i. interfere with law enforcement
investigations or judicial proceedings;

ii. deprive a person of a right to a fair
trial or impartial adjudication;

iii. identify a confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigative techniques
or procedures, except routine techniques and
procedures."

In my view, the foregoing indicates that records compiled for law
enforcement purposes can only be withheld to the extent that
disclosure would result in the harmful effects described in sub-
paragraphs (i) through (iv) of §87(2) (e).

Another possible ground for denial is §87(2) (f), which permits
withholding to the extent that disclosure "would endanger the life
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or safety of any person". The capacity to withhold on that basis
is dependent upon the facts and circumstances concerning an event.

The last relevant ground for denial is §87(2) (g). The cited
provision permits an agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations; or

iv. external audits, including but not
limited to audits performed by the comptroller
and the federal government... "

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial applies. Concurrently, those portions of inter-agency
or intra-agency materials that are reflective of opinion, advice,
recommendation and the like could in my view be withheld.

Records prepared by employees of a district attorney’s office
and communicated within that agency or to another agency would in
my view fall within the scope of §87(2)(g). Those records might
include opinions or recommendations, for example, that could be
withheld.

Lastly, the Freedom of Information Law provides direction
" concerning the time and manner in which agencies must respond to
requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this
article, within five business days of the
receipt of a written request for a record
- reasonably described, shall make such record
available to the person requesting it, deny
such request in writing or furnish a written
acknowledgement of the receipt of such request
and a statement of the approximate date when
such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the
receipt of a request is given within five business days, or if an
agency delays responding for an unreasonable time after it
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acknowledges that a request has been received, a request may, in my
opinion, be considered to have been constructively denied. In such
a circumstance, I believe that the denial may be appealed in
accordance with §89(4) (a) of the Freedom of Information Law. That
provision states in relevant part that:

"any person denied access to a record may
within thirty days appeal in writing such
denial to the head, chief executive, or
governing body, who shall within ten business
days of the receipt of such appeal fully
explain in writing to the person requesting
the record the reasons for further denial, or
provide access to the record sought."

In addition, it has been held that when an appeal is made but
a determination is not rendered within ten business days of the
receipt of the appeal as required under §89(4) (a) of the Freedom of
Information Law, the appellant has exhausted his or her
administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil
Practice Rules [Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 57
NY 2d 774 (1982)].

I hope that I have been of some assistance.
Sincerely,

JML‘J&%

obert J. Freeman
Executive Director

RIF:jm
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Mr. Ricardo A. Rodrigues

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Rodrigues:

I have received your letter of December 31. You wrote that
you are interested in obtaining a copy of an application submitted
to the State Liquor Authority by a restaurant, as well as a copy of

the license issued to that restaurant. You questioned the
procedure for seeking those records and the fees that may be
involved.

In this regard, I offer the following comments.

First, a request should be made in writing to the "records
access officer" at the agency that maintains the records in which
you are interested. The records access officer has the duty of
coordinating an agency’s response to requests. With respect to the
State Liquor Authority, the Records Access Officer is Richard
Chernela, and the address of that agency is 250 Broadway, New York,
N.Y. 10007. '

Second, §89(3) of the Freedom of Information Law requires that
an applicant "reasonably describe "the records sought. Therefore,
a request should contain sufficient detail to enable agency
officials to locate and identify the records. No particular form
must be used. However, a request should be made in writing, citing
the Freedom of Information Law as the basis for the request.

Lastly, unless a statute other than Freedom of Information Law
authorizes a different fee, an agency may charge up to twenty-five
cents per photocopy for records up to nine by fourteen inches.
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I hope that I have been of some assistance. Should

any
further questions arise, please feel free to contact me.

Sincerely,

i

jgﬁ&*i&ﬂn jtfaqéﬁﬁ\\“*QN
Robert J. Freeman o
Executive Director

RIF:pb
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Mr. Leroy Smithwick
82-A-5557 (C16-38
135 State Street
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The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Smithwick:

I have received your recent 1letter in which you sought
assistance in obtaining the criminal history of a witness who
testified at your trial.

In this regard, the general repository of criminal history
records is the Division of Criminal Justice Services. While the
subject of a criminal history record may obtain such record from
the Division, it has been held that criminal history records
maintained by that agency are exempted from public disclosure
pursuant to §87(2) (a) of the Freedom of Information Law (Capital
Newspapers v. Poklemba, Supreme Court, Albany County, April 6,
1989). Nevertheless, if, for example, criminal conviction records
were used in conjunction with a criminal proceeding by a district
attorney, it has been held that the district attorney must disclose
those records [see Thompson v. Weinstein, 150 AD 24 782 (1989);
also Geames v. Henry, = AD 2d ___, App. Div., Second Dept., NYLJ,
June 7, 1991]. It is also noted that while records relating to
convictions may be available from the courts or other sources, when
charges are dismissed in favor of an accused, records relating to
those events are dgenerally sealed pursuant to §160.50 of the
Criminal Procedure Law.

I regret that I cannot be of greater assistance.

Sincerely,

T »&;411__~_h~m
Robert J. Freeman
Executive Director
RJF:jm
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The staff of the Committee on Open Government is authorized to
issue advisorv opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Cliff:

. I have received your letter of December 27 in which you ralsed
questions concerning the Freedom of Information Law.

You wrote that you directed a request "to the Freedom of
Information officer, of the District Attorney’s office 1in
Westchester County, concerning interviews conducted by police and
the D.A.’s office, with potential witnesses in [your] case." Your
question is whether you "asked the right agency."

In.this regard, a request should be directed to the records
access officer at the agency that maintains the records in which
you are interested. If the Office of the District Attorney
maintains the records in question, I believe that your request was
made to the appropriate agency. If, however, some of the records
are not maintained by that agency, but rather by a police
department, a request should be made to the police department
as well.

Assuming that the request was made to the proper agency, you
asked whether you would "be correct in requesting this information,
or complaining that [your] request has been ignored, to the State
Attorney’s Office in Albany."

First, although the Committee on Open Government is authorized
to provide advice concerning the Freedom of Information Law, there
is no state agency that enforces the Freedom of Information Law.

Second, I point out that the Freedom of Information Law
provides direction concerning the time and manner in which agencies
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must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this
article, within five business days of the
receipt of a written request for a record
reasonably described, shall make such record
available to the person requesting it, deny
such request in writing or furnish a written
acknowledgement of the receipt of such request
and a statement of the approximate date when
such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the
receipt of a request is given within five business days, or if an
agency delays responding for an unreasonable time after it
acknowledges that a request has been received, a request may, in my
opinion, be considered to have been constructively denied. In such
a circumstance, I believe that the denial may be appealed in
accordance with §89(4) (a) of the Freedom of Information Law. That
provision states in relevant part that:

"any person denied access to a record may
within thirty days appeal in writing such
denial to the head, chief executive, or
governing body, who shall within ten business
days of the receipt of such appeal fully
explain in writing to the person requesting
the record the reasons for further denial, or
provide access to the record sought."

In addition, it has been held that when an appeal is made but
a determination is not rendered within ten business days of the
receipt of the appeal as required under §89(4) (a) of the Freedom of
Information Law, the appellant has exhausted his or her
administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil
Practice Rules [Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 57
NY 2d 774 (1982)].

Third, with respect to rights of access, as a general matter,
the Freedom of Information Law 1is based upon a presumption of
access. Stated differently, all records of an agency are
available, except to the extent that records or portions thereof
fall within one or more grounds for denial appearing in section
87(2) (a) through (i) of the Law. Since I am unaware of the
contents of the records in which you are interested or the effects
of their disclosure, I cannot offer specific guidance. However,
the following paragraphs will review the provisions that may be
significant in determining rights of access to the records in
question.

Of potential significance is section 87(2) (b) of the Freedom of
Information Law, which permits an agency to withhold records or



Mr. James E. Cliff
January 11, 1993
Page -3-

portions thereof when disclosure would constitute "an unwarranted
invasion of personal privacy". That provision might be applicable
relative to the deletion of identifying details in a variety of
situations, i.e., where a record identifies a confidential source
or a witness, for example.

Perhaps the most relevant provision concerning access to
records maintained by law enforcement agencies is section 87(2) (e),
which permits an agency to withhold records that:

"are compiled for law enforcement purposes and
which, if disclosed, would:

i. interfere with law enforcement
investigations or judicial proceedings;

ii. deprive a person' of a right to a fair
trial or impartial adjudication;

iii. identify a confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigative techniques
or procedures, except routine techniques and
procedures."

In my view, the foregoing indicates that records compiled for law
enforcement purposes can only be withheld to the extent that
disclosure would result in the harmful effects described in sub-
paragraphs (i) through (iv) of section 87(2) (e).

Another possible ground for denial is section 87(2) (f), which
permits withholding to the extent that disclosure "would endanger
the life or safety of any person". The capacity to withhold on
that basis is dependent upon the facts and circumstances concerning
an event.

The last relevant ground for denial is section 87(2) (g). The
cited provision permits an agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations; or
iv. external audits, including but not

limited to audits performed by the comptroller
and the federal government... "
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It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial applies. Concurrently, those portions of inter-agency
or intra-agency materials that are reflective of opinion, advice,
recommendation and the like could in my view be withheld.

Records prepared by employees of a police department or a
district attorney’s office and communicated within those agencies
or to another agency would in my view fall within the scope of
section 87(2) (g). Those records might include opinions or
recommendations, for example, that could be withheld.

Lastly, in a decision concerning a request for records
maintained by the office of a district attorney that would
ordinarily be exempted from disclosure under the Freedom of
Information Law, it was held that "once the statements have been
used in open court, they have lost their cloak of confidentiality
and are available for inspection by a member o the public" [see
Moore v. Santucci, 151 AD 24 677, 679 (1989)]. Based upon that
decision, it appears that records introduced into evidence or
disclosed during a public judicial proceeding should be available.

I hope that I have been of some assistance.
Sincerely,
fw%QAX ﬁﬂ f;JLoK_MNM“\

Robert J. Freeman
Executive Director

o,
.

RJF:jm

cc: Records Access Officer, Office of the District Attorney
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Mr. Hérvei M. Elentuck

The staff of the Committee on Open Government is authorized to
igssue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in vyour correspondence,
unless otherwise indicated.

Dear Mr. Elentuck:

I have received your letter of January 2 and the
correspondence attached to it. You have sought an advisory opinion
concerning the handling of a request made under the Freedom of
Information Law for records of the New York City Department of
Investigation.

In this regard, in view of the scope and complexity of your
request, as well as Mr. Gold’s response to your appeal, it appears
that the Department engaged in a substantial and good faith effort
to respond.

Moreover, many of the issues raised in your letter are the
same as or similar to those that you have raised in previous
correspondence with this office and which I have attempted to
answer by means of many advisory opinions prepared on your behalf.
Consequently, I will not reiterate comments or advice on issues
that have been communicated to you in the past. I will, however,
comment with respect to issues that you have not previously raised
or which, in my view, merit clarification or amplification.

First, much of your letter involves the standard that an
applicant must "reasonably describe" the records sought in
accordance with §89(3) of the Freedom of Information Law and your
efforts to meet with the records access officer to discuss your
request. As you are aware, the regulations promulgated by the
Committee on Open Government, 21 NYCRR §1401.2(b) (2), require that
an agency’s records access officer assure that agency personnel
"[a)ssist the requester in identifying requested records, if
necessary." Based upon that provision, I believe that the records
access officer or appropriate staff should have conferred with you
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in person, by phone or in writing in an effort to enable you to
identify the records in which you are interested.

As indicated in the opinion of June 27, 1991 addressed to you,
whether a request reasonably describes the records sought may be
dependent upon the nature of an agency’s filing or record-keeping
system. In some instances, even though a request may be specific,
an agency might have no mechanism for locating the records due to
its method of filing or retrieving records. If files include
voluminous records kept chronologically, for example, a request
based upon the name of an individual, without more, might involve
a search of every record contained in the files. Based upon the
holding of the Court of Appeals in Konigsberg v. Coughlin [68 NY 2d
245, 250 (1986)], I do not believe that an agency would be required
to engage in such a search.

Second, part of your inquiry involves access to records
relating to requests made under the Freedom of Information Law. It
has generally been advised that requests for records and agencies’
responses thereto must be disclosed, unless the request contains
personal information which if disclosed would constitute an
unwarranted invasion of personal privacy [see Freedom of
Information Law, §87(2)(b)]. For instance, if a recipient of
public assistance seeks records contained in his case file,
disclosure of the request would indicate that the applicant for
records 1is such a recipient and would, therefore, result in an
unwarranted invasion of personal privacy. Similarly, if a person
is the subject of an unsubstantiated or unresolved complaint, and
that person so indicates in a request made to the Department of
Investigation, disclosure of the request insofar as it identifies
the requester would in my view result in an unwarranted invasion of-
personal privacy.

Third, the names of certain employees of the Department were
redacted from the payroll record required to be maintained by the
Department pursuant to §87(3) (b) of the Freedom of Information Law.
The Department based its response on claims that disclosure would
constitute an unwarranted invasion of personal privacy and might if
disclosed endanger the lives or safety of those employees pursuant

to §87(2) (f). If your contention is accurate, that the information
sought is available from other public sources, I would agree that
the names of those employees should be disclosed. If it is

inaccurate, I believe that names of employees could, under
appropriate circumstances, be withheld under §87(2) (f).

I hope that I have been of some assistance.
Sincerely,

w\s@\ T e

Robert J. Freeman
Executive Director
RJF:jm
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The staff of the Committee on Open Government is authorized to

issue advisory opinions.

The ensuing staff advisory opinion is

based solely upon the facts presented in vour correspondence.

Dear Mr. Sharp:

I have received your letter,
January 5.

which reached this office on
You have asked for assistance

in obtaining the

stenographic minutes and transcripts of criminal proceedings in

which you were involved in 1978.
In this regard,

defines the term "agency" to include:

"any state or municipal department,
commission,

bureau, division,

it is noted that the Freedom of Information
Law pertains to agency records and that §86(3)

of that statute -

board,
comnittee,

public authority, public corporation, council,
office of other governmental entity performing
a governmental or proprietary function for the
state or any one or more nmunicipalities

thereof, except the judiciary or the state
legislature."

In turn, §86(1) of the Law defines "judiciary" to mean:
"the courts of the state, including any
municipal or district court, whether or not of
record."

Based on the foregoing, the Freedom of Information Law does not
apply to the courts or court records.

Nevertheless, other provisions of law often grant substantial
rights of access to court records (see e.g., Judiciary Law, §255).
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It is suggested that you request the records in question from the
clerk of the court in which the proceeding was conducted, citing an
appropriate provision of law as the basis for your request. It is
also recommended that you confer with your attorney or perhaps a
representative of Prisoners’ Legal Services.

I hope that I have been of some assistance.
Sincerely,

Pxﬁvexjt'Cs.ﬁlUW--——*‘-~»mh

Robert J. Freeman
Executive Director

RJF:jm
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The staff of the Committee on Open Government is authorized to
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based solely upon the facts presented in vour correspondence.

Dear Mr. Brockett:

I have received your letter of January 4 in which you seek an
advisory opinion under the Freedom of Information Law.

Your inquiry involves rights of access to the "CNET (Community
Narcotics Enforcement Team) Manual." Your request for the manual
was initially denied and the determination of your appeal affirmed
the denial. In that determination, it was stated that the records
in question "were compiled for law enforcement purposes, which if .
disclosed, would reveal criminal investigative techniques and
procedures", that they "are also intra-agency materials exempt from
disclosure", and that disclosure "could endanger the life or safety
of our members."

In this regard, I offer the following comments.

First, as a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all record
of an agency are available, except to the extent that records or
portions thereof fall within one or more of the grounds for denial
appearing in section 87(2)(a) through (i) of the Law. I am
unfamiliar with the contents of the manual in which you are
interested. While each of the grounds for denial cited by the
Division of State Police may be relevant to your inquiry, I believe
that the specific contents of the manual and the effects of
disclosure would determine the extent to which the manual must be
disclosed or may be withheld.

Specifically, §87(2)(g) states that an agency may withhold
records that:
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"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations; or

iv. external audits, including but not
limited to audits performed by the comptroller
and the federal government..."

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different basis
for denial is applicable. Concurrently, those portions of
inter-agency or intra-agency materials that are reflective of
opinion, advice, recommendation and the like could in my view be
withheld.

While I agree that the manual constitutes intra-agency
material, it would appear that it consists of instructions to staff
that affect the public or an agency’s policy. If that is so, I
believe that it would be available, unless a different basis for
denial could be asserted.

A second provision of potential significance 1is section
87(2) (e) (iv), which permits an agency to withhold records that:

"are compiled for law enforcement purposes and
which, if disclosed, would...reveal criminal
investigative techniques or procedures, except
routine techniques and procedures."

The leading decision concerning that provision 1is Fink v.
Lefkowitz, which involved access to a manual prepared by a special
prosecutor that investigated nursing homes, in which the Court of
Appeals held that:

"The purpose of this exemption is obvious.
Effective law enforcement demands that
violators of the law not be apprised the
nonroutine procedures by which an agency
obtains its information (see Frankel v.
Securities & Exch. Comm., 460 F24 813, 817,
cert den 409 US 889). However beneficial its
thrust, the purpose of the Freedom of
Information Law is not to enable persons to
use agency records to frustrate pending or
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threatened investigations nor to use that
information to construct a defense to impede a
prosecution.

"To be distinguished from agency records
compiled for 1law enforcement purposes which
illustrate investigative techniques, are those
which articulate the agency’s understanding of
the rules and regulations it is empowered to
enforce. Records drafted by the body charged
with enforcement of a statute which merely
clarify procedural or substantive law must be
disclosed. Such information in the hands of
the public does not impede effective law
enforcement. On the contrary, such knowledge
actually encourages voluntary compliance with
the law by detailing the standards with which
a person is expected to comply, thus allowing
him to conform his conduct to those
requirements (see Stokes v. Brennan, 476 F2d
699, 702; Hawkes v. Internal Revenue Serv.,
467 F2d 787, 794-795; Davis, Administrative
Law [1970 Supp]}, section 3A, p 114).

"Indicative, but not necessarily dispositive
of whether investigative techniques are
nonroutine 1is whether disclosure of those
procedures would give rise to a substantial
likelihood that violators could evade
detection by deliberately tailoring their
conduct in anticipation of avenues of inquiry
to be pursued by agency personnel (see Cox V.
United States Dept. of Justice, 576 F2d4d 1302,
1307-1308; City of Concord v. Ambrose, 333 F
Supp 958). It is no secret that numbers on a
balance sheet can be made to do magical things
by scrupulous nursing home operators the path
that an audit is likely to take and alerting
them to items to which investigators are
instructed to pay particular attention, does
not encourage observance of the law. Rather,
release of such information actually
countenances fraud by enabling miscreants to
alter their books and activities to minimize
the possibility or being brought to task for
criminal activities. In such a case, the
procedures contained in an administrative
manual are, in a very real sense, compilations
of investigative techniques exempt from
disclosure. The Freedom of Information Law
was not enacted to furnish the safecracker
with the combination to the safe" (id. at
572-573) .
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In applying those criteria to specific portions of the manual,
which was compiled for law enforcement purposes, the Court found
that:

"Chapter V of the Special Prosecutor’s Manual
provides a graphic illustration of the
confidential techniques used in a successful
nursing home prosecution. None of those
procedures are ‘routine’ in the sense of
fingerprinting or ballistic tests (see Senate
Report No. 93-1200, 93 Cong 2d Sess [1974]).
Rather, they constitute detailed, specialized
methods of conducting an investigation into
the activities of a specialized industry in
which voluntary compliance with the law has
been less then exemplary.

"Disclosure of the techniques enumerated in
those pages would enable an operator to tailor
his activities in such a way as to
significantly diminish the 1likelihood of a
successful prosecution. The information
detailed on pages 481 and 482 of the manual,
on the other hand, is merely a recitation of
the obvious: that auditors should pay
particular attention to requests by nursing

homes for Medicaid reimbursement rate
increases based upon projected increase in
cost. As this is simply a routine technique

that would be used in any audit, there is no
reason why these pages should not Dbe
disclosed" (id. at 573).

While I am unfamiliar with the record in question, it would
appear that those portions which, if disclosed, would enable
potential lawbreakers to evade detection could likely be withheld.
It is noted that in another decision which dealt with a request for
certain regulations of the State Police, the Court of Appeals found
that some aspects of the regulations were non-routine, and that
disclosure could '"allow miscreants to tailor their activities to
evade detection" [De Zimm V. Connelie, 64 NY 2d 860 (1985)].
Nevertheless, other portions of the records might be "routine" and
apparently would not if disclosed preclude police officers from
carrying out their duties effectively.

Lastly, the remaining ground for denial of possible relevance
is section 87(2) (f). That provision permits an agency to withhold
records when disclosure "would endanger the life of safety of any
person." To the extent that disclosure would endanger the 1life of
safety of law enforcement officers or others, it appears that
section 87 (2) (f) would be applicable.
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In sum, while some aspects of the manual might be deniable,
others must in my opinion be disclosed in conjunction with the
preceding commentary.

I hope that I have been of some assistance. Should any further
questions arise, please feel free to contact me.

Sincerely,

‘\ \‘\‘ A /‘
SR Y T

Robert J. Freeman
Executive Director

RJF:jm

cc: Francis A. DeFrancesco, Chief Inspector
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John W. Carlson

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Mr. and Mrs.

Dear Mr. and Mrs. Carlson:

I have received your 1letter of January 1 in which you
requested an advisory opinion concerning the Freedom of Information
Law.

According to your letter, you have attempted for several
months without success to obtain information from Stephen Lungen,
Sullivan County District Attorney. You wrote that:

"The particular information ([you] requested
from Mr. Lungen pertained to a case involving
Commonwealth Enterprises in Monticello. The
case concerned the alleged injuring and
maiming of ducks by Commonwealth Enterprises.
Mr. Lungen chose not to prosecute this company
and threw out the case. [You] would like to
know why Mr. Iungen chose not to prosecute.
(You] feel this evidence is public information
and as such should be disclosed when requested
to do so" (emphasis yours).

In this regard, I offer the following comments.

First, in terms of procedure, pursuant to the regulations
promulgated by the Committee on Open Government (21 NYCRR Part
1401) , each agency must have designated one or more "records access
officers". The records access officer has the duty of coordinating
an agency’s response to requests, and requests should ordinarily be
directed to that person. If you did not do so, however, I believe
that the recipient of your request should have responded or that
the request should have been forwarded to the records access
officer.
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Second, the Freedom of Information Law provides direction
concerning the time and manner in which agencies must respond to
requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this
article, within five business days of the
receipt of a written request for a record
reasonably described, shall make such record
available to the person requesting it, deny
such request in writing or furnish a written
acknowledgement of the receipt of such request
and a statement of the approximate date when
such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the
receipt of a request is given within five business days, or if an
agency delays responding for an unreasonable time after it
acknowledges that a request has been received, a request may, in my
opinion, be considered to have been constructively denied. 1In such
a circumstance, I believe that the denial may be appealed in
accordance with §89(4) (a) of the Freedom of Information Law. That
provision states in relevant part that:

"any person denied access to a record may
within thirty days appeal in writing such
denial to the head, chief executive, or
governing body, who shall within ten business
days of the receipt of such appeal fully
explain in writing to the person requesting
the record the reasons for further denial, or
provide access to the record sought.®

In addition, it has been held that when an appeal is made but
a determination is not rendered within ten business days of the
receipt of the appeal as required under §89(4) (a) of the Freedom of
Information Law, the appellant has exhausted his or her
administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil
Practice Rules [Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 57
NY 2d 774 (1982)].

Third, it is emphasized that the Freedom of Information Law
pertains to existing records. Section 89(3) of the Law states in
part that an agency need not create a record in response to a
request. Therefore, if there is no record indicating why the
District Attorney chose not to prosecute, his office would not be
required to prepare such a record or explain his reasons on your.
behalf.

Finally, insofar as records exist, the Freedom of Information
Law is based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for



Mr. and Mrs. John W. Carlson
January 19, 1993
Page -3~

denial appearing in §87(2) (a) through (i) of the Law. Since I am
unaware of the contents of the records in which you are interested
or the effects of their disclosure, I cannot offer specific
guidance. However, the following paragraphs will review the
provisions that may be significant in determining rights of access
to the records in question. '

The initial ground for denial, §87(2)(a), pertains to records
that "are specifically exempted from disclosure by state or federal
statute. " I do not know whether there were criminal charges
brought in the situation that you described. If there were
criminal charges and those charges were dismissed in favor of the
accused, the records relating to the case would likely be sealed
pursuant to §160.50 of the Criminal Procedure Law. In that
circumstance, records would be confidential.

Of potential significance is §87(2) (b) of the Freedom of
Information Law, which permits an agency to withhold records or
portions thereof when disclosure would constitute "an unwarranted
invasion of personal privacy". That provision might be applicable
relative to the deletion of identifying details in a variety of
situations, i.e., where a record identifies a confidential source
or a witness, for example.

Another provision relevant to records maintained by law
enforcement agencies is §87(2) (e), which permits an agency to
withhold records that:

"are compiled for law enforcement purposes and
which, if disclosed, would:

i. interfere = with law enforcement
investigations or judicial proceedings;

ii. deprive a person of a right to a fair
trial or impartial adjudication;

iii. identify a confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigative techniques
or procedures, except routine technigues and
procedures."

In my view, the foregoing indicates that records compiled for law
enforcement purposes can only be withheld to the extent that
disclosure would result in the harmful effects described in sub-
paragraphs (i) through (iv) of §87(2) (e).

The last relevant ground for denial is §87(2) (g). The cited
provision permits an agency to withhold records that:
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"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations; or

iv. external audits, including but not
limited to audits performed by the comptroller
and the federal government... "

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial applies. Concurrently, those portions of inter-agency
or intra-agency materials that are reflective of opinion, advice,
recommendation and the like could in my view be withheld.

Records prepared by employees of a district attorney’s office
and communicated within that agency or to another agency would in
my view fall within the scope of §87(2)(g). Those records might
include opinions or recommendations, for example, that could be
withheld.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Robert J. Freeman
Executive Director

RJF:jm

cc: Stephen Lungen, District Attorney
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The staff of the Committee on Open Government is authorized tb

issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in vour correspondence.

Dear Mr. Jones:

I have received your letter of January 4 and the materials
attached to it.

You wrote that the Erie County District Attorney has
"continuously” denied requests for records "without proper and/or
reasonable legal ground". Your correspondence focuses on a request
for a statement made by an informant, and you asked that this:
office conduct an investigation and "find and suppress the source
of these capricious and arbitrary acts".

In this regard, I offer the following comments.

First, the Committee on Open Government is authorized to
provide adv1ce with respect to the Freedom of Information Law. The
Committee cannot compel an agency to grant or deny access to
records, and it has neither the resources nor the jurisdiction to
conduct an investigation.

Second, it is emphasized that the Freedom of Information Law
confers rights of access to agency records to the public generally,
and that other provisions of law, such as those pertaining to
criminal discovery, may confer certain rights due to one’s status
as a litigant or defendant. The Freedom of Information Law is a
disclosure vehicle separate and distinct from statutes involving
discovery. As such, one’s rights as a member of the public under
Freedom of Information Law may differ from that persons’s rights as
a defendant under the Criminal Procedure Law.

Third, as a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
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records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law.

With respect to statements of informants, I point out that one
of the grounds for withholding records may be particularly
relevant. Section 87(2) (e) (iii) states that an agency may deny
access to records that "are compelled for law enforcement purposes
and which, if disclosed, would...identify a confidential source or
disclose <confidential information relating to a ' criminal
investigation". It is also noted, however that in a decision
concerning a request for records maintained by the office of a
district attorney that would ordinarily be exempted from disclosure
under the Freedom of Information Law, it was held that "once the
statements have been used in open court, they have lost their cloak
of confidentiality and are available for inspection by a member of
the public" [see Moore v. Santucci, 151 AD 2d 677, 679 (1989)].
Based upon that decision, it appears that records introduced into
evidence or disclosed during a public judicial proceeding should be
available.

I hope that I have been of some assistance.

Sincerely,

A T P

Robert J. Freeman
Executive Director

RJF:pb
cc: Frank J. Clark, III
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Ms. Patricia Palmazzy

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Ms. Palmazzy:

I have received your letter, which reached this office on
January 6.

According to your letter, in 1987, a memorandum was prepared
concerning the possibility that a Cortland County official might
have exhibited "symptoms of drinking an intoxicating substance"
while performing his or her duties. Subsequently, a recommendation
was made to conduct "a professional evaluation" to determine
whether a "dependency problem" existed. The recommendation also
indicated that the County "would support rehabilitation, as well as
confidentiality thereof". Notwithstanding the foregoing, copies of
the records that you described have been distributed to various
county officials. You have asked whether the records in guestion
would be "accessible or deniable" under the Freedom of Information
Law.

In this regard, I offer the following comments.

First, as a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law. In my
view, two of the grounds for denial would likely be relevant.

Section 87(2) (b) permits an agency to withhold records when
disclosure would constitute "an unwarranted invasion of personal
privacy". Further, §89(2)(b) includes a series of examples of
unwarranted invasions of personal privacy, the first two of which
pertain to:
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"ji. disclosure of employment, medical or
credit histories or personal references of
applicants for employment;

ii. disclosure of items involving the medical
or personal records of a client or patient in
a medical facility."

While the records in question may not be medical records, I believe
that they are similar, for they pertain to what might be considered
a medical condition. Further, I believe that the records are
sufficiently personal and intimate that they could be withheld if
requested by the public under the Freedom of Information Law on the
ground that disclosure would constitute an unwarranted invasion of
personal privacy. '

Also relevant is §87(2) (g), which authorizes an agency to
withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or
data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations;
or

iv. external audifs, including but not

limited to audits performed by the comptroller
and the federal government..."

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial could appropriately be asserted. Concurrently,
those portions of inter-agency or intra-agency materials that are
reflective of opinion, advice, recommendation and the like could in
my view be withheld.

In sum, it appears that the records at issue could be withheld
if and when they are requested under the Freedom of Information
Law.

Second, I point out that the language of the Freedom of
Information Law indicates that an agency may withhold records, but
that it is generally not required to do so. Specifically, the
introductory 1language of §87(2) states in relevant part that:
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"Each agency shall...make available for public inspection and
copying all records, except that such agency may deny access to
records or portions thereof" that fall within the grounds for
denial that follow (emphasis added).

Further, the Court of Appeals, the state’s highest court, has
confirmed that the exceptions to rights of access are permissive,
rather than mandatory, stating that:

"while an agency is permitted to restrict
access to those records falling within the
statutory exemptions, the 1language of the
exemption provision contains permissible
rather than mandatory language, and it is
within the agency’s discretion to disclose
such records, with or without identifying
details, if it so chooses" [Capital Newspapers
v. Burns, 67 NY 24 652, 567 (1986)].

Therefore, although an agency may in appropriate circumstances
withhold records, I do not believe that it is obliged to do so.

Lastly, as you requested, enclosed is "You Should Know", which
describes the Personal Privacy Protection Law. That statute would
be inapplicable to the situation that you described, for it
pertains only to state agencies; 1local governments, such as
counties, are not subject to the Personal Privacy Protection Law.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

%Q;iﬁiAXS\1/,£€thML~____,

Robert J. Freeman
Executive Director

RJF:Jjm

cc: Director of Personnel
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The staff of the Committee on Open Government is authorized to

issue advisory opinions.

The ensuing staff advisory opihion is

based solely upon the facts presented in yvour correspondence.

Dear Ms. O’Connor:

I have received your letter of January 7,

correspondence attached to it.

as well as the

You have sought assistance in dealing with numerous requests

made by members of a particular family in the Town of Chili,

for

you wrote that the frequency of the requests has had an adverse

impact on
effectively.

your ability to carry

out your

regular duties

The materials that you forwarded consist of requests by

members of the family in question.

Several of the requests seek

answers to questions; one involves a "list for the past 20 years"

of members of certain committee;
report, showing the 1992
Department’s debits and credits".

In this regard,

another seeks
ending balance

"a single page
of the Recreation

I offer the following comments.

First, the title of the Freedom of Information Law may be

somewhat misleading, for it is not a vehicle that requires agencies
to provide information per se; rather, it requires agencies to
disclose records to the extent provided by law. As such, while an
agency official may choose answer dquestions or to provide
information by responding to questions, those steps would represent
actions beyond the scope of the requirements of the Freedom of
Information Law. The request of December 30, for example, involves
an effort to seek information through responses to questions. 1In
my view, the Freedom of Information Law would not require that you
or other town officials answer those questions. While you may
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choose to do so, I do not believe that you would be obliged to do
so.

Second, and in a related vein, the Freedom of Information
pertains to existing records. Section 89(3) of that statute states
in part that an agency need not create a record in response to a
request. Therefore, if, for example, the Town does not maintain a
list of members of a committee who have served over the course of
the past 20 years, it would not be required to prepare a list on
behalf of an applicant. Similarly, the Town would not be required
to create new records in order to respond to questions.

Third, §89(3) of the Freedom of Information Law also states
that an applicant must "reasonably describe" the records sought.
It has been held that a request reasonably describes the records
when the agency can locate and identify the records based on the
terms of a request, and that to deny a request on the ground that
it fails to reasonably describe the records, an agency must
establish that "the descriptions were insufficient for purposes of
locating and identifying the documents sought" [Konigsberg v.
Ccoughlin, 68 NY 2d 245, 249 (1986)].

Although it was found in the decision cited above that the
agency could not reject the request due to its breadth, it was also
stated that:

“respondents have failed to supply any proof
whatsoever as to the nature -~ or even the
existence - of their indexing system: whether
the Department’s files were indexed 1in a
manner that would enable the identification
and location of documents in their possession
(cf. National Cable Tel. Assn. Vv. Federal
Communications Commn., 479 F2D 183, 192
[Bazelon, J.] [plausible claim of
nonidentifiability under Federal Freedom of
Information Act, 5 USC section 552 (a) (3), may
be presented where agency’s indexing system
was such that ‘the requested documents could
not be identified by retracing a path already
trodden. It would have required a wholly new
enterprise, potentially requiring a search of
every file in the possession of the agency’})"
(id. at 250).

In my view, whether a request reasonably describes the records
sought, as suggested by the Court of Appeals, may be dependent upon
the terms of a request, as well as the nature of an agency’s filing
system. In Konigsberg, it appears that the agency was able to
locate the records on the basis of an ‘inmate’s name and
identification number.

In the context of the requests that you have received, I must
admit to being unfamiliar with your record-keeping systems; whether
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you have the ability to locate and identify records sought in the
manner in which they have been requested is unknown to me.

Lastly, although the Freedom of Information Law provides
direction concerning the time and manner in which an agency nust
respond to requests, it does not include any provision that
specifies a period within which records must be disclosed. Section
89(3) of the Freedom of Information Law states in part that:

"Bach entity subject to the provisions of this
article, within five business days of the
receipt of a written request for a record
reasonably described, shall make such record
available to the person requesting it, deny
such request in writing or furnish a written
acknowledgement of the receipt of such request
and a statement of the approximate date when
such request will be granted or denied..."

While an agency must grant access to records, deny access or
acknowledge the receipt of a request within five business days,
when such acknowledgement is given, there is no precise time period
within which an agency must grant or deny access to records. The
time needed to do so may be dependent upon the volume of a request,
the possibility that other requests have been made, the necessity
to conduct legal research, the search and retrieval techniques used
to locate the records and the like. In short, when an agency
acknowledges the receipt of a request because more than five
business days may be needed to grant or deny a request, so long as
it provides an approximate date indicating when the request will be
granted or denied, and that date is reasonable in view of the
attendant circumstances, I believe that the agency would be acting
in compliance with law.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

/QANN N e

Robert J. Freeman
Executive Director

RJF:pb
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The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in vour correspondence.

Dear Mr. Anderson:

I have received your letter of January 5 in which you sought
assistance concerning your unsuccessful attempts to obtain
"information kept in the business files" of the St. Mary Hospital
in Brooklyn. 'You have questioned whether that 1nst1tut10n is
subject to the Freedom of Information Law.

In this regard, the Freedom of Information Law pertains to
agency records, and §86(3) of that statute defines the term
“"agency" to mean: ‘

"any state or municipal department, board,
bureau, division, commission, committee,
public authority, public corporation, council,
office or other governmental entity performing
a governmental or proprietary function for the
state or any one or more municipalities
thereof, except the Jjudiciary or the state
legislature."

Based upon the foregoing, the Freedom of Information Law generally
applies to entities of state and local government in New York; it
does not apply to private entities, such as the hospital to which
you referred. .

Since the St. Mary Hospital is not subject to the Freedom of
Information Law, I do not believe that it would be required to
disclose the kinds of records in which you are interested, unless
ordered to do so by a court.
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I hope that the foregoing serves to clarify the matter.
Sincerely,

{7 Fo

Robert J. Freeman
Executive Director

RJF:pb



STATE OF NEW YORK
DEPARTMENT OF STATE

COMMITTEE ON OPEN GOVERNMENT ﬁ() s @U - ’753/

UOn]mittee Members . ' 162 Washington Avenue, Altany, New York 12231
(518} 474-2518, 2791

Robert B. Adams

William Bookman, Chairman
Patrick .J. Bulgaro

Walter W. Grunfeld

Stan Lundine

Warren Mitofsky

Wade S. Norwood

David A. Schulz

Goail S. Shaffer

Gilbert P. Smith

Robert Zimmerman January 21 ’ 1993

Exacutive Director

Robent .J. Freeman

Mr. Marvin Saunders

89-T-4142

Sing Sing Correctional Facility
354 Hunter Street

Ossining, NY 10562-5442

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in vour correspondence.

Dear Mr. Saunders:

I have received your letter of December 21, which, for reasons
unknown, did not reach this office until January 11.

The first issue that you raised pertains to "sworn testimony
that /1032 burglary 1in progress’ was put out by the 19th
precinct..." 1In response to a request for a "1032" report, copies.
of a complaint sheet and arrest report were made available. In a
second request, you asked for a copy of the "911 tape or radio run"
relating to the burglary. As of the date of your letter to this
office, you had received no response.

The second issue relates to events that occurred in 1975
involving charges of professional misconduct brought by the
"B.C.I." against several officers who were later disciplined.

In this regard, it 1is noted -that the Committee on Open
Government is authorized to provide advice concerning the Freedom

of Information Law. The Committee does not possess records
generally, and it is not empowered to compel an agency to grant or
deny access to records. Nevertheless, I offer the following
comments.,

First, requests for records should be directed to the "records
access officer" at the agency that maintains the records in which
you are interested. The records access officer has the duty of
coordinating an agency’s response to requests. Further, §89(3) of
the Freedom of Information Law requires that an applicant must
"reasonably describe" the records sought. Therefore, a request
should include sufficient detail to enable agency officials to
locate records.
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Second, the Freedom of Information Law provides direction
concerning the time and manner in which agencies must respond to
requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this
article, within five business days of the
receipt of a written request for a record
reasonably described, shall make such record
available to the person requesting it, deny
such. request in writing or furnish a written
acknowledgement of the receipt of such request
and a statement of the approximate date when
such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the
receipt of a request is given within five business days, or if an
agency delays responding for an unreasonable time after it
acknowledges that a request has been received, a request may, in my
opinion, be considered to have been constructively denied. 1In such
a circumstance, I believe that the denial may be appealed in
accordance with §89(4) (a) of the Freedom of Information Law. That
provision states in relevant part that:

"any person denied access to a record may
within thirty days appeal in writing such
denial to the head, chief executive, or
governing body, who shall within ten business
days of the receipt of such appeal fully
explain in writing to the person requesting
the record the reasons for further denial, or
provide access to the record sought."

In addition, it has been held that when an appeal is made but
a determination is not rendered within ten business days of the
receipt of the appeal as required under §89(4) (a) of the Freedom of
Information Law, the appellant has exhausted his or her
administrative remedies and may initiate a <challenge to a
constructive denial of access under Article 78 of the Civil
Practice Rules [Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 57
NY 2d 774 (1982)]. For your information, the person designated to
determine appeals at the New York City Police Department is Susan
R. Rosenberg, Assistant Commissioner.

Third, with respect to a 911 tape or radio call, it is
possible that such a tape may no longer exist, for it is my
understanding that they are routinely erased after 90 days. If the
tape does not exist, the Freedom of Information Law would not be
applicable. If it does exist, I believe that it would be subject
to rights of access.

As a general matter, the Freedom of Information Law is based
upon a presumption of access. Stated differently, all records of
an agency are available, except to the extent that records or
portions thereof fall within one or more grounds for denial
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appearing in section 87(2) (a) through (i) of the Law. Since I anm
unaware of the contents of the tape recording in which you are
interested or the effects of its disclosure, I cannot offer
specific guidance. However, the following paragraphs will review
the provisions that may be significant in determining rights of
access to the record in question.

Of potential significance is section 87(2) (b) of the Freedom of
Information Law, which permits an agency to withhold records or
portions thereof when disclosure would constitute "an unwarranted
invasion of personal privacy". That provision might be applicable
relative to the deletion of identifying details in a variety of
situations, i.e., where a record identifies a confidential source
or a witness, for example.

Perhaps the most relevant provision concerning access to
records maintained by law enforcement agencies is section 87(2) (e),
which permits an agency to withhold records that:

"are compiled for law enforcement purposes and
which, if disclosed, would:

i. interfere with law enforcement
investigations or judicial proceedings;

ii. deprive a person of a right to a fair
trial or impartial adjudication;

iii. identify a confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigative techniques
or procedures, except routine techniques and
procedures."

In my view, the foregoing indicates that records compiled for law
enforcement purposes can only be withheld to the extent that
disclosure would result in the harmful effects described in sub-
paragraphs (i) through (iv) of section 87(2) (e).

Another possible ground for denial is section 87(2) (f), which
permits withholding to the extent that disclosure '"would endanger
the life or safety of any person". The capacity to withhold on
that basis is dependent upon the facts and circumstances concerning
an event.

I point out that in a decision concerning a request for
records maintained by the office of a district attorney that would
ordinarily be exempted from disclosure under the Freedom of
Information Law, it was held that "once the statements have been
used in open court, they have lost their cloak of confidentiality
and are available for inspection by a member o the public" [see
Moore v. Santuceci, 151 AD 24 677, 679 (1989)]. Based upon that
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decision, it appears that records introduced into evidence or
disclosed during a public judicial proceeding should be available.

With respect to records reflective of disciplinary action
imposed against police or correction officers, the initial ground
for denial is relevant. That provision pertains to records that
"are specifically exempted from disclosure by state or federal
statute." One such statute is §50-a of the Civil Rights Law. In
brief, that statute provides that personnel records of police and
correction officers that are used to evaluate performance toward
continued employment or promotion are confidential. The Court of
Appeals, the state’s highest court, in reviewing the legislative
history leading to its enactment, has held that §50-a is not a
statute that exempts records from disclosure when a request is made
under the Freedom of Information Law in a context unrelated to
litigation. More specifically, in a case brought by a newspaper,
it was found that:

"Given this history, the Appellate Division
correctly determined that the 1legislative
intent wunderlying the enactment of Civil
Rights Law section 50-a was narrowly specific,
"to prevent time-consuming and perhaps
vexatious investigation into irrelevant
collateral matters in the context of a civil
or criminal action’ (Matter of Capital
Newspapers Div. of Hearst Corp. v. Burns, 109
AD 24 92, 96). In view of the FOIL’s
presumption of access, our practice of
construing FOIL exemptions narrowly, and this
legislative history, section 50-a should not
be construed to exempt intervenor’s /Lost Time
Record’ from disclosure by the Police
Department in a non-litigation context under

Public Officers section 87(2)(a)" ([Capital
Newspapers v. Burns, 67 NY 2d 562, 569
(1986)].

It was also found that the exemption from disclosure conferred by
§50-a of the Civil Rights Law "was designed to limit access to said
personnel records by criminal defense counsel, who used the
contents of the records, including unsubstantiated and irrelevant
complaints against officers, to embarrass officers during cross-
examination" (id. at 568).

In another decision, which dealt with unsubstantiated
complaints against correction officers, the Court of Appeals held
that the purpose of §50-a "was to prevent the release of sensitive
personnel records that could be used in litigation for purposes of
harassing or embarrassing correction officers" [Prisoners’ Legal
Services v. NYS Department of Correctional Services, 73 NY 24 26,
538 NYS 2d 190, 191 (1988)].

Assuming that your request has not been made in the context of
current or future litigation, or if the subjects of the records are
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no longer employed as police or correction officers, in my opinion,
§50-a of the Civil Rights Law would not apply. If §50-a is
applicable, it is questionable whether the records indicating
disclosure would be available.

If §50-a is not applicable, relevant is §87(2)(b) of the
Freedom of Information Law which, again, permits an agency to
withhold records to the extent that disclosure would constitute "an
unwarranted invasion of personal privacy." Although the standard
concerning privacy is flexible and may be subject to conflicting
interpretations, the courts have provided substantial direction
regarding the privacy of public employees. First, it is clear that
public employees enjoy a lesser degree of privacy than others, for
it has been found in various contexts that public employees are
required to be more accountable than others. Second, with regard to
records pertaining to public employees, the courts have found that,
as a general rule, records that are relevant to the performance of
a public employee’ s official duties are available, for disclosure
in such instances would result in a permissible rather than an
unwarranted invasion of personal privacy [see e.g., Farrell v.
Village Board of Trustees, 372 NYS 2d 905 (1975); Gannett Co. V.
County of Monroe, 59 AD 2d 309 (1977), aff’d 45 NY 24 954 (1978);
Sinicropi v. County of Nassau, 76 AD 2d 838 (1980); Geneva Printing
Co. and Donald C. Hadley v. Village of Lyons, Sup. Ct., Wayne Cty.,
March 25, 1981; Montes v. State, 406 NYS 24 664 (Court of Claims,
1978); Powhida v. City of Albany, 147 AD 24 236 (1989); Scaccia v.
NYS Division of State Police, 530 NYS 2d 309, 138 AD 2d 50 (1988);
Steinmetz v. Board of Education, East Moriches, Sup. Ct., Suffolk
Cty., NYLJ, Oct. 30, 1980); Capital Newspapers v. Burns, 67 NY 2d
562 (1986)]. Conversely, to the extent that records are irrelevant
to the performance of one’s official duties, it has been found that
disclosure would indeed constitute an unwarranted invasion of
personal privacy [see e.g., Matter of Wool, Sup. Ct., Nassau Cty.,
NYLJ, Nov. 22, 1977].

Another ground for denial of significance, §87(2) (g) states
that an agency may withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or
data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations; -
or

iv. external audits, including but not

limited to audits performed by the comptroller
and the federal government..."
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It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial could appropriately be asserted. Concurrently,
those portions of inter-agency or intra-agency materials that are
reflective of opinion, advice, recommendation and the like could in
my view be withheld. The records of disciplinary action in my
opinion consist of intra-agency materials. However, insofar as
your request involves final agency determinations, I believe that
those determinations must be disclosed, again, unless a different
ground for denial could be asserted.

In terms of the judicial interpretation of the Freedom of
Information Law, I point out that in situations in which
allegations or charges have resulted in the issuance of a written
reprimand, disciplinary action, or findings that public employees
have engaged in misconduct, records reflective of those kinds of
determinations have been found to be available, including the names
of those who are the subjects of disciplinary action [see Powhida
V. City of Albany, 147 AD 2d 236 (1989); also Farrell, Geneva
Printing, Scaccia and Sinicropi, supral]. Three of those decisions,
Powhida, Scaccia and Farrell, involved findings of misconduct

concerning police officers. Further, Scaccia dealt specifically
with a determination by the Division of State Police to discipline
a state police investigator. In that case, the Court rejected

contentions that the record could be withheld as an unwarranted
invasion of personal privacy or on the basis of §50-a of the Civil
Rights Law.

It is also noted, however, that in Scaccia, it was found that
although a final determination reflective of a finding of
misconduct is public, the records leading to the determination
could be withheld. Further, when allegations or charges of
misconduct have not yet been determined or did not result in
disciplinary action, the records relating to such allegations may,
in my view, be withheld, for disclosure would result in an
unwarranted invasion of personal privacy [see e.g., Herald Company
V. School District of City of Syracuse, 430 NYS 2d 460 (1980)].
Therefore, to the extent that charges are dismissed or allegations
are found to be without merit, I believe that the records related
to and including such charges or allegations may be withheld.

I hope that I have been of some assistance.
Sincefely,

Pt S Pt

Robert J. Freeman
Executive Director

RJF:jm
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The staff of the Committee on Open Government is authorized to
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Dear Mr. Sheehan:

I have received your letter of January 8 in which you sought
an opinion concerning access to reports prepared by fire
departments and emergency sqguads. The correspondence attached to
your letter indicates that you are not interested in obtaining
medical information but rather the "names of those on the scene'".

In this regard, I offer the following comments.

First, as a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2)(a) through (i) of the Law.
Further, the introductory 1language of §87(2) refers to the
authority to withhold "records or portions thereof'" that fall
within the scope of the grounds for denial that follow. The phrase
quoted in the preceding sentence indicates that a single record or
report may contain both accessible and deniable information.
Moreover, that phrase in my opinion imposes an obligation upon
agencies to review requested records in their entirety to determine
which portions, if any, may justifiably be withheld.

Second, of relevance 1is §87(2)(b) of the Freedom of
Information Law, which states that an agency may withhold records
or portions thereof that:

"if disclosed would constitute an unwarranted
invasion of personal privacy under the
provisions of subdivision two of section
eighty-nine of this article...."
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In addition, §89(2)(b) lists a series of examples of unwarranted
invasions of personal privacy, the first two of which pertain to:

"i, disclosure of employment, medical or
credit histories or personal references or
applicants for employment;

ii. disclosure of items involving the medical
or personal records of a client or patient in
a medical facility..."

From my perspective, a record of a medical emergency call consists
in great measure of what might be characterized as a medical record
or history relating to the person needing care or service (see
Hanig v. NYS Department of Motor Vehicles, 79 NY 2d 106 (1992)].

In my opinion, portions of records identifying those to whom
medical services were rendered, their ages, and descriptions of
their medical problems or conditions could be withheld on the
ground that disclosure would constitute an unwarranted invasion of
personal privacy, for disclosure of a name coupled with those
details in my view represents a personal and somewhat intimate
event in the individual’s life. However, I believe that other
aspects of the records, such as the names of volunteer firemen
present at the scene, the locations of calls or addresses, should
be disclosed. In my view, an emergency call, particularly when
sirens or flashing lights are used, is an event of a public nature.
When a fire truck or ambulance travels to its destination, that
destination is or can be known to those in the vicinity of the
event. In essence, I believe that event is of a public nature and
that disclosure of an address or a brief description of an event
would not likely constitute an unwarranted invasion of personal
privacy. Nevertheless, the personally identifiable details
described earlier could in my view be withheld.

Lastly, it is noted that the Freedom of Information Law is
permissive; although an agency may withhold records falling within
the exceptions to rights of access, there is no requirement that
records must be withheld. As indicated by the Court of Appeals:

"while an agency is permitted to restrict
access to those records falling within the
statutory exemptions, the 1language of the
exemption provision contains permissive rather

than mandatory language, and it is within the
agency’s discretion to disclose such records,

with or without identifying details, if it so
chooses" [Capital Newspapers v. Burns, 67 NY -
2d 562, 567 (1986)].
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I  hope that I have been of some assistance. Should
further questions arise, please feel free to contact me.

Sincerely,

Al 7 fo

Robert J. Freeman
Executive Director

RJF:pb

cc: Richard W. Trebilcock

any
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Dear Mr. Schrader:

Thank you for forwarding a copy of your determination of an
appeal rendered under the Freedom of Information Law concerning a
request by Mr. N. Richie Siegal.

As I understand your response to the appeal, you upheld a
denial of access to a record indicating the "schedules of fines"
assessed by your Adjudication division on the ground that
disclosure would "interfere with both law enforcement and judicial
proceedings." If I have correctly interpreted your determination, :
I respectfully disagree.

In this regard, I offer the following comments.

First, the language appearing in your response quoted above
paraphrases a portion of §87(2)(e) of the Freedom of Information
Law. That provision states that an agency may withhold records
that:

"are compiled for law enforcement purposes and
which, if disclosed, would: '

(1) interfere with law enforcement
investigations or judicial proceedings..."

It is questionable in my view whether a schedule of fines could be
characterized as a record "compiled for law enforcement purposes".
From my perspective, since such a schedule would not have been
prepared with respect . to any specific or individual case, but
rather to cases generally that come before the Adjudication
division, it likely constitutes a record prepared in the ordinary
course of business rather than for a law enforcement purpose.
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Second, even if the schedule could be characterized as having
been compiled for law enforcement purposes, it is difficult to
envision how disclosure would interfere with a law enforcement
investigation. Any such investigation would have ended when a
matter reaches the Adjudication division. Further, it is my
understanding that the division conducts quasi-judicial
proceedings, i.e., proceedings conducted by hearing officers,
rather than judicial proceedings, i.e., those conducted by judges
in courts.

More importantly, if your reasoning were to be extended by
means of analogy to judicial proceedings, public court records
reflective of penalties, fines or sentences imposed upon
lawbreakers would be confidential. Similarly, sentencing
guidelines would be beyond the scope of public access.
Fortunately, in my view, those kinds of records must ordinarily be
disclosed to the public. The only exceptions of which I am aware
that might preclude public disclosure would involve records or
proceedings pertaining to. juveniles or persons adjudicated as
youthful offenders.

In short, in my opinion, there would be no basis in the
Freedom of Information Law for withholding a schedule of fines.

I hope that I have been of assistance. If you would like to
discuss the matter, please feel free to contact me.

Sincerely,

Robert J. Freeman
Executive Director

RJIF:jm

cc: N. Richie Siegal
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Dear Ms. Maxam:

I have received your letter of January 11 in which you
complained that the Warren County Treasurer has unnecessarily
delayed responding to your requests for records.

In this regard, the Freedom of Information Law provides
direction concerning the time and manner in which agencies must
respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that: : :

"Each entity subject to the provisions of this
article, within five business days of the
receipt of a written request for a record
reasonably described, shall make such record
available to the person requesting it, deny
such request in writing or furnish a written
acknowledgement of the receipt of such request
and a statement of the approximate date when
such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the
receipt of a request is given within five business days, or if an
agency delays responding for an unreasonable time after it
acknowledges that a request has been received, a request may, in my
opinion, be considered to have been constructively denied. 1In such
a circumstance, I believe that the denial may be appealed in
accordance with §89(4) (a) of the Freedom of Information Law. That
provision states in relevant part that:

"any person denied access to a record may
within thirty days appeal in writing such
denial to the head, chief executive, or
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governing body, who shall within ten business
days of the receipt of such appeal fully
explain in writing to the person requesting
the record the reasons for further denial, or
provide access to the record sought."

In addition, it has been held that when an appeal is made but
a determination is not rendered within ten business days of the
receipt of the appeal as required under §89(4) (a) of the Freedom of
Information Law, the appellant has exhausted his or her
administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil
Practice Rules (Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 57
NY 2d 774 (1982)].

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

A
%
H

<.

X5/

oyt v ‘ /\i&_____\
obert J. Freeman
Executive Director

RJF:jm

cc: John E. Wertime, County Treasurer
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Mr. Jerry Connor

91-A-3235

Attica Correctional Facility
Attica, NY 14011-0149

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in vour correspondence.

Dear Mr. Connor:

I have received your letter of December 30, which reached this
office on January 12.

You have sought assistance in obtaining records concerning an
incident that occurred in a New York City correctional facility in
October of last year. ‘Although requests were directed to the
wardens of the facilities where you have been incarcerated, you
wrote that you have received no responses to those requests.
Copies of your requests attached to your letter indicate that they
were made under the "Freedom of Information Act, Title 5 U.S.C.A.
552, and Public Officers Law Section 84-90, N.Y." In those
requests, you asked that any fees be waived.

In this regard, I offer the following comments.

First, since the records in question are maintained by an
agency of the New York City government, the New York Freedom of
Information Law would serve as the basis for a request. The other
statute that you cited is the federal Freedom of Information Act,
which applies only to federal agencies and would be inapplicable in
the case of your reguest. Further, although the federal Act
includes provisions relating to the waiver of fees, the New York
Freedom of Information Law contains no similar provisions. I point
out that it has been held that an agency is not required to waive
fees, even if the applicant is an indigent inmate [Whitehead V.
Morgenthau, 552 NYS 24 518 (1990)].

Second, a reguest made under the Freedom of Information Law
should generally be made to an agency’s “records access officer".
The records access officer has the duty of coordinating an agency’s
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response to requests. While I believe that the recipients of your
requests should have responded or forwarded the requests to the
records access officer, it is suggested that you resubmit your
request to the records access officer. I believe that such a
request may be made to Ruby Ryles, Records Access Officer, New York
City Department of Correction, 60 Hudson Street, 6th Floor, New
York, NY 10013.

With respect to rights of access, the Freedom of Information
Law is based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law. Since
I am unaware of the contents of the records in which you are
interested or the effects of their disclosure, I cannot offer
specific guidance. However, the following paragraphs will review
the provisions that may be significant in determining rights of
access to the records in question.

Of potential significance is section 87(2) (b) of the Freedom of
Information Law, which permits an agency to withhold records or
portions thereof when disclosure would constitute "an unwarranted
invasion of personal privacy". That provision might be applicable
relative to the deletion of identifying details in a variety of
situations, i.e., where a record identifies a confidential source
or a witness, for example.

Perhaps the most relevant provision concerning access to
records maintained by law enforcement agencies is section 87(2) (e),
which permits an agency to withhold records that:

"are compiled for law enforcement purposes and
which, if disclosed, would:

i. interfere with law enforcement
investigations or judicial proceedings;

ii. deprive a person of a right to a fair
trial or impartial adjudication;

iii" identify a confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigative techniques
or procedures, except routine techniques and
procedures."

In my view, the foregoing indicates that records compiled for law
enforcement purposes can only be withheld to the extent that
disclosure would result in the harmful effects described in sub-
paragraphs (i) through (iv) of section 87(2) (e).
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Another possible ground for denial is section 87(2) (f), which
permits withholding to the extent that disclosure "would endanger
the life or safety of any person". The capacity to withhold on
that basis is dependent upon the facts and circumstances concerning
an event,

The last relevant ground for denial is section 87(2) (g). The
cited provision permits an agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations; or

iv. external audits, including but not
limited to audits performed by the comptroller
and the federal government... "

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial applies. Concurrently, those portions of inter-agency
or intra-agency materials that are reflective of opinion, advice,
recommendation and the like could in my view be withheld.

Records ©prepared by employees of the Department and
communicated within the Department or another agency would in my
view fall within the scope of section 87(2) (g). Those records
might include opinions or recommendations, for example, that could
be withheld.

I hope that I have been of some assistance.

Sincerely,

Robert J. Freeman T
Executive Director

RJIF:jm
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Mr. John W. Kane

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is

based solely upon the facts presented in_ your correspondence,
unless otherwise indicated.

Dear Mr. Kane:

I have received your letter of January 6. You asked for an
advisory opinion concerning a situation in which Johnstown City
officials have refused to accept your requests made under the
Freedom of Information Law.

In this regard, as a general matter, I believe that agencies
must accept requests and respond by granting access to records,
denying access in writing, acknowledging the receipt of a request
and estimating the date when the records sought will be granted or
denied, or by indicating that they do not maintain the records

sought. The only instances in which it has been advised that
agencies need not respond have involved situations in which an
individual has made repeated requests for the same records. 1In

those cases, it has been suggested that an agency state .in writing
that it will not respond to such requests, unless circumstances
have changed requiring a different response, or a request involves
material not previously sought.

I believe that I discussed the subject matter of the request
at issue with you and officials of the City of Johnstown in
relation to an earlier request for the same records. At that time,
you and I were informed that the records sought did not exist. I
would conjecture that the refusal to respond to your recent request
was based upon a similar finding. Nevertheless, if that is so, in
my view, City officials should have indicated that the records
sought do not exist.
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I hope that I have been of some assistance.

Sincerely,
Lo £ -
Robert J. F%eema;UUN_ﬁh"“*~~
Executive Director

RJF:jm

cc: Ms. Entelisano, Health Department
Mayor, City of Johnstown



STATE OF NEW YORK
DEPARTMENT OF STATE

COMMITTEE ON OPEN GOVERNMENT Forl-Ao - 7§37

vommittee Members . : 162 Wachington Avenue, Albany, New York 12231
' (518} 474-2518. 2791
Robert B. Adams
William Bookman, Chairman
Patrick .). Bulgaro
Waiter W. Grunfold
Stan Lundine
Warren Mitofsky
Wade S. Norwood
David A. Schulz
Gait S. Shaffer
Gilbert P. Smith

Rabert Zimmerman : January 22, 1993

Exncutive Director

Robe:t .J. Freeman

Mr. Daniel Miller

91-B-2153

Ogdensburg Correctional Facility
One Correction Way

Ogdensburg, NY 13669-2288

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Miller:

I have received your letter of January 8. You have asked
whether an agency may require that payment for copies of records be
made before copies are made available.

In this regard, it has been held judicially that an agency may
require payment in advance of the preparation of copies of records
(see Sambucci v. McGuire, Supreme Court, New York County, November
4, 1982), and this office has so advised on many occasions.

I hope that I have been of some assistance.
Sincerely,

T

Robert J. Freeman
Executive Director

RJF:jnm
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Ms. Cindi Ann Mullen

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Ms. Mullen:

I have received your letter of January 6 in which you sought
assistance in obtaining records.

Your inquiry involves your right to review the "trial
testimony" of a co-defendant of your husband "either with his
police statement upon arrest or any testimony given on events for
the night the incident occurred." The incident was a murder for
which your husband was later convicted. Two co-defendants were
convicted of lesser crimes.

In this regard, I offer the following comments.

First, the Freedom of Information Law is applicable to agency
records, and §86(3) of that statute defines the term "agency" to
include:

"any state or municipal department, board,
bureau, division, commission, committee,
public authority, public corporation, council,
office or other governmental entity performing
a governmental or proprietary function for the
state or any one or more municipalities
thereof, except the judiciary or the state
legislature."

In turn, §86()1) of the Law defines "judiciary" to mean:
"the courts of the state, including any
municipal or district court, whether or not of

record."

Based on the foregoing, police departments or offices of district
attorneys, for example, would constitute agencies required to
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comply with the Freedom of Information Law. The courts and court
records, however, would be outside the coverage of the Freedom of
Information Law. '

That is not to suggest that court records are not available to
the public, for there are other provisions of law that may require
the disclosure of court records. For instance, §255 of the
Judiciary Law states generally that a clerk of a court must search
for and make available records in his custody. Insofar as your
inquiry involves court records, i.e., testimony given during a
public judicial proceeding, it is suggested that you seek such
records from the clerk of the appropriate court. A request should
include sufficient detail to enable court personnel to locate the
records in which you are interested.

With respect to agency records, such as records maintained by
a police department or office of a district attorney, I point out
that the Freedom of Information Law is based upon a presumption of
access. Stated differently, all records of an agency are
available, except to the extent that records or portions thereof
fall within one or more grounds for denial appearing in section
87(2) (a) through (i) of the Law.

It would appear that the primary basis for withholding
statements of co-defendants would be §87(2) (e) of the Freedom of
Information Law. That provision permits an agency to withhold
records that:

"are compiled for law enforcement purposes and
which, if disclosed, would:

i. interfere with law enforcement
investigations or judicial proceedings;

ii. deprive a person of a right to a fair
trial or impartial adjudication;

iii. identify a confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigative techniques
or procedures, except routine technigues and
procedures."

As such,the capacity to deny access is 1limited to the
circumstances involving harmful effects of disclosure described in
subparagraphs (i) through (iv). At this Jjuncture, it does not
appear that disclosure could interfere with an investigation or
judicial proceeding or deprive a person of a right to a fair trial;
further, the records sought would not appear to reveal any unusual
or non-routine criminal investigative technique or procedure. If
that is so, subparagraphs (i), (ii) and (iv) would be inapplicable.
It is possible, however, that disclosure of portions of the records
sought might "identify a confidential source or disclose
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confidential information relating to a criminal investigation" in
conjunction with subparagraph (iii) of §87(2)(e). To that extent,
records or portions of records might justifiably be withheld.

I point out that when a denial is challenged in court, the
agency denying access has the burden of proving that the records
withheld in fact fall within one or more of the grounds for denial
[see Freedom of Information Law, §89(4)(b)], and the Court of
Appeals, the State’s highest court, has held that "Only where the
material requested falls squarely within the ambit of one of [the]
statutory exemptions may disclosure be withheld" (Fink v.
Lefkowitz, 47 NY 2d 567, 571 (1979)]. In one decision, it was held
that since a police department did not show '"that anyone was
promised anonymity in exchange for his cooperation in the
investigation so as to qualify as a ‘confidential source’",
§87(2) (e) (iii) .could not properly be asserted as a basis for a
denial of access ([Cornell University v. City of New York Police
Department, 153 AD 24 515, 517 (1989)].

It is also noted that in a decision concerning a request for
records maintained by the office of a district attorney that would
ordinarily be exempted from disclosure under the Freedom of
Information Law, it was held that "once the statements have been
used in open court, they have lost their cloak of confidentiality
and are available for inspection by a member of the public" [see
Moore v. Santucci, 151 AD 2d 677, 679 (1989)]. Based upon that
decision, it appears that records introduced into evidence or
disclosed during a public judicial proceeding should be available.

Lastly, in terms of procedure, each agency subject to the
Freedom of Information Law is required to designate a "records
access officer". The records access officer has the duty of
coordinating an agency’s response to requests, and a request should
be directed to the records access officer at the agency that

maintains the records sought. Further, §89(3) of the Freedom of
Information Law requires that an applicant for records must
"reasonably describe'" the records sought. Therefore, a request

should contain sufficient detail to enable agency officials to
locate and identify the records.

Enclosed for your review are copies of the Freedom of
Information Law and "Your Right to Know”, which describes that
statute and includes a sample letter of request.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

QV\M S g

Robert J. Freeman
Executive Director
RJIF:jm
Enc.
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Assistant Commissioner
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Dear Ms. Rosenberg:

I appreciate the routine receipt of determinations that you
render following appeals made pursuant to the Freedom of
Information Law.

In the case of a recent appeal made by Mr. Cornelius Mahoney,
you upheld a denial of access to "complaint follow-up reports
(DD5’s) and enclosed a copy of the decision rendered in Scott v.
Slade [577 NYS 2d 861, Ad 2d___ (1992)], which affirmed a decision
upholding a denial of a request for a DD-5. While the decision
might have been correct in that instance, another decision rendered
by same court reached a different conclu51on following an in camera
inspection. In Mitchell v. Slade, it was found that:

"[tlhe Motion Court, after reviewing the
documents in camera, declined to dismiss the
petition and held that respondent had failed
to meet its burden of proving exemption for
the redacted DD-5 follow up report. The
Motion Court held that +the exceptions
contained ‘in Public Officers Law §87(2) did
not apply in this factual context, citing
Cornell Univ. v. City of N.Y. Police Dept.
(153 Ad 2d 515), and ordered production of the
DD-5 with appropriate redaction. On this
record, after a careful review of the
documents produced to the Motion Court, we are
satisfied that the materials are not exempt
under the law enforcement exemption (Public
Officers Law §87[2][e] or the intra-agency
(Public Officers Law §87[2][g])"™ [173 Ad 24
226, 227 (1991)].

From my perspective, based upon Mitchell, it would be inappropriate
to engage in blanket denials of access to DD-5’s in every instance
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in which they are requested. Rather, as suggested in that
decision, the "factual context", the specific contents of the

records, and the effects of their disclosure are the factors that
must be considered in determining the extent to which those records
may be withheld or, conversely, must be disclosed.

As you are aware, §87(2) (e) enables an agency to withhold
records that:

"are compiled for law enforcement purposes and
which, if disclosed, would:

i. interfere with law enforcement
investigations or judicial proceedings;

ii. deprive a person of a right to a fair
trial or impartial adjudication;

iii. identify a confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigative techniques
or procedures, except routine techniques and
procedures."

In my view, the foregoing indicates that records compiled for law
enforcement purposes can only be withheld to the extent that
disclosure would result in the harmful effects described in sub-
paragraphs (i) through (iv) of §87(2) (e).

The other basis for denial cited earlier, §87(2) (g), permits
an agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations; or

iv. external audits, including but not
limited to audits performed by the comptroller
and the federal government... "

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
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for denial applies. Concurrently, those portions of inter-agency
or intra-agency materials that are reflective of opinion, advice,
recommendation and the like could in my view be withheld.

Again, I believe that the contents of the records and the
effects of disclosure determine rights of access, and that blanket
denials of requests of DD-5’s would be inappropriate.

I hope that I have been of some assistance. If you would like
to discuss the matter, please feel free to contact ne.

Sincerely,

Robert J. Freeman
Executive Director

RJF:pb
cc: Cornelius A. Mahoney
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The staff of the Committee on Open Government is authorized to

issue advisory opinions.

The ensuing staff advisory opinion is

based solely upon the facts presented in yvour correspondence.

Dear Mr. Hili:

I have received your letter of January 8 in which you raised
an issue involving rights of access to a record.

In brief, in response to a request for a copy of a letter sent
by a district attorney to the Parole Board concerning your release,

you were informed that the letter
information".

the Freedom of Information Law.

In this regard,

consists of
You questioned your right to obtain the letter under

"privileged

I offer the following comments.

First, as a general matter, the Freedom of Information Law is

based upon a presumption of access.
records of an agency are available,

Stated differently,
except to the extent that

all

records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law.

Second,

relevant in my view is §87(2)(g).
permits an agency to withhold records that:

That provision

"are inter-agency or intra-agency materials

which are not:

i. statistical or factual tabulations or
data;
ii. instructions to staff that affect the

public;



Charles Hili
January 27, 1993 -
Page -2-

iii. final agency policy or determinations;
or
iv. external audits, 1including but not

limited to audits performed by the comptroller
and the federal government..."

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial could appropriately be asserted. Concurrently,

those portions of inter-agency or intra-agency materials that are
reflective of opinion, advice, recommendation and the like could in
my view be withheld, unless a different ground for denial applies.

A letter sent to the Parole Board by a district attorney would
constitute inter-agency material. Further, assuming that such
letter <consists of the district attorney’s opinion or
recommendation concerning your release, I believe that it could be
withheld under §87(2)(g).

Lastly, when a request is denied, the denial may be appealed
pursuant to §89(4) (a) of the Freedom of Information Law, which
state in relevant part that:

"any person denied access to a record may
within thirty days appeal in writing such
denial to the head, chief executive or
governing body of the entity, or the person
therefor designated by such head, chief
executive, or governing body, who shall within
ten business days of the receipt of such
appeal fully explain in writing to the person
requesting the record the reasons for further
denial, or provide access to the record
sought."”

I believe that the person designated to determine appeals at the
Division of Parole is Counsel to the Division.

I hope that I have been of some assistance.
Sincerely,
o [
M@UY M 2 TN

Robert J. Freeman
Executive Director

RJF:pb
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Robert J. Freoman

Mr. Peter J. Zwerlein

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Zwerlein:

I have received ydur letter of January 12. You have asked
whether volunteer fire companies, which are generally organized as
not-for-profit corporations, are required to comply with the
Freedom of Information Law, and if so, what their obligations are
under that statute.

In this regard, I offer the following comments.

It is noted initially that the status of volunteer fire
companies had long been unclear. Those companies are generally
not-for-profit corporations that perform their duties by means of
contractual relationships with municipalities. As not-for-profit
corporations, it was difficult to determine whether or not they
conducted public business and performed a governmental function.
Nevertheless, in a case brought under the Freedom of Information
Law dealing with the coverage of that statute with respect to
volunteer fire companies, the Court of Appeals found that a
volunteer fire company is an "agency" that falls within the
provisions of the Freedom of Information Law [see Westchester
Rockland Newspapers v. Kimball, 50 NY 24 575 (1980)]. In its
decision, the Court clearly indicated that a volunteer fire company
performs a governmental function and that its records are subject
to rights of access granted by the Freedom of Information Law.

More recently, another decision confirmed in an expansive
manner that volunteer fire companies are subject to the Freedom of
Information Law. That decision, S.W. Pitts Hose Company et al. v.
Capital Newspapers (Supreme Court, Albany County, January 25,
1988), dealt with the issue in terms of government control over
volunteer fire companies. In its analysis, the court stated that:
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"Section 1402 of the Not-for-Profit
Corporation Law is directly applicable to the
plaintiffs and pertains to how volunteer fire

companies are organized. Section 1402 (e)
provides:
’...a fire corporation, hereafter

incorporated under this section
shall be under the control of the
city, village, fire district or town
authorities having, by law, control
over the prevention of
extinguishment of fires therein.
Such authorities may adopt rules and
requlations for the government and
control of such corporations.’

"These fire companies are formed by consent of
the Colonie Town Board. The Town has control
over the membership of the companies, as well
as many other aspects of their structure,
organization and operation (section 1402).
The plaintiff’s contention that their
relationship - with the Town of Colonie is
solely contractual is a mischaracterization.
The municipality clearly has, by law, control
over these volunteer organizations which
reprovide a public function.

"It should be ' further noted that the
Legislature, in enacting FOIL, intended that
it apply in the broadest possible terms.
/,..[I]t is incumbent upon the state and its
localities to extend public accountability
wherever and whenever feasible’ (Public
Officers Law, section 84).

"This Court recognizes the long, distinguished
history of volunteer fire companies in New
York State, and the vital services they
provide to many municipalities. But not to be
ignored is that their existence is
inextricably 1linked to, dependent on, and
under the control of the municipalities for
which they provide an essential public
service."

Second, as a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law.
Further, when records are accessible under the Law, it has been
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held that they must be made equally available to any person,
without regard to one’s status or interest [see Farbman v. New York
City, 62 NY 2d 75 (1984); Burke v. Yudelson, b1 AD 2d 673 (1976)].

Third, pursuant to regulations promulgated by the Committee on
Open Government (21 NYCRR Part 1401), each agency must designate
one or more "records access officers". The records access officer
has the duty of coordinating an agency’s response to requests, and
requests should be directed to the records access officer at the
agency that maintains the records. Section 89(3) of the Law
enables an agency to require that a request be made in writing.
That provision also requires that an applicant "reasonably
describe" the records sought. Therefore, a request should provide
sufficient detail to enable agency officials to locate and identify
records.

Lastly, the Freedom of Information Law provides direction
concerning the time and manner in which an agency must respond to
requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this
article, within five business days of the
receipt of & written request for a record
reasonably described, shall make such record
available to the person requesting it, deny
such request in writing or furnish a written
acknowledgement of the receipt of such request
and a statement of the approximate date when
such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the
receipt of a request is given within five business days, or if an
agency delays responding for an unreasonable time after it
acknowledges that a request has been received, a request may, in my
opinion, be considered to have been constructively denied. In such
a circumstance, I believe that the denial may be appealed in
accordance with §89(4) (a) of the Freedom of Information Law. That
provision states in relevant part that:

"any person denied access to a record may
within thirty days appeal in writing such
denial to the head, chief executive, or
governing body, who shall within ten business
days of the receipt of such appeal fully
explain in writing to the person requesting
the record the reasons for further denial, or
provide access to the record sought.”

In addition, it has been held that when an appeal is made but
a determination is not rendered within ten business days of the
receipt of the appeal as required under §89(4) (a) of the Freedom of
Information Law, the appellant has exhausted his or her
administrative remedies and may initiate a challenge to a
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constructive denial of access under Article 78 of the Civil
Practice Rules [Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 57
NY 2d 774 (1982)].

Enclosed are copies of the Freedom of Information Law and
"Your Right to Know", which describes the Law and includes a sample
request letter.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

%L)QfﬁuCi:.ﬁf. [ mwa
Robert J. Freeman
Executive Director

RJIF:pb
Enclosures
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January 29, 1993

The staff of the Committee on Open Government is authorized to

issue advisory opinions. The ensuing staff advisory opinion is
based solelvy upon the facts presented in vour correspondence.

Dear Mr. Jackson:

[

office on January 13.

I have received your letter of January 6, which reached this

According to your letter and the correspondence attached to

it, having requested records from the Town of Warwick, you were

‘informed that copies of six pages would be disclosed upon payment
of a fee of $5.00 per page for a total of $30.00. You have asked
for assistance in seeking a waiver of the fee.

In this regard, I offer the following comments.

First, there is nothing in the Freedom of Information Law

pertaining to the waiver of fees for copies, and it has been held

that an agency is not required to waive fees even when the
applicant is an indigent inmate [see Whitehead v. Morgenthau, 552
NYS 2d 518 (1990)].

Second, however, it appears that a fee of five dollars per
photocopy is inconsistent with the Freedom of Information Law. In
my view, unless a statute, an act of the State Legislature,
authorizes an agency to charge a different fee, an agency can
charge no more than twenty-five cents per photocopy up to nine by
fourteen inches.

By way of background, §87(1)(b)(iii) of the Freedom of
Information Law stated until October 15, 1982, that an agency could
charge up to twenty-five cents per photocopy unless a different fee
was prescribed by "law". Chapter 73 of the Laws of 1982 replaced
the word "law" with the term "statute". As described in the
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Committee’s fourth annual report to the Governor and the
Legislature of the Freedom of Information Law, which was submitted
in December of 1981 and which recommended the amendment that is now
law:

"The problem 1is that the term ‘law’ may

include regulations, local laws, or
ordinances, for example. As such, state
agencies by means of regulation or

municipalities by means of local law may and
in some instances have established fees in
excess of twenty-five cents per photocopy,
thereby resulting in constructive denials of
access. To remove this problem, the word
’law’ should be replaced by ‘’statute’,
thereby enabling an agency to charge more than
twenty-five cents only in situations in which
an act of the State Legislature, a statute, so
specifies.”

As such, prior to October 15, 1982, a local law, an ordinance, or
a regulation for instance, establishing a search fee or a fee in
excess of twenty-five cents per photocopy or higher than the actual
cost of reproduction was valid. However, under the amendment, only
an act of the State Legislature, a statute, would in my view permit
the assessment of a fee higher than twenty-five cents per
photocopy, a fee that exceeds the actual cost of reproducing
records that cannot be photocopied, or any other fee, such as a fee
for search. 1In addition, it has been confirmed judicially that
fees inconsistent with the Freedom of Information Law may be
validly charged only when the authority to do so is conferred by a
statute. 1In Sheehan v. City of Syracuse [521 NYS 24 207 (1987)].
a fee in excess of twenty-five cents per photocopy for certain
records was established by an ordinance, and the court found the
ordinance to be invalid. "

Further, the specific language of the Freedom of Information
Law and the regulations promulgated by the Committee on Open
Government indicate that, absent statutory authority, an agency may
charge fees only for the reproduction of records. Section 87(1) (b)
of the Freedom of Information Law states:

"Each agency shall promulgate rules and
regulations in conformance with this
article...and pursuant to such general rules
and regulations as may be promulgated by the
committee on open government in conformity
with the provisions of this article,
pertaining to the availability of records and
procedures to be followed, including, but not
limited to...

(iii) the fees for copies of records
which shall not exceed twenty-five
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cents per photocopy not in excess of
nine by fourteen inches, or the
actual cost of reproducing any other
record, except when a different fee
is otherwise prescribed by statute."

The regulations promulgated by the Committee state in relevant
part that: :

"Except when a different fee 1is otherwise
prescribed by statute:

(a) There shall be no fee charged for the
following:
(1) inspection of records;
(2) search for records; or
(3) any certification pursuant to
this Part" (21 NYCRR section
1401.8).

As such, the Committee’s regulations specify that no fee may be
charged for inspection of or search for records, except as
otherwise prescribed by statute.

I know of no statute that would authorize the Town of Warwick
to charge 1in excess of twenty-five cents per photocopy.
Consequently, I believe that the Town could properly charge a
maximum of $1.50 for photocopies of six pages of documents, so long
as those documents do not exceed nine by fourteen inches.

A copy of this response will be forwarded to the Town Clerk.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

RNy

Robert J. Freeman
Executive Director

RJIF:pb
cc: Karen S. Lavinski, Town Clerk and Records Management Officer
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Mr. Kelvin Dove
88-A-9997

Wende Corr. Fac.
P.O. Box 1187
Alden, N.Y. 14004

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Dove: ~

I have received your letter of January 10 as well as the
materials attached to it.

According to your letter, during your trial, the complainant
was charged with illegal possession of a weapon, and she was also
charged in a federal indictment. You wrote, however, that she
served no time, and it is your view that "she received a favor and
deal from the state and Fed’s for her testimony". You have raised
the following questions concerning the foregoing:

"1. How can I go about receiving a copy of her
plea and sentencing minutes from the State and
Fed’s?

2. Am I entitled to her plea and sentence
minutes?

3. What information can I ask for that would
reveal if a deal was made? Who can I write?
And at what addresses?"

In this regard, I offer the following comments.

First, on the basis of the facts that you provided, it appears
that the information sought may be in possession of federal as well
as state or local agencies or courts. Here I point out that the
New York Freedom of Information Law pertains to records maintained
by agencies of state and local government in New York. Separate
from the New York Freedom of Information Law is the federal Freedom
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of Information Act (5 U.S.C. 552), which applies to federal
agencies. It is also noted that neither the State nor the federal
freedom of information statutes applies to court records. This is
not to suggest that court records are not accessible, for often
other provisions of law, both state and federal, may require the
disclosure of court records. In those instances, requests should
be directed to the clerks of the courts in which the proceedings
were conducted. Any such requests should include sufficient detail
to enable court personnel to locate the records.

Second, it appears that you have assumed that the complainant
was convicted following an agreement to plead guilty to a lesser
crime. If that did not occur, and if the charges were dismissed in
her favor, any such state charges and the records relating to them
would likely be sealed and confidential pursuant to §160.50 of the
Criminal Procedure.

Third, assuming that she did plead guilty, I believe that the
records reflective of her plea and sentencing minutes would be
maintained by the court or courts in which she might have been
sentenced. Again, a request for those records should be directed
to the clerk of the appropriate court or courts.

With respect to records involving a "deal", on the basis of
your correspondence, it is unclear with whom such a deal might have
been made. It would appear that such an arrangement might have
been made with the Nassau County District Attorney and or the
United States Attorney for the Eastern District of New York.

To seek records from an agency subject to the New York Freedom
of Information Law, a request should be made to the agency’s
"records access officer". The records access officer has the duty
of coordinating an agency’s response to requests. In the case of
a federal agency, a request should be made to its freedom of
information officer. Both the federal and state laws require that
an applicant "reasonably describe" the records sought. Therefore,
a request must include adequate detail to enable agency staff to
locate and identify the records.

I point out that the Freedom of Information Law pertains to
existing records. Section 89(3) of that statute states in part
that an agency need not create a record in response to a request.
Consequently, if records containing the information sought do not
exist, an agency would not be obliged to prepare records on your
behalf.

Lastly, although the Freedom of Information Law provides broad
rights of access, it is noted that §87(2) (e) enables an agency to
withhold records that:

"are compiled for law enforcement purposes and
which, if disclosed, would:
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In addition, §87(2) (f) permits an agency to withhold records when
disclosure "would endanger the life or safety of any person".
is possible that §87(2) (e) (iii) or (f) would be applicable under
the State Freedom of Information Law, or that an equivalent basis

i. interfere with law enforcement
investigations or judicial proceedings;

ii. deprive a person of a right to a fair
trial or impartial adjudication;

iii. identify a <confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigation techniques
or procedures, except routine techniques and
procedures."

for denial might apply under the federal Act.

I hope that I have been of some assistance.

RJF:pb

Sincerely,

Pl T o

Robert J. Freeman
Executive Director
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Michael J. Skonei

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Skoney:

As you are aware, your letter of January 6 addressed to
Comptroller Regan has been forwarded to the Committee on Open
Government. The Committee 1is authorized to provide advice
concerning the Freedom of Information Law.

According to your letter, several years ago an employee of the
Tonawanda School District filed complaints with the State Division
of Human Rights against officials of the District. You wrote that
there were findings of probable cause, and that the Board of
Education settled the claims and "paid a substantial amount of
money to the claimant". You added that "([t]he School Board claims
it cannot disclose the amount of public money paid to the claimant
because it was ‘ordered’ by a State Division of Human Rights
Hearing Officer to keep the terms secret", but that the terms of
the settlement specifically provide "they shall be made public as
required by law."

In this regard, I offer the following comments. i

1
First, a recent judicial decision dealt with a somewhat
related situation. In Paul Smith’s College v. Cuomo [589 NYS 2d
106, _ Ad__ (1992)], the facts involved a complaint alleging that
a former employee of the College was a victim of age
discrimination. Prior to a hearing before the State Division of
Human Rights, the College entered into a stipulation of settlement
with the complainant in order "to eliminate any negative publicity
resulting from a public hearing on the allegations" (id., 106,
107). The order issued by the Commissioner of Human Rights
following the stipulation provided for confidentiality, the
withdrawal of charges and a discontinance of the proceeding.
Nevertheless, thereafter the Division of Human Rights issued a
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press release describing the allegations, disclosing that the
matter had been settled and indicating certain aspects of the terms
of the settlement. The College then brought a proceeding against
the Division concerning the disclosure, and the Court found that
the disclosure was "both arbitrary and capricious and an abuse of
discretion serving no function but to rob plaintiff [the College]
of the Dbenefit of its settlement bargain" (id., 107).
Nevertheless, the Court found that the Division would not be
prohibited from "further disclosure of the settlement stipulation
pursuant to requests made under the Public Officers Law article
6"(id.), which is the Freedom of Information Law.

Second, therefore, I believe that the issue raised in your
inquiry involves the extent to which the Freedom of Information Law
requires that the terms of the settlement be disclosed.

As a general matter, the Freedom of Information Law is based
upon a presumption of access. Stated differently, all records of
an agency are available, except to the extent that records or
portions thereof fall within one or more grounds for denial
appearing in section 87(2) (a) through (i) of the Law.

Perhaps the most relevant ground for denial is section 87(2)
(b), which states that 'an agency may withhold records or portions
thereof when disclosure would result in "an unwarranted invasion of
personal privacy". In addition, section 89 (2) (b) lists five
examples of unwarranted invasions of personal privacy.

Although subjective judgments must often of necessity be made
when questions concerning privacy arise, the courts have provided
substantial direction regarding the privacy of public employees.
First, it is clear that public employees enjoy a lesser degree of
privacy than others, for it has been found in various contexts that
public employees are required to be more accountable than others.
Second, with regard to records pertaining to public employees, the
courts have found that, as a general rule, records that are
relevant to the performance of a public employee’ s official duties
are available, for disclosure in such instances would result in a
permissible rather than an unwarranted invasion of personal privacy
[see e.g., Farrell v. Village Board of Trustees, 372 NYS 2d 905
(1975) ; Gannett Co. v. County of Monroe, 59 AD 2d 309 (1977), aff’d

45 NY 2d 954 (1978); Sinicropi v. County of Nassau, 76 AD 2d 838

(1980); Geneva Printing Co. and Donald C. Hadley v. Village of
Lyons, Sup. Ct., Wayne Cty., March 25, 1981; Montes v. State, 406

NYS 2d 664 (Court of Claims, 1978); Steinmetz v, Board of
Education, East Moriches, Sup. Ct., Suffolk Cty., NYLJ, Oct. 30,
1980); Capital Newspapers v. Burns, 67 NY 2d 562 (1986)].
Conversely, to the extent that records are irrelevant to the
performance of one’s official duties, it has been found that
disclosure would indeed constitute an unwarranted invasion of
personal privacy [see e.g., Matter of Wool, Sup. Ct., Nassau Cty.,
NYLJ, Nov. 22, 1977].
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In Geneva_ Printing, supra, a public employee charged with
misconduct and in the process of an arbitration hearing engaged in
a settlement agreement with a municipality. One aspect of the
settlement was an agreement to the effect that its terms would
remain confidential. Notwithstanding the agreement of
confidentiality, which apparently was based on an assertion that
"the public interest 1is benefited by maintaining harmonious
relationships between government and its employees", the court
found that no ground for denial could justifiably be cited to
withhold the agreement. On the contrary, it was determined that:

"the citizen’s right to know that public
servants are held accountable when they abuse
the public trust outweighs any advantage that
would accrue to municipalities were they able
to negotiate disciplinary matters with its
employee with the power to suppress the terms
of any settlement".

In so holding, the court cited a decision rendered by the Court of
Appeals and stated that:

"In Board of Education v. Areman, (41 NY2d
527), the Court of Appeals in concluding that
a provision in a collective bargaining
agreement which bargained away the board of
education’ s right to inspect personnel files
was unenforceable as contrary to statutes and
public policy stated: ‘Boards of education are
but representatives of the public interest and
the public interest must, certainly at times,
bind these representatives and 1limit or
restrict their power to, in turn, bind the
public which they represent. (at p. 531).

A similar restriction on the power of the
representatives for the Village of Lyons to
compromise the public right to inspect public
records operates in this instance.

The agreement to conceal the terms of this
settlement 1is contrary to the FOIL unless
there is a specific exemption from disclosure.
Without one, the agreement is invalid insofar
as restricting the right of the public to
access."

Another more recent decision also required the disclosure of a
settlement agreement between a teacher and a school district
following the initiation of disciplinary proceedings under section
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3020~a of the Education Law (Buffalo Evening News v. Board of
Education of the Hamburg School District and Marilyn Will, Supreme
Court, Erie County, June 12, 1987). Further, that decision relied
heavily upon an opinion rendered by this office.

It has been held in other circumstances that a promise or
assertion of confidentiality cannot be upheld, unless a statute
specifically confers confidentiality. In Gannett News Service v.
Office of Alcoholism and Substance Abuse Services [415 NYS 2d 780
(1979)], a state agency guaranteed confidentiality to school
districts participating in a statistical survey concerning drug
abuse. The court determined that the promise of confidentiality
could not be sustained, and that the records were available, for
none of the grounds for denial appearing in the Freedom of
Information Law could Jjustifiably be asserted. In a decision
rendered by the Court of Appeals, it was held that a state
agency’s:

"long-standing promise of confidentiality to
the intervenors is irrelevant to whether the
requested documents fit within the
Legislature’s definition of ‘record’ under
FOIL. The definition does not exclude or make
any .reference to information 1labeled as
"confidential’ by the agency; confidentiality
is relevant only when determining whether the
record or a portion of it is exempt..."
(Washington Post v. Insurance Department, 61
NY 2d 557, 565 (1984)].

Under the circumstances, particularly since the identities of
those involved are known, it is my view that the terms of the
settlement would result in a permissible rather than an un-
warranted invasion of personal privacy, except to the extent that
disclosure involves intimate personal details in the nature, for
example, of unsubstantiated allegations.

Also of significance is section 87(2) (g) of the Freedom of
Information Law, which permits an agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations; or
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iv. external audits, including but not
limited to audits performed by the comptroller
and the federal government..."

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available. Concurrently, those
portions of inter-agency or intra-agency materials that are
reflective of opinion, advice, recommendation and the like could in
my view be withheld. A settlement agreement could 1likely be
characterized as "intra-agency" material. Nevertheless, I believe
that the record is reflective of a "final agency determination" and
would be accessible on that basis [see Farrell, Geneva Printing,
Sinicropi, supra), except to the extent that a different ground for
denial applies.

Further, in its discussion of the intent of the Freedom of
Information Law, the Court of Appeals in Capital Newspapers, supra,
found that the statute:

"affords all’ citizens the means to obtain
information concerning the day-to-day
functioning of state and local government thus
providing the electorate with sufficient
information to ‘make intelligent, informed
choices with respect to both the direction and
scope of governmental activities’ and with an
effective tool for exposing waste, negligence
and abuse on the part of government officers"
(67 NY 2d at 566).

In sum, I believe that the Freedom of Information Law as
judicially interpreted requires, at the very 1least, that the
settlement agreement in question be disclosed insofar as it
indicates terms involving the payment of public monies.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Robert J. Freeman

Executive Director

RJIF:pb
cc: Records Access Officer, Tonawanda City School District
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Ms. F. J. Thcmison

The staff of the Committee on Open Government is authorized to

issue advisorvy opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in vour correspondence.

Dear Ms. Thompson:

I have received your letters of January 13, both of which
pertain to requests for records directed to the New York City
Department of Personnel.

As I understand the matter, by way of background, in March of
1990 you requested an "MPD’s" (Management Position Descriptions)
regarding employees of the Office of Management and Budget, the
Financial Information Services Agency, and the Office of the
Actuary for fiscal years 1976 to 1990. Recently you requested the
same kind of records concerning the Office of Municipal Labor
Relations. Nevertheless, in response to an appeal, you were
informed by Denise Washington, Deputy General Counsel of the
Department of Personnel, that your appeal would be denied because
the information sought had been previously made available to you.

If indeed the records sought had been previously disclosed, I
would agree that a request and appeal could be denied. However, it
appears there might have been confusion concerning your recent
request, for it involved records pertaining to an agency different
from those that were the subject of your request in 1990. As such,
your recent request should, in my view, have been treated as a new
request. Further, I believe that the records sought in that
request should be disclosed, for none of the grounds for denial
appearing in §87(2) of the Freedom of Information Law would be
applicable.
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In an effort to assist you, a copy of this response will be
forwarded to Ms. Washington.

Sincerely,

Robert J. Freeman
Executive Director

RJIF:pb
cc: Denise Washington, Deputy General Counsel
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Mr. Wallace S. Nolen

Paralegal & Recovery Services, Inc.
P.O. Box 1378

Pleasant Valley, NY 12569-1378

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in vour correspondence.

Dear Mr. Nolen:

I have received your letter of January 13 in which you sought
an advisory opinion concerning requests for records directed to the
Town of Llovyd.

The first issue involves a request for the payroll record
required to be prepared pursuant to §87(3) of the Freedom of
Information Law. That provision states that:

"Each agency shall maintain...

(b) a record setting forth the name, public
office address, title and salary of every
officer or employee of the agency..."

It appears to be your contention that the record required to be
maintained must include reference to persons appointed by and who
serve as "volunteers" on various Town created entities, such as the
Planning Board, the 2Zoning Board of Appeals, the Recreation
Committee, and the Environmental Commission and Beautification
Committee. Your correspondence indicates that your contention is
based in part on the definition of "employee" in the Labor Law.

In this regard, the Labor Law includes reference to at least
six definitions of "employee". From my perspective, although I
believe that the payroll record in question must refer to both full
time and part time employees, those who are not compensated and who
serve essentially as volunteers need not, in my view, be identified
in the list required to be maintained in the record envisioned by
§87(3) (b) of the Freedom of Information Law.
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The other issue pertains to a denial of a request for
"summonses, applications, incident reports, complaints, etc.
relating to Donna and Joseph DiBlanca individually and d/b/a Hudson
Valley Parking Management, Allan Herring, and/or any employee of
Hudson Valley Parking Management." The correspondence indicates
that the aforementioned individuals and firm are involved in a
towing business in the Town of Lloyd. Although you were initially
informed that the records would be made available, you wrote that
the request was denied "because there is an investigation", which
was commenced on the basis of information that you provided.

Here I point out, as a general matter, that the Freedom of
Information Law is based upon a presumption of access. Stated
differently, all records of an agency are available, except to the
extent that records or portions thereof fall within one or more
grounds for denial appearing in §87(2)(a) through (i) of the Law.
I am unaware of the contents of the records sought, the effects of
their disclosure, or the status of the investigation. However, the
following paragraphs will review the grounds for denial that may be
relevant.

The initial ground for denial, §87(2) (a), pertains to records
‘that "are specifically -exempted from disclosure by state or federal
statute”. One such statute is §160.50 of the Criminal Procedure
Law, which generally requires that records relating to an arrest be
kept confidential when charges have been dismissed in favor of an
accused. I am unaware of whether the records sought include
criminal charges that might have been dismissed. 1Insofar as the
request may include records relating to such charges, I believe
that they would be confidential.

Perhaps most important in relation to records pertinent to a
law enforcement investigation is §87(2)(e) of the Freedom of
Information Law. That provision permits an agency to withhold
records that:

"are compiled for law enforcement purposes and
which, if disclosed, would:

i, interfere with law enforcement
investigations or judicial proceedings;

ii. deprive a person of a right to a fair
trial or impartial adjudication;

iii. identify a confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigative techniques
or procedures, except routine techniques and
procedures."
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It is emphasized that not all records used, reviewed or relevant to
an investigation might have been compiled for 1law enforcement
purposes; some might have been prepared in the ordinary course of

business. For example, an application for a license or permit
would have been prepared or received in the ordinary course of
business. Those kinds of records would have been prepared

independent of the investigation, and I do not believe that
§87(2) (e) could be asserted to withhold them. Similarly, in a
situation in which minutes of meetings of a village board of
trustees were transferred to a district attorney pursuant to a
grand jury subpoena and were later requested by the village clerk,
the subject of the investigation, it was found that those records
were available, for they could not be characterized as having been
"compiled for law enforcement purposes" (King v. Dillon, Supreme
Court, Nassau County, December 19, 1984).

- To the extent that the records sought were compiled for law
enforcement purposes, the Town may withhold them only to the extent
that the harmful effects described in subparagraphs (i) through
(iv) of §87(2) (e) would arise by means of disclosure.

Also of potential significance is §87(2) (b), which authorizes
an agency -to withhold records to the extent that disclosure would

constitute "an unwarranted invasion of personal privacy". Since I
am unfamiliar with the contents of the records, it is unclear
whether that provision may be applicable. However, where

appropriate, names or other identifying details could be deleted
from records that would otherwise be available to protect against
unwarranted invasions of personal privacy [see Freedom of
Information Law, §89(2)(a)]. For instance, insofar as records
identify complainants or witnesses, disclosure, depending upon the
circumstances, might result in an unwarranted invasion of personal
privacy.

The remaining ground for denial of possible relevance is
§87(2) (g), which enables an agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or
data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations;
or

iv. external audits, including but not

limited to audits performed by the comptroller
and the federal government..."
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It is noted that the language quoted above contains what in effect
is a double negative. While inter~agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial could appropriately be asserted. Concurrently,
those portions of inter-agency or intra-agency materials that are
reflective of opinion, advice, recommendation and the like could in
my view be withheld.

As in the case of provisions discussed earlier, the contents
of materials falling within the scope of section 87(2) (g) represent
the factors in determining the extent to which inter-agency or
intra-agency materials must be disclosed or may be withheld. For
example, in Ingram v. Axelrod, the Appellate Division held that:

"Respondent, while admitting that the report
contains factual data, contends that such data
is so intertwined with subject analysis and
opinion as to make the entire report exempt.
After reviewing the report in camera and
applying to. it the above statutory and
regulatory criteria, we find that Special Term
correctly held pages 3~5 (’/Chronology of
Events’ and ‘Analysis of the Records’) to be
disclosable. These pages are clearly a
"collection of statements of objective
information logically arranged and reflecting
objective reality’. (10 NYCRR 50.2{b}]).
Additionally, pages 7-11 (ambulance records,
list of interviews) should be disclosed as
.'factual data’. They also contain factual
information upon which the agency relies
(Matter of Miracle Mile Assoc. v _Yudelson,
68 AD2d 176, 181 mot for lve to app den 48
NY2d 706). Respondents erroneously claim that
an agency record necessarily is exempt if both
factual data and opinion are intertwined in
it; we have held that ’[tlhe mere fact that
some of the data might be an estimate or a
recommendation does not convert it into an
expression of opinion’ (Matter of Polansky Vv
Regan, 81 AD2d 102, 104; emphasis added).
Regardless, in the instant situation, we find
these pages to be strictly factual and thus
clearly disclosable" ([90 AD 2d 568, 569
(1982) 1.

Similarly, the Court of Appeals has specified that the
contents of intra-agency materials determine the extent to which
they may be available or withheld, for it was held that:
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"While the reports in principle may be exempt
from disclosure, on this record ~ which
contains only the barest description of them -
we cannot determine whether the documents in
fact fall wholly within the scope of FOIL’s
exemption for ’intra-agency materials,’ as
claimed by respondents. To the extent the
reports contain ’statistical or factual
tabulations or data’ (Public Officers Law
section 87[2][g][i], or other material subject
to production, they should be redacted and
made available to the appellant" (id. at 133).

In short, even though statistical or factual information may be
"intertwined" with opinions, the statistical or factual portions,
if any, as well as any policy or determinations, would be
available, unless a different ground for denial could properly be
asserted.

It is emphasized that the courts have consistently interpreted
the Freedom of Information Law in a manner that fosters maximum
access. As stated by the Court of Appeals more than decade ago:

"To be sure, the balance is presumptively
struck in favor of disclosure, but in eight
specific, narrowly constructed instances where
the governmental agency convincingly
demonstrates its need, disclosure will not be
ordered (Public Officers Law, section 87, subd
2). Thus, the agency does not have carte
blanche to withhold any information it
pleases. Rather, it is required to articulate
particularized and specific justification and,
if necessary, submit the requested materials
to the courts for in camera inspection, to
exempt its records from disclosure (see Church
of Scientology of N.Y. v. State of New York,
46 NY 2d 906, 908). Only where the material
requested falls squarely within the ambit of
one o©f these statutory exemptions may
disclosure be withheld" [Fink v. Lefkowitz, 47
NY 2d 567, 571 (1979)]."

In another decision rendered by the Court of Appeals, it was held
that:

"Exemptions are to be narrowly construed to
provide maximum access, and the agency seeking
to prevent disclosure carries the burden of
demonstrating that the requested material
falls squarely within a FOIL exemption by
articulating a particularized and specific
justification for denying access" [Capital
Newspapers v. Burns, 67 NY 2d 562, 566 (1986);
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see also, Farbman & Sons v, New York City, 62
NY 24 75, 80 (1984); and Fink v. Lefkowitz, 47
NY 2d 567, 571 (1979)].

Moreover, in the same decision, in a statement regarding the intent
and utility of the Freedom of Information Law, it was found that:

"The Freedom of Information Law expresses this
State’s strong commitment to open government
and public accountability and imposes a broad
standard of disclosure upon the State and its
agencies (see, Matter of Farbman & Sons v New
York City Health and Hosps. Corp., 62 NY 2d
75, 79).  The statute, enacted in furtherance
of the public’s vested and inherent ’‘right to
know’, affords all citizens the means to
obtain information concerning the day-to-day
functioning of State and local government thus
providing the electorate with sufficient
information ’‘to make intelligent, informed
choices with respect to both the direction and
scope of governmental activities’ and with an
effective tool for exposing waste, negligence
and abuse on the part of government officers”
(id., 565-566).

Lastly, it is possible that some of the records sought relate
to judicial proceedings. In this regard, although the courts and
court records are not subject to the Freedom of Information Law,
other statutes often provide rights of access to court records (see
e.g., Judiciary Law, §255; Uniform Justice Court Act, §2019-a).
Further, if a court record is available, I believe that a copy of
the same record maintained by an agency subject to the Freedom of
Information Law would be available from that agency.

I hope that I have been of some assistance.

Sincerely,
Robert J. Freeman
Executive Director
RJIF:Jm

cc: Rosaria Peplow, Town Clerk
Town Board
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Mr. Charles E. Fenson

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Fenson:

I have received your letter of January 13 concerning the fees
for copies established by. various law enforcement agencies.

You raised the issue initially concerning a different agency,
and in an opinion rendered on October 14, it was advised, in brief,
that an agency may charge a maximum of twenty-five cents per
photocopy for reproducing records up to nine by fourteen inches,
unless a statute other than the Freedom of Information Law
authorizes the assessment of a different fee.

Among the agencies that you identified in your recent letter,
it appears that only the State Police may charge the fees to which
you referred. I believe that a provision included 1in an
appropriations bill permits the State Police to charge $15.00 for
a copy of a police report. In the cases of the other agencies that
you identified, I am unaware of any statute that would authorize
the assessment of fees above those prescribed by the Freedom of
Information Law.

I hope that I have been of some assistance.
Sincerely,

Aok 3\ Pt

Robert J. Freeman
Executive Director

RJF:jm
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The staff of the Committee on Open Government is authorized to

igssue advisory opinions, The ensuing staff advisory opinion is
based solely upon the facts presented in vour correspondence.

Dear Mr. Garcia:
I have received your letter of January 10.

You wrote that you are a former state trooper, and that,
following an investigation by the State Police, you were convicted
of armed robbery. You have sought advice concerning your ability
to gain access to your personnel file.

In this regard, I offer the following comments.

_ First, a request should be directed to the "records access
officer" for the Division of State Police. The records access
officer has the duty of coordinating the agency’s response to
requests.

Second, §89(3) of the Freedom of Information Law requires that
an applicant "reasonably describe" the records sought. Therefore,
a request should contain sufficient detail to enable agency staff
to locate and identify the records in which you are interested.

Third, I am unaware of the contents of your personnel file.
However, I point out as a general matter that the Freedom of
Information Law is based upon a presumption of access. Stated
differently, all records of an agency are available, except to the
extent that records or portions thereof fall within one or more
grounds for denial appearing in section 87(2) (a) through (i) of the
Law.

Enclosed for your review are copies of the Freedom of
Information Law and "“Your Right to Know", which describes that
statute and includes a sample letter of request.
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I hope that I have been of some assistance.
Sincerely,

Robert J. Freeman
Executive Director

RJF:jm

Encs.
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The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Gross:

I have received -ydur letter of January 19, as well as the
correspondence attached to it.

As "Freedom of Information Officer for the State", you asked
that I review your letter of request directed to the New York City
Board of Education on March 24, 1992 and offer recommendations
concerning your rights under the Freedom of Information Law.
Although the letter to which you referred was not included among
the materials that you sent, I have reviewed the remaining
documentation, including responses to the request rendered by Board
officials.

It is noted at the outset that the primary function of this
office involves providing advice concerning the Freedom of
Information Law. The Committee cannot enforce the law or compel an
agency to grant or deny access to records.

'While the response of December 2 indicates that some of the
records sought were disclosed, in several instances, it was
indicated that the requested records do not exist. In this regard,
it is emphasized that the Freedom of Information Law pertains to
existing records. Section 89(3) of the Law states in part that an
agency is not required to create a record in response to a request.
Therefore, if, for example, there is no list of attendance teachers
seeking appointments who were present at a particular location on
a certain date, the Board would not be required to create such a
list on your behalf. Similarly, although the Freedom of
Information Law requires agencies to respond to requests for
existing records and disclose those records in accordance with its
provisions, that statute is not a vehicle that requires agencies to
provide information by responding to questions. Certainly agency
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officials may offer responses to questions. However, the Freedom
of Information Law does not require that they do so. Rather than
requesting lists that may not exist or seeking information by
raising gquestions, it 1is suggested that you request existing
records.

One area of the response involved records pertaining to
complaints made to the Board’s Inspector General regarding an
employee of the Board. Although I am unaware of the outcome of any
such investigation, I offer the following comments.

As a general matter, the Freedom of Information Law is based
upon a presumption of access. Stated differently, all records of
an agency are available, except to the extent that records or
portions thereof fall within one or more grounds for denial
appearing in section 87(2) (a) through (i) of the Law.

Section 87(2) (b) of the Freedom of Information Law authorizes
an agency to withhold records when disclosure would result in an
unwarranted invasion of personal privacy. Although the standard
concerning privacy is flexible and may be subject to conflicting
interpretations, the courts have provided substantial direction
regarding the privacy of public employees. First, it is clear that
public employees enjoy a lesser -degree of privacy than others, for
it has been found in various contexts that public employees are
required to be more accountable than others. Second, with regard to
records pertaining to public employees, the courts have found that,
as a general rule, records that are relevant to the performance of
a public employee’ s official duties are available, for disclosure
in such instances would result in a permissible rather than an
unwarranted invasion of personal privacy [see e.g., Farrell v.
Village Board of Trustees, 372 NYS 2d 905 (1975); Gannett Co. v.
County of Monroe, 59 AD 2d 309 (1977), aff’d 45 NY 2d 954 (1978);
Sinicropi v. County of Nassau, 76 AD 2d 838 (1980); Geneva Printing
Co. and Donald C. Hadley v. Village of Lyvons, Sup. Ct., Wayne Cty.,
March 25, 1981; Montes v. State, 406 NYS 2d 664 (Court of Claims,
1978); Powhida v. City of Albany, 147 AD 24 236 (1989); Scaccia V.
NYS Division of State Police, 530 NYS 2d 309, 138 AD 2d 50 (1988);
Steinmetz v. Board of Education, East Moriches, Sup. Ct., Suffolk
Cty., NYLJ, Oct. 30, 1980); Capital Newspapers v. Burns, 67 NY 2d
562 (1986)]. Conversely, to the extent that records are irrelevant
to the performance of one’s official duties, it has been found that
disclosure would indeed constitute an unwarranted invasion of
personal privacy [see e.g., Matter of Wool, Sup. Ct., Nassau Cty.,
NYLJ, Nov. 22, 1977].

Several of the decisions cited above, for example, Farrell,
Sinicropi, Geneva_ Printing, Scaccia and Powhida, dealt with
situations in which determinations indicating the imposition of
some sort of disciplinary action pertaining to particular public
employees were found to be available. However, when allegations or
charges of misconduct have not yet been determined or did not
result in disciplinary action, the records relating to such
allegations may, in my view, be withheld, for disclosure would
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result in an unwarranted invasion of personal privacy [see e.qg.,
Herald Company v. School District of City of Syracuse, 430 NYS 2d
460 (1980)]. Further, to the extent that charges are dismissed or
allegations are found to be without merit, I believe that they may
be withheld.

Further, 87(2) (g) states that an agency may withhold records
that:
A
"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or
data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations;
or

iv. external audits, including but not

limited to audits performed by the comptroller
and the federal government..."

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial could appropriately be asserted. Concurrently,
those portions of inter-agency or intra-agency materials that are
reflective of opinion, advice, recommendation and the like could in
my view be withheld. Records prepared in conjunction with an
investigation would in my view constitute intra-agency materials.
Insofar as they <consist of opinions, advice, conjecture,
recommendations and the 1like, I believe that they could be
withheld. However, factual information would in my view be
available, except to the extent that it falls within a different
ground for denial. Findings and conclusions may be available when
they constitute final agency determinations.

Lastly, you questioned a portion of a response of December 18
indicating that "some documents that are not accessible under the
Freedom of Information Act [sic] may be generated for purposes of
litigation." In this regard, the initial ground for denial,
§87(2) (a), pertains to records that are "specifically exempted from
disclosure by state or federal statute." One such statute is
§3101(d) of the Civil Practice Law and Rules, which exempts
material prepared for litigation from disclosure. Similarly,
§3101(c) exempts attorney work product from disclosure. However,
when records were prepared or acquired in the ordinary course of
business, rather than for any purpose relating to litigation, I do
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not believe that either §87(2) (a) of the Freedom of Information Law
or §3101(c) or (d) of the Civil Practice Law and Rules would apply.
Further, it has been determined judicially that if records are
prepared for multiple purposes, one of which includes eventual use
in litigation, §3101(d) does not serve as a basis for withholding
records; only when records are prepared solely for litigation can
§3101(d) be properly asserted to deny access to records [see e.g.,
Westchester-Rockland Newspapers Vv. Mosczydlowski, 58 AD 2d 234
(1977) 7. .

Additionally, as stated by the Court of Appeals in a case
involving a request made under the Freedom of Information Law by a
person involved in litigation against an agency: "Access to
records of a government agency under the Freedom of Information Law
(FOIL) (Public Officers Law, Article 6) is not affected by the fact
that there is pending or potential litigation between the person
making the request and the agency”" [Farbman v. NYC Health and
Hospitals Corporation, 62 NY 24 75, 78 (1984)]. Similarly, in an
earlier decision, the Court of Appeals determined that "the
standing of one who seeks access to records under the Freedom of
Information Law is as a member of the public, and is neither
enhanced...nor restricted...because he is also a 1litigant or
potential litigant” [Matter of John P. v. Whalen, 54 NY 24 89, 99
(1980)]. The Court in’ Farbman, supra, discussed the distinction
between the use of the Freedom of Information Law as opposed to the
use of discovery in Article 31 of the Civil Practice Law and Rules.
Specifically, it was found that:

"FOIL does not require that the party
requesting records make any showing of need,
good faith or legitimate purpose; while its
purpose may be to shed light on governmental
decision-making, its ambit is not confined to
records actually used in the decision-making
process (Matter of Westchester Rockland
Newspapers v. Kimpall, 50 NY 2d 575, 581.)
Full disclosure by public agencies is, under
FOIL, a public right and in the public
interest, irrespective of the status or need
of the person making the request.

"CPLR article 31 proceeds under a different
premise, and serves quite different concerns.
While speaking also of ‘full disclosure’
article 31 is plainly more restrictive than
FOIL. Access to records under CPLR depends on
status and need. With goals of promoting both
the ascertainment of truth at trial and the
prompt disposition of actions (Allen V.
Crowell-Collier Pub. Co., 21 NY 2d 403, 407),
discovery 1is at the outset limited to that
which is ‘material and necessary in the
prosecution or defense of an action’" [see
Farpbman, supra, at 80].
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Basad upon the foregoing, the pendency of litigation would
not, in my opinion, affect either the rights of the public or a
litigant under the Freedom of Information Law.

I hope that I have been of some assistance.
Sincerely,

A0t T Fu

Robert J. Freeman
Executive Director

RJF:jm -

cc: Bruce Gelbard, Secretary
Ruth Bernstein, Deputy Records Access Officer
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Greene Correctional Facility
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The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisorv opinion is
based solelv upon the facts presented in vour correspondence.

Dear Mr. Adams:
I have received your letter of January 18.

According to your letter, you submitted a request for records
to the Office of the Albany County District Attorney on December
28. As of the date of your letter, you had received neither a
response nor an acknowledgement of the receipt of your request.
You asked that this office "take immediate steps" to attempt to
gain compliance.

In this regard, the Committee on Open Government is authorized
to provide advice concerning the Freedom of Information Law. This
office cannot compel an agency to comply with the Law or grant or
deny access to records. However, I offer the following comments.

The Freedom of Information Law provides direction concerning
the time and manner in which agencies must respond to requests.

Specifically, §89(3) of the Freedom of Information Law states in
part that:

"Each entity subject to the provisions of this
article, within five business days of the
receipt of a written request for a record
reasonably described, shall make such record
available to the person requesting it, deny
such request in writing or furnish a written
acknowledgement of the receipt of such request
and a statement of the approximate date when
such request will be granted or denied...™

22
27

2
91
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If neither a response to a request nor an acknowledgement of the
receipt of a request is given within five business days, or if an
agency delays responding for an unreasonable time after it
acknowledges that a request has been received, a request may, in my
opinion, be considered to have been constructively denied. 1In such
a circumstance, I believe that the denial may be appealed in
accordance with §89(4) (a) of the Freedom of Information Law. That
provision states in relevant part that:

"any person denied access to a record may
within thirty days appeal in writing such
denial to the head, chief executive, or
governing body, who shall within ten business
days of the receipt of such appeal fully
explain in writing to the person requesting
the record the reasons for further denial, or
provide access to the record sought."

In addition, it has been held that when an appeal is made but
a determination is not rendered within ten business days of the
receipt of the appeal as required under §89(4) (a) of the Freedom of
Information Law, the appellant has exhausted his or her
administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the cCivil
Practice Rules (Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 57
NY 2d 774 (1982)].

I hope that I have been of some assistance.
Sincerely,

dgﬁbeC f;~J;WL~\‘~N

Robert J. Freeman
Executive Director

RJF:Jjm

cc: Records Access Officer, Office of the District Attorney
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Dear Mr. Harris:

I have received your letter of January 27. Although it is
addressed to the Committee on Open Government, you asked that the
Department of State provide "a copy of the 1list of all the
licenses, that are issued by New York State on data base."

In this regard, the Committee on Open Government, a unit of
the Department of State, is authorized to provide advice concerning
the Freedom of Information Law. This office does not maintain
custody or control of records generally, such as license records.

I point out, too, that many agencies of State government
engage in licensing activities, including the Department of State,
the Department of Motor Vehicles and the Department of Education.
Moreover, there 1is no single agency that maintains records
pertaining to all licenses or licensees.

Further, as you may be aware, §87(1) (b) (iii) of the Freedom of
Information Law authorizes agencies to charge for copies of
records. Unless a different statute applies, an agency may charge
up to twenty-five cents per photocopy. In the case of records that
cannot be photocopied, such as computer tapes or disks, agencies
may charge on the basis of the actual cost of reproduction, unless
a statute other than the Freedom of Information Law authorizes the
assessment of a different fee.

Requests should generally be made to the "records access
officers" at the agencies that maintain the records in which you
are interested. The records access officer has the duty of
coordinating the agency’s response to requests. Finally, §89(3)
of the Freedom of Information Law requires that an applicant
"reasonably describe" the records sought. Therefore, a request
should include sufficient detail to enable agency personnel to
locate the records in which you are interested.
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I hope that I have been of some assistance.
Sincerely,
N .~
?\YV\,&T Ve
¥

Robert J. Freeman
Executive Director

RJF:jm
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issue advisory opinions.

The ensuing staff advisory opinion is

based solely upon the facts presented in your correspondence.

Dear Ms.

Loriz:

I have received your letter of January 17 and the materials:
attached to it.

The materials consist of two statements of policy adopted by

the Liberty Central School District.

The first, Policy 3300 states

generally that access to District records shall be conferred in a
manner consistent with the Freedom of Information Law and the
regulations promulgated by the Committee on Open Government. The

second, Policy 3310,

Information" and states that:

"The development of centralized computer banks
of educational data gives rise to the question
of the maintenance of confidentiality of such
data. There are legitimate concerns that
central files of information and other data be
maintained at the highest level of security.
The safeguarding of the data from
inappropriate use is essential to the success
of the district’s operation.

"Therefore, it shall be the policy of the
District to release computerized data only to
authorized personnel of the school District to
which the data belong or to others as
directed by the Superintendent.

"Furthermore, such information shall be
treated as confidential data by all school
District employees. It shall be a violation
of the district’s policy to release

is entitled "Confidentiality of Computerized
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computerized data to any unauthorized person
or agency. Any employee who releases or
otherwise makes improper use of such
computerized data shall be subject to
disciplinary action.”

You have asked whether it is "proper and 1legal" for the
District "to deny the public access to computerized information."
In this regard, I offer the following comments.

First, the Freedom of Information Law pertains to existing
records. Section 89(3) of the Law states in part that an agency
need not create a record in response to a request. It is
emphasized, however, that §86(4) of the Freedom of Information Law
defines the term "record" expansively to include:

"any information kept, held, filed, produced,
reproduced by, with or for an agency or the
state legislature, in any physical form
whatsoever including, but not 1limited to,°
reports, statements, examinations, memoranda,
opinions, folders, files, books, manuals,
pamphlets, forms, papers, designs, drawings,
maps, photos, letters, microfilms, computer
tapes or discs, rules, regulations or codes."

Based upon the language quoted above, if information is maintained
in some physical form, it would in my opinion constitute a "record"
subject to rights of access conferred by the Law. Further, the
definition of "record" includes specific reference to computer
tapes and discs, and it was held more than ten years ago that
"(i]jnformation is increasingly being stored in computers and access
to such data should not be restricted merely because it is not in
printed form" [Babigian v. Evans, 427 NYS 2d 688, 691 (1980); aff’d
97 AD 2d 992 (1983); see also, Szikszay v. Buelow, 436 NYS 2d 558
(1981)].

Second, when information is maintained electronically, in a
computer, for example, it has been advised that if the information
sought is available under the Freedom of Information Law and may be
retrieved by means of existing computer programs, an agency is
required to disclose the information. 1In that kind of situation,
the agency in my view would merely be retrieving data that it has
the capacity to retrieve. Disclosure may be accomplished either by
printing out the data on paper or perhaps by duplicating the data
on another storage mechanism, such as a computer tape or disk. On
the other hand, if information sought can be retrieved from a
computer or other storage medium only by means of new programming
or the alteration of existing programs, those steps would, in my
opinion, be the equivalent of creating a new record. As stated
earlier, since §89(3) does not require an agency to create a
record, I do not believe that an agency would be required to
reprogram or develop new programs to retrieve information that
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would otherwise be available [see Guerrier v. Hernandez-Cuebas, 165
AD 2d 218 (1991)].

In sum, computerized information maintained by an agency is
subject to the requirements of the Freedom of Information Law in a
manner analogous to traditional paper records.

I hope that I have been of some assistance. Should any further
questions arise, please feel free to contact ne.

Sincerely,

P\ oT A fra —

Robert J. Freeman
Executive Director

RJF:jm

cc: Board of Education
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Mr. Abraham Friedman

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is

based solely upon the facts presented in your correspondence.

Dear Mr. Friedman:

I have received your letter of January 20. "You raised several
issues relating to your efforts in obtaining records from the New
York City Departments of Buildings, Law and Investigation.

One issue pertains to the effect of litigation in which you
are involved on your rights under the Freedom of Information Law.
In this regard, by way of background, the Freedom of Information
Law is based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law.

The initial ground for denial, §87(2) (a), pertains to records
that are "specifically exempted from disclosure by state or federal
statute." One such statute is §3101(d) of the Civil Practice Law
and Rules, which exempts material prepared for 1litigation from
disclosure. When the records sought were prepared or acquired in
the ordinary course of business, rather than for any purpose
relating to litigation, I do not believe that either §87(2) (a) or
§3101(d) of the Civil Practice Law and Rules would apply. Further,
it has been determined judicially that if records are prepared for
multiple purposes, one of which includes eventual use in
litigation, §3101(d) does not serve as a basis for withholding
records; only when records are prepared solely for litigation can
§3101(d) be properly asserted to deny access to records [see e.qg.,

Westchester-Rockland Newspapers V. Mosczydlowski, 58 AD 2d 234
(1977)1].

Additionally, as stated by the Court of Appeals in a case
involving a request made under the Freedom of Information Law by a
person involved in 1litigation against an agency: "Access to
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records of a government agency under the Freedom of Information Law
(FOIL) (Public Officers Law, Article 6) is not affected by the fact
that there is pending or potential litigation between the person
making the request and the agency" [Farbman v. NYC Health and
Hospitals Corporation, 62 NY 24 75, 78 (1984)]. Similarly, in an
earlier decision, the Court of Appeals determined that "the
standing of one who seeks access to records under the Freedom of
Information Law is as a member of the public, and is neither
enhanced...nor restricted...because he is also a 1litigant or
potential litigant" [Matter of John P. v. Whalen, 54 NY 24 89, 99
(1980)]. The Court in Farbman, supra, discussed the distinction
between the use of the Freedom of Information Law as opposed to the
use of discovery in Article 31 of the Civil Practice Law and Rules.
Specifically, it was found that:

"FOIL does not require that the party
requesting records make any showing of need,
good faith or legitimate purpose; while its
purpose may be to shed light on governmental
decision-making, its ambit is not confined to
records actually used in the decision-making
process (Matter of Westchester Rockland
Newspapers v. Kimpall, 50 NY 24 575, 581.)
Full disclosure by public agencies is, under
FOIL, a public right and in the public
interest, irrespective of the status or need
of the person making the request.

"CPLR article 31 proceeds under a different
premise, and serves quite different concerns.
While speaking also of ‘full disclosure’
article 31 is plainly more restrictive than
FOIL. Access to records under CPLR depends on
status and need. With goals of promoting both
the ascertainment of truth at trial and the
prompt disposition of actions (Allen V.
Crowell-Collier Pub. Co., 21 NY 2d 403, 407),
discovery is at the outset limited to that
which 1is ‘material and necessary in the
prosecution or defense of an action’" [see
Farbman, supra, at 80].

Based upon the foregoing, the pendency of litigation would
not, in my opinion, affect either the rights of the public or a
litigant under the Freedom of Information Law.

A second issue appears to involve delays in responding to
requests. Here I point out that the Freedom of Information Law
provides direction concerning the time and manner in which agencies
must respond to request. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this
article, within five business days of the
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receipt of a written request for a record
reasonably described, shall make such record
available to the person requesting it, deny
such request in writing or furnish a written
acknowledgement of the receipt of such request
and a statement of the approximate date when
such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the
receipt of a request is given within five business days, or if an
agency delays responding for an unreasonable time after it
acknowledges that a request has been received, a request may, in my
opinion, be considered to have been constructively denied. 1In such
a circumstance, I believe that the denial may be appealed in
accordance with §89(4) (a) of the Freedom of Information Law. That
provision states in relevant part that:

"any person denied access to a record may
within thirty days appeal in writing such
denial to the head, chief executive, or
governing body, who shall within ten business
days of the receipt of such appeal fully
explain in writing to the person requesting
the record the reasons for further denial, or
provide access to the record sought."

In addition, it has been held that when an appeal is made but
a determination is not rendered within ten business days of the
receipt of the appeal as required under §89(4) (a) of the Freedom of
Information Law, the appellant has exhausted his or her
administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil
Practice Rules {Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 57
NY 2d 774 (1982)].

Another issue appears to involve the existence of records and
the ability of agency personnel to locate records. In this regard,
the Freedom of Information Law pertains to existing records.
Section 89(3) of the Law states in part that an agency need not
create a record in response to a request. Therefore, insofar as
requested records do not exist, the Freedom of Information Law
would not apply. That provision also states that an applicant must
"reasonably describe" the records sought. As such, a request
should include sufficient detail to enable agency officials to
locate and identify the records.

Lastly, you referred to fees for copies of records. Section
87 (1) (b) (iii) of the Freedom of Information Law stated until
October 15, 1982, that an agency could charge up to twenty-five
cents per photocopy unless a different fee was prescribed by "law".
Chapter 73 of the Laws of 1982 replaced the word "law" with the
term "statute". As described in the Committee’s fourth annual
report to the Governor and the Legislature of the Freedom of
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Information Law, which was submitted in December of 1981 and which
recommended the amendment that is now law:

"The problem is that the term ‘law’ may

include regulations, local laws, or
ordinances, for example. As such, state
agencies by means of regulation or

municipalities by means of local law may and
in some instances have established fees in
excess of twenty-five cents per photocopy,
thereby resulting in constructive denials of
access. To remove this problem, the word
’law’ should be replaced by f‘statute’,
thereby enabling an agency to charge more than
twenty-five cents only in situations in which
an act of the State Legislature, a statute, so
specifies."

As such, prior to October 15, 1982, a local law, an ordinance, or
a regulation for instance, establishing a search fee or a fee in
excess of twenty-five cents per photocopy or higher than the actual
cost of reproduction was valid. However, under the amendment, only
an act of the State Legislature, a statute, would in my view permit
the assessment of a fee higher than twenty-five cents per
photocopy, a fee that exceeds the actual cost of reproducing
records that cannot be photocopied, or any other fee, such as a fee
for search. In addition, it has been confirmed judicially that
fees inconsistent with the Freedom of Information Law may be
validly charged only when the authority to do so is conferred by a
statute. In Sheehan v. City of Syracuse [521 NYS 2d 207 (1987)].
a fee in excess of twenty~five cents per photocopy for certain
records was established by an ordinance, and the court found the
ordinance to be invalid.

I hope that I have been of some assistance.
Sincerely,

Dok A b

Robert J. Freeman
Executive Director

RJF:jm
cc: Carol Slater, General Counsel

Lawrence Levy, Records Access Officer
Paul Silverman, Records Access Officer
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Mr. Richard Winkler
81-B-2146
Sing Sing Corr. Fac.
354 Hunter Street
Ossining, N.Y. 10562

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is

based solely upon the facts presented in your correspondence.

Dear Mr. Winkler:

.I have received your letter of January 18 in which you sought
assistance concerning .a request made under the Freedom of
Information Law.

According to your letter, you recently requested various
records from the police department that arrested you regarding a
witness who testified against you at your trial. The request was
denied based on a claim that the records were made available to
your trial counsel. It is your view that the records should be
available pursuant to a "Rosario claim". Further, although you
included a request for the name and address of the person to whom
an appeal could be made, the agency failed to provide that
information.

In this regard, I offer the following comments.

First, your rights of access to records as a defendant under
the discovery provisions of the Criminal Procedure Law are separate
from rights conferred by the Freedom of Information lLaw. Discovery
rights are based on one’s status as a defendant or litigant. The
Freedom of Information Law does not generally distinguish among
applicants, and rights conferred by that statute are conferred upon
applicants for records as members of the public.

Second, the decision rendered in Moore v. Santucci {151 AD 2d
677 (1989)] appears to be relevant to the situation that you
described. In Moore, it was found that:

"...i1f the petitioner or his attorney
previously received a copy of the agency
record pursuant to an alternative discovery
device and currently possesses the copy, a
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court may uphold an agency’s denial of the
petitioner’s request under the FOIL for a
duplicate copy as academic. However, the
burden of proof rests with the agency to
demonstrate that the petitioner’s specific
requests are moot. The respondent’s burden
would be satisfied upon proof that a copy of
the requested record was previously furnished
to the petitioner or his counsel in the
absence of any allegation, 1in evidentiary
form, that the copy was no 1longer in
existence. In the event the petitioner’s
request for a copy of a specific record is not
moot, the agency must furnish another copy
upon payment of the appropriate fee...unless
the requested record falls squarely within the
ambit of 1 of the 8 statutory exemptions®
(id., 678).

respect to access to the kinds of records in
sted, the Court in Moore also noted that:

"while statements of the petitioner, his
codefendants and witnesses obtained by the
respondent in the course of preparing a
criminal case for trial are generally exempt
from disclosure under FOIL (see Matter of
Knight v. Gold, 53 AD2d 694, appeal dismissed
43 NY2d 841), once the statements have been
used in open court, they have lost their cloak
of confidentiality and are available for
inspection by a member of the public" (id.,
679) .

which you

y, as you may be aware, when a request for records is
denied, a denial may be appealed in accordance with §89(4) (a) of

"any person denied access to a record may
within thirty days appeal in writing such
denial to the head, chief executive or
governing body of the entity, or the person
therefor designated by such head, chief
executive, or governing body, who shall within
ten business days of the receipt of such
appeal fully explain in writing to the person
requesting the record the reasons for further
denial, or provide access to the record
sought."

That provision states in relevant

Further, the regulations promulgated by the Committee on Open
(21 NYCRR Part 1401), which govern the procedural

Government
aspects of

the Law, state that:
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"(a) The governing body of a public
corporation or the head, chief executive or
governing body of other agencies shall hear
appeals or shall designate a person or body to
hear appeals regarding denial of access to
records under the Freedom of Information Law.

(b) Denial of access shall be in writing
stating the reason therefor and advising the
person denied access of his or her right to

% appeal to the person or body established to
hear appeals, and that person or body shall be
identified by name, title, business address
and business telephone number. The records
access officer shall not be the appeals
officer" (section 1401.7).

It is also noted that the state’s highest court has held that
a failure to inform a person denied access to records of the right
to appeal enables that person to seek judicial review of a denial.
Citing the Committee’s regulations and the Freedom of Information
Law, the Court of Appeals in Barrett v. Morgenthau held that:

"[i)nasmuch as the District Attorney failed to
advise petitioner of the availability of an
administrative appeal in the office (see, 21
NYCRR 1401.7[b]) and failed to demonstrate in
the proceeding that the procedures for such an
appeal had, in fact, even been established
(see, Public Officers Law [section] 87([1](b],
he cannot be heard to complain that petitioner
failed to exhaust his administrative remedies"
[74 NY 2d 907, 909 (1989)].

Therefore, when a request is denied, the person issuing the
denial is required to inform a person denied access of the right to
appeal as well as the name and address of the person or body to
whom an appeal may be directed.

I hope that I have been of some assistance.

Sincerely,

2;%&;(232 d§u¢~4.-N\\\_

Robert J. Freeman
Executive Director

RJF:pb
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Mr. Kenneth Rogers

90-T-5500

Wallkill Correctional Facility
Box G

Wallkill, NY 12589-0286

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in vour correspondence.

Dear Mr. Rogers:

I have received your letter of January 19 in which you raised
questions relating to access to records.

First, you asked "what are all of the exact names of
records/documents that are accessible & can be readily attained by
a state inmate..." While I am unaware of all of the names or kinds
of records that may readily be accessible, I have enclosed a copy
of the regulations promulgated by the Department of Correctional
Services under the Freedom of Information Law. Various provisions
of the regqulations describe records which, in my view, could be
"readily attained" by an inmate.

Second, you asked whether you may obtain records indicating

why you were "denied C.A.S.A.T." 1In this regard, as a general
matter, the Freedom of Information Law is based upon a presumption
of access. Stated differently, all records of an agency are

available, except to the extent that records or portions thereof
fall within one or more grounds for denial appearing in section
87(2) (a) through (i) of the Law.

Of likely relevance is §87(2)(g), which permits an agency to
withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or
data;
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ii. instructions to staff that affect the
public;

iii. final agency policy or determinations;
or

iv. external audits, including but not

limited to audits performed by the comptroller
., and the federal government..."
It is noted that the language quoted above contains what in effect
is a double negative. While inter—-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial could appropriately be asserted. Concurrently,
those portions of inter-agency or intra-agency materials that are
reflective of opinion, advice, recommendation and the like could in
my view be withheld. Therefore, opinions prepared by staff prior
to a determination could in my view be withheld.

Third, vyou asked whether you can use the Freedom of
Information Law "as a tool to restrict counsels to a time limit in
answering appeals/letters/reminders, etc..." Insofar as you are
referring to letters of request or appeals made under the Freedom
of Information Law, that statute provides direction concerning the
time within which agencies must respond to requests and appeals.
Specifically, §89(3) of the Freedom of Information Law states in
part that:

"Each entity subject to the provisions of this
article, within five business days of the
receipt of a written request for a record
reasonably described, shall make such record
available to the person requesting it, deny
such request in writing or furnish a written
acknowledgement of the receipt of such request
and a statement of the approximate date when
such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the
receipt of a request is given within five business days, or if an
agency delays responding for an unreasonable time after it
acknowledges that a request has been received, a request may, in my
opinion, be considered to have been constructively denied. 1In such
a circumstance, I believe that the denial may be appealed in
accordance with §89(4) (a) of the Freedom of Information Law. That
provision states in relevant part that:

"any person denied access to a record may
within thirty days appeal in writing such
denial to the head, chief executive, or
governing body, who shall within ten business
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days of the receipt of such appeal fully
explain in writing to the person requesting
the record the reasons for further denial, or
provide access to the record sought."

In addition, it has been held that when an appeal is made but
a determination is not rendered within ten business days of the
receipt of the appeal as required under §89(4) (a) of the Freedom of
Information Law, the appellant has exhausted his or her
administrative remedies and may initiate a <challenge to a
constructive denial of access under Article 78 of the Civil.
Practice Rules [Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 57
NY 2d 774 (1982)].

Lastly,Ayou asked "what is a non-specific cancellation." I am
not familiar with that term.

I hope that I have been of some assistance.
Sincerely,

cla«\@i‘( T e

Robert J. Freeman
Executive Director

RJF:im

Enc.
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Mr. Angelo Mendoza

91-A-3546

Clinton Correctional Facility
P.O. Box 2002

Dannemora, NY 12929

Dear Mr. Mendoza:

I have received your letter of January 29, as well as related
materials.

You referred to the acknowledgement on January 20 by the New
York City Police Department of the receipt of a request made on
January 13 in which it was 1indicated that a determination
concerning the request would be made on or about March 2. Based
upon that response, citing 5 U.S.C. 552a, you appealed to this
office claiming that your request was denied.

In this regard, I offer the following comments.

First, 5 U.S.C. 552a is the federal Privacy Act. That statute
applies to federal agencies; it does not apply to entities of state
or local government, such as the New York City Police Department.
The New York Freedom of Information Law, however, does apply.

Second, the Committee on Open Government is authorized to
provide advice concerning the Freedom of Information Law. The
Committee cannot require an agency to grant or deny access to
records, and it has no power to determine appeals. The provision
pertaining to the right to appeal a denial, §89(4)(a) of the
Freedom of Information Law, states in relevant part that:

"any person denied access to a record may
within thirty days appeal in writing such
denial to the head, chief executive or
governing body of the entity, or the person
thereof designated by such head, chief
executive, or governing body, who shall within
ten business days of the receipt of such
appeal fully explain in writing to the person
requesting the record the reasons for further
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denial, or provide access to the record
sought."”

For future reference, the person designated to determine appeals at
the New York City Police Department is Susan R. Rosenberg,
Assistant Commissioner, Civil Matters.

Lastly, it appears that the Department’s response
wledging the receipt of your request was appropriate, for
) of the Freedom of Information Law states in relevant part

w Q

(
at:

"Each entity subject to the provisions of this
article, within five business days of the
receipt of a written request for a record
reasonably described, shall make such record
available to the person requesting it, deny
such request in writing or furnish a written
acknowledgment of the receipt of such request
and statement of the approximate date when
such request will be granted or denied..."

I hope that I have been of some assistance and that the
foregoing serves to clatify your understanding of the role of this

office, as well as the provisions of the Freedom of Information
Law.

Sincerely,

bk T foe

Robert J. Freeman
Executive Director

RJF:3m

cc: Sgt. William J. Matusiak, Records Access Officer
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Mr. Arnis Zilgme, Esq.

Town Attorney, Town of Colonie
Memorial Town Hall

P.0O. Box 508 .
Newtonville, N.Y. 12128

The staff of the Committee on Open Government is authorized to
issue advisorvy opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Zilgme:

I appreciate receiving a copy of your determination of an
appeal rendered on January 22 under the Freedom of Information Law
concerning a request for assessment records.

The record sought, an "RPS Assessment File", was denied
because it contains information derived form real property transfer
reports, and on the ground that the records "contain lists of names
and addresses which would be used by the applicant for commercial
purposes" and, therefore, may be withheld as an unwarranted
invasion of personal privacy. While I agree with your
determination insofar as it pertains to real property transfer
data, I offer the following comments.

First, as a general matter, the Freedom of Information Law is
based upon a presumption of access.. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law.

As you may be aware, §574(5) of the Real Property Tax Law
states that:

"Forms or reports filed pursuant to this
section or section three hundred thirty-three
of the real property law shall not be made
available for public inspection of copying
except for purposes of administrative or
judicial review of assessments in accordance
with rules promulgated by the state board."
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The forms referenced above are usually "EA 5217" forms, which
include the selling price of a parcel when real property is
transferred.

To give effect to §574(5) of the Real Property Tax Law, I
believe that information derived from EA 5217 forms that is
transferred to other records should be considered confidential to
the same extent as that statute confers confidentiality with
respect to the forms [see Property Valuation Analysts v. Willianms,
164 Ad 2d 131 (1990)]. Any different result would, in my opinion,
essentially nullify the direction given by §574(5). Further, the
Freedom of Information Law, §87(2) (a), pertains to records that
"are specifically exempted from disclosure by state or federal
statute". 1In this instance, section 574(5) of the Real Property
Tax Law, a statute, would exempt the form or reports from
disclosure, except as otherwise provided.

Second, the Freedom of Information Law pertains to existing
records. Section 89(3) of the Law states in part that an agency
need not create a record in response to a request. It is
emphasized, however, that §86(4) of the Freedom of Information Law
defines the term "record'" expansively to include:

"any information kept, held, filed, produced,
reproduced by, with or for an agency or the
state legislature, in any physical form
whatsoever including, but not 1limited to,
reports, statements, examinations, memoranda,
opinions, folders, files, books, manuals,
pamphlets, forms, papers, designs, drawings,
maps, photos, letters, microfilms, computer
tapes or discs, rules, regulations or codes."

Based upon the language quoted above, if information is maintained
in some physical form, it would in my opinion constitute a "record"
subject to rights of access conferred by the Law. Further, the
definition of "record" includes specific reference to computer
tapes and discs, and it was held more than ten years ago that
"{i]lnformation is increasingly being stored in computers and access
to such data should not be restricted merely because it is not in
printed form" [Babigian v. Evans, 427 NYS 2d 688, 691 (1980); aff’d
97 AD 2d 992 (1983); see also, Szikszay v. Buelow, 436 NYS 24 558
(1981) ].

When information is maintained electronically, in a computer,
for example, it has been advised that if the information sought is
available under the Freedom of Information Law and may be retrieved
by means of existing computer programs, an agency 1is required to
disclose the information. In that kind of situation, the agency in
my view would merely be retrieving data that it has the capacity to
retrieve. Disclosure may be accomplished either by printing out
the data on paper or perhaps by duplicating the data on another
storage mechanism, such as a computer tape or disk. On the other
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hand, if information sought can be retrieved from a computer or
other storage medium only by means of new programming or the
alteration of existing programs, those steps would, in my opinion,
be the equivalent of creating a new record. As stated earlier,
since section 89(3) does not require an agency to create a record,
I do not believe that an agency would be required to reprogram or
develop new programs to retrieve information that would otherwise
be available [see Guerrier v. Hernandez-Cuebas, 165 AD 2d 218
(1991) ].

If, for instance, transfer data appears on the same tape or
disc as other assessment data that would be public, I believe that
the Town would be obliged to disclose the available data, if it has
the capacity to do so based upon its existing computer programs.
If it 1is unable to do so, a tape containing both kinds of
information could in my view be withheld. Alternatively, the data
could be printed out, and the confidential portions could be
deleted manually.

Third, it has been held that assessment rolls, whether kept on
paper or electronically, are accessible, irrespective of their
intended use.

With respect to the privacy provisions of the Freedom of
Information Law, §87(2) (b) permits an agency to withhold records to
the extent that disclosure would constitute "an unwarranted
invasion of personal privacy". Section 89(2) (b) describes a series
of unwarranted invasions of ©personal privacy, including
subparagraph (iii), which pertains to:

"sale or release of 1lists of names and
addresses 1if such 1lists would be used for
commercial or fund-raising purposes. .. "

Therefore, if a 1list of names and addresses 1is requested for
commercial or fund-raising purposes, an agency may, under most
circumstances, withhold such a list. Nevertheless, in a decision
rendered more than ten years ago, the issue was whether county
assessment rolls were accessible under the Freedom of Information
Law in computer tape format. In holding that they are, the court
found that assessment rolls or equivalent records are public
records and were public before the enactment of the Freedom of
Information Law. Specifically, in Szikszay v. Buelow [436 NYS 2d
558 (1981)], it was found that:

"An assessment roll is a public record (Real
Property Tax Law [section] 516 subd. 2;
General Municipal Law [section] 51; County Law
[section] 208 subd. 4). It must contain the
name and mailing or billing address of the
owner of the parcel (Real Property Tax Law
[sections] 502, 504, 9 NYCRR [section]
190-1(6) (1)). Such records are open to public
inspection and copying except as otherwise
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provided Dby law (General Municipal Law
[section] 51; County Law [section] 208 subd.
4) . Even prior to the enactment of the Freedom

of Information Law, and under its predecessor,
Public Officers Law [section] 66, repealed
L.1974, c. 578, assessment rolls and related
records were treated as public records, open
to public inspection and copying (Sanchez v.
Papontas, 32 A.D.2d 948, 303 N.Y.S.2d 711,
Sears Roebuck & Co. v. Hoyt, 202 Misc. 43, 107
N.Y.S.2d 756; Ops. State Comptroller 1967, p.
596)" (id. at 562, 563).

Further, 1in discussing the issue of privacy and citing the
provision dealing with lists of names and addresses, it was held
that: '

"The Freedom of Information Law limits access
to records where disclosure would constitute
’an unwarranted invasion of personal privacy’
(Public Officers Law [section] 87 subd. 2 (b),
[section] 89 subd. 2(b)iii). In view of the
history of ©public access to assessment
records, and the continued availability of
such records to public inspection, whatever
invasion of privacy may result by providing
copies of A.R.L.M. computer tapes to
petitioner would appear to be permissible
rather than ’‘unwarranted’ (cf. Advisory Opns.
of Committee on Public Access to Records, June

12, 1979, FOIL-AO-1164). In addition,
considering the legislative purpose behind the
Freedom of Information Law, it would be

anomalous to permit the statute to be used as
a shield by government to prevent disclosure.
In this regard, Public Officers Law [section]
89 subd. 5 specifically provides: ‘Nothing in
this article shall be construed to limit or
abridge any otherwise available right of
access at law or in equity of any party to
records.’" [id. at 563; now section 89(6)].

The court stated further that:

", ..the records in question can be viewed by
any person and presumably copies of portions
obtained, simply by walking into the
appropriate county, city, or town office. It
appears that petitioner could obtain the
information he seeks if he wanted to spend the
time to go through the records manually and
copy the necessary information. Therefore,
the balancing of interests, otherwise
required, between the right of individual
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Based upon the foregoing, I believe that an assessment roll or its
unless it contains confidential
data in conjunction with the conditions described earlier that

equivalent should be disclosed,

privacy on the one hand and the public
interest in dissemination of information on
the other...need not be undertaken...

"Assessment records are public information
pursuant to other provisions of law and have

been for sometime. The form of the records
and petitioner’ s purpose in seeking them do
not alter their public character or

petitioner’s concomitant right to inspect and
copy" (id.).

would restrict access.

If you would like to discuss the matter, please feel free to

contact me. I hope that I have been of assistance.

RJF:pb

Sincerely,

Pﬁ%@Jﬁh<T-élﬁt‘"-*wwwwmm

Robert J. Freeman
Executive Director

cc: Rosemary Roberts
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Mr. Rafael Robles
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The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Robles:
I have received your letter of Januaryjls.

According to your letter, you requested records from an agency
in 1990. The request was denied, you appealed, and the appeal was
denied as well. You asked whether you can "still appeal" that
denial. :

In this regard, after an appeal has been denied, an applicant
has exhausted his administrative remedies and may seek a judicial
review of the denial by initiating a proceeding under Article 78 of
the Civil Practice Law and Rules. However, the statute of
limitations relating to the commencement of such a proceeding is
four months from the date of the agency’s final determination. As
such, you could not seek judicial review of the determination
rendered in 1990 following your appeal. It is noted, however, that
you would not be barred from seeking. records by means of a new
request made under the Freedom of Information Law (see Matter of
Mitchell, Supreme Court, Nassau County, March 9, 1979). If such-a

request is denied, you may appeal the denial. If the appeal is
also denied, I believe that you may seek judicial review of that
denial.

You also wrote that your case was reported in several
newspapers, and asked whether you are entitled to gain access to
their records under the Freedom of Information Law. Here I point
out that the Freedom of Information Law is applicable to agency
records. Section 86(3) of that statute defines the term "agency"
to mean: -
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"any state or municipal department, board,
bureau, division, commission, committee,
public authority, public corporation, council,
office or other governmental entity performing
a governmental or proprietary function for the
state or any one or more municipalities
thereof, except the judiciary or the state
legislature."

Therefore, the Freedom of Information Law would n

newspapers or records that they maintain.

AT vy

Lastly, as you requested, enclosed is the Committee’s latest

annual report.
I hope that I have been of some assistance.
Sincerely,

% o —

Robert J. Freeman
Executive Director

RJF:pb
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Mr. Ronald Goldstock

Deputy Attorney General

Statewide Organized Crime Task Force
143 Grand Street

White Plains, NY 10601

Dear Mr. Goldstock:

I have received a copy of a letter of January 22 addressed to
you by Jeremy Travis, Deputy Commissioner of the New York City
Police Department, regarding your disclosure of a so-called "DD-5"
prepared by the Department to the New York Times.

In brief, Mr. Travis wrote that the Police Department has
taken the position, based upon a judicial decision, that DD-5's
"are not disclosable" under the Freedom of Information Law, for
they consist of "intra-agency materials which do not contain final
agency policy or determinations, and therefore are exempt from
disclosure." Further, he asked that your office "adopt the same
legal position."

From my perspective, the position taken by the Department, to
engage in blanket denials of DD-5’s generally, is overly simplistic
and is inappropriate as a matter of law.

The case that Mr. Travis cited, Scott v. Slade [577 NY¥S 2d
861, Ad 2d__ (1992)], affirmed a decision upholding a denial of
a request for a DD-5. While that decision might have been correct
in that instance, another decision rendered by the same court, the
Appellate Division, First Department, reached a different
conclusion following an in camera inspection. In Mitchell v.
Slade, it was found that: '

"[tlhe Motion Court, after reviewing the
documents in camera, declined to dismiss the
petition and held that respondent had failed
to meet its burden of proving exemption for
the redacted DD-5 follow up report. The
Motion Court held that the exceptions
contained in Public Officers Law §87(2) did
not apply in this factual context, citing
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Cornell Univ. v. City of N.Y. Police Dept.
(153 Ad 2d 515), and ordered production of the
DD-5 with appropriate redaction. On this
record, after a careful review of the
documents produced to the Motion Court, we are
satisfied that the materials are not exempt
under the law enforcement exemption (Public
Officers Law §87[2][e] or the intra-agency
(Public Officers Law §87[2][g])" [173 Ad 2d
226, 227 (1991)].

In my opinion, based upon Mitchell, it would be inappropriate to
engage in denials of access to DD-5’s in every instance in which
they are requested. Rather, as suggested in that decision, the
"factual context", the specific contents of the records, and the
effects of their disclosure are the factors that must be considered
in determining the extent to which those records may be withheld
or, conversely, must be disclosed.

As you are aware, §87(2)(e) enables an agency to withhold
records that:

"are compiled for law enforcement purposes and
which, if disclosed, would:

i. interfere with law enforcement
investigations or judicial proceedings;

ii. deprive a person of a right to a fair
trial or impartial adjudication;

iii. identify a confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigative techniques
or procedures, except routine techniques and
procedures."

The foregoing indicates that records compiled for law enforcement
purposes can only be withheld to the extent that disclosure would
result in the harmful effects described in sub- paragraphs (i)
through (iv) of §87(2) (e).

The other basis for denial, which was cited by Mr. Travis,
§87(2) (g), permits an agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or data;

ii. instructions to staff that affect the
public;
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iii. final agency policy or determinations; or

iv. external audits, including but not
limited to audits performed by the comptroller
and the federal government... "

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial applies. Concurrently, those portions of inter-agency
or intra-agency materials that are reflective of opinion, advice,
recommendation and the like could in my view be withheld.

Again, I believe that the contents of the records and the
effects of disclosure determine rights of access, and that a policy
of denying requests for DD-5’s in every instance is inconsistent
with the requirements of the Freedom of Information Law.

Moreover, even when an agency has the authority to withhold
records in accordance with the grounds for denial, it is not
required to do so. The introductory language of §87(2) of the
Freedom of Information Law indicates that an agency "may" withhold
records falling within the scope of the exemptions that follow and,
as stated by the Court of Appeals, "...while an agency is permitted
to restrict access to those records falling within the statutory
exemptions, the 1language of the exemption provision contains
permissive rather than mandatory language, and it is within the
agency’s discretion to disclose such records...if it so chooses"
[Capital Newspapers v. Burns, 67 NY 2d 562, 567 (1986)].

If you would like to discuss the matter, please feel free to
contact me.

Sincerely,

Robert J. Freeman
Executive Director

RJF:jm

cc: Jeremy Travis, Deputy Commissioner
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Mr. Michael Jon Spencer
Executive Director

Hospital Audiences, Inc.

220 West 42nd Street, 13th Floor
New York, NY 10036 ’

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solelv upon the facts presented in your correspondence.

Dear Mr. Spencer:

I have received your letter of January 21 and the materials
attached to it. You have sought assistance in obtaining records
from the New York State Urban Development Corporation ("UDC").

By way of background, you wrote that your organization
responded to "an RFU (REQUEST FOR USERS)" issued by the UDC in
1988, and that four years later, you were informed that your
proposal and forty-three others were rejected. Although your
request for a list of applicants was granted, in response to a
second request for additional information concerning your response
to the RFU, you were informed that UDC had "nothing in the files".
You wrote that the "missing link here is a group called The New
42nd St., previously called the 42nd Street Entertainment
Corporation (ETC) set up as an agent of UDC to help carry out UDC’s
policy" and that the group "received all proposals after the UDC
personnel evaluated this for over a year and a half." Further, in
response to your request to "ETC/New 42", you were informed that it
was "an independent entity" and that it is "apparently accountable
to no one."

Attached to your letter is a request for users issued by that
entity. The first sentence of that document states that:

"The 42nd Street Entertainment Corporation,
(‘the Entertainment Corporation’) at the
request of the New York State Urban
Development Project Inc. (’42nd Street D.P.’),
and in consultation with the New York City
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Public Development Corporation (’PDC’), is
soliciting proposals from potential users..."

The document also states that: "The Entertainment Corporation is

conceived of as an independent, self-perpetuating, not-for-profit
entity with a Board whose members are appointed initially by the
Governor and the Mayor", and that "proposals will be evaluated by
the Entertainment Corporation, which will make recommendations to
UDC and the City" based on criteria described in the document.

It is your view that "the ETC/New 42 is acting as an agent for
the UDC and is therefore accountable to supplying the requested
information."

In this regard, I offer the following comments.

First, the Freedom of Information Law is applicable to agency
records, and §86(3) of the Law defines the term "agency" to mean:

"any state or municipal department, board,
bureau, division, commission, committee,
public authority, public corporation, council,
office or other governmental entity performing
a governmental or proprietary function for the
state or any one or more municipalities
thereof, except the judiciary or the state
legislature."

UDC is in my view clearly an agency, for it is a governmental
entity that performs a governmental function for the state. The
status of "ETC/New 42" 1is unclear. Although it appears to be
intended to be an "independent", not-for-profit entity, its board
apparently consisted or continues to consist of members appointed
by the Governor and the Mayor of New York City. Its status,
however, 1is in my opinion not necessarily determinative of the
matter.

Second, similarly, the physical possession by the UDC of the
records sought, or the absence thereof, 1is not necessarily
determinative of rights of access. As indicated earlier, the
Freedom of Information Law pertains to agency records. Section
86(4) of that statute defines the term "record" expansively to
include:

"any information kept, held, filed, produced,
reproduced by, with or for an agency or the
state legislature, 1in any physical form
whatsoever including, but not limited to,
reports, statements, examinations, memoranda,
opinions. folders, files, books, manuals,
pamphlets, forms, papers, designs, drawings,
maps, photos, letters, microfilms, computer
tapes or discs, rules, regulations or codes."
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The Court of Appeals has construed the definition as broadly
as 1its specific language suggests. The first such decision that
dealt sgquarely with the scope of the term "record" involved
documents pertaining to a lottery sponsored by a fire department.
Although the agency contended that the documents did not pertain to
the performance of its official duties, i.e., fighting fires, but
rather to a "nongovernmental" activity, the Court rejected the
claim of a "governmental versus nongovernmental dichotomy" [see
Westchester Rockland Newspapers v. Kimball, 50 NY 24 575, 581
(1980) ] and found that the documents constituted "records" subject
to rights of access granted by the Law. Moreover, the Court
determined that:

"The statutory definition of ‘record’ makes
nothing turn on the purpose for which it
relates. This conclusion accords with the
spirit as well as the letter of the statute.
For not only are the expanding boundaries of
governmental activity increasingly difficult

to draw, but in perception, if not in
actuality, there is bound to be considerable
crossover between governmental and

nongovernmental activities, especially where
both are carried on by the same person or
persons" (id.).

In a decision involving records prepared by corporate boards
furnished voluntarily to a state agency, the Court of Appeals
reversed a finding that the documents were not "records," thereby
rejecting a claim that the documents "were the private property of
the intervenors, voluntarily put in the respondents’ ’‘custody’ for
convenience under a promise of confidentiality" [Washington Post v.
Insurance Department, 61 NY 2d 557, 564 (1984)]. Once again, the
Court relied upon the definition of "record" and reiterated that
the purpose for which a document was prepared or the function to
which it relates are irrelevant. Moreover, the decision indicated
that "When the plain language of the statute is precise and
unambiguous, it is determinative" (id. at 565).

From my perspective, based upon its specific language, the
definition of "record" includes not only documents that are
physically maintained by an agency; it refers to documents are that
are "kept, held, filed, produced or reproduced by, with or for an
agency." If the records sought were produced for an agency, i.e.,
the UDC, I believe that they would fall within the coverage of the
Freedom of Information Law, even if they are in the physical
possession of a different entity.

I direct your attention to the judicial interpretation of the
Freedom of Information Law concerning records prepared by outside
consultants for agencies. When an agency lacks the resources,
staff or expertise needed to develop opinions or obtain facts
concerning a function to be carried out by government, it might
retain a consultant to provide expertise or advice. Even though



Mr. Michael Jon Spencer
February 5, 1993
Page -4-

consultants or consulting firms may be private entities rather than
governmental entities, it has been found that the records prepared
by those entities or firms for agencies should be treated as if
they were prepared by an agency. As stated by the Court of
Appeals:

"In connection with their deliberative
process, adencies may at times require
opinions and recommendations from outside
consultants. It would make little sense to
protect the deliberative process when such
reports are prepared by agency employees yet
deny this protection when reports are prepared
from the same purpose by outside consultants
retained by agencies. Accordingly, we hold
that records may be considered ‘intra-agency
material" even though prepared by an outside
consultant at the behest of an agency as part
of the agency’s deliberative process (see
Matter of Sea Crest Constr. Corp. v. Stubing,
82 AD 2d 546, 549, supra; Matter of 124 Ferry
St. Realtyv Corp. v. Hennessy, 82 AD2d 981,
983)" [Xerox Corporation v. Town of Webster,
65 NY 2d 131, 132-133 (1985)]."

Based upon the foregoing, a report prepared by a consultant for an
agency may be withheld or must be disclosed in the same manner as
a record prepared by the staff of an agency. I would contend that
a consultant’s report, information "produced for" an agency, would
fall within the scope of the Freedom of Information Law even if it
is in the physical possession of a consultant rather than the
agency. Any other conclusion would, in my opinion, serve to negate
the effect of the decision rendered by the Court of Appeals.

Moreover, in a decision cited earlier, the Court of Appeals
discussed the scope and intent of the Freedom of Information Law
and found that:

"Key 1s the Legislature’s own unmistakably
broad declaration that, ’‘[as] state and local
government services 1increase and public
problems become more sophisticated and complex
and therefore harder to solve, and with the
resultant increase in revenues and
expenditures, it 1is incumbent upon the state
and its localities to extend public
accountability wherever and whenever feasible’
(emphasis added; Public Officers Law, section
84) .

", ..For the successful implementation of the
policies motivating the enactment of the
Freedom of Information Law centers on goals as
brocad as the achievement of a more informed
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electorate and a more responsible and
responsive officialdom. By their very nature
such objectives cannot hope to be attained
unless the measures taken to bring them about
permeate the body politic to a point where
they Dbecome the rule rather than the
exception. The phrase ‘public accountability
wherever and whenever feasible’ therefore
merely punctuates with explicitness what in
any event is implicit" [Westchester-Rockland
Newspapers, supra, at 579].

To be consistent with the intent of the Freedom of Information
Law and its broad interpretation by the state’s highest court, I
believe that the UDC must give effect to the Law so as to "extend
public accountability wherever and whenever feasible."

If the not-for-profit entity produced records for UDC or
maintains records for or on its behalf, UDC should in my opinion
direct that agency to release records to the extent required by the
Freedom of Information Law, or, alternatively, UDC could obtain the
records sought or copies thereof for the purpose of reviewing them
and determining the extent to which the Freedom of Information Law
requires disclosure. ’

Since you characterized the ETC/New 42 as an "agent”, I point
out that I am not an expert with respect to the use of that term or
the functions, duties of agents and the relationships they have

with their principals. Consequently, in an effort to provide
useful advice, I reviewed New York Jurisprudence, 2nd, for
guidance. Under the subject entitled "Agency", §1 states in

relevant part that:

"Agency is the relationship which results from
the manifestation of consent by one person to
another that the other shall act on his behalf
and subject to his control, and consent by the
other so to act. The word ‘agency’ imports
the contemporaneous existence of a principal;
there is no agency unless one is acting for
and on behalf of another.

"An agency 1is a person authorized by another
to act on his account or under his control.
An agent is one who acts for or in the place
of another by authority from him. He is one
who, by the authority of another, undertakes
to transact some business or manage some
affairs on account of such other. He is a
substitute or deputy appointed Dby  his
principal, with power to do the things which
the principal may or can do, and primarily to
'bring about business relationship between the
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principal and third persons. It is generally
understood that a ’‘manager’ is an agent."

On the basis of the materials you forwarded, it appears that
ETC/New 42 may have served either in the capacity as an agent of
UDC or a consultant to UDC, or both.

Third, assuming that ETC/New 42 is or had been an agent of or
consultant to the UDC and that the records at issue are subject to
the Freedom of Information Law, the remaining question involves the
extent to which the records must be disclosed.

The records in which you are interested include reviews,
evaluations, critiques, recommendations and the like prepared by
UDC staff, consultants or others designated by UDC concerning your
organization’s proposal. 1In this regard, as a general matter, the
Freedom of Information Law is based upon a presumption of access.
Stated differently, all records of an agency are available, except
to the extent that records or portions thereof fall within one or
more grounds for denial appearing in section 87(2) (a) through (i)
of the Law. Recommendations and similar records prepared by UDC
staff and its consultants would, as indicated by the Court of
Appeals in Xerox Corp. V. Town of Webster, supra, constitute

"intra—-agency materials". Therefore, those kinds of records would
fall within the scope of the provision dealing with those
materials, §87(2) (g). That provision permits an agency to withhold

records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or
data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations;
or

iv. external audits, including but not

limited to audits performed by the comptroller
and the federal government..."

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial could appropriately be asserted. Concurrently,

those portions of inter~agency or intra-agency materials that are
reflective of opinion, advice, recommendation and the like could in
my view be withheld. As such, even if the Freedom of Information
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Law is applicable, the extent to which the records in which you are
interested would be accessible under the Law may be limited.

Lastly, it is questionable in my view whether the UDC, after
having had custody of the records at issue, could validly have
transferred them to ETC/New 42 or otherwise disposed of the
records. Under Article 57 of the Arts and Cultural Affairs Law, it
is my understanding that a state agency, such as UDC, cannot
dispose of or transfer records from its custody without receiving
prior approval from the Commissioner of Education. Unless such
approval was obtained by UDC, it is possible that the transfer of
records by UDC to ETC/New 42 was 1inconsistent with 1legal
requirements.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact mne.

Sincerely,

o T P —

Robert J. Freeman
Executive Director

RIF:jm

cc: Lawrence M. Gerson
Virginia M. Ryan
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Mr. Pete Panse

Wallkill citizens’ Coalition, Inc.
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The staff of the Committee on Open Government is authorized to
issue advisorv opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr.. Panse:

I have received your letter of January 18 in which vyou
requested an advisory opinion concerning the Freedom of Information
Law.

According to your letter and the material attached to it, your
request for "departmental worksheets used to prepare the 1993
budget" was denied by the Supervisor of the Town of Wallkill on the
ground that those records "are intra-agency documents and are
exempt". ‘

In this regard, I offer the following comments.

First, as a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law.

Second, I agree that the records in question constitute
"intra-agency documents". However, the provision that deals with
those kinds of records, due to its structure, often requires
disclosure. Specifically, §87(2) (g) of the Freedom of Information
Law permits an agency to withhold records that:

"are inter-—-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or
data;
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ii. instructions to staff that affect the
public;

iii. final agency policy or determinations;
or

iv. = external audits, including but not

limited to audits performed by the comptroller
and the federal government..."

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial could appropriately be asserted. Concurrently,
those portions of inter-agency or intra-agency materials that are
reflective of opinion, advice, recommendation and the like could in
my view be withheld.

In a case involving similar records, also called "budget
worksheets!”", it was held that numerical figures, including
estimates and projections of proposed expenditures, are accessible,
even though they may have been advisory and subject to change. 1In
that case, I believe that the records at issue contained three
columns of numbers related to certain areas of expenditures. One
column consisted of a breakdown of expenditures for the current
fiscal year; the second consisted of a breakdown of proposed
expenditures recommended by a state agency; the third consisted of
a breakdown of proposed expenditures recommended by a budget
examiner for the Division of the Budget. Although the latter two
columns were merely estimates and subject to modification, they
were found to be "statistical tabulations" accessible under the
Freedom of Information Law as originally enacted [see Dunlea V.
Goldmark, 380 NYS 2d 496, aff’d 54 AD 2d 446, aff’d 43 NY 24 754
(1977) 1. At that time, the Freedom of Information Law granted
access to "statistical or factual tabulations" [see original Law,
§88 (1) (4d)]. Currently, §87(2)(g)(i) requires the disclosure of
"statistical or factual tabulations or data". As stated by the
Appellate Division in Dunlea:

"[I]t is readily apparent that the language
statistical or factual tabulation was meant to
be something other than an expression of
opinion or naked argqument for or against a
certain position. The present record contains
the form used for work sheets and it
apparently was designed to accomplish a
statistical or factual presentation of data
primarily in tabulation form. 1In view of the
broad policy of public access expressed in §85
the work sheets have been shown by the
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appellants as being not a record made
available in §88" (54 Ad 2d 446, 448)."

The Court was also aware of the fact that the records were used in
the deliberative process, stating that:

"The mere fact that the document is a part of
the deliberative process is irrelevant in New
York State because §88 clearly makes the back-
up factual or statistical information to a
final decision available to the public. This
necessarily means that the deliberative
process is to be a subject of examination
although limited to tabulations. In
particular, there is no statutory requirement
that such data be limited to ‘objective’
information and there no apparent necessity
for such a limitation" (id. at 449).

Based upon the language of the determination quoted above, which
was affirmed by the state’s highest court, it is my view that the
records in dquestion, to the extent that they consist of
"statistical or factual tabulations or data", are accessible under
the Freedom of Information Law.

Further, another decision highlighted that the contents of
materials falling within the scope of section 87(2) (g) represent
the factors in determining the extent to which inter-agency or
intra-agency materials must be disclosed or may be withheld. For
example, in Ingram v. Axelrod, the Appellate Division held that:

"Respondent, while admitting that the report
contains factual data, contends that such data
is so intertwined with subject analysis and
opinion as to make the entire report exempt.
After reviewing the report in camera and
applying to it the above statutory and
regulatory criteria, we find that Special Term
correctly held pages 3-5 (/Chronology of
Events’ and ’‘Analysis of the Records’) to be
disclosable. These pages are clearly a
‘collection of statements of objective
information logically arranged and reflecting
objective reality’. (10 NYCRR 50.2[b]).
Additionally, pages 7-11 (ambulance records,
list of interviews) should be disclosed as
’factual data’. They also contain factual
information upon which the agency relies
(Matter of Miracle Mile Assoc. Vv Yudelson,

68 AD2d 176, 181 mot for 1lve to app den 48
NY2d 706). Respondents erroneously claim that
an agency record necessarily is exempt if both
factual data and opinion are intertwined in
it; we have held that ’‘[t]he mere fact that
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some of the data might be an estimate or a
recommendation does not convert it into an
expression of opinion’ (Matter of Polansky Vv
Regan, 81 AD2d 102, 104; emphasis added).
Regardless, in the instant situation, we find
these pages to be strictly factual and thus
clearly disclosable" [90 AD 24 568, 569
(1982)].

Similarly, the Court of Appeals has specified that the
contents of intra-agency materials determine the extent to which
they may be available or withheld, for it was held that:

"While the reports in principle may be-exempt
from disclosure, on this record - which
contains only the barest description of them -
we cannot determine whether the documents in
fact fall wholly within the scope of FOIL’s
exemption for ‘intra-agency materials,’ as
claimed by respondents. To the extent the
reports contain ‘statistical or factual
tabulations or data’ (Public Officers Law
section 87[2]([g][i], or other material subject
to production, they should be redacted and
made available to the appellant" (id. at 133).

In short, even though statistical or factual information may be
"intertwined" with opinions, the statistical or factual portions,
if any, as well as any policy or determinations, would be
available, unless a different ground for denial could properly be
asserted.

In an effort to enhance compliance with and understanding of
the Freedom of Information Law, a copy of this opinion will be
forwarded to the Town Supervisor.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

ﬁbbert J. Freeman
Executive Director

RJF:pb
cc: William Cummings, Supervisor
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Mr. James A. Constantino, Supervisor
Town of Rotterdam

Town Hall

Vinewood Avenue
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The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in vour correspondence.

Dear Mr. Constantino:

I have received your letter of January 21, as well as copies
of portions of requests made under the Freedom of Information Law.

. The requests involve the "total amount" of costs relating to
a variety of expenditures and "breakdowns" of certain areas of
expenditures. It 1is your view that the requests are
"unreasonable'", and you sought my comments and suggestions
concerning how they might best be resolved.

In this regard, as you are aware, the Freedom of Information
Law pertains to existing records, and §89(3) of the Law states in
part that an agency need not create a record in response to a
request. Therefore, if for example, the breakdowns or totals that
have been requested have not be prepared, the Town would not be
obliged to prepare new records in order to accommodate an

applicant. Similarly, the Freedom of Information Law does not
require that agency officials provide information by providing
answers to questions. Certainly those officials may answer

questions; nevertheless, that is not the function of the Freedom of
Information Law. It is suggested that you or your staff indicate
that the title of the Freedom of Information Law is somewhat
misleading, explaining that it is not a vehicle that requires
agency officials to prepare new records by performing research,
creating new records or providing information in response to
questions, and by further explaining that it is intended to involve
requests for existing records.

Further, §89(3) also requires that an applicant must
"reasonably describe" the records sought. It has been held that a
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request reasonably describes the records when the agency can locate
and identify the records based on the terms of a request, and that
to deny a request on the ground that it fails to reasonably
describe the records, an agency mnmust establish that *"the
descriptions were insufficient for purposes of 1locating and
identifying the documents sought" [Konigsberqg v. Coughlin, 68 NY 2d
245, 249 (1986)].

Although it was found in the decision cited above that the
agency could not reject the request due to its breadth, it was also
stated that:

"respondents have failed to supply any proof
whatsoever as to the nature ~ or even the
existence - of their indexing system: whether
the Department’s files were indexed in a
manner that would enable the identification
and location of documents in their possession
(cf. National Cable Tel. Assn. v Federal
Communications Commn., 479 F24 183, 192
[Bazelon, J.] [plausible claim of
nonidentifiability under Federal Freedom of
Information Act, 5 USC section 552 (a) (3),
may be presented where agency’s indexing
system was such that ’'the requested documents
could not be identified by retracing a path
already trodden. It would have required a
wholly new enterprise, potentially requiring a
search of every file in the possession of the
agency’])" (id. at 250).

In my view, whether a request reasonably describes the records
sought, as suggested by the Court of Appeals, may be dependent upon
the terms of a request, as well as the nature of an agency’s filing
system. In Konigsberg, it appears that the agency was able to
locate the records on the basis of an inmate’s name and
identification number.

, In the context of the requests that you have received, I must
admit to being unfamiliar with the Town’s record-keeping systems;
whether you have the ability to locate and identify existing
records sought in the manner in which they have been requested is
unknown to me. It is possSible, however, that based upon your
filing or indexing mechanisms, certain requests might not have
reasonably described the records.

When appropriate to do so, it might be worthwhile to explain
to applicants how records are kept in order that they can make
requests on the basis of your record-keeping systems, thereby
enabling Town officials to readily retrieve or locate records. 1In
addition, applicants might be offered an opportunity to inspect
records in order that they may prepare their own breakdowns or
totals when the Town does not maintain those kinds of records or
figures.
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I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

N R TN

Robert J. Freeman
Executive Director

RJF:pb
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Ms. Irma DeHaro Frier
Frier Associates, Inc.
368 W. 46th Street
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The staff of the Committee on Open Government is authorized to
issue advisorv opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in vour correspondence.

Dear Ms. Frier:

As you are aware your letter of January 22 addressed to
Richard Rifkin of the Department of Law has been forwarded to the
Committee on Open Government. The Committee is authorized to
advise with respect to the Freedom of Information Law. It is noted
that there is no state agency empowered to enforce the Freedom of
Information Law or compel an agency to grant or deny access to
records.

The materials attached to your letter pertain to a request
directed to the Port Authority relating to a request for proposals
("RFP"), as well as correspondence, memoranda and similar records
concerning the RFP process in a particular case, and records of a
RFP evaluation committee.

In this regard, it is emphasized at the outset that the
Freedom of Information Law is applicable to agency records.
Section 86(3) of that statute defines the term "agency" to mean:

"any state or municipal department, board,
bureau, division, commission, committee,
public authority, public corporation, council,
office or other governmental entity performing
a governmental or proprietary function for the
state or any one or more municipalities
thereof, except the judiciary or the state
legislature."

Since the Port Authority is a bi-state entity operating in New York
and New Jersey, I do not believe that it is subject to the New
York, New Jersey or federal freedom of information statutes. 1In
short, a state cannot impose its laws beyond its borders, and it
has been held that the Freedom of Information Law does not apply to
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a bi-state agency (see e.g., Metro-ILA Pension Fund v. Waterfront
Commission of New York Harbor, Sup. Ct., New York County, NYLJ,
December 16, 1986). However, I believe that the Port Authority has
adopted a policy on disclosure that is generally consistent with
the New York Freedom of Information Law.

Assuming that the Port Authority were to give effect to the
New York Freedom of Information Law, several points should be made.

First, as a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in §87(2) (a) through (i) of the Law.

Second, potentially relevant is §87(2)(c), which enables
agencies to withhold records to the extent that disclosure "would
impair present or imminent contract awards or collective bargaining
negotiations." From my perspective, the key word in the quoted
provision is "impair", and the question involves how disclosure
would impair the process of awarding contracts.

Section 87(2) (c) often applies in situations in which agencies
seek bids or RFP’s. While I am not an expert on the subject, I
believe that bids and the processes relating to bids and RFP’s are
different. As I understand the matter, prior to the purchase of
goods or services, an agency might solicit bids. So long as the
bids meet the requisite specifications, an agency must accept the
low bid and enter into a contract with the submitter of the low
bid. When an agency seeks proposals by means of RFP’s, there is no
obligation to accept the proposal reflective of the lowest cost;
rather, the agency may engage in negotiations with the submitters
regarding cost as well as the nature or design of goods or
services, or the nature of the project in accordance with the goal
sought to be accomplished. As such, the process of evaluating
RFP’s is generally more flexible and discretionary than the process
of awarding a contract following the submission of bids.

When an agency solicits number of bids, but the deadline for
their submission has not been reached, premature disclosure to
another possible submitter might provide that person or firm with
an unfair advantage vis a vis those who already submitted bids.
Further, disclosure of the identities of bidders or the number of
bidders might enable another potential bidder to tailor his bid in
a manner that provides him with an unfair advantage in the bidding
process. In such a situation, harm or "impairment" would likely be
the result, and the records could justifiably be denied. However,
when the deadline for submission of bids has been reached, all of
the submitters are on an equal footing and, as suggested earlier,
an agency 1is generally obliged to accept the lowest appropriate
bid. In that situation, the bids would, in my opinion, be
available.
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In the case of RFP’s, even though the deadline for submission

of proposals might have passed, an agency may engage in
negotiations or evaluations with the submitters resulting in
alterations in proposals or costs. Whether disclosure at that

juncture would "impair" the process of awarding a contract is, in
my view, a question of fact. In some instances, disclosure might
impair the process; in others, disclosure may have no harmful
effect or might encourage firms to be more competitive, thereby
resulting in benefit to the agency and the public generally.

Also, of potential significance is §87(2) (d), which enables an
agency to withhold records or portions thereof that:

"are trade secrets or are submitted to an
agency by a commercial enterprise or derived
from information obtained from a commercial
enterprise and which if disclosed would cause
substantial injury to the competitive position
of the subject enterprise."

In my opinion, the question under section 87(2) (d) involves the
extent, if any, to which disclosure would "cause substantial injury
to the competitive position" of forms responding to RFP’s. If, for
example, the data could be used to ascertain the value of an
entity’s property or involves significant financial information, it
might be contended that certain of the data might, if disclosed,
cause substantial injury to its competitive position.

The concept and parameters of what might constitute a "trade
secret" were discussed in Kewanee 0il Co. v. Bicron Corp., which
was decided by the United States Supreme Court in 1973 (416 (U.S.
470). Central to the issue was a definition of "trade secret'" upon
which reliance is often based. Specifically, the Court cited the
Restatement of Torts, section 757, comment b (1939), which states
that:

"[a] trade secret may consist of any formula,
pattern, device or compilation of information
which is used in one’s business, and which
gives him an opportunity to obtain an
advantage over competitors who do not know or
use it. It may be a formula for a chemical
compound, a process of manufacturing, treating
or preserving materials, a pattern for a
machine or other device, or a 1list of
customers" (id. at 474, 475).

In its review of the definition, the court stated that "[T]he
subject of a trade secret must be secret, and must not be of
public knowledge or of a general Kknowledge in the trade or
business'" (id.).
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In my view, the nature of the records and the area of commerce
in which a profit-making entity is involved would be the factors
used to determine the extent to which disclosure of the records
would Y“cause substantial injury to the competitive position" of the
enterprise. Therefore, the proper assertion of §87(2) (d) would be
dependent upon the facts and, again, the effect of disclosure upon
the competitive position of the entity to which the records relate.

Lastly, internal communications between or among an agency’s
staff would be subject to §87(2)(g). That provision permits an
agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or
data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations;
or

iv. external audits, including but not

limited to audits performed by the comptroller
and the federal government..."

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial could appropriately be asserted. Concurrently,
those portions of inter-agency or intra-agency materials that are
reflective of opinion, advice, recommendation and the like could in
my view be withheld.

o I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

PR Fraee

Robert J. Freeman
Executive Director

RJF:pb
cc: Karen Eastman
Dorothea Manning
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Mr. Raymond Campanale
88-A-6177

P.O. Box 500
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The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in yvour correspondence.

Dear Mr. Campanale:

I have received your letter of January 21 in which you sought
guidance concerning a request made under the Freedom of Information
Law.

Having made a request to the New York City Department of
Records and Information Services relating to the '"building
specification" of a particular address in the Bronx, you were
directed to make your request to the office of Department of
Buildings in the Bronx. Since you received no response, you asked
whether the Department of Buildings is subject to the Freedom of
Information Law.

In this regard, I offer the following comments.

First, it is clear in my opinion that the Depaftment of
Buildings is an agency required to comply with the Freedom of
Information Law. :

Second, under regulations promulgated by the Committee on Open
Government (21 NYCRR Part 1401), each agency 1is required to
designate one or more "records access officers". The records
access officer has the duty of coordinating an agency’s response to
requests. In my view, the person in receipt of your request should
have responded in accordance with the Freedom of Information Law,
contacted the records access officer 1in order to obtain
instructions or forwarded the request to the records access
officer. Under the circumstances, it is suggested that you
resubmit your request to the records access officer, Mr. Charles
Sturcken. His address is New York City Department of Buildings, 60
Hudson Street, New York, N.Y. 10013.
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Third, the Freedom of Information Law provides direction
concerning the time and manner in which agencies must respond to
requests. Specifically, §89(3) of the Freedom of Information Law
states in part that:

"Each entity subject to the provisions of this
article, within five business days of the
receipt of a written request for a record
reasonably described, shall make such record
available to the person requesting it, deny
such request in writing or furnish a written
acknowledgement of the receipt of such request
and a statement of the approximate date when
such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the
receipt of a request is given within five business days, or if an
agency delays responding for an unreasonable time after it
acknowledges that a request has been received, a request may, in my
opinion, be considered to have been constructively denied. 1In such
a circumstance, I believe that the denial may be appealed in
accordance with §89(4) (a) of the Freedom of Information Law. That
provision states in relevant part that:

"any person denied access to a record may
within thirty days appeal in writing such
denial to the head, chief executive, or
governing body, who shall within ten business
days of the receipt of such appeal fully
explain in writing to the person requesting
the record the reasons for further denial, or
provide access to the record sought."

In addition, it has been held that when an appeal is made but
a determination is not rendered within ten business days of the
receipt of the appeal as required under §89(4) (a) of the Freedom of
Information Law, the appellant has exhausted his or her
administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the civil
Practice Rules [Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 57
NY 2d 774 (1982)].

I hope that I have been of some assistance.
Sincerely,

Z_A \g’@f& T Oﬁf\ﬁ*——-—\

Robert J. Freeman
Executive Director

RJF:pb
cc: Charles Sturcken
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The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Luebbert:

I have received your 1letter of January® 24 and the
correspondence attached to it. You have sought an advisory opinion
concerning a series of delays in response to your requests for
records directed to the Town of Newburgh.

In this regard, the Freedom of Information Law provides
direction concerning the time and manner in which agency officials
must respond to requests. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this
article, within five business days of the
receipt of a written request for a record
reasonably described, shall make such record
available to the person requesting it, deny
such request in writing or furnish a written
acknowledgement of the receipt of such request
and a statement of the approximate date when
such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the
receipt of a request is given within five business days, or if an
agency delays responding for an unreasonable time after it
acknowledges that a request has been received, a request may, in my
opinion, be considered to have been constructively denied. In such
a circumstance, I believe that the denial may be appealed in
accordance with §89(4) (a) of the Freedom of Information Law. That
provision states in relevant part that:

"any person denied access to a record may
within thirty days appeal in writing such
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denial to the head, chief executive, or
governing body, who shall within ten business
days of the receipt of such appeal fully
explain in writing to the person requesting
the record the reasons for further denial, or
provide access to the record sought."

In addition, it has been held that when an appeal is made but
a determination is not rendered within ten business days of the
receipt of the appeal as required under §89(4) (a) of the Freedom of
Information Law, the appellant has exhausted his or her
administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil
Practice Rules (Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 57
NY 2d 774 (1982)].

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

ddiod € P

‘Robert J. Freeman
Executive Directpr

RJF:pb
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Mr. Charles Millson
81-D-0019

135 State Street
Auburn, N.Y. 13021

The staff of the Committee on Open Government is authorlzed to;:
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in vour correspondence.

Dear Mr. Millson:

I have received your letter of January 21, as well as the
materials attached to it.

You have raised the following questions concerning the Freedom
of Information Law:

"1l.. Can a person designate another person to
act:.as his agent in pursuing a F.0.I.L.
request and obtaining documents?

2. Can a person have access to the District
Attorneys’ files in pursuing their own
F.0.I.L. request as long as they have the
permission of the defendant in that action?

3. As noted in 1 & 2, can a denial by a
District Attorney be legal simply because he
demands the request be done in a partlcular
way by a particular person?

4. Can an agency deny a F.0.I.L. request for
records known to be in the agencys’ possession
on the basis that another agency may also have
copies of the records being requested?"

In this regard, I offer the following comments.
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First, as a general matter, any person may seek records under
the Freedom of Information Law. Further, it has been held that
when records are accessible under the Freedom of Information Law,
they must be made equally available to any person, without regard
to one’s status or interest [see e.g., Burke v. Yudelson, 51 AD 2d
673 (1976); Farbman v. New VYork City, 62 NY 24 75 (1984)].
However, in some circumstances, records may be available under the
Freedom of Information Law only to the subject of the records. 1If,
for example, a record pertains to a particular individual, it may
be available to that person, but disclosure might constitute "an
unwarranted invasion of personal property" [see Freedom of
Information Law, §87(2)(b)] if disclosed to others. In such a
'circumstance, I believe that the subject of a record may authorize
another person to seek and obtain the records on his or her behalf.
As stated in §89(2) (c¢), unless a different ground for denial would
apply, "disclosure shall not be construed to constitute an
unwarranted invasion of personal property...when the person to whom
a record pertains consents in writing to disclosure". Therefore,
assuming that records would be available to you under the Freedom
of Information Law, you could provide written consent to dlsclosew‘
the records to a person acting on your behalf. .- -

Second, with respect to a demand that a request "be done in a
particular way", §89(3) .0of the Freedom of Information Law states in
part that an agency must respond tc a "written request for a record
reasonably described". Therefore, an agency may require that a
request be made in writing and that the request must contain
sufficient detail to enable agency officials to locate and identify
the records sought.

Third, I do not believe that an agency may deny a request for
records solely on the basis that another agency possesses copies of
the same recorad. It is noted that §86(4) of the "Freedom of
Information Law defines the term "record" to mean:

"any information kept, held, filed, produced
or reproduced by, with or for an agency or the
state 1legislature, 1in any physical form
whatsoever including, but not 1limited to,
reports, statements, examinations, memoranda,
opinions, folders, files, books, manuals,
pamphlets, forms, papers, designs, drawings,
maps, photos, letters, microfilms, computer
tapes or discs, rules, regulations or codes."

Further, §87(2) requires that agencies disclose records to the
extent required by law. Therefore, in my view, if a record is
"kept, held {or] filed" by an agency, the agency would be obliged
to respond to a request for the record by granting or denying
access 1in accordance with §87(2), even though duplicates of the
same record may be maintained by another agency. Moreover, in some
instances, when copies of records are maintained by two or more
agencies, one might have the ability to retrieve the record
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quickly; another might have to engage in more significant or time
consuming search techniques.

Lastly, as suggested above, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2)(a) through (i) of the Law.
Although I am not familiar with the contents of the records which
you are interested, the following paragraphs will review the
grounds for denial that may be relevant.

The initial ground for denial, §87(2) (a), pertains to records
that "are specifically exempted from disclosure by state or federal
statute". One such statute is §422 of the Social Services Law.
However, it appears that you received an order of disclosure
regarding the records subject to that statute.

Perhaps most important in relation to records pertinent to a
law enforcement 'investigation is §87(2) (e) of the Freedom of
Information Law. That provision permits an agency to withhold -
records that: T T

"are compiled for law enforcement purposes and
which, if disclosed, would:

i. interfere with law enforcement
investigations or judicial proceedings;

ii. deprive a person of a right to a fair
trial or impartial adjudication;

iii" identify a confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigative techniques
or procedures, except routine techniques and
procedures."

It is emphasized that not all records used, reviewed or relevant to
an investigation might have been compiled for law enforcement
purposes; some might have been prepared in the ordinary course of
business, in which case, §87(2) (e) would not apply. To the extent
that the records in question were compiled for law enforcement
purposes, an agency may withhold them only to the extent that the
harmful effects described in subparagraphs (i) through (iv) of
§87(2) (e) would arise by means of disclosure. Moreover, to qualify
as a confidential source, it has been held that an individual must
have been given a promise of confidentiality. In a case involving
records maintained by the New York City Police Department relating
to a sexual assault, it was held that:
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"NYPD ‘has failed to meet its burden to
establish that the material sought is exempt
from disclosure. While NYPD has invoked a
number of exemptions with might justify its
failure to supply the requested information,
it has failed to specify with particularity
the basis for its refusal...

"As to the concern for the privacy of the
witnesses to the assault, NYPD has not alleged
that anyone was promised confidentiality in
exchange for his cooperation in the
investigation so as to qualify as a
'confidential source’ within the meaning of
the statute (Public Officers Law
§87({2)}{e]}[iii]" {Cornell University v. City of
New York Peolice Department, 153 AD 2d 515, 517
(1989); motion for leave to appeal denied, 72
NY 2d. 707 (1990); see also, Laureano V. oo
Grimes, 579 NYS 2d 357, ___ AD 2d ___ (1992)]. ‘

-

There is no indication in your correspondence that disclosure would
reveal non-routine criminal investigative techniques or procedures.
In short, I believe that the ability to assert §87(2) (e) as a basis
for denial, particularly after an investigation has been closed, is
limited.

Also of potential significance is §87(2) (b), which authorizes
an agency to withhold records to the extent that disclosure would

constitute "an unwarranted invasion of personal privacy". Since I~
am unfamiliar with the contents of the records, it is unclear
whether that provision may be applicable. However, where

appropriate, names or other identifying details could be deleted
from records that would otherwise be available to protect against
unwarranted invasions of ©personal privacy ([see Freedom of
Information Law, §89(2)(a)].

The remaining ground for denial of possible relevance is
§87(2) (g), which enables an agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. -statistical or factual tabulations -or
data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations;

or
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iv. external audits, including but not
limited to audits performed by the comptroller
and the federal government..."

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial could appropriately be asserted. Concurrently,
those portions of inter-agency or intra-agency materials that are
reflective of opinion, advice, recommendation and the like could in
my view be withheld.

As in the case of provisions discussed earlier, the contents
of materials falling within the scope of section 87(2) (g) represent
the factors in determining the extent to which inter-agency or
intra-agency materials must be disclosed or may be withheld. For
example, in Ingram v. Axelrod, the Appellate Division held that: -

-

"Respondent, while admitting that the report
contains factual data, contends that such data
is so intertwined with subject analysis and
opinion as to make the entire report exempt.
After reviewing the report in camera and
applying to it the above statutory and
regulatory criteria, we find that Special Term
correctly held pages 3-5 ('Chronology  of
Events’ and ’‘Analysis of the Records’) to be
disclosable. These pages are clearly a
collection of statements of objective
information logically arranged and reflecting
objective reality’. (10 NYCRR 50.2([b]).
Additionally, pages 7-11 (ambulance records,
list of interviews) should be disclosed as
‘factual data’. They also contain factual
information wupon which the agency relies
(Matter of Miracle Mile Assoc. Vv Yudelson,
68 AD2d 176, 181 mot for lve to app den 48
NY2d 706). Respondents erroneously claim that
an agency record necessarily is exempt if both
factual data and opinion are intertwined in
it; we have held that ‘[t]he mere fact that
some of the data might be an estimate or a
recommendation does not convert it into an
expression of opinion’ (Matter of Polansky v
Regan, 81 AD2d 102, 104; emphasis added).
Regardless, in the instant situation, we find
these pages to be strictly factual and thus
clearly disclosable" [90 AD 2d 568, 569
(1982) 7.
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Similarly, the Court of Appeals has specified that the
contents of intra-agency materials determine the extent to which
they may be available or withheld, for it was held that:

"While the reports in principle may be exempt
from disclosure, on this record - which
contains only the barest description of them =~
we cannot determine whether the documents in
fact fall wholly within the scope of FOIL’s
exemption for ‘'intra-agency materials,’ as
claimed by respondents. To the extent the
reports contain ‘statistical or factual
tabulations or data’ (Public Officers Law
section 87[2][g][i], or other material subject
to production, they should be redacted and
made available to the appellant" (id. at 133).

In short, even though statistical or factual information may be
"intertwined" with opinions, the statistical or factual portions,
if any, as well as any policy or determinations, would be
available, unless a different ground for denial could properly ke .
asserted. . oo

I hope that I have been of some assistance.
Sincerely,

Robert J. Freeman
Executive Director

RJIF:pb
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The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion 1s

based solely upon the facts presented in your correspondence. .

Dear Mr. Nolan:

I have received your letter of January 26 in which you sought
assistance in obtaining your trial court minutes.

In this regard, the statute within the scope of the
Committee’s advisory jurisdiction, the Freedom of Information Law,
pertains to agency records. Section 86(3) of that statute defines
the term "adgency" to include:

"any state or municipal

department, board,
bureau, division,
commission, committee,
public authority, public
corporation, council,
"office or other
governmental” entity

performing a governmental
or proprietary function
for the state or any one
or more municipalities

thereof, except the
judiciary or the state
legislature."

In turn, §86(1) defines "judiciary" to mean:

"the courts of the state, 1including any
municipal or district court, whether or not of
record".
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As such, the Freedom of Information Law does not apply to the
courts or court records.

This is not to suggest that court records are not available,
for other statutes often grant broad rights of access to those
records (see e.g., Judiciary Law, §255). It is suggested that you
seek the records in question from the clerk of the court in which
your proceeding was conducted, citing an applicable provision of
law. Any such request should include sufficient detail to enable
court officials to locate the records in which you are interested.

I hope that I have been of some assistance.

Sincerely,

S

Robert J. Freeman
Executive Director

RJF:pb
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staff of the Committee on Open Government is authorized to issue-

advisory opinions. The ensuing staff advisory opinion is basegl'
solely upon the facts presented in vour correspondence. . -

Dear Mr. McMahon:

I have received your letter of January 27

in which you

requested assistance concerning access to records.

You wrote that you are interested in obtaining a copy of a
"clemency request" made to the Governor by a member of the news

media on behalf of an inmate.

In this regard, I offer the following comments.

First, §5(3) of the Executive Law states that the Governor
shall keep "[s]eparate registers containing classified statements

of all applications for pardon,
clemency, and his action thereon".

commutation or other executive
In construing that provision,

it has been held a register must be maintained and made available

"which contains the name of each

applicant for a

pardon,

commutation or other executive clemency" and that the register must
"indicate whether the application has been granted or denied, or is

still pending" [Rold v. Cuomo,
31, 1988].
Second,

Supreme Court, Albany County,

May

although the curt in Rold described the contents of

the register required to maintained and found that it is available
under the Freedom of Information Law, the decision specifies that
"[tlhe issue of precisely what portions of a clemency application
may fall within the penumbra of the exceptions to FOIL is beyond

the scope of the proceeding."

As such, the court did not deal with

the issue of rights of access to clemency applications and inferred
that such applications could be withheld to the extent that the

grounds for denial appearing in paragraphs

(a) through (i) of
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§87(2) of the Freedom of Information Law could appropriately be
asserted.

While I am unfamiliar with the content of the record in
question, which was apparently prepared by a member of the news
media, it would appear that the most relevant provision would be
§87(2) (b) of the Freedom of Information Law. That provision
authorizes an agency to withhold records to the extent that
disclosure would constitute "an unwarranted invasion of personal
privacy". Under the circumstances, there may be privacy
implications relating to the author of the application, the inmate
and perhaps others. Further, there may be other grounds for denial
or potential significance.

In short, while I believe that the record in which you are
interested is subject to rights conferred by the Freedom of
Information Law, one or more of the grounds for denial might
properly be asserted to withhold the record or portions thereof.

I hope that I have been of some assistance. -
Sincerely,

Aot § fa

Robert J. Freeman
Executive Director .

RJF:jm
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The staff of the Committee on Open Government is authorized to

issue advisorvy opinions.

The ensuing staff advisory opinion is

based solely upon the facts presented in vour correspondence.

Dear Mr. Cullen:

I have received your letter of January 26.

concerns your right to obtain

"itemized vouchers®

- LS

Your inguiry
concerning

payments made to attorneys retained by the Tuxedo Union Free School
District. You asked further that I inform the District’s business
administrator, Joseph Zanetti, of the District’s obligations and
that I "open the door to sincere freedom of information". -

In this regard, it is noted at the outset that the Committee
on Open Government is authorized to advise with respect to the
Freedom of Information Law. The Committee cannot enforce the
Freedom of "Information Law or compel an agency to grant or deny
access to records. However, in an effort to provide guidance, a
copy of this letter will be sent to Mr. Zanetti.

I point initially that the Freedom of Information Law pertains
to existing records. Section 89(3) of the Freedom of Information
Law states in part that an agency need not create a record in
response to a request. Therefore, 1if the District does not
maintain itemized vouchers, it would not be obliged to prepare new
records on your behalf.

Insofar as the kinds of records in which you are interested
are maintained by the District, it is noted as a general matter
that the Freedom of Information Law is based upon a presumption of
access. Stated differently, all records of an agency are
available, except to the extent that records or portions thereof
fall within one or more grounds for denial appearing in section
87(2) (a) through (i) of the Law.

In my opinion, bills, vouchers, contracts, receipts and
similar records reflective of expenses incurred by an agency or
payments made to an agency’s staff or agents are generally
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available, for none of the grounds for denial would be applicable.
With specific respect to payments to attorneys, I point out that,
while the communications between an attorney and client are often
privileged, it has been established in case law that records of the
monies paid and received by an attorney or a law firm for services
rendered to a client are not privileged [see e.g., People v. CookK,
372 NYS 24 10 (1975)]. If, however, portions of time sheets, bills
or related records contain information that is confidential under
the attorney~client privilege, those portions could in my view be
deleted under section 87(2) (a) of the Freedom of Information Law,
which permits an agency to withhold records or portions thereof
that are "specifically exempted from disclosure by state or federal
statute" (see Civil Practice Law and Rules, section 4503).
Therefore, while some identifying details or descriptions of
services rendered found in the records in gquestion might
justifiably be withheld, numbers indicating the amounts expended
and other details to be discussed further are in my view accessible
under the Freedom of Information Law.

It is also noted that decisions have been rendered under the
Freedom of Information Law in which it was held that records.
indicating payment by a village to its attorney are available [see
Minerva v. Village of Valley Stream, Sup. Ct., Nassau Cty., August
20, 1981; Young v. Virginia R. Smith, Mayor of the Village of
Ticonderoga, Supreme Court, Essex County, Jan. 9, 1987]. 1In
Minerva, supra, the issue involved a request for copies of both
sides of cancelled checks made payable to a municipality’s
attorney. Although the court held that the front sides of the
checks, those portions indicating the amount paid to the attorney,
must be disclosed, it was found that the backs of the checks could
be withheld, for disclosure might indicate how the attorney "spends
his ’paychecks.’"

Most recently, in Knapp Vv. Board of Education, Canisteo
Central School District (Supreme Court, Steuben County, November
23, 1990), the applicant ("petitioner") sought billing statements
for legal services provided to the Board ("respondents") by a law
firm. Since the statements made available included "only the time
period covered and the total amount owed for services and
disbursements", petitioner contended that "she is entitled to that
billing information which would detail the fee, the type of matter
for which the legal services were rendered and the names of the
parties to any current 1litigation". In its discussion of the
issue, the court found that:

"The difficulty of defining the limits of the
attorney client privilege has been recognized
by the New York State Court of Appeals.
(Matter of Priest v. Hennessy, 51 N¥Y2d 62,
68.) Nevertheless, the Court has ruled that
this privilege is not limitless and generally
does not extend to the fee arrangements
between an attorney and client. (Matter of
Priest V. Hennessy, supra.) As a
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Based upon the foregoing and subject to the qualifications

discussed above, I believe that the records involving payments to

communication regarding a fee has no direct
relevance to the legal advice actually given,
the fee arrangement is not ©privileged.
(Matter of Priest v. Hennessy, supra. at 69.)

"There appear to be no New York cases which
specifically address how much of a fee
arrangement must be revealed beyond the name
of the client, the amount billed and the terms
of the agreement. However, the United States
Court of Appeals, in interpreting federal law,
has found that questions pertaining to the
date and general nature of 1legal services
performed were not violative of <client
confidentiality. (Cotton v. United States,
306 F.2d 633.) In that Court’s analysis such
information did not involve the substance of
the matters was not privileged...

",:.Respondents have not Justified their
refusal to obliterate any and all information
which would reveal the date, general nature of

service rendered and time spent. While the
Court can understand that in a few 1limited
instances the substance of a legal

communication might be revealed in a billing
statement, Respondents have failed to come
forward with proof that such information is
contained in each and every document so as to
justify a blanket denial of disclosure.
Conclusory characterizations are insufficient
to support a claim of privilege. (Church of
Scientology v. State of New York, 46 NY 2d
906, 908.)...Therefore, Petitioner’s request
for disclosure of the fee, type of matter and
names of parties to pending litigation on each
billing statement must be granted."

attorneys should be disclosed.

I hope that I have been of some assistance.

further questions arise, please feel free to contact me.

RJIF:pb

Sincerely,

Should any

W T /l/\xa

Robert J; Freeman
Executive Director

cc:Joseph Zanetti, Business Administrator
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Robernt .l. Freeman

Mr. Louis A. Daprano

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is

based solely:upon the facts presented in vyour corresgondencetm
unless otherwise indicated. . -

Dear Mr. Daprano:

I have received your letter of January 28 concerning a denial
of access to records by the Division of State Police.

Under separate cover and as required by §89(4) (a) of the
Freedom of Information Law, the Division forwarded copies of your
appeal and its determination to this office. Your request involved
material gathered in the course of an investigation, and it was
denied based upon contentions that the records were "compiled for
law enforcement purposes and if, disclosed, would reveal criminal

investigative techniques and procedures", are '"intra-agency
materials", and because disclosure would constitute an unwarranted
invasion of personal privacy. You wrote, however, that "[t]he

reality is that all of the materials in question were also supplied
to the District Attorney of Dutchess County and would be available
for [your] review and copying had [you] gone to trial", and that
"[tlhat in itself seems to negate the rationale used in the
denial".

: You have asked "what further action" you might take relative
to the matter. 1In this regard, I offer the following comments.

First, while it may be true that, as a defendant in a criminal
trial, you might have had access to the records in question, your
rights in that context differ from your rights under the Freedom of
Information Law. As a defendant in a criminal proceeding, you
likely could have obtained the records in their entirety or perhaps
in part pursuant to provisions of the Criminal Procedure Law. Your
ability to obtain records in that circumstance would have been due
to your status as a defendant. Rights granted by the Freedom of
Information Law, however, are conferred upon the public generally.
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As such, your ability to obtain records under the Freedom of
Information Law is as a member of the public. Consequently, as
indicated earlier, your rights of access to records may be
different as a defendant under the Criminal Procedure Law than as
a member of the public under the Freedom of Information Law.

Second, although I am unfamiliar with the contents of the
records in gquestion or the effects of their disclosure, the
following paragraphs will review the provisions to which the
Division referred in its denial.

I point out that, as a general matter, the Freedom of
Information Law is based upon a presumption of access. Stated
differently, -all records of an agency are available, except to the
extent that records or portions thereof fall within one or more
grounds for denial appearing in section 87 (2) (a) through (i) of the
Law.

The primary basis for withholding in the response, §87(2)(e),
permits an agency to withhold records that: -

- . -

"are compiled for law enforcement purposes and
which, if disclosed, would:

i. interfere with law enforcement
investigations of judicial proceedings...

ii. deprive a person of a right to a fair
trial or impartial adjudication;

iii. identify a <confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigative techniques
or procedures, except routine technigues and
procedures."

It is emphasized that §87(2) (e) (iv) does not enable agencies to
withhold all criminal investigative techniques and procedures, but
rather those that are not '"routine". The leading decision
concerning that provision is Fink v. Lefkowitz, which involved
access to a manual prepared by a special prosecutor that
investigated nur51ng homes, in which the Court of Appeals held
that:

"The purpose of this exemption is obvious.
Effective law enforcement demands that
violators of the law not be apprised the
nonroutine procedures by which an agency
obtains its information (see Frankel v.
Securities & Exch. Comm., 460 F2d 813, 817,
cert den 409 US 889). However beneficial its
thrust, the purpose of +the Freedom of
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Information Law is not to enable persons to
use Aagency records to frustrate pending or
threatened investigations nor to use that
information to construct a defense to impede a
prosecution.

"To be distinguished from agency records
compiled for law enforcement purposes which
illustrate investigative techniques, are those
which articulate the agency’s understanding of
the rules and regulations it is empowered to
enforce. Records drafted by the body charged
with enforcement of a statute which merely
clarify procedural or substantive law must be
disclosed. Such information in the hands of
the public does not impede effective law
enforcement. On the contrary, such knowledge
actually encourages voluntary compliance with
the law by detailing the standards with which
a person is expected to comply, thus allowing
him to conform his conduct to those
requirements (see Stokes v. Brennan, 476 F2d
699, 702; Hawkes v. Internal Revenue Serv.,

467 F2d 787, 794-795; Davis, Administrative

Law [1970 Supp]}, section 3A, p 114).

"Indicative, but not necessarily dispositive
of whether investigative techniques are
nonroutine 1is whether disclosure of those
procedures would give rise to a substantial
likelihood that violators could evade
detection by deliberately tailoring their
conduct in anticipation of avenues of inquiry
to be pursued by agency personnel (see Cox V.
United States Dept. of Justice, 576 F2d 1302,
1307-1308; City of Concord v. Ambrose, 333 F
Supp 958). It is no secret that numbers on a
balance sheet can be made to do magical things
by scrupulous nursing home operators the path
that an audit is likely to take and alerting
them to items to which investigators are
instructed to pay particular attention, does
not encourage observance of the law. Rather,
release of such information actually
countenances fraud by enabling miscreants to
alter their books and activities to minimize
the possibility or being brought to task for
criminal activities. In such a case, the
procedures contained in an administrative
manual are, in a very real sense, compilations
of investigative techniques exempt from

~disclosure. The Freedom of Information Law

was not enacted to furnish the safecracker
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with the combination to the safe" (id. at
572-573) .

In applying those criteria to specific portions of the manual,
which was compiled for law enforcement purposes, the Court found
that:

"Chapter V of the Special Prosecutor’s Manual
provides a dgraphic 1illustration of the
confidential techniques used in a successful
nursing home prosecution. None of those
procedures are ‘routine’ in the sense of
fingerprinting or ballistic tests (see Senate
Report No. 93-1200, 93 Cong 2d Sess [1974]).
Rather, they constitute detailed, specialized
methods of conducting an investigation into
the activities of a specialized industry in
which voluntary compliance with the law has
been less then exemplary.

"Disclosure of the techniques enumerated in .
those pages would enable an operator to tailor

his activities in such a way as to
significantly diminish the 1likelihood of a
successful prosecution. The information
detailed on pages 481 and 482 of the manual,

on the other hand, is merely a recitation of

the obvious: that auditors should pay
particular attention to requests by nursing

homes for Medicaid reimbursement rate
increases based upon projected increase in

cost. As this is simply a routine technique

that would be used in any audit, there is no -
reason why these pages should not be
disclosed" (id. at 573).

While I am unfamiliar with the records in question, it would
appear that those portions which, if disclosed, would enable
potential lawbreakers to evade detection could likely be withheld.
It is noted that in another decision which dealt with a request for
certain regulations of the State Police, the Court of Appeals found
that some aspects of the regulations were non-routine, and that
disclosure could "allow miscreants to tailor their activities to
evade detection" [De Zimm v. Connelie, 64 NY 2d 860 (1985)].

With respect to intra-~agency materials, §87(2) (g) authorizes
an agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or
" data;
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ii. instructions to staff that affect the
public;

iii. final agency policy or determinations;
or

iv. external audits, including but not

limited to audits performed by the comptroller
and the federal government..."

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial could appropriately be asserted. Concurrently,
those portions of inter—agency or intra-agency materials that are.
reflective of opinion, advice, recommendation and the like could in
my view be withheld.

- e

Section, §87(2)(b) enables an agency to withhold records to
the extent that disclosure would constitute "an unwarranted
invasion of personal privacy". That provision might be relevant
insofar as records identify persons other than yourself, such as
witnesses or informants, for example.

Lastly, since your appeal has been denied, if you choose to do
so, you could seek judicial review of the denial by initiating a
proceeding under Article 78 of the Civil Practice Law and Rules.
The statute of limitations regarding the initiation of such a
proceeding is four months from the date of an agency’s final
determination.

I hope that I have been of some assistance.
Sincerely,

NN o

Robert J. Freemahn
Executive Director

RJF:pb :
cc: Francis A. DeFrancesco, Chief Inspector
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The staff of the Committee on Open Government is authorized to-

issue advisory opinions. The ensuing staff advisory opinion is™

based- solely upon the facts presented in your correspondence.

Dear Mr. Patterson:

I have received your letter of February 1.

You asked initially "under what statute New York State is

under for the Freedom of Information Act".

‘question,
Public Officers Law, Article 6,

the New York Freedom of Information Law,
sections 84 to 90.

The statute in
is found in

Second, you asked whether you can obtain information from a
sheriff’s department concerning the investigation of a police

officer.

In this regard, as a

general matter,
Information Law is ‘based upon a presumption of access.

.Freedom of
Stated

the

differently, all records of an agency are available, except to the
extent that records or portions thereof fall within one or more
grounds for denial appearing in section 87(2) (a) through (i) of the

Law.

The initial ground for denial, §87(2)(a), pertains to records
that "are specifically exempted from disclosure by state or federal

statute."

One such statute is §50-a of the Civil Rights Law. In

brief, that statute provides that personnel records of police and
correction officers that are used to evaluate performance toward

continued employment or promotion are confidential.

Further, in

interpreting section 50~-a in a case involving grievances made

against correction officers,
highest court, found that:

the Court of Appeals,

the state’s
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"Documents pertaining to misconduct or rules
violations by correction officers - which
could well be used in various ways against the
officers -~ are the very sort of record which,
the legislative history reveals, was intended
to be kept confidential" ([Prisoners’ Legal
Services v. NYS Department of Correctional
Services, 73 NY 24 26, 538 NYS 24 190, 191
(1988) 7.

The Court also found that the purpose of section 50-a "was to
prevent release of sensitive personnel records that could be used
in 1litigation for the purposes of harassing or embarrassing
correction officers" (id. 193). Since §50-a of the Civil Rights
Law also pertains to police officers, it appears that it would
serve as a basis for denial in the context of the information
provided in your letter.

Lastly, . you asked how your wife can obtain copies of receipts
for payment at a motel. Her I point out that the Freedom of
Information Law applies only to records maintained by governmentail-
entities. It does not apply to records kept by motels or other
commercial establishments. Therefore, while the management of a
motel could choose to provide copies of receipts, there would be no
obligation to do so under the Freedom of Information Law.

I hope that I have been of some assistance.
Sincerely,

Bl 7 beome

Robert J. Freeman
Executive Director

RJIF:pb
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Robert .I. Freeman

Mr. Charles Siewert

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in_ your correspondence,
unless otherwise indicated.

Dear Mr. Siewert:

Your .letter of’ February 3 addressed to Secretary of State
Shaffer has been forwarded to the Committee on Open Government.
The Committee, a unit of the Department of State on which the
Secretary serves, is authorized to provide advice concerning the
Freedom of Information Law and the Personal Privacy Protection Law.
Although we discussed the issue raised in your letter, I would like
to offer a written response to your inquiry.

According to your letter, it is the practice of the City of
Tonawanda Police Department to release "complaint/arrest
information to the 1local newspaper", which publishes the
information. You indicated that the information includes names,
ages and home addresses. Further, by means of example, you wrote
that if $1,000 was stolen form your home, your complaint, your name
and your address would appear in the local newspapers. You have
asked whether the practice violates either the Freedom of
Information Law or the Personal Privacy Protection Law.

In this regard, I offer the following comments.

First, the Personal Privacy Protection Law is applicable only
to records maintained by state agencies; it does not apply to
entities of local government.

Second, the Freedom of Information Law is applicable to
records maintained by both state and local governmental entities.
In brief, that statute is based upon a presumption of access.
Stated differently, all records of an agency are available, except
to the extent that records or portions thereof fall within one or
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more grounds for denial appearing in §87(2) (a) through (i) of the
Law.

I would agree with your inference that in certain situations,
an agency may withhold records or perhaps portions of records when
disclosure would constitute "an unwarranted invasion of personal
property" [see Freedom of Information Law, §87(2)(b)]. For
instance, if a complaint identifies an aged woman who lives alone
as the subject of a burglary, I believe that identifying details
concerning that individual could be deleted from a record in order
to protect against an unwarranted invasion of personal property.

Nevertheless, it is emphasized that even when an agency has
the authority to withhold records in accordance with the grounds
for denial, it is not required to do so. The introductory language
of §87(2) of the Freedom of Information Law indicates that an
agency "may" withhold records falling within the scope of the
exemptions that follow and, as stated by the Court of Appeals,
", ..while an agency is permitted to restrict access to those
records falling within the statutory exemptions, the language of
the exemption provision contains permissive rather than mandatory
language, and it is within the agency’s discretion to disclose such
records, with or without identifying details, if it so chooses"
[Capital Newspapers v. .Burns, 67 NY 2d 562, 567 (1986)].

) J

I hope that I have been of some assistance. Should any

further questions arise, please feel free to contact me.

Sincerely,

ot T

Robert J. Freeman
Executive Director

RJF:pb
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Mr. Julio Figueroa .
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The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisorvy opinion is
based solely upon the facts presented in yvour correspondence.

Dear Mr. Figueroa:

I have received, your letter of January 31 in which you sought
assistance in obtaining records from your trial attorney and from
the Kings County District Attorney. In brief, you have sought an
variety of records relating to your arrest.

In this regard, I point out that the Committee on Open
Government is authorized to provide advice concerning the Freedom
of Information Law. The Committee is not empowered to enforce that
statute or to compel an agency to grant or deny access to records.
However, based on a review of your correspondence, I offer the
following comments.

First, the Freedom of Information Law is applicable to agency
records, and §86(3) of the Law defines the term "agency" to mean:

"any state or municipal department, board,
bureau, division, commission, committee,
public authority, public corporation, council,
office or other governmental entity performing
a governmental or proprietary function for the
state or any one or more municipalities
thereof, except the judiciary or the state
legislature."

In view of the foregoing, an office of a district attorney is
clearly an agency subject to the Freedom of Information Law.
Ordinarily, an attorney or attorney’s office would not constitute
an agency, and records maintained by an attorney or his or her
office fall beyond the coverage of the Freedom of Information Law.
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Second, as a general matter the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law. Since
I am unaware of the contents of the records in which you are
interested, or the effects of their disclosure, I cannot offer
specific guidance. Nevertheless, the following paragraphs will
review the provisions that may be significant in determining rights
of access to the records in question.

Since you referred to various grand jury related records, it
is my view that those records could be withheld if requested under

the Freedom of Information Law. The first ground for denial,
§87(2) (a), pertains to records that "are specifically exempted from
disclosure by state or federal statute". One such statute,

§190.25(4) of the CPL, states in relevant part that:

"Grand Jjury proceedings are secret, and no
grand Jjuror, or other person specified in
subdivision three of this section or section
215.70 of the penal law, may, except in the
lawful digcharge of his duties or upon written
‘order of the court, disclose the nature or
substance of any grand Jjury testimony,
evidence, or any decision, result or other
matter attending a grand jury proceeding."

Further, "subdivision three" of §190.25 includes specific reference
to the district attorney. As such, grand jury minutes would be
outside the scope of rights conferred by the Freedom of Information
Law. Any disclosure of those records would be based upon a court
order or perhaps a vehicle authorizing or requiring disclosure that
is separate and distinct from the Freedom of Information Law.

Of potential significance is section 87(2) (k) of the Freedom of
Information Law, which permits an agency to withhold records or
portions thereof when disclosure would constitute "an unwarranted
invasion of personal privacy". That provision might be applicable
relative to the deletion of identifying details in a variety of
situations, i.e., where a record identifies a confidential source
or a witness, for example.

Perhaps the most relevant provision concerning access to
records maintained by law enforcement agencies is section 87(2) (e),
which permits an agency to withhold records that:

"are compiled for law enforcement purposes and
which, if disclosed, would:

i. interfere with - law enforcement
investigations or judicial proceedings;
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ii. deprive a person of a right to a fair
trial or impartial adjudication;

iii" identify a <confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigative techniques
or procedures, except routine techniques and
procedures."

In my view, the foregoing indicates that records compiled for law
enforcement purposes can only be withheld to the extent that
disclosure would result in the harmful effects described in sub-
paragraphs (i) through (iv) of section 87(2) (e).

Another possible ground for denial is section 87 (2) (f), which
permits withholding to the extent that disclosure "would endanger
the life or safety of any person". The capacity to withhold on
that basis is dependent upon the facts and circumstances concerning
an event.

The last relevgnt ‘ground for denial is section 87(2) (g). The
cited provision permits an agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or data;

ii. instructions to staff that affect the
public;

iii. final agency policy or determinations; or

iv. external audits, including but not
limited to audits performed by the comptroller
and the federal government..,. "

It is noted that the language gquoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial applies. Concurrently, those portions of inter-agency
or intra-agency materials that are reflective of opinion, advice,
recommendation and the like could in my view be withheld.

Records prepared by employees of an agency and communicated
within the agency or to another agency would in my view fall within
the scope of section 87(2) (9). Those records might include
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ithheld.
ini £ could be W1
opinions or recommendations, for exanple, tha

) . in a request

Lastly, I point out that in a declSlogiZggiiznzt%orneY that

for records maintained by the offiC? of a under the Freedom of

would ordinarily be exempted from disclosur® statements have been

Information Law, it was held that "OTNCe tﬁéak of confidentiality

used in open court, they have lost theil CQZr o the public" [se®

and are available for inspection by 2 memag)] Based upeon that

Moore v. Santucci, 151 AD 24 677, 672 (l% ed.into evidence O

decision, it appears that records 1ntrg‘3c should be available.
disclosed during a public judicial PYoce€ ing

; ‘ ssi ce.
I hope that I have been of some assistan

sjincerely,

AN

n
pert J. F;eema
g;;eacutive Director

RJF:pb
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Robest ). Freoman

Mr. Lester Freundlich

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Freundlich:

I have received your' letter of February 6, as well as the
correspondence attached to it.

According to the materials, on December 30 you wrote to the
freedom of information officer at the New York City Board of
Education and requested:

"Any statistical or factual tabulations or
data as to the number of children in New York
City’s public schools who live in a household
with two parents of the same sex, i.e., two
male fathers or two female mothers. If you do
not have actual numbers, please provide
whatever estimates you have."

Having received no response to that request, you appealed on
January 26. As of the date of your letter to this office, you had
received no response to either the request or the appeal.

'In conjunction with the foregoing, you asked that I issue a
"ruling" that the Board "is required to: i) acknowledge ([your)
request; ii) respond to [your) request; and iii) provide [you] with
the information requested".

In this regard, I offer the following comments.

First, the Committee on Open Government is authorized to
provide advice pertaining to the Freedom of Information Law. The
Committee cannot issue a "ruling" or otherwise compel an agency to
comply with the Law.
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Second. *the Freedom of Information Law provides direction
concerning the time and manner in which agencies must respond to
requests and appeals. Specifically, §89(3) of the Freedom of
Information Law states in part that:

"Each entity subject to the provisions of this
article, within five business days of the
receipt of a written request for a record
reasonably described, shall make such record
available to the person requesting it, deny
such request in writing or furnish a written
acknowledgement of the receipt of such request
and a statement of the approximate date when
such request will be granted or denied..."

If neither a response to a request nor an acknowledgement of the
receipt of a request is given within five business days, or if an
agency delays responding for an unreasonable time after it
acknowledges that a request has been received, a request may, in my
opinion, be considered to have been constructively denied. 1In such
a circumstance, I believe that the denial may be appealed in
accordance with §89(4) (a) of the Freedom of Information Law. That
. provision states in relevant part that:

"any person denied access to a record may
within thirty days appeal in writing such
denial to the head, chief executive, or
governing body, who shall within ten business
days of the receipt of such appeal fully
explain in writing to the person requesting
the record the reasons for further denial, or
provide access to the record sought.”

In addition, it has been held that when an appeal is made but
a determination is not rendered within ten business days of the
receipt of the appeal as required under §89(4) (a) of the Freedom of
Information Law, the appellant has exhausted his or her
administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil
Practice Rules [Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 57
NY 2d 774 (1982)].

Third, the Freedom of Information Law pertains to existing
records, and §89(3) also states in part that an agency need not
create a record in response to a request. Therefore, if the
statistics or estimates that you requested do not exist or have not
been prepared, the Board would not be required to create new
records on your behalf. If the Board does not maintain the records
sought, I believe that it must respond to your request and so
indicate. :

Lastly, if the Board does maintain records containing the
figures or estimates in which you are interested, I believe that
they must be disclosed. As a general matter, the Freedom of
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Information Law is based upon a presumption of access. Stated
differently, all records of an agency are avallable, except to the
extent that records or portions thereof fall within one or more
grounds for denial appearing in section 87(2) (a) through (i) of the
Law. Relevant would be §87(2)(g) (i), which states that
"statistical or factual tabulations or data" contained within
"inter-agency or intra-agency materials" are available.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

NI

Robert J. Freeman
Executive Director

RJIF:pb
cc: Ruth Bernstein, Deputy Records Access Officer
Bruce Gelbard, Secretary
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Raobent J. Fresman

Mr. Victor Santos
82-B-1505

P.O. Box 51
Comstock, NY 12821

Dear Mr. Santos:

I have received your letter of February 15 in which you
requested materials concerning the federal Freedom of Information
Act and the New York Freedom of Information Law. You wrote that
you are having difficulty obtaining records from the Department of
Correctional Services and the Division of Parole.

In this regard, the Committee on Open Government is authorized
to provide advice concerning the New York Freedom of Information
Law. Enclosed are copies of that statute and an explanatory
brochure that should be useful to you. It is noted that the
federal Freedom of Information Act pertains to records maintained.
by federal agencies. As such, that law does not apply to agencies
to which you referred, and this office does not maintain
significant information on the subject.

I point out that a request should be made to the "records
access officer" at the agency that maintains the records in which
you are interested. The records access officer has the duty of
coordinating an agency’s response to requests. With respect to the
Department of Correctional Services, its regulations indicate that
a request for records kept at a facility may be made to the
superintendent or his designee; for records kept at the
Department’s Albany offices, a request may be made to the Deputy
Commissioner for Administration. The records access officer at the
Division of Parole is William Altschuller.

Lastly, §89(3) of the Freedom of Information Law requires that
an applicant "reasonably describe" the reccrds sought. Therefore,
a request should include sufficient detail to enabkle agency
personnel to locate and identify the records.
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I hope that I have been of some assistance.
Sincerely,

N)NQCt T, fritp

Robert J. Freeman
Executive Director

RJIF:3jm

Encs.
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Robe:t ). Freaman

Mr. Edwin Russell

The staff of the Committee on Open CGovernment is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Russell:

I have received your letter of February 3, in which you
indicated that you have been refused permission to see the
membership cards of the Almanzo and Laura Ingalls Wilder
Association in Malone.

In this regard, assuming that the association is a private,
not-for-profit entity, the general public would not 1likely have
rights of access to its records. I point out that the Freedom of
Information Law is applicable to agency records, and that §86(3) of
that statute defines the term "agency" to mean:

"any state or municipal department, board,
bureau, division, commission, committee,
public authority, public corporation, council,
office or other governmental entity performing
a governmental or proprietary function for the
state or any one or more municipalities
thereof, except the judiciary or the state
legislature."

As such, the Freedom of Information Law pertains to records
maintained by entities of state and local government. In short, it
does not appear that the Association would be required to disclose
the records in which you are interested.
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I hope that I have been of some assistance. Should any

further questions arise, please feel free to contact me.

Sincerely,

%ﬁxd%;t ;(\ﬁa@m‘“"“‘\\M

Robert J. Freeman
Executive Director

RJF:jm
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Robert J. Freeman

Mr. Isaiah Brown

92-R-5542

Mid-Orange Correctional Facility
900 Kings Highway

Warwick, NY 10990~0900

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Brown:

I have received your letter of February 8 in which you
indicated that you have encountered difficulty in attempting to
obtain your pre-sentence report.

In this regard, although the Freedom of Information Law
provides broad rights of access to records, the first ground for
denial, §87(2)(a), states that an agency may withhold records or
portions thereof that "...are specifically exempted from disclosure
by state or federal statute..." Relevant under the circumstances,
is §390.50 of the Criminal Procedure Law, which, in my opinion
represents the exclusive procedure concerning access to pre-
sentence reports.

Section 390.50(1) of the Criminal Procedure Law states that:

"Any pre-sentence report or memorandum
submitted to the court pursuant to this
article and any medical, psychiatric or social
agency . report or other information gathered
for the court by a probation department, or
submitted directly to the court, in connection
with the question of sentence is confidential
and may not be made available to any person or
public or ©private agency except where
specifically required or permitted by statute
or upon specific authorization of the court.
For purposes of this section, any report,
memorandum or other information forwarded to a
probation department within this state from a
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probation agency outside this state 1is
governed by the same rules of confidentiality.
Any person, public or private agency receiving
such material must retain it under the sane
conditions of confidentiality as apply to the
probation department that made it available."

In addition, subdivision (2) of §390.50 states in part that: "The
pre-sentence report shall be made available by the court for
examination and copying in connection with any appeal in the
case..."

In view of the foregoing, I believe that a pre-sentence report
may be made "available only upon the order of a court, and only
under the circumstances described in §390.50 of the Criminal
Procedure Law. Further, Matter of Thomas, 131 AD 2d 488 (1987), in
my view confirms that a pre-sentence report may be made available
only by a court or pursuant to an order of the court.

I hope that I have been of some assistance.
Sincerely,

S R g

Robert J. Freeman
Executive Director

RJF:jm
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Robert J. Freeman

Mr. Robert F. Reninger

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Reninger:

I have received your letter of February 8 and the materlals
attached to it.

The issues that you raised relate to requests for records
directed to the Town of Greenburgh. One aspect of the request
involved minutes of a meeting, and you asked whether there is "a
time limit on making minutes available." With respect to the
other, the correspondence indicates that the Town Clerk believed
that the materials were made available. If that was not so, she
suggested that you contact the Building Inspector.

In this regard, I offer the following comments.

First, the Open Meetings Law provides guidance concerning
minutes, their contents and the time within which they must be
prepared and made available. Specifically, §106 of that statute
provides that: . :

"l. Minutes shall be taken at all open
meetings of a public body which shall consist
— of a record or summary of all motions,
proposals, resolutions and any other matter
formally voted upon and the vote thereon.

2. Minutes shall be taken at executive
sessions of any action that is taken by formal
vote which shall consist of a record or
summary of the final determination of such
action, and the date and vote thereon;
provided, however, that such summary need not
include any matter which is not required to be
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made public by the freedom of information law
as added by article six of this chapter.

3. Minutes of meetings of all public bodies
shall be available to the public in accordance
with the ©provisions of the freedom of
information law within two weeks from the date
of such meetings except that minutes taken
pursuant to subdivision two hereof shall be
available to the public within one week from
the date of the executive session."

In view of the foregoing, it is clear in my opinion that minutes of
open meetings must be prepared and made available within two weeks
of the meetings to which they pertain. It is also clear that
minutes need not consist of a verbatim account of all that was said
at a meeting, for §106 provides what might be viewed as minimum
requirements concerning the contents of minutes. While a clerk or
public body may choose to prepare expansive minutes, they must
consist only of the kinds of information described in §106.

Further, there is nothing in the Open Meetings Law or any
other statute of which I am aware that requires that minutes be
approved. Nevaertheless, as a matter of practice or policy, many
public bodies approve minutes of their meetings. In the event that
minutes have been approved, to comply with the Open Meetings Law,
it has consistently been advised that minutes be prepared and made
available within two weeks, and that if the minutes have not been
approved, they may be marked "unapproved", "draft" or "non-final",
for example. By so doing within the requisite time limitations,
the public can generally know what transpired at a meeting;
concurrently, the public is effectively notified that the minutes
are subject to change. If minutes are prepared within less than
two weeks, I believe that those unapproved minutes would be
available as soon as they exist, and that they may be marked in the
manner described above.

Second, with regard to the second issue, by way of background,
§89(1) (b) (iii) of the Freedom of Information Law requires the
Committee on Open Government to promulgate regulations concerning
the procedural aspects of the Law (see 21 NYCRR Part 1401). In
turn, §87(1) (a) of the Law states that:

"the governing body of each public corporation
shall promulgate uniform rules and regulations
for all agencies in such public corporation
pursuant to such general rules and regulations
as may be promulgated by the committee on open
government in conformity with the provisions
of this article, pertaining to the
administration of this article."

In this instance, the governing board of a public corporation, the
Town of Greenburgh, is the Town Board, and I believe that the Board
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is required to promulgate appropriate rules and regulations
consistent with those adopted by the Committee on Open Government
and with the Freedom of Information Law.

The initial responsibility to deal with requests is borne by
an agency’s records access officer, and the Committee’s requlations
provide direction concerning the designation and duties of a
records access officer. Specifically, §1401.2 of the regulations
provides in relevant part that: '

"(a) The governing body of a public
corporation and the head of an executive
agency or governing body of other agencies
shall be responsible for insuring compliance
with the regulations herein, and shall
designate one or more persons as records
access officer by name or by specific job
title and business address, who shall have the
duty of coordinating agency response to public
requests for access to records. The
designation of one or more records access
officers shall not be construed to prohibit
officials who have in the past been authorized
.to make records or information available to
the public from continuing to do so."

As such, the Town Board has the ability to designate "“one or more
persons as records access officer". Further, §1401.2(b) of the
regulations describes the duties of a records access officer and
states in part that:

"The records access Officer is responsible for
assuring that agency personnel:

(1) Maintain an up-to-date subject matter
list.
(2) Assist the requester in identifying

requested records, if necessary.
(3) Upon locating the records, take one of
the following actions:

(i) make records promptly available for
inspection; or

(ii) deny access to the records in whole or
in part and explain in writing the reasons
therefor.

(4) Upon request fcr copies of records:

(1) make a copy available upon payment or
offer to pay established fees, if any; or

(ii) permit the requester to copy those
records.
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I hope that I have been of some assistance.

(5) Upon request, certify that a record is a

true copy. _
(6) Upon failure to 1locate the records,

certify that:

(1) the agency is not the custodian for

such records; or
(ii) the records of which the agency is a

custodian cannot be found after diligent
search."

Should

further questions arise, please feel free to contact me.

RJF:jm

Sincerely,

{ \ }l/} t/‘ P
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¥ - Sh.

Robert J. Freeman
Executive Director

cc: Susan Tolchin, Town Clerk

any
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Robest J. Freeman

Mr. Darryl Lee

88-A-4283

Auburn Correctional Facility
135 State Street

Auburn, N.Y. 13024

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisorv opinion is

based solely upon the facts presented in your correspondence.

Dear Mr. Lee:

I have received your letter of February 4 in which you sought
assistance concerning the Freedom of Information Law.

You asked initially whether it is possible to obtain an
"interpretation" of a complainant’s hospital records, as well as
typewritten copies of those records. You wrote that you now have
copies of the records, but that they are of such poor quality that
they are difficult to read.

In this regard, there is nothing in the Freedom of Information
Law that would require that agency officials interpret.or explain
the contents of records. Further, the Freedom of Information Law
pertains to existing. records, and §89(3) of the Law states in part
that an agency need not create records in response to a request.
Therefore, if the records in question do not exist in typewritten
form, an agency would not be required to prepare them in that form.
If the records have been prepared in typewritten form but cannot be
read due to their poor guality, it is suggested that you so explain
to the agency that possesses them and request legible copies.

Second, you questioned your right to obtain autopsy reports
under the Freedom of Information Law. In brief, that statute is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law. The
first ground for denial, §87(2) (a), pertains to records that "are
specifically exempted from disclosure by state or federal statute.
I believe that autopsy reports are exempted from disclosure by
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statute and may be withheld from all but a district attorney and
the next of kin of the deceased. Court ordered disclosure would in
my opinion be required in other instances.

Lastly, you indicated that you have requested an "index of all
the [records] that are available under the Freedom of Information
Law" from several agencies, but that you have received no response.
It appears that you are referring to §87(3) of the Law, which
states in relevant part that:

"Each agency shall maintain...

c. a--reasonably detailed current 1list by
subject . matter, of all records in the
possession of the agency, whether or not
available under this article."

The "subject matter list" required to be maintained under §87(3) (c)
is not, in my opinion, required to identify each and every record
of an agency; rather I believe that it must refer, by category and
in reasonable detail, to the kinds of records maintained by an
agency, whether or not they are available. It is suggested that you
seek the subject matter list from the "records access officers" at
the agencies in questidn. The records access officer has the duty
of coordinating an agency’s response to requests.

I hope that I have been of some assistance.
Sincerely,

Robert J. Freeman
Executive Director

RJF:pb
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Mr. David R. Scrima

The staff of the Committee on Open Government is authorized to

issue advisory opinions. The ensuing staff advisory opinion is
based le upon the facts presented in vour correspondence.

Dear Mr. Scrima:

I have received your letter of February 11 and the materials
attached to it.

In brief, you wrote that you have been involved in a series of
proceedings and issues relating to your academic standing as a
graduate student at the State University at Albany. You indicated
that you would like to obtain copies of the "memos that occurred
between the committees that acted on [your] case" and examine your
"University, College and Department files", and you have requested
an opinion on the matter.

In this regard, from my perspective, the statute governing
access to the records in question is the Family Educational Rights
and Privacy Act (FERPA), which is a federal law (20 U.S.C. 1232g).
FERPA is applicable to all educational agencies or institutions
that participate in federal educational funding programs. As such,
it applies to virtually all public educational institutions, such
as the State University. 1In brief, FERPA confers rights of access
to "education records" pertaining to a student under the age of
eighteen to the parents of the students or to eligible students.
An "eligible student" is "student who has reached 18 years of age
or is attending an institution of postsecondary education" (34 CFR
99.3), such as yourself. Concurrently, it generally requires that
education records be kept confidential, unless the parents or
eligible student, as the case may be, waive the right to
confidentiality.

In my view, the key issue in terms of FERPA is whether the
documentation in which you are interested would constitute an
"education record". The regulations promulgated by the U.S.
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Department of Education pursuant to FERPA state in relevant part
that:

"/Education record’ [a} the term means those
records that are -

[1] Directly related to a student; and

(2] Maintained by an educational agency or
institution or by a party acting for the
agency or institution.

[b] The term does not include -

[1] Records of instructional, supervisory, and
administrative personnel and educational
personnel ancillary to those persons that are
kept in the sole possession of the maker of
the record, and are not accessible or revealed
to any other person except a temporary
substitute for the maker of the record..." (34
CRF 99.3).

Based upon the foregoing, insofar as the documents in which you are
interested constitute "education records", I believe that they
would be available to you, not under the Freedom of Information
Law, but rather pursuant to FERPA.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Robert J. Freeman
Executive Director

RJF:Jjm

cc: Records Access Officer, State University of New York at Albany
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The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in vour correspondence.

Dear Mr. Cliff:

I have received your letter of February 2, as well as the
correspondence attached to it. Please note that the materials did
not reach this office until February 12.

As in the case of your previous communication, your letter
deals with a request directed to the 0Office of the Westchester
County District Attorney involving records relating to a proceeding
in which you were convicted. Although you asked your attorney for
copies of records, he informed you that there was too much to copy
and that there was no need for you to have all such records. It is
your view that the denial by the District Attorney is based solely
on the ground that the records sought were disclosed to your
attorney. It is your belief, however, that your attorney declined
to review various exhibits entered into evidence at your trial.
Further, while you contend that a "deal" was made with the victim,
you were informed that there are no records concerning that claim.

You have asked for assistance in the matter. 1In this regard,
I offer the following comments.

First, the opinion prepared on January 11 in response to your
initial inquiry included an expansive review of the Freedom of
Information Law and rights of access conferred by that statute.
Consequently, it is unnecessary to reiterate those points.

Second, it is emphasized that the Freedom of Information Law
pertains to existing records, and §89(3) of the lLaw states in part
that an agency need not create new records in response to a
request. Therefore, whether or not a deal was made, if there is no
record of any such deal the Freedom of Informatlon Law would not
apply.
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Third, the responses to bocth your request and appeal refer to

Moore v. Santucci [151 AD 24 677 (1989)].

found that:

", ..if the ©petitioner or his attorney
previously received a copy of the agency
record pursuant to an alternative discovery
device and currently possesses the copy, a
court may uphold an agency’s denial of the
petitioner’s request under the FOIL for a
duplicate copy as academic. However, the
burden of proof rests with the agency to
demonstrate that the petitioner’s specific
requests are moot. The respondent’s burden
would be satisfied upon proof that a copy of
the requested record was previously furnished
to the petitioner or his counsel in the
absence of any allegation, in evidentiary
form, that the <copy was no 1longer in
existence. In the event the petitioner’s
request for a copy of a specific record is not
moot, the agency must furnish another copy
upon payment of the appropriate fee...unless
the requested record falls squarely within the
ambit of 1 of the 8 statutory exemptions"
(id., 678).

With respect to access to the kinds of records in
are interested, the Court in Moore also noted that:

"while statements of the petitioner, his
codefendants and witnesses obtained by the
respondent in the course of preparing a
criminal case for trial are generally exempt
from disclosure under FOIL (see Matter of
Knight v. Gold, 53 AD2d 694, appeal dismissed
43 NY2d 841), once the statements have been
used in open court, they have lost their cloak
of confidentiality and are available for
inspection by a member of the public" (id.,
679) .

In that decision, it was

which you

Under the circumstances, it is suggested that you confer with
your attorney.

I hope that I have been of some assistance.

RJF:jnm

Sincerely,

Robert J. Freeman
Executive Director
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Mr. Kevin McGlynn
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The staff of the Committee on Open Government is authorized to

issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. McGlynn:

I have received your undated letter, which reached this office
on February 17. You have asked whether you may use the Freedom of
Information Law to "make [law enforcement agencies] force over
information they have" concerning "how they created informants out
of various individuals."

In this regard, I offer the following comments.

First, I point out that the Freedom of Information Law
pertains to existing records. Section 89(3) of that statute states
in part that an agency need not create a record in response to a
request. Therefore, insofar as the information in which you are
interested does not exist in the form of a record or records, the
Freedom of Information Law would not apply, and an agency would not
be required to create a new record on your behalf.

Second, as a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law.

Most relevant to your inquiry in my view is §87(2) (e), which
enables an agency to withhold records that:

"are compiled for law enforcement purposes and
which, if disclosed, would:
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i. interfere with law enforcement
investigations or judicial proceedings;

ii. deprive a person of a right to a fair
trial or impartial adjudication;

iii. identify a <confidential source or
disclose confidential information relating to
a criminal investigation; or

iv. reveal criminal investigative techniques
or procedures, except routine techniques and
procedures."

It is noted that in a recent decision, it was held that the purpose
of §87(2) (e) (iv):

"is to prevent violators of the law from being
apprised of nonroutine procedures by which law
officials gather information (Matter of Fink
v. Lefkowitz, 47 N.Y.2d4 567, 572, 419 N.Y.S.2d
467, 393 N.E.2d 463). 'The Freedom of
Information Law was not enacted to furnish the
safecracker with the combination to the safe’
(id., at 573, 419 N.Y.S.2d 467, 393 N.E.2d

463) . ’Indicative, but not necessarily
dispositive, of whether investigative
techniques are nonroutine is whether

disclosure of those procedures would give rise
to a substantial 1likelihood that violators
could evade detection by deliberately
tailoring their conduct in anticipation of
avenues of inquiry to be pursued by [law
enforcement] personnel***’/ (id., at 572, 419
N.Y.S.2d 467, 393 N.E.2d 463 [citations
omitted]). Even though a particular procedure
may be ‘time-tested’, it may nevertheless be
nonroutine (id., at 573, 419 N.Y.S.2d 467, 393
N.E. 2d 463). Likewise, a highly detailed
step-by-step depiction of the investigatory
process should be exempted from disclosure"
[Spencer v. New York State Police, 591 NYS 2d
207, 209-210, ___ AD__ (1992)].

Additionally, the Court found that:

"petitioner is not entitled to disclosure of
portions of the file relating to the method by
which respondent gathered information about
petitioner and his accomplices from certain
private businesses because the disclosure of
such information would enable future violators
of the law to tailor their conduct to avoid
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detection by law enforcement personnel" (id
210).

Based on the foregoing, if the records in which you are interested

exist, it is likely that they could be withheld under the Freedom
of Information Law.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact ne.

Slncerely,

Qv@ “\\ﬁ?\ K ) Cﬁ P T

Robert J. Freeman
Executive Director

RJIF:pb
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Ms. Betti Hiiiins

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in vour correspondence.

Dear Ms. Higgins:

As you are aware, I have received your letter of February 13
in which you sought an advisory opinion concerning a denial of
access to a record by Sullivan County.

Your letter and the materials attached to it pertain to your
request for records relating to a HUD project in Parksville.
Several records were disclosed to you, one of which makes reference
to "a memorandum dated 10/10/89 from David R. Siebert, [County]
Commissioner of Planning and Economic Development, to William C.
Rosen, County Attorney, apprising Mr. Rosen of the project’s
problems." That memorandum was denied on the basis of §87(2) (g) of
the Freedom of Information Law. Since you are unfamiliar with that
provision, you sought my opinion concerning the propriety of the
denial.

In this regard, I offer the following comments.

First, as a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law.

Second, §87(2) (g) permits an agency to withhold records that:

"are inter-agency or intra-agency materials
which are not:

i. statistical or factual tabulations or
data;
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[
ii. instruc:t.ions to staff that affect the
iii. final agency policy or determinations;
or
iv. external audits, including but not

limited to audits performed by the comptroller
and the federal government..."

It is noted that the language quoted above contains what in effect
is a double negative. While inter-agency or intra-agency materials
may be withheld, portions of such materials consisting of
statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available, unless a different ground
for denial could appropriately be asserted. Concurrently,

those portions of inter-agency or intra-agency materials that are
reflective of opinion, advice, recommendation and the like could in
my view be withheld. '

Also of possible relevance is §87(2) (a), which pertains to
records that '"are specifically exempted from disclosure by
statute." One such statute is §4503 of the Civil Practice Law and

Rules, which makes confidential the communications between an
attorney and a client, such as a county official and the County
Attorney, under certain circumstances.

In a discussion of the parameters of the attorney-client
relationship and the conditions precedent to its initiation, it has
been held that:

"In general, ‘the privilege applies only if
(1) the asserted holder of the privilege is or
sought to become a client; (2) the person to
whom the communication was made (a) is a
member of the bar of a court, or his
subordinate and (b) in connection with this
communication relates to a fact of which the
attorney was informed (a) by his client (b)
without the presence of strangers (c) for the
purpose of 