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The staff of the Commi ttee on Open Government is authorized to 
issue to advisory opinions. The ens uing staff advisory opinion 
is based solely upon the facts presented i n your correspondence. 

Dear Ms. Crawford: 

I have received your letter of December 14 and the mater
ial attached to it. 

Your inquiry focuses on a resol ution adopted by the Town 
Board of Schuyler Fal l s in which the Board resolved "that the 
Town Clerk will not make copies of the taped recordings .of Town 
Board meetings unless specifically ordered to do so by the 
Courts". 

You have questioned the propriety of the resolution and 
raised a series of related questions. In this regard, I offer 
the following comments. 

First, the Freedom of Information Law is applicable to 
records of an agency, such as a town. Further, section 86(4) of 
the Law defines the term "record" to include: 

"any information kept, held, filed, -
produced, reproduced by, with or for 
an agency or -the state legislature, 
in any physical form whatsoever·· 
including, but not limited to, re-
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com-
puter tapes or discs, rules, regu-
lations or codes." 
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As such, a tape recording of an open meeting kept by a town is, 
in my view, clearly a record subject to rights of access. More
over, the Court of Appeals, the state's highest court, has 
construed the definition literally and as broadly as its specific 
language indicates [see e.g., Westchester Rockland Newspapers v. 
Kimball, 50 NY 2d 575 (1980) and Washington Post v. Insurance 
Department, 61 NY 2d 557 (1984)]. 

As a general matter, the Freedom of Information Law is 
based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more of the 
grounds for denial appearing in section 87(2) (a) through (i) of 
the Law. Under the circumstances, a tape recording of an open 
meeting is, in my opinion, available, for none of the grounds for 
denial would be applicable. It is noted, too, that it has been 
determined judicially that a tape recording of an open meeting is 
accessible under the Freedom of Information Law [see Zaleski v. 
Board of Education of Hicksville Union Free School District, Sup. 
Ct., Nassau Cty., October 3, 1983). Further, with respect to 
fees, based upon section 87 (1) (b) (iii) of the Freedom of Informa
tion Law, the fee for a copy of tape recording would be the 
"actual cost of reproduction", excluding personnel costs or other 
fixed costs of the agency (i.e., heat, light, etc.). If an indi
vidual seeks to listen to or make a copy of a tape recording with 
his or her own tape recorder, I do not believe that a fee could 
be charged. 

Second, you indicated that meetings are recorded "on a 
special tape recorder ••• which records at a lower speed than 
normal ••• ". As such, you wrote that: "This makes it difficult 
for a resident to even listen to one of the Town Board meetings 
on tape unless the Town tape recorder is also used". You pointed 
out further that, due to the use of the special tape recorder, 
"tapes can not be played on a regular tape recorder". In con
junction with those factors, you asked whether the records access 
officer should enable people to listen to a tape by using the 
"special town tape recorder". In my opinion, the Freedom of In
formation Law is intended to ensure meaningful access to records. 
If the use of the Town tape recorder represents the only method 
of providing meaningful access, the records access officer 
should, in my opinion, permit its use. 

Third, assuming that the resolution conflicts with the 
Freedom of Information Law, you asked for advice concerning "the 
appropriate manner in which to address this matter". In this 
regard, in an effort to advise, educate and persuade, copies of 
advisory opinions are sent to agencies involved in-issues arising 
under the Freedom of Information Law. To attempt to do so, a 
copy of this opinion will be sent to the Town Board. If the 
Board remains unconvinced by the foregoing, a proceeding under 
Article 78 of the Civil Practice Law and Rules could be 
initiated. 
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However, there may be another solution to the problem. 
Although the Open Meetings Law is silent concerning the use of 
tape recorders at meetings, the courts have held that members of 
the public may use their own tape recorders to record open meet
ings of public bodies. 

By way of background, until 1979, there had been but one 
judicial determination regarding the use of tape recorders at 
meetings of public bodies. The only case on the subject was 
Davidson v. Common Council of the City of White Plains, 244 NYS 
2d 385, which was decided in 1963. In short, the court in 
Davidson found that the presence of a tape recorder might detract 
from the deliberative process. Therefore, it was held that a 
public body could adopt rules generally prohibiting the use of 
tape recorders at open meetings. There are no judicial determin
ations of which I am aware that pertain to the use of video re
corders or similar equipment at meetings. 

Notwithstanding Davidson, however, the Committee advised 
that the use of tape recorders should not be prohibited in situ
ations in which the devices are unobtrusive,, for the presence 
of such devices would not detract from the deliberative process. 
In the Canrnittee's view, a rule prohibiting the use of unobtru
sive tape recording devices would not be reasonable if the pre
sence of such devices would not detract from the deliberative 
process. 

This contention was initially confirmed in a decision 
rendered in 1979. That decision arose when two individuals 
sought to bring their tape recorders at a meeting of a school 
board in Suffolk County. The school board refused permission and 
in fact complained to local law enforcement authorities who 
arrested the two individuals. In determining the issues, the 
court in People v. Ystueta, 418 NYS 2d 508, cited the Davidson 
decision, but found that the Davidson case: 

" ••• was decided in 1963, some fif
teen (15) years before the legisla
tive passage of the 'Open Meetings 
Law', and-before the widespread use 
of hand held cassette recorders which 
can be operated by individuals with
out interference with public proceed
ings or the legislative process. 
While this court has had the advan
tage of hindsight, it would have 
required great foresight on the part 
of the court in Davidson to foresee 
the opening of many legislative halls 
and courtrooms to television cameras 
and the news media, in general. Much 
has happened over the past two decades 
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to alter the manner in which govern
ments and their agencies conduct their 
public business. The need today 
appears to be truth in government 
and the restoration of public con
fidence and not 'to prevent star 
chamber proceedings' ••• In the wake 
of Watergate and its aftermath, 
the prevention of star chamber pro
ceedings does not appear to be lofty 
enough an ideal for a legislative 
body; and the legislature seems to 
have recognized as much when it 
passed the Open Meetings Law, em
bodying principles which in 1963 
was the dream of a few, and unthink
able by the majority." 

More recently, the Appellate Division, Second Department, 
unanimously affirmed a decision of Supreme Court, Nassau County, 
which annulled a resolution adopted by a board of education pro
hibiting the use of tape recorders at its meeting and directed 
the board to permit the public to tape record public meetings of 
the board [Mitchell v. Board of Education of Garden City School 
District, 113 AD 2d 924 (1985)]. In so holding, the Court stated 
that: 

"While Education Law sec. 1709 (1) 
authorizes a board of education to 
adopt by-laws and rules for its 
government and operations, this 
authority is not unbridled. Irra
tional and unreasonable rules will 
not be sanctioned. Moreover, Public 
Officers Law sec. 107 {1) specifically 
provides that 'the court shall have 
the power, in its discretion, upon 
good cause shown, to declare any 
action*** taken in violation of 
[the Open Meetings Law], void in 

whole or in part.' Because we 
find that a prohibition against 
the use of unobtrusive recording 
devices is inconsistent with the 
goal of a fully informed citizenry, 
we accordingly affirm the judgment 
annulling the resolution of the 
respondent board of education" 
(id. at 925). 
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In view of the judicial determination rendered by the 
Appellate Division, I believe that a member of the public may 
tape record open meetings of public bodies, so long as tape re
cording is carried out unobtrusively and in a manner that does 
not detract from the deliberative process. 

In my opinion, since the Board uses a tape recorder at 
meetings, it could not effectively be contended that the use of 
portable cassette recorders by others would affect the delibera
tive process. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jrn 

Sincerely, 

[4.k~ f -( A-lt:.--

Robert J. Freeman 
Executive Director 

cc: Town Board, Town of Schuyler Falls 
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Ms. Debra Albright 
Coordinator 
Kingston Urban Cultural Park 
Visitors Center 
308 Clinton Avenue 
Kingston, NY 12401 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Ms. Albright: 

I have received your letter of December 15 in which you 
requested an advisory opinion concerning the Open Meetings Law. 

Your inquiry concerns the authority of the City of 
Kingston Urban Cultural Park Commission to conduct executive 
sessions in conjunction with certain circumstances, which you 
have described as follows: 

"- Kingston is in line for monies from 
the Environmental Quality Bond Act, 
for the development of an Urban 
Cultural Park Visitor Center in the 
historic Rondouut area. 

- The Urban Cultural Park Commission 
is currently investigating -both par
cels of land and existing structures 
as possible.sites for the proposed 
Visitor Center. 

- The Commission will be holding meet
ings in the next several months, in
order to discuss the the proposed 
acquisition or sale of real property, 
for this particular project • 
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- The Commission believes that public
ity could affect the value of certain 
properties, and therefore believes 
that holding "executive sessions" are 
appropriate." 

In this regard, I offer the following comments. 

First, the Open Meetings Law is applicable to meetings of 
public bodies, and section 102(2) of the Law defines "public 
body" to include: 

" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body." 

Assuming that the Urban Cultural Park Commission was created by 
the City Charter or by means of an enactment of the City Council, 
for example, I believe that it would constitute a "public body" 
subject to the requirements of the Open Meetings Law. 

Second, every meeting of a public body must be preceded by 
notice given to the news media and to the public by means of 
posting (see Open Meetings Law, section 104). Further, the Open 
Meetings Law is. based upon a presumption of openness; meetings 
must be conducted open to the public, except when the subject 
matter under consideration may be discussed during an executive 
session. An executive session is defined in section 102(3) of 
the Law to mean a portion of an open meeting during when the 
public may be excluded. It is noted, too, that a public body must 
accomplish a procedure, during an open meeting, before it may 
conduct an executive session. Specifically, section 105(1) 
states in relevant part that: 

"Upon a majority vote of its total 
membership,. taken in an open meet
ing pursuant to a motion identify
ing the general area or areas of 
the subject or subjects to be con
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only ••• " 
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Mr. Gerard J. Snyder 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Snyder: 

As you are aware, I have received your lengthy and 
thoughtful letter of December 23, as well as the news articles 
attached to it. 

Your letter pertains to a meeting held by the Town Board 
of the Town of Oppenheim on December 20 and the report of the 
meeting published in the Gloversville Leader-Herald the following 
day. The meeting was scheduled to begin at 7 p.m. to discuss 
various "personnel problems" concerning the Town's elected Super
intendent of Highways, as well as "the auditing of town books". 
At approximately 7 p.m., all of the members of the Town Board, 
the Highway Superintendent and his attorney were present. You 
arrived approximately five minutes later. You wrote that: 

"According to the Supervisor, prior to 
the opening of the meeting, one Wilma 
Stowell, wife of the Superintendent of 
Highways, and her sister-in-law, Audrey 
Stowell, entered the Town Board's regu
lar meeting roam, pulled out a couple 
of chairs and sat down for the meeting. 
The Supervisor approached these two 
town residents and politely informed 
them that the general purpose of the 
meeting was to discuss personnel mat
ters (Charles B. Stowell) which was 
noticed extensively at prior board 
meetings and in legal notices appearing 
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in the local newspapers. As a practi
cal matter, the Board would be resolv
ing to go into Executive Session almost 
immediately after calling the meeting 
open. As a result, both Wilma Stowell 
and Audrey Stowell were encouraged to 
wait outside and they did so. In fact, 
the Supervisor noticed the beginning of 
the meeting as an anticipated Executive 
Session to discuss personnel matters so 
that the public would be aware of same 
and would not have to wait outside in 
the cold for the Executive Session to 
conclude." 

You pointed out that, when you arrived, two others were present, 
a resident of the Town and a reporter for the Evening Times. 

When you entered the meeting room, the Supervisor re
quested that a motion be made to enter into executive session to 
discuss the personnel issues involving the Superintendent. In 
this regard, you wrote that: 

"At this time [you were] thinking 
whether or not the public was aware 
that they had the right to be present 
for the initial portion of the meeting 
to hear the resolution calling for the 
Executive Session. Having seen no 
attempt by any resident to gain entry 
into the Town Hall ••• [you] presumed 
that the public was aware that they 
were welcome to be present for this 
short and brief portion of the public 
meeting. [You], therefore, did not 
interrupt the Town Board to inquire as 
to whether or not the public had been 
denied access to this portion of the 
meeting." 

You indicated further that: 

"Upon information and belief, some 
time after the Board moved to go into 
Executive Session, the Town Clerk 
posted a sign on the inside of the 
glass door (entry into the Town meeting 
room) indicating that there was an 
Executive Meeting in session. In view 
of the length of the anticipated Execu
tive Session, which in fact, lasted two 
and a half hours, more or less, and the 
number of parties involved, the Town 
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Board made a decision to hold the Exe
cutive Session in the regular meeting 
room portion of the Town Hall where 
there was a table and chairs available 
and sufficient lighting rather than the 
traditional Executive Session meeting 
room which is in the boiler room in the 
back of the regular meeting room hall. 
That traditional Executive Session 
meeting room is quite cramped, dark, 
has no table or chairs and is quite 
noisy when the boiler kicks on. {You) 
believe the Town Board's decision to 
conduct its Executive Session in-the 
regular town meeting room was appro
priate under the circumstances." 

Following the executive session, the Board resolved the 
personnel matter by voting in public to reinstate the Superinten
dent at the salary level previously budgeted and appropriated. 

Two days after the meeting, the T.own Supervisor contacted 
you concerning an article critical of the Board's compliance with 
the Open Meetings Law that appeared in the Leader-Herald. 
According to your letter, the wife of the Superintendent of High
ways and her sister-in-law made a complaint to -a Leader-Herald 
reporter, Ms. Jennifer R. -Wilson. Ms. Wilson; who later con
tacted me, was apparently told by Mrs. Stowell that "she and 20 
Town residents were denied access to-the Town meeting roam prior 
to the Board'-s decision to go into Executive Session". You indi
cated that Ms. - Wilson was not present for that portion of the 
meeting and that, upon information and belief, -•only relied upon 
what Mrs. Stowell had informed her in a telephone -conversation 
the following day". You also wrote that Ms. Wilson apparently 
"chose not to contact the Supervisor to attempt to clarify the 
matter". 

The news article,-which questioned the legality of the 
meeting, was in your opinionbased upon a "misunderstanding and 
misinformation" provided to the author of the article. As a 
consequence, the •-credibility" of the Town Board has been. 
"jeopardized", despite its intent to comply with the Open Meet
ings Law. 

- You have requested my opinion concerning the legality of 
the meeting. 

In this regard, I offer the following comments. 
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First, I hope that you and others recognize that my 
comments, whether made in response to an inquiry by a reporter, a 
government official or a member of the public, are offered in 
good faith based upon the facts provided to me. In this 
instance, I responded to a series of questions raised by Ms. 
Wilson concerning the meeting. 

Second, as suggested by the facts as you described them 
and the versions of the same event described in newspaper 
articles, it is difficult to know what occurred at a meeting 
unless a person is actually present at the meeting. Depending 
upon one's presence at a meeting, or perhaps even the perceptions 
of those who might have attended, there may be a variety of ver
sions of what may be characterized as "facts". 

Based upon your version of the facts, it appears that any 
inconsistencies with the Open Meetings Law likely occurred inad
vertently and as a result of unusual circumstances. 

With respect to the requirements of the Open Meetings Law, 
as you are aware, the Law requires that meetings be convened open 
to the public. Further, prior to entry into an executive 
session, the Law requires that a procedure be accomplished during 
an open meeting. Specifically, section 105(1) states in relevant 
part that: 

"Upon a majority vote of its total 
membership, taken in an open meet
ing pursuant to a motion identify
ing the general area or areas of 
the subject or subjects to be con
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only ••• " 

Based upon the foregoing, it has been advised that, in a techni
cal sense, a public body cannot "schedule" an executive session 
in advance of meeting, for a motion to conduct an executive ses
sion must be made and carried during an open meeting. Neverthe
less, I believe that, as you suggested, a public body that is 
familiar with its agenda may "anticipate" that an executive 
session will likely be held. In terms of the rationale for the 
procedural requirements of section 105(1), I believe that they 
are intended to ensure that executive sessions are not separate 
and distinct from open meetings and that such sessions are not 
secretly held1 the procedure, in my view, is also intended to 
inform the public that an executive session will be held for a 
reason consistent with the permissible grounds for entry into 
executive session listed in paragraphs (a) through {h) of section 
105(1). 



• 

• 

Mr. Gerard J. Snyder 
January 4, 19 89 
Page -6-

I hope that I have been of some assistance. Should any 
questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~~~~f-~,yt1.--lfh -
Robert J. Freeman 
Executive Director 

cc: Jennifer Wilson, Gloversville Leader-Herald 
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Ms . Beatrice Parker 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions . The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence . 

Dear Ms. Parker : 

I have received your letter of December 21 , as well as the 
materials attached to it . 

Your letter focuses upon the inability of the public to 
gain access to various records maintained by the Town of Gardiner 
Planning Board . You indicated that minutes of meetings of the 
Planning Board are often not approved f or months and that tape 
recordings of meetings are destroyed "as they are transcribed ". 
It is your view, however, " t hat tapes should be kept available to 
the public in lieu of minutes , when the latter are so long 
delayed" . In addition , one of the enclosures is a letter 
addressed to Town personnel by Ken Tenedini , Cha irrcan of the 
Planning Board, in which he indicated that the Planning Board 
"has determined tha t [its] files will only be available to the 
publ ic through the Recording Secretary ". He also wrote that : 
"An appoin tment may be made at the convenience of both pa r ties to 
review the f iles , at which time only one folder at a time will be 
present." 

In this regard , I offer the follow i ng comments . 

First , with respect to minules , the Open Meet ing s Law 
contains what might be charac teriz e d as minimum requi reme nts 
concerning the con tents of minutes . Specifically , section 106 of 
the Open Meetings Law perta i ns to minutes and states that : 
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"l. Minutes shall be taken at all 
open meetings of a public body which 
shall consist of a record or summary 
of all motions, proposals, resolu
tions and any other matter formally 
voted upon and the vote thereon. 

2. Minutes shall be taken at execu
tive sessions of any action that is 
taken by formal vote which shall con
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereon; pro
vided, however, that such summary 
need not include any matter which 
is not required to be made public by 
the freedom of information law as 
added by article six of this chapter. 

3. Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of 
the freedom of information law within 
two weeks from the date of such meeting 
except that minutes taken pursuant to 
subdivision two hereof shall be avail
able to the public within one week from 
the date of the executive session." 

Based upon the foregoing, it is clear that minutes need not con
sist of a verbatim transcript of the entire discussion at a 
meeting, but rather only "a record or summary" of "motions, 
proposals, resolutions and any other matter formally voted 
upon ••• " Therefore, when a public body merely discusses public 
business, but does not engage in the making of "motions, 
proposals, resolutions" or voting, presumably the minutes need 
not reflect the nature of the discussion. Further, minutes of 
executive sessions are required to be prepared only when action 
is taken during an executive session. 

It is also clear that minutes of open meetings must be 
prepared and made available within two weeks of the meetings to 
which they pertain. Although many public bodies, as a matter of 
practice or policy, approve their minutes, there is no require
ment that minutes must be approved. In those situation in which 
a public body seeks to approve its minutes, but cannot do so 
within two weeks, to comply with law, it has consistently been 
advised that minutes be prepared and made available within the 
appropriate time period and thal they be marked "unapproved", 
"non-final" or "draft", for example. By so doing, the public car, 
learn generally what transpired at a meeting; concurrently, 
notice is effectively given that the minutes are subject to 
change. 
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Second, while a tape recording would likely contain the 
elements of minutes, I believe that minutes should be reduced to 
writing in order that they constitute a permanent, written record 
that can be viewed by the public. Perhaps just as important, the 
Town might need a permanent written record readily accessible to 
Town officials who must refer to or rely upon the minutes in the 
performance of their duties. Moreover, in an opinion rendered by 
the State Comptroller, it was found that, although tape record
ings may be used as an aid in compiling minutes, they do not 
constitute the "official record" (1978 Op. St. Compt. File 
#280). As such, I do not believe that tape recordings of meet
ings constitute a valid substitute for written minutes. 

Third, with regard to access to tape recordings, I direct 
your attention to the Freedom of Information Law, which is appli
cable to all agency records. Section 86(4) of the Law defines 
the term "record" expansively to include: 

"any information kept, held, filed, 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

Since the tape recordings are produced by and for the Town, I 
believe that they constitute "records" subject to rights of 
access. 

With respect to rights of access, as a general matter, the 
Freedom of Information Law is based upon a presumption of access. 
Stated differently, all records of an agency are available, ex
cept to the extent that records or portions thereof fall within 
one or more grounds for denial appearing in section 87 (2) (a) 
through (i) of the Law. 

In my view, a tape recording of an open meeting is 
accessible, for none of the grounds for denial would apply. 
Moreover, there is case law indicating that a tape recording of 
an open meeting is accessible for listening and/or copying under 
the Freedom of Information Law [see Zaleski v. Board of Educa
tion of Hicksville Union Free School District, Supreme Court, 
Nassau County, October 3, 1983]. 
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It is noted, too, that there are laws and rules dealing 
with the retention of records. Specifically, pursuant to sectior. 
57.25 of the Arts and Cultural Affairs Law, the Commissioner o: 
Education is authorized to adopt regulations that include refer
ence to minimum periods of time that records must be retained by 
local governments. That provision also specifies that a local 
government cannot "destroy, sel 1 or otherwise dispose of" 
records, except in conjunction with a retention schedule adopted 
by the Commissioner, or without the Commissioner's consent. 
Having contacted the Education Department on your behalf, I was 
informed that tape recordings of meetings must be retained for a 
period of four months after transcription and/or approval of 
minutes. 

Lastly, I do not believe that the Planning Board has the 
authority to adopt a directive or rules concerning access to its 
records. Section 87 (1) of the Freedom of Information Law indi
cates that the governing body of a public corporation, in this 
instance, the Town Board, is required to adopt uniform rules and 
regulations applicable to all agencies of the Town, including the 
Planning Board, to implement the procedural requirements of the 
Freedom of Information Law. Further, those procedures must be 
consistent with the Law and the regulations promulgated by the 
Committee on Open Government (21 NYCRR Part 1401). 

In a related area, although the Recording Secretary of the 
Planning Board may have physical possession of certain records, 
section 30(1) of the Town Law states in part that the town clerk: 
"Shall have the custody of all the records, books and papers of 
the town". Therefore, while the Recording Secretary may have 
physical custody of Planning Board records, I believe that the 
Town Clerk maintains legal custody of all such records. 

Additionally, the regulations promulgated by the Committee 
on Open Government describe the duties of the designated records 
access officer, who is apparently the Town Clerk. Specifically, 
section 1401.2 of the regulations provides in relevant part that: 

"(a) The governing body of a public cor
poration and the head of an executive 
agency or governing body of other agen
cies shall be responsible for insuring 
compliance with the regulations herein, 
and shall designate one or more personas 
as records access officer by name or by 
specific job title and business address, 
who shall have the duty of coordinating 
agency response to public requests for 
access to records. The designation of 
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one or more records access officers snall 
not be construed to prohibit officials who 
have in the past been authorized to make 
records or information available to the 
public from continuing to do so. 

(b) The records access officer is respon
sible for assuring that agency personnel: 

(1) Maintain an up-to-date subject mat
ter list. 

(2) Assist the requester in identifying 
requested records, if necessary. 

(3) Upon locating the records, take one 
of the following actions: 

(i) make records promptly available 
for inspection; or 

(ii) deny access to the records in whole 
or in part and explain in writing 
the reasons therefore. 

(4) Upon request for copies of records: 

(i) make a copy available upon payment 
or offer to pay established fees, 
if any; or 

(ii) permit the request to copy those 
records ••• " 

In view of the foregoing, the Town Board is responsible for en
suring compliance with the Law, and the records access officer 
has the "duty of coordinating agency response" to requests and 
assuring that agency personnel act appropriately in response to 
requests. Therefore, in the Clerk's capacity as records access 
officer and custodian of Town records, I believe that he or she 
has the duty of ensuring that responses to requests are made in 
accordance with the law, irrespective of who maintains physical 
custody of the records sought. Stated differently, even though 
the Planning Board's Recording Secretary physically possesses the 
records, the town clerk, as records access officer, must, in my 
view, when necessary to do so, obtain the requested records fro~ 
the recording secretary or ensure that the recording secretary 
provides records in order to comply with a request. I point out 
that it has been held judicially that there is no requirement 
that town records must be kept in town offices, so long as provi
sions are made to guarantee that the records are accessible to 
the public as required by the Freedom of Information Law [see 
Town of Northumberland v. Eastman, 493 NYS 2d 93, ( 19 85)] . 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: Town Board, Town of Gardiner 

Sincerely, 

Robert J. Freeman 
Executive.Director 

Ken Tenedini, Chairman, Planning Board 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

' Dear Mr. Atseff: 

• 

I have received your letter of December 21, as well as the 
materials attached to it. 

Your inquiry concerns a gathering of the Onondaga County 
Ethics Committee. The Committee consists of five members of the 
County Legislature and was designated by the County Legislature. 
You wrote that the Committee was scheduled to meet at 8:30 -on the 
morning of December 14. Al though sane members arrived earlier, 
soon after 8:30, it was clear that three of the five members were 
present and were conferring behind closed doors. A reporter 
knocked on the door, which was opened on "a crack", -and asked 
"something like, 'is this a caucus'?" In response, the 
"legislator behind the door shrugged and then closed the door 
again". Soon thereafter, you knocked on the door, stating that 
there was a quorum, and asked whether "it was a caucus-or a 
meeting". You were told that it was an "organizational meeting". 
You apparently contended that the Ethics Committee could not hold 
an executive session without first convening an open meeting. 
During the time described, the two minority members of the Com
mittee "stood outside and complained about the closed-door 
meeting" • 
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After legislators were in the room for approximately 20 
minutes, you were told that they wanted to discuss the issue of a 
possible conflict of interest on the part of one of the Committee 
members to lead the Committee. One of the legislators 0 explained 
it away as a discussion of 'possible litigation' 0

• 

In this regard, I offer the following comments. 

First, a committee of a county legislature is, in my view, 
clearly a public body that is required to comply with the Open 
Meetings Law. Section 102(2) of the Law defines the phrase 
0 public body" to mean: 

" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body." 

Based on the foregoing, the Open Meetings Law is applicable not 
only to a governing body such as the County Legislature, but also 
to committees or subcommittees of the County Legislature, such as 
the Ethics Committee. 

Second, the term "meeting" has been construed broadly by 
the courts. In a landmark decision rendered some 10 years ago, 
the Court of Appeals confirmed that any gathering of a quorum of 
a public body for the purpose of conducting public business con
stitutes a "meeting 0 subject to the Open Meetings Law, even if 
there is no intent to take action, and irrespective of the manner 
in which the gathering may be characterized [see Orange County 
Publications v. Council of the City of Newburgh 60 AD 2d 409, 45 
NYS 2d 947 (1978)]. 

Third, every meeting must be preceded by notice of the 
time and place of a meeting. Subdivision ·(1) of section 104 of 
the Open Meetings Law pertains to meetings scheduled at least a 
week in advance and requires that notice of such meetings must be 
given to the news media (at least two) and posted in one or more 
designated public locations not less than 72 hours prior to those 
meetings. Subdivision (2) of section 104 pertains to meetings 
scheduled less than a week in advance and requires that notice be 
given to the news media and posted in the same manner described 
in subdivision (1) "to the extent practicable" at a reasonable 
time prior to such meetings. The usual method of compliance with 
the notice requirements for meetings that must be convened 
quickly involves contacting the news media by phone and posting 
notice in one or more of the locations designated for posting. 
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Further, every meeting must be convened as an open 
meeting. It is emphasized that section 102(3) of the Open Meet
ings Law defines the phrase "executive session" to mean a portion 
of an open meeting during which the public may be excluded. As 
such, it is clear that an executive session is not separate and 
distinct from an open meeting, but rather that it is a part of an 
open meeting. Moreover, the Open Meetings Law requires that a 
procedure be accomplished, during an open meeting, before a pub
lic body may enter into an executive session. Specifically, 
section 105{1) states in relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meet
ing pursuant to a motion identify
ing the general area or areas of 
the subject or subjects to be con
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only ••• " 

The ensuing provisions of section 105(1) specify and limit the 
subjects that may appropriately be considered during an executive 
session. Therefore, a public body may not conduct an executive 
session to discuss the subject of its choice. 

With regard to "possible litigation", the provision con
cerning the "litigation" exception for executive session is sec
tion 105(1) (d) of the Open Meetings Law. The cited provision 
permits a public body to enter into an executive session to dis
cuss "proposed, pending or current litigation". - In construing 
the language quoted above, it has been held that: 

"The purpose of paragraph d is 'to enable 
a public body to discuss pending litiga
tion privately, without baring its strategy 
to its adversary through mandatory public 
meetings' (Matter of Concerned Citizens to 
to Review Jefferson Val. Mall v. Town Bd. 
of Town of Yorktown, 83 AD 2d 612, 613, 441 
NYS 2d 292). The belief of the town's 
attorney that a decision adverse to peti
tioner 'would almost certainly lead to 
litigation' does not justify the conduct
ing of this public business in an executive 
session. To accept this argument would be 
to accept the view that any-public body 
could bar the public from its meetings 
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simply be expressing the fear that liti
gation may result from actions taken 
therein. Such a view would be contrary 
to both the letter and the spirit of the 
exception" [Weatherwax v. Town of Stony 
Point, 97 AD 2d 840, 841 (1983)]. 

Based upon the foregoing, I believe that the exception is in
tended to permit a public body to discuss its litigation strategy 
behind closed doors, rather than issues that might eventually 
result in litigation. Since "possible" or "potentialA litigation 
could be the result of nearly any topic discussed by a public 
body, an executive session could not in my view be held to dis
cuss an issue merely because there is a possibility of liti
gation. 

With regard to the sufficiency of a motion to discuss 
"proposed litigation" or "possible litigation", it has been held 
that: 

"It is insufficient to merely regurgitate 
the statutory languagei to wit, 'discus
sions regarding proposed, pending or 
current litigation'. This boilerplate 
recitation does not comply with the intent 
of the statute. To validly convene an 
executive session for discussion of pro
posed, pending or current litigation, the 
public body must identify with particu
larity the pending, proposed or current 
litigation to be discussed during the 
executive session" [Daily Gazette Co., 
Inc. v. Town Board, Town of Cobleskill, 
44 NYS 2d 44, 46 (1981), emphasis added 
by court]. 

Lastly, I do not believe that the situation that you des
cribed could have been characterized as a "caucus", or that the 
provision in the Open Meetings Law pertaining to political cau
cuss would have applied. As you are aware, section 108(2) of the 
Open Meetings Law exempts "deliberations of political committees, 
conferences and caucuses" from the Law. If a matter is exempt 
from the Law, none of the requirements discussed previously,• 
i.e., regarding notice or the procedural requirements.for entry 
into an executive session, would apply. However, section 
108(2) (b) states in relevant part that: 

"for purposes of this section, the 
deliberations of political committees, 
conferences and caucuses means a pri
vate meeting of members •Of the senate 
or assembly of the state of New York 

., 
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or the legislative body of a county, 
city, town or village, who are members 
or adherents to the same political 
party ••• " 

In my view, the exemption concerning political caucuses applies 
to "the legislative body" of a county, i.e., the County Legis
lature. The language of section 108 does not refer to a com
mittee of a legislative body, such as the Ethics Committee. 
Since section 108 is inapplicable, I do not believe that the 
Ethics Committee could have conducted a closed political caucus, 
irrespective of the political party affiliation of those who were 
present at the gathering in question. On the contrary, since the 
gathering was scheduled for 8:30, once a quorum, three of its 
five members, were present, I believe that the gathering 
constituted a meeting subject to the Open Meetings Law in all 
respects. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Onondaga County Ethics Committee 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Colao: 

I have received your . letter of .December 26 in which you 
allege that the Board of Trustees of - the Village -of Pine Valley 
has disregarded the provis ions of open government laws • 

In good faith, it is noted that I have received a letter 
concerning your correspondence from Mr. Steven M. Schapiro, 
special counsel to the Village. According to his letter-, your · 
letter represents and effort •to set forth political grievances" 
that you have regarding the Board. Furthe•r, Mr.- Schapiro wrote 
that, to the best of his knowledge, none of your allegations 
•have any factual basis". 

Obviously, without -having been present at -the Board's 
meetings, I have no personal knowledge of the manner in which the 
Board has car ried ou t t he r equirements of the Open Meeting and 
Freedom of Information Laws. As such, r .offer the fol l owing 
general comments for purposes of clarification and education. 

First, t he definition of "meeting" [see Open Meetings Law, 
section 102(1)] has been broadly interpreted by the courts . · Ina 
landmark decision rendered - in 1978, t he -Court •Of Appeals, ·the · 
state's highest court, found -that any .gathering . of -a quorum of a 
public body for the purpose of conducting publ i c business is a 
•meeting• that must be convened open to the public, whether or 
not there i s an intent to -take action and regardless of· -the man
ner in which a gathering may be character i zed [see Orange County 
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Publications v. Council of the City of Newburgh, 60 AD 2d 409, 
aff'd 45 NY 2d 947 (1978)). It is noted that the decision cited 
above dealt with so-called "work sessions" and held that those 
sessions are "meetings" subject to the same requirements as those 
gatherings that might be characterized as "formal" or •official", 
for example. 

Second, every meeting of a public body must be preceded by 
notice of the time and place of the meeting. Section 104(1) of 
the Law pertains to meetings scheduled at least a week in advance 
and requires that notice be given to the news media (at least 
two) and to the public by means of posting in one or more 
designated, conspicuous public locations not less than 
seventy-two hours prior to such meetings. Section 104(2) per- -
tains to meetings scheduled less than a week in advance and re
quires that notice be given to the news media and to the public 
by means of posting in the same manner as prescribed in section 
104(1) "to the extent practicable" at a reasonable time prior to 
such meetings. There is nothing in the Open Meetings Law per
taining to the scheduling of a meeting on a holiday or a Sunday. 

Third, the Open Meetings Law is based upon a presumption 
of openness. All meetings of public bodies must be conducted 
open to the public except to the extent that one or more grounds 
fnr executive session may be applicable, Moreover, a public body 
must follow a procedure prescribed by the Law during an open 
meeting before it may enter into a closed or "executive session". 
Specifically, section 105(1) of the Open Meetings Law states in 
relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a pub
lic body may conduct an executive 
session for the below enumerated pur
poses only ••• " 

In view of the foregoing, it is clear in my view that an 
executive session is not separate and distinct from an open 
meeting, but rather that it is a portion of an open meeting 
during which the public may be excluded. It is also clear that 
a public body cannot enter into an executive session to discuss 
the subject of its choice. On the contrary, an executive session 
may be held only to discuss a subject listed in the Open Meetings 
Law as appropriate for discussion behind closed doors. 
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With regard to minutes of a meeting, section 106 of the 
Open Meetings Law states that: 

"1. Minutes shall be taken at all 
open meetings of a public body which 
shall consist of a record or summary 
of all motions, proposals,. resolu
tions and any other matter formally 
voted upon and the vote thereon. 

2. Minutes shall be taken at execu
tive sessions of any action that is 
taken by formal vote which shall con
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereon: pro
vided, however, that such summary 
need not include any matter which 
is not required to be made public by 
the freedom of information law as 
added by article six of this chapter. 

3. Minutes of meetings of all public 
bodies shall be available to the pub
lic in accordance with the provisions 
of the freedom of information law 
within two weeks from the date of such 
meeting except that minutes taken pur
suant to subdivision two hereof shall 
be available to the public within one 
week from the date of the executive 
session." 

In view of the foregoing, if action is taken during an executive 
session, minutes indicating the nature of the action and the 
vote, by member, must be prepared within one week of the execu
tive session. Further, they are accessible to the public to the 
extent required by the Freedom of Information Law. However, if a 
public body discusses an issue or issues during an executive 
session but takes no action, there is no requirement that minutes 
of the executive session be prepared • . 

Although the Open Meetings Law is silent with respect to 
the use of tape recorders, judicial decisions indicate that any 
person may use a portable cassette tape recorder at an open meet
ing of a public body [see Mitchell v. Board of Education of the 
Garden City Union Free School District, 113 AD 2d 924 (1985): 
People v. Ystueta, 99 Misc. 2d 1105, 418 NYS 2d 508 (1979)]. 

Mr. Schapiro referred to your recent complaint to the 
effect that you were instructed not to interfere with discussions 
by Board members during meetings. Here I point out that, 
although the Open Meetings Law permits any person to attend a 
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meeting and listen to a public body's discussions and deliber
ations, nothing in the Law confers a right upon members of the 
public in attendance to speak or otherwise participate. As such, 
it-hap consistently been advised that a public body need not 
permit the public to speak at meetings or work sessions. If a 
public body chooses to permit public participation, it may do so, 
presumably based on reasonable rules that treat members of the 
public equally. 

Lastly, you wrote that the Board has "refused to provide 
the names of those individuals who are 'working on the village 
master plan and zoning ordinances'". Here I direct your atten
tion to the Freedom of Information Law. As a general matter, the 
Freedom of Information Law is based upon a presumption of access. 
Stated differently, all records of an agency are available, ex
cept to the extent that records or portions thereof fall within 
one or more grounds for denial appearing in section 87(2) (a) 
through (i) of the Law. 

If a record exists containing the information in question, 
I believe that it should be available, for none of the grounds 
for denial would apparently apply. However, the Freedom of 
Information Law pertains to existing records. Section 89{3) of 
the Law provides in part that, as a general rule, an agency need 
not create a record in response to a request. Therefore, if the 
information sought does not exist in the form of a record or 
records, the Village would not be obliged to prepare a new record 
in response to a request. 

I hope that the foregoing serves to provide clarification. 
Should any further questions arise, please feel free to contact 
me. 

RJF:jm 

cc: Steven Schapiro 
Hon. Mary Petraszewski, Mayor 

Sincerely, 

~~.~ 
Robert J. Freeman 
Executive Director 
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Hon. Harold Sheprow 
Mayor 
Village of Port Jefferson 
121 West Broadway 
Port Jefferson, NY 11777 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mayor Sheprow: 

As you are aware, your letter of December 30 addressed to 
the Office of the State Comptroller has been forwarded to the 
Committee on Open Government. The Committee is authorized by law 
to advise with respect to the Open Meetings Law. 

According to your letter, you and the Board of Trustees of 
the Village of Port Jefferson "held a meeting with and at the 
request of the owner of the Village's designated official 
newspaper". The owner of the newspaper and his attorney attended 
the meeting. In conjunction with those facts, you raised the 
following question: 

" ••• does the fact that the Board approved 
the request of the owner of the newspaper 
constitute notification of a special 
meeting, as required in the open meetings 
law?" 

In this regard, I offer the following comments. 

First, the Open Meetings Law pertains to meetings · 
generally, and there is no provision in the Law that refers to 
•special meetings•. 
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Second, in terms of notice requirements, the Open Meetings 
Law distinguishes between meetings scheduled at least a week in 
advance and those scheduled less than a week in advance. 
Specifically, section 104(1) pertains to meetings scheduled at 
least a week in advance and states that: 

"Public notice of the time and place 
of a meeting scheduled at least one 
week prior thereto shall be given to 
the news media and shall be conspicu
ously posted in one or more designated 
public locations at least seventy-two 
hours before each meeting." 

Section 104 (2) concerns "eve:ry other meeting", i.e., a meeting 
scheduled less than a week in advance and states that: 

"Public notice of the time and place 
of every other meeting shall be given, 
to the extent practicable, to the news 
media and shall be conspicuously posted 
in one or more designated public loca
tions at a reasonably time prior thereto.• 

Based upon the foregoing, it is emphasized that, in-addi
tion to notice to the news media, both provisions require that 
notice must be "conspicuously posted in one or more designated 
public locations" prior to meetings. Therefore, in my opinion, 
if notice of the meeting in question was not posted, the Board 
would not have fully complied with the Open Meetings Law. 

Enclosed for your consideration are copies of the Open 
Meetings Law and a descriptive brochure that may be useful to 
you. 

I hope that I have been of same assistance. - -Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

,{) ~ . -+-(f' f_. ' 
~--~ 

Robert J. Freeman 
Executive Director 
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Mr. Dominic P. Tom, Jr. 
Schenectady Gazette 
332 State Street 
P.O. Box 109 0 
Schenectady, NY 12301-1090 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Tom: 

I have received your letter of January 6, as well as the 
materials attached to it. 

Your inquiry concerns the propriety of executive sessions 
held by the City of Schenectady's "Board of Residency". The 
Board was created by local law and exists as part of the City's 
Code of Ordinances. It consists of three members and has the 
authority to grant waivers of residency requirements based on the 
following criteria: 

"{a) the degree of specialization and 
professionalism required in any given 
field of employment: 

{b) the existence of hardship such as 
may be determined by the Board". 

You have requested an advisory opinion: 

"on the validity of an executive ses
sion since the board actually hears the ·· 
appeals of potential or current employees 
to having to -move into the city as-·a · 
means of being hired or getting a pro
motion." 
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You also asked whether the Board has: 

'th~'! right to meet behind closed doors 
when they're actually considering a 
residency waiver of a person, regard
less whether they are current or poten
tial employees?" 

In this regard, I offer the following comments. 

First, the Open Meetings Law is applicable to meetings of 
public bodies, and section 102(2) of the Law defines the phrase 
"public body" to mean: 

" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body." 

In my opinion, since the Board was created by local law, it 
clearly constitutes a "public body" required to.comply with the 
Open Meetings Law. Viewing the definition of "public body" in 
terms of its components, the Board is an entity consisting of 
three members. Section 41 of the General Construction Law, which 
pertains to quorum requirements applicable to entities consisting 
of three or more persons or public officers charged with a public 
duty to be carried out collectively, as a body, would permit the 
Board to conduct its business only by means of a quorum. 
Further, the Board clearly conducts public business and performs 
a governmental function for a public corporation, the City of 
Schenectady. 

Second, the Open Meetings Law requires that all meetings 
of public bodies be convened open to the public. It is noted, 
too, that the phrase "executive session" is defined to mean a 
portion of an open meeting during which the public may be 
excluded. As such, an executive session is not separate and 
distinct from an open meeting1 rather it is a portion of an open 
meeting that may be closed under appropriate circumstances. 
Moreover, the Law requires that.a procedure be accomplished dur
ing an open meeting before an executive session may be conducted. 
Specifically, section 105(1} states in relevant part that: 

nupon a majority vote of its total 
membership, taken in an open meet
ing pursuant to a motion identify
ing the general area or areas of 
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the subject or subjects to be con
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes onJy ••• " 

Third, with respect to the substance of your inquiry, 
section 105(1) (f) of the Law permits a public body to enter into 
an executive session to discuss: 

•the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, disci
pline, suspension, dismissal or re
moval of a particular person or 
corporation ••• 11 

Based upon the language quoted above, it appears that the Board 
may conduct executive sessions to discuss the issues that you 
described, so long as those issues focus upon a nparticular 
person". In each such instance, it would appear that the Board 
would consider a "matter leading to the appointment, employment, 
promotion ••• • or perhaps the "dismissal or removal of a parti
cular person• • 

Lastly, in view of the first criterion for authorizing a 
waiver of the residency requirement, it is possible that the 
Board might consider such a waiver with respect to a class of 
employees. If, for example, the Board discusses the granting of 
a waiver with respect to all persons in a particular job title 
due to the "degree of specialization and professionalism 
required" in that field, such a consideration would not focus 
upon a •particular person", but rather upon any person who might 
hold such a position. In those instances, I do not believe that 
there would be a basis for entry into an executive session. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~ J 1f /1JJ-----___ 
Robert J. Freeman 
Executive Director 

cc: Corporation Counsel, City of Schenectady 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Councilman Rhodes: 

I have received your letter of January 9, as well as the 
materials attached to it. 

Your inquiry deals with a meeting held by the Town Board 
on January 4 and the discussion of an advisory opinion that I 
prepared and sent to you on December 28 concerning the Board's 
implementation of the Open Meetings and Freedom of Information 
Laws. According to your letter, the Town Supervisor read the 
opinion silently and then expressed a desire to enter into an 
executive session "since this deals with personnel". Thereafter, 
a motion was made, seconded and carried. 

You have asked whether, in my view, discussion of the 
opinion constituted "a legitimate reason to go into executive 
session". In this regard, I of fer the fol lowing comments. 

First, as you are aware, paragraphs Ia} through (h) of 
section 105(1} of the Open Meetings specify and limit the topics 
that may appropriately be discussed during an executive session. 

Second, the so-called "personnel" exception, section 
105(1) (f), permits a public body to enter into an executive ses
sion to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ-
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ment, promotion, demotion, disci
pline, suspension, dismissal or 
removal of a particular person 
or corporation ••• " 

Not having been present at the executive session, I have no 
specific knowledge of what may have been discussed. Neverthe
less, assuming that the opinion was the subject of the Board's 
discussion, I do not believe that a discussion of that letter 
would have fallen within the scope of section 105{1) {f) or any 
of the other grounds for entry into executive session. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

rfl-ul~<i. (/\Ll_ 
Robert J. Freeman 
Executive Director 

• cc: Town Board 
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The staff of the Commi ttee on Open Government is authorized to 
issue to adv i sory opinions. The ensuing staff advisory opinion 
is based solel y upon the facts presented in your correspondence. 

Dear Mr. Oil tz: 

I have received your letter of January 10, which pertains 
to the impl ementation of the Open Meetings Law by the Town Board 
of the Town of Ches t er. 

Accordi ng to your letter, the Board held a meeting at 6:30 
p.m. on January 3 "to go over the agenda for the regular monthly 
town meeting held the same night at 7:30 PM". Although the 7:30 
meeting "was posted, the 6:30 meeting was not". Upon questioning 
the Supervisor regarding the posting of notice, he informed you 
that notice of the earlier gathering was posted, but that "he had 
taken it down and thrown it away". Nevertheless, you wrote that 
you were at the Town Hal l earl ier in the day and -saw no notice. 
You also questioned the propr i ety of an executive session held 
during the earlier meeting. Al though a motion was made to con
duct an execut i ve session, you wrote tha t no vote was taken. The 
executive session was apparently hel d to discuss "salaries". In 
addition, you referred to another meeting held on January 9 to 
discuss "personnel". You wrote that not i ce of the meeting was 
not posted and that the Town At t orney "tried to tell [you] that 
it was an informal meet i ng that [you were] not ent i tled to 
attend". 

In t his regard, I offer the fol lowi ng comments. 

First, it is emphasized that the definition of •meeting" 
[see Open Meetings Law, section 102 (1)] has -been broadly inter
preted by the courts. In a landmark decision -rendered in 197 8, 
the Court of Appeals, the state's highest court, found that -any 
gathering of a quorum of a publ i c body for the purpose of con
ducting public business is a "meeting" that mus t be convened open 



t 

Mr. Tim Diltz 
January 24, 1989 
Page -2-

to the public, whether or not there is an intent to take action 
and regardless of the manner in which a gathering may be charac
terized [see Orange County Publications v. Council of the City 
of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 

I would like to point out that the decision rendered by 
the Court of Appeals was precipitated by contentions made by 
public bodies that so-cal led "work sessions" and similar gather
ings held for the purpose of discussion, but without an intent to 
take action, fell outside the scope of the Open Meetings Law. In 
discussing the issue, the Appellate Division, whose determination 
was unanimously affirmed by the Court of Appeals, stated that: 

"We believe that the Legislature in
tended to include more than the mere 
formal act of voting or the formal 
execution of an official document. 
Every step of the decision-making 
process, including the decision it
self, is a necessary preliminary to 
formal action. Formal acts have 
always been matters of public record 
and the public has always been made 
aware of how its officials have voted 
on an issue. There would be no need 
for this law if this was all the 
Legislature intended. Obviously, 
every thought, as well as every affirm
ative act of a public official as it 
relates to and is within the scope of 
one's official duties is a matter of 
public concern. It is the entire 
decision-making process that the Legis
lature intended to affect by the enact
ment of this statute" (60 AD 2d 409, 
415) • 

The court also dealt with the characterization of meetings 
as "informal", stating that: 

"The word 'formal' is defined merely 
as 'following or according with es
tablished form, custom, or rule' 
(Webster's Third New Int. Dictionary). 

We believe that it was inserted to 
safeguard the rights of members of a 
public body to engage in ordinary social 
transactions, but not to permit the use 
of this safeguard as a vehicle by which 
it precludes the application of the law 
to gatherings which have as their true 
purpose the discussion of the business 
of a public body" (id.). 
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Based upon the direction given by the courts, if a quorum 
of the Town Board convenes to discuss public business, any such 
gathering, in my opinion, would constitute a "meeting" subject to 
the Open Meetings Law. 

Second, every meeting of a public body must be preceded by 
notice of the time and place of the meeting. Section 104(1) of 
the Law pertains to meetings scheduled at least a week in advance 
and requires that notice be given to the news media (at least 
two) and to the public by means of posting in one or more 
designated, conspicuous public locations not less than 
seventy-two hours prior to such meetings. Section 104(2) per
tains to meetings scheduled less than a week in advance and re
quires that notice be given to the news media and to the public 
by means of posting in the same manner as prescribed in section 
104 (1) "to the extent practicable" at a reasonable time prior to 
such meetings. Therefore, it is reiterated that notice must be 
provided prior to all meetings, regardless of whether the meet
ings are considered formal or otherwise. 

Third, it is noted that the Open Meetings Law is based 
upon a presumption of openness. All meetings of public bodies 
must be conducted open to the public except to the extent that 
one or more grounds for executive session may be applicable. 
Moreover, a public body must follow a procedure prescribed by the 
Law during an open meeting before it may enter into a closed or 
"executive session". Specifically, section 105(1) of the Open 
Meetings Law states in relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a pub
lic body may conduct an executive 
session for the below enumerated pur
poses only ••• 11 

In view of the foregoing, it is clear in my view that an execu
tive session is not separate and distinct from an open meeting, 
but rather that'it is a portion of an open meeting during which 
the public may be excluded. It is also clear that a public body 
cannot enter into an executive session to discuss the subject of 
its choice. On the contrary, an executive session may be held 
only to discuss a subject listed in the Open Meetings Law as 
appropriate for discussion behind closed doors. Under the 
circumstances, even if there was a basis for entry into an execu
tive session, the meetings, in my view, should have been preceded 
by notice and convened open to the public, followed by a motion 
to go into executive session, indicating the reason and carried 
by a majority vote of the Board. 
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Lastly, with respect to discussions of "salaries" and 
"personnel", section 105 (1) (f) of the Open Meetings Law permits a 
public body to enter into an executive session to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ-
ment, promotion, demotion, disci-
pline, suspension, dismissal or 
removal of a particular person 
or corporation ••• " 

In my opinion, based upon the language quoted above, section 
105 (1) (f) may be asserted only when the discussion focuses upon a 
"particular" person or corporation in conjunction with one or 
more of the subject enumerated in that provision. 

As you requested, a copy of this opinion will be sent to 
the Town Board. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: Town Board, Town of Chester 

Sincerely, 

l~:Jr j / /IJ_L-
Robert J. Freeman 
Executive Director 
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Mr. John Wright 

The staff of the Committee on Open Government is aut horized - to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Wright: 

I have received your -letter of January 6, which pertains 
to the zoning Board of Appeals of the Town: of Ticonderoga; 

According to your letter, the• Board consists • of .five 
members, one of whom had been designated by the Town Board as 
chairman. On December 8, the Chairman resigned, · but -the Town 
Board "took no action to appoint a replacement Chairman, an 
Acting Chairman or a replacement -Chairman to bring -the said Board 
to full membership". The Board thereafter hel d hearings on 
January 3, but the -four members "refused to act claiming they had 
no Chairman or Acting Chair.man". 

Your question is whether the Zoning Board - of. -Appeals was 
"required [to] act bei ng they met- with a quorum present". In 
this regard, I offer the following comments. 

First, . section -267 of the Town Law provides in· part · that a 
town board shall appoint the members of a zoning board ofappeals 
and "shall designate its chairman". -The same provision states
that "Such chairman, or in his absence the acting - chairman, may • 
administer oaths and compel the attendance of witnesses".· There 
is no specific reference in the -statute to- the designation of · an 
acting chairman, nor is there -any indication that -a zoning board 
of appeals is precluded from acting in the absence of a chairman. 

Second, 
the context of 
of the General 
requirements. 

with respect to the Board's authority to act in 
a meeting, I direct your attention• to section 41 
Construction Law, which pertains to quorum 
That provision states that: 
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"Whenever three or more public 
officers are given any power or 
authority, or three or more per
sons are charged with any public 
duty to be performed or exercised 
by them jointly or as a board or 
similar body, a majority of the 
whole number of such persons or 
officers, at a meeting duly held 
at a time fixed by law, or by 
any by-law duly adopted by such 
board or body, or at any duly 
adjourned meeting of such meeting, 
or at any meeting duly held upon 
reasonable notice to all of them, 
shall constitute a quorum and 
not less than a majority of the 
whole number may perform and 
exercise such power, authority 
or duty. For the purpose of this 
provision the words 'whole number' 
shall be construed to mean the 
total number which the board, 
commission, body or other group 
of persons or off ice rs would have 
were there no vacancies and were 
none of the persons or officers 
disqualified from acting." 

Based upon the language quoted above, I believe that a public 
body can carry out its powers or duties by means of an affirma
tive vote of a majority of its total membership taken at a meet
ing duly held upon reasonable notice to al 1 of the members. As 
such, it is my view that a public body, such as a zoning board of 
appeals, has the capacity to act, i.e., to vote, during duly 
convened meetings attended by a quorum and by means of ·an aff ir
rnative vote of a majority of its total membership. 

Lastly, although I believe that the Zoning Board of 
Appeals could have acted under the circumstances you described, I 
am unaware of any requirement that would have compelled the Board 
to act. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

/lM1l :/lt ·,J,U~ 
Robert • Freeman 
Executive Director 

RJF:jm 
cc: Zoning Board of Appeals, Town of Ticonderoga 
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Mr. Patrick E. Poleto 

The staff of the Commi ttee on Open Government is author i zed to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solelY upon the facts presented in your correspondence. 

Dear Mr. Poleto: 

As you are aware, I have received your letter of January 
6. Your inquiry concerns your right to videotape a town board 
meeting. 

During our telephone conversation, I indicated that the 
Open Meetings Law is silent with respect to the issue, and there 
is no other law or rule that governs the use of recording devices 
at meetings. Further, while there are no judicial ~ecisions 
involving the use of video equipment, several decisions have been 
rendered concerning the use of tape recorders at meetings. 

In this regard, I offer the following comments. 

By way of background, until 1979, there had been but one 
judicial determination regarding the use of tape recorders at 
meet i ngs of public bodies, such as village boards of trustees. 
The only case on the subject was Davidson v. Common Council of 
the City of White Plains, 244 NYS 2d 385, which was decided in 
1963. In short, the court in Davidson found that the presence of 
a tape recorder might det'ract from the deliberative process. 
Therefore, it was held that a public body could adopt rules gen
erally prohibiting the use of ta,pe recorders at open meetings. 
There are no judicial determinations of which I am aware that 
pertain to the use of video recorders or similar equipment at 
meet i ngs. 
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Notwithstanding Davidson, however, the Committee advised 
that the use of tape recorders should not be prohibited in situ
ations in which the devices are unobtrusive,, for the presence 
of such devices would not detract from the deliberative process. 
In the Committee's view, a rule prohibiting the use of unobtru
sive tape recording devices would not be reasonable if the pre
sence of such devices would not detract from the deliberative 
process. 

This contention was initially confirmed in a decision 
rendered in 1979. That decision arose when two individuals 
sought to bring their tape recorders at a meeting of a school 
board in Suffolk County. The school board refused permission and 
in fact complained to local law enforcement authorities who 
arrested the two individuals. In determining the issues, the 
court in People v. Ystueta, 418 NYS 2d 508, cited the Davidson 
decision, but found that the Davidson case: 

" ••. was decided in 196 3, some f if
teen (15) years before the legisla
tive passage of the 'Open Meetings 
Law', and before the widespread use 
of hand held cassette recorders which 
can be operated by individuals with
out interference with public proceed
ings or the legislative process. 
While this court has had the advan
tage of hindsight, it would have 
required great foresight on the part 
of the court in Davidson to foresee 
the opening of many legislative halls 
and courtrooms to television cameras 
and the news media, in general. Much 
has happened over the past two decades 
to alter the manner in which govern
ments and their agencies conduct their 
public business. The need today 
appears to be truth in government 
and the restoration of public con
fidence and not 'to prevent star 
chamber proceedings' ••. In the wake 
of Watergate and its aftermath, 
the prevention of star chamber pro
ceedings does not appear to be lofty 
enough an ideal for a legislative 
body; and the legislature seems to 
have recognized as much when it 
passed the Open Meetings Law, em
bodying principles which in 1963 
was the dream of a few, and unthink
able by the majority." 
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Most recently, the Appellate Division, Second Department, 
unanimously affirmed a decision of Supreme Court, Nassau County, 
which annulled a resolution adopted by a board of education pro
hibiting the use of tape recorders at its meeting and directed 
the board to permit the public to tape record public meetings of 
the board [Mitchell v. Board of Education of Garden City School 
District, 113 AD 2d 924 (1985)). In so holding, the Court stated 
that: 

"While Education Law sec. 1709(1) 
authorizes a board of education to 
adopt by-laws and rules for its 
government and operations, this 
authority is not unbridled. Irra
tional and unreasonable rules will 
not be sanctioned. Moreover, Public 
Officers Law sec. 107(1) specifically 
provides that 'the court shall have 
the power, in its discretion, upon 
good cause shown, to declare any 
action*** taken in violation of 
[the Open Meetings Law), void in 
whole or in part. 1 Because we 
find that a prohibition against 
the use of unobtrusive recording 
devices is inconsistent with the 
goal of a fully informed citizenry, 
we accordingly affirm the judgment 
annulling the resolution of the 
respondent board of education" 
(id. at 925). 

In view of the judicial determination rendered by the 
Appellate Division, I believe that a member of the public may 
tape record open meetings of public bodies, so long as tape re
cording is carried out unobtrusively and in a manner that does 
not detract from the deliberative process. 

As indicated earlier, there are no decisions rendered in 
New York with which I am familiar concerning the use of video 
equipment at meetings of public bodies. However, I believe that 
the principles are the same as those described with respect to 
the use of tape recorders. If the equipment is large, if special 
lighting is needed, and if it is obtrusive and distracting, I 
believe that a rule prohibiting its use under those circumstances 
would be reasonable. However, if advances in technology permit 
video equipment to be used without special lighting, in a sta
tionary location and in an unobtrusive manner, it is questionable 
in my view whether a prohibition under those circumstances would 
be reasonable. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :j rn 

Sincerely, 

f i /, I 
lVv~-'v1J .t~. 

Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Goverl1I(lent is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

' Dear Mr. Fowler: 

I have received your recent letter as well as the mater
ials attached to it. 

Your inquiry concerns the status of a hearing to be con
ducted by the Board of Supervisors of the Town of Briarcliff 
Manor regarding charges against a police officer. The hearing, 
according to your letter, is being conducted pursuant to section 
5711-q of the Unconsolidated Laws. Subdivision (9) of that 
provision, entitled "Discipline and charges", states in relevant 
part that: 

"The board of trustees or municipal 
board shall have power and is author
ized to adopt and make rules and regu
lations for the examination, hearing, 
investigation and determination of 
charges, made or preferred against any 
member or members of such police force, 
but no member or members of such police 
force shall be fined, reprimanded, re
moved or dismissed until written charges 
shall have been made and preferred 
against him or them, nor until such 
charges have been investigated, examined, 
heard and determined by such board of 
trustees or municipal board in such 
manner, procedure, practice, examina
tion and investigation as such board 
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may by such rules and regulations from 
time to time prescribe, except that 
the trial of such charges shall not 
be delegated and must be heard before 
the full board of trustees or full 
municipal board, or a majority of the 
members of either of such boards, and 
the affirmative vote of a majority of 
such members shall be necessary to a 
conviction on any such charges." 

From my perspective, the hearing would not likely be sub
ject to the Open Meetings Law, for section 108(1) of that statute 
exempts from its coverage quasi-judicial proceedings. Based upon 
generally accepted definitions of what constitutes a quasi
judicial proceeding [see e.g., Black's Law Dictionary, Revised 
4th Edition], since the Town Board is involved in hearing, in
vestigating and determining charges preferred against a member of 
the Town police force, I believe that the hearing could be char
acterized as a quasi-judicial proceeding that is outside the 
scope of the Ope~ Meetings Law. 

While the Open Meetings Law is apparently inapplicable, I 
point out that in Herald Company, Inc. v. Weisenberg [59 NY 2d 
378 (1983)], it was held by the Court of Appeals that administra
tive and quasi-judicial proceedings are presumptively open to the 
press and the public. The holding in that decision may be rele
vant to the authority to close the proceeding in question. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: Kevin Plunkett, Town Attorney 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Ms. Newman: 

I have received your letter of January 8, as well as the 
correspondence related to it. 

Having reviewed those materials, the nature of the contro
versy is unclear. It appears that you are questioning the means 
by which the City of Middletown Board of Education adjourned a 
meeting held on September 15. It is noted that I attempted to 
obtain additional information from Patricia T. Cournoyer, the 
School District Clerk, with whom you corresponded concerning the 
matter. I learned, however, that Ms. Cournoyer recently 
retired. As such, the issue was discussed with Ms. Irene Wall, 
the Deputy Clerk. To the extent that Ms. Wall was able to re
construct the events occurring at t he meeting, the Board of Edu
cation apparently was discussing an issue during an executive 
session. Following the executive session, the Board returned to 
the open meeting for the purpose of adjourning. Ms. Wall 
mentioned that one of the Board members apparently left the 
meeting through a side door. It is unclear whether that is 
relevant to your inquiry. With respect to your ·1etter, it 
appears that you have inferred that no formal announcement was 
made to the effect that the Board was adjourning the meeting. 

In this regard, I offer the following comments. My re
marks are intended to provide general guidance. Again, the facts 
of the controversy are unclear • 
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First, as you may be aware, a public body is authorized to 
enter into executive sessions to discuss certain topics specified 
in section 105(1) of the Law. It is noted that section 102(3) 
defines the phrase "executive session" to mean a portion of an 
open meeting during which the public may be excluded. As such, 
an executive session is not separate and distinct from an open 
meeting: rather, it is a portion of an open meeting. 

Second, I believe that there are essentially two methods 
of adjourning a meeting. One would involve a motion to adjourn. 
From my perspective, such a motion should be made by a board of 
education during an open meeting. I point out that various judi
cial interpretations of the Education Law indicate that, while a 
board of education may discuss certain topics during executive 
sessions, a board is generally required to vote during open 
meetings, except in unusual circumstances were there is specific 
statutory authority to take action behind closed doors. The 
other means of adjourning would involve a situation in which a 
sufficient number of members of a public body depart from a meet
ing so that the number remaining constitutes less than a quorum. 
For instance, if a public body consists of five members, a major
ity of its total membership would constitute a quorum. If four 
members are present at the meeting and two depart, there is no 
longer a quorum and the meeting would automatically be adjourned. 
While the facts are unclear, it is possible that the departure of 
members might have resulted in less than a quorum being present, 
thereby resulting in adjournment of the meeting. 

I hope that the foregoing serves to clarify the matter. 
If I can be of further assistance, please feel free to contact 
me. 

RJF :jm 

cc: Irene Wall, Deputy Clerk 

Sincerely, 

utli'11f~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts· presented in your correspondence. 

Dear Ms. Maxam: 

I have received your letter of January 17, in which you 
questioned the legality of an executive session recently held by 
the Town Board of the Town of Schroon. 

By way of background, you wrote that a developer is pro
posing to build a resort complex on privately owned land. Part 
of the financing for the complex includes the issuance of bond 
anticipation notes by the Town, as well as various other govern
ment grants and loans. On November 28, the Town Board and the 
project developer met in executive session "reportedly to discuss 
financial and lease agreements". You added that: 

"Supervisor John Kelley said the meeting 
was the direct result of questions raised 
during a previous open town board meeting 
concerning lease agreements and security 
of the town against default by the developer. 
It is also known that during this executive 
session, more was discussed,~han what the 
public was led to believe in that the 
developer presented a revised plan of the 
project which includes 124 condos. The 
plan had already been submitted to the 
Adirondack Park Agency. " 
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You also pointed out that: 

"The Town of Schroon has no control over 
developer's acquisition of the property 
and is trying to enter into a contract 
for the lease of privately owned recre
ational facilities for use at no charge 
by its residents IF $4 million in BAN's 
is provided for the project by the town." 

You have requested an opinion "on the question if the 
executive session was legal for the purpose called of simply 
"negotiations". In this regard, I offer the following comments. 

First, as you are aware, the Open Meetings Law is based 
upon a presumption of openness. Stated differently, meetings of 
public bodies must be conducted open to the public, except to the 
extent that an executive session may properly be convened to 
discuss one or more of the topics described in paragraphs (a) 
through (h) of section 105(1) of the Law. 

Second, it is noted that the term "negotiations" appears 
in the Open Meetings Law only in section 105(1) (e). That provi
sion permits a public body to enter into an executive session to 
discuss "collective negotiations pursuant to article fourteen of 
the civil service law". Article 14 is commonly known as the 
"Taylor Law", and it involves the relationship between a public 
employer and a public employee union. As such, section 105(1) 
deals with executive sessions held to discuss collective bargain
ing negotiations involving a public employee union. It is obvi
ous that any "negotiations" occurring at the meeting in question 
were unrelated to collective bargaining and that section 
105(1) {e) would not have constituted a proper basis for entry 
into an executive session. 

While section 105(1) (h) pertains to certain discussions 
relating to real property, I do not believe that it would have 
been applicable under the circumstances that you described. The 
cited provision permits a public body to enter into an executive 
session to discuss: 

"the proposed acquisition, . sale or 
lease of real property or the proposed 
acquisition of securities, o;r sale or 
exchange of securities held 6y such 
public body, but only when publicity 
would substantially affect the value 
thereof." 
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Based on the facts, the public has been aware of the location of 
the real property to be developed, the parties involved and the 
general nature of the project. Consequently, publicity would 
not, in my view, have "substantially" affected the value of the 
property. If my assumptions are accurate, section 105 (1) (h) 
could not have been asserted to conduct an executive session. 

The only other provision which might have constituted a 
basis for entry into an executive session is section 105 (1) (f}, 
which authorizes the holding of an executive session to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ-
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation ••• " 

It is possible that a portion of the discussion might have in
volved the consideration of the "financial or credit history of a 
particular ••• corporation". For instance, the Town Board might 
have questioned the developer in terms of the firm's financial 
reliability in conjunction with the possibility of default. To 
the extent that the discussion involved that kind of issue, it 
appears that the executive session was appropriately held. How
ever, other aspects of the executive session, such as the review 
of a revised plan, should, in my view, have been conducted in 
public, for none of the grounds for closure would have apparently 
applied. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Town Board, Town of Schroon 

Sincerely, 

~iJ~ 
Robert J. Freeman 
Executive Director 
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February 3, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff adv isory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Ms. Dennis: 

' I have received your letter of February 1, as well as the 
correspondence attached to it . 

• 

You have requested an advisory opinion wi th respect to the 
implementation of the Freedom of Information Law and the Open 
Meetings Law by the Village of Canastota. You raised issues 
concerning the timeliness of response to request•s for records, 
the propriety of executive sessions and notice of meetings. 

In this regard, I offer the following comments. 

First, with respect to requests for records, I point out 
that section 89(1 ) (b) (iii) of the Freedom of Information Law 
requires the Committee on Open Governme.nt to promulgate regula- • 
tions concerning the procedural aspects of the Law [21 NYCRR Part 
1401]. In turn, section 87(1) states that the governing body of 
a public corporation, such as the Board of Trustees of the 
Village, is required to adopt its own regulations consistent with 
the Freedom of Information Law and the regulations promulgated by 
the Committee. 

The Law and the Committee's regulations prescribe time , 
limits within which an agency is required to respond . to requests. 
Specifically, section 89(3) of the Freedom of Information Law and 
section 1401.5 of the Canmittee's regulationsprovide that an · 
agency must respond . to a request within five business days of the 
receipt of a request. · The response can .take one of three forms. 
It can grant access, deny access, and if so, the denial should ·be 
in writing stating the reason.s, or the receipt of a request may 
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be acknowledged in writing if more than five business days is 
necessary to review or locate the records and determine rights of 
access. When the receipt of the request is acknowledged within 
five business days, the agency has ten additional business days 
to grant or deny access. Further, if no response is given within 
five business days of receipt of a request or within ten business 
days of the acknowledgement of the receipt of a request, the 
request is considered "constructively denied" [see regulations, 
sections 1401.S(d) and 1401.7 (c)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89 (4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

Having contacted Ms. Sena Clarke, Village Clerk, I was 
informed that she is attempting to comply with your requests. 
She indicated that one of the reasons for the delay is due to the 
recent death of the deputy clerk. 

Second, based upon copies of minutes of "executive 
meetings" that you sent, it appears that the Board of Trustees 
may be acting in a manner inconsistent with the requirements of 
the Open Meetings Law. 

By way of background, section 102 (1) of the Open Meetings 
Law defines "meeting 11 to mean "the official convening of a public 
body for the purpose of conducting public business". It is noted 
that the Court of Appeals, the State's highest court, has inter
preted the definition broadly to include so-called "work 
sessions" and similar gatherings, even though there may be no 
intent to take action [see Orange County Publications, Division 
of Ottaway Newspapers, Inc. v. Council of the City of Newburgh, 
60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. As such, any gathering 
of a quorum, a majority of the total membership of a public body, 
held for the purpose of conducting public business constitutes a 
"meeting" subject to the Open Meetings Law that must be convened 
open to the public, whether or not there is an intent to vote or 
to take action, and irrespective of the manner in which the 
gathering may be characterized. 
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With regard to executive sessions, I point out that the 
phrase "executive session" is defined in section 102(3) of the 
Law to mean a portion of an open meeting during which the public 
may be excluded. As such, an executive session is not separate 
and distinct from an open meeting, but rather is a part of an 
open meeting. Section 105(1) of the Law prescribes a procedure 
that must be accomplished by a public body, during an open 
meeting, before it may enter into an executive session. 
Specifically, the cited provision states in relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meet
ing pursuant to a motion identify
ing the general area or areas of 
the subject or subjects to be con
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only ••• " 

The ensuing provisions specify and limit the topics that may 
appropriately be discussed during an executive session. As such, 
a public body may not enter into an executive session to discuss 
the subject of its choice; on the contrary, unless the subject 
matter falls within one or more of the topics listed in para
graphs (a) through (h) of section 105(1) of the Law, a public 
body would not have the authority to conduct an executive 
session. Enclosed are copies of the Open Meetings Law and "Your 
Right to Know", an explanatory brochure. Both list the grounds 
for entry into an executive session. 

The minutes of one "executive meeting" in my opinion indi
cate a proper subject for a closed door discussion, for the 
topic involved a matter leading to the appointment of a parti
cular person [see Open Meetings Law, section 105 (1) (f), and 
minutes of the meeting of December 29, 1988]. However, the min
utes of a different executive session held on July 13 suggest 
that there was no basis for conducting the discussion during an 
executive session. The topics involved the payment of a bill and 
bonding, neither of which appear to have fallen within the 
grounds for entry into an executive session. 

Third, section 104 of the Open Meetings Law requires that 
every meeting be preceded by notice of the time and place of the 
meeting. Subdivision (1) pertains to meetings scheduled at least 
a week in advance and requires that notice be given to the news 
media and to the public by means of posting in one or more 
designated, conspicuous public locations not less than 
seventy-two hours prior to such meetings. Subdivision (2) per
tains to meetings scheduled less than a week in advance and re
quires that notice be given to the news and to the public by 
means of posting "to the extent practicable" at a reasonable time 
prior to such meetings. 
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Lastly, section 106 of the Open Meetings Law pertains to 
minutes of meetings. Subdivision (1) deals with minutes of open 
meetings; subdivision (2) deals with minutes of executive 
sessions, which must be prepared only if action is taken during 
an executive session. Subdivision (3) states that: 

"Minutes of meetings of all public 
bodies shall be available to the 
public in accordance with the pro
visions of the freedom of informa
tion law within two weeks from the 
date of such meeting except that 
minutes taken pursuant to subdivi
sion two hereof shall be available 
to the public within one week from 
the date of the executive session." 

Therefore, minutes of open meetings must be prepared and made 
available within two weeks of such meetings; minutes of action 
taken in an executive session must be prepared and made available 
within one week of the executive session. If it is the practice 
of the Board to approve minutes, but the Board does not meet 
within two weeks to vote its approval, to comply with the Law, 
it has been suggested that the clerk or the person who prepares 
minutes should do so and make them available within the appro
priate time. If they have not been approved, when disclosed, 
they may be marked as "unapproved", "draft" or "non-final". By 
so doing, the public can generally learn what transpired at the 
meeting; at the same time, notification is effectively given 
that the minutes are subject to change. 

In an effort to enhance compliance with law, copies of 
this opinion will be sent to the Village. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Encs. 

Sincerely, 

~-f,f~ 
Robert J. Freeman 
Executive Director 

cc: Board of Trustees, Village of Canastota 
Sena c. Clarke, Clerk 
Leo F. Kane, II, -Appeals Officer 
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Mr. Douglas A. Olenick 
Chanry Communications 
425 Smith Street 
Farmingdale, NY 11735 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Olenick: 

I have received your letter of January 26, which pertains 
to a closed session held by the Town Board of the Town of 
Huntington. 

According to your letter: 

"The meeting concerned a possible 
settlement between the town and the 
developers of a vacant farm. The 
town attorney, Arlene Lindsay, and 
several town councilmembers wanted 
the discussions to take place in 
closed session. She cited attorney
client secrecy privilege, the fact 
that a subject currently under liti
gation would be discussed and public 
knowledge of the proceedings would 
change the value of the property." 

You added that: 

"Town Councilman William Rebolini dis
agreed with these reasons because the 
party that the town was in court with 
would be in attendance at the meeting 
negating the need for secrecy." 

In this regard, I offer the following comments. 
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First, the Open Meetings Law provides two vehicles by 
means of which a public body may meet in private. One vehicle is 
the executive session, a portion of an open meeting that is 
closed to the public in accordance with section 105 of the Law. 
The other arises under section 108 of the Open Meetings Law, 
which contains three exemptions from the Law. When a discussion 
falls within the scope of an exemption, the provisions of the 
Open Meetings Law do not apply. Relevant to your inquiry is 
section 108(3), which exempts from the Open Meetings Law: 

11 
••• any matter made confidential by 

federal or state law". 

When an attorney-client relationship has been invoked, it is con
sidered confidential under section 4503 of the Civil Practice Law 
and Rules. Therefore, if an attorney and client establish a 
privileged relationship, the communications made pursuant to that 
relationship would in my view be confidential under state law 
and, therefore, exempt from the Open Meetings Law. 

In terms of background, it has long been held that a muni
cipal board may establish a privileged relationship with its 
attorney [People ex rel. Updyke v. Gilon, 9 NYS 243 (1889); 
Pennock v. Lane, 231 NYS 2d 897, 898 (1962)]. However, such a 
relationship is in my opinion operable only when a municipal 
board or official seeks the legal advice of an attorney acting in 
his or her capacity as an attorney, and where there is no waiver 
of the privilege by the client. 

In a judicial determination that described the parameters 
of the attorney-client relationship and the conditions precedent 
to its initiation, it was held that: 

"In general, 'the privilege applies 
only if (1) the asserted holder of 
the privilege is or sought to become 
a client1 (2) the person to whom the 
communication was made (a) is a mem
ber of the bar of a court, or his sub
ordinate and (b) in connection with 
this communication relates to a fact 
of which the attorney was informed 
{a) by his client (b) without the 
presence of strangers (c) for the 
purpose of securing primarily either 
(i) an opinion on law or (ii) legal 
services (iii) assistance in some 
legal proceedings, and not (d) for 
the purpose of committing a crime 
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or tort: and (4) the privilege has 
been (a) claimed and (b) not waived 
by the client•" [People v. Belge, 
59 AD 2d 307, 399, NYS 2d 539, 540 
(1977)). 

Under the circumstances that you described, I do not be
lieve that the attorney-client privilege could have been 
asserted, for the developer's attorney, a person other than the 
"client", i.e., the Town Board, was present. Due to the presence 
of a person other than the client, the privilege, in my opinion, 
was waived. 

Second, and in a related vein, section 105 (1) (d) of the 
Open Meetings Law states that an executive session may be con
vened for "discussions regarding proposed, pending or current 
litigation". It has been held that the purpose of the so-called 
litigation exception is "to enable a public body to discuss pend
ing litigation privately, without baring its strategy to its 
adversary through mandatory public meetings 11 [Weatherwax v. 
Town of Stony Point, 97 Ad 2d 840, 841 (1983): also Matter of 
Concerned Citizens to Review the Jefferson Mall v. Town Board, 
83 AD 2d 612, 613, appeal dismissed, 54 NY 2d 957 (1981)). As 
such, based upon judicial decisions, the presence of the Town's 
adversary in litigation would, in my view, have negated the Town 
Board's authority to conduct an executive session pursuant to 
section 105 (1) (d). 

Third, since it was asserted that "public knowledge of the 
proceedings would change the value of the property 11

, I point out 
that section 105(1) (h) permits a public body to conduct an execu
tive session to discuss: 

11 the proposed acquisition, sale or 
lease of real property or the pro
posed acquisition of securities, or 
sale or exchange of securities held 
by such public body, but only when 
publicity would substantially affect 
the value thereof. 11 

From my perspective, the appropriate assertion of section 
105 ( 1) {h) is dependent upon the facts. It is unclear, tor ex
ample, whether publicity would 11 substantially affect'; the value 
of the property. Further, I believe that section 105(1) (h) is 
applicable only when a public body is involved in the 11 acquisi
tion, sale or lease of real property 11

• If the transaction did 
not involve those activities on the part of the Town, but rather 
pertained to a transaction between private parties, section 
105(1) (h) would not, in my opinion, have applied. 
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Lastly, with respect to minutes of executive sessions, the 
Open Meetings Law requires the preparation of minutes only when 
action is taken during an executive session [see Open Meetings 
Law, section 106(2). Therefore, if a public body discusses an 
issue during an executive session but takes no action, there is 
no requirement that minutes of the executive session be prepared. 

In an effort to enhance compliance with the Open Meetings 
Law, copies of this opinion will be sent to Town officials. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Town Board 

Sincerely, 

~.{,~ 
Robert J. Freeman 
Executive Director 

I Arlene Lindsay, Town Attorney 
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Hon. William B. Rebolini 
Councilman 
Town of Huntington 
Town Hall 
100 Main Street 
Huntington, NY 11743-6990 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Councilman Rebolini: 

I have received your letter of February 27 in which you 
requested an advisory opinion concerning the Open Meetings Law. 

It is your view that, "(w]ith respect to litigation 
matters, meetings should only be closed to the public for the 
express purpose of discussing litigation strategy". Neverthe
less, you wrote that the Town Attorney and members of the Town 
Board contend "that it is legally permissible to discuss litiga
tion matters with opposing counsel in closed session". 

In this regard, I offer the following comments. 

As you are aware, section 105(1) (d) of the Open Meetings 
Law permits a public body to enter into an executive session to 
discuss "proposed, pending or current litigation". In int~rpret
ing the intent of the quoted language, it has been held that the 
purpose of section 105(1) (d) is "to enable a public body to dis
cuss pending litigation privately, without baring its strategy to 
its adversary through mandatory public meetings" [Matter of Con
cerned Citizens to Review Jefferson Val. Mall v. Town Board, 83 
AD 2d 612, 613, appeal dismissed, 54 NY 2d957 (1981)]. The same 
language was also used by the Appellate Division in Weatherwax v. 
Town of Stony Point, 97 AD 2d 840, 841 (1983)]. Based upon those 
decisions, a public body could not in my view· justify an execu
tive session to discuss pending litigation with its adversary. 
It is noted that both decisions cited above were rendered by the 
Appellate Division, Second Department. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: Town Board 

Sincerely, 

M~__,tr: j i ~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Ms. Hammer: 

I have received your letter of February 8 in which you 
requested an advisory opinion concerning the Open Meetings Law. 

Your inquiry involves: "what constitutes a legitimate 
item for discussion at an executive session rather than at an 
open meeting of the Albany Board of Education." Specifically, you 
wrote that: 

"The issue pertains to the procedure 
that the Board will follow to hire a 
new superintendent of schools. The 
procedure was announced at the Board 
meeting in January, but had not been 
discussed in public. When queried by 
a member of the public as to when the 
Board had decided on its course of 
action, [you] were told that the Board 
had discussed the issue at an execu
tive session. According to Board 
minutes, in addition to the regular 
Board meeting in December, two separate 
meetings were held for the purpose of 
discussing personnel matters. When 
questioned about the appropriateness 
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of discussing the hiring procedure 
at an executive session, Board mem
bers as well as the Board's attorney, 
Stephen Herrick, claimed that this 
was a personnel matter and could be 
discussed in private." 

In this regard, I offer the following comments. 

First, as a general matter, the Open Meetings Law is based 
on a presumption of openness. All meetings of public bodies must 
be conducted open to the public, except to the extent that an 
executive session may be convened in accordance with section 105 
of the Law. Further, it is noted that in a landmark decision 
rendered in 1978, the Court of Appeals, the state's highest 
court, found that the term "meeting" includes any gathering of a 
quorum of a public body for the purpose of conducting public 
business, whether or not there is an intent to take action and 
regardless of the manner in which a gathering may be charac
terized [see Orange County Publications v. Council of the City 
of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)). Every 
meeting must be convened open to the public and preceded by 
notice given in accordance with section 104 of the Open Meetings 
Law • 

If a quorum of the Board attended the "two separate 
meetings ••• held for the purpose of discussing personnel matters", 
those gatherings, in my view, should have been preceded by 
notice, convened open to the public, and conducted open to the 
public to the extent required by the Open Meetings Law. 

Second, the phrase "executive session" is defined in sec
tion 102(3) of the Open Meetings Law to mean a portion of an open 
meeting during which the public may be excluded. As such, an 
executive session is not separate and distinct from a meeting, 
but rather is a portion of an open meeting. The Law also con
tains a procedure that must be accomplished during an open meet
ing before an executive session may be held. Specifically, sec
tion 105(1) states in relevant part that: 

"[U]pon a majority vote of its 
total membership, taken in an 
open meeting pursuant to a motion 
identifying the general area or 
areas of the subject or subjects 
to be considered, a public body 
may conduct an executive session 
for the below enumerated purposes 
only ••• " 
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As indicated in the language quoted above, a motion to enter into 
an executive session must include reference to the "general area 
or areas of the subject or subjects to be considered" during the 
executive session. Further, a public body cannot conduct an 
executive session to discuss the subject of its choice. On the 
contrary, paragraphs (a) through (h) of section 105(1) specify 
and limit the topics that may appropriately be considered during 
an executive session. 

Third, with respect to a discussion of "personnel 
matters", I point out that the term "personnel" appears nowhere 
in the Open Meetings Law. It is also noted that the so-called 
"personnel" exception for entry into executive session has been 
clarified since the initial enactment of the Open Meetings Law. 
In its initial form, section 105 (1) (f) of the Open Meetings Law 
permitted a public body to enter into an executive session to 
discuss: 

" ••• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ••• " 

Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
generally, tangentially, or in relation to policy concerns. 
However, the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy under the guise of privacy. 

To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, .several 
of which became effective on October 1, 1979. The recommendation 
made by the Committee regarding section 105(1) (f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

" ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• " 
(emphasis added) • 
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Due to the insertion of the term "particular" in section 105(1) 
(f), I believe that a discussion of "personnel" may be considered 
in an executive session only when the subject involves a parti
cular person or persons, and only when one or more of the topics 
listed in section 105 (1) (f) are considered. 

In my opinion, a discussion by the Board of its hiring 
procedure would not have focused upon a "particular person". If 
the discussion involved the procedure to be followed for hiring a 
new superintendent, I do not believe that any of the grounds for 
entry into an executive session could justifiably have been 
asserted. 

Fourth, judicial decisions indicate that a motion con
taining a recitation of the language of the grounds for executive 
session, or "personnel matters", for example, without more, fails 
to comply with the Law. For instance, in a decision containing a 
discussion of minutes that referred to various bases for entry 
into executive session, it was found that: 

"[T] he minutes of the March 26, 19 81 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 'negotiations' with
out further amplification. On May 
28, 1981, the Board again entered 
into executive session on two 
occasions. The reasons given for 
doing so were to discuss a 'legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again, on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters'. 

"We believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel', 'negotiations', or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[1]. 

"With respect to 'personnel', Public 
Off ice rs Law section 100 [1] [f] per
mi ts a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee on Public 
Access to Records has stated that 
this exception to the open meetings 
law is intended to protect personal 
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privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the statute matters re
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
particular individual, the Board 
should not be required to reveal the 
identity of the person but should 
make it clear that the reason for 
the executive session is because 
their discussion involves a 
'particular' person ••• " [Doolittle 
v. Board of Education, Sup. Ct., 
Chemung Cty., Oct. 20, 1981: see 
also Becker v. Town of Roxbury, 
Sup. Ct., Chemung Cty., April 1, 
19 83] • 

In view of the foregoing, it has been advised that a mo
tion to enter into executive session to discuss "personnel", or 
"personnel matters", without additional description, is 
inadequate. Where section 105(1) (f) may be asserted, I believe 
that a motion for entry into an executive session should contain 
two components, inclusion of the term "particular", and reference 
to one or more of the topics appearing in that provision. For 
instance, a motion to discuss "the employment history of a parti
cular person" (without identifying the person) would be proper: 
a citation of "personnel matters" would not in my view be 
sufficient to comply with the statute. 

To attempt to enhance compliance with the Open Meetings 
Law, copies of this opinion will be sent to the President of the 
Board and the Board's attorney. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Regina Chicorelli, President, Albany Board of Education 
Stephen Herrick, Attorney 
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The s taff of the Committee on Open Governmen t is authorized to 
i ssue adv i sory opini ons. The ensuing staff adv i sory opinion is 
based solely upon the fac t s presented in your correspondence. 

Dear Ms. Vedder: 

I have received your letter of February 6, a s well as the 
ma t erials at t ached to it. 

According t o the corr espondence, you requested from the 
Horseheads Central School Di str i c t mi nutes of mee t ings of the 
Board of Education held on particular dates. You indicated that 
you were especial l y interested i n obta i ning minutes involving -the 
Board's decision to termina t e your empl oyment , includ i ng mi nutes 
of executive s essions. In response to the request, Dr~ Kenneth 
Galbraith, Director of Human Resourc e s , forwarded minutes of the 
open meetings held on the dat e s specified. He also wrote inan 
ensuing letter tha t "no formal act i on was taken i n an executive 
session on any mat t er and specifically t he Board of Education 
took no action in execut i ve session regarding the t ermi nation of 
your service". Dr. Galbraith added tha t "there are no minutes 
of t he Executive Session", and that t he Board's ac tion concerning 
your terminat i on was t aken in "open session". 

You have reques ted my assistance in obtaini ng -addi tional 
information on the matter. In this regard, I offer the following 
comments. 

First, as a general rul e, a publ i c -- body subj ect to the 
Open Meetings Law may take action -during a -p r operly convened 
executive session (see Open Meetings Law sect i on 105,(1) J. If 
action is taken dur i ng an executive sess i on, minu t e s refl ecti ve 
of the action, the date and the vote must be r ecorded in mi nutes 
pursuant to section 106 (2). It is noted -t hat under sect i on 
106 (3) of the Open Meetings Law minutes of both openmeetings and 
executive sessions are available in accordance with t he Freedom 
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of Information Law. Nevertheless, various interpretations of the 
Education Law, section 1708(3), indicate that, except in situa
tions in which action during a closed session is permitted or 
required by statute, a school board cannot take action during an 
executive session (see United Teachers of Northport v. Northport 
Union Free School District, 50 AD 2d 897 (1975); Kursch et al v. 
Board of Education, Union Free School District #1, Town of North 
Hempstead, Nassau County 7AD 2d 922 (1959); Sanna v. 
Lindenhurst, 107 Misc. 2d 267, modified 85 AD 2d 157 aff'd 58 NY 
626 (1982)]. More importantly under the circumstances, if no 
action is taken in an executive session, the Open Meetings Law 
does not require that minutes of the executive session be pre
pared. 

In sum, since the Board took no action concerning your 
termination during an executive session, there would be no re
quirement that minutes of the executive session be prepared. 
Therefore, Dr. Galbraith's response indicating that there are no 
minutes of the executive session is, in my view, appropriate and 
consistent with law. 

Second, with respect to access to records, I point out 
that the Freedom of Information Law pertains to existing records. 
Section 89(3) of the Law states in part that an agency need not 
create or prepare a record in response to a request. Since no 
minutes of the executive sessions in question exist, I do not 
believe that school district officials would be obliged to pre
pare new records in response to a request made under the Freedom 
of Information Law. Similarly, if no records exist reflective of 
the reasons for your dismissal, the District would not be re
quired by the Freedom of Information Law to create records re
flective of those reasons. 

Third, with regard to other records that may exist relat
ing to the issue, I point out that the Freedom of Information Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. 
Assuming that any such records exist, several provisions may be 
relevant. 

Perhaps most significant would be communications among or 
between members of the staff of the District and the Board. 
Those records would fall within the scope of section 87(2) (g) of 
the Freedom of Information Law, which states that an agency may 
withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 
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11. instructions to staff that 
affect the public; 

iii. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. Based upon section 87(2) (g), it has been 
held that "predecisional materials" consisting of opinions or 
recommendations may be withheld [see e.g., McAulay v. Board of 
Education, City of New York, 61 AD 2d 1048 (1978), aff'd 48 NY 2d 
659 (aff'd w/no opinion); Kheel v. Ravitch, 62 NY 2d 1 (1984); 
Miracle Mile Associates v. Yudelson, 68 AD 2d 176, 48 NY 2d 706, 
motion for leave to appeal denied (1979)]. 

Since I am unaware of the nature or content of any records 
that might exist in relation to the issue, I cannot provide more 
specific guidance. 

I hope that the foregoing has served to clarify the matter 
and that I have been of some assistance. Should any further 
questions arise, please feel free to contact me. 

RJF:jm 

cc: Dr. Kenneth Galbraith 

Sincerely, 

~'1i~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Colao: 

I have received your letter .of February 6 in which you 
requested an advisory opinion concerning the Open Meetings Law. 

Your inquiry concer ns a gathering "set by" Deputy Mayor 
Alan Perkowski of the Village of Pine Valley. Mr. Perkowski 
apparently requested t hat the Village Clerk and one trustee -to be 
present at 7 p.m.; he asked a different trustee to be present at 
8 p.m. Although it is unclear from your letter whether the 
gathering was open, you wrote that Mr. Perkowski said that "this 
is not a public meeting and notification is not required", for 
there would be no quorum present at any time. 

In this regard, if indeed there was no quorum of the Board 
of Trustees present, I do not believe that the Open Meetings Law 
would have applied. As i ndicated in previous correspondence, the 
Open Meetings Law appl ies to meetings of a public body. A · 
"meet i ng" generally includes the convening .of a quorumof a pub
l ic body, a majority of its total membership, -for the purpose of 
conducting public business. It would appear that the Deputy 
Mayor sought to discuss certain issues with individual members of 
the Board of -Trustees. Further, the - facts -suggest that at -no 
time during the evening -in question was there a quorum .of the 
Board present, or an intent to have . a quorum of the -Board· 
present. I f the Deputy Mayor met with certain trustees indivi
dually, and i f no quorum of the Board was present at any time · 
during the course of the gatherings, .I do not believe that the 
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Open Meetings Law would have been applicable, for there was no 
quorum and, consequently, no "meeting" subject to the Open Meet
ings Law. If the gathering did not constitute a "meeting", there 
would have been no requirement that notice be given. Similarly, 
as I understand the facts, the public would not have had the 
right to be present. 

Lastly, you wrote that the discussion involved interview
ing a planner. Notwithstanding my previous remarks, if the 
gathering had been a "meeting" subject to the Open Meetings Law, 
it appears that an interview could have been conducted during an 
executive session. Section 105 {1) {f) of the Open Meetings Law 
permits a public body to enter into an executive session to 
discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• " 

It would appear that the discussion involved the "employment 
history" or perhaps a matter leading to the appointment or em
ployment of a particular person. If that was so, and even if the 
gathering had been a meeting subject to the Open Meetings Law, 
an executive session could, in my opinion, have properly been 
held. 

I hope that the foregoing serves to clarify the scope of 
the Open Meetings Law.· Should any further questions arise, 
please feel free to contact me. 

RJF:jm 

cc: Alan Perkowski, Deputy Mayor 
Maryanne Soika, Clerk 

Sincerely, 

p)~ J, {f\JJ,..____ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee . on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Barbarite: 

I have received your letter of February 7, . as well as the 
materials attached to it. Your correspondence reached this 
office on February 13. 

You have raised a series of issues concerning compliance 
with the Open Meetings Law by the Board of Trustees of the -
Village of Monticello. They deal with the propriety of executive 
sessions held by the Board, the procedure for entry into execu
tive sessions, and whether the Board and the Village Manager may 
"meet in the manager's off ice as a group, behind closed- doors, 
prior to and/or after Board meetings". 

In this regard, I of fer the following comments. 

First, as a general matter, the Open Meetings Law is based 
on a presumption of openness. All meetings of public bodies must 
be conducted open to the public, except to the extent that an 
executive session may be convened in accordance with sect i-on 105 
of the Law. Further, it is noted that in a landmark decision 
rendered in 1978, the Court of Appeals,· the state's highest 
court, found that the term "meeting" includes -any gathering -of a 
quorum of a public body for the purpose of conducting public 
business, whether or not there is an intent to take action -and 
regardless of the manner in which -a gathering- may be charac- .. 
terized [see Orange County Publications v. Council of the -C-ity 
of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978}]. Eve:ry 
meeting must be convened open -to -the public and preceded by 
notice ~iven in accordance with section 104 of the Open Meetings 
Law. 
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Assuming that a quorum of the Board attends the gatherings 
in the Village Manager's office that are held prior to and/or 
after Board meetings for the purpose of discussing or conducting 
public business, it would appear that those gatherings constitute 
"meetings" subject to the requirements of the Open Meetings Law. 

Second, the phrase "executive session" is defined in sec
tion 102(3) of the Open Meetings Law to mean a portion of an open 
meeting during which the public may be excluded. As such, an 
executive session is not separate and distinct from a meeting, 
but rather is a portion of an open meeting. The Law also con
tains a procedure that must be accomplished during an open meet
ing before an executive session may be held. Specifically, sec
tion 105(1) states in relevant part that: 

"[U]pon a majority vote of its 
total membership, taken in an 
open meeting pursuant to a motion 
identifying the general area or 
areas of the subject or subjects 
to be considered, a public body 
may conduct an executive session 
for the below enumerated purposes 
only .•• " 

As indicated in the language quoted above, a motion to enter into 
an executive session must include reference to the "general area 
or areas of the subject or subjects to be considered" during the 
executive session. Further, a public body cannot conduct an 
executive session to discuss the subject of its choice. On the 
contrary, paragraphs (a) through (h) of section 105(1) specify 
and limit the topics that may appropriately be considered during 
an executive session. 

Third, the minutes indicate that the Board has held execu
tive sessions to discuss "personnel matters". Here I point out 
that the term "personnel" appears nowhere in the Open Meetings 
Law. It is also noted that the so-called "personnel" exception 
for entry into executive session has been clarified since the 
initial enactment of the Open Meetings Law. In its initial form, 
section 105 (1) (fl of the Open Meetings Law permitted a public 
body to enter into an executive session to discuss: 

" ••• the medical, financial~ credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ••• " 

.-
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Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
generally, tangentially, or in relation to policy concerns. 
However, the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy under the guise of privacy. 

To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several 
of which became effective on October 1, 1979. The recommendation 
made by the Committee regarding section 105(1) (f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

11 ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation •.• " 
(emphasis added). 

Due to the insertion of the term "particular" in section 105(1) 
(f), I believe that a discussion of "personnel" may be considered 
in an executive session only when the subject involves a parti
cular person or persons, and only when one or more of the topics 
1 is ted in section 105 ( 1) (f) are considered. 

Moreover, judicial decisions indicate that a motion con
taining a recitation of the language of the grounds for executive 
session, or "personnel matters", for example, without more, fails 
to comply with the Law. For instance, in a decision containing a 
discussion of minutes that referred to various bases for entry 
into executive session, it was found that: 

"[Tlhe minutes of the March 26, 1981 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 'negotiations' with
out further amplification. On May 
28, 1981, the Board again entered 
into executive session on two 
occasions. The reasons given .f.or 
doing so were to discuss a '· 1 egal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again, on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters'. 
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"We believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel', 'negotiations', or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[1]. 

"With respect to 'personnel', Public 
Officers Law section 100 [1] [f] per
mits a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee on Public 
Access to Records has stated that 
this exception to the open meetings 
law is intended to protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the statute matters re
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
particular individual, the Board 
should not be required to reveal the 
identity of the person but should 
make it clear that the reason for 
the executive session is because 
their discussion involves a 
'particular' person ••• " [Doolittle 
v. Board of Education, Sup. Ct., 
Chemung Cty., Oct. 20, 1981; see 
also Becker v. Town of Roxbury, 
Sup. Ct., Chemung Cty., April 1, 
19 83] . 

In view of the foregoing, it has been advised that a mo
tion to enter into executive session to discuss "personnel", or 
"personnel matters", without additional description, is 
inadequate. Where section 105(1) (f) may be asserted, I believe 
that a motion for entry into an executive session should contain 
two components, inclusion of the term "particular", and reference 
to one or more of the topics appearing in that provision. For 
instance, a motion to discuss "the employment history of a parti
cular person" (without identifying the person) would be proper, 
a citation of "personnel matters" would not in my view be 
sufficient to comply with the statute. 
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In the context of your questions, a discussion concerning 
the adoption of "a policy of not appointing husbands and wives to 
the same committees" should, in my opinion, have been considered 
in public. Presumably, the policy would be applicable to any 
married persons who might serve on a committee. If that was so, 
the issue, in terms of policy considerations, would not have 
involved or focused upon a "particular person" or persons. 

Lastly, I cannot advise with respect to the propriety of 
the executive session held to discuss a contract with the Kubota 
America Corporation, for there is insufficient information re
garding the session. It is possible, however, that some aspects 
of the discussion might have involved the financial or credit 
history of a particular corporation, which could appropriately 
have been considered during an executive session pursuant to 
section 105 (1) (f), which was quoted earlier. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Board of Trustees, Village of Monticello 
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Mr. Bill Bateman 

Dear Mr. Bateman: 

I have received your thoughtful letter of February 9. 

Your letter per tains to the lack of responsiveness by 
off i c i als of Allegany County. Specifically, at a public hearing 
concerning the County' s proposed budget held on November 2-3, the 
day before Thanksgiving, s everal members of the publ ic asked 
questions that County official s apparently refused to answer. 
For i nstance, after a question was raised concerning "the pending 
contract for tipping fees r elative to garbage di s posal", no 
answer was given. Nevertheles s, on the next day that the- local 
newspaper was published, an art i cle i ndicated that . the tipping 
f ee would be $51.75 per ton. The articl e also stated that no 
contract had yet been signed. 

Based on the foregoing, you questioned the purpose of -a 
public hearing. I n addition, you asked that I "challe nge" and 
"consider i nvest i gating" the hearing. 

In this regard, I offer the following comments. 

First, as indicated in earlier correspondence, although a 
public hear i ng of f ers members of the public an -opportunity -to 
express thei r views concerni ng an issue, I - am unaware of any 
requirement t hat public off i cials who conduct a hearing must 
respond to questions that may be raised. 

Second, t he Committee on Open Government i s authorized to 
advise with r espec t to the Open Meetings Law, which pertains- to 
meetings of public bodies. In- my view, there -- is - a -distinction 
between a meeting and a heari ng. A meeting generally i nvolves--a 
situat i on in which a quorum -of -a public body -convenes -to- deliber
ate and to conduct publ i c business collectively as a body. I do 
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not believe that a hearing necessarily requires the presence of a 
quorum. Further, it is held not for the purpose of deliberating 
or acting, but rather to enable the public to speak. It is also 
noted that the Committee has no authority to bring suit or to 
investigate. 

Lastly, with respect to the information given to the 
reporter, I can only conjecture as to how she might have obtained 
it. It might have been acquired in response to a question 
answered by a county official, perhaps an official who was not 
present at the hearing. It is possible, too, that she might have 
requested and obtained records pursuant to a request made under 
the Freedom of Information Law. 

I regret that I cannot be of greater assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

Robert J. Freeman 
Executive Director 

• RJF:jm 

cc: Allegany County Legislature 
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Ms. Claire Sieling 
Taxpayers Association of 

Town of Day 
Star Route Box 164 
Hadley, NY 12853 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Ms. Sieling: 

I have received your letter of February 9, as well as the 
materials attached to it. 

Your inquiry concerns the implementation of the Open Meet
ings Law by the Town Board of the Town of Day. Your questions 
pertain to notice of meetings and the propriety of executive 
sessions. You wrote that notice is generally published in the 
local newspaper on the days that a meeting is to be held, but 
that notice is not posted in a public place. You also indicated 
that the Planning Board "never" publicizes its meetings. 
Further, copies of minutes of meetings refer to executive ses
sions held to discuss "personnel" and "possible litigation". You 
also wrote that an executive session was held to discuss "the 
purchase of a parcel of land to be used by the Town for sand 
mining", but that none of the grounds for entry into executive 
session would, in your view, have applied. 

In this regard, I offer the following comments. 

First, with regard to notice of meetings, section 104 of 
the Open Meetings Law, which pertains to notice requirements, 
provides that: 
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11 1. Public notice of the time and 
place of a meeting scheduled at least 
one week prior thereto shall be given 
to the news media and shall be conspicu
ously posted in one or more designated 
public locations at least seventy-two 
hours before each meeting. 

2. Public notice of the time and 
place of every other meeting shall be 
given, to the extent practicable, to 
the news media and shall be conspicu
ously posted in one or more designated 
public locations at a reasonably time 
prior thereto. 

3. The public notice provided for by 
this section shall not be construed to 
require publication as legal notice." 

Stated differently, if a meeting is scheduled at least a week in 
advance, notice of the time and place should be given to the news 
media (at least two) and to the public by means of posting in one 
or more designated public locations, not less than seventy-two 
hours prior to the meeting. If a meeting is scheduled less than 
a week in advance, again, notice must be given to the news media 
and posted in the same manner as described above, "to the extent 
practicable", at a reasonable time prior to the meeting. There
fore, if, for example, there is a need to convene quickly, the 
notice requirements can generally be met by telephoning the local 
news media and by posting notice in one or more designated loca
tions. I point out that when notice is given to a newspaper, for 
example, there is nothing in the Law that requires that the news
paper publish the notice. Similarly, there is no direction con
cerning the date on which a newspaper publishes a notice of a 
meeting. It is noted that section 104 applies to all public 
bodies, including a planning board. 

Second, in terms of the procedure for entry into an execu
tive session, a motion for entry into an executive session must 
indicate the topic or topics to be discussed. As stated in sec
tion 105(1) of the Law, which in part describes the procedure for 
entry into executive session: 

"Upon a majority vote of its total mem
bership, taken in an open meeting pur
suant to a motion identifying the general 
area or areas of the subject or subjects 
to be considered, a public body may con
duct an executive session for the below 
enumerated purposes only ••• " 
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Based upon the language quoted above, it is reiterated that a 
motion to enter into an executive session must include, in 
general terms, reference to the subject or subjects to be 
considered behind closed doors. 

Third, the provisions in the Open Meetings Law concerning 
"litigation" are found in section 105 (1) (d). The cited provision 
permits a public body to enter into an executive session to dis
cuss "proposed, pending or current litigation". In construing 
the language quoted above, it has been held that: 

"The purpose of paragraph dis 'to enable 
a public body to discuss pending litiga
tion privately, without baring its strategy 
to its adversary through mandatory public 
meetings' (Matter of Concerned Citizens to 
to Review Jefferson Val. Mall v. Town Bd. 
of Town of Yorktown, 83 AD 2d 612, 613, 441 
NYS 2d 292). The belief of the town's 
attorney that a decision adverse to peti
tioner 'would almost certainly lead to 
litigation' does not justify the conduct
ing of this public business in an executive 
session. To accept this argument would be 
to accept the view that any public body 
could bar the public from its meetings 
simply be expressing the fear that liti
gation may result from actions taken 
therein. Such a view would be contrary 
to both the letter and the spirit of the 
exception" [Weatherwax v. Town of Stony 
Point, 97 AD 2d 840, 841 (1983)]. 

Based upon the judicial interpretation of section 105(1) (d), I 
believe that the exception is intended to permit a public body to 
discuss its litigation strategy behind closed doors, rather than 
issues that might eventually result in litigation. Further, 
since "possible" or "potential" litigation could be the result of 
nearly any topic discussed by a public body, an executive session 
could not in my view be held to discuss an issue merely because 
there is a "potential" for litigation. 

Further, with regard to the sufficiency of a motion to 
discuss "litigation" or "possible litigation", it has been held 
that: 

"It is insufficient to merely regurgitate 
the statutory language: to wit, 'discus
sions regarding proposed, pending or 
current litigation'. This boilerplate 
recitation does not comply with the intent 
of the statute. To validly convene an 
executive session for discussion of pro-
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posed, pending or current litigation, the 
public body must identify with particu
larity the pending, proposed or current 
litigation to be discussed during the 
executive session" [Daily Gazette Co., 
Inc. v. Town Board, Town of Cobleskill, 
44 NYS 2d 44, 46 (1981), emphasis added 
by court]. 

Similarly, there is both legislative history and judicial 
precedent concerning the so-called "personnel" exception for 
entry into executive session, which has been clarified since the 
initial enactment of the Open Meetings Law. 

In its initial form, section 105(1) (f) of the Open Meet
ings Law permitted a public body to enter into an executive ses
sion to discuss: 

" ••• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ••• " 

Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
generally, tangentially, or in relation to policy concerns. 
However, the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy under the guise of privacy. 

To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several 
of which became effective on October 1, 1979. The recommendation 
made by the Committee regarding section 105(1) {f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

" ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ-· 
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• " 
(emphasis added). 
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Due to the insertion of the term "particular" in section 105 (1) 
{f), I believe that a discussion of "personnel" may be considered 
in an executive session only when the subject involves a parti
cular person or persons, and only when one or more of the topics 
listed in section 105 (1) {f) are considered. 

Further, judicial decisions indicate that a motion con
taining a recitation of the language of the grounds for executive 
session, or "personnel", for example, without more, fails to 
comply with the Law. For instance, in a decision containing a 
discussion of minutes that referred to various bases for entry 
into executive session, it was found that: 

" [T] he minutes of the March 2 6, 19 81 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 'negotiations' with
out further amplification. On May 
28, 1981, the Board again entered 
into executive session on two 
occasions. The reasons given for 
doing so were to discuss a 'legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again, on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters'. 

"We believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel', 'negotiations', or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[1]. 

"With respect to 'personnel', Public 
Officers Law section l00[ll[f] per
mits -a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee on Public 
Access to Records has stated that 
this exception to the open meetings 
law is intended to protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the statute matters re
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
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deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
particular individual, the Board 
should not be required to reveal the 
identity of the person but should 
make it clear that the reason for 
the executive session is because 
their discussion involves a 
'particular' person ••• " [Doolittle 
v. Board of Education, Sup. Ct., 
Chemung Cty., Oct. 20, 19811 see 
also Becker v. Town of Roxbury, 
Sup. Ct., Chemung Cty., April 1, 
19 83] • 

In view of the foregoing, it has been advised that a mo
tion to enter into executive session to discuss "personnel", or 
"personnel matters", without additional description, is 
inadequate. Where section 105(1) (f) may be asserted, I believe 
that motion for entry into an executive session should contain 
two components, inclusion of the term "particular", and reference 
to one or more of the topics appearing in that provision. For 
instance a motion to discuss "the employment history of a parti
cular person" (without identifying the person) would be proper1 
a citation of "personnel" would not in my view be sufficient to 
comply with the statute. 

Lastly, you referred to section 105(1) (h) in conjunction 
with the possible purchase of real property. That provision 
permits a public body to enter into an executive session to 
discuss: 

"the proposed acquisition, sale or 
lease of real property or the proposed 
acquisition of securities, or sale or 
exchange of securities held by such 
public body, but only when publicity 
would substantially affect the value 
thereof." 

Based upon the language quoted above, not every issue concerning 
a real estate transaction may be considered during an executive 
session. Only when "publicity would substantially affect the 
value" of the property in conjunction with a discussion of the 
acquisition, sale or lease of real property would section 
105(1) (h) justify the holding of an executive session. As such, 
the propriety of an executive session held under section 105 
(1) (h) would be dependent upon specific fa~ts and circumstances. 

In an effort to enhance canpliance with the Open Meetings 
Law, a copy of this opinion will be sent to the Town Board. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Town Board, Town of Day 

Sincerely, 

~~{. /t'il, __ _ 
Robert J. Freeman 
Executive Director 
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Hon. Audrey G. Hochberg 
Westchester County Board 

of Legislators 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 
unless otherwise indicated • 

Dear Ms. Hochberg: 

I have received your letter of February 12 in which you 
requested an advisory opinion concerning the Open Meetings Law. 

According to your letter: 

"All of Westchester County's contracts 
are let by the Board of Acquisition and 
Contract (A and C), which is established 
by the County Charter. There are three 
voting members of A and C: the County 
Executive, who chairs A and C1 the 
Commissioner of Public Works1 and the 
Chairman of the County Board of Legis
lators. 

"The Deputy County Executive chairs·· 
the meetings and votes in place of the 
County Executive in his absence. A 
section head from the Department of 
Public Works is designated to vote in 
place of the Commissioner of Public 
Works when the Commissioner is absent • 
The Vice Chairman of the Board of 
Legislators acts in the place of the 
Chairman of the Board of Legislators 
in his absence." 
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You added that "formal" A and C meetings are conducted in public 
and that its meetings are attended by various department heads 
and support staff. 

Having frequently attended those meetings, you learned 
that "a so-called 'Pre-Board' session is held to discuss the 
agenda". You wrote that you have been informed that the Deputy 
County Executive chairs the "Pre-Board" sessions, that the 
department heads and staff who attend the public meetings also 
attend those sessions, and that the Commissioner of Public Works 
does not attend, "but the designated section head, who is a vot
ing member of A and C when the Commissioner is not present, 
attends in his place". Further, although neither the Chairman 
nor the Vice Chairman of the Board of Legislators attends the 
Pre-Board sessions, non-voting staff of the Board of Legislators 
attend the sessions. 

Based on the foregoing, you have asked whether the 
Pre-Board sessions are meetings subject to the Open Meetings Law, 
"given the fact that a quorum of two persons with the authority 
to vote are present at those Pre-Board meetings". In addition, 
"given the fact that members of the staff of the County Board of 
Legislators attend Pre-Board" sessions, you asked whether you, as 
a County Legislator, can be refused permission to attend the 
Pre-Board sessions. You raised that question because the County 
Executive claimed "that Pre-Board was not subject to the Open 
Meetings Law and was open only to selected members of the Execu
tive Branch". 

In this regard, I offer the following comments. 

First, I believe that A and C constitutes a public body 
subject to the requirements of the Open Meetings Law. Section 
102(2) of that statute defines the phrase "public body" to mean: 

" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body. " 

A and C, which was established in the County Charter, consists 
of three members. It is in my view required to conduct public 
business by means of a quorum pursuant to section41 of the 
General Construction Law. Since it determines the county's 
contractual relations, I believe that it clearly performs- a 
governmental function for a public corporation, Westchester 
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County. 

Second, it is assumed that each of the three members of 
the A and Chas the power to delegate his authority to vote and 
carry out other duties inherent in his role on the A and C to a 
person acting in his stead. You indicated in your letter and 
confirmed by phone that delegates of the three members, such as 
the Deputy County Executive, the Vice Chairman of the Board of 
Legislators, and a section head designated by the Commissioner of 
Public Works, have voted at the A and C's formal public meetings. 

Third, the voting delegates of two of the members of the A 
and C, according to your letter, attend the Pre-Board meetings to 
discuss the agenda of upcoming meetings that will be held two 
days later. Although the County Executive has contended that 
those gatherings are open only to "selected members of the Execu
tive Branch", you indicated that notice of those sessions is 
effectively given to the Board of Legislators, for the Board "is 
represented by some of its staff members". If that is so, if the 
sessions are attended by representatives of both the executive 
and legislative branches, I believe that the Pre-Board sessions 
are "meetings" subject to the Open Meetings Law. 

A quorum of the A and C, two of its three members would be 
present. Further, since they attend the session to review or 
determine the agenda, (i.e., the subjects to be considered at the 
ensuing formal meeting), the two members apparently conduct the 
Pre-Board sesions in their capacities as members of the A and c. 

It is important to note that the courts have interpreted 
the term "meeting" expansively. In a landmark decision rendered 
in 1978, the state's highest court, the Court of Appeals, held 
that any gathering of a quorum of a public body for the purpose 
of conducting public business constitutes a "meeting" subject 
to the Open Meetings Law, whether or not there is an intent to 
take action, and regardless of the manner in which a gathering 
may be characterized [see Orange County Publications, Division of 
Ottoway Newspapers, Inc. v. Council of the City of Newburgh, 60 
AD 2d 409, aff'd 45 NY 2d 947 (1978)]. The Court affirmed a 
decision rendered by the Appellate which dealt specifically with 
so-called "work sessions" and similar gatherings• during which 
there was merely an intent to discuss, but no intent to take 
formal action. In so holding, the court stated: 

"We believe that the Legislature inten
ded to include more than the mere formal 
act of voting or the formal execution of 
an official document. Every step of the 
decision-making process, including the 
decision itself, is a necessary prelimi
nary to formal action. Formal acts have 
always been matters of public record and 
the public has always been made aware of 



Hon. Audrey G. Hochberg 
February 28, 1989 
Page -4-

how its officials have voted on an issue. 
There would be no need for this law if 
this was all the Legislature intended. 
Obviously, every thought, as well as eve
ry affirmative act of a public official 
as it relates to and is within the scope 
of one's official duties is a matter of 
public concern. It is the entire 
decision-making process that the Legis
lature intended to affect by the enact
ment of this statute" (60 AD 2d 409, 415). 

The court also referred specifically to the kind of a gathering 
that is the subject of your inquiry, stating that: 

"We agree that not every assembling of 
the members of a public body was in
tended to be included within the defi
nition. Clearly casual encounters by 
members do not fall within the open 
meetings statutes. But an informal 
'conference' or 'agenda session' does, 
for it permits 'the crystallization of 
secret decisions to a point just short 
of ceremonial acceptance'" (id. at 416). 

In addition, in its consideration of the characterization 
of meetings as "informal", the court found that: 

"The word 'formal' is defined merely 
as 'following or according with es
tablished form, custom, or rule' 
(Webster's Third New Int. Dictionary). 

We believe that it was inserted to 
safeguard the rights of members of a 
public body to engage in ordinary social 
transactions, but not to permit the use 
of this safeguard as a vehicle by which 
it precludes the application of the law 
to gatherings which have as their true 
purpose the discussion of the business 
of a public body" (id. at 415). 

Based upon the foregoing, when two of the three members or 
their designees attend "Pre-Board" sessions for the purpose of 
conducting the business of the A and c, including the considera
tion of an agenda for ensuing formal meetings, I believe that 
those sessions constitute "meetings" that fall within the scope 
of the Open Meetings Law. Moreover, if my contention is 
accurate, you, in your capacity as a county legislator, as well 
as the general public, would have the right to attend those 
sessions, except to the extent that an executive session could 
appropriately be convened. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

,jJ45,JAJh __ 
Robert J. Freeman 
Executive Director 

cc: Hon. Andrew O'Rourke, County Executive 
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The staff of the Committee on Open Government is author ized to 
issue advisory opinions. The e nsuing staff advi sory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Gombosi: 

I have received you·r letter of February 14, as wel l as the 
materials attached to it. 

You have raised a series of issues concerning your deal
ings with the Pl anning Board of the Town of Walton. It is noted 
at the outset that the Committee on Open Government is -authorized 
to advise with respect to the -Freedom of Information and -Open 
Meetings Laws. Much of your commentary pertains to compliance 
with l and use laws and regulations -that fall outside the scope of 
the jurisdiction or expertise . of . the office. To the--extent that 
your correspondence pertains to the Fr eedom of Information Law or 
t he Open Meetings Law, I offer the following comments. 

First, one aspect of your inquiry involves a request for 
minutes of a Planning Board meeting. -You were advised by the 
Board's secretary that you are "free to -review" t he minutes, but 
that a copy would not be made "because we -have turned down such 
requests in the past and cannot discriminate". In this -regard, 
section 106(3) of the Open Meetings Law states in relevant part 
that: "Minutes of meetings of all public bodies -shall be avail
able to the public in accordance with the provisions of the -free
dom of information law within two weeks from the -date of such 
meeting ••• ". The Freedom · of Information Law, sect-ion 87 (2) ,· 
states that accessible records must be -made available -for inspec
tion and copying. Further, when a record i s accessible under the 
Law, section 89(3) states that "Upon payment of, or offer -to pay, 
the fee prescribed therefor, the entity shall provide a copy of. . 
such record ••• ". Based on the- foregoing, I -believe that the Town 
is required to prepare a photocopy of -an accessible record upon 
payment of the appropriate fee, irrespective of its past 
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practice, which in my opinion is inconsistent with the Freedom of 
Information Law. I point out, too, that an agency cannot gen
erally charge in excess of twenty-five cents per photocopy [see 
Freedom of Information Law, section 87 (1) (b) (iii)]. 

Second, in view of the chronology of events that you 
described, it is noted that the Freedom of Information Law and 
the regulations promulgated by the Committee on Open Government 
(21 NYCRR Part 1401) prescribe time limits within which agencies 
must respond to requests. Specifically, section 89(3) of the 
Freedom of Information Law and section 1401.5 of the Committee's 
regulations provide that an agency must respond to a request 
within five business days of the receipt of a request. The re
sponse can take one of three forms. It can grant access, deny 
access, and if so, the denial should be in writing stating the 
reasons, or the receipt of a request may be acknowledged in writ
ing if more than five business days is necessary to review or 
locate the records and determine rights of access. When the 
receipt of the request is acknowledged within five business days, 
the agency has ten additional business days to grant or deny 
access. Further, if no response is given within five business 
days of receipt of a request or within ten business days of the 
acknowledgement of the receipt of a request, the request is con
sidered "constructively denied" [see regulations, sections 
1401.S(d) and 1401.7 (c)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89 (4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

Third, the Freedom of Information Law pertains to existing 
records: it does not require agency officials to answer ques
tions or prepare new records in response to a request for infor
mation [see Freedom of Information Law, section 89 (3)]. 
Therefore, although the Planning Board or the Town Board could 
have responded to your questions, they would not be required to 

- do so to comply with the Law. 
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Insofar as records exist, the Freedom of Information Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. 

Enclosed are copies of the Freedom of Information Law, the 
Open Meetings Law and an explanatory brochure pertaining to both 
statutes. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Encs. 

Sincerely, 

~Jw1.1~ 
Robert J. Freeman 
Executive Director 

cc: Christine M. Sholes, Secretary 
Planning Board 
Town Board 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Ms. Lonergan: 

I have received your letter of February 17; •in which you 
raised a series of questions concerning the Open Meetings Law. 

Your first area of inquiry involves notice requirements. 
In this regard, section 104 of the Open Meetings Law states that: 

"1. Public notice of the time and 
place of a meeting scheduled at leas•t 
one week prior thereto shall be given -
to the · news media and sha1•1 be •conspicu-
ously posted in one or more designated 
public locations at least seventy-two 
hours before each meeting. 

2. Public notice of the time and 
place of every other meeting. shal 1 be 
given, to the extent practicable, · to 
the news media and shall· be conspicu
ously posted in one or. more designated 
public locations at a reasonably time 
prior thereto. 

3. The public notice provided · for by 
this section shall not be •construed to 
require publication as legal notice." 
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Stated differently, if a meeting is scheduled at least a week in 
advance, notice of the time and place should be given to the news 
media (at least two) and to the public by means of posting in one 
or more designated public locations, not less than seventy-two 
hours prior to the meeting. If a meeting is scheduled less than 
a week in advance, again, notice must be given to the news media 
and posted in the same manner as described above, "to the extent 
practicable", at a reasonable time prior to the meeting. There
fore, if, for example, there is a need to convene quickly, the 
notice requirements can generally be met by telephoning the local 
news media and by posting notice in one or more designated loca
tions. 

As indicated above, I believe that "news media" is plural 
and that notice must be given to two or more representatives of 
the news media. The Law does not specify which members of the 
news media must be notified of a meeting. However, I believe 
that notice should be given to those news media outlets that 
would be most likely to serve citizens in the vicinity of a 
meeting. It would be unreasonable, in my view, to give notice of 
a meeting to be held in Ticonderoga to the New York Times: it 
would likely be reasonable, however, to provide notice to a daily 
newspaper, a weekly newspaper or a radio station serving the 
Ticonderoga. 

In terms of the content of a notice, the Law requires that 
it include the time and place of a meeting. A public body may 
provide additional information, such as an agenda,·but it is not 
required to do so. 

Throughout your letter, you referred to notice being 
"published". The Open Meetings Law does not require that a pub
lic body pay to publish a notice of a meeting: it merely re
quires that notice of meetings be given. Further, once·in re
ceipt of notice, a newspaper or radio station is not required by 
the Open Meetings Law to print or publicize the fact that a pub
lic body has scheduled a meeting. As such, a public body might 
comply with the Open Meetings Law by providing notice to the news 
media, but the news media might not "publish" the notice. 

You asked that I define "public body" and indicate whether 
notice should be given with respect to a "village board, town 
board, school board, planning board, zoning boards of appeal, 
subcommittees, advisory committees, workshops, work sessions, 
informational meetings of these various boards". The Open Meet
ings Law, section 102(2) defines the phrase "public body" to 
include: 

" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
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or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body." 

Therefore, the specific boards to which you referred, as well as 
any committees or subcommittees designated by those boards would 
constitute "public bodies" subject to the Open Meetings Law. All 
of those public bodies must comply with the notice requirements 
discussed earlier. 

With respect to workshops, work sessions and similar 
gatherings, section 102(1) of the Open Meetings Law defines the 
term "meeting" as "the official convening of a public body for 
the purpose of conducting public business". The state's highest 
court construed the term "meeting" broadly and has held that any 
convening of a quorum of the members of a public body for the 
purpose of discussing public business constitutes a "meeting" 
subject to the Open Meetings Law, whether or not there is an 
intent to take action and irrespective of the manner in which the 
gathering may be characterized [see Orange County Publications v. 
Council of the City of Newburgh, 60 Ad 2d 409, aff'd 45 NY 2d 947 
(1978)). Therefore, if a quorum of a public body convenes to 
conduct public business, that kind of gathering would; in my 
view, represent a "meeting", even if it is characterized as a 
workshop or work session, for instance. Moreover, every such 
meeting must be preceded by notice given in accordance with sec
tion 104 of the Open Meetings Law. 

I hope that the foregoing serves to clarify the require
ments of the Open Meetings Law. Should any further questions 
arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~t1.I~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized -t o 
issue to adv i sory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Ms. Thompson: 

I have received your letter of February 23, as well as the 
correspondence attached to it. 

Your letter pertains to a request for minutes of a meeting 
of the Board of Trustees of the New York City Teachers' -Retire
ment System. The meeting was held on January . 19. However, as of 
the date of your letter, the minutes were apparently not yet 
ava i lable. You added that a reporting service was hired to 
"record the minutes of the Board's meetings". 

In this regard, I offer the following comments. 

First, the Open Meetings Law contains what may be charac
terized as minimum requirements concerning the contents of 
minutes. Although it appears that a reporting service has been 
engaged to prepare a transcript of -the proceedings, the Law -does 
not require that minutes be so expansive . Specifically,• section 
106(1) of the Open -Meetings Law, whi ch pertains to minutes of 
open meetings, states that: 

"Minutes shall be taken•at all open 
mee t ings of a public body which· 
shall consist of a record or summary 
of all motions, proposal s, resolu
tions and any other matter formally 
voted upon and the vote thereon." 
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Based on the foregoing, a public body may choose to prepare a 
verbatim account of what transpired at a meeting. However, at a 
minimum, minutes must include reference to all motions, proposals, 
resolutions, other matters for which votes were taken, and the 
votes of the members. 

that: 
Second, section 106(3) of the Law states in relevant part 

"Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of the 
freedom of information law within two 
weeks from the date of such meetings ••• " 

If minutes have not been approved, or, as in this case, if 
a transcript has not yet been prepared, to comply with the Open 
Meetings Law, it has consistently been advised that minutes be 
prepared and made available within two weeks, and that if the 
minutes have not been approved or fully transcribed, draft min
utes should be prepared and marked "unapproved, "draft" or 
"non-final", for example. By so doing within the requisite time 
limitations, the public can generally know what transpired at a 
meeting: concurrently, the public is effectively notified that 
the minutes are subject to change. 

As you requested, a copy of this opinion will be sent to 
Mr. Jay M. Cohen. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: Jay M. Cohen, Director 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is author i zed to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Ms. Kraus and Ms. Bajakian: 

As you are aware, I have received your letter of February 
23 and the materials attached to it. · 

The focal point of your letter involves the termination by 
the Town Board of the Town of Hunter of. its Chief of Police at -a 
meeting held on February 21. According to your letter, after the 
meeting had begun, an executive session was • convened. · The --Chief 
of Police as well as officials of another municipality joined the 
executive session. Following a presentation made by the Chief .of 
Police, he was to leave the executive session. After a continu
ation of the discussion in executive session, the Board returned 
to the open meeting and voted to terminate the Chief. You added 
that: 

"It appeared that a secret discussion 
had taken place among most of the-coun
cil excluding one member (the member · 
who ·voted nay)• regarding •the d i rection 
t _hat Board was going to take prior to 
the Feb. 21st 1989 meeting". 
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You wrote further that: 

"Nothing as far as the newspapers or 
media was acknowledged of this meeting. 
No public notice of the issue at all prior 
to meeting and no open meeting had been 
scheduled." 

You also indicated that: 

"Police Chief Gordon had a letter to 
present to the board to request open 
meeting regarding the chief's position 
and the department in general. He was 
not allowed to continue his executive 
meeting to present this or even ask to 
come back into executive session to 
participate in discussion. Chief was 
not aware of the nature of the discus
sion taking place or that termination 
of his employment was imminent." 

In this regard, it is unclear whether your reference to 
the absence of notice pertained to the meeting of Februacy 21 or 
the prior "secret discussion" that allegedly occurred. In either 
event, I offer the following comments. 

First, the Open Meetings Law pertains to meetings of pub
lic bodies, and the courts have construed the term "meeting" 
broadly. In brief, any convening of a quorum of a public body, a 
majority of its total membership, held for the purpose of con
ducting public business, constitutes a "meeting" subject.to the 
Open Meetings Law, even if there is no intent to take action, and 
irrespective of the manner in which a gathering is characterized. 
If a quorum of the Town Board met to discuss the issue of the 
termination of the Chief of Police, it would appear that such a 
gathering constituted a "meeting" that fell within the require
ments of the Open Meetings Law. 

Second, every meeting must be preceded by notice of the 
time and place pursuant to section 104 of the Law. Subdivision 
(1) of section 104 pertains to meetings scheduled at least a week 
in advance and requires that notice be given to the news media 
(at least two) and to the public by means of posting in one or 

more designated, conspicuous public locations not less than 
seventy-two hours prior to such meetings. Subdivision (2) of 
section 104 pertains to meetings scheduled less than a week in 
advance and requires that notice be given to the news media and 
to the public by means of posting in the same manner as described 
in subdivision (1), "to the extent practicable", at a reasonable 
time prior to such meetings. 
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I point out that the notice required by section 104 must 
refer to the time and place of a meeting. Nothing in the Open 
Meetings Law requires that the notice include an agenda or an 
indication of the subjects to be discussed at a meeting. 

Third, all meetings must be conducted open to the public, 
except to the extent that a topic falls within one or more among 
eight grounds for entry into an executive session. It is noted 
that the phrase "executive session" is defined in section 102(3) 
of the Open Meetings Law to mean a portion of an open meeting 
during which the public may be excluded. As such, an executive 
session is not separate from an open meeting, but rather is a 
part of such a meeting. Further, prior to entry into an execu
tive session, a procedure must be carried out during an open 
meeting. Specifically, section 105(1) of the Law states in rele
vant part that: 

"Upon a majority vote of its total 
membership, taken in an open meet
ing pursuant to a motion identify
ing the general area or areas of 
the subject or subjects to be con
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only ••• " 

The extracts of the minutes of the meeting of February 21 
attached to your letter do not include reference to a motion to 
enter into executive session. As such, it is unclear whether the 
procedure prescribed by section 105(1) was followed by the Board. 

With respect to attendance at an executive session, sec-
tion 105(2) of the Law provides that: 

"Attendance at an executive session 
shall be permitted to any member of 
the public body and any other persons 
authorized by the public body." 

Based on the foregoing, only the members of a public body con
ducting an executive session have the right to be present at an 
executive session. However, a public body may authorize others 
to attend. As such, although the Chief of Police was permitted 
to attend a portion of the executive session, I do not believe 
that he had a right to attend the entire executive session. 
Similarly, when there is a proper basis for conducting an execu
tive session, the subject of the discussion, i.e., the Chief of 
Police, would not, in my opinion, have had the right to require 

- that the discussion occur in public. 
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Lastly, to the extent that the matter involved the termin
ation of the Chief of Police, I believe that an executive session 
could properly have been held. Section 105(1) (f) of the Open 
Meetings Law permits a public body to enter into an executive 
session to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation ••• " 

I hope that the preceding canments have served to clarify 
the provisions of the Open Meetings Law. Should any further 
questions arise, please feel free to contact me. 

RJF :jm 

cc: Town Board, Town of Hunter 

Sincerely, 

~0.f~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Dr. Prattella: 

I have received your letter of March 10, as well as the 
materials attached to it. 

According to your letter, the Board of Education of .the 
Mount Vernon School District consists of nine members. You re
ferred to an article and a letter prepared by David Lewis of the 
Westchester Rockland Newspapers concerning a "cottage meeting" 
held at a private home. In attendance were approximately 35 
parents and five members of the Board. However, one of the Board 
members left the gathering, resulting in less than a quorum of 
the Board in order "to preserve the legality of the meeting". 
In his letter to Board members, Mr. Lewis indicated that the 
Open Meetings Law includes within its scope "committee and sub
committee meetings of public bodies, even if the committee mem
bership does not constitute a quorum of the body as a whole". He 
also alluded to my comments to the effect that a quorum of a 
committee of three, for example, would be two. You indicated, 
however, that the Board members who attended the cottage meeting 
"were not members of any particular sub-committee". 

You have requested a "clarification" concerning the 
issues. In this regard, I offer the following comments. 

By way of background, when the Open Meetings Law went into 
effect in 1977, questions consistently arose with respect to the 
status of committees, subcommittees and similar bodies that had 
no capacity to take final action, but rather merely the authority 
to advise. Those questions arose due to the definition of 
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"public body" as it appeared in the Open Meetings Law as it was 
originally enacted. Perhaps the leading case on the subject also 
involved a situation in which a governing body, a school board, 
designated committees consisting of less than a majority of the 
total membership of the board. In Daily Gazette Co., Inc. v. 
North Colonie Board of Education [67 AD 2d 803 (1978)], it was 
held that those committees, which had no capacity to take final 
action and which consisted of less than a quorum of the entire 
board, fell outside the scope of the definition of "public body". 

Nevertheless, prior to its passage, the bill that became 
the Open Meetings Law was debated on the floor of the Assembly. 
During that debate, questions were raised regarding the status of 
"commit tees, subcommittees and other subgroups". In response to 
those questions, the sponsor stated that it was his intent that 
such entities be included within the scope of the definition of 
"public body" (see Transcript of Assembly proceedings, May 20, 
1976, pp. 6268-6270). 

Due to the determination rendered in Daily Gazette, supra, 
which was in apparent conflict with the stated intent of the 
sponsor of the legislation, a series of amendments to the Open 
Meetings Law was enacted in 1979 and became effective on 
October 1 of that year. Among the changes was a redefinition of 
the term "public body". "Public body" is now defined in section 
102(2) to include: 

"any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a govern
mental function for an agency or de
partment thereof, or for a public cor
poration as defined in section sixty
six of the general construction law, 
or committee or subcommittee or other 
similar body of such public body." 

Although the original definition made reference to entities that 
"transact" public business, the current definition makes refer
ence to entities that "conduct" public business. Moreover, the 
definition makes specific reference to "committees, subcommittees 
and similar bodies". 

In view of the amendments to the .definition of "public 
body", I believe that a committee consisting of two or more per
sons designated or created to serve as a body by the School 
Board, or by any public body, would fall within the requirements 
of the Open Meetings Law [see also Syracuse United Neighbors v. 
City of Syracuse, 80 AD 2d 984 (1981)]. Therefore, if, for 
example, the Board created a subcommittee-consisting of three 
members, that subcommittee would, in my opinion, constitute a 
public body and its quorum would be two. 
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Further, I believe that the same conclusion can be reached 
by viewing the definition of 11 public body" in terms of its 
components. 

A committee or subcommittee would generally be an "entity" 
that consists of 11 two or more members". Further, although the 
action that created a committee or subcommittee might not refer 
to any quorum requirement, I believe that section 41 of the 
General Construction Law would permit such an entity to carry out 
its duties only by means of a quorum. The cited provision states 
that: 

"Whenever three or more public 
officers are given any power or 
authority, or three or more per
sons are charged with any public 
duty to be performed or exercised 
by them jointly or as a board or 
similar body, a majority of the 
whole number of such persons or 
officers, at a meeting duly held 
at a time fixed by law, or by 
any by-law duly adopted by such 
board or body, or at any duly 
adjourned meeting of such meeting, 
or at any meeting duly held upon 
reasonable notice to all of them, 
shall constitute a quorum and 
not less than a majority of the 
whole number may perform and 
exercise such power, authority 
or duty. For the purpose of this 
provision the words 'whole number' 
shall be construed to mean the 
total number which the board, 
commission, body or other group 
of persons or officers would have 
were there no vacancies and were 
none of the persons or officers 
disqualified from acting. 11 

In my view, the members of a committee or subcommittee, are 
"persons charged with (a] public duty to be performed or exer
cised by them jointly". Several courts have recognized that such 
bodies may be charged with a public duty even though they have no 
authority to take final or binding action [see i.e., Syracuse 
United Neighbors v. City of Syracuse, supra1 MFY Legal services 
v. Toia, 402 NYS 2d 510 (1977)]. Therefore, I believe that a 



William C. Prattella, Ph.D. 
March 22, 1989 
Page -4-

committee or similar body is required to exercise its duty pur
suant to the quorum requirements set forth in section 41 of the 
General Construction Law. In addition, a committee or subcom
mittee designated by the School Board would conduct public busi
ness and perform a governmental function for a public 
corporation, a school district. 

The term "meeting", for purposes of the Open Meetings Law, 
has been construed to mean a gathering of at least a quorum of a 
public body for the purpose of discussing public business, re
gardless of whether any action is intended to be taken [Orange 
County Publications v. Council of the City of Newburgh, 60 AD 2d 
409, aff'd 45 NY 2d 947 (1978)]. 

Further, all meetings must be preceded by notice of the 
time and place given in accordance with section 104 of the Open 
Meetings Law and conducted open to the public, unless and until 
an executive session may be held to discuss one or more of the 
topics of discussion described in section 105(1) of the Law. 

Lastly, assuming that the four members who were present at 
the gathering in question are not members of a committee or a 
subcommittee designated by the Board, it appears that the Open 
Meetings Law would not have applied, for there would not have 
been a quorum of a public body. However, a fifth member left the 
gathering. In this regard, there is a decision that, in my 
opinion, inferred that a deliberate effort to ensure that no 
quorum is present might constitute a violation of the Open Meet
ings Law. In Tri-Village Publishers, Inc. v. St. Johnsville 
Board of Education, the Court stated that: 

"a series of less-than-quorum meetings 
on a particular subject which together 
involve at least a quorum of the public 
body could be used by the public body 
to thwart the purpose of the Open Meet
ings Law ••. However, as noted by the 
Special Term, the record in this case 
contains no evidence that the members 
of respondent engaged in any attempt 
to evade the requirements of the Open 
Meetings Law" [110 Ad 2d 932, 934 
( 19 8 5) ] • 

Based on the decision cited above, although no violation of the 
Open Meetings Law was found, I believe that it was inferred that 
an attempt to circumvent the Law by ensuring that less than a 
quorum is present at what otherwise would be a meeting might 
constitute a violation of law. 
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I hope that the foregoing provides the clarification that 
you request. Should any further questions arise, please feel 
free to contact me. 

RJF :jm 

cc: David Lewis 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Town Clerk 
Town of Newburgh 
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Newburgh, NY 12550 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Ms. Greene: 

I have received your letter of March 14 and appreciate 
your interest in complying with the Open Meetings Law. 

According to your letter: 

"Work sessions of the Town Board of 
the Town of Newburgh are also con
sidered to be official meetings at 
which votes on business of the Town 
can and are being taken. 

"Notification of the status of these 
sessions of the Town Board has been 
placed in our official bulletin board 
area at Town Hall and notices have 
been sent to all representatives of 
the local media." 

In conjunction with the foregoing, you raised the following ques
tion: "Is the above legal and in accordance with the F.O.I.L. 
and Open Meetings Law? 11

• 

In this regard, I offer the following comments. 

First, in my view, the issues arising with respect to the 
foregoing relate to the Open Meetings Law. The Freedom of In
formation Law, which pertains to access to records, is not 
directly relevant to those issu~s. 
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Second, based upon the language of the Open Meetings Law 
as well as its judicial interpretation, a "work session" is a 
"meeting" subject to the Law in all respects. In a landmark 
decision rendered in 1978, the Court of Appeals, the state's 
highest court, found that any gathering of a quorum of a public 
body for the purpose of conducting public business is a "meeting" 
that must be convened open to the public, whether or not there is 
an intent to take action and regardless of the manner in which a 
gathering may be characterized [see Orange County Publications v. 
Council of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 
(1978)]. The decision dealt specifically with so-called "work 
sessions", which, according to the facts of that case, were held 
for the purpose of discussion only and with no intent to vote or 
take action. It is noted that there is nothing_ in the Open Meet
ings Law that refers to voting at work sessions. Therefore, if 
there is no rule or policy adopted by the Town Board that pre
cludes the Board from voting at "work sessions", I believe that 
the Board may vote at those sessions. Further, since there is no 
legal distinction between a "meeting" and a "work session", it 
has been suggested that all such gatherings be characterized or 
denominated as "meetings". 

Third, every meeting of a public body must be preceded by 
notice of the time and place of the meeting. Section 104(1} of 
the Law pertains to meetings scheduled at least a week in advance 
and requires that notice be given to the news media (at least 
two) and to the public by means of posting in one or more 
designated, conspicuous public locations not less than 
seventy-two hours prior to such meetings. Section 104(2) per
tains to meetings scheduled less than a week in advance and re
quires that notice be given to the news media and to the public 
by means of posting in the same manner as prescribed in section 
104(1) "to the extent practicable" at a reasonable time·prior to 
such meetings. Therefore, it is reiterated that notice must be 
provided prior to all meetings, regardless of whether the meet
ings are characterized as "work sessions" or as regular meetings. 

Based upon your description of work sessions held by the 
Town Board and the steps taken to provide notice of those 
sessions, I believe that the Town's treatment of those gatherings 
is fully consistent with the requirements of the Open Meetings 
Law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

~_{,f~ 
Robert J. Freeman 

_ Executive Director 
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March 27, 1989 

The s t aff of the Commi ttee on Open Government i s authorized to 
i s sue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Lonergan: 

I have received your letters of March 12 and 13. 

Your initial inquiry concerns a "hypothetical question" 
concerning minutes of meetings. Under your descr i ption of the 
facts, a public body meets on the first day of the month, the 
clerk prepares the appropriate minutes and discl oses t he minutes 
within the proper time. The minutes are then approved or modi
fied at the next regular meeting, whi ch i s held on the first day 
of the following month. You have asked whether the mi nutes made 
available prior to their approval must be signed or certified by 
the clerk. 

In this regard, there is nothing in the Open Meetings Law 
that requires that minutes of meetings, approved or otherwise, 
must be signed or certified by a clerk or any other official. 
Further, there is nothing in the Open Meetings Law or any other 
statute of which I am aware that requires·· that minutes be 
approved. Nevertheles s, as a matter of practice or policy, many 
public bodies approve minutes of their meetings. If minutes have 
not been approved, to comply with the Open Meetings Law, it has 
consistently been advised that minutes of open meetings be pre
pared and made available within two weeks as required be section 
106(3) of the Law, and that if they have not been approved, they 
may be marked "unapproved", "draft" or "non-final", for example. 
By so doing within the requisite time limitations, the public can 
generally know what transpired at a meeting: concurrently, the 
public i s effectively notified that the minutes are subject to 
change. 
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The second issue involves fees for copies of records. 
According to your letter, in response to a request for a copy of 
neighboring town's ordinance, which consisted of three pages, you 
were informed that the town "requires a fee of $5.00 for a copy 
of any law or ordinance". You wrote that a fee of $5.00 "would 
be a bargain if that law or ordinance was 20 sheets or more" but 
that "$5.00 is no bargain for 3 8 1/2 x 11 sheets". 

In this regard, by way of background, section 
87 (1) (b) (iii) of the Freedom of Information Law stated until 
October 15, 1982, that an agency could charge up to twenty-five 
cents per photocopy unless a different fee was prescribed by 
"law". Chapter 73 of the Laws of 1982 replaced the word "law" 
with the term "statute". As described in the Committee's fourth 
annual report to the Governor and the Legislature on the Freedom 
of Information Law, which was submitted in December of 1981 and 
which recommended the amendment that is now law: 

"The problem is that the term 'law' 
may include regulations, local laws, 
or ordinances, for example. As such, 
state agencies by means of regulation 
or municipalities by means of local 
law may and in sane instances have 
established fees in excess of twenty
five cents per photocopy, thereby re
sulting in constructive denials of 
access. To remove this problem, the 
word 'law' should be replaced by 
'statute', thereby enabling an agency 
to charge more than twenty-five cents 
only in situations in which an act of 
the State Legislature, a statute, so 
specifies." 

As such, prior to October 15, 1982, a local law, an ordinance, or 
a regulation, for instance, establishing a fee in excess of 
twenty-five cents per photocopy or higher than the actual cost of 
reproduction was valid. However, under the amendment, only an 
act of the State Legislature, a statute,·would in my view permit 
the assessment of a fee higher than twenty-five cents per 
photocopy, or a fee that exceeds the actual cost of reproducing 
records that cannot be photocopied. Moreover, a recent decision 
confirmed that a fee of more than twenty-five cents per photo
copy may be assessed only pursuant to authority conferred by a 
statute, an act of the State Legislature [see Sheehan v. City of 
Syracuse, 521 NYS 2d 207 (1987)]. Consequently, unless an act of 
the State Legislature authorizes the fees in question, a town, 
in my opinion, cannot charge more than twenty-five cents per 
photocopy. 



• 
Ms. Theresa C. Lonergan 
March 27, 1989 
Page -3-

Under the circumstances that you described, a town could, in my 
opinion, assess a fee of $5.00 for copies of laws or ordinances 
that are 20 or more pages. However, the fee for photocopying a 
local law or ordinance of less than 20 pages could not, in my 
view, exceed twenty-five cents per photocopy. 

I hope that I have been of same assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The s t aff of the Committee on Open Government is authorized to 
issue to advisory op i ni ons. The ensuing staff advisory opinion 
is based solely upon t he facts presented in your correspondence. 

Dear Mr. Barnas: 

I have recei ved your l etter of March 16 in which you 
raised questions concerning minutes of meetings of a board of 
assessment review. 

You asked whe t her minutes are requi red to be taken at 
those meetings, whether any such minutes must be available for 
public inspect:ion, and what the -minutes must include. You added 
that you have been informed that "the minutes contain nothing 
more than· the name of t he complainant, -the property SBC number, 
the challenged assessment amount, and the final decision of the 
board. In your view, minutes of that nature are incomplete. 

In this regard, I offer the foll;owing canments. 

First, section 106 of the open Meeti ngs. Law pertains to 
minutes of meetings of public bodies and- presciribes what may be 
viewed as minimum requirements -concerni ng the contents -of 
minutes. Specifically, section 106 states i n part that: 

"1. Minutes shall be taken a~ all 
open meetings of a public body which 
shall consist of a--record or summary 
of al l motions, proposals, resol u
tions and any other matter for-mally 
voted upon and the vote thereon • 
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2. Minutes shall be taken at execu
tive sessions of any action that is 
taken by formal vote which shall con
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereon: pro
vided, however, that such summary need 
not include any matter which is not 
required to be made public by the free
dom of information law as added by 
article six of this chapter." 

Based upon the foregoing, it is clear that minutes need 
not consist of a verbatim transcript of the entire discussion at 
a meeting, but rather only "a record or summary II of "motions, 
proposals, resolutions and any other matter formally voted 
upon ••• ". Similarly, minutes do not have to refer to those who 
may have spoken during a discussion or the nature of their 
comments. Further, minutes of executive sessions are required to 
be prepared only when action is taken during an executive 
session. If a public body discusses an issue during an executive 
session, but takes no action, there is no requirement that min
utes of the executive session be prepared. 

Second, minutes of meetings must be made available pur
suant to subdivision (3) of section 106 of the Open Meetings Law. 
That provision states that: 

3. Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of the 
freedom of information law within two 
weeks from the date of such meetings ex
cept that minutes taken pursuant to sub
division two hereof shall be available 
to.the public within one week from the 
date of the executive session." 

As such, minutes reflective of determinations of a board of· 
assessment review must be prepared and made available for in
spection and copying. 

Lastly, I point out that, in addition to the Open Meetings 
Law, the Freedom of Information Law has, since its enactment in 
1974, contained what may be considered an "open vote" provision. 
Section 87(3) states in relevant part that: 

"Each agency shall maintain: 

(a) a record of the final vote of each 
member in eve:ry agency proceeding in 
which the member votes ••• " 
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Therefore, when a final vote is taken by a public body, such as a 
board of assessment review, a record, presumably minutes, must be 
prepared that indicates the manner in which each member cast his 
or her vote. Further, unless a vote is unanimous, the minutes 
should include reference to each member's vote as affirmative or 
negative as the case may be. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~1-.~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Brainard: 

I have received your letter of March 22 in which you re
quested an advisory opinion concerning the Open Meetings Law. 

The issue involves the propriety of an executive session 
held by the board of the Ulster County Resource Recovery Agency 
to discuss "amending a contract between itself and ••• 
a ••• consulting firm it has retained to perform a solid-waste 
siting study". The board's attorney, Mr. Stephen Wing, informed 
you that the amendment involves an unspecified "claim" for com
pensation for services rendered that were not required by the 
existing contract. You indicated that the board also "talked 
about the prospect of renegotiating the entire contract to re
flect the fact that it has asked the consultants to shift the 
focus of the study to more information about recycling". Mr. 
Wing expressed the view that the executive session was proper, 
for the board was "discussing its negotiating position on these 
matters". 

In this regard, I offer the following comments. 

First, as a general matter, the Open Meetings Law is based 
on a presumption of openness. Meetings of public bodies must be 
conducted open to the public, except to the extent that it dis
cusses a matter that may appropriately be considered during an 
executive session. Section 105(1) of the Law specifies and 
limits the topics that may appropriately be considered during an 
executive session. 
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Second, it is noted that not all contract negotiations or 
discussions of negotiating positions may be discussed during 
executive sessions. The only provision in the Open Meetings Law 
that deals directly with negotiations is section 105 (1) (e), which 
permits a public body to enter into an executive session to dis
cuss "collective negotiations pursuant to article fourteen of the 
civil service law". Article 14 of the Civil Service Law, com
monly knOW'n as the "Taylor Law", pertains to the relationship 
between a public employer and a public employee union. As such, 
section 105(1) (e) generally permits a public body to conduct an 
executive session to discuss collective bargaining negotiations 
involving a public employee union. That provision, under the 
circumstances, would not in my view have been applicable as a 
basis for entry into an executive session. 

Third, based upon your description of the facts, there 
appears to have been no other ground for entry into executive 
session that could properly have been asserted. In some 
instances, depending upon the focus of a discussion, section 
105(1) (f) would permit the holding of an executive session to 
discuss certain matters leading to or abridging a contractual 
relationship. The cited provision enables a public body to enter 
into an executive session to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation ••• " 

Based upon your description of the facts, it does not appear that 
section 105(1) (f), or any other ground for entry into executive 
session, would have justified the holding of the executive ses
sion in question. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

- cc: Ulster County Resource Recovery Agency 
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Apr i l 5, 19 89 

Hon. Richard Gokey 
Mayor Elect 
Villa e of Malone 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mayor Elect Gokey: 

I have received your letter of March 27 in which you re
quested an advisory opinion concerning the Open Meetings Law. 

According to your letter, as Mayor Elect of the Village of 
Malone, you "wi sh to appoint a Citizens Committee to study 
alternative forms of government". You indicated that the 
"committee would be a fact finding camnittee only". Your ques
tion is whether such a committee would fall within the scope of 
the Open Meetings Law. 

In this regard, I offer the following comments. 

It is noted at the outset that the Open Meetings Law is 
applicable to public bodies, and section 102(2) of the Law de
fines the phrase "public body" to mean: 

" •.• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body." 
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As such, a village board of trustees, for example, would clearly 
constitute a "public body". Similarly, any committee or 
subcommittee designated by a public body, such as the Board of 
Trustees, would, in my view, also constitute a public body 
subject to the Open Meetings Law. 

However, it does not appear that the kind of committee 
that you described, and which you would designate independently 
and without the authority or approval of the Board of Trustees, 
would be public body. Section 4-401 of the Village Law, which 
describes the authority of a mayor, does not appear to provide a 
mayor with the authority to create a canmittee for or on behalf 
of a village or its government. Absent that authority, I do not 
believe that a mayor could unilaterally create or designate a 
public body that performs a governmental function for a village. 

I point out that in a recent decision dealing with the 
status of an advisory body designated by the Mayor of New York 
City, it was found by the Appellate Division, Second Department, 
that the Open Meetings Law was inapplicable (see attached, Matter 
of Poughkeepsie Newspapers v. The Mayor's Intergovernmental Task 
Force, AD 2d , February 6, 1989). After discussing sev-
eral cases relevant to the issue, the Court found that: 

"The unifying principle running through 
these decisions is that groups or enti
ties that do not, in fact, exercise the 
power of the sovereign are not perform
ing a governmental function, hence they 
are not 'public bod[ies]' subject to the 
Open Meetings Law, while those that do 
exercise sovereign power may be subject 
to that law" (id., p.4). 

Based upon the foregoing, it does not appear that the kind 
of coounittee that you described would constitute a public body. 
If that is so, the Open Meetings Law would not be applicable to 
its meetings. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 
Enc. 

Sincerely, 

0.-l~~.f---._ 
Robert J. Freeman 
Executive Director 
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Ms. Susan L. Garlock 
The Citizen 
25 Dill Street 
Auburn, NY 13021 
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April 10, 1989 

·'The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Garlock: 

• I have received your letter of April 4, as well as the 
materials attached to it. 

By way of background, the Auburn City Council recently 
agreed to settle a substantial personal injury claim against the 
City. You indicated that-on March 27, the City Manager released 
an agenda for an upcoming Council meeting, "along with a claims 
list detailing the bills the council would be asked to approve". 
On the list was an entry concerning a settlement in the amount of 
$60,000. When you asked for legal papers relating to the judg
ment or settlement, you were referred to the City's assistant 
corporation counsel, who said that "he would not likely ever 
release papers concerning the case, claiming 'attorney-client 
privilege'". The assistant corporation counsel admitted that the 
City Council did vote to approve the settlement. Thereafter, you 
asked for copies of minutes of executive sessions during which 
the City Council discussed the settlement, and you were told that 
the Council "has no minutes of an executive sessions - ever -
though the council meets behind closed doors each week". You 
added that "Even after the council's approval of the settlement, 
Mr. McKean [the assistant corporation counsel] told [you] that 
he would not likely release any of the legal papers, including 
the summons and complaint, again because of 'attorney-client 
privilege' • " 

I, 

In view of the· foregoing, you have requested my opinion 
concerning the following items: 
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11 
- Is the city obligated to keep 

minutes of any actions taken in exe
cutive session? ••• 

- Is the city obligated to release 
notices of claims and summons and 
complaints regarding any lawsuits? 

- Is the city obligated to release 
depositions and correspondence in re
lation to lawsuits after they have 
been settled? 

- To what extent may the city's coun
sel claim 'attorney-client' privilege? 
What may he keep secret under that 
label? 

- Just who is the city attorney's 
client? 11 

You asked that I describe the authority to offer opinions and the 
11weight 11 the opinions carry • 

In this regard, I offer the following comments. 

First, with respect to the Canmittee's authority to 
advise, section 89(1) (b) (ii) of the Public Officers Law states 
that the Committee on Open _Government "shall. •• furnish ~o any 
person advisory opinions or other appropriate information 
regarding ••• 11 the Freedom of Information Law. Section 109 of the 
Public Officers Law provides that the Committee "shall issue 
advisory opinions from time to time as, in its discretion, may be 
required to inform public bodies and persons of the interpreta
tions of the open meetings law". Further, as indicated at the 
beginning of this letter, the staff of the Committee has been 
authorized to advise on behalf of the Camnittee. There is noth
ing in either statute that pertains to the weight of an advisory 
opinion prepared by the Committee, and a recipient of an advisory 
opinion may ignore it. Nevertheless, advisory opinions have been 
cited often in judicial decisions, and some courts have suggested 
that advisory opinions rendered by the Committee on Open Govern
ment should be upheld if not irrational [see e.g., Sheehan v. 
City of Binghamton, 59 Ad 2d 808 (1977)1 Miracle Mile Associates 
v. Yudelson, 68 AD 2d 176, 48 NY 2d 706, motion for leave to 
appeal denied (1979)]. 

Second, with regard to the obligation to maintain minutes 
of executive sessions 1 section 106(2) of the Open Meetings Law 
states that: 

\. 
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"Minutes shall be taken at executive 
sessions of any action that is taken 
by formal vote which shall consist 
of a record or summary of the final 
determination of such action, and the 
date and vote thereon; provided, how
ever, that such summary need not in
clude any matter which is not required 
to be made public by the freedom of 
information law as added by article 
six of this chapter." 

Based on the foregoing, when an issue is discussed during an 
executive session but no action is taken, there is no requirement 
that minutes of the executive session be prepared. However, if, 
for example, the City Council votes to approve a settlement dur
ing an executive session, I believe that the Law requires that 
minutes must be prepared indicating the nature of its action, the 
date and the vote of its members. It is noted, too, that a re
cord must exist, ordinarily in the form of minutes, that identi
fies Council members who voted and the manner in which they cast 
their votes. Specifically, section 87 (3) (a) of the Freedom of 
Information Law states that each agency, which includes a city 
council, shall maintain "a record of the final vote of each mem
ber in every proceeding in which the member votes". 

Third, your questions relating to access to notices of 
claim, summonses and complaints and the attorney-client privilege 
are, in my view, related. 

By way of background, as a general matter, the Freedom of 
Information Law is based upon a presumption of access. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within··one or 
more grounds for denial appearing in section 87(2) (a) through (i) 
of the Law. 

The first basis for denial, section 87 (2) (a), pertains to 
records that are "specifically exempted from disclosure by state 
or federal statute". For nearly a century, the courts have found 
that legal advice given by a municipal attorney to his or her 
clients, municipal officials, is privileged when it is prepared 
in conjunction with an attorney-client relationship [see e.g., 
People ex rel. Updyke v. Gilon, 9 NYS 243, 244 (1889), Pennock 
v. Lane, 231 NYS 2d 897, 898 (1962): Bernkrant v. City Rent 
and Rehabilitation Administration, 242 NYS 2d 753 (1963), aff'd 
17 App. Div. 2d 392]. As such, I believe that a municipal 
attorney may engage in a privileged relationship with his client 
and that records prepared in conjunction with an attorney-client 
relationship are considered privileged under section 4503 of the 
Civil Practice Law and Rules. Further, since the enactment of 
the Freedom of Information Law, it has also been found that re
cords may be withheld when the attorney-client privilege can 
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appropriately be asserted when the attorney-client privilege is 
read in conjunction with section 87 (2) (a) of the Law [see e.g., 
Mid-Boro Medical Group v. New York City Department of Finance, 
Sup. Ct., Bronx Cty., NYLJ, December 7, 1979; Steele v. NYS 
Department of Health, 464 NY 2d 925 (1983)]. 

Nevertheless, the provision embodying the attorney-client 
privilege, section 4503 of the Civil Practice Law and Rules, is 
in my view, limited and specific. That provision states in rele
vant part that: 

"Unless the client waves the privilege, 
an attorney or his employee, or any 
person who obtains without the knowledge 
of the client evidence of a confidential 
communication made between the attorney 
or his employee and the client in the 
course of professional employment, shall 
not disclose, or be allowed to disclose 
such communication, nor shall the client 
be compelled to disclose such communica
tion, in any action, disciplinary trial 
or hearing, or administrative action, 
proceeding or hearing conducted by or 
on behalf of any state, municipal or 
local governmental agency or by the 
legislature or any committee or body 
thereof. Evidence of any such com
munication obtained by any such person, 
and evidence resulting therefrom, shall 
not be disclosed by any state, municipal 
or local governmental agency or by the 
legislature or any committee or body 
thereof." 

In a discussion of the parameters of the attorney-client 
relationship and the conditions precedent to its initiation, it 
has been held that: 

"In general, 'the privilege applies 
only if (1) the asserted holder of the 
privilege is or sought to become a 
client; (2) the person to whom the com
munication was made (a) is a member of 
the bar of a court, or his subordinate 
and (b) in connection with this communi
cation is acting as a lawyer: (3) the 
communication relates to a fact of which 
the attorney was informed {a) by his 
client (b) without the presence of 
strangers {c) for the purpose of secur
ing primarily either (i) an opinion on 
law or {ii) legal services (iii) assis-
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tance in some legal proceeding, and not 
(d) for the purpose of committing a crime 
or tort: and (4) the privilege has been 
(a) claimed and (b) not waived by the 
client'" [People v. Belge, 59 AD 2d 307, 
399 NYS 2d 539, 540 (1977)]. 

Based on the foregoing, assuming that the privilege has 
not been waived, and that records consist of legal advice pro
vided by counsel to the client, the records would be confidential 
pursuant to section 4503 of the Civil Practice Law and Rules and, 
therefore, section 87 (2) (a) of the Freedom of Information Law. I 
point out, however, that a recent decision stressed that the 
attorney-client privilege should be narrCMly applied. Speci
fically, in Williams & Connolly v. Axelrod, it was held that: 

"To invoke the privilege, the party 
asserting it must demonstrate that an 
attorney-client relationship was estab
lished and that the information sought 
to be withhold was a confidential com
munication made to the attorney to ob
tain legal advice or services ••• Since 
this privilege is an 'obstacle' to the 
truth-finding process, it should be 
cautiously applied ••• " (527 NYS 2d 
113, 115; AD 2d (1988)). 

From my perspective, the attorney-client privilege only 
applies to communications between an attorney and a client. Once 
records are disclosed to anyone other than a client, the privi
lege does not apply. 

In the case of a notice of claim, such a record might be 
prepared by an attorney for a client. However, once it is served 
or filed on the City, it would not be privileged. Obviously, a 
notice of claim served upon the City would not have been prepared, 
by the City or its attorney and would not involve a communication 
between City officials and their attorney. Consequently, I can
not envision how the City could claim that it is confidential. 

Similarly, if correspondence, depositions and related 
materials have been shared by the parties, the City and the 
claimant, those records could not, in my view, be characterized 
as "privileged", for they would have been communicated to persons 
other than city officials and their legal counsel. 

Other related records would in my opinion be available or 
confidential based upon a similar analysis. For example, the 
work product of an attorney may be withheld under section 3101(c) 
of the Civil Practice Law and Rules: material prepared solely 
for litigation would also be confidential under section 3101(d). 
However, I believe that those materials remain confidential so 
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long as they are not disclosed to an adversary. Materials that 
are served upon or shared with an adversary, such as a notice of 
claim, a summons or complaint, motion papers and the like would 
not in my opinion be privileged. In this instance, to the extent 
that those kinds of documents are maintained by the City, an 
agency subject to the Freedom of Information Law, I believe that 
they would be available, for none of the grounds for denial would 
apparently be applicable. 

Lastly, you asked who is the City Attorney's client. That 
issue does not deal directly with either the Freedom of Informa
tion Law or the Open Meetings Law. As such, I do not believe 
that I can appropriately address the issue. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: City Counsel 

Sincerely, 

~~~✓~ 
Robert J. Freeman 
Executive Director 

Michael McKeon, Assistant Corporation Counsel 
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April 11, 1989 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing sta ff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Ms. Legg: 

• I have received your letter of March 31 in which you re
quested an advisory opinion concerning the Open Meetings Law. 

You wrote that the Town Board of the Town of Skaneateles 
recently cornucted meetings "which entailed passing motions as 
well as discussions pertaining to landfill regulations in the · 
Town ••• ". You added, however, that to your knCMledge, "no public 
notice was given as to the time, location or conduct of these 
Special meetings ••• ". 

In this regard, I offer the following comments. · 

First, by way of background, section 102(1) of the Open 
Meetings Law defines the term "meeting" as "the .official conven
ing of a public body for the purpose of conducting public 
business", and the state's highest court has held that any time a 
quorum of the members of a public -body gathers for the purpose of 
discussing public business, such a gathering is a "meeting• sub
ject to the Open Meetings Law, whether or not there is an intent 
to take action and irrespective of the manne£ in which the gath
ering may be characterized [see Orange County PUblications v. 
Council of the City of Newburgh, 60 AD 2d 409, aff'd. 45 NY 2d 
947 (1978)]. Therefore, in my view, for purposes of the Open 
Meet ings Law, there i s no distinction between a regul ar town 
board meeting, a special town board meeting or a work session, 
for example. 

Second, section 104 of the Open Meetings Law, which per
tains to notice requirements, provides that: 
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"1. Public notice of the time and 
place of a meeting scheduled at least 
one week prior thereto shall be given 
to the news media and shall be con
spicuously posted in one or more 
designated public locations at least 
seventy-two hours before each 
meeting. 

2. Public notice of the time and 
place of every other meeting shall be 
given, to the extent practicable, to 
the news media and shall be conspicu
ously posted in one or more desig
nated public locations at a reason
able time prior thereto. 

3. The public notice provided for by 
this section shall not be construed 
to require publication as a legal 
notice." 

Stated differently, if a meeting is scheduled at least a week in 
advance, notice of the time and place should be given to the news 
media (at least two) and to the public by means of posting in one 
or more designated public locations, not less than seventy-two 
hours hours prior to the meeting. If a meeting is scheduled less 
than a week in advance, again, notice must be given to the news 
media and posted in the same manner as described above, "to the 
extent practicable", at a reasonable time prior to the meeting. 
Therefore, if, for example, there is a need to convene quickly, 
the notice requirements can generally be met by telephoning the 
local news media and by posting notice in one or more desig
nated locations. 

Third, with regard to special meetings, section 62(2) of 
the Town Law states in relevant part that: 

"The supervisor of any town may, and 
upon written request of two members of 
the board shall within ten days, call 
a special meeting of the town board by 
giving at least two days notice in 
writing to members of the board of the 
time and the place where the meeting 
is to be held." 

I point out that section 62 of the Town Law pertains to 
notice given to members of a town board: the requirements of 
that provision are distinct from the Open Meetings Law, which 
requires that additional notice must be given to the public and 
the news media in accordance with section 104 of that law. 
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Enclosed are copies of the Open Meetings Law and "Your 
Right to Know", which describes the Law in detail. To enhance 
compliance with the Open Meetings Law, copies of those materials 
and this opinion will be sent to the Town Board. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

~ s ./AU-...___ 
Robert J. Freeman 
Executive Director 

cc: Town Board, Town of Skaneateles 
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Hon. Edna Coonrod 
Supervisor 
Town of Willsboro 
Willsboro, NY 12996 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Supervisor Coonrod: 

I have received your letter of April 11 in which you re
quested an explanation of the Open Meetings Law as it applies to 
zoning boards of appeals and planning boards. 

In this regard, I offer the following comments. 

First, both zoning boards of appeals and planning boards 
constitute "public bodies". As such, those entities are required 
to comply with the Open Meetings Law. 

Second, the Open Meetings Law pertains to meetings of 
public bodies, and it has been held judicially that any gathering 
of a quorum of a public body for the purpose of conducting public 
business constitutes a "meeting" of a public body, even if there 
is no intent to take action and irrespective of the manner in 
which a gathering may be characterized [see Orange County 
Publications v. Council of the City of Newburgh, 60 AD 2d 409, 
aff'd 45 NY 2d 947 (1978)]. 

Third, there are two vehicles under which a public body 
may exclude the public from its gatherings. One involves the 
holding of an executive session. It is noted that section 102(3) 
of the Law defines the phrase "executive session" to mean a por
tion of an open meeting during which the public may be excluded. 
Further, section 105(1) of the Law prescribes a procedure that 
must be accomplished by a public body during an open meeting 
before an executive session can be held. Further, paragraphs (a) 
through (h) of section 105(1) specify and limit the topics that 
may appropriately be considered during an executive session. 
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The other vehicle involves an "exemption" from the Law. 
Section 108 describes three such exemptions. In short, if a 
matter is exempt from the Open Meetings Law, the Law has no 
application. 

With respect to zoning boards of appeals, in terms of 
background, numerous problems and conflicting interpretations 
arose under the Open Meetings Law as originally enacted with 
respect to the deliberations of zoning board of appeals. The Law 
had exempted from its coverage "quasi-judicial proceedings". 
When a zoning board of appeals deliberated toward a decision, its 
deliberations were often considered "quasi-judicial" and, 
therefore, outside the requirements of the Open Meetings Law. 
However, in 1983 the Open Meetings Law was amended. In brief, 
the amendment to the Law indicates That the exemption regarding 
quasi-judicial proceedings may not be asserted by a zoning 
board of appeals [see attached, Open Meetings Law, section 
108(1)). As a consequence, zoning boards of appeals are required 
to conduct their meetings pursuant to the same requirements as 
other public bodies subject to the Open Meetings Law. In other 
words, due to the amendment, a zoning board of appea\s must deli
berate in public, except to the extent that a topic may justi
fiably be considered during an executive session. Unless one or 
more of those topics arises, a public body, including a zoning 
board of appeals, must deliberate in public. 

It is reiternated that, if a topic arises that may 
properly be considered during an executive session, section 
105(1) of the Open Meetings Law prescribes the procedure that 
must be followed by a public body, including a zoning board of 
appeals, during an open meeting before an executive session may 
be convened. Section 105(1) states, in relevant part, that: 

"Upon a majority vote of its total 
membership, taken in an open meet
ing pursuant to a motion identify
ing the general area or areas of 
the subject or subjects to be con
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only, provided 
however, that no action by formal 
vote shall be taken to appropriate 
public moneys ••• 11 

Therefore, a motion to enter into executive session must, be made 
during an open meeting and carried by a majority vote of the 
total membership of a public body, and the motion must indicate, 
in general terms, the subject or subjects to be discussed during 
the executive session. 
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With regard to planning boards, it is often difficult to 
determine exactly when such boards are involved in a 
quasi-judicial proceeding, or where a line of demarcation may be 
drawn between what may be characterized as quasi-judicial, 
quasi-legislative or administrative functions. For example, 
having reviewed provisions of the Town Law concerning planning 
boards, it appears that the authority of planning boards may 
vary, depending upon the kinds of activities that they perform, 
as well as the nature of local laws or regulations developed by a 
governing body that confer pCMers upon planning boards. 
Similarly, some provisions requires that public hearings be held1 
others permit discretion to hold a public hearing. Further, the 
holding of public hearings and providing an opportunity to be 
heard does not in my opinion render a proceeding quasi-judicial 
in every instance. Those requirements may be present in a 
variety of contexts, many of which precede legislative action. 

I believe that one of the elements of a quasi-judicial 
proceeding is the authority to take final action. While I am 
unaware of any judicial decision that specifically so states, 
there are various determinations that infer that a quasi-judicial 
proceeding results in a final determination reviewable only by a 
court. In a decision rendered under the Open Meetings Law, it 
was found that: 

"The test may be stated to be that 
action is judicial or quasi-judicial, 
when and only when, the body or officer 
is authorized and required to take 
evidence and all the parties inter
ested are entitled to notice and a 
hearing, and, thus, the act of an ad
ministrative or ministerial officer 
becomes judicial and subject to re
view by certiorari only when there 
is an opportunity to be heard, evi
dence presented, and a decision had 
thereon" [Johnson Newspaper Corporation 
v. Howland, Sup. Ct., Jefferson Cty., 
July 27, 1982; see also City of Albany 
v. McMorran, 34 Misc. 2d 316 (1962)]. 

Another decision that described a particular body indicated that 
"[T]he Board is a quasi-judicial agency with authority to make 
decisions reviewable only in the Courts" [New York State Labor 
Relations Board v. Holland Laundry, 42 NYS 2d 183, 188 (1943)]. 
Further, in a discussion of quasi-judicial bodies and decisions 
pertaining to them, it was found that "[A]lthough these cases 
deal with differing statutes and rules and varying fact patterns 
they clearly recognize the need for finality in determinations of 
quasi-judicial bodies ••• " ~00 West 79th St. co. v. Galvin, 335 
NYS 2d 715, 718 (1970)]. 
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Similarly, it is my opinion that the determination of a 
controversy is a condition precedent that must be present before 
one can reach a finding that a proceeding is quasi-judicial. 
Reliance upon this notion is based in part upon the definition of 
"quasi-judicial" appearing in Black's Law Dictionary (revised 
fourth edition). Black's defines "quasi-judicial" as: 

"A term applied to the action, dis
cretion, etc., of public administra
tive officials, who are required to 
investigate facts, or ascertain the 
existence of facts, and draw conclu
sions from them, as a basis for their 
official action, and to exercise dis
cretion of a judiciarnature. II 

When a planning board is engaged in deliberations upon which it 
will rely in making a final and binding determination, it appears 
that such gatherings could be characterized as "quasi-judicial". 
In other circumstances, however, a planning board serves in an 
advisory role, engages in quasi-legislative or administrative 
functions, or does not render a determination that is reviewable 
only by the courts. In those circumstances, it would not be 
involved in a quasi-judicial proceeding. 

In sum, many activities of a planning board must in my 
view be conducted in public in accordance with the Open Meetings 
Law. However, in those situations in which the Board must hold a 
public hearing, weighs the evidence, applies the law and renders 
a final and binding determination reviewable only by a court, it 
appears that its deliberations could be characterized as "quasi
judicial" and, therefore, exempt from the Open Meetings Law. 

Lastly, it is noted that, even when the deliberations of 
a planning board may be exempt from the Law, its vote and other 
matters would not be exempt. As stated in Orange County Publi
cations v. City of Newburgh: 

"there is a distinction between that 
portion of a meeting ••• wherein the 
members collectively weigh evidence 
taken during a public hearing, apply 
the law and reach a conclusion and 
that part of its proceedings in 
which its decision is announced, 
the vote of its members taken and 
all of its other regular business 
is conducted. The latter is clearly 
non-judicial and must be open to the 
public, while the former is indeed 
judicial in nature, as it affects 
the rights and liabilities of indi
viduals" [60 AD 2d 409, 418 (1978)]. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. J. Stephen Hildreth 
Director 
Chemung Coun.~t~ Department of 
Weights an~asures 

203 William Street 
Elmira, NY 14901 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence • 

Dear Mr. Hildreth: 

I have received your letter of April 12, as well as the 
materials attached to it. 

As Chemung County Director of Weights and Measures, you 
wrote that, for years, you had attended monthly staff meetings 
that are apparently conducted by the County Executive. However, 
approximately a year ago, you were informed that it would no 
longer be necessary for you to attend the meetings, and you asked 
essentially whether you have a right to attend those meetings. 
You also questioned the propriety of a resolution that relocated 
the Office of Weights and Measures from the County Health Depart
ment to the Sheriff's Department. 

In this regard, I offer the following comments. 

First, the Committee on Open Government is authorized to 
advise with respect to the Freedom of Information and Open Meet
ings Laws. As such, your question concerning the propriety of 
the transfer of the Office of Weights and Measures from one 
County department to another is outside the scope of the juris
diction or expertise of this office. 

Second, the Open Meetings Law pertains to meetings of 
public bodies, and section 102(2) of the Law defines the phrase 
"public body" to mean: 
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" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body." 

In view of the foregoing, the Law generally applies to entities 
that carry out a governmental function collectively as a body, 
such as county legislatures, town boards, city councils, other 
similar bodies, and the committees tbat they designate. Those 
entities deliberate as a body and take action by means of voting. 

A gathering of the heads of county departments or staff 
would not, in my opinion, be subject to the Open Meetings Law, 
for there is no public body involved. Consequently, I do not 
believe that the staff meetings described in your correspondence 
would fall within the requirements of the Open Meetings Law, and 
it would appear that the authority to permit people to attend 
staff meetings, such as yourself, would rest with the executive. 

I hope that the foregoing has clarified the matter. 
Should any further questions arise, please feel free to contact 
me. 

RJF :jm 

Sincerely, 

(J.,_,~~t -5. C'·11.,_________ 
Robert J. Freeman 
Executive Director 
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Ms. Patricia B. Snyder 
Producing Director 
Empire State Institute for the 

Performing Arts 
Empire State Plaza 
Albany, NY 12223 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisocy opinion 
is based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Ms. Snyder: 

I have received your letter of April 17 in which you re
quested an advisory opinion, as well as related correspondence. 

According to your letter: 

"On April 10, 1989, the Governor Nelson 
A. Rockefeller Empire State Plaza Per
forming Arts Center Corporation Board of 
Directors held a Board meeting in meeting 
room five at 1 pm in the Empire State 
Plaza. 

"Four Board members were present -- the 
Chairman, Vice Chairman, Treasurer and 
one of the Directors. When the Vice 
Chairman arrived, she stated that she 
had obtained a proxy for one of the 
Directors who was unable to attend. 

"The legislation creating the Corporation 
enumerates nine board memberships. Pre
sently, there are two vacancies on the 
Board. The Corporation by-laws do not 
contain any reference to the status of a 
proxy. 
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"The major business conducted on April 
10th was to take control of the Corpora
tion finances from the ESIPA budget 
staff and place the responsibility 
with a consultant on an interim basis 
until a new Executive Director is 
appointed." 

You added that, to your knowledge, "no notice was posted for the 
meeting". Further, you sent a copy of letter addressed to you by 
Father Louis C. Vaccaro, Chair of the Corporation's Finance Com
mittee, in which he asked that you arrange to turn over to the 
Corporation's Board of Directors various books and records of 
the Corporation, "[p]ursuant to the recent resolution" of the 
Board. 

You asked whether the action taken at the Board meeting is 
"valid and enforceable". Further, in your capacity as the 
Director of the Empire State Youth Theatre and Producing Director 
of ESIPA, you requested advice concerning the course of action 
that should be taken by yourself and the Institute's fiscal 
off ice rs. 

In this regard, I offer the follqwing comments. 

First, by way of background, the Corporation was created 
by Chapter 688 of the Laws of 1979. Subdivision (1) of section 3 
of that chapter states in relevant part that "Such corporation 
shall be a body corporate and politic constituting a public bene
fit corporation". Subdivision (2) states that "The corporation 
shall consist of a board of directors comprised of a chairperson 
and eight other members". That provision also indicates that the 
members are all either ex officio or appointed by the Governor, 
legislative leaders, the Mayor of the City of Albany or the 
Albany County Executive, and that "A majority of the chairperson 
and other members of the board shall constitute a quorum for the 
transaction of the business of the corporation". In addition, 
subdivision (5) provides that "All meetings shall be held and 
notices filed in accordance with the freedom of information act". 
As such, the legislation creating the Corporation specifies that 
its Board of Directors consists of nine members, and that a 
quorum is a majority of the total membership, which would be five 
members. 

Second, the Open Meetings Law is applicable to meetings of 
public bodies, and section 102(2) of that statute defines the 
term "public body" to mean: 

11 
••• any entity, for which a quorum is 

required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 

... 
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or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body." 

The Board of Directors is an entity that "consists of two or more 
members". The statute that created the Commission and its board 
indicates that it must conduct its business by means of a quorum 
and that it conducts public business and performs a governmental 
function for a public corporation. The phrase "public corpora
tion" is defined in section 66(1) of the General Construction Law 
to include "a public benefit corporation", such as the entity in 
question. As such, I believe that the Corporation's Board of 
Directors clearly constitutes a "public body" that is subject to 
the requirements of the Open Meetings Law. 

Third, although the statute concerning the Corporation 
makes specific reference to the number of members needed to con
stitute a quorum, also relevant in my view is section 41 of the 
General Construction Law, which is consistent with the 
Corporation's quorum requirements, and which provides additional 
guidance concerning those requirements. Specifically, the cited 
provision states that: 

"Whenever three or more public 
officers are given any power or 
authority, or three or more per
sons are charged with any public 
duty to be performed or exercised 
by them jointly or as a board or 
similar body, a majority of the 
whole number of such persons or 
officers, at a meeting duly held 
at a time fixed by law, or by 
any by-law duly adopted by such 
board or body, or at any duly 
adjourned meeting of such meeting, 
or at any meeting duly held upon 
reasonable notice to all of them, 
shall constitute a quorum and 
not less than a majority of the 
whole number may perform and 
exercise such power, authority 
or duty. For the purpose of this 
provision the words 'whole number' 
shall be construed to mean the 
total number which the board, 
commission, body or other group 
of persons or officers would have 
were there no vacancies and were 
none of the persons or officers 
disqualified from acting." 
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Based upon the language quoted above, a public body cannot carry 
out its powers or duties except by means of an affirmative vote 
of a majority of its total membership taken at a meeting duly 
held upon reasonable notice to all of the members. As such, it 
is my view that a public body has the capacity to act, i.e., to 
vote, only during duly convened meetings attended by at least a 
majority of its total membership. 

Moreover, section 102(1) of the Open Meetings Law defines 
"meeting" to mean "the official convening of a public body for 
the purpose of conducting public business". Based upon an ordin
ary dictionary definition of "convene", that term means: 

"1. to summon before a tribunal: 

2. to cause to assembly syn see 
'SUMMON' 11 (Webster's Seventh New 
Collegiate Dictionary, Copyright 
1965) • 

In view of the ordinary definition of "convene", I believe that a 
"convening" of a quorum requires the physical coming together of 
at least a majority of the total membership of a public body • 

The gathering of the Board described in your letter in
volved four of its members. Since five members of the Board 
would constitute a quorum, and since five affirmative votes would 
be needed for the Board to take action or to carry out its 
duties, the four members in attendance would not, in my opinion, 
have had the authority to take action or approve a resolution. 
Further, nothing in the Open Meetings Law or the terms of Chapter 
677 refers to the capacity of a member to vote by "proxy", and it 
has consistently been advised that a member of a public body 
cannot cast a vote unless the member is physically present at a 
meeting of the body. In short, absent a quorum at its meeting of 
April 10, the Board was, in my view, incapable of passing a reso
lution or taking action. Therefore, if the request by the Chair 
of the Finance Committee was made pursuant to a resolution 
approved at the gathering of April 10 attended by four members, I 
believe that the resolution would be ineffective, for it could 
not have been adopted without an affirmative vote of five members 
of the Board in attendance at a meeting. 

Fourth, with respect to notice, · I would conjecture that 
the reference in Chapter 677 to notices of meetings erroneously 
referred to the "freedom of information act". As you are aware, 
the "Freedom of Information Law" pertains to access to government 
records: the Open Meetings Law refers to requirements imposed 
upon public bodies. Irrespective of what appears to have been an 
error in drafting, the Open Meetings Law, section 104, requires 
that every meeting of a public body must be preceded by notice 
given to the news media and by means of posting in one or more 
designated, conspicuous public locations. 
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Lastly, your rema1n1ng question, which deals with the 
course of action that should be taken by yourself and the 
Institute, involves matters outside the jurisdiction or expertise 
of this office. Consequently, I do not believe that I can 
appropriately address that issue. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~\,_1,f~ 
Robert J. Freeman 
Executive Director 

cc: Board of Directors, Empire State Plaza 
Performing Arts Center Corporation 

Dr. D. Bruce Johnstone, Chancellor 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Reninger: 

I have received your letter of April 18 in which you re
quested an advisory opinion concerning the Open Meetings Law. 

According to your letter, your requests for unapproved . 
minutes of open meetings of t he Planning Board of the Town of 
Greenburgh "have been denied on the basis that the minutes are 
not available prior to approval by State law and/or Town of 
Greenburgh custom ••• ". You also indicated that "Board minutes 
may not be actually approved for four to six weeks after the date 
of a meeting". In addition, although you have shared opinions 
rendered by this office with Town officials, you wrote that the 
Town Attorney "has stated that there is no legal basis for the 
opinions expressed in those letters". 

In this.regard, I offer the following comments • 

. First, with respect to the Coounit~ee's authority to pro
vide advice concerning the issue, section 109 of the Open Meet
ings Law states in relevant part that the Canmittee on Open 
Government "shall issue advisory opinions from time to time, as 
in its discretion, may be required to inform public bodies and 

_ __ p~rsons of the interpretations of the provisions of the open 
meetings law". 

Second, section 106 of the Open Meetings Law requires the 
preparation of minutes by public bodies, and it includes direc
tion concerning the contents of minu&es and the time within which 
minutes of both open meetings and executive sessions must be 
prepared and made available. Specifically, the cited provision 
states that: 
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"1. Minutes shall be taken at all 
open meetings of a public body which 

.shall consist of a record or summary 
of all motions, proposals, resolu
tions and any other matter formally 
voted upon and the vote thereon. 

2. Minutes shall be taken at execu
tive sessions of any action that is 
taken by formal vote which shall con
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereon~ pro
vided, however, that such summary need 
not include any matter which is not 
required to be made public by the free
dom of information law as added by 
article six of this chapter. 

3. Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of the 
freedom of information law within two 
weeks from the date of such meetings ex
cept that minutes taken pursuant to sub
division two hereof shall be available 
to the public within one week from the 
date of the executive session." 

In view of subdivision (3) of section 106, it is clear in my 
opinion that minutes of open meetings must be prepared and made 
available within two weeks of the meetings to which they pertain. 

Further, while neither the Open Meetings Law nor any other 
provision of which I am aware requires that minutes be approved, 

- it is recognized that many public bodies routinely, or as a mat
ter of policy or custom, review minutes prepared by a clerk, for 
example, and officially vote to approve them. In the event that 
minut~s have not been approved, to comply with the Open Meetings 
Law, it has consistently been advised that minutes be prepared 
and made available within two weeks, and that if the minutes are 
unapproved, they may be marked "unapproved", "draft" or 
"non-final", for example. By so doing within the requisite time 

-· 

__ limitations, the public can generally know what transpired at a 
meeting; concurrently, the public is effectively notified that 
the minutes are subject to change. 

In an effort to enhance the understanding of and compli
ance with the-0pen Meetings Law, copi--es of this opinion will be 
sent to the Town Attorney and the Planning Board. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Town Attorney 
Planning Board 

Sincerely, 

j) ~ -4-' ,,, fl 

~, -J , {(,A'--__ 

Robert J. Fr~eman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opi nions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

• 
Dear Ms. Salmon: 

I have received your letter of April 15. 

You have requested an opinion concerning the contents of 
minutes and the amount of detail that should be included in min
utes of meetings. 

In this regard, the Open Meetings Law contains what might 
be viewed as minimum requirements concerning the contents of 
minutes. Specifically, section 106 of the Open Meetings Law 
states that: 

"1. Minutes shall be taken at all 
open meetings of a public body which 
shall consist of a record or summary 
of all motions, proposals, resolu
tions and any other matter formally 
voted upon and the vote thereon. 

2. Minutes shall be taken at execu
tive sessions of any action that is 
taken by formal vote which shall con
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereon; pro
vided, however, that such summary need 
not include any matter which is not 
required to be made public by the free
dan of information law as added by 
article six of this chapter. 
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3. Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of the 
freedom of information law within two 
weeks from the date of such meetings ex
cept that minutes taken pursuant to sub
division two hereof shall be available 
to the public within one week from the 
date of the executive session." 

Based upon the foregoing, it is clear in my view that 
minutes need not consist of a verbatim account of what was said 
at a meeting. Further, although a public body may choose to 
prepare expansive minutes, at a minimum, minutes of open meetings 
must include reference to all motions, proposals, resolutions and 
any other matters upon which votes are taken. 

With respect to executive sessions, as a general rule, a 
public body subject to the Open Meetings Law may take action 
during a properly convened executive session [see Open Meetings 
Law section 105(1)]. If action is taken during an executive 
session, minutes reflective of the action, the date and the vote 
must be recorded in minutes pursuant to section 106(2). It is 
noted that under section 106(3) of the Open Meetings Law minutes 
of both open meetings and executive sessions are available in 
accordance with the Freedom of Information Law. Nevertheless, 
various interpretations of the Education Law, section 1708(3), 
indicate that, except in situations in which action during a 
closed session is permitted or required by statute, a school 
board cannot take action during an executive (see United Teachers 
of Northport v. Northport Union Free School District, 50 AD 2d 
897 (1975); Kursch et al v. Board of Education, Union Free 
School District #1, Town of North Hempstead, Nassau County 7AD 2d 
922 (1959); Sanna v. Lindenhurst, 107 Misc. 2d 267, modified 
85 AD 2d 157 aff'd 58 NY 626 (1982)]. stated differently, based 
upon judicial interpretations of the Education Law, a school 
board generally cannot vote during an executive session. 
Further, if no action is taken in an executive session, minutes 
of the executive session need not be prepared. 

Lastly, since its enactment in 1974, the Freedom of Infor
mation Law has contained an "open meetings" requirement with 
regard to voting by members of public bodies. Specifically, 
section 87(3) of the Freedom of Information Law states in rele
vant part that: 

"Each agency shall maintain: 

(a) a record of the final vote of each 
member in every agency proceeding in 
which the member votes." 
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Consequently, when a school board takes action, a record must be 
prepared that indicates the manner in which each member cast his 
or her vote. That record ordinarily should, in my opinion, be 
included as part of the minutes. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

D.~ ✓:1.f~ 
~rt J. Freeman 
Executive Director 
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Hon. Thomas Hankamp 
Supervisor 
Town of Pleasant Valley 
Town Hall 
Pleasant Valley, NY 12569 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence • 

Dear Supervisor Hankamp: 

I have received your letter of April 20, as well as the 
materials attached to it. 

The attachments consist of an agenda and minutes pertain
ing respectively to a work session and a special meeting con
ducted by the Town Board. You wrote that the agendas were "hand 
delivered to all town councilmen mailboxes and both were posted 
on the bulletin board two (2) days before both meetings". You 
added that: "Because there was action taken at both meetings, 
[you] took minutes ••• All action taken had unanimous consent. 
Both meetings were open meetings". You wrote, however, that "The 
problem is that the Town Clerk Office was not formally notified 
and as a result the Town Clerk considers these meetings illegal. 
As a result the Town Clerk will not accept minutes with 
Supervisor's signature". 

In this regard, I offer the following comments. 

First, the Open Meetings Law does not distinguish among 
regularly scheduled meetings, special meetings or work sessions. 
In brief, it has been held that the term "meeting" includes any 
gathering of a quorum of a public body for the purpose of con
ducting public business, even if there is no intent to take 
action, and irrespective of the manner in which a gathering may 
be characterized [see orange County Publications v. Council of 
the City of Newburgh, 60 Ad 2d 409, aff'd 45 NY 2d 947 (1978)]. 
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Second, every meeting must be preceded by notice given in 
accordance with section 104 of the Open Meetings Law. Section 
104 refers to notice to the public and the news media1 no refer
ence is made to notice to members of a public body or to a clerk, 
for example. I would conjecture that the means by which a board 
provides notice of its meetings to the clerk is a matter to be 
determined by the board. 

Third, with respect to the duties of a town clerk, section 
30(1) of the Town Law states in part that the clerk "shall attend 
all meetings of the town board, act as clerk thereof, and keep a 
complete and accurate record of the proceedings of each 
meeting •.• ". Although nothing in section 30 pertains to notice 
of meetings given to the town clerk, I believe that it is impli
cit that notice should be given. Again, the means by which 
notice is given to the clerk could likely be determined by the 
Town Board. 

With regard to the "legality" of the meetings, based upon 
your letter, it appears that the Board complied with the Open 
Meetings Law. Further, as a general matter, I believe that 
action taken at a meeting remains valid unless and until a court 
renders a contrary determination. In addition, although the 
issue does not directly relate to the Open Meetings Law, I have 
found opinions indicating that the absence of a town clerk from a 
meeting would not serve to invalidate action taken at a meeting 
[see Roth v. Loomis, 281 NYS 2d 158 (1967) 1 1967 Ops. St. 
Compt. File #292J. Concurrently, there are opinions indicating 
that a clerk should be notified of meetings (see 1964 Ops. St. 
Compt. #258) and that a clerk should attend meetings (see 1979 
Ops. St. Compt. File #373). 

I hope that I have been of same assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

rJ(t~~ir~ 
Robert J. Freeman 
Executive Director 
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Mr. David Zinman 
Newsday 
Long Island, NY 11747 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Zinman: 

As you are aware, I have received your recent letter and 
the materials attached to it. 

The materials consists of copies of minutes of executive 
sessions held between April of 1988 and March of this year by the 
Board Managers of the Nassau County Medical Center. You have 
asked that I review the minutes for the purpose of providing an 
opinion concerning the Board's compliance with the Freedom of 
Information and Open Meetings Laws. It is noted that you re
quested an advisory opinion involving similar issues approxi
mately a year ago. Therefore, many of my remarks will represent 
a reiteration of advice offered in the earlier opinion. 

First, by way of background, the Open Meetings Law is -
applicable to meetings of public bodies. Section 102(2) of the 
Law defines "public body" to mean: 

" ••. any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an-agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body. 11 
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I believe that the Board of Managers is a "public body" subject 
to the requirements of the Open Meetings Law. Specifically, the 
Board consists of at least two members. It is, in my opinion, 
required to conduct its business by means of a quorum pursuant to 
section 41 of the General Construction Law. Further, the Board 
conducts public business and performs a governmental function for 
a public corporation, Nassau County. I point out, too, that a 
county board of supervisors is authorized to "establish a public 
general hospital" and designate the members of a board of 
managers pursuant to section 127 of the General Municipal Law. 
The powers and duties of boards of managers are conferred by 
section 128 of the General Municipal Law. 

Second, the Open Meetings Law is based upon a presumption 
of openness. Stated differently, all meetings of public bodies 
must be conducted open to the public, except to the extent that 
an "executive session" may properly be convened. Section 102(3) 
of the Open Meetings Law defines the phrase "executive session" 
to mean a portion of an open meeting during which the Public may 
be excluded. Consequently, an executive session is not separate 
and distinct from an open meeting7 rather it is a portion of an 
open meeting that enables a public body to consider certain 
issues in private. A public body cannot enter into an executive 
session to discuss the subject of its choice. On the contrary, 
paragraphs (a) through (h) of section 105(1) of the Law specify 
and limit the topics that may appropriately be considered during 
an executive session. 

Having reviewed the minutes of executive sessions, at 
virtually every executive session, certain "personnel matters" 
were considered, such as issues involving appointments, leaves of 
absences, resignations and the like. Those and similar issues, 
insofar as they involved matters pertaining to a particular per
son or persons, could in my opinion have been discussed during 
executive sessions. However, I believe that others relating to 
personnel generally, and matters of policy, should have been 
discussed in public. 

Because the topics that were considered during executive 
sessions were discussed under the heading of "personnel matters", 
I point out by way of background that the so-called "personnel" 
exception for entry into executive session has been clarified 
since the original enactment of the Open Meetings Law. In its 
initial form, section 105(1) (f) of the Open Meetings Law per
mitted a public body to enter into an executive session to 
discuss: 

" ••• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
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demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ••• " 

Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
generally, tangentially, or in relation to policy concerns. 
However, the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy under the guise of privacy. 

To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several 
of which became effective on October 1, 1979. The recommendation 
made by the Committee regarding section 105(1) (f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

11 
••• the medical, financial, credit or 

employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• " 
(emphasis added). 

Due to the insertion of the term "particular" in section 105(1) 
(f}, I believe that a discussion of "personnel" may be considered 
in an executive session only when the subject involves a parti
cular person or persons, and only when one or more of the topics 
listed in section 105 (1) (£) are considered. 

At this juncture, I will refer to specific executive ses
sions and comment on their propriety. Some of the issues relate 
to personnel matters~ others, in my view, simply would not have 
qualified for consideration during executive sessions. Further, 
based upon my review of the minutes of executive sessions held 
over the course of a year, it appears that the Board fails to 
understand its obligations under the Open Meetings Law and that 
numerous issues involving matters of policy have been discussed 
in private under the guise of "personnel matters". 

Executive Session of March 27, 1989 

Item 3 includes reference to a motion approved to send 
letters of appreciation to persons who retire or leave the Medi
cal Center in good standing after ten or more years of service. 
Items 4 and 5 respectively involved announcements that the Execu
tive Director of the Center was asked to serve on a HANYS policy 
committee and a Senate health committee and that-a meeting of the 
Joint Conference Committee would be held during the following 
month. 
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None of those discussions would in my opinion have fallen 
within the scope of section 105 (1) (f) or any other provision 
permitting the holding of an executive session. 

Executive Session of February 27, 1989 

Item 4 referred to a report by the Executive Director 
concerning a seminar that he attended and plans to hold a seminar 
in May or June. Item 6 involved a discussion of financial and 
other support provided by the Auxiliary. Item 7 concerned a 
report of the hospital's annual audit. 

As I interpret the minutes, none of those items involved 
"personnel" and should have been considered in public. 

Item 5 consisted of an update on the status of search 
activities for certain positions. To the extent that the discus
sion focused on particular candidates for those positions, I 
believe that the executive session was proper. However, if the 
discussion did not relate to particular persons, but rather des
cribed the general progress of search activities, the matter, in 
my view, should have been considered in public • 

Executive Session of January 23, 1989 

Under item 4, the Executive Director announced the insti
tution of a hospital-wide no smoking policy. Since the issue 
clearly involved a matter of pol icy, I do not believe that any 
basis for discussion of the issue behind closed doors could jus
tifiably have been asserted. 

Item 5 involved a summary of the Center's malpractice 
experience in 1988 and included a review of the center's role in 
the "County litigation process". Assuming that the discussion 
was general and did not refer to any specific lawsuit, I do not 
believe that it could properly have been considered in an execu
tive session. 

The provision in the Open Meetings Law concerning liti
gation is found in section 105 (1) (d), which permits a public body 
to enter into an executive session to discuss "proposed, pending 
or current litigation". In construing the language quoted above, 
it has been held that: 

"The purpose of paragraph dis 'to enable 
a public body to discuss pending litiga
tion privately, without baring its strategy 
to its adversary through mandatory public 
meetings' (Matter of Concerned Citizens to 
to Review Jefferson Val. Mall v. Town Bd. 
of Town of Yorktown, 83 AD 2d 612, 613, 441 
NYS 2d 292). The belief of the town's 
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attorney that a decision adverse to peti
tioner 'would almost certainly lead to 
litigation' does not justify the conduct
ing of this public business in an executive 
session. To accept this argument would be 
to accept the view that any public body 
could bar the public from its meetings 
simply be expressing the fear that liti
gation may result from actions taken 
therein. Such a view would be contrary 
to both the letter and the spirit of the 
exception" [Weatherwax v. Town of Stony 
Point, 97 AD 2d 840, 841 (1983)]. 

Based upon the foregoing, the exception is intended to permit a 
public body to discuss its litigation strategy behind closed 
doors. If litigation strategy in conjunction with a particular 
lawsuit was not discussed, I do not believe that there would have 
been a basis for conducting an executive session. 

With regard to the sufficiency of a motion to enter into 
an executive session pursuant to section 105(1) (d), it has been 
held that: 

"It is insufficient to merely regurgitate 
the statutory language; to wit, 'discus
sions regarding proposed, pending or 
current litigation'. This boilerplate 
recitation does not comply with the intent 
of the statute. To validly convene an 
executive session for discussion of pro
posed, pending or current litigation, the 
public body must identify with particu
larity the pending, proposed or current 
litigation to be discussed during the 
executive session" [Daily Gazette Co., 
Inc. v. Town Board, Town of Cobleskill, 
44 NYS 2d 44, 46 (1981), emphasis added 
by court]. 

Under item 6, the Executive Director described the reasons 
"why some physicians did not return their reappointment applica
tions". On the basis of the minutes, it appears that the·· discus
sion did not focus upon any particular physicians, but rather on 
the reasons for their inability to fulfill the requiranent. If 
that was so, I do not believe that the issue could properly have 
been discussed in the executive session. 
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Executive Session of December, 19, 1988 

Under item 4, a report was given regarding an "executive 
briefing" concerning a section of regulations of the New York 
State Health Department. In my view, there was no basis for that 
discussion to be held in private. 

Item 5 involved the placement of residency programs on 
probationary status, and an appeal of a decision placing the 
"OB/GYN residency program on probationary status". Assuming that 
the commentary merely informed the Board of the appeal and did 
not pertain to "litigation strategy", a subject discussed 
earlier, I do not believe that the topic qualified for consider
ation in an executive session. 

Item 6 concerned a presentation by two attorneys regarding 
the Hospital's compliance with a stipulation relative to the 
"reappointment and credentiating process", as well as the find
ings of an audit and plans for corrective action. Again, assuming 
that the discussion did not involve "litigation strategy" relat
ing to an ongoing lawsuit, it does not appear that any basis for 
entry into an executive session could have been asserted • 

A second item 6, which appears to have been erroneously 
numbered, pertained to the approval of a draft of proposed 
"Hospital and Governing Body Bylaws". In my view, that issue 
should clearly have been discussed in public. 

Executive Session of November 21, 1988 

Part B of item 3 dealt with approval of minutes of a meet
ing of the Credential Committee. It does not appear that the 
minutes could have been considered during an executive session. 

Part C involved a discussion of a search committee and the 
necessary criteria that must be met to serve in a position. If 
those issues involved criteria applicable to any person who 
might serve in the position, rather than the qualifications of a 
"particular person", I believe that the issue should have been 
considered in public. 

Part D refers to a motion to establish a search committee 
to hire a medical director. Again, if the discussion involved 
the establishment of a committee, rather than the individuals who 
might serve on the committee or specific candidates for the posi
tion of medical director, the issue, in my view, should have been 
discussed publicly. 
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Items 4, 5, and 6 dealt respectively with the distribution 
of articles concerning the responsibilities of hospital governing 
bodies, an inspection conducted by the Joint Commission on 
Accreditation, and a draft of proposed changes to the Hospital 
and Governing Body Bylaws. None of those topics would, in my 
opinion, have qualified for consideration in executive session. 

Executive Session of October 24, 1988 

Item 4 involved an announcement that minutes of the 
Quality Assurance Committee meeting would be discussed at the 
next Board meeting. I believe that the announcement should have 
been made during an open meeting. 

Executive Sessions of September 26, August 22 and July 25, 1988 

Item 4 in the minutes of executive sessions of each meet
ing refer to the review and discussion of "case specific Quality 
Assurance materials". If the discussions related to specific 
cases, i.e., specific patients, it appears that the executive 
sessions would have been proper, for they likely would have in
volved the "medical history" of particular persons. If, however, 
the discussion involved certain kinds of cases or procedures and 
did not involve specific patients, it does not appear that the 
executive sessions were properly held. 

Executive Sessions of June 27, May 31 and April 25, 1988 

Under item 4 of the June 27 minutes, the Board reviewed 
and discussed minutes of the Administrative and Medical Quality 
Assurance Committees. The minutes indicate that: "A description 
of the case specific and physician specific process relative to 
tracking issues, which is being implemented, was discussed". If 
the discussion involved the "process" rather than particular 
cases involving specific patients, I believe that the matter was 
improperly discussed in executive session. 

Similarly, in the May 31 and April 25 minutes, reference 
was made to minutes of the same two committees; as well as up
dates concerning progress on a "Plan of Correction". For the 
reasons described in the preceding paragraph, it does not appear 
that the issues could have been discussed in private. 

In sum, each of the meetings referenced above included 
executive sessions of questionable validity. Moreover, many of 
the issues discussed during the executive sessions should 
clearly, in my opinion, have been discussed in public. 
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Lastly, as indicated earlier, I believe that the Board 
properly held executive sessions to discuss appointments, changes 
of status and proposed resignations of "particular persons". 
However, the minutes that you enclosed have been redacted: the 
names of persons who were appointed, whose status was changed or 
who resigned have been deleted. 

In this regard, section 106(3) of the Open Meetings Law 
states that minutes shall be available to the public in accor
dance with the Freedom of Information Law. 

In brief, the Freedom of Information Law is based upon a 
presumption of access. Stated differently, all records of an 
agency are available, except to the extent that records or por
tions thereof fall within one or more grounds for denial appear
ing in section 87 (2) (a) through (i) of the Law. 

While sections 87 (2) (b) and 89 (2) (a) of the Freedom of 
Information Law permit an agency to delete identifying details 
when disclosure would constitute "an unwarranted invasion of 
personal privacy", I do not believe that the deletions of the 
names were proper. On the contrary, I believe that certain as
pects of the Freedom of Information Law, as well as its judicial 
interpretation, indicate that the names must be disclosed. 

Section 87 (3) (b) of the Freedom of Information Law re
quires that each agency maintain a record setting forth the name, 
public office address, title and salary of every officer and 
employee of the agency. That record, which is accessible, would 
include reference to persons appointed and those whose status has 
changed. Moreover, it has been found by the state's highest 
court that the names of public employees who were terminated due 
to budget restrictions must be made available, for disclosure 
would result in a permissible rather than an unwarranted invasion 
of personal privacy [see Gannett Co. v. county of Monroe, 59 AD 
2d 309 (1977): aff'd 45 NY 2d 954 (1978)]. From my perspective, 
the identification of those employees who have resigned would 
result in a lesser invasion of privacy than in the case involving 
involuntary terminations. As such, I believe that the names that 
were deleted from the minutes should have been disclosed pursuant 
to the Freedom of Information Law. 

In an effort to enhance compliance with the Freedom ·Of 
Information Law and the Open Meetings Law, a copy of this opinion 
will be forwarded to the Board of Managers. In addition, copies 
of the Open Meetings Law and an explanatory brochure concerning 
the Freedom of Information Law and the Open Meetings Law will be 
sent to the Board. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

ru-1,tu~----
Robert J. Freeman 
Executive Director 

cc: c. Partricia Meyers, President, Board of Managers 
Board of Managers 



STATE OF NEW YORK 
DEPARTMENT OF STATE 
COMMITTEE ON OPEN GOVERNMENT 

COMMITTEE MEMBERS 

WILLIAM BOOKMAN 
JOHNC. EGAN 

162 WASHINGTON AVENUE. ALBANY, NEW YORK 12231 
(518)474·2518. 2791 

DALL W . FORSYTHE 
WAL TEA W. GRUNFELO 
ST AN LUNDINE 
LAURA RIVERA 
DAVID A. SCHULZ 
BARBARA SHACK, Chair 
GAIL S. SHAFFER 
GILBERT P. SMITH 
PRISCILLA A. WOOTEN May 4, 1989 

EXECUTIVE DIRECTOR 
ROBERT J . FREEMAN 

t 

1•11- ~- • am 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Abraham: 

I have received your letter of April 21, as well as the 
materials attached to it. 

According to your letter, at a meeting of the· Penn Yan · 
Central School District Board of. Education held on March 15t "the 
administration presented a proposal to do away with the fle.xlble 
schedule in the Middle and High Schools in· ·the -district". ·You 
added that: "It would appear that these . discussions • were· ·held in 
closed sessions rather than during the open ·part of the meeting•. 
Further, at a meeting held on April 5, you indicated -that -"the 
Board of Education created a new administrative position of 
Elementary Principal Grades 3-5 without any discussion in open 
session." 

A review of the minutes indicates that executive sessions 
were held during the tworneetings to discuss "personnel and legal 
matters" and "personnel and negotiations". From my •perspective, 
to the extent that the• issues . that you described -were discussed · 
by the Board, I believe that the discussions -should have occurred 
duri-ng open meetings. Conversely, . to the -ext-ent that the •Board . . 
considered those topics during executive sessions, I · believe that 
it . would not have complied with the Open Meetings Law. 

In this regard, I offer the following comments. 
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First, I point out that section 102(3) of the Open Meet
ings Law defines the phrase "executive session" to mean a portion 
of an open meeting during which the public may be excluded. 
Further, section 105(1) of the Law prescribes a procedure that 
must be accomplished during an open meeting before an executive 
session may be held. Specifically, the cited provision states in 
relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meet
ing pursuant to a motion identify
ing the general area or areas of 
the subject or subjects to be con
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only ••• " 

As such, an executive session is not separate and distinct from 
an open meeting, but rather is a part of an open meeting from 
which the public may be excluded. In addition, it is clear that 
a public body may not conduct an executive session to discuss the 
subject of its choice, on the contrary, paragraphs (a) through 
(h) of section 105(1) specify and limit the topics that may 
appropriately be considered during an executive session. 

Second, although a discussion of the "flexible schedule" 
and the creation of a new position might involve issues relating 
to personnel, neither of the issues would in my opinion have 
fallen with the so-called "personnel" exception for entry into an 
executive session. 

Under the Open Meetings Law as originally enacted, the 
"personnel" exception differed from the language of the analogous 
exception in the current Law. In its initial form, section 
105(1) (f) of the Open Meetings Law permitted a public body to 
enter into an executive session to discuss: 

" ••• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ••• " 

Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel• 
in a tangential manner or in relation to policy concerns. 
However, the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shiel.d matters 
of policy that might relate to personnel indirectly or as a 
group. 
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In an attempt to clarify the Law, the Committee recom
mended a series of amendments to the Open Meetings Law, several 
of which became effective on October 1, 1979. The recommendation 
made by the Committee regarding section 105(1) (f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

11 
••• the medical, financial, credit or 

employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• " 
(emphasis added). 

Due to the insertion of the term "particular" in section 105(1) 
(f), I believe that a discussion of "personnel" may be conducted 
in an executive session only when the subject involves a parti
cular person or persons, and only when one or more of the topics 
listed in section 105(1) (f) are considered. 

A change in schedule might affect "personnel" or students 
generally; however, such a discussion would not focus upon any 
"particular person". Similarly, a discussion concerning the 
creation of a position is a matter of policy which, in my 
opinion, should be discussed in public. When the Board reaches 
the point of discussing the relative qualifications of particular 
candidates, I believe that an executive session could properly be 
held, for its focus than would be on a particular person or 
persons. However, the Board had not, according to your letter, 
reached that point at the meeting in question. 

Third, judicial decisions indicate that a motion contain
ing a recitation of the language of the grounds for executive- -
session or "personnel", "litigation", "legal matters" or "negoti
ations", for example, without more, fails to comply with the Law. 

For instance, in reviewing minutes that referred to var-
ious bases for entry into executive session, it was held that: 

"[TJhe minutes -of the March 26, 19 81 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 'negotiations' with-
out further amplification. On May 
28, 1981, the Board again entered 
into executive session on two 
occasions. The reasons given for 
doin~;so were to discuss a 'legal 
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problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again, on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters'. 

"We believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel', 'negotiations', or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[1]. 

"With respect to 'personnel', Public 
Officers Law section 100[1] [f] per
mits a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee on Public 
Access to Records has stated that 
this exception to the open meetings 
law is intended to protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the statute matters re
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
particular individual, the Board 
should not be required to reveal the 
identity of the person but should 
make it clear that the reason for 
the executive session is because 
their discussion involves a 
'particular' person ••• " [Doolittle 
v. Board of Education, Sup. Ct., 
Chemung Cty., Oct. 20, 19811 see also 
Becker v. Town of Roxbury, Sup. Ct., 
Chemung Cty., April 1, • 1983: please 
note that the Open Meetings Law was 
renumbered after Doolittle was de
cided]. 

With resp~ct to "negotiations", the only ground for entry 
into executive session that mentions that term is-section 
105(1) (e). That provision permits a public body to conduct an 
executive session to discuss "collective negotiations pursuant to 
article fourteen of the civil service law". Article 14 of the 
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Civil Service Law is commonly known as the "Taylor Law", which 
pertains to the relationship between public employers and public 
employee unions. As such, section 105(1) (e) permits a public 
body to hold executive sessions to discuss collective bargaining 
negotiations with a public employee union. 

In terms of a motion to enter into an executive session 
held pursuant to section 105(1) (e), it has been held that: 

"Concerning 'negotiations', Public 
Officers Law section 100 [1] [el per
mits a public body to enter execu
tive session to discuss collective 
negotiations under Article 14 of the 
Civil Service Law. As the term 
'negotiations' can cover a multitude 
of areas, we believe that the public 
body should make it clear that the 
negotiations to be discussed in 
executive session involve Article 14 
of the Civil Service Law" [Doolittle, 
supra] • 

The provisions in the Open Meetings Law concerning 
"litigation" are found in section 105(1) (d). The cited provision 
permits a public body to enter into an executive session to dis
cuss "proposed, pending or current litigation". In construing 
the language quoted above, it has been held that: 

"The purpose of paragraph dis 'to enable 
a public body to discuss pending litiga
tion privately, without baring its strategy 
to its adversary through mandatory public 
meetings' (Matter of Concerned Citizens to 
to Review Jefferson Val. Mall v. Town Bd. 
of Town of Yorktown, 83 AD 2d 612, 613, 441 
NYS 2d 292). The belief of the town's 
attorney that a decision adverse to peti
tioner 'would almost certainly lead to 
litigation' does not justify the conduct
ing of this public business in an executive 
session. To accept this argument would be 
to accept the view that any public body 
could bar the public from its meetings 
simply be expressing the fear that liti
gation may result from actions taken 
therein. Such a view would be contrary 
to both the letter and the spirit of the 
exception" [Weatherwax v. Town of Stony 
Point, 97 AD 2d 840, 841 (1983)]. 
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Based upon the language quoted above, I believe that the excep
tion is intended to permit a public body to discuss its litiga
tion strategy behind closed doors, rather than issues that might 
eventually result in litigation. Further, since "possible" or 
"potential" litigation could be the result of nearly any topic 
discussed by a public body, an executive session could not in my 
view be held to discuss an issue merely because there is a 
"potential" for litigation. 

With regard to the sufficiency of a motion to discuss 
"litigation" or "possible litigation", it has been held that: 

"It is insufficient to merely regurgitate 
the statutory language; to wit, 'discus
sions regarding proposed, pending or 
current litigation'. This boilerplate 
recitation does not comply with the intent 
of the statute. To validly convene an 
executive session for discussion of pro
posed, pending or current litigation, the 
public body must identify with particu
larity the pending, proposed or current 
litigation to be discussed during the 
executive session" [Daily Gazette Co., 
Inc. v. Town Board, Town of Cobleskill, 
44 NYS 2d 44, 46 (1981), emphasis added 
by court]. 

In short, the topics that may be discussed during execu
tive sessions are limited. Further, based upon case law, the 
motions for entry into executive sessions should not be vague. 

As you requested, copies of this opinion will be sent to 
the persons designated in your letter. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~1,f~-
Robert J. Freeman 
Executive Director 

cc: Donald Jensen, President, Board of Education 
Maurice-Dumas, Finger Lakes Times 
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Dear Mr. Rogers: 

• 
Your letter addressed to Secretary of State Shaffer has 

been forwarded to the Committee on Open Government. Although the 
Secretary is a member of the Committee, the staff is authorized 
to respond to inquiries on behalf of the Committee and its 
members. 

According to your letter, at a recent meeting of the Board 
of Trustees of the Village of Waverly, you attempted to raise a 
question regarding a statement made by the Mayor. You wrote, 
however, that you were initially ignored and that you were told 
later that you were "out of order". In addition, based upon your 
letter and the materials attached to it, the Board has adopted a 
resolution under which citizens are at certain times permitted to 
address the Board. Nevertheless, under that policy, the Board 
and staff will not answer questions. 

In this regard, I offer the following comments. 

The Open Meetings Law provides that any person-may attend 
a meeting of a public body. However; the Law is -silent with 
respect to the issue of public participation at -meetings. 
Therefore, although a -publ°ic body, such as -a -village -board of 
trustees, may -permit -the public to speak-at -a meeting,- there is 
no requirement that it must -permit -public -participation. 
Consequently, there is -nothi ng in -the Open -Meetings Law) or -any 
other law of which I am -aware, that requires a public body to 
answer citizens' questions during meetings. 
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I hope that the foregoing serves to clarify the matter. 
Should any further questions arise, please feel free to contact 
me. 

RJF:jm 

Sincerely, 

~1,~. 
Robert J. Freeman 
Executive Director 

cc: Board of Trustees, Village of Waverly 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ens uing staff advisory opinion 
is based solel y upon the facts pres ented in your correspondence. 

Dear Mr. Nearpass: 

• I have received your le tter of April 18, which reached 
this office on Apr il 25 . 

In your capacity as a newly appointed ember of the Town of 
Var ick Zoning Board of Appeal s, you wrote that the Board has 
adopted the following procedure: 

"conduct an open meeting with neighbor 
input , adjourn the open hear i ng, have 
a discussion by board members , table, 
accept or reject the appeal ." 

You have asked how, under the p~ocedure described above, the 
Board s hould comply with applicable l aw. 

First, the Open Meetings Law (see •enclosed) pertains .. to 
meetings of public bodies. The term "meeting!' -is defined in 
section 102(a) of t he Law t o mean "the off ic ial convening of a 
public body for -the purpose -of conducting public business". 
Further , i n Orange County Publications v. council of the · City of 
Newburgh, 60 AD 2d 409, aff'd 4.5 NY 2d 947 (1978), the ·State's .· 
highest court held that any time a quorum of •the -members of .. pub
lic body gathers for the -purpose of d i scussing public business , 
that gather i ng is a "meetingN under the Open Meetings Law. 

I point out that there is •often a distinction -between a 
"meetingn and a "hearing•. As indicated earl i er, a meeting in
volves a situation in which a quorum· of a public body seeks to .. . 
conduct business or deliberate as a body. - It is my- understanding 
that the term "hearing" generally refers to situations i n which 
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members of the public are given an opportunity to express their 
views, or in which a person or entity seeks testimony from wit
nesses or interested parties, or investigates in a quasi-judicial 
manner. 

Second, there may be distinctions in the notice require
ments concerning meetings and hearings. In the case of a 
meeting, section 104 of the Open Meetings Law requires that 
notice be given to the news media and to the public by means of 
posting in one or more designated, conspicuous public locations. 
Subdivision (3) of section 104 specifies that notice given prior 
to a meeting need not be a legal notice. If a meeting is 
scheduled at least a week in advance, notice must be given under 
section 106(1) not less than seventy-two hours prior to the 
meeting. If a meeting is scheduled less than a week in advance, 
notice must be given "to the extent practicable" at a reasonable 
time prior to such meeting pursuant to section 106(2). 

In the case of a hearing held by a zoning board of 
appeals, the notice requirements are more specific and require 
the publication of a notice. Enclosed is a copy of section 267 
of the Town Law, which pertains to boards of appeals, and which 
in subdivision (5) describes notice requirements concerning 
hearings. 

In short, meetings and hearings may be legally different, 
and the notice requirements are separate and distinct. Under the 
procedure that you described, it appears that the Board holds 
hearings and meetings on the same evening. If that is so, I 
believe that separate notices should be given regarding hearings 
held pursuant to section 267(5) of the Town Law and regarding 
meetings pursuant to section 104 of the Open Meetings Law. 

Lastly, with respect to meetings of a zoning board of 
appeals, I point out that there are two vehicles under the Open 
Meetings Law in which a public body may exclude the public from 
its gatherings. One involves the holding of an executive 
session. It is noted that section 102(3) of the Law defines the 
phrase "executive session" to mean a portion of an open meeting 
during which the public may be excluded. Further, section 105(1) 
of the Law prescribes a procedure that must be accomplished by a 
public body during an open meeting before an executive session 
can be held. Further, paragraphs (a) through (h) of section 
105(1) specify and limit the topics that may appropriately be 
considered during an executive session. 

The other vehicle involves an "exemption" from the Law. 
Section 108 describes three such exemptions. In short, if a 
matter is exempt from the Open Meetings Law, the Law has no 
application. 
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With respect to zoning boards of appeals, in terms of 
background, numerous problems and conflicting interpretations 
arose under the Open Meetings Law as originally enacted with 
respect to the deliberations of zoning board of appeals. The Law 
had exempted from its coverage "quasi-judicial proceedings". 
When a zoning board of appeals deliberated toward a decision, its 
deliberations were often considered "quasi-judicial" and, 
therefore, outside the requirements of the Open Meetings Law. 
However, in 1983 the Open Meetings Law was amended. In brief, 
the amendment to the Law indicates that the exemption regarding 
quasi-judicial proceedings may not be asserted by a zoning 
board of appeals [see attached, Open Meetings Law, section 
108(1)]. As a consequence, zoning boards of appeals are required 
to conduct their meetings pursuant to the same requirements as 
other public bodies subject to the Open Meetings Law. In other 
words, due to the amendment, a zoning board of appeals must deli
berate in public, except to the extent that a topic may justi
fiably be considered during an executive session. Unless one or 
more of those topics arises, a public body, including a zoning 
board of appeals, must deliberate in public. 

Enclosed is a brochure, "Your Right to Know", which des
cribes the Open Meetings Law in detail • 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Albright: 

I have received your letter of April 26 in which you re
quested an advisory opinion concerning the Open Meetings Law. 

Having attended a recent budget hearing conducted -by the 
Board of Trustees of the Village of Wilson, you wrote -that you 
expressed several concerns. Among them were contentions "tha t 
the budget work sessions that led to the final budget draft and 
hearing were not publicly announced or posted, and that they were 
not open to the publ i c". You added that "[s]everal village 
trustees and the village attorney stated that budget w0rk ses
sions are not public meetings and are not included in the Open 
Meetings Law". 

In this regard, I offer the following comments. 

First, as a genercal matter, the Open Meetings -Law is bas·ed 
on a presumption of openness. All meetings -of public bodies -must 
be- conducted open t -o -the public, • except -to the extent that an 
executive session may be convened in accordance -with sectiool05 
of • the Law. Further, it is noted that in •a landmark decision 
rendered in 1978, the Court of Appeals, the- state's highest 
court, found that the term "meeting" includes any -gathering ··Of a 
quorum of a public body .for the purpose -of conducting public · 
business, whether or ·not there is an intent -to take ·action -and 
regardless . of the-manner. in which- a . gathering. -may be charac
terized [see Orange County Publications v. Council of the City 
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of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 {1978)]. It is 
noted that the decision dealt with so-called "work sessions" held 
solely for the purpose of discussion and found that work sessions 
and similar gatherings are "meetings" that fall within the scope 
of the Open Meetings Law. 

Second, all meetings must be conducted open to the public, 
except to the extent that the subject matter of a discussion may 
appropriately be considered during an executive session. The 
phrase "executive session" is defined in section 102(3) of the 
Open Meetings Law to mean a portion of an open meeting during 
which the public may be excluded. As such, an executive session 
is not separate and distinct from a meeting, but rather is a 
portion of an open meeting. The Law also contains a procedure 
that must be accomplished during an open meeting before an execu
tive session may be held. Specifically, section 105(1) states in 
relevant part that: 

"[U]pon a majority vote of its 
total membership, taken in an 
open meeting pursuant to a motion 
identifying the general area or 
areas of the subject or subjects 
to be considered, a public body 
may conduct an executive session 
for the below enumerated purposes 
only ••• " 

As such, a motion to enter into an executive session must be made 
during an open meeting. Further, the motion must describe the 
topic to be considered and be carried by a majority of the total 
membership of a public body. 

Third, it is noted that a public body cannot conduct an 
executive session to discuss the subject of its choice. On the 
contrary, paragraphs (a) through {h) of section 105(1) specify 
and limit the subjects that may properly be considered during 
executive sessions. •Most issues involving-thepreparationof a 
budget must, in my opinion, be discussed in public, for none of 
the grounds for entry into an executive session would be 
applicable. 

Of possible significance.is section l0S(l)(f), which 
permits a public body to enter into an executive session to 
discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ-
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ment, promotion, demotion, disci
pline, suspension, dismissal or re
moval of a particular person or 
corporation ••• " 

While issues relative to a budget might have an impact upon 
personnel, those issues often relate to personnel by department 
or as a group, for example, or the manner in which public moneys 
may be expended. To the extent that discussions of the budget 
involve considerations of policy relative to the expenditures of 
public moneys, I do not believe that there would be any legal 
basis for entering into an executive session [see e.g., Orange 
County Publications v. City of Middletown, the Canmon Council of 
the City of Middletown, Sup. Ct., Orange Cty., December 6, 1978; 
orange County Publications v. County of Orange, Legislature of 
the County of Orange and the Rules, Enactments and Intergovern
mental Relations Committee of the County Legislature, Sup. Ct., 
Orange Cty., October 26, 1983. 

Lastly, all meetings, including work sessions, must be 
preceded by notice given in accordance with section 104 of the 
Open Meetings Law. In the case of a meeting scheduled at least a 
week in advance, section 104(1) requires that notice be given to 
the news media and posted in one or more designated, conspicuous 
public locations not less than seventy-two hours prior to the 
meeting. If a meeting is scheduled less than a week in advance, 
section 104(2) requires that notice be given to the news media 
and posted in the same manner as prescribed in section-104(1) "to 
the extent practicable" at a reasonable time prior to the 
meeting. 

Enclosed is a copy of "Your Right to Know", which des
cribes the Open Meetings Law in detail. In addition, in an 
effort to enhance compliance with the Open Meetings Law, a copy 
of this opinion will be sent to the Board of Trustees. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 
Enc. 

Sincerely, 

Robert J. Freeman . 
Executive Director 

cc: Board of Trustees, Village of Wilson 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Golding: 

I have· received your letter of May 2 in which you re
quested an advisory opinion concerning "the convening of execu
tive sessions to discuss pending litigation". 

Specifically, you wrote that "the Mount Kisco Village 
Board routinely goes into executive session, both after its 
regular meetings and after special meetings called for no other 
reason than to go into executive session, to discuss what they 
call 'pending litigation'." 

In this regard, I offer the following comments. 

First, by way of background, the term "meeting" has been 
construed expansively by the courts. In a landmark decision 
rendered in 1978, the Court of Appeals, the state's highest 
court, found that the term "meeting" includes any-gathering of a 
quorum of a public body for the purpose of conducting public 
business, whether or not there is an intent to take action-and 
regardless of - the manner in which -a gathering- may- -be· character
ized [see Orange County Publications v. Council of the City of 
Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 
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Second, the phrase "executive session" is defined in sec
tion 102(3) of the Open Meetings Law to mean a portion of an open 
meeting during which the public may be excluded. As such, an 
executive session is not separate and distinct from a meeting, 
but rather is a portion of an open meeting. Further, the execu
tive sessions to which you referred, which are held "after" regu
lar meetings and special meetings, should, in my view, be con
ducted as part of those meetings. 

Third, the Open Meetings Law contains a procedure that 
must be accomplished during an open meeting before an executive 
session may be held. Specifically, section 105(1) states in 
relevant part that: 

"[U]pon a majority vote of its to
tal membership, taken in an open 
meeting pursuant to a motion iden
tifying the general area or areas 
of the subject or subjects to be 
considered, a public body may con
duct an executive session for the 
below enumerated purposes only ••• " 

With respect to litigation, section 105(1) (d) of the Open 
Meetings Law permits a public body to enter into an executive 
session to discuss "proposed, pending, or current litigation". 
It has been held that the purpose of the "litigation" exception 
for executive session "is to enable a public body to discuss 
pending litigation privately, without baring its strategy to its 
adversary through mandatory public meetings" [Weatherwax v. Town 
of Stony Point, 97 AD 2d 840, 841 (1983); also Matter of Con
cerned Citizens to Review Jefferson Val. Mall v. Town Board, 83 
Ad 2d 612, 613, appeal dismissed, 54 NY 2d 957 (1981)]. The 
Court in Weatherwax, in its discussion of a claim that litigation 
might possibly ensue, added that: 

"The belief of the town's attorney 
that a decision adverse to peti-
tioner •would almost certainly · 
lead to litigation• does not just-
ify the conducting of this public 
business in an executive session. 
To·accept this.argument.would be•to 
accept the ·•view ·that any •Public •body 
could bar the public ·from its meet.
ings simply•by-expressing,the· fear• 
that·litigation may result from actions 
taken therein. •Such a view•would 
be ·contrary to-boththe•letter and 
the spirit of the exception" (id. at 
841). -
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Moreover, with respect to the nature of a motion to enter 
into executive session pursuant to section 105(1) (d), it has been 
determined that: 

" ••• any motion to go into executive 
session must 'identify the general 
area' to be considered. It is insuf
ficient to merely regurgitate the 
statutory language; to wit, 'discus
sions regarding proposed, pending or 
current litigation.' This boilerplate 
recitation does not comply with the in
tent of the statute. To validly con
vene an executive session for discus
sion of proposed, pending or current 
litigation, the public body must iden
tify with particularity, the pending, 
proposed or current litigation to be 
discussed during the executive session. 
Only through such an identification will 
the purposes of the Open Meetings Law 
be realized" [emphasis added by court; 
Daily Gazette Co., Inc. v. Town Board, 
Town of Cobleskill, 444 NYS 2d 44, 46 
( 19 81) ] • 

Based upon the foregoing, I believe that a motion to enter into 
executive session that merely characterizes the subject to-be 
discussed as "pending litigation" is inadequate. As indicated in 
the decision cited above, the motion should refer to the particu
lar lawsuit under discussion. 

In an effort to enhance compliance with the Open Meetings 
Law, a copy of this opinion will be sent to the Board of 
Trustees. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

~1'.f-
Robert J. Freeman 
Executive Director 

RJF:jm 
cc: Board of Trustees, Village of Mount Kisco 
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Mrs. Albert F. Kuehn 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mrs. Kuehn: 

I have received your recent note and the materials 
attached to it. You have raised a series of issues concerning 
the conduct of meetings held by the Fredonia Central School Dis
trict Board of Education. 

First, you enclosed a copy of the ·Board's policy regarding 
its "workshop meetings". The policy statement indicates that 
"public notice and conduct" of those meetings "shall be in com
pliance with New York State Law" and that: 

"The primary purpose of. . the Workshop ·· 
Meeting shall· be • to discuss philosophy, 
policy, goals, reports and .. long range 
plans of the Board of . Education. The 
Board will also review all si,gni.ficant 
business mat-ters scheduled for -vote at 
its next regular monthly meeting." 

However, you wrote that "this is not done openly". 

In this regard, based . upon a decisi on rendered by the 
court of Appeals, the state '-s •highest court,- there is no distinc
tion between a "formal" meeting-and "workshop meeting". ·- In 
brief, the court held that the • term "meeting" · -includes· -any · 
gathering of a quorum of a public body- held for the··purpose of 
conducting public business, even if . there is no intent to take,,• 
action, . and irrespective of the manner in which a .gathering may 
be characterized [see Orange County Publications v. Council of 
the City of Newburgh, 60 Ad 2d 409, aff'd 45 NY 2d 947 (1978)). 
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It is noted that the Court dealt specifically with so-called 
"work sessions• held solely for purposes of discussion and found 
that those gatherings constitute "meetings• subject to the Open 
Meetings Law in all respects. 

Second, as a general matter, the Open Meetings Law is 
based upon a presumption of openness. Stated differently, meet
ings must be conducted open to the public, except to the extent 
that the subject matter falls within the scope of one or more 
grounds for entry into executive session appearing in paragraphs 
(a) through (h) of section 105(1) of the Open Meetings Law. In 

my view, discussions of •philosophy, policy, goals ••• long range 
plans" and similar matters must be discussed in public, for none 
of the grounds for entry into executive session could justifiably 
be asserted. 

Third, several aspects of your comments involve minutes of 
meetings. Here I point out that the Open Meetings Law contains 
what might be viewed as minimum requirements concerning the con
tents of minutes. Specifically, section 106 of the Open Meetings 
Law states that: 

"1. Minutes shall be taken at all 
open meetings of a public body which 
shall consist of a record or summary 
of all motions, proposals, resolu
tions and any other matter formally 
voted upon and the vote thereon. 

2. Minutes shall be taken at execu
tive sessions• of any action that is• 
taken by formal vote which shall con
sist of a record or summary of the 
final determination of . such action•, 
and the -date and .vote thereon, pro
vided; however,· that such summary ·need 
not include any matter which is not 
required to be .made public by the ·free
dom of information law .as added by 
article six of this chapter. 

3. Minutes of . meetings of all public 
bodies shall be available to· the public 
in accordance with . the provisions of the 
freedom- of information law within •• two 
weeks from ·the date .of such meetings ex
cept that -minutes -taken- pursuant to sub
division -two .hereof . shall -be -available 
to the .public .within -one. week from the 
date of the executive session." 
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Based upon t he foregoing, it is clear in my view that 
minutes need not consist of a verbatim account of what was said 
at a meeting. Further, although a public body may choose to 
prepare expansive minutes, at a mini mum, minutes of open meetings 
must i nclude reference to all motions, proposals, resolutions and 
any other matters upon which votes a r e taken. I n addition, even 
though some public bodies approve their minutes, section 106(3) 
specifies that minutes must be prepar ed and made -avail able within 
two weeks. In cases in which minutes have not been approved 
within two weeks, t o canply with the Law, it has been suggested 
that such minutes be made available after being marked as 
"unapproved" or "draft", for example. By so doi ng, the public 
can generally learn of what transpired at a meeting. 
Concurrently, the public is effectively informed that the minutes 
are subject to change. 

With respect to executive sessions, as a general rule, a 
public body subject to the Open Meetings Law may take action 
during a properly convened executive session [see Open Meetings 
Law section 105(1) ] . If action is taken during an executive 
session, minutes reflective of the action, the date and the vote 
must be recorded in minutes pursuant to section 106(2). It is 
noted that under section 106(3) of the Open Meetings Law minutes 
of both open meetings and executive- sessions are available i n 
accordance with the -Freedom of- Information Law-. Nevertheless, 
various interpretations of the Education Law, sec-t-ion 1708(3), 
i ndicate that, except in situations in which action during a 
closed session is permitted or required by statute, a school · 
board cannot take action -during an executive (see- United Teachers 
of Northport v. Northport Union -Free -School District, S0· AD 2d 
897 (1975); Kursch et al v. Board of Education, Union Free 
School District #1, Town of North Hempstead; Nassau County 7AD 2d 
922 (1959); Sanna v. Lindenhurst, 107 Misc. 2d 267, -modi£ ied 
85 AD 2d 157 af.f~d 58 NY 626 (1982)]. Stated differently, based 
upon judicial interpretations of the Education Law,- a school 
board generally cannot vote during an executive session. 
Further, -if -no action is taken- in an executive session, minutes 
of the executive session need not be prepared. 

It is also noted that, since · its enactment in-·1974·, the 
Freedom -of Information -Law has coiltained- an -"open meetings" re
quirement with -regard to voting by members of publ-icbodies. 
Specifically; section 87(3) of the Freedom of Information Law 
states in relevant part that: 

"Each agency shall maintain: 

(a) .. . a record. -of . t-he--final-- vote -- of • each 
member . in every agency proceeding i n 
which t he member votes." 
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consequently, when a school board takes action, a record must be 
prepared that indicates the manner in which each member cast his 
or her vote. That record ordinarily should, in my opinion, be 
included as part of the minutes. 

Lastly, the Open Meetings Law deals with the extent to 
which meetings of public bodies must be conducted in public and 
to which the public may be excluded from those meetings. Nothing 
in that statute pertains to the length of time that items must be 
discussed. Further, although legislation has been recommended 
that would generally require that records to be discussed at 
meetings be made available prior to or at those meetings, the 
Open Meetings Law does not contain any requirement to that 
effect. HO'flever, as the materials indicate, the records in ques
tion may be requested under the Freedan of Information Law. 

In an effort to enhance compliance with the -Open Meetings 
Law, a copy of this opinion will be sent to the Board of 
Education. 

I hope that the foregoing serves to clarify the Law. 
Should any further questions arise, please feel free to contact 
me. 

RJF :jm 

cc: Board of Education 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Ms. Mary E. Bolt 
Town Clerk 
Town of Concord 
Town Hall 
86 Franklin Street 
Springville, NY 14141 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence • 

Dear Ms. Bolt: 

I have received your recent note and the letter attached 
to it. Please be advised that the letter was erroneously 
addressed and that our correct address appears above. 

As I understand the facts, the Town Board of the Town of 
Concord identifies executive sessions on its agendas, and follow
ing those references, the next item on the agenda ·is a motion to 
adjourn. Your question is whether, in your capacity as Town 
Clerk, you are "required to stay while the board goes into execu
tive session and record the time they come out". You also asked 
whether the Board may "adjourn the meeting prior to going into 
executive session". 

In this regard, I offer the following comments. 

First, I point out that section 102(3) of the Open Meet
ings Law defines the phrase "executive session" to mean a portion 
of an open meeting during which the public may be-excluded. As 
such, an executive session is not separate from an open meeting, 
but rather is a part of an open meeting. Since adjournment sig
nifies the end of a meeting, I do not believe that the Board 
could adjourn prior to an executive session. In my view, a-mo
tion to adjourn should be made after the completion of all of- the 
Board's business during a given meeting, including its discus
sions held in executive sessions. 
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Second, since you indicated that the Board places execu~ 
tive sessions on its agenda, I point out that, in a technical 
sense, a public body cannot schedule an executive session in 
advance of a meeting. Section 105(1) of the Open Meetings Law 
requires that a procedure be accomplished during an open meeting 
before an executive session may be conducted. Specifically, the 
cited provision states in relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meet
ing pursuant to a motion identify
ing the general area or areas of 
the subject or .subjects to be con
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only ••• " 

Based on the foregoing, a motion to enter into an executive 
session must be made and carried during an open meeting. 
Therefore, technically, a public body cannot know that an 
executive session will indeed be held until a motion authorizing 
an executive session has been made and carried by a majority vote 
of the total membership of the Board during the meeting. 

Lastly, with respect to your presence at the meetings, as 
you are aware, section 30 of the Town Law requires the clerk at 
attend meetings of a tCMn board and take minutes. Minutes, 
according to section 106 of the Open Meetings Law, must include 
reference to motions, proposals, resolutions and any other matter 
involving a vote by the members. If it is clear that none of 
those activities will occur either during or after an executive 
session, it is my view that there is no requirement that the 
clerk remain at the meeting. 

Enclosed are copies of the Open Meetings Law and an ex
planatory brochure that describes the Law in detail. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :-jm 
Encs. 

Sincerely, 

~~~f~. 
Robert J. Freeman 
Executive Director 



• 
ST ATE OF NEW YORK 
DEPARTMENT OF STATE 
COMMITTEE ON OPEN GOVERNMENT O(()L · f)O ~ I II /q 

COMMITTEE MEMBERS 

WILLIAM BOOKMAN 
JOHN C. EGAN 

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

DALL W. FORSYTHE 
WALTER W. GRUNFELD 
ST AN LUNDINE 
LAURA RIVERA 
DAVID A. SCHULZ 
BARBARA SHACK. Chair 
GAIL S. SHAFFER 
GILBERT P. SMITH 
PRISCILLA A. WOOTEN 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

Ms. Tamara Katzowitz 
Director 
West Hurley Public Library 
79 Van De Bogart Road 
Woodstock, NY 12498 

May 17, 19 89 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

f Dear Ms. Katzowitz: 

I have received your letter of April 21, as well as the 
materials attached to it. 

You have expressed concern with respect o the manner in 
which the Board of Trustees of the West Hurley Public Library has 
implemented the Open Meetings Law. For instance, motions to 
enter into executive sessions have been vague. Further, a dis
cussion of "Director's duties", "not evaluation of the Director, 
employment history, or her salary"; was discussed during an exe
cutive session under the heading of "personnel matters". 

In this regard, I offer the following comments. 

First, as a general matter, the Open Meetings Law is based 
on a presumption of openness. All-meetings-of public bodies must 
be conducted open to the public, except.to the extent that an 
executive session may be convened in accordance with section 105 
of the Law. Further, it is noted that in a landmark decision· 
rendered in 1978, the Court of Appeals; the--state' s- highest 
court, found that the term "meeting" includes-any-gathering-of a 
quorum of a public body for the purpose of conducting-public 
business, whether or not there is an- intent-to take action-and 
regardless of the manner in which-a gathering may becharac- · 
terized [see Orange County Publications v. Council of the City 
of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 
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Second, the phrase "executive session" is defined in sec
tion 102(3) of the Open Meetings Law to mean a portion of an open 
meeting during which the public may be excluded. As such, an 
executive session is not separate and distinct from a meeting, 
but rather is a portion of an open meeting. The Law also con
tains a procedure that must be accomplished during an open meet
ing before an executive session may be held. Specifically, sec
tion 105(1) states in relevant part that: 

"[U]pon a majority vote of its 
total membership, taken in an 
operr meeting pursuant to a motion 
identifying the general area or 
areas of the subject or subjects 
to be considered, a public body 
may conduct an executive session 
for the below enumerated purposes 
Only. o o II 

As indicated in the language quoted above, a motion to enter into 
an executive session must include reference to the "general area 
or areas of the subject or subjects to be considered" during the 
executive session. Further, a public body cannot conduct an 
executive session to discuss the subject of its choice. On the 
contrary, para- graphs (a) through (h) of section 105(1) specify 
and limit the topics that may appropriately be considered during 
an executive session. 

Third, with respect to a discussion of "personnel" or 
"personnel matters", I point out that the term "personnel 11 

appears nowhere in the Open Meetings Law. It is also noted that 
the so-called "personnel" exception for entry into executive 
session has been clarified since the initial enactment of the 
Open Meetings Law. In its initial form, section 105(1} (f) of the 
Open Meetings Law permitted a public body to enter into an 
executive session to discuss: 

" ••• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ••• " 

Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
generally, tangentially, or in relation to policy concerns. 
However, the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy under the guise of privacy. 
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To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several 
of which became effective on October 1, 1979. The recommendation 
made by the Committee regarding section 105(1) (f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

" ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• " 
(emphasis added). 

Due to the insertion of the term "particular" in section 105(1) 
(f), I believe that a discussion of "personnel" may be considered 
in an executive session only when the subject involves a parti
cular person or persons, and only when one or more of the topics 
listed in section 105(1) (f) are considered. 

In the context of your letter and the materials, a discus
sion of the duties of the library director should, in my opinion, 
have been conducted in public. As you suggested, if the discus
sion involved the duties that would be performed by any person 
who might serve in the position of director, the issue would have 
pertained to matters of policy. In contrast, if the discussion 
focused upon you and how well or poorly you perform your duties 
as director, the focus would have involved a "particular person", 
and such a discussion could properly have been held during an 
executive session. 

Lastly, judicial decisions indicate that a motion con
taining a recitation of the language of the grounds for executive 
session, or "personnel", for example, without more, fails to 
comply with the Law. For instance, in a decision containing a 
discussion of minutes that referred to various bases for entry 
into executive session, it was found that: 

"[T]he minutes of the March 26, 1981 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 'negotiations' with
out further amplification. On May 
28, 1981, the Board again entered 
into executive session on two 
occasions. The reasons given for 
doing so were to discuss a '-legal 



• 

' 

Ms. Tamara Katzowitz 
May 17, 1989 
Page -4-

problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again, on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters'. 

"We believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel', 'negotiations', or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[1]. 

"With respect to 'personnel', Public 
Officers Law section 100[1] [fl per
mits a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The CCIIII(littee on Public 
Access to Records has stated that 
this exception to the open meetings 
law is intended to protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the statute matters re
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
particular individual, the Board 
should not be required to reveal the 
identity of the person but should 
make it clear that the reason for 
the executive session is because 
their discussion involves a 
'particular' person ••• " [Doolittle 
v. Board of Education, Sup. Ct., 
Chemung Cty., Oct. 20, 1981: see 
also Becker v. Town of Roxbury, 
Sup. Ct., Chemung Cty., April 1, 
19 83 J • 

In view of the foregoing, it has been advised that a mo
tion to enter into executive session to discuss "personnel", or 
"personnel matters", without additional description, is 
inadequate. Where section 105(1) {f} may be asserted, I believe 
that a motion for entry into an executive session should contain 
two components, inclusion of the term "particular 0

, and reference 
to one or more of the topics appearing in that provision. For 
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instance, a motion to discuss "the employment history of a parti
cular person" (without identifying the person) would be proper, 
a citation of "personnel matters" would not in my view be 
sufficient to comply with the statute. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Board of Trustees, West Hurley Public Librazy 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff adv i sory opinion 
is based solely upon the facts presented in your correspondence. 

• 
Dear Ms. Wilcox: 

I have received your letter of May 2 in which you re
quested an adv i sory opinion concern i ng the Open Meetings Law i n 
your capacity as a member of the Herkimer Central school District 
Board of :Education. 

Specifically, you have raised the following questions: 

"Should there be notice given to the 
news media and public before regular 
meetings, special meetings, and work 
or study sessions? Does verbal noti
fication of an upcaning meeting, made 
during a prev i ous meeting, constitute 
a proper notification or should such 
notice by in writing? Also, should 
written notice be given to the district 
by posting such notice? 

"Would it be possible or appropriate to 
carry on discussion in Executive Ses
sion on the following: 

1.) Discussion concerning taxing the 
public for a future building and how it 
would be worded on the ballot. 

2.) Switching salaries from one budget 
code to a'nother • 

3.) 
• I 

Employees Benefits. 
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4.) Letters from politicians concern
ing aid to the district contingent on 
the Governors approval". 

In this regard, I offer the following comments. 

First, it is noted that the Open Meetings Law pertains to 
all meetings of public bodies. Section 102{2} of the Law defines 
the term "meeting" as "the official convening of a public body 
for the purpose of conducting public business", and the state's 
highest court has held that any time a quorum of the members of a 
public body gathers for the purpose of discussing public 
business, such a gathering is a "meeting" subject to the Open 
Meetings Law, whether or not there is an intent to take action 
and irrespective of the manner in which the gathering may be 
characterized [see Orange County Publications v. Council of the 
City of Newburgh, 60 AD 2d 409, aff'd. 45 NY 2d 947 {1978}]. 
Consequently, in my view, with respect to the application of the 
Open Meetings Law, there is no distinction between a regular 
meeting, a special meeting or a work session, for example. 

Second, with respect to notice of meetings, section 104 of 
the Open Meetings Law provides that: 

"1. Public notice of the time and 
place of a meeting scheduled at least 
one week prior thereto shall be given 
to the news media and shall be con
spicuously posted in one or more 
designated public locations at least 
seventy-two hours before each 
meeting. 

2. Public notice of the time and 
place of every other meeting shall be 
given, to the extent practicable, to 
the news media and shall be conspicu
ously posted in one or more desig
nated public locations at a reason
able time prior thereto. 

3. The public notice provided for by 
this section shall not be construed 
to require publication as a legal 
notice." 

Stated differently, if a meeting is scheduled at least a week in 
advance, notice of the time and place should be given to the news 
media {at least two} and to the public by means of posting in one 
or more designated public locations, not less than seventy-two 
hours hours prior to the meeting. If a meeting is scheduled less 
than a week in advance, again, notice must be given to the news 
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media and posted in the same manner as described above, "to the 
extent practicable", at a reasonable time prior to the meeting. 
Therefore, if, for example, there is a need to convene quickly, 
the notice requirements can generally be met by telephoning the 
local news media and by posting notice in one or more desig
nated locations. 

Third, paragraphs (a) through (h) of section 105(1) of the 
Open Meetings Law specify and limit the subjects that may pro
perly be considered during an executive session. As such, a 
public body cannot enter into an executive session to discuss the 
subject of its choice. 

With regard to the four items that you described, with one 
exception, those items must, in my view, be discussed in public, 
for none of the grounds for entry into executive session would be 
applicable. The issue that might, depending upon the circum
stances, be properly considered during an executive session is 
"employee benefits". Section 105(1) (e) of the Open Meetings Law 
permits a public body to conduct an executive session to discuss 
"collective negotiations pursuant to article fourteen of the 
civil service law". Article 14 of the Civil Service Law is com
monly known as the "Taylor Law", which pertains to the relation
ship between a public employer, i.e., a school district, and a 
public employee union, i.e., a teachers association. Therefore, 
if the Board is involved in collective bargaining negotiations, 
and a discussion of employee benefits is part of those 
negotiations, I believe that an executive session to consider 
that issue would be proper. 

Enclosed are copies of the Open Meetings Law and an ex
planatory pamphlet that describes the Law in detail. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 
Enc. 

Sincerely, 

~1'.f----
Robert J. Freeman 
Executive Director 

cc: Board of Education, Herkimer Central School District 
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The staff of the Committee on Open Government i s authorized to 
i ssue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Wright: 

I have received your letter of May 3 in which you re
quested an advisory opinion concerning the Open Meetings Law. 

According t o your letter, on May 2, a meeting was held by 
the Planning Board of the Town of Ticonderoga to cons i der the 
"proposed Ticonderoga Development Law". In attendance were mem
bers of the Planni ng Board, two members of the Zoning Board of 
Appeals, one member of the Town Board, the Town Attorney, and 
yourself. You wrote that: 

''When the meeting was opened the Chair 
asked for a motion to go into executive 
session to discuss 'possible litigation•. 
Planning Board member A. McDonald asked 
of Town Attorney G. Lawson 'Is this legal?' 
Town Attorney G. Lawson replied 'If there 
is a reason for it'. All the persons , 
listed in paragraph one above were asked 
remain except (you]." 

You have raised the following questions with respect to the fore
going: 

"1. Is the mouthing of 'possible liti
gation' by the Chair sufficient legal 
reason to go into executive session? 

2. Is the mouthing of 'If there is a 
reason for it' by the Town Attorney: 
(a) A sufficient legal answer to the 
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question posed by Planning Board mem
ber McDonald? (b) A sufficient legal 
reason to go into executive session? 

3. Was it permissible for the follow
ing to attend the executive session 
of the Planning Board: (a) Town Board 
member Ferguson? (b) Town Attorney 
G. Lawson? (c} Zoning Board of Appeals 
members H. Otley and J. Lemieux? 

4. Was is permissible for the Zoning 
Board of Appeals to meet without the 
meeting being advertised?" 

In this regard, I offer the following comments. 

First, the Open Meetings Law is based upon a presumption 
of openness. Stated differently, public bodies must conduct 
meetings open to the public, except to the extent that the sub
ject matter under consideration may properly be discussed during 
an executive session. Paragraphs (a) through (h) of the Open 
Meetings Law specify the topics that may appropriately be con
sidered during executive sessions. As such, a public body cannot 
conduct an executive session to discuss the subject of its 
choice; on the contrary, the topics that may be considered 
during executive sessions are limited. 

Second, the Open Meetings Law contains a procedure that 
must be accomplished during an open meeting before an executive 
session may be held. Specifically, section 105(1) states in 
relevant part that: 

"[U]pon a majority vote of its to
tal membership, taken in an open 
meeting pursuant to a motion iden
tifying the general area or areas 
of the subject or subjects to be 
considered, a public body may con
duct an executive session for the 
below enumerated purposes only ••• " 

Third, with respect to litigation, section 105(1} (d) of 
the Open Meetings Law permits a public body to enter into an 
executive session to discuss "proposed, pending, or current 
litigation". It has been held that the purpose of the 
"litigation" exception for executive session "is to enable a 
public body to discuss pending litigation privately, without 

- baring its strategy to its adversary through mandatory public 
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meetings" [Weatherwax v. Town of Stony Point, 97 AD 2d 840, 841 
(1983) 1 also Matter of Concerned Citizens to Review Jefferson 

Val. Mall v. Town Board, 83 Ad 2d 612, 613, appeal dismissed, 
54 NY 2d 957 (1981)). The Court in Weatherwax, in its discussion 
of a claim that litigation might possibly ensue, added that: 

"The belief of the town's attorney 
that a decision adverse to peti
tioner 'would almost certainly 
lead to litigation' does not just
ify the conducting of this public 
business in an executive session. 
To accept this argument would be to 
accept the view that any public body 
could bar the public from its meet
ings simply by expressing the fear 
that litigation may result from actions 
taken therein. Such a view would 
be contrary to both the letter and 
the spirit of the exception" (id. at 
841). -

Based on the foregoing, it is unlikely, in my view, that the 
executive session, at least in terms of the entire two hour 
session, was justified. 

Moreover, with respect to the nature of a motion to enter 
into executive session pursuant to section 105(1) (d), it has been 
determined that: 

" ••• any motion to go into executive 
session must 'identify the general 
area' to be considered. It is insuf
ficient to merely regurgitate the 
statutory languager to wit, 'discus
sions regarding proposed, pending or 
current litigation.' This boilerplate 
recitation does not comply with the in
tent of the statute. To validly con
vene an executive session for discus
sion of proposed, pending or current 
litigation, the public body must iden
tify with particularity, the pending, 
proposed or current litigation to be 
discussed during the executive session. 
Only through such an identification will 
the purposes of the Open Meetings Law 
be realized" [emphasis added by court1 
Daily Gazette Co., Inc. v. Town Board, 
Town of Cobleskill, 444 NYS 2d 44, 46 
(19 81)] • 
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Based upon the foregoing, I believe that a motion to enter into 
executive session that merely characterizes the subject to be 
discussed as "possible litigation" is inadequate. As indicated 
in the decision cited above, the motion should refer to the 
particular lawsuit under discussion. 

With regard to attendance at an executive session, section 
105(2) of the Open Meetings Law states that: 

"Attendance at an executive session 
shall be permitted to any member of 
the public body and any other persons 
authorized by the public body." 

As such, the Planning Board could authorize persons other than 
its members to attend a proper executive session. 

Lastly, I do not believe that the Zoning Board of Appeals 
was required to give notice of the meeting in question. Only two 
members of the Board attended. Since less than a quorum of the 
Board attended, it was not a meeting of the Board, and the notice 
requirements in the Open Meetings Law would not have applied. 

In an effort to enhance canpliance with the Open Meetings 
Law, copies of this opinion will be sent to the Planning Board 
and the Town Attorney. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~,.:1,1~ 
Robert J. Freeman 
Executive Director 

cc: Planning Board, Town of Ticonderoga 
G. Lawson, Town Attorney 
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Ms. Mary Louise Schwanz 
~--- Town Clerk 

Town of Eden 
2795 East Church.,.......Street 
Eden, New York✓14057 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence • 

Dear Ms. Schwanz: 

I have received your letter of May 8 in which you re
quested assistance. 

According to your letter, the Town Board of the Town of· 
Eden has "apparently ••• either made a resolution ••• and/or verbally 
stated that a tape recorder cannot be used to aid or take minutes 
at the Town Board Meetings". You have requested information 
"that will help change their past decision". 

In this regard, I offer the following comments. 

First, neither the Open Meetings 
of which I am aware deals directly with 
record open meetings of public bodies. 
al judicial decisions on the matter. 

Law nor any other statute 
the capacity to tape 
However, there are sever-

By way of background, until 1979, there had been but one 
judicial determination regarding the use of tape recorders at 
meetings of public bodies. The only case on the subject was 
Davidson v. Common Council • of the City of White Plains, 244 NYS 
2d 385, which was decided in 1963. In short, the court in 
Davidson found that the presence of a tape recorder might detract 
from the deliberative process. Therefore, it was held that a 
public body could adopt rules generally prohibiting the use of 
tape recorders at open meetings. There are-no judicial determin
ations of which I am aware that pertain to the use of video re
corders or similar equipment at meetings. 
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Notwithstanding Davidson, however, the Committee advised 
that the use of tape recorders should not be prohibited in situ
ations in which the devices are unobtrusive, for the presence 
of such devices would not detract from the deliberative process. 
In the Committee's view, a rule prohibiting the use of unobtru
sive tape recording devices would not be reasonable if the pre
sence of such devices would not detract from the deliberative 
process. 

This contention was initially confirmed in a decision 
rendered in 1979. That decision arose when two individuals 
sought to bring their tape recorders at a meeting of a school 
board in Suffolk County. The school board refused permission and 
in fact complained to local law enforcement authorities who 
arrested the two individuals. In determining the issues, the 
court in People v. Ystueta, 418 NYS 2d 508, cited the Davidson 
decision, but found that the Davidson case: 

" ••• was decided in 1963, some fif
teen (15) years before the legisla
tive passage of the 'Open Meetings 
Law', and before the widespread use 
of hand held cassette recorders which 
can be operated by individuals with
out interference with public proceed
ings or the legislative process. 
While this court has had the advan
tage of hindsight, it would have 
required great foresight on the part 
of the court in Davidson to foresee 
the opening of many legislative halls 
and courtroans to television cameras 
and the news media, in general. Much 
has happened over the past two decades 
to alter the manner in which govern
ments and their agencies conduct their 
public business. The need today 
appears to be truth in government 
and the restoration of public con
fidence and not 'to prevent star 
chamber proceedings' ••• In the wake 
of Watergate and its aftermath, 
the prevention of star chamber pro
ceedings does not appear to be•lofty 
enough an ideal for a legislative 
body7 and the legislature seems to 
have recognized as much when it 
passed the Open Meetings Law, em
bodying principles which in 1963 
was the dream of a few, and unthink
able by the majority." 
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More recently, the Appellate Division, Second Department, 
unanimously affirmed a decision of Supreme Court, Nassau County, 
which annulled a resolution adopted by a board of education pro
hibiting the use of tape recorders at its meeting and directed 
the board to permit the public to tape record public meetings of 
the board [Mitchell v. Board of Education of Garden City School 
District, 113 AD 2d 924 (1985)]. In so holding, the Court stated 
that: 

"While Education Law sec. 1709 (1) 
authorizes a board of education to 
adopt by-laws and rules for its 
government and operations, this 
authority is not unbridled. Irra
tional and unreasonable rules will 
not be sanctioned. Moreover, Public 
Officers Law sec. 107(1) specifically 
provides that 'the court shall have 
the power, in its discretion, upon 
good cause shown, to declare any 
action*** taken in violation of 
[the Open Meetings Law], void in 

whole or in part.' Because we 
find that a prohibition against 
the use of unobtrusive recording 
devices is inconsistent with the 
goal of a fully informed citizenry, 
we accordingly affirm the judgment 
annulling the resolution of the 
respondent board of education" 
(id. at 925). 

In view of the judicial determination rendered by the 
Appellate Division, I believe that any person may tape record 
open meetings of public bodies, so long as tape recording-is 
carried out unobtrusively and in a manner that does not detract 
from the deliberative process. 

Second, the Open Meetings Law contains what may be charac
terized as minimum requirements concerning the contents of 
minutes. Section 106(1) concerns minutes of open meetings states 
that: 

"Minutes shall be taken at all open
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and 
any other matter -formally voted upon 
and the vote thereon." 
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I believe that it is common for a clerk to tape record meetings 
as an aid in the preparation of minutes. Further, while a tape 
recording would likely contain the elements of minutes, minutes 
should be nonetheless reduced to writing in order that they 
constitute a permanent, written record that can be viewed by the 
public. Perhaps just as important, the Town might need a 
permanent written record readily accessible to Town officials who 
must refer to or rely upon the minutes in the performance of 
their duties. I point out, too, that in an opinion rendered by 
the State Comptroller, it was found that, although tape record
ings may be used as an aid in compiling minutes, they do not 
constitute the "official record" (1978 Op. St. Compt. File #280). 

In sum, it is my view that any person, including a town 
clerk, may tape record meetings of a town board. However, I 
believe that a tape recording is not a substitute for minutes, 
rather, a tape recording may be used as an aid in preparing 
permanent, written minutes of meetings. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me • 

RJF:jm 

cc: Town Board, Town of Eden 

Sincerely, 

JJJ:i,f~-
Robert J. Freeman 
Executive Director 
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The s t aff of the Committee on Open Government is authorized to 
issue to advisory opinions. .The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Wright: 

I have received your letter of May 11 in which you re
quested an adv i sory opinion concerning the Open Meetings Law. 

According to your l etter, at a meeting of •May 8 ·hel d -by 
t he Town Board of the Town of Ti conderoga, the Board conducted an 
executive session to "discuss personnel". In addi tion, to the 
members of the Town Board, several other Town offici als attended 
t he execut ive session. You added that ; at the close of the • 
meeting, the Superv i sor read a statement , a copy of . which you 
enclosed. The statement is handwritten and, assuming that I have 
read it accurately, states as follows: 

"Resoluti on to be passed by Town Board: 

(1) to pay $2,500. deductible on l aw
suits and 

(2) to pay any and all judgments, i f · 
any, against the Town, elected officials 
and appointed officials. 

(3) Your t axes wil l be raised accordingly. 
This has been• brought about • by · the con
cerns of the elected and appointed offi
cials." 
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In conjunction with the foregoing, you have raised the following 
questions: 

"(a) Is a resolution to shift respon
sibility from the wrongdoer to the tax
payer a 'discussion of personnel' and a 
proper reason to go into executive ses
sion? 

(b) Aren't the above stated facts a 
violation of Public Officers Law Sections 
100 and 103? 

(c) This Special Meeting was called to 
discuss 'Answering service for police, 
fire and ambulance'. Is it permissible 
to go into executive session at this 
meeting to discuss an entirely different 
unadvertised subject?" 

In this regard, I offer the following comments • 

First, as indicated in previous correspondence, the Open 
Meetings Law is based upon a presumption of openness. Stated 
differently, public bodies must conduct meetings open to the 
public, except to the extent that the sub- ject matter under 
consideration may properly be discussed during an executive 
session. Paragraphs (a) through (h) of the Open Meetings Law 
specify the topics that may appropriately be con- sidered during 
executive sessions. As such, a public body cannot conduct an 
executive session to discuss the subject of its choice; on the 
contrary, the topics that may be considered during executive 
sessions are limited. 

Second, the Open Meetings Law contains a procedure that 
must be accomplished during an open meeting before an executive 
session may be held. Specifically, section 105(1) states in 
relevant part that: 

"(U] pon a majority vote of its to
tal membership, taken in an open 
meeting pursuant to a motion iden
tifying the general area or areas 
of the subject or subjects to be 
considered, a public body may con
duct an executive-session for the 
below enumerated purposes only ••• " 

Third, with respect to a discussion of "personnel" or 
"personnel matters", I point out that the term "personnel" 
appears nowhere in the Open Meetings Law. It is also noted that 
the so-called "personnel" exception for entry into executive 
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session has been clarified since the initial enactment of the 
Open Meetings Law. In its initial form, section 105(1) (f) of the 
Open Meetings Law permitted a public body to enter into an 
executive session to discuss: 

" ••• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ••• " 

Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
generally, tangentially, or in relation to policy concerns. 
However, the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy under the guise of privacy. 

To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several 
of which became effective on October 1, 1979. The recommendation 
made by the Committee regarding section 105(1) (f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

" ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• " 
(emphasis added). 

Due to the insertion of the term "particular" in section 105(1) 
(f), I believe that a discussion of "personnel" may be considered 
in an executive session only when the subject involves a parti
cular person or persons, and only when one or more of the topics 
listed in section 105(1) (f) are considered. 

In the context of your letter and the statement that you 
attached, it does not appear that the discussion focused upon any 
"particular person". Rather, it appears that the discussion 
related to town employees generally relating to-a matter of 
policy. If my interpretation of the facts is accurate, I do not 
believe that there would have been a basis for conducting an 
executive session. 
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Further, judicial decisions indicate that a motion con
taining a recitation of the language of the grounds for executive 
session, or "personnel", for example, without more, fails to 
comply with the Law. For instance, in a decision containing a 
discussion of minutes that referred to various bases for entry 
into executive session, it was found that: 

"[T]he minutes of the March 26, 1981 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 'negotiations' with
out further amplification. On May 
28, 1981, the Board again entered 
into executive session on two 
occasions. The reasons given for 
doing so were to discuss a 'legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again, on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters' • 

"We believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel', 'negotiations', or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[1]. 

"With respect to 'personnel', Public 
Officers Law section 100 [1] [fl per
mits a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee on Public 
Access to Records has stated that 
this exception to the open meetings 
law is intended to protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the statute matters re
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
particular individual, the-Board 
should not be required to reveal the 
identity of the person but should 
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make it clear that the reason for 
the executive session is because 
their discussion involves a 
'particular' person ••• 11 [Doolittle 
v. Board of Education, Sup. ct., 
Chemung Cty., Oct. 20, 19811 see 
also Becker v. Town of Roxbury, 
Sup. Ct., Chemung Cty., April 1, 
19 83] • 

In view of the foregoing, it has been advised that a mo
tion to enter into executive session to discuss "personnel", or 
"personnel matters", without additional description, is 
inadequate. Where section 105(1) (f) may be asserted, I believe 
that a motion for entry into an executive session should contain 
two components, inclusion of the term 11particular 11

, and reference 
to one or more of the topics appearing in that provision. For 
instance, a motion to discuss "the employment history of a parti
cular person 11 (without identifying the person) would be proper1 
a citation of "personnel matters" would not in my view be 
sufficient to comply with the statute • 

Lastly, the notice requirements imposed by the Open Meet
ings Law require that notice include reference to the time and 
place of a meeting. Nothing in the Open Meetings Law requires 
that notice include an indication of the subjects to be discussed 
at a meeting. Therefore, while the notice apparently given was 
misleading, I do not believe that it was required to include 
reference to subjects to be discussed. 

In an effort to enhance compliance with the Open Meetings 
Law, a copy of this opinion will be sent to the Town Board. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Town Board, Town of Ticonderoga 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Ms. Broderick: 

• As you are aware, I have received your recent letter and 
the materials attached to it. 

According to the correspondence, following the defeat of a 
bond issue which, if approved, would have authorized -funds for 
the construction of a new school, three of the· five members of 
the Board of Education of the Mille-r Place Union Free ·School · · 
District met with various persons for the purpose of creating a 
committee to study overcrowding in the schools. When you attemp
ted to attend the gathering, you were informed--that it was not a 
School Board function and -that notice was not required to have 
been given. One of . the items -attached to .your letter · is -a com
munication sent by the President of the Board· of Education to a 
member of the public in which the President wrote -that "the · 
School Board is forming an advisory Board-Canmittee Space Needs 
Committee and invited that person to serve on the Committee. 

In my opinion, the gathering described - in the materials· 
was a meeting subject . to the -Open Meetings Law . that . should· ·have 
been preceded by notice. - Moreever, I believe that the Committee 
designated by. the Board constitutes - a "public body" that falls 
within the scope of the Open Meetings Law. 

In this regard, I offer the following comments. 

First, with respect to the gathering -during which three --of 
the five members were present, • it is noted that the Open Meetings 
Law pertains to "meetings" of public bodies and that the -courts 
have interpreted the term "meeting" expansively. l:n a -landmark 
decision rendered in 1978, the state's highest court, the Court 
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of Appeals, held that any gathering of a quorum of a public body 
for the purpose of conducting public business constitutes a 
"meeting" subject to the Open Meetings Law, whether or not there 
is an intent to take action, and regardless of the manner in 
which a gathering may be characterized [see Orange County 
Publications, Division of Ottaway Newspapers, Inc. v. Council 
of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 
(1978)]. The Court affirmed a decision rendered by the Appellate 

which dealt with so-called "work sessions" and similar gatherings 
during which there was merely an intent to discuss, but no intent 
to take formal action. In so holding, the court stated: 

"We believe that the Legislature inten
ded to include more than the mere formal 
act of voting or the formal execution of 
an official document. Every step of the 
decision-making process, including the 
decision itself, is a necessary prelimi
nary to formal action. Formal acts have 
always been matters of public record and 
the public has always been made aware of 
how its officials have voted on an issue. 
There would be no need for this law if 
this was all the Legislature intended. 
Obviously, every thought, as well as eve
ry affirmative act of a public official 
as it relates to and is within the scope 
of one's official duties is a matter of 
public concern. It is the entire 
decision-making process that the Legis
lature intended to affect by the enact
ment of this statute" {60 AD 2d 409, 415). 

In view of the foregoing, if members constituting a majority of a 
public body meet to conduct public business, formally or other
wise, at school district offices or elsewhere, I believe that 
such a gathering would trigger the application of the Open Meet
ings Law, for it would, in my opinion, constitute a "meeting" 
subject to the Law that must be preceded by notice. 

Based upon the news article attached to your letter, the 
members met for the purpose of determining whether certain resi
dents "were interested in serving on our committee"-. In my view, 
the Board members who attended the gathering were not acting as 
private citizens but rather as members of the Board of Education 
carrying out their official duties. 

With respect to notice of meetings, section 104 of the 
Open Meetings Law provides that: 
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"1. Public notice of the time and 
place of a meeting scheduled at least 
one week prior thereto shall be given 
to the news media and shall be con
spicuously posted in one or more 
designated public locations at least 
seventy-two hours before each 
meeting. 

2. Public notice of the time and 
place of every other meeting shall be 
given, to the extent practicable, to 
the news media and shall be conspicu
ously posted in one or more desig
nated public locations at a reason
able time prior thereto. 

3. The public notice provided for by 
this section shall not be construed 
to require publication as a legal 
notice." 

Stated differently, if a meeting is scheduled at least a week in 
advance, notice of the time and place should be given to the news 
media (at least two) and to the public by means of posting in one 
or more designated public locations, not less than seventy-two 
hours hours prior to the meeting. If a meeting is scheduled less 
than a week in advance, again, notice must be given to the news 
media and posted in the same manner as described above, "to the 
extent practicable", at a reasonable time prior to the meeting. 
Therefore, if, for example, there is a need to convene quickly, 
the notice requirements can generally be met by telephoning the 
local news media and by posting notice in one or more desig
nated locations. 

Second, with regard to the committee formed by the Board, 
by way of background, when the Open Meetings Law went into effect 
in 1977, questions consistently arose with respect to the status 
of committees, subcommittees and similar bodies that had no capa
city to take final action, but rather merely the authority to 
advise. Those questions arose due to the definition of "public 
body" as it appeared in the Open Meetings Law as it was orig
inally enacted. Perhaps the leading case on the subject also 
involved a situation in which a governing body, a school board, 
designated committees consisting of less than a majority of the 
total membership of the board. In Daily Gazette co., Inc. v. 
North Colonie Board of Education [67 AD 2d 803 (1978)], it was 
held that those advisory committees, which had no capacity to 
take final action, fell outside the scope of the definition of 
"public body 11

• 



• 

• 

Ms. Adele Broderick 
May 23, 19 89 
Page -4-

Nevertheless, prior to its passage, the bill that became 
the Open Meetings Law was debated on the floor of the Assembly. 
During that debate, questions were raised regarding the status of 
"committees, subcommittees and other subgroups". In response to 
those questions, the sponsor stated that it was his intent that 
such entities be included within the scope of the definition of 
"public body" (see Transcript of Assembly proceedings, May 20, 
1976, pp. 6268-6270). 

Due to the determination rendered in Daily Gazette, supra, 
which was in apparent conflict with the stated intent of the 
sponsor of the legislation, a series of amendments to the Open 
Meetings Law was enacted in 1979 and became effective on 
October 1 of that year. Among the changes was a redefinition of 
the term "public body". "Public body" is now defined in section 
102(2) to include: 

"any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a govern
mental function for an agency or de
partment thereof, or for a public cor
poration as defined in section sixty
six of the general construction law, 
or committee or subcommittee or other 
similar body of such public body." 

Although the original definition made reference to entities that 
"transact" public business, the current definition makes refer
ence to entities that "conduct" public business. Moreover, the· 
definition makes specific reference to "committees, subcommittees 
and similar bodies". 

In view of the amendments to the definition of "public 
body", I believe that any entity consisting of two or more per
sons designated or created to serve as a body by the School 
Board, or any public body, would fall within the requirements of 
the Open Meetings Law [see also Syracuse United Neighbors v. 
City of Syracuse, 80 AD 2d 984 (1981)]. Moreover; in a recent 
decision involving a committee consisting of ·Citizens designated 
by a town board, it was found that such a committee is a "public 
body" required to comply with the Open Meetings Law (Goodson
Todman Enterprises, Ltd. v. Town Board, Town of Milan, Supreme 
Court, Dutchess County, October 5, 19898). 

In an effort to enhance compliance with the Open Meetings 
Law, copies of this opinion will be sent to the Board of Educa
tion and its President. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~Ji~ 
Robert J. Freeman 
Executive Director 

cc: Board of Education, Miller Place Union Free School District 
Raymond E. Evans, President 
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Ms. Kathleen Smith 
Secretary 
Town of Deerpark 
Drawer A 
Huguenot, NY 12746 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

I Dear Ms. Smith: 

I have received your letter of May 15 in which you raised 
questions concerning a request for a record. 

You wrote that the Zoning Commission of the Town of 
Deerpark has received a request for the "most recent working 
draft of the Town of Deerpark master plan and most recent working 
draft of revised Town of Deerpark Ordinance". You added that: 

"The Zoning Ordinance is in a stage 
where changes are being made weekly 
and the last draft copy is already 
obsolete. The master plan has been 
submitted to the Town Board. The 
draft copy of the Zoning Ordinance 
has not been submitted to the 
Planning Board for their review and 
comments or to the Town Boa·rd. The 
Zoning Commission has not yet held a 
public hearing because the Ordinance 
is not at that stage. The Zoning 
Commission is now working with the 
master planner on a weekly basis to 
coordinate the master plan to the
Zoning Ordinance. When this is accom
plished the• ordinance will be retyped 
with the changes and made available 
to the public." 
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Based on the foregoing, you asked the following questions: 

"Is this draft copy of the Zoning 
Ordinance considered a record at this 
point? Should it be made available 
to the public even though the draft 
is very obsolete? Would this draft 
be considered intra-agency material?" 

In this regard, I offer the following comments. 

First, the Freedom of Information Law is applicable to all 
agency records, and section 86(4) of the Law defines the term 
"record" expansively to mean: 

"any information kept, held, filed, 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

In view of the breadth of the definition, a draft would, in my 
opinion, constitute a "record" subject to rights of access, even 
though it may be "obsolete" or subject to change. 

Second, in terms of rights of access, the Freedom of In
formation Law is based upon a presumption of access. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 87(2) (a) through (i) 
of the Law. 

Third, as you suggested, a draft could be characterized as 
"intra-agency material" subject to section 87(2) (g) of the Free
dom of Information Law. That provision states that an agency may 
withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; 
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111. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recanmendation and the like could in 
my view be withheld. I would conjecture that the draft could be 
withheld, for it would apparently not contain any of the kinds of 
accessible information described in subparagraphs (i) through 
(iv) of section 87 (2) (g). 

Lastly, even though the draft might justifiably be 
withheld, I point out that the Zoning Commission is a public body 
subject to the requirements of the Open Meetings Law. Like the 
Freedom of Information Law, the Open Meetings Law is based upon a 
presumption of openness. Meetings of public bodies must be con
ducted open to the public, except to the extent that the subject 
under discussion falls within one or more among eight grounds for 
entry into an executive session. 

Assuming that the Zoning Commission conducts meetings to 
discuss and revise the zoning ordinance, I believe that those 
meetings would be required to be conducted in public, for none of 
the grounds for executive session could justifiably be asserted. 
If the substance of the draft is or has been effectively dis
closed at open meetings, there may be little reason for withhold
ing the draft, despite the authority to do so pursuant to section 
87(2) (g) of the Freedom of Information Law. 

I hope that the foregoing will be useful to you. • Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~!1.~ 
Robert J. Freeman 
Executive Director 
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• 
The staf f of the Committee on Open Governrnent · i s au t horized to 
issue to advisory opi nions . The ensuing s taf f advisory opinion 
is based solely upon the facts presented in your correspondenc e • 

Dear Ms . Rickard: 

I have received your letters of May 17 and 18, both of 
which pertain to the Open Meetings Law . 

The first relates to a meeting of the Town Board of the 
Town of Poestenkill on May 16, a Tuesday . You wrote, however , 
that: 

"Town Board meetings in Poestenkill 
are regularly held on the second 
Wednesday of each month. The Tuesday 
meeting was not announced or given 
publ i c notice in any way . ·The deci 
sio n to h ave the meeting was made 
sane time on Thursday , May 11, 1989 ." 

In this regard, the Open Meetings Law r equires that notice 
be given prior to all meetings , whether they are regularly 
schedul ed or otherwise. Specifically , section 104 of the Open 
Meetings Law states that : 

" l . Public not ice of the time and 
place of a meeting scheduled at least 
one week pr i or thereto shall be given 
to the news media and shall be con
spicuously posted in one or more 
designated p ublic locations at least 
seventy-two hours before each 
meeting. 
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2. Public notice of the time and 
place of every other meeting shall be 
given, to the extent practicable, to 
the news media and shall be conspicu
ously posted in one or more desig
nated public locations at a reason
able time prior thereto. 

3. The public notice provided for by 
this section shall not be construed 
to require publication as a legal 
notice." 

Stated differently, if a meeting is scheduled at least a week in 
advance, notice of the time and place should be given to the news 
media (at least two) and to the public by means of posting in one 
or more designated public locations, not less than seventy-two 
hours hours prior to the meeting. If a meeting is scheduled less 
than a week in advance, again, notice must be given to the news 
media and posted in the same manner as described above, "to the 
extent practicable", at a reasonable time prior to the meeting. 
Therefore, if, for example, there is a need to convene quickly, 
the notice requirements can generally be met by telephoning the 
local news media and by posting notice in one or more desig
nated locations. 

According to the second letter, the Town of Poestenkill 
Planning Board discussed holding a joint meeting with the 
Planning Board of the Town of Sand Lake. When asked whether the 
public could attend the joint meeting, the response was 
affirmative. Nevertheless, when members of the public arrived at 
the meeting, they were told that it was not an open meeting. 

Here I point out that the scope of the Open Meetings Law 
is determined in part by section 102(1) of the Law, which defines 
the term "meeting". That definition has been interpreted broadly 
by the state's highest court to include any convening of a quorum 
of a public body for the purpose of conducting public business, 
whether or not there is an intent to take action action and re
gardless of the manner in which the gathering may be character
ized [see Orange County Publications v. Council of the City of 
Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 

Therefore, if a quorum of any one of the public bodies was 
present at the gathering to which you referred, I believe that it 
constituted a "meeting" subject to the Open Meetings Law in all 
respects. Moreover, it has been held that joint meetings held by 
two or more public bodies also fall within the scope of the Open 
Meetings Law [see Oneonta Star, Division of Ottaway Newspapers, 
Inc. v. Board of Trustees of Oneonta School District, 66 AD 2d 
51 • 
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Assuming that the gathering in question was a "meeting", I 
believe that it should have been preceded by notice in the manner 
described earlier. 

Lastly, the Open Meetings Law is based upon a presumption 
of openness. Stated differently, meetings must be conducted open 
to the public, except to the extent that a topic arises that may 
appropriately be considered during an executive session. Para
graphs (a) through (h) of the Open Meetings Law specify the 
topics that may be discussed during an executive session. 
Therefore, a public body (or bodies) cannot discuss the topic of 
its choice behind closed doors: on the contrary, the grounds for 
entry into executive session are limited. 

In sum, assuming that a majority of the members of any 
public body convened at the joint meeting, I believe that the 
Open Meetings Law was applicable, that the meeting should have 
been preceded by notice, and that it should have been conducted 
in public in accordance with the requirements of the Open Meet
ings Law. 

As you requested, copies of this opinion will be sent to 
the persons designated in your letter. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~S.f,-__ 
Robert J. Freeman 
Executive Director 

cc: Mr. Richard Amadon, Town Supervisor, Town of Poestenkill 
Mr. Carpenter, Town Supervisor, Town of Sand Lake 
Mrs. Janice Moody, Poestenkill Planning Board 
Mr. Owen Goldfarb, Poestenkill Planning Board 
Mr. Stanley Wright, Poestenkill Planning Board 
Mr. Thomas Horton, Poestenkill Planning Board 
Mr. John Gowdy, Poestenkill Planning Board 
Mr. Ray Legenbaur, Poestenkill Planning Board 
Mrs. Roberta Spencer, Poestenkill Planning Board 
Mr. Roland Blais, The Record 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence • 

Dear Mr. Britzke: 

I have received your letter of May 18 in which you re
quested an advisory opinion concerning the status of a 
"newly-formed police commission" in the Town of Cornwall. 

In this regard, I offer the following comments. 

First, section 150 of the Town law deals with the esta
blishment of town police departments. Subdivision (2) of that 
provision states in relevant part that: 

"The town board of a town in which 
such a police department has been 
established at any time by resolu
tion may establish a board of police 
commissioners for such town and 
appoint one or three police commis
sioners who shall at the time of 
their appointment and throughout 
their terms of office be owners of 
of record of real property in and 
electors of such town, and who shall 
serve without compensation, and at 
the pleasure of the town board. If 
the town board shall appoint only 
one such police commissioner, it 
shall in addition designate two mem
bers of the town board to serve as 
members of such pol ice commission." 
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Based on the foregoing, a police commission is established by a 
town board and consists of three members. 

Second, the Open Meetings Law is applicable to meetings of 
public bodies, and section 102(2) of the Law defines the phrase 
"public body" to mean: 

" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body." 

In my view, each of the conditions necessary to conclude 
that a police commission is a public body can be met. As indi
cated earlier, a police commission is an entity consisting of 
three members. It is required to conduct its business by means 
of a quorum pursuant to section 41 of the General Construction 
Law. A police commission clearly conducts public business and 
performs a governmental function for a public corporation, which, 
in this instance, is the Town. Further, the definition of 
"public body" includes not only a governing body, such as a tOlln 
board; it also includes reference to any committee, subcommittee 
"or similar body of such body". Since a town pol ice commission 
is a creation of a town board, I believe that it is a "similar 
body", and a public body subject to the Open Meetings Law in all 
respects. 

Lastly, I point out that the the term "meeting" has been 
interpreted broadly by the state's highest court to include any 
convening of a quorum of a public body for the purpose of con
ducting public business, whether or not there is an intent to 
take action action and regardless of the manner in which the 
gathering may be characterized [see Orange County Publications v. 
Council of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 
(1978)]. Therefore, if a quorum of the Commission (two of its 
three members) convenes to conduct the business of the Com
mission, such a gathering would, in my opinion, constitute a 
meeting that should be preceded by notice given in accordance 
with section 104 of the Open Meetings and convened open to the 
public. Moreover, the Open Meetings Law is based upon a presump
tion of openness. Stated differently, meetings must be conducted 
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open to the public, except to the extent that a topic arises that 
may appropriately be considered during an executive session. 
Paragraphs (a) through (h) of the Open Meetings Law specify the 
topics that may be discussed during an executive session. 
Therefore, a public body cannot discuss the topic of its choice 
behind closed doors; on the contrary, the grounds for entry into 
executive session are limited. 

In sum, I believe that a police commission established by 
a town board falls within the requirements of the Open Meetings 
Law applicable to all public bodies. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: Town Board, Town of Cornwall 

Sincerely, 

~1.I /'-0---_ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
i s based solely upon the facts presented i n your correspondence. 

Dear Mr. Byrnes: 

I have received your letter of May 12, as wel l as the 
materials attached to it. 

You have raised a series of issues concerning t he conduct 
of meetings by the Board of Trustees of the Vil l age of 
Montgomery. You included a statement made by a former member of 
the board who attended the meetings that are the subject of your 
inquiry, and who asserted that the facts as you presented them 
are accurate. 

According to your letter and the materials, although the 
minutes include reference to motions for entry into executive 
sessions to discuss specific matters , tape recordings of the 
meetings indicate that the mo t ions i dentified matters to be dis
cussed as "personnel", without additional description. You also 
suggested that budgetary and other matters were discussed in the 
executive sessions and that the Boar d and its attorney discussed 
issues unrelated to the announced subject for the executive 
session. In addition, you questioned the propriety and accuracy 
of minutes of meetings. 

In this regard, I offer the f ollowing comments. 

First, the Open Meetings Law is based upon a presumption 
of openness. Stated differently, public bodies must conduct 
meetings open to the public, except to the extent that the sub
j ect matter under consideration may properly be discussed during 
an executive session. Further, section 102(3) of the Law defines 
the phrase "executive session" to mean a portion of an open meet
ing during which the public may be excluded, and paragraphs (a) 
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through (h) of the Open Meetings Law specify the topics that may 
appropriately be considered during executive sessions. As 
such, a public body cannot conduct an executive session to dis
cuss the subject of its choice; on the contrary, the topics that 
may be considered during executive sessions are limited. 

Second, the Open Meetings Law contains a procedure that 
must be accomplished during an open meeting before an executive 
session may be held. Specifically, section 105(1) states in 
relevant part that: 

"[U]pon a majority vote of its to
tal membership, taken in an open 
meeting pursuant to a motion iden
tifying the general area or areas 
of the subject or subjects to be 
considered, a public body may con
duct an executive session for the 
below enumerated purposes only ••• " 

Therefore, if a motion for entry into an executive session identi
fies one subject to be discussed, only that subject should be 
considered during that executive session. When the discussion of 
that subject has ended, I believe that the Board should return to 
an open meeting. 

Third, with respect to a discussion of "personnel" or 
"personnel matters", I point out that the term "personnel" 
appears nowhere in the Open Meetings Law. It is also noted that 
the so-called "personnel" exception for entry into executive 
session has been clarified since the initial enactment of the 
Open Meetings Law. In its initial form, section 105 (1) (f) of the 
Open Meetings Law permitted a public body to enter into an 
executive session to discuss: 

" ••• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ••• " 

Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
generally, tangentially, or in relation to policy concerns. 
However, the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy under the guise of privacy. 
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To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several 
of which became effective on October 1, 1979. The recommendation 
made by the Committee regarding section 105(1) (f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

" •.• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• " 
(emphasis added). 

Due to the insertion of the term "particular" in section 105(1) 
{f), I believe that a discussion of "personnel" may be considered 
in an executive session only when the subject involves a parti
cular person or persons, and only when one or more of the topics 
listed in section 105(1) (f) are considered. 

In the context of your letter, to the extent that an issue 
might have focused upon a particular person or persons in 
conjunction with the topics listed in section 105 (1) (f), an 
executive session would properly have been held. However, most 
issues relating to budgetary matters, although they may affect 
"personnel 11 , involve the manner in which public monies wil 1 be 
spent or allocated. Those issues would, in my opinion, rarely 
qualify for discussion in executive session. 

Further, judicial decisions indicate that a motion con
taining a recitation of the language of the grounds for executive 
session, or "personnel", for example, without more, fails to 
comply with the Law. For instance, in a decision containing a 
discussion of minutes that referred to various bases for entry 
into executive session, it was found that: 

"[T]he minutes of the March 26, 1981 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 'negotiations' with
out further amplification. On May 
28, 1981, the Board again entered 
into executive session on two 
occasions. The reasons given for 
doing so were to discuss a 'legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again, on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters'. 
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"We believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel', 'negotiations', or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[1]. 

"With respect to 'personnel', Public 
Officers Law section 100 [1] [f] per
mits a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee on Public 
Access to Records has stated that 
this exception to the open meetings 
law is intended to protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the statute matters re
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
particular individual, the Board 
should not be required to reveal the 
identity of the person but should 
make it clear that the reason for 
the executive session is because 
their discussion involves a 
'particular' person ••• " [Doolittle 
v. Board of Education, Sup. Ct., 
Chemung Cty., Oct. 20, 1981; see 
also Becker v. Town of Roxbury, 
Sup. Ct., Chemung Cty., April 1, 
19 83] • 

In view of the foregoing, it has been advised that a mo
tion to enter into executive session to discuss "personnel", or 
"personnel matters", without additional description, is 
inadequate. Where section 105(1) (£)maybe asserted, I believe 
that a motion for entry into an executive session should contain 
two components, inclusion of the term "particular", and reference 
to one or more of the topics appearing in that provision. For 
instance, a motion to discuss 11 the employment history of a parti
cular person" (without identifying the person) would be proper, 
a citation of "personnel matters" would not in my view be 
sufficient to comply with the statute. 
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With respect to minutes, section 106 of the Open Meetings 
Law contains what might be viewed as minimum requirements con
cerning the contents of minutes. Section 106 of the Open Meet
ings Law provides that: 

"1. Minutes shall be taken at all 
open meetings of a public body which 
shall consist of a record or summary 
of all motions, proposals, resolu
tions and any other matter formally 
voted upon and the vote thereon. 

2. Minutes shall be taken at execu
tive sessions of any action that is 
taken by formal vote which shall con
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereon; pro
vided, however, that such summary need 
not include any matter which is not 
required to be made public by the free
dom of information law as added by 
article six of this chapter • 

3. Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of the 
freedom of information law within two 
weeks from the date of such meetings ex
cept that minutes taken pursuant to sub
division two hereof shall be available 
to the public within one week from the 
date of the executive session." 

As such, all motions, including a motion to enter into an execu
tive session must, in my opinion, be accurately referenced in 
minutes of an open meeting. It is noted that if a public body 
discusses an issue during an executive session but takes no 
action, minutes of the executive session need not be prepared. 
If, however, a vote is taken during an executive session, minutes 
reflective of the nature of the action taken, the date and the 
vote must be recorded and made available with one week to the 
extent required by the Freedom of Information Law. 

Lastly, with regard to discussions between the Board and 
its attorney, section 108(3) of the Open Meetings Law exempts 
from the Law "any matter made confidential by federal or state 
law". In this regard, it has been advised that when a public 
body seeks the legal advice of its attorney, the canmunications 
between the attorney and the client (i.e., the Board) may be held 
in private, for they fall within the scope of the attorney-client 
privilege (see Civil Practice Law and Rules, section 4503). 
Since section 108(3) of the Open Meetings Law exempts from its 
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prov1s1ons "any matter may confidential by ••• state law", and 
since the communications subject to the attorney-client privilege 
are confidential, a public body may in my view seek legal advice 
from its attorney acting in his capacity as an attorney. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~~rt~~"'------
Robert J. Freeman 
Executive Director 

cc: Board of Trustees, Village of Montgomery 
Donald G. Nichol 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

• Dear Mr. Douglas: 

I have received your thoughtful letter of May 24 in which 
you requested advice. 

According to your letter, the Village of Waterford admin
isters joint programs that provide direct grant assistance to 
residential property owners for housing rehabilitation. You 
wrote that "all residential property owners within set target 
areas are eligible for some level of assistance (with 25% grants 
up to $2000 even to those considered upper income), [and] grant 
totals and percentages are determined by the incomes of both 
owner occupants and tenants". In evaluating eligibility, per
sonal income data is obtained from applicants. Therefore, as a 
matter of policy, you indicated that program data is considered 
confidential, as in the identity of recipients, for disclosure of 
recipients' identities "might in itself be an invasion of their 
privacy and might lead to public assumptions about income, even 
if income and grant level data is not also provided". 

Recently, you have discovered a case of "possible fraud", 
for it appears that "an applicant- property owner and his 
daughter-tenant wilfully provided false and/or misleading income 
data in order to qualify for a level of assistance they should 
not have". It is anticipated that the Village Board of Trustees 
will take action to terminate the grant and seek repayment of 
grant funds, and it is possible that the matter may be referred 
to "investigative authorities". 
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Although information concerning the case of possible fraud 
has yet been disclosed, you wrote that, "[g]iven the circum
stances involved, [the Village is] not necessarily opposed to 
publicly revealing - if asked - the basic circumstances of this 
case, insofar as [you] believe the integrity of [y]our program is 
involved and some enforcement action is being contemplated". 

Based on the foregoing, you have requested an opinion on 
the following question: 

"is it within the authority of the 
Village Board to decide in such a 
case to acknowledge the situation, 
reveal identities, and perhaps even 
make available as public documents 
relevant correspondence with the 
property owner and public agencies 
(i.e., HUD for example), while with-
holding income data and documentation, 
as well as the grant levels involved, 
so as to protect truly personal in
format ion"? 

• You expressed the view that this is a situation in which "a local 
government needs somehow to balance a general policy of protect
ing individual identity and privacy with another general policy 
of recognizing the public's right to know, particularly where a 
question of the integrity and proper administration of a public 
program is also involved". 

In this regard, I offer the following comments. 

First, as a general matter, the Freedom of Information Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. It 
is noted that the introductory language of section 87(2) refers 
to the authority to withhold "records or portions thereof" that 
fall within the scope of the grounds for denial that follow. The 
phrase quoted in the preceding sentence in my opinion indicates 
that a single record might be accessible or deniable in whole or 
in part. Moreover, that phrase imposes an obligation on an 
agency to review records sought in their entirety to determine 
which portions, if any, may justifiably be withheld. 

Second, of relevance under the circwnstances in terms of 
the authority to withhold is section 87 (2) (b) of the Freedom of 
Information Law. That provision enables an agency to withhold 
records or portions of records the disclosure of which would 
result in "an unwarranted invasion of personal privacy". While I 
believe that the Freedom of Information Law is intended to ensure 
that government is accountable, the privacy provisions of the Law 
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in my view enable government to prevent disclosures concerning 
the personal or intimate details of individuals' lives. As such, 
with respect to grant programs, often the question involves the 
extent to which disclosure would constitute an unwarranted as 
opposed to a permissible invasion of personal privacy. 

From my perspective, a disclosure that permits the public 
determine the general income level of a participant in a grant 
program based upon income eligibility would likely constitute an 
unwarranted invasion of personal privacy, for such a disclosure 
would indicate that a particular individual has an income or 
economic means below a certain level. In some circumstances, 
individuals might be embarrassed by such a disclosure. Further, 
the New York State Tax Law contains provisions that require the 
confidentiality of records reflective of the particulars of a 
person's income or payment of taxes (see e.g., section 697, Tax 
Law). As such, it would appear that the Legislature felt that 
disclosure of records concerning income would constitute an im
proper or "unwarranted" invasion of personal privacy. 

Therefore, if, for example, by means of their names or 
addresses, grants are made to "low income" persons, it is likely 
that disclosure of portions of records indicating their identi
ties might justifiably be withheld. On the other hand, if a 
grant is not conditioned on an income qualification, but rather 
perhaps upon the location of property, disclosure of the identi
ties of those recipients of grants would likely be proper, repre
senting a "permissible" invasion of personal privacy. 

If in this instance eligibility for participation in the 
program is based upon the location of property, I believe that 
the identity of the applicant would be available, but that per
sonal financial information could be withheld as an unwarranted 
invasion of personal privacy. 

In another context that may be somewhat analogous, section 
136 of the Social Services Law requires that records identifying 
applicants for or recipients of public assistance must be kept 
confidential. Obviously the receipt of public assistance is 
based upon an income qualification, and it has been held that the 
confidentiality of social services records is necessary to pre
serve the dignity and self-respect of recipients and to insure 
the integrity and efficiency of the administration of the program 
[Doe v. Grieco, 62 AD 2d 498 (1978)]. Nevertheless, subdivision 
(4) of section 136 states in part that: 

"Nothing in this or the other sub div i-
s ions of this section shall be deemed 
to prohibit bona fide news media from 
disseminating news, in the ordinary 
course of their lawful business, relat
ing to the identity of persons charged 
with the commission of crimes or offenses 
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involving their application for or 
receipt of public assistance and care, 
including the names and addresses of 
such applicants or recipients who are 
charged with the commission of such 
crimes or offenses." 

As such, even though records identifiable to applicants for or 
recipients of public assistance must be kept confidential, the 
Legislature recognized the role of the news media in disclosing 
information involving what may be criminal acts carried out by 
applicants or recipients. In the situation that you described, 
no criminal charges have been initiated and there is no statutory 
requirement of confidentiality. However, a similar rationale 
might be offered, in that information that might ordinarily be 
withheld based upon considerations of privacy might justifiably 
be disclosed due to the possibility of fraud and an intent to 
preserve the integrity of the program. 

Third, I point out that the Freedom of Information Law is 
permissive; an agency may withhold records, or perhaps portions 
of records, in accordance with the grounds for denial found in 
section 87(2) of the Freedom of Information Law. However, as 
indicated by the Court of Appeals: 

"while an agency is permitted to 
restrict access to those records 
falling within the statutory ex
emptions, the language of the ex
emption provision contains per
missible rather than mandatory 
language, and it is within the 
agency's discretion to disclose 
such records, with or without iden
tifying details, if it so chooses" 
[Capital Newspapers v. Burns, 67 

NY 2 d 5 6 2, 5 6 7 ( 19 8 6 ) ] • 

Therefore, even when it is questionable whether disclosure would 
constitute an unwarranted invasion of personal privacy, the 
Freedom of Information Law imposes no requirement that an agency 
must withhold the records. 

Lastly, viewing the matter from a different vantage point, 
you indicated that the Board of Trustees will likely consider the 
issue at an upcoming meeting. I believe that the matter could 
properly be discussed during an executive session, for section 
105(1) (f) of the Open Meetings Law permits a public body to 
conduct an executive session to consider: 
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"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation ••• " 

I point out that when a public body holds an executive 
session, minutes of the executive session need not be prepared if 
no action is taken during the executive session. However, if 
action is taken in an executive session or perhaps following an 
executive session during an open meeting, minutes must be 
prepared. In the case of a vote taken during an executive 
session, section 106(2) of the Open Meetings Law states that: 

"Minutes shall be taken at executive 
sessions of any action that is taken by 
formal vote which shall consist of a 
record or summary of the final deter
mination of such action, and the date 
and vote thereon; provided, however, 
that such summary need not include any 
matter which is not required to be 
made public by the freedom of informa
tion law as added by article six of 
this chapter." 

In my opinion, if, for example, the Board acts by termin
ating the grant agreement or by seeking repayment, minutes would 
be required to indicate the nature of the action, the date and 
the vote of the members. Further, I believe that those minutes 
would be available under the Freedom of Information Law, for 
disclosure would, in my view, constitute a permissible rather 
than an unwarranted invasion of personal privacy. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~6.~ 
Robert J. Freeman 
Executive Director 



COMMITTEE MEMBERS 

WILLIAM, BOOKMAN 
JOHN C. EGAN 
DALL W. FORSYTHE 
WALTER W. GRUNFELO 
ST AN LUNDINE 
lAURA RIVERA 
DAVID ~ SCHULZ 
BARBARA SHACK. Chai' 
GAIL S. SHAFFER 
GILBERT P. SMITH 
PRISCILLA A WOOTEN 

F.XECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

M 

ST ATE OF NEW YORK 
DEPARTMENT OF STATE 
COMMITTf.iE ON OPEN GOVERNMENT 

'(ori -Ao - >~19 
OfYJL ~ $0- J~3/ 

163 WASHINGTON AVENUE. ALBA('IY. NEW YORK 12231 
(518) 474-25 18. 2791 

June S, 1989 

. " .. 
The staff of the Committee on Open Government is a u thorized to 
issue to advisory opinions . The ensui ng staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Gorman : 

I have received your letter of May 24 in wh i ch you re
quested an advisory opinion concerning the Open Meet i ngs Law . 

Attached to your letter are copies of minutes of proceed
ings conducted in federal court on January 19 , 1988 relating to 
the case of the United States of Amer i ca v. City of Yonkers (80 
Civ. 671). In brief , during the morni ng sessi on, Judge Sand 
asked whether the -City had, pursuant to an- earlier order , adopted 
a Housing Assistance Plan (HAP) . Following a l engthy commentary 
on the i ssue by the Court and the part i es , the Court directed 
that "the City of Yonkers adopt a HAP" -by January 21. The judge 
suggested that those present could caucus later in the day with 
the City Council to obtain a commi tment to adopt the HAP a nd to 
express its intention to comply i n good faith with its legal 
obligation to implement the housing remedy order . At the end of 
the morning session, the City's legal counsel asked the Court 
whether the City Council and the Mayor could meet and report to 
the Court later in the day. The Ju&ge agreed and adjourned the 
proceeding until 3 o ' clock that afternoon. 

At the -afternoon session, counsel for the -City stated t hat 
he had "met with the new mayor of Yonkers and with t hose city 
councilman who are in court today, who are a majority of the 
entire council". - He stated further that he had been "authorized 
to represent to the court t hat, in the first place, a -meeting of
the council will take place -at 5:00 tomorrow afternoon, Wednesday 
afternoon, that the appropriate calls for -that meeting have- gone 
ou t ", adding "that that is as soon as Yonkers , could meet under 
its rules ••• ". In response to a question by the Judge- concerning 
whether the persons with whom counsel conferred "constitute a 
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majority of the council", counsel answered affirmatively. Soon 
thereafter, the Court adjourned the matter until the following 
week, stating that "an adjournment of a week is appropriate if in 
fact there is a good-faith basis for believing that the interval 
of time will enable consensual resolution of this matter". 

Based on the foregoing, you have raised the following 
questions: 

"1. When the mayor and City Council 
majority convened on January 18, 1988, 
between 11:00 A.M. and 3:40 P.M. to 
arrive at a 'commitment' regarding 
legislation, was this considered for 
the purpose of discussing public busi
ness subject to Open Meetings? 

2. When the majority present author
ized the defense counsel to state that 
they would support legislation, was 
that considered an action subject to 
open meetings? 

3. Should the public [have] been per
mitted to attend the meeting assuming 
no executive session was called[?] 

4. Assuming an executive session was 
properly called, should any majority 
agreement [have] been recorded by 
vote? 

5. When the quorum decided that a 
meeting of the council would be held 
at 5:00 P.M. the following day, was 
this decision proper within the Open 
Meetings"? 

In this regard, I offer the following comments. 

First, the definition of "meeting" [see Open Meetings Law, 
section 102(1)) has been broadly interpreted by the courts. In a 
landmark decision rendered in 1978, the Court of Appeals, the 
state's highest court, found that any gathering of a quorum of a 
public body for the purpose of conducting public business is a 
"meeting" that must be convened open to the public, whether or 
not there is an intent to take action and regardless of the man
ner in which a gathering may be characterized [see Orange County 
Publications v. Council of the City of Newburgh, 60 AD 2d 409, 
aff'd 45 NY 2d 947 (1978)]. In discussing the issue, the 
Appellate Division, whose determination was unanimously affirmed 
by the Court of Appeals, stated that: 
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"We believe that the Legislature in
tended to include more than the mere 
formal act of voting or the formal 
execution of an official doctnnent. 
Every step of the decision-making 
process, including the decision it
self, is a necessary preliminary to 
formal action. Formal acts have 
always been matters of public record 
and the public has always been made 
aware of how its officials have voted 
on an issue. There would be no need 
for this law if this was all the 
Legislature intended. Obviously, 
every thought, as well as every affirm
ative act of a public official as it 
relates to and is within the scope of 
one's official duties is a matter of 
public concern. It is the entire 
decision-making process that the Legis
lature intended to affect by the enact
ment of this statute" (60 AD 2d 409, 
415) • 

The court also dealt with the characterization of meetings 
as "informal", stating that: 

"The word 'formal' is defined merely 
as 'following or according with es
tablished form, custom, or rule' 
(Webster's Third New Int. Dictionary). 

We believe that it was inserted to 
safeguard the rights of members of a 
public body to engage in ordinary social 
transactions, but not to permit the use 
of this safeguard as a vehicle by which 
it precludes the application of the law 
to gatherings which have as their true 
purpose the discussion of the business 
of a public body" (id.). 

If indeed a majority of the City Council met "to arrive at 
a 'commitment' regarding legislation", such a gathering would in 
my view have apparently constituted a "meeting" subject to the 
Open Meetings Law. 

Second, every meeting of a public body must be preceded by 
notice of the time and place of the meeting. Section 104(1) of 
the Law pertains to meetings scheduled at least a week in advance 
and requires that notice be given to the news media (at least 
two) and to the public by means of posting in one or more 
designated, conspicuous public locations not less than 
seventy-two hours prior to such meetings. Section 104(2) per-
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tains to meetings scheduled less than a week in advance and re
quires that notice be given to the news media and to the public 
by means of posting in the same manner as prescribed in section 
104(1) "to the extent practicable" at a reasonable time prior to 
such meetings. 

Third, it is noted that the Open Meetings Law is based 
upon a presumption of openness. All meetings of public bodies 
must be conducted open to the public except to the extent that 
one or more grounds for executive session may be applicable. 
Moreover, a public body must follow a procedure prescribed by the 
Law during an open meeting before it may enter into a closed or 
"executive session". Specifically, section 105(1) of the Open 
Meetings Law states in relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a pub
lic body may conduct an executive 
session for the below enumerated pur
poses only ••• " 

In view of the foregoing, it is clear in my view that an 
executive session is not separate and distinct from an open 
meeting, but rather that it is a portion of an open meeting 
during which the public may be excluded. It is also clear that 
a public body cannot enter into an executive session to discuss 
the subject of its choice. On the contrary, an executive session 
may be held only to discuss a subject listed in the Open Meetings 
Law as appropriate for discussion behind closed doors. 

Of potential relevance under the circumstances is section 
105 (1) (d), which permits a public body to discuss "proposed, 
pending or current litigation". It would appear that perhaps 
portions of the gathering in question could appropriately have 
been conducted during an executive session. It is noted, too, 
that it has been held that the purpose of the "litigation" excep
tion for executive session "is to enable a public body to discuss 
pending litigation privately, without bearing its strategy to its 
adversary through mandatory public meetings" •[Weatherwax v. · Town 
of Stony Point, 97 AD 2d 840, 841 (1983): also Matter of Con
cerned Citizens to Review Jefferson Val. Mall v. Town Board, 83 
AD 2d 612, 613, appeal dismissed, 54 NY 2d 957 (1981)]. While a 
discussion of "litigation strategy" could in my opinion have · 
properly been considered during an executive session, that issue 
might have been distinguishable from a discussion of a legisla
tive action, such as the adoption of a HAP. 
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Also of possible relevance is section 108 of the Open 
Meetings Law concerning exemptions from the Law. If a matter 
falls within the scope of an exemption, the Open Meetings Law has 
no application. Section 108(3) of the Open Meetings Law exempts 
from the Law "any matter made confidential by federal or state 
law 11

• In this regard, it has been advised that when a public 
body seeks the legal advice of its attorney, the communications 
between the attorney and the client (i.e., the City Council) may 
be held in private, for they fall within the scope of the 
attorney-client privilege (see Civil Practice Law and Rules, 
section 4503). Since section 108(3) of the Open Meetings Law 
exempts from its provisions "any matter may con£ idential 
by ••• state law", and since the communications subject to the 
attorney-client privilege are confidential, a public body may in 
my view seek legal advice from its attorney acting in his capa
city as an attorney outside the scope of the Open Meetings Law. 
It is possible that some of the gathering in question might have 
been exempt from the Open Meetings Law. However, to the extent 
that action was taken, I believe that the Open Meetings Law would 
have applied. 

Lastly, when a public body takes action by means of a 
vote, its action must ordinarily be memorialized in the form of 
minutes. Section 106 of the Open Meetings Law pertains to min
utes of meetings and states that: 

"1. Minutes shall be taken at all 
open meetings of a public body which 
shall consist of a record or summary 
of all motions, proposals, resolu
tions and any other matter formally 
voted upon and the vote thereon. 

2. Minutes shall be taken at execu
tive sessions of any action that is 
taken by formal vote which shall con
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereon: pro
vided, however, that such summary need 
not include any matter-which is not 
required to be made public by the free
dom of information law as added by 
article six of this chapter. 

3. Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of the 
freedom of information law within two 
weeks from the date of such meetings ex-
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cept that minutes taken pursuant to sub
division two hereof shall be available 
to the public within one week from the 
date of the executive session." 

As such, with respect to open meetings, minutes must, at a min
imum, consist of a record or summary of all motions, proposals, 
resolutions and any other matters upon which votes are taken. 
Minutes of open meetings are, in my view, available in their 
entirety. With respect to action taken in an executive session, 
a record or summary of the final determination of action must be 
prepared and made available to the extent required by the Freedom 
of Information Law. If no action is taken during an executive 
session, minutes of the executive session need not be prepared. 

In addition, I point out that the Freedom of Information 
Law, since its enactment in 1974, has contained what may be 
viewed as an open meetings or open vote requirement. Section 
87 (3) of the Freedom of Information Law states in relevant part 
that: 

"Each agency shall maintain: 

(a) a record of the final vote of 
each member in every agency proceed
ing in which the member votes ••• " 

Since the Council is an "agency" as defined by the Freedom of 
Information Law [see section 86(3)], minutes, in my opinion, 
should include reference to each motion made or action taken 
during a meeting, as well as, reference to each member's vote as 
affirmative or negative. 

RJF :jm 

I hope that the foregoing is responsive to your questions. 

Sincerely, 

~S-✓~ 
Robert J. Freeman 
Executive Director 



STATE OF NEW YORK 
DEPARTMENT OF STATE 
COMMITTEE ON OPEN GOVERNMENT 

~o-r;l-f70 -

OrnL-ft:6 -
COMMITTEE MEMBERS 

WILLIAM BOOKMAN 
JOHN C. EGAN 

163 WASHING TQN AVENUE. ALBANY. NEW YORK 12231 
{518) 474-2518. 2791 

DALL W. FORSYTHE 
\'VAL TEA W. GflUNFELD 
ST AN LUNDINE 
LAURA RIVERA 
DAVID A. SCHULZ 
BARBARA SHACK. Cha" 
G>\IL S. SHAFFER 
GILBERT P. SMITH 
PRISCILLA A. WOOTEN June 6, 1989 

<=XECUTIVE DIRECTOR 
ROBERT J . FREEMAN 

• 

• II- Ill .-

The staff of the Commi ttee on Open Government is authorized to 
issue to advisory opini ons. The ensuing staff advisory opi nion 
is based solely upon the facts presented in your correspondence. 

Dear Ms. Schmucker: 

I have receivedyour .letter of May 26 in which you raised 
a series of i ssues -concerning the- implementation of the Open 
Meetings Law by the Boar d of Education of the East Isl i p School 
District. · 

According to your letter, open meetings are scheduled to 
begin at 8 p.m. However, preceding its meetings, "the- Board 
meets in a small room behind closed doors - in 'executive 
sess i on'". Voting by the Boar d is apparently carried out infor
mally as f ollows: "The following - (item) has been requested •.• 
Motion, Second, Aye". You added that there "were many meet i ngs 
held to formulate the budget", but that "(n]one of these meetings 
were announced to the -publ i c". In another case, it appears t hat 
a decision was made without any -public discussion -of the i ssue. 
Further, the "super i ntendent's contract has been renewed- each 
year in Executive Sess ion~. Finally, you wrot e that µmi nutes are 
not available to the public for s h e weeks after the meet i ng. 
This is two weeks after the meeting in which they are approved". 

In this regard, I offer the following comments • . 

-First, - it• is emphasized .. that the definition- of "meeting" 
[see --Open Meetings Law, section 102 (1)] has--been broadly inter
preted by the courts. -In a landmark decision· r endered in 1978, 
t he Court of Appeals, the state '•s highest court, found that• any 
gathering of -a quorum of a public -body for -the purpose - of -con- · 
ducting public business is a "meeting" that must be convened open 
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to the public, whether or not there is an intent to take action 
and regardless of the manner in which a gathering may be charac
terized [see Orange County Publications v. Council of the City 
of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 

I point out that the decision cited above was precipitated 
by contentions made by public bodies that so-called "work 
sessions", agenda sessions and similar gatherings held for the 
purpose of discussion, but without an intent to take action, fell 
outside the scope of the Open Meetings Law. In discussing the 
issue, the Appellate Division, whose determination was unani
mously affirmed by the Court of Appeals, stated that: 

"We believe that the Legislature in
tended to include more than the mere 
formal act of voting or the formal 
execution of an official doctnnent. 
Every step of the decision-making 
process, including the decision it
self, is a necessary preliminary to 
formal action. Formal acts have 
always been matters of public record 
and the public has always been made 
aware of how its officials have voted 
on an issue. There would be no need 
for this law if this was all the 
Legislature intended. Obviously, 
every thought, as well as every affirm
ative act of a public official as it 
relates to and is within the scope of 
one's official duties is a matter of 
public concern. It is the entire 
decision-making process that the Legis
lature intended to affect by the enact
ment of this statute" (60 AD 2d 409, 
415). 

The court also dealt with the characterization of meetings 
as "informal", stating that: 

"The word 'formal' . is defined merely 
as 'following or according with es
tablished form, custom, or rule' 
(Webster's Third New Int. Dictionary). 

We believe that it was inserted to 
safeguard the rights of members of a 
public body to engage in ordinary social 
transactions, but not to permit the use 
of this safeguard as a vehicle by which 
it precludes the application of the law 
to gatherings which have as their true 
purpose the discussion of the business 
of a public body" (id.). 
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Based upon the direction given by the courts, if a quorum 
of the School Board is present at the gatherings held prior to 
the open meetings, those gatherings are, in my opinion, meetings 
that should be convened open to the public. 

Second, every meeting of a public body must be preceded by 
notice of the time and place of the meeting. Section 104(1) of 
the Law pertains to meetings scheduled at least a week in advance 
and requires that notice be given to the news media (at least 
two) and to the public by means of posting in one or more 
designated, conspicuous public locations not less than 
seventy-two hours prior to such meetings. Section 104(2) per
tains to meetings scheduled less than a week in advance and re
quires that notice be given to the news media and to the public 
by means of posting in the same manner as prescribed in section 
104(1) "to the extent practicable" at a reasonable time prior to 
such meetings. Therefore, it is reiterated that notice must be 
provided prior to all meetings, regardless of whether the meet
ings are considered formal or otherwise. 

Third, it is noted that the Open Meetings Law is based 
upon a presumption of openness. All meetings of public bodies 
must be conducted open to the public except to the extent that 
one or more grounds for executive session may be applicable. I 
point out that section 102(3) of the Law defines the phrase 
"executive session" to mean a portion of an open meeting during 
which the public may be excluded. Moreover, a public body must 
follow a procedure prescribed by the Law during an open meeting 
before it may enter into a closed or "executive session". 
Specifically, section 105(1) of the Open Meetings Law states in 
relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a pub
lic body may conduct an executive 
session for the below enumerated pur
poses only ••• " 

In view of the foregoing, it is clear in my view that an execu
tive session is not separate and distinct from an open meeting, 
but rather that it is a portion of an open meeting during which 
the public may be excluded. It is also clear that a public body 
cannot enter into an executive session to discuss the subject of 
its choice. On the contrary, an executive session may be held 
only to discuss a subject listed in the Open Meetings Law as 
appropriate for discussion behind closed doors. Even if there is 
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a basis for entry into an executive session during the 
pre-meeting gatherings described in your letter, those meeting 
must, in my view, be preceded by notice and convened open to the 
public, followed by a motion to go into executive session, indi
cating the reason and carried by a majority vote of the Board. 

Fourth, if a quorum of the Board convened to discuss the 
formulation of the budget, I believe that those gatherings, for 
reasons discussed earlier, constituted "meetings" subject to the 
Open Meetings Law. Most issues involving the preparation of a 
budget must, in my opinion, be discussed in public, for none of 
the grounds for entry into an executive session would be 
applicable. 

Of possible significance is section 105 (1) (f), which 
permits a public body to enter into an executive session to 
discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, disci
pline, suspension, dismissal or re
moval of a particular person or 
corporation ••• " 

While issues relative to a budget might have an impact upon 
personnel, those issues often relate to personnel by department 
or as a group, for example, or the manner in which public moneys 
may be expended. To the extent that discussions of the budget 
involve considerations of policy relative to the expenditures of 
public moneys, I do not believe that there would be any legal 
basis for entering into an executive session [see e.g., Orange 
County Publications v. City of Middletown, the Common Council of 
the City of Middletown, Sup. Ct., Orange Cty., December 6, 1978; 
Orange County Publications v. County of Orange, Legislature of 
the County of Orange and the Rules, Enactments and Intergovern
mental Relations Committee of the County Legislature, Sup. Ct., 
Orange Cty., October 26, 1983. 

Nextj with respect to action-taken during an executive 
session, regard, as a general rule, a public body subject to the 
Open Meetings Law may take action during a properly convened 
executive session [see OpenMeetingsLaw section 105(1)]. If 
action is taken during an executive session, minutes reflective 
of the action, the date and the vote must be recorded in minutes 
pursuant to section 106(2). When an issue is discussed during an 
executive session, but no action is taken, minutes of the execu
tive session need not be prepared. It is noted that under -sec
tion 106(3) of the Open Meetings Law minutes of both open meet
ings and executive sessions are available in accordance with the 
Freedom of Information Law. Nevertheless, various interpreta-
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tions of the Education Law, section 1708(3), indicate that, ex
cept in situations in which action during a closed session is 
permitted or required by statute, a school board cannot take 
action during an executive session (see United Teachers of North
port v. Northport Union Free School District, 50 AD 2d 897 
(1975); Kursch et al v. Board of Education, Union Free School 
District #1, Town of North Hempstead, Nassau County 7AD 2d 922 
(1959); Sanna v. Lindenhurst, 107 Misc. 2d 267, modified 85 AD 
2d 157 aff'd 58 NY 626 (1982)]. Therefore, I believe that votes 
to renew the superintendent's contract should have been taken 
during open meetings. 

Lastly, the Open Meetings Law requires that minutes of 
open meetings bodies be prepared and made available within two 
weeks. There is nothing in the Open Meetings Law or any other 
statute of which I am aware that requires that minutes be 
approved. Nevertheless, as a matter of practice or policy, many 
public bodies approve minutes of their meetings. In the event 
that minutes have not been approved, to comply with the Open 
Meetings Law, it has consistently been advised that minutes be 
prepared and made available within two weeks, and that if the 
minutes have not been approved, they may be marked "unapproved", 
"draft" or "non-final", for example. By so doing within the 
requisite time limitations, the public can generally know what 
transpired at a meeting; concurrently, the public is effectively 
notified that the minutes are subject to change. 

In addition, I point out that the Freedom of Information 
Law, since its enactment in 1974, has contained what may be 
viewed as an open meetings or open vote requirement. Section 
87(3) of the Freedom of Information Law states in relevant part 
that: 

"Each agency shall maintain: 

(a) a record of the final vote of 
each member in every agency proceed
ing in which the member votes ••• " 

Since the Board is an "agency" as defined by the Freedom of 
Information Law [see section 86(3)], minutes, in my opinion, 
should include reference to each motion made or action taken 
during a meeting, as well as reference to each member's vote as 
affirmative or negative. 

In an effort to enhance compliance with the Open Meetings 
Law, a copy of this opinion will be sent to the Board of 
Education. 



----------------------- -------

' 

• 

Ms. Norma Schmucker 
June 6, 19 89 
Page -6-

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Board of Education, East Islip School District 
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The staff of the Committee on Open Gov.ernment is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Mr. McAllister: 

As you are aware, your letter of June 1, 1989, addressed 
to Secretary of State Shaffer has been forwarded to the Committee 
on Open Government. The Committee, a unit of the Department of 
State upon which the Secretary of State serves as a member, is 
responsible for advising with respect to the Freedom of Informa
tion and Open Meetings Laws. Further, as indicated above, the 
staff is authorized to advise on behalf of the Committee and its 
members. 

In brief, your question is whether the Frederic Remington 
Art Museum is an agency of municipal government, particularly 
with respect to the status of meetings of its Board of Trustees 
under the Open Meetings Law. 

Having reviewed the Museum's Provisional Charter and 
By-laws, copies of which you forwarded, I attempted to elicit 
additional information concerning the Museum and its Board from a 
variety of sources, including yourself. As I understand the 
issue from a historical perspective, near the turn of the 
century, Mr. Remington's widow donated paintings, sculptures and 
other works of her late husband to the Ogdensburg Public Library, 
which continues to own much of the Museum's collection. Because 
the work of the Museum became too great a burden for the Library 
to handle effectively, a new educational corporation, the Freder
ic Remington Museum, was created in 1981 and was granted a provi
sional charter. The By-laws indicate that members of the Board 
"are appointed by the Mayor of the City of Ogdensburg, upon re-
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commendation of the Board of Trustees of the Frederic Remington 
Art Museum, with the advice and consent of the City Council." 
Further, the City provides money for "staff salaries, fringe 
benefits and insurance on the collection." In addition, you indi
cated that much of the staff consists of civil servants who are 
public employees. 

Based on the foregoing, I offer the following comments. 

First, the Open Meetings Law is applicable to meetings of 
public bodies, and section 102(2) of that statute defines "public 
body" to mean: 

11 
••• any entity, for which a quorum is 

required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined ig section sixty
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body. " 

By viewing the language quoted above in terms of its 
components, I believe that the Board is a "public body" subject 
to the Open Meetings Law. The Board is an entity consisting of 
at least two members, for the By-Laws specify that it includes 
from 13 to 17 members. Section VIII of the By-Laws refers to a 
quorum requirement. Under the circumstances, since the Board 
historically is an offshoot of the Public Library, which in turn 
is an arm of City government, and since most of the staff con
sists of civil servants, I believe that the Board conducts public 
business and performs a governmental function for a public 
corporation, which, in this instance, is the City of Ogdensburg. 
If my analysis is accurate, each of the elements needed to con
clude that the Board is a public body is,.present. 

Second, as a general matter, the Open Meetings Law is 
based upon a presumption of openness. Stated differently, meet
ings of public bodies must be, conducted open to the public, ex-· 
cept to the extent that an executive session may properly be 
convened. Section 105 (lL'of the Law specifies and limits the 
topics that may be discussed during an executive session. 

Third, due to your concerns regarding the capacity of 
Board members to exchange ideas outside the context of an open 
meeting, as suggested during our conversation, it may be 
worthwhile to consider the presentation or exchange of 
information or ideas in writing. Here I direct your attention to 
the Freedom of Information Law. That statute is applicable to 
agency records, and section 86 (3) defines "agency" to mean: 
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"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 

In my view, the Board would constitute an "agency," for it 
performs a governmental or perhaps a proprietary function for a 
municipality. 

Like the Open Meetings Law, the Freedom of Information Law 
is based upon a presumption of access. All records are 
available, except those records or portions thereof falling 
within the scope of the grounds for denial appearing in section 
87 (2) of the Law. 

. 
Relevant to the suggestion made earlier concerning an 

exchange of ideas made by means of written communications is 
section 87(2) (g). That provision permits an agency to withhold 
records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; 

iii. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed ' 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. 
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Memoranda communicated between yourself and the Board or 
among Board members would constitute "intra-agency materials." 
Further, to the extent that those materials consist of ideas, 
recommendations or opinions, for example, I believe that they 
could be withheld. While there might not be any basis for dis
cussion of those matters in executive session, the exchange of 
written materials might enable the members to be more focused at 
meetings or to avoid raising issues of questionable merit. 

I hope that the foregoing will be of use to you and the 
Board. Should any further questions arise, please feel free to 
contact me. 

RJF:saw 

Sincerely, 

:f~~ :[,j/U __ _ 
Robert J. Freeman 
Exesutive Director 
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The staff of the Committee on Open Government is author ized to 
issue advisory opinions. The ensui ng staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr . Gerber : 

I have received your letter of May 31, 1989, as well as 
the materials attached to it. 

You referred initially to two appeals directed - to the 
Village of Liberty that had not been answered and which you for 
warded to this office with a previous l etter. I addressed the 
i ssues relating to those appeals in a letter dated May 31, 1989. 
As such, it appears that your most recent correspondence· -and my 
response to you crossed in the ma-il. I hope tha t the response 
satisfactorily c l arified and resolved the issues. 

The remaining issue raised in your letter perta-ins- to 
minutes of meetings. According to your letter, having r:eviewed· 
the Village's minute book on May 26; you found that - there were no 
minutes concerning a meeting held in -April and a t least one other 
meeting. You also indicated that votes were taken at the .meet 
ings in question. 

In this regard, . as you may be aware, the--Open -Meetings- Law 
requires that minutes of meetings -of public -bodies - be -prepared · 
and made avail abl e. It - is noted that section 106 -of -- tha·t statute 
provides what might be characterized as• mini mum -requirements 
concern ing- the- contents of minutes. More specifically, the cited 
provis ion states that: 

"-1. Mi nutes . shall be taken ·at all · open 
meetings of a public body -which sha ll 
consist of a record or summary of al l 
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motions, proposals, resolutions and any 
other matter formally voted upon and the 
vote thereon. 

"2. Minutes shall be taken at executive 
sessions of any action that is taken by 
formal vote which shall consist of a 
record or summary of the final determina
tion of such action, and the date and the 
vote thereon; provided, however, that 
such summary need not include any matter 
which is not required to be made public 
by the Freedom of Information Law as 
added by article six of this chapter. 

"3. Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of the 
freedom of information Law within two 
weeks from the date of such meeting ex
cept that minutes taken pursuant to sub
division two hereof shall be available to 
the public within one week from the date 
of the executive session." 

If indeed votes were taken at the meetings in question, I 
believe that those actions were required to have been 
memorialized in minutes. Moreover, it is clear in my opinion 
that minutes of open meetings must be prepared and made available 
within two weeks of the meetings to which they pertain. 

Lastly, while the Open Meetings Law does not require that 
minutes be approved, it is recognized that many public bodies 
routinely review minutes prepared by a clerk, for example, and 
officially vote to approve them. In the event that minutes have 
not been approved, to comply with the Open Meetings Law, it has 
consistently been advised that minutes be prepared and made 
available within two weeks, and that if the minutes are 
unapproved, they may be marked "unapproved," "draft" or 
"non-final," for example. By so doing within the requisite time 
limitations, the public can generally know what transpired at a 
meeting; concurrently, the public is effectively notified that 
the minutes are subject to change. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Shn~erely, 

~~1 .f~-----
Robert J. Freeman 
Executive Director 

RJF:saw 

cc: Deborah Tanous, Clerk/Treasurer 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Benedict: 

I have received your letter of May 30, as well as the 
materials attached to it. 

According to your letter, various requests for records of 
the Mt. Pleasant Cottage School District have been denied by the 
District Superintendent, Dr. Peter P. Gioiella. The records 
sought include minutes of meetings of the Board of Education, the 
current School District budget, a copy of a collective bargaining 
agreement applicable to administrators, and records reflective of 
moneys expended on "legal fees, lawyers and related legal 
expenses" during the current fiscal year. 

In this regard, I offer the following comments. 

First, with respect to minutes of meetings, the Open Meet
ings Law requires that minutes be prepared and made available. 
Section 106(1) of the Open Meetings Law pertains to minutes of 
open meetings and states that: 

"Minutes shall-be taken at all open 
meetings of a public body which 
shall consist of a record or summary 
of all motions, proposals, resolu
tions and any other matter formally 
voted upon and the vote thereon." 
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Further, section 106(3) of provides that: 

"Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of the 
freedom of information law within two 
weeks from the date of such meetings ex
cept that minutes taken pursuant to sub
division two hereof shall be available 
to the public within one week from the 
date of the executive session." 

As such, minutes of open meetings must be prepared and made 
available within two weeks of the meetings to which they pertain. 
Consequently, I believe that the minutes that you requested must 
be made available upon payment of the appropriate fee for photo
copying. 

Second, with respect to rights of access to records 
generally, the Freedom of Information Law is based upon a pre
sumption of access. Stated differently, all records of an agency 
are available, except to the extent that records or portions 
thereof fall within one or more grounds for denial appearing in 
section 87(2) (a) through (i) of the Law. 

In my opinion, a collective bargaining agreement, a 
contract, as well as the District's budget, would clearly be 
available, for none of the grounds for denial appearing in the 
Freedom of Information Law could appropriately be asserted to 
withhold such records. 

Lastly, bills, vouchers, contracts and similar records 
reflective of expenses incurred by an agency are in my opinion 
generally available, for none of the grounds for denial would be 
applicable. With respect to payments to attorneys, I point out 
that, while the communications between an attorney and client are 
generally privileged, it has been established in case law that 
records of the monies paid and received by an attorney or a law 
firm for services rendered to a client are not privileged [see 
e.g., People v. cook, 372 NYS 2d 10 (1975)]. If, however, por
tions of the time sheets, bills or related records contain infor
mation that is confidential under the attorney-client privilege,
those portions could inmy view be deleted under section- 87{2) {a) 
of the Freedom of Information-Law, which permits an agency to
withhold records or portions thereof that are-"specifically ex
empted from disclosure by state or federal statute" (see Civil 
Practice Law and Rules, section 4503). Therefore, while some 
identifying details or descriptions of services rendered found in 
the records in question might justifiably be withheld, -numbers 
indicating the amounts expended are in my view accessible under 
the Freedom of Information Law. 
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It is also noted that decisions have been rendered under 
the Freedom of Information Law in which it was held that records 
indicating payment by a village to its attorney are available 
[see Minerva v. Village of Valley Stream, Sup. Ct., Nassau 
Cty., August 20, 1981; Young v. Virginia R. Smith, Mayor of 
the Village of Ticonderoga, Supreme Court, Essex County, Jan 9, 
19 87]. 

In an effort to enhance compliance with the Freedom of 
Information Law, a copy of this opinion will be forwarded to Dr. 
Gioiella. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: Dr. Peter P. Gioiella 

Sincerely, 

~1.1~ 
Robert J. Freeman 
Executive Director 
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Mr. Roger Biagi 
Deputy County Executive 
Westchester County 
Michaelian Office Building 
White Plains, New York 10601 

Dear Mr. Biagi: 

I have received your letter of May 8, 1989, which relates 
to an advisory opinion prepared on February 28 at the request of 
Audrey G. Hochberg, a member of the Westchester County Board of 
Legislators. 

Ms. Hochberg questioned the status of "Pre-Board" meet
ings that precede the formal meetings of the County's Board of 
Acquisition and Contract. In brief, it was advised that the 
Pre-Board sessions constitute meetings of a public body that are 
subject to the requirements of the Open Meetings Law. 

You wrote, however, that the gatherings in question are 
staff meetings, adding that they "do not contemplate attendance 
by sitting members of the Board," that "no one is asked to vote" 
and that they are not "de facto" meetings of the Board. You also 
wrote that the purpose of the Pre-Board sessions -"is to determine 
what matters shall be presented by executive branch agencies of 
county government to the Board of Acquisition and Contract •••• The 
Pre-Board meetings are chaired by [you] ••• to gather information, 
spot problems, coordinate the administration's activities and
brief the County Executive when necessary." Further, you indica
ted that: "Staff members who are potential delegates of actual 
Board members in their absence are not delegates at Pre-Board. 
It cannot actually be known until later in the-week when the 
Board of Acquisition and Contract actually meets, whether anyone 
would be acting in behalf of an absent member." 

While 
offered has, 
fered by Ms. 
believe that 

I appreciate your comments, nothing that you have 
from my perspective; refuted any of the facts of

Hochberg in her letter. · Further, I continue to 
the "Pre-Board" sessions are meetings that fall 
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within the requirements of the Open Meetings Law when at 
least two of the three members of the Board or their designees 
attend "Pre-Board" meetings. 

Based upon your comments and those of Ms. Hochberg, it is 
clear that the members of the Board are permitted to and have in 
fact delegated their authority to vote at the Board meetings to 
representatives who act in their stead. It is also clear that 
delegates who have been authorized to act on behalf of members at 
Board meetings attend the Pre-Board gatherings. In my opinion, 
those delegates are essentially the alter egos of the members of 
the Board when they attend the Pre-Board meetings. 

Whether votes are taken at Pre-Board meetings is, in my 
view, irrelevant to the status of these gatherings under the Open 
Meetings Law. On the basis of your letter, it is clear that the 
Pre-Board sessions are held to lay the groundwork for the ensuing 
deliberations and actions to be taken by the Board itself. Con
trary to your assertion, it appears that the Pre-Board meetings 
are in reality de facto meetings of the Board of Acquisition and 
Contract, for the Pre-Board sessions are apparently held to do 
what the Board itself would do in the process leading to decision 
making. 

In short, the Pre-Board sessions are in my opinion analo
gous to the gatherings described in the decision discussed at 
length in my letter to Ms. Hochberg, Orange County Publications, 
Division of Ottoway Newspapers, Inc. v. council of the City of 
Newburg [60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. While it is 
unnecessary to repeat the specific points enunciated in that 
decision, it is reiterated that the thrust of the holding is that 
the entire deliberative process is intended to be affected by the 
Open Meetings Law. The decision made clear that gatherings held 
without any intent to vote but only an intent to discuss, such as 
11 'work sessions, ' 'agenda sessions, ' 'conferences, ' 
'organizational meetings, ' and the like" ( id. at 414) are 
"meetings" subject to the Open Meetings LaW:- In my view, any of 
the gatherings denominated in the previous sentence might be used 
to describe the "Pre-Board" meetings. 

Similarly, although you wrote that it cannot be known 
whether anyone will act in behalf of an absent Board member until 
the Board actually meets at its formal meeting, I-believe such a 
factor or possibility-is irrelevant, for in -reality two kinds of 
meetings are held by -the Board. -One, the formal meeting, -gener
ally involves a situation is which members or their authorized 
representatives convene for the purpose of-taking action. The 
other, the Pre-Board, is as its characterization suggests, a 
meeting attended by several people, including-two representatives 
of "actual" members who have been authorized by those members 
to-vote at the formal meetings. Further, on-the basis of-your 
letter, the representatives of the members attend due to their 
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roles as the delegates of those members in order to carry out 
functions of the Board constituting necessary preliminaries to 
eventual action by the Board. 

At the conclusion of your letter, you suggested that my 
opinion relied upon assumptions that were factually inaccurate. 
Other than your characterization of the Pre-Board as a staff 
meeting, I do not believe that anything in your letter serves to 
demonstrate that my assumptions were anything but accurate. As 
such, I continue to advise that the Pre-Board meetings are sub
ject to the Open Meetings Law. 

If you would like to discuss the matter, please feel free 
to contact me. 

RJF:saw 

cc: Hon. Audrey G. Hochberg 
Ed Tagliaferri 

Sincerely, 

~~~ 
Robert J. Freeman 
Executive Director 
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Honorable Edward R. Grause 
Town Chairman 
Town of Hempstead Democratic 

Committee 
94 Newbridge Road 
East Meadow, New York 11554 

June 16, 19 89 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence • 

Dear Chairman Grause: 

I have received your letter of June 6, as well as the 
materials attached to it. 

One of the items included among the materials is a portion 
of a copy of the "regular" calendar prepared in conjunction with 
a meeting of the Nassau County Board of Supervisors. The problem 
is that the calendar includes little in the way of description 
with respect to matters that will be considered by the Board at 
its meetings. You wrote that: "The refusal of the Board of 
Supervisors to permit examination of a more detailed 'member' 
calendar or the back-up documentation makes it impossible for 
the public to weigh the merits or demerits of any given proposal 
and to take a position." In addition, you inferred that the 
Board considers "all of the inter-departmental memoranda as 
'classified' ••• " 

In this regard, I offer the following comments. 

First, there is nothing in the-Freed.an of Information Law 
or the Open Meetings- Law-·that specifically refers to agendas or 
calendars relating to meetings. 

• Second, under the circumstances that you described, it 
would appear that "regular" and "member" calendars, as well as 
"back-up" materials distributed to or used by Board-members in 
preparation for or at its-meetings, could be characterized-as 
"intra-agency materials• that fall within the scope of section 
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87 (2) (g) of the Freedom of Information Law. The cited provision 
states that an agency may withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; 

111. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. 

I would conjecture that some aspects of the records in 
question, particularly "back-up materials", would consist, at 
least in part, of statistical or factual information accessible 
under section 87(2) (g) (i). Consequently, it is suggested that a 
request be made prior to meetings, specifying your interest in 
obtaining statistical or factual materials found within the 
records sought. 

Third, it is noted similar• issues have arisen frequently. 
Often records used by members.of public bodies are reviewed and 
discussed at open meetings but are not distributed to members of 
the public who attend. The result may be a discussion of facts 
and figures that are unknown to the public. Due to the 
expressions of frustration, the Committee has recommended to the 
Governor and the Legislature that the Open Meetings Law. specify 
that, with certain restrictions, records discussed at an open 
meeting must be available to the· public prior to or at the 
beginning of a meeting. Our proposal, however, has not resulted 
in the passage of legislation. 

In another unrelated aspect of your letter,·you wrote•that 
two -members of the Town Board of the Town of Hempstead recently 
announced their resignations from the Board. On the following 
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morning, the Board met and appointed two new members. You wrote 
that you were "told that section 62 of the Town Law covers such 
meetings and that upon written notice of two members, a special 
meeting can be convened on two days notice." You added that "At 
no time was any notice given to the public." 

With regard to special meetings held by Town Boards, 
section 62(2) of the Town Law states in relevant part that: 

"The supervisor of any town may, and 
upon written request of two members of 
the board shall within ten days, call 
a special meeting of the town board by 
giving at least two days notice in 
writing to members of the board of the 
time and the place where the meeting 
is to be held. 11 

I point out that section 62 of the Town Law pertains to 
notice given to members of a town board; the requirements of 
that provision are distinct from the Open Meetings Law, which 
requires that additional notice must be given to the public and 
the news media in accordance with section 104 of that law. In 
addition, although two days notice was apparently not given to 
members of the Board, the State Comptroller and others have ad
vised that the members may meet if they waive the notice 
requirement, and that if Board members are present and partici
pate at a special meeting, business may be transacted, even 
though two days written notice was not given (see e.g., 1962 Ops. 
St. Canpt. #977). 

Separate and distinct from the notice provisions of 
section 62 are the notice requirements of the Open Meetings Law. 
Specifically, section 104 of that statute states that: 

"1. Public notice of the time and 
place of a meeting scheduled at least 
one week prior thereto shal 1 be·· given 
to the news. media and· shall be -con-
spicuously posted in one or more 
designated public locations at least 
seventy-two hours before each 
meeting. 

2. Public notice of the time and 
place of every other meeting shall be 
given, to the.extent practicable,- to 
the- news media and shall be conspicu
ously posted in. one or more desig-· 
nated public locations at a reason
able time prior thereto. 

3. The public notice provided for by 
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this section shall not be construed 
to require publication as a legal no 
notice." 

Stated differently, if a meeting is scheduled at least a week in 
advance, notice of the time and place should be given to the news 
media (at least two) and to the public by means of posting in one 
or more designated public locations, not less than seventy-two 
hours prior to the meeting. If a meeting is scheduled less than 
a week in advance, again, notice must be given to the news media 
and posted in the same manner as described above, "to the extent 
practicable, " at a reasonable time prior to the meeting. 
Therefore, if, for example, there is a need to convene quickly, 
the notice requirements can generally be met by telephoning the 
local news media and by posting notice in one or more designated 
locations. If notice was not given pursuant to the Open Meetings 
Law, the Board in my opinion would have failed to have complied 
with district law. 

Since you asked "what can be done," I direct your 
attention to section 107 (1) of the Open Meetings Law, which 
pertains to the enforcement of that law and states in part that: 

"Any aggrieved person shall have standing 
to enforce the provisions of this ar
ticle against a public body by the com
mencement of a proceeding pursuant to 
article seventy-eight of the civil prac
tice law and rules, and/or an action for 
declaratory judgement and injunctive 
relief. In any such action or proceed
ing, the court shall have the power, 
in its discretion, upon good cause 
shown, to declare any action or part 
thereof taken in violation of this 
article void in whole or in part." 

However, the same provision also states that: 

"An unintentional failure to fully com
ply with the notice provisions required 
by this article shall not alone be 
grounds for invalidating any action 
taken at a meeting of a public body." 

As such, in the kind of situation that you described, one 
issue would involve whether a failure to give notice was 
unintentional or otherwise. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: saw 

cc: Thomas L. Carroll 
Town Board, Town of Hempstead 

Sincerely, 

~s,f~ 
Robert J. Freeman 
Executive Director 



WILLIAM BOOKMAN 
R. WAYNE DIESEL 
WILLIAM T. DUFFY, JR. 
JOHN C. EGAN 
WALTER W. GRUNFELO 
STAN LUNDINE 
LAURA RIVERA 
BARBARA SHACK, Chair 
GAIL S. SHAFFER 
GILBERT P. SMITH 
PRISCILLA A. WOOTEN 

STATE OF NEW YORK 
DEPARTMENT OF ST ATE 
COMMITTEE ON OPEN GOVERNMENT om L- AO _ I f.p 3 1t' 

162 WASHING TON AVENUE, ALBANY, NEW YORK, 12231 

(518) 474-2518, 2791 

June 16, 1989 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

' 

.. . - ' -

The staff of the Committee on o en Government is authorized -to 
issue to advisory opinions. The ensuing staff advisory opin on 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Heffner: 

I have received your letter of June 9 in which you raised 
questions concerning the Open Meetings Law. 

Your first -question is- whether a taxpayer can tape record 
school board and town board meetings. 

In this regard, by way of background, until 1979, there 
has been but one judicial -determination regarding the use of tape 
recorders at meetings of public bodies. The only case on the 
subject was Davidson v. Canmon Council of the City of White 
Plains, 244 NYS 2d 385, which -was - decided in 1963. In short, the 
court in Davidson .found that the presence -of a tape recorder · 
might detract from the -deliberative process-. • Therefore, • i t was 
held that a -public body could adopt rules- -generally prohibiting 
the use of tape recorders at open meetings. 

· Notwithstanding Davidson, • however, the Committee advised 
that the use of tape recorders should not be prohibited in situa
tions in which the devices are inconspicuous, for the presence of 
such devices would not detract from the -deliberative -process. - In 
the Committee's view, a rule prohibiting the use of unobtrusive-· 
tape recording -devices would -not be reasonable .. if-·the -presence of 
such devices would not detract fran the deliberative process. 

This contention was -initially confirmed ina •decision 
rendered in 1979. That decision arose when two individuals • · 
sought to use : their tape -recorders ata meeting of a school board 
in -Suffolk County.. -The school board refused permission and in 
fact complained- to -local law -enforcement authorities who -arrested 
the two individuals. In determining the issues, the court in 
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People v. Ystueta, 418 NYS 2d 508, cited the Davidson decision, 
but found that the Davidson case: 

11 
••• was decided in 1963, some fifteen 

(15) years before the legislative pas
sage of the 'Open Meetings Law', and 
before the widespread use of hand held 
cassette recorders which can be opera
ted by individuals without interference 
with public proceedings or the legisla
tive process. The need today appears 
to be truth in government and the res
toration of public confidence and not 
'to prevent star chamber proceedings' 
••• In the wake of Watergate and its 
aftermath, the prevention of star cham
ber proceedings does not appear to be 
lofty enough an ideal for a legislative 
body; and the legislature seems to 
have recognized as much when it passed 
the Open Meetings Law, embodying prin
ciples which in 1963 was the dream of a 
few, and unthinkable by the majority." 

More recently, the Appellate Division, Second Department, 
affirmed a decision of the Supreme Court, Nassau County, which 
annulled a resolution adopted by a board of education prohibiting 
the use of tape recorders at its meetings and directed the board 
to permit the public to tape record public meetings of the-board 
[Mitchell v. Board of Education of Garden City School District, 
113 AD 2d 924 (1985)). In so holding, the Court stated that: 

"While the board of education has sup
plied this court with a battery of 
reasons supporting its positions, its 
resolution prohibiting the use of tape 
recorders at its public meetings was 
far too restrictive, particularly when 
viewed in light of the legislative 
scheme embodied in the Open Meetings 
Law (Public Officers law art. 7) which 
was-enacted and designed to enable 
members of the public to 'listen to the 
deliberations and decisions that go 
into the making of public policy'" (id. 
at 925). -

In view of the judicial determination rendered by-the 
Appellate Division, I believe that a member of the public may 
tape record open meetings of public bodies, including meetings of 
town boards and boards of education. 
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Secondly, you asked whether minutes of executive sessions 
must be taken and whether the preparation of such minutes is 
"mandatory or optional." 

Here I direct your attention to section 106 of the Open 
Meetings Law. Subdivision (1) of section 106 pertains to minutes 
of open meetings and states that: 

"Minutes shall be taken at all open 
meetings of a public body which shall 
consist of a record of summary of all 
motions, proposals, resolutions and any 
other matter formally voted upon and 
the vote thereon." 

In view of the foregoing, minutes of meetings must, at a minimum, 
contain the types of information described above. It is 
emphasized that there is nothing in the Law that precludes a 
board from preparing minutes that are more expansive and detailed 
than required by the Open Meetings Law. 

Subdivision (2) of section 106 concerns minutes of an 
executive session. It is noted that, as a general rule, a public 
body may vote during a properly convened executive session, un
less the vote is to appropriate public monies. If action is 
taken during an executive session, the provision cited above 
requires that: 

"Minutes shall be taken at executive 
sessions of any action that is taken by 
formal vote which shall consist of a 
record or summary of the final determi
nation of such action, and the date and 
vote thereon; provided, however, that 
such summary need not include any mat
ter which is not required to be made 
public by the freedom of information 
law as added by article six of this 
chapter." 

If, for example, an issue is discussed during an executive 
session, but no action is taken, minutes of the executive session 
need not be prepared. 

Subdivision (3) of section 106 states that: 

"Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions-of 
the freedom of information law within 
two weeks from the date of such meeting 
except that minutes taken pursuant to 
subdivision two hereof shall be avail-
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able to the public within one week from 
the date of the executive session." 

As such, minutes of open meetings must be prepared and made 
available within two weeks of such meetings. If action is taken 
during an executive session, minutes indicating the nature of the 
action taken, the date and the vote must be prepared and made 
available within one week to the extent required by the Freedom 
of Information Law. 

In the event that minutes are not approved within the- time 
periods prescribed in section 106(3), it has been advised that 
the minutes nonetheless be made available after having been mark
ed "unapproved', "draft', or "non-final", for example. 

The preceding comments concerning minutes of executive 
sessions pertain generally to public bodies. Nevertheless, vari
ous interpretations of the Education Law, section 1708(3), indi
cate that, except in situations in which action during a closed 
session is permitted or required by statute, a school board can
not take action during an executive session [see United Teachers 
of Northport v. Northport Union Free School District, 50 AD 2d 
897 (1975); Kursch et al v. Board of Education, Union Free 
School District #1, Town of North Hempstead, Nassau county, 7 AD 
2d 922 (1959); Sanna v. Lindenhurst, 107 Misc. 2d 267, modi
fied 85 AD 2d 157, aff'd 58 NY 2d 626 (1982)). If a school board 
does not vote during its executive sessions, minutes of those 
sessions need not be prepared. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:saw 

Sincerely, 

JW;~~1-~ 
Robert J. Freeman -
Executive Director 
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The staff of the Committee on Open Government is authorized to 
is.sue to advisory opi nions . The ensuing · staf\ advisory opinion 
is based solely upon the facts presented in your correspondence, 
unless otherwise indi cated . 

Dear Ms. Aiello: 

I have received your letter of June 11 concerning our 
recent telephone conversation. 

You have requested an advisory opinion concerning the use 
of tape recorders at meetings of the Board of Trustees of the . 
Village of Herkimer , on whi ch you serve as a member . 

• I 

In this regard, by way of background , until 1979 , there 
has been but one judicial - determination regarding the use of tape 
recorders at meetings of public bodies. The only case on the 
subject wa s Davidson v . Common Council of the City of White 
Plains, 244 NYS 2d 385 , which was decided i n 1963. In short, the 
court in Davidson found that the presence- of a tape recorder 
might detract from the deliberative proces s . Therefore, i t was 
held that a public body could adopt rules generally prohibiting 
the use of tape recorders at open meetings . 

Notwithstanding Davidson, however , theCanmittee advised 
that the use of tape recorders should not be prohibited in situa
tions in which the devices are inconspicuous, for the presence of 
s uch device s would not detract from the deliberative process. In 
the Committee ' s view, a rule prohibiting the use of unobtrusive 
tape recording devices would not -be reasonable-- if· the -.pres-ence of 
such devices would not detract from the deliberati ve process. 
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This contention was initially confirmed in a decision 
rendered in 1979. That decision arose when two individuals 
sought to use their tape recorders at a meeting of a school board 
in Suffolk County. The school board refused permission and in 
fact complained to local law enforcement authorities who arrested 
the two individuals. In determining the issues, the court in 
People v. Ystueta, 418 NYS 2d 508, cited the Davidson decision, 
but found that the Davidson case: 

" ••• was decided in 1963, some fifteen 
(15) years before the legislative pas
sage of the 'Open Meetings Law', and 
before the widespread use of hand held 
cassette recorders which can be opera
ted by individuals without interference 
with public proceedings or the legisla
tive process. The need today appears 
to be truth in government and the res
toration of public confidence and not 
'to prevent star chamber proceedings' 
••• In the wake of Watergate and its 
aftermath, the prevention of star cham
ber proceedings does not appear to be 
lofty enough an ideal for a legislative 
body; and the legislature seems to 
have recognized as much when it passed 
the Open Meetings Law, embodying prin
ciples which in 1963 was the dream of a 
few, and unthinkable by the majority." 

More recently, the Appellate Division, Second Department, 
affirmed a decision of the Supreme court, Nassau County, which 
annulled a resolution adopted by a board of education prohibiting 
the use of tape recorders at its meetings and directed the board 
to permit the public to tape record public meetings of the board 
[Mitchell v. Board of Education of Garden City School District, 
113 AD 2d 924 {1985)]. In so holding, the court stated that: 

"While the board of education has sup
plied this court with a battery of 
reasons supporting its positions, its 
resolution prohibiting the use of tape 
recorders at its public meetings was 
far too restrictive, particularly when 
viewed in light of the legislative 
scheme embodied in the Open Meetings 
Law (Public Officers law art. 7} which 
was enacted and designed to enable 
members of the public to 'listen to the 
deliberations and decisions that go 
into the making of public pol icy' " (id. 
at 925). -
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In view of the judicial determination rendered by the 
Appellate Division, I believe that any person may tape record 
ope~ meetings of public bodies, including meetings of a village 
board of trustees. 

During our conversation, you also raised the issue of your 
authority to tape record executive sessions. Since an executive 
session involves a portion of a meeting during which the public 
may be excluded, it does not appear that the Open Meetings Law or 
the decisions cited earlier would govern the issue of the 
capacity of a member of a public body to record the discussion 
during an executive session. From my perspective, since it has 
been held in a variety of contexts that a public body may 
establish reasonable rules to govern its own proceedings, the 
question would be whether the Board has adopted a rule on the 
subject and, if so, whether the rule is reasonable. Absent such 
a rule, it does not appear that it would be illegal for a Board 
member to use a tape recorder at an executive session. While I 
am not an expert on the subject, eavesdropping may be illegal in 
certain circumstances. In a provision of the Penal Law that may 
be relevant, section 250.00(2) defines "mechanical overhearing of 
a conversation 11 to mean 11 the intentional overhearing or recording 
of a conversation or discussion, without the consent of at least 
one party thereto, by a person not present thereat, by means of 
any instrument, device or equipment." As I understand the quoted 
language, if a person is a party to a conversation, that person 
may generally record the conversation. 

As you requested, copies of this opinion will be sent to 
the persons designated in your letter, as well as the Board of 
Trustees. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:saw 

Sincerely, 

~~,,~ 
Robert J. Freeman 
Executive Director 

cc: Board of Trustees, Village of Herkimer 
Gregg DeLuca, Chief of Police 
Samuel J. Conde, P.B.A. President 
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Mr. Carl G. Scalise 
Village Attorney 
Village of Herkimer 
Herkimer, NY 13350 

Dear Mr. Scalise: 

Senator Donovan has asked that I respond to a question 
that you had addressed to him and to Assemblyman Casale concern
ing the Open Meetings Law. As you are aware, · the Open Meetings 
Law authorizes the Committee on Open Government to render opin
ions concerning the interpretation of that statute. 

According to your letter, the Village of Herkimer "is 
repeatedly stalemated with the governmental employees contracts". 
You wrote that "Discussions concerning these contracts are held 
behind closed doors", even though the unions made "tremendous 
demands" relating to the expenditure of public money. You added 
that you "kna,., of no reason why these meetings should be closed 
to the public". 

In this regard, I offer the following comments. 

First, the Open Meetings Law is applicable to meetings of 
public bodies, such as those held by the Board of Trustees of the 
Village. Further, the Open Meetings Law is based on a presump~ 
tion of openness. Stated differently,• meetings must be conducted 
open to the public, except to the extent that the subject matter 
under consideration may properly be discussed during an executive 
session. Paragraphs (a) through (h) of the Open Meetings·Law 
specify and limit the subjects that may be discussed in executive 
sessions. 

Second, one of the grounds for entry into executive 
session, section 105(1) (e), is relevant to your inquiry. The 
cited provision permits a public body to enter into an executive 
session to discuss "collective negotiations pursuant to article 
fourteen of the civil service law". Article fourteen of the 
Civil Service Law is canmonly known as the "Taylor Law", and it 
pertains to the relationship between a public employer (i.e., a 
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municipality) and a public employee union. Consequently, I be
lieve that a public body clearly has the authority to enter into 
an executive session to engage in the kinds of discussions or 
negotiations that are the subject of your inquiry. 

It is noted that section 105(1) of the Open Meetings Law 
requires that a procedure be accomplished by a public body before 
it may conduct an executive session. Specifically, the cited 
provision states in relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meet
ing pursuant to a motion identify
ing the general area or areas of 
the subject or subjects to be con
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only ••• " 

As I interpret that provision quoted above, an executive session 
cannot be held until a motion to do so is made and carried by a 
majority vote of the total membership of a public body • 
Presumably, if a motion to enter into an executive session does 
not carry, an issue that could appropriately be considered behind 
closed doors might be discussed in public. Moreover, the lan
guage of section 105(1) indicates that a public body may conduct 
an executive session under proper circumstances, but that it is 
not required to hold an executive session. As such, it would 
appear that a public body could engage in the kinds of discus
sions you described in public, even though an executive session 
could be held. 

Nevertheless, there is a judicial decision on the subject 
that reached a contrary result. In response to an inquiry by a 
local government official who, like you, sought to open the 
collective bargaining process, I advised that the process could 
be opened to the public, for the Open Meetings Law permits but 
does not require that an executive session be held. However, the 
Supreme Court, Saratoga County, held that theOpenMeetings~Law 
does not apply to collective bargaining negotiations [see Appli
cation of Saratoga County, 476 NYS 2d 1020 (1984)]. While the 
Court cited decisions rendered in other states to bolster its 
conclusion, I do not believe that a clear rationale for the hold
ing was offered. 

In short, although I disagree with the Court's conclusion, 
in good faith, I feel compelled to point out that it is the only 
judicial decision on the subject of which I am aware. Enclosed 
are copies of the decision and the opinion that was prepared at 
the request of Saratoga County. 
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I hope that I have been of some assistance. If you would 
like to discuss the matter, please feel free to contact me. 

RJF :jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Hon. James H. Donovan, Member of the Senate 
Hon. Anthony J. Casale, Member of the Assembly 



r------ - -

I 

ST A TE OF NEW YORK 
DEPARTMENT OF STATE 
COMMITTEE QN OPEN GOVERNMENT 

COMMITTEE MEMBERS 

WILLIAM BOOKMAN 
JOHNC EGAN 

162 WASH/fll.GTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

DALL W. FORSYTHE 
WALTER W. GRUNFELD 
STAN LUND/NE 
LAURA RIVERA 
DAVID A SCHULZ 
BARBARA SHACK. Chair 
GAIL S. SHAFFER 
GILBERT P SMITH 
PRISCILLA A. WOOTEN June 22, 1989 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

• 

• 

Mr. David McKay Wilson 
Westchester Rockland Newspapers 
Corporate Park II 
One Gannett Drive 
White Plains, New York 10604 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence • 

Dear Mr. Wilson: 

I have received your letter of June 15 in which you 
requested an advisory opinion concerning the Open Meetings Law. 

Your inquiry focuses upon a meeting of the Board of the 
Metro-North Commuter Railroad held on June 14. According to your 
letter: 

"The Board called an executive session, 
announcing that they were to discuss 
'litigation matters' and personnel be
hind closed doors. When they reconvened, 
[you] requested that the Board Chairman, 
Constantine Sidamon-Eristoff, identify 
the litigation under discussion. He re
fused, saying it would compromise the 
railroad's position." 

You wrote, however, that is your understanding that "such 
disclosure had been mandated" by the courts. 

In this regard, I offer the following comments. 

First, the Open Meetings Law contains a procedure that 
must be accomplished during an open meeting before an executive 
session may be held. Specifically, section 105(1) states in 
relevant part that: 
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"[Upon] a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subjected or 
subjects to be considered, a public body 
may conduct an executive session for the 
below enumerated purposes only •••• " 

Second, with respect to "litigation matters, 11 section 
105(1) (d) of the Open Meetings Law permits a public body to enter 
into an executive session to discuss "proposed, pending, or cur
rent litigation." It has been held that the purpose of the 
"litigation" exception for executive session "is to enable a 
public body to discuss pending litigation privately, without 
baring its strategy to its adversary through mandatory public 
meetings" [Weatherwax v. Town of Stony Point, 97 AD 2d 840, 841 
(1983); also Matter of Concerned Citizens to Review Jefferson 
Val. Mall v. Town Board, 83 Ad 2d 612, 613, appeal dismissed, 
54 NY 2d 957 (1981)]. The Court in Weatherwax, in its discussion 
of a claim that litigation might possibly ensue, added that: 

"The belief of the town's attorney that 
a decision adverse to petitioner 'would 
almost certainly lead to litigation' 
does not justify the conducting of this 
public business in an executive session. 
To accept this argument would be to 
accept the view that any public body 
could bar the public from its meetings 
simply by expressing the fear that 
litigation may result fro actions taken 
therein. Such a view would be contrary 
to both the letter and the spirit of the 
exception." (id. at 841). 

Moreover, with respect to the nature of a motion to enter 
into executive session pursuant to section 105(1) (d), it has been 
determined that: 

" ••• any motion to go into executive 
session must 'identify the general area' 
to be considered. It is-insufficient to 
merely regurgitate the statutory 
language: to wit, 'discussions regarding 
proposed, pending or current litigation.' 
This boiler plate recitation does not 
comply with the intent of the statute. 
To validly convene-an-executive session 
for discussion-of proposed, pending or 
current litigation,the public body must 
identify with particularity, the pending, 
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proposed or current litigation to be 
discussed during the executive session. 
Only through such an identification will 
the purposes of the Open Meetings Law be 
realized" [emphasis added by court; Daily 
Gazette Co., Inc. v. Town Board, Town of 
Cobleskill, 444 NYS 2d 44, 46 (1981)]. 

Based upon the foregoing, I believe that a motion to enter 
into executive session made in conjunction with section 105(1) (d) 
of the Open Meetings Law must include reference to the parties 
involved in the litigation. The only instances in which the 
parties need not be named would, in my view, involve situations 
in which a public body discusses proposed litigation to be 
initiated against a party and disclosure of the identity of that 
party would enable the party to evade· effective law enforcement 
or legal process. 

A copy of this opinion will be sent to Chairman 
Sidamon-Eristoff. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:saw 

Sincerely, 

~f~ 
Robert J. Freeman 
Executive Director 

cc: Constantine Sidamon-Eristoff, Chairman 
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Mr. Hal Otley, Chairman 
Ticonderoga Zoning Board of 

Appeals 
Town of Ticonderoga 
Ticonderoga, New York 12883 

The staff of the Committee on Open Government is authoriz~d to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Otley: 

I have received your letter of June 16. In your capacity 
as the newly designated Chairman of the Zoning Board of Appeals 
(ZBA) of the Town of Ticonderoga, you have raised a series of 
questions concerning the Freedom of Information Law and the Open 
Meetings Law. 

You referred initially to page page 6 of "Your Right to 
Know" concerning the designation of a records access officer and 
asked whether the ZBA designates its own records access officer 
or whether the Town Clerk serves as records access officer. 

By way of background, section 89 (1) (b) (iii) of the Freedom 
of Information Law requires the Committee on Open Government to 
promulgate general regulations concerning the procedural aspects 
of the Law (21 NYCRR Part 1401). The Committee has done so, and 
I have enclosed a copy for your review. In turn, section 
87 (1) (a) of the Freedom of Information law states that the gov
erning body of a public corporation; such as a town-board, "shall 
promulgate uniform rules and regulations .for all agencies in such 
public corporation pursuant to such general rules and regulations 
as may be promulgated by the committee on open government in 
conformity with the provisions of the article" (the Freedom of 
Information Law). 

Section 1401. 2 (a) of the Committee's regulations provides 
in relevant part that: 
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"The governing body of a public corpora
tion and the head of an executive agency 
or governing body of other agencies shall 
be responsible for insuring compliance 
with the regulations herein, and shall 
designate one or more persons as records 
access officer by name or by specific job 
title and business address, who shall 
have the duty of coordinating agency 
response to public requests for access to 
records. The designation of one or more 
records access officers shall not be 
construed to prohibit officials who have 
in the past been authorized to make re
cords or information available to the 
public from continuing to do so." 

As such, ZBA does not designate its own records access officer. 
The Town Board has the duty of designating one or more records 
access officers. If there is but one records access officer, 
such as the town clerk, the clerk would serve as records access 
officer for the ZBA. Similarly, I believe that the Town Board 
would be responsible for complying with the notice requirements 
to which you referred. 

You asked where, in terms of location, the Zoning Board of 
Appeals should keep its records. The Freedom of Information Law 
does not specifically deal with that issue. However, I point out 
that section 30 of the Town Law indicates that the town clerk is 
the legal custodian of all town records. In addition, section 
57.19 of the Arts and Cultural Affairs Law, which contains the 
Local Government Records Law, specifies that the "town clerk 
shall be the records management officer." It is noted, too, that 
the Freedom of Information Law pertains to all records of an 
agency and that section 86(4) of the Law defines the term "record 
broadly to include: 

"any information kept, held, filed, 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com-· 
puter tapes or discs, rules, regu
lations or codes." 

Next, you asked whether a "tape recording of the ZBA 
meeting (Public Hearing) constitute[s] an official record of the 
proceeding in addition to written minutes." You also asked how 
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such a recording should be maintained. I believe that there may 
be a distinction between a "meeting" and a "hearing." A meeting 
involves a situation in which a quorum of a public body, such as 
the ZBA, seeks to conduct business or deliberate as a body. It 
is my understanding that a hearing generally refers to situations 
during which members of the public are given an opportunity to 
express their views on a certain subject, or in which a person or 
body seeks testimony from witnesses or interested parties, often 
in the context of a quasi-judicial proceeding. The Open Meetings 
Law pertains to meetings and requires that minutes be prepared in 
conjunction with section 106 of that statute. In what may be 
characterized as minimum requirements concerning the contents of 
minutes, section 106(1), which pertains to minutes of meetings, 
states that: 

"Minutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and any 
other matter formally voted upon and the 
vote thereon." 

While I believe that it is common to tape record meetings 
as an aid in the preparation of minutes and a tape recording 
would likely contain the elements of minutes, minutes should be 
nonetheless reduced to writing in order that they constitute a 
permanent, written record that can be viewed by the public. 
Perhaps just as important, the Town might need a permanent 
written record readily accessible to Town officials who must 
refer to or rely upon the minutes in the performance of their 
duties. I point out, too, that in an opinion rendered by the 
State Comptroller, it was found that, although tape recordings 
may be used as an aid in compiling minutes, they do not 
constitute the "official record" (1978 Op. St. Compt. File 
#28 0). 

I am unaware of any requirement that a tape recording must 
be prepared for either meetings or hearings. However, in terms 
of the retention of those documents, the State Education 
Department has adopted records retention schedules applicable to 
local governments. The town clerk as records management officer 
should have a copy of the schedules, which provide minimum 
retention periods pertaining to both tape recordings and written 
minutes. 

You asked whether minutes of Zoning Board of Appeals meet
ings must be approved to become public records. Once again, I 
direct your attention to section 106 of the Open Meetings- Law. 
Subdivision (3) of that section requires that minutes of open 
meetings bodies be prepared and made available within two weeks. 
There is nothing in the Open Meetings Law or any other statute of 
which I am aware that requires that minutes be approved. 
Nevertheless, as a matter of practice or policy, many public 
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minutes have not been approved, to comply with the Open Meetings 
Law, it has consistently been advised that minutes be prepared 
and made available within two weeks, and that if the minutes have 
not been approved, they may be marked "unapproved," "draft" or 
"non-final," for example. By so doing within the requisite time 
limitations, the public can generally knc:M what transpired at a 
meeting: concurrently, the public is effectively notified that 
the minutes are subject to change. 

In addition, in conjunction with a related question, the 
Freedom of Information Law, since its enactment in 1974, has 
contained what may be viewed as an open meetings or open vote 
requirement. Section 87 (3) of the Freedom of Information Law 
states in relevant part that: 

"Each agency shall maintain: 

(a) a record of the final vote of each 
member in every agency proceeding in 
which the member votes •••• " 

Since the Board is an "agency" as defined by the Freedom of In
formation Law {see section 86(3)), minutes, in my opinion, should 
include reference to each motion made or action taken during a 
meeting, as well as reference to each members vote as affirmative 
or negative. 

Lastly, you questioned whether the Zoning Board of Appeals 
may "require" an attendance record of all persons present at a 
Zoning Board of Appeals meeting (hearing) and made a part of the 
written record of such proceedings." I know.of no requirement 
that an attendance record be kept concerning members of the pub
lic who attend meetings or hearings. Further, since section 103 
of the Open Meetings Law enables any person to attend-an open 
meeting, it is doubtful in my view whether persons attending a 
meeting could be required to identify themselves. 

Enclosed are copies of the Freedom of Information Law and 
the Open Meetings Law for your review. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

M~-1.f~ 
Robert J. Freeman 
Executive Director 

RJF:saw 

Enclosures 
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Dear Mrs. Fedorka: 

I have received y our letter of July 9 in whi ch you indica
ted that meetings of boards of visitors are not publicized. In 
addition, you also-,reques-ted a copy of the "Smoking in Public 
Places Law. " 

In this regard, I offer the following comments. 

I believe that a board of visitors constitutes a "public 
body" subject t o the requirements of the Open Meetings Law. 
Section 102(2) of the Open Meetings Law defines "public body" to 
mean: 

" ••• any entity, for which a quorum is 
required in order to conduct public busi
ness and which consists of two or more 
members, performing a governmental func
tion for the state or for an agency or 
department thereof, or for a public cor
poration as defined in section sixty-six 
of the general construction lav, or com
mittee or subcommittee or otner similar 
body of such public body. 11 

A board of visitors consists of fifteen members (see Executive 
Law, section 512), it is required to conduct its bus i ness by 
means of a quorum (see General Construction Law, section 41), and 
it conducts -public business and performs a governmental function 
for an agency of the state. Therefore, I believe that a board of 
visitors clearly falls within t he scope of the definition of 
"public body" and is required to comply with the Open Meetings 
Law in all respects. 

--,_ 
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With respect to notice, section 104 of the Law requires 
that notice of the time and place of every meeting be given. 
Section 104(1) pertains to meetings scheduled at least a week in 
advance. The cited provision requires that notice of the time 
and place of such meetings must be given to the news media (at 
least two) and to the public by means of posting in one or more 
designated, conspicuous public locations not less than 
seventy-two hours prior to such meetings. Sect ion 104(2) con
cerns meetings scheduled less than a week in advance and requires 
that notice be given to the news media and to the public by means 
of posting in the same manner as prescribed in 104(1) "to the 
extent practicable" at a reasonable time prior to such meetings. 

As requested, enclosed is a copy of the legislation regu
lating smoking in public places . Pl ease note that most of the 
provision of the legislat ion will become effective 180 days fol
lowing its approval by the Governor. 

RJF:saw 

Encl. 

I hope that I have been of assistance. 

' 

Sincerely, 

~<1.~ __ . ---
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open .Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Wright: 

I have received your letter of July 1 in which you 
requested an advisory opinion concerning the Open Meet i ngs Law. 

According to your letter, the Town of Ticonderoga Police 
Commission scheduled a meeting for June 20 at 11 a.m. The Com
mission consists of three members. Having arrived early, you 
inquired as to t he location of the meet i ng, and you were informed 
that it would be held in the Town Board Roan. You also wrote 
that "A radio with a speaker located just outside door to the 
Town Board Room was blasting a radio broadcast." Although you 
asked whether the radio could be turned down or off, it remained 
on. At approximately 11 o'clock, two members of the Commis s i on, 
Ms. Ferguson and Mr. Thatcher, arrived and "sat down at the 
table and started a conversation amongst themselves." You added 
that: 

"Papers were exchanged. I was the only 
person from the public. carter [the third 
member] did not appear. No one announced 
the Meeting had started or was in 
progress. Nothing could be heard from 
Ferguson or Thatcher. After about one 
half hour Ferguson and Thatcher started 
picking up their papers. I then asked 
when is the meeting going to start? 
Thatcher replied the Meeting is over. If 
you wanted to hea•r what was going on you 
could have sat closer. The room in ques
tion is about 16 ft. wide and 20 ft. 
long. The door into the hall is left open 
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at all meetings. The radio is not played 
during Town Board Meetings. Just about 
everything is heard in a Town Board Meet
ing in the same room. 11 

Based on the foregoing, you have raised the following 
questions: 

"a. Doesn't a public meeting have to 
conducted in a manner so that all persons 
with normal hearing within the roan where 
Meeting is being conducted be able to hear 
most of the Meeting? 

b. When a public meeting starts doesn't 
the Chair have to announce the meeting and 
that the meeting is starting? 

c. Is it permissible for members of a 
public body when conducting an open meet
ing to conduct that meeting in such a 
manner so that the public is not made 
aware of what is transpiring? 

d. Based on the facts given you was this 
a legal open meeting of a public body?" 

In response to your questions, I believe that every provi
sion of law, including the Open Meetings Law, should be called 
out in a manner that gives effect to its intent. I direct your 
attention to section 100 of the Open Meetings Law, its legisla
tive declaration, which states that: 

"It is essential to the maintenance of a 
democratic society that the public busi
ness be performed in an open and public 
manner and the citizens of this state be 
fully aware of and able to observe the 
performance of .public officials and attend 
and listen to the deliberations and deci
sions that go into the making of public 
policy. The .people must be able to remain 
informed if they are to retain control 
over those who are their public servants. 
It is the only climate under-•which the 
ccmmonweal will prosper and enable the 
governmental process to operate for the 
benefit of those who created it." 

The language quoted above indicates that the Open Meetings Law 
confers not only the right to attend meetings, but also the .right 
to "listen to the deliberations and decisions that go into the 
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making of public policy." If, under the circumstance s, a person 
with normal hear ing could not hear the Board from seats made 
available to those in attendance, I believe that the meeting 
would have failed to meet the requirements of the Law. 

RJF : saw 

I hope that I have been of assistance . 

Sincerely, 

~:1.f-'b-
Robert J . Freeman 
Executive Director 

cc : Police Commission, Town of Ticonderoga 
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Mr. Jerome Ehrlich 
Jaspan, Ginsberg, Ehrlich, Schlesinger 

& Hoffman 
Attorneys at Law 
300 Garden City Plaza 
Garden City, New York 11530-3302 

The staff of the Canmittee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Ehrlich: 

I have received your thoughtful letter of July 6 in which 
you requested guidance concerning the Open Meetings Law. 

According to your letter, although most meet on a monthly 
basis, boards of education of union free school districts are 
only required to meet quarterly. You added that school district 
clerks are required to attend board meetings and keep records of 
their proceedings. Your concern focuses upon section 106 ·(3) of 
the Open Meetings Law, which generally requires that minutes of 
meetings of public bodies be prepared and made available within 
two weeks of the meetings to which they pertain. You wrote that: 

"Since m0st boards of education meet less 
frequently than -at two week intervals, it 
has been suggested that subdivision 3 
requires that minutes be made available to 
the public before they can be presented to 
the board of education -for approval and 
ratification. Experience shows us that 
frequently at scheduled monthly meetings, 
boards of education find it - necessary to 
ent~rtain motions to correct or enlarge 
upon the minutes of the immediate-ly pre
ceding public meeting. Such action, of 
course, must be taken- at a public meeting, 
consistent with the Open Meetings Law. 
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"If literally applied, subdivision 3 would 
seem to suggest a board of education must 
convene a public meeting within two weeks 
of any public meeting if it wishes to 
amend, correct or approve the minutes of 
that prior meeting. While the 'two week' 
time limitation may be appropriate for 
those municipal agencies which meet on a 
more frequent basis, it seems to us that 
the application of such a requirement to 
boards of education will not only be 
onerous, but contrary to efficient govern
mental processes. 

"On occasion a district clerk does inaccu
rately stmUnarize the proceedings of a 
public meeting. In the event unapproved 
or uncorrected minutes must be made avail
able to the public, the confusion which 
would be engendered by a second set of 
minutes, approved by the board, is 
obvious. 11 

You have suggested that disclosure of minutes containing errone
ous or inaccurate information could result in "dire consequen
ces." 

In this regard, I offer the following comments. 

First, neither the Open Meetings Law or any othe·r statute 
of which.I am aware requires that minutes be approved. 
Nevertheless, by many public bodies, as a matter of practice or 
policy, review minutes prepared by a clerk, for example, and 
officially vote to modify or approve the minutes. 

Second, the provisions concerning the time limits within 
which minutes must be compiled were enacted within a series of 
amendments to the Open Meetings Law that became effective on 
October 1, 1979. After that legislation passed, but before its 
effective date, the Committee transmitted a memorandum to all 
public bodies in the State offering advice and assistance with 
respect to the scope and interpretation of the amendments to the· 
Law. At that time, the Canmittee recognized that in many instan
ces public bodies might not convene within two weeks after a 
meeting and that, therefore, there might be no opportunity to 
approve minutes of meetings within the two week time ·period 
specified in the Law. Although it was advised that minutes, 
whether approved or otherwise, be made available within the time 
limits specified in the Law (i.e., two weeks), it was also recom
mended that such minutes might be marked as "unapproved," 
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"draft," or "non-final," for example. By so doing, the public 
has the ability to learn generally what transpired at a meeting; 
concurrently, notice is effectively given that minutes are sub
ject to change, and the members of a public body are thereby 
given a measure of protection. 

The advice rendered in 1979 has been consistently offered 
over the course of nearly ten years. While your concerns are 
appreciated, no event has been reported to this office suggesting 
that the disclosure of unapproved minutes has resulted in the 
serious consequences that you described. In my view, the Law 
requires that minutes be prepared and made available within two 
weeks. If a board cannot or does not meet within that time to 
approve the minutes, I believe that the minutes must nonetheless 
be disclosed, perhaps with the kind of notation described 
earlier. Again, I believe that such a notation would clearly 
indicate that the minutes are not final and that they may undergo 
modification. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:saw 

Sincerely, 

~j.f~v---
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue t o advis ory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence . 

Dear Mr . Pozrnan t er: 

I have received your letter of July 10, as well as the 
materials attached to it. You have raised a series of issues 
c oncerni ng the implementation of the Open Meetings Law by the 
Town of Somers . 

In this regard, I offer the following comments. 

First, by way of background, I point out as a general 
matter that that Open Meetings law is based on a presumption of 
openness . All meetings of public bodies must be conducted open 
to the public, except to the extent that an executive session may 
be convened in accordance with section 105 of the Law . Further, 
it is noted that in a landmark decision rendered in 1978, the 
Court of Appeals, the state ' s highest court, found that the term 
"meeting" includes any gathering of a quorum of a public body for 
the purpose of comucting publ ic business, whether or not there 
i s an intent t o take action and regardless of the manner in which 
a gathering may be characterized [see Orange County Publications 
v . Council of the City of Newburgh, 60 AD 2d 409, aff ' d 45 NY 2d 
947 (197 8)] . 

Second, the phrase "executive session" is defined in sec
tion 102(3) of the Open Meetings Law to mean a portion of an open 
mee t ing during which the public may be excluded . As such, an 
executive session is not separate and distinct fran a meeting, 
but rather is a portion of an open meeting. The Law also con
tains a procedure that must be accomplished during an open meet
ing before an executive session may be held . Specifically, sec
tion 105(1) states in relevant part that: 
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"(U]pon a majority vote of its total 
membership , taken in an open meeting pur
suant to a motion identifying the general 
area or areas of the subject or subjects 
to be considered , a public body may con
duct an executive sessi on for the below 
enumerated purposes only ••• " 

As indicated in the language quoted above, a motion to enter into 
an executive session must include reference to the "general area 
or areas of the subject or subjects to be considered" during the 
executive session. 

Further, a public body cannot conduct an executive session 
to discuss the subject of its choice. On the contrary, para
graphs (a} through (h) of section 105(1) specify an limit the 
topics that may appropriately be considered during an executive 
session. 

Second, since several of the i ssues pertain to issues 
involving personnel-related matters, it is noted that the 
so-called "personnel" exception for entry into executive session 
has been clarified since the initial enactment of the Open Meet
ings Law. In its initial form, section 105(1) (f) of the Open 
Meetings Law permitted a public body to enter into an executive 
session to discuss: 

" ••• the medical , financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, dismis
sal or removal of any person or 
corporation ••• " 

Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
generally, tangentially, or in relation to policy concerns. 
However, the Canmittee consistently advised that the provision 
was intended largely to protect privacy and not to shield maters 
of policy under the guise of privacy. 

To attempt to clarify the Law, the Committee recommended a 
series of amendments to the Open Meetings Law, several of which 
became effective on October 1, 1979. The recommendation made by 
the Committee regarding section 105(1} (f) was enacted and not 
states that a public body may enter into an executive session to 
discuss: 

" ••• the medical , financial, credit or 
employment history of a particula•r person 
or corporation, or matters • leading to the 
appointment, employment, promotion, 
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demotion, discipline, suspension, dismis
sal or removal of a particular person or 
corporation ••• " (emphasis added}. 

Due to the insertion of the term "particular" in section 
105 ( 1) (f), I believe that a discussi on of "personnel" may be 
considered in an executive session only when the subject involves 
a particular person or persons, and only when one or more of the 
topics listed in section 105(1} (f) are considered. 

In conjunction with the issues raised, one such issue 
involved a discussion by the Town Board in an executive session 
to consider "whether to hire a deputy town attorney." In my 
opinion, if the discussion did not focus upon a "particular" 
candidate, but rather upon the question of whether such a posi
tion should be created, there would not have been any basis for 
entry into an executive session. As you suggested, the i ssue 
would not have involved the qualifications of an individual but 
rather a question of policy, i.e., whether the position should be 
created. 

Similarly, you referred to an executive session held to 
discuss "when to fill a Planning Board vacancy. 11 Again, the issue 
apparently involved an issue of policy, not the relative merits 
of persons who might be considered to fill the vacancy. If that 
was so, I do not believe that an executive session could justifi
ably have been filled. 

Other personnel-related issues invol ved the salary of the 
receiver of taxes• and the job description and salary of a new 
town planner. To the extent that those issues focused upon a 
"particular" person or persons relative to one's performance or 
employment history, for example, I believe that executive ses
sions could have properly been held. Nevertheless, to the extent 
that the issues involved the dut i es of or salaries accorded a 
position or positions, I believe that they should have been dis
cussed publicly. In essence, if the discussions• pertained to the 
duties or salaries of positions held by any person who would fill 
such positions, the discussions would, in my opinion, have in
volved questions of policy . 

Although you did not refer to motions to enter into execu
tive sessions to discuss the matters described earlier, I •Point 
out that judicial decisions indicate that a motion containing a 

. recitation of the language of the grounds for executive session, 
or "personnel", for example, without more, fails to comply with 
the Law. For instance, in a decision containing a discussion of 
minutes that referred to various bases for entry into executive 
session , it was found that: 
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" [T]he minutes of the March 26 , 1981 meet
ing indicate tha t the Board voted on t wo 
separate occasions to enter executive 
session to discuss 'personnel' and 
' negotiations• without further 
amplification. On May 28, 1981, the Board 
again entered into executive session on 
two occasions. The reasons given for 
doing so were to discuss a 'legal problem' 
concerning the gymnasium floor replacement 
and for 'personnel items. ' Again, on June 
11, 1981, the Board voted to enter execu
tive session of 'personal matters.• 

11We bel i eve that merely identifying the 
general areas of the s ubjects to be consi
dered in executive session as 'personnel,' 
' negotiations ,' or 'legal problems' with
out more is insufficient to comply with 
Public Officers Law section 100[1]. 

"With respect to 'personnel , ' Public Offi
cers Law section 100[1] (f] permits a pub
lic body to conduct an -executive session 
concerning certain matters regarding a 
'particular person.' The Committee on 
Public Access to Records has stated that 
this exception to the open meetings law is 
intended to protect personal privacy rat
her than shield matters of policy under 
the guise of privacy ••• Therefore, it 
would seem that under the statute matters 
related to personnel generally or to per
sonnel policy should be discussed in pub
lic for such matters do not deal with any 
particular person. When entering into 
executive session to discuss personnel 
matters of a particular individual, the 
Board should not be required to reveal the 
identity of the person but should- make it 
clear that the reason for the executive 
session is because their discussion in
volves a ' particular ' person ••• " 
[Doolittle v . Board of Education, sup. 
Ct., Chemung Cty., Oct . 20, 1981; see
also Becker v. Town of Roxbury, Sp . Ct., 
Chemu ng Cty., April 1, 1983) ." 

In view of the foregoing, it has been advised -that a mo
tion to enter into executive session to discuss ••personnel," or 
"personnel matters ," without additional descripti0n, is 
inadequate . Where section 105(1) (f) may be asserted, I believe 
that a motion for entry into an execut ive session should contain 
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two components, inclusion of the term "particular," and reference 
to one or more of the topics appearing in that provision. For 
instance , a motion to discuss "the employment history of a 
"particular person" {without identifying the person) would be 
proper1 a citation of "personnel matters" would not in my view 
be sufficient to comply with the statute. 

Third, you referred to an II illegal executive session" held 
between the Supervisor and the Planning Board without any public 
notification. As specified earlier, a gathering of a quorum of a 
public body for the purpose of conducting public business consti
tutes a "meeting" subject to the Open Meetings Law. If a quorum 
of the Planning Board met with the Supervisor to discuss public 
business as a body, I believe that the gathering was a meeting 
that should have been preceded by notice given in accordance with 
section 104 of the Open Meetings Law. That provision states 
that: 

"1. Public notice of the time and place 
of a meeting scheduled at least one week 
prior thereto shall be given to the news 
media and shall be conspicuously posted in 
one or more designated public locations at 
least seventy-two hours before each 
meeting. 

2. Public notice of the time and place of 
every other meeting shall be given, to the 
extent practicable, to the news media and 
shall be conspicuously posted in one or 
more designated public locations at a 
reasonable time prior thereto. 

3. The public notice provided for by this 
section shall not be construed to require 
publication as a legal notice." 

Stated differently, if a meeting is scheduled at least a week in 
advance, notice of the time and place should be given to the news 
media (at least two) and to the public by means of posting in one 
or more designated public locations, not less than seventy-two 
hours prior to the meeting. If a meeting is scheduled less than 
a week in advance, again, notice must be given to the news media 
and posted in the same manner as described above,• "to the extent 
practicable,•" at a reasonable time prior to the • meeting. 
Therefore, if, for example, there is a need to convene quickly, 
the notice requirements can generally be met by telephoning the 
local news media and by posting notice in one or more designated 
locations . 
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The final issue pertains to the Town Board's Subcommittee 
on Envirornnental Legislation. Although memoranda attached to 
your letter suggest that the subcommittee met to discuss , draft 
and review legislative proposals, it appears that the subcommit
tee did not hold meetings open to the public . In my view, meet
ings of the Subcommittee should have been conducted pursuant to 
the Open Meetings Law. 

The Law is applicable to public bodies, and section 102(2) 
defines "public body" to mean: 

" · • • any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body . " 

Since the definition includes not only a governing body, such as 
the Town Board, but also any "committee, subcanrnittee or other 
similar body of such public body," I believe that the Subcommit
tee is a public body. As such, in my opinion its duties should 
have been carried out in accordance with the requirements of the 
Open Meetings Law. 

In an effort to enhance compliance with the Open Meetings 
Law, a copy of this opinion will be sent to the Town Board. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:saw 

cc : Town Board , Town of Somers 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

( 
Dear Mr. Brainard: 

I have received your letter of July 10 in which you 
requested an advisory opinion concerning the Open Meetings Law. 

Your inquiry pertains to the propriety of an -executive 
session recently conducted by the Ways and Means Committee of the 
Ulster County Legislature. You wrote that the Chairman of the 
Committee initially informed you that the purpose of the execut
ive session "was to allow the Committee to discuss personnel," 
and that no additional elaboration was given. However, you indi
cated that "Later he said it was to discuss the salary scale 
for the county's management staff." 

It is your view that there was no basis for conducting the 
executive session. In this regard, I offer the following 
comments. 

First, by way of background, the phrase "executive 
session" is defined in section 102(3) of the Open Meetings Law - to 
mean a portion of an open meeting during which the public may be 
excluded. As such, an executive session is not separate and 
distinct from a meeting, •but rather -is a portion of· an open· 
meeting. The Law also contains a procedure that must be accomp
lished during an open meeting before· an -executive session may be 
held. Specifically, section 105(1) states in relevant part that: 



( 

( 

Mr. Jeffrey H. Brainard 
July 19, 19 89 
Page -2-

"[U]pon a majority vote of its total 
membership, taken in an open meeting pur
suant to a motion identifying the general 
area or areas of the subject or subjects 
to be considered, a public body may con
duct an executive session for the below 
enumerated purposes only ••• " 

As indicated in the language quoted above, a motion to enter into 
an executive session must include reference to the "general area 
or areas of the subject or subjects to be considered" during the 
executive session. 

Further, a public body cannot conduct an executive session 
to discuss the subject of its choice. On the contrary, para
graphs (a) through (h) of section 105(1) specify and limit the 
topics that may appropriately be considered during an executive 
session. Only to the extent that a discussion falls within the 
scope of the exceptions to openness may a public body conduct 
an executive session. 

Second, it is noted that the term "personnel" appears 
nowhere in the Open Meetings Law. Moreover, the so-called 
"personnel" exception for entry into executive session has been 
clarified since the initial enactment of the Open Meetings Law. 
In its initial form, section 105(1) (f) of the Open Meetings Law 
permitted a public body to enter into an executive session to 
discuss: 

" ••• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, dismis
sal or removal of any person or 
corporation ••• " 

Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
generally, tangentially, or in relation to policy concerns. 
However, the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield maters 
of policy under the guise of privacy. 

To attempt to clarify the Law, the Committee recommended a 
series of amendments to the Open Meetings Law, several of which 
became effective on October 1, 1979. The recommendation made by 
the Committee regarding section 105(1) (f) was enacted and now 
states that a public body may enter into an executive session to 
discuss: 
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" ••• the medical, financial, credit or 
employment history of a particular person 
or corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, dismis
sal or removal of a particular person or 
corporation ••• " (emphasis added). 

Due to the insertion of the term "particular" in section 
105 (1) (f), I believe that a discussion of "personnel" may be 
considered in an executive session only when the subject involves 
a particular person or persons, and only when one or more of the 
topics listed in section 105(1) (f) are considered. 

Based upon the facts described in your letter, the discus
sion did not involve any particular employee, but rather the 
salary scale applicable to management staff generally. If that 
was so, I do not believe that there would have been a basis for 
conducting the executive session. 

Lastly, I point out that judicial decisions indicate that 
a motion containing a recitation of the language of the grounds 
for executive session, or "personnel", for example, without more, 
fails to comply with the Law. For instance, in a decision con
taining a discussion of minutes that referred to various bases 
for entry into executive session, it was found that: 

"[T]he minutes of the March 26, 1981 meet
ing indicate that the Board voted on two 
separate occasions to enter executive 
session to discuss 'personnel' and 
'negotiations' without further amplifica
tion. On May 28, 1981, the Board again 
entered into executive session on two 
occasions. The reasons given for doing so 
were to discuss a 'legal problem' concern
ing the gymnasium floor replacement and 
for 'personnel items.' Again, on June 11, 
1981, the Board voted to enter execu- tive 
session of 'personal matters.' 

"We believe that merely identifying the 
general areas of the subjects to be consi
dered in executive session as 'personnel,' 
'negotiations,' or 'legal - problems' with
out more is insufficient to comply with 
Public Officers Law section 100[1]. 

"With respect to 'personnel,' Public Offi
cers Law section 100 [1] [f] permits a - pub
lic body to conduct an executive ses-sion 
concerning certain matters regarding a 
'particular person.' The Canmittee on 
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Public Access to Records has stated that 
this exception to the open meetings law is 
intended to protect personal privacy rat
her than shield matters of policy under 
the guise of privacy ••• Therefore, it 
would seem that under the statute matters 
related to personnel generally or to per
sonnel policy should be discussed in pub
lic for such matters do not deal with any 
particular person. When entering into 
executive session to discuss personnel 
matters of a particular individual, the 
Board should not be required to reveal the 
identity of the person but should make it 
clear that the reason for the executive 
session is because their discussion in
volves a 'particular' person ••• " 
[Doolittle v. Board of Education, sup. 
Ct., Chemung Cty., Oct. 20, 1981: see 
also Becker v. Town of Roxbury, Sp. Ct., 
Chemung Cty., April 1, 1983)." 

In view of the foregoing, it has been advised that a mo
tion to enter into executive session to discuss "personnel," or 
"personnel matters," without additional description, is 
inadequate. Where section 105(1) (f) may be asserted, I believe 
that a motion for entry into an executive session should contain 
two components, inclusion of the term "particular," and reference 
to one or more of the topics appearing in that provision. For 
instance, a motion to discuss "the employment history of a 
"particular person" (without identifying the person) would be 
proper: a citation of "personnel matters" would not in my view 
be sufficient to comply with the statute. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

04W1 ,fAv----
Robert J. Freeman 
Executive Director 

RJF:saw 

cc: Ways and Means Committee, Ulster County Legislature 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Ms. Combs: 

I have received your · letter of July 12 in which you 
request an advisory opinion "concerning the difference between a 
workshop and a meeting." You added -that you "are having some 
difficulties with [your] Planning Board having unadvertised 
'workshops' at which no minutes are being taken." 

In this regard, I offer the following canments. 

It is noted initially that the Open Meetings Law pertains 
to meetings of public bodies, including planning boards. Section 
102(1) of the Law defines the term "meeting" as "the official 
convening of a public body for the purpose of conducting public 
business". Further, in a case dealing specifically with the 
status of "work sessions" and similar gatherings held solely for 
the purpose of discussion, the state's highest court has held 
that any time a quorum of the members of a public body gathers 
for the purpose of discussing public business, such a gathering 
is a "meeting" subject to the Open Meetings Law, whether or not 
there is an intent to take action and irrespective- of the manner 
in which the gathering may be characterized [see Orange County 
Publications v. Council of the City of Newburgh, 60 AD 2d 409; 
aff'd. 45 NY 2d 947 (1978)]. Thus, in my -view, with respeet to 
the application of the Open Meetings Law, there is no distinction 
between a "regular" meeting, and a work session or "workshop." 

Further, every meeting, including a workshop, must be 
preceded by notice. Section 104 of the Open Meetings Law, which 
pertains to notice requirements, provides that: 
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"1. Public notice of the time and 
place of a meeting scheduled at least 
one week prior thereto shall be given 
to the news media and shall be con
spicuously posted in one or more 
designated public locations at least 
seventy-two hours before each 
meeting. 

2. Public notice of the time and 
place of every other meeting shall be 
given, to the extent practicable, to 
the news media and shall be conspicu
ously posted in one or more desig
nated public locations at a reason
able time prior thereto. 

3. The public notice provided for by 
this section shall not be construed 
to require publication as a legal 
notice." 

Stated differently, if a meeting is scheduled at least a week in 
advance, notice of the time and place should be given to the news 
media (at least two) and to the public by means of posting in one 
or more designated public locations, not less than seventy-two 
hours hours prior to the meeting. If a meeting is scheduled less 
than a weeek in advance, again, notice must be given to the news 
media and posted in the same manner as described -above, "to the 
extent practicable", at a reasonable time prior to the meeting. 
Therefore, if, for example, there is a need to convene quickly, 
the notice requirements can generally be met by telephoning the 
local news media and by posting notice in one or more desig
nated locations. 

Lastly, with respect to the taking of minutes at open 
meetings, section 106(1) of the Open Meetings Law states that: 

"Minutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposa-1s, resolutions and 
any other matter -formally voted upon 
and the vote thereon." 

Based on the language quoted above, minutes need not consist of 
a verbatim transcript or account of the entire discussion at a 
meeting. On the contrary, the Open Meetings- Law requires 
that minutes must consist of "a record or summary" of "motions, 
proposals, resolutions and any other matter formally voted 
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upon ••• ". Therefore, if a public body merely discusses public 
business at a "workshop, " but does not engage in the making 
of "motions, proposals, resolutions" or voting, presumably the 
minutes need not reflect the nature or content of the discus
ion. However, it is suggested that minutes be prepared merely 
to indicate that a meeting was held. 

I hope that the foregoing serrves to clarify the matter. 
Should any further questions arise, please feel free to contact 
me. 

RJF:saw 

Sincerely, 

Robert J. Freeman 
Executive Director 



( 

( 

ST ATE OF NEW YORK 
DEPARTMENT OF STATE 
COMMITTEE ON OPEN GOVERNMENT 

COMMITTEE MEMBERS 

WILLIAM BOOKMAN 
JOHNC. EGAN 
DALL W. FORSYTHE 
WALTER W. GRUNFELD 
ST AN LUNDINE 
LAURA RIVERA 
DAVID A. SCHULZ 
BARBARA SHACK . Cha,r 
GAIL S. SHAFFER 
GILBERT P SMITH 
PRISCILLA A WOOTEN 

EXECUTIVE DIRECTOR 
ROBERT J FREEMAN 

Mr. Marvin G. Nailor 
Press Secretary to the Comptroller 
Office of the State Comptroller 
Albany, New York 12236 

762 WASHINGTON AVENUE. ALBANY. NEW YORK 12231 
(518)474-2518, 2791 

August 9, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Nailor: 

I have received your thoughtful letter of July 26 con
cerning my comments regarding an "exit conference" that had been 
scheduled by your auditors with officials of the City of 
Amsterdam. 

You indicated that an exit conference is -not held due to 
any legal requirement but rather as a courtesy to municipal 
officials. I appreciate and understand the function of the exit 
conference, and I discussed the matter with attorneys at the 
Office of the State Comptroller several years ago. I also under
stand that, in most instances, those conferences are not attended 
by a quorum of a public body. I have been led to believe - that, 
more often, the municipal officials in attendance might include 
only a fiscal officer and a chief executive officer. 

Nevertheless, if indeed a quorum of -a public body attends 
an exit conference, I believe -that such a gathering would consti
tute a "meeting" that falls within the requirements of- the Open 
Meetings Law. It is noted that the term "meeting" has been 
broadly construed by the the courts. In a landmark decision 
rendered more than ten years ago, • the Court• of Appeals held that 
any gathering of a quorum held for the purpose of conducting 
public business -constitutes -a meeting subject to the Open Meet
ings Law, even -if there is no intent to take - action and irrespec
tive of the manner in which a gathering may be cha-racterized 
[Orange County Publications v. council of the City of Newburgh, 
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60 AD 2d 409, aff'd 45 NYS 2d 947 (1978)]. The gatherings in 
question in that case, which were held solely for the purpose of 
discussion and without intent to take action or vote, were found 
to be meetings. 

With respect to an exit conference, if the members of a 
public body attend, presumably they do so in the performance of 
their official duties and for the purpose of conducting public 
business. Therefore, based upon the judicial interpretation of 
the Open Meetings Law, I believe that the presence of a quorum at 
an exit conference would constitute a meeting subject to the Open 
Meetings Law. 

I point out that local governments operate differently in 
many cases from most state agencies. Usually, state agencies are 
headed by a executive rather than a governing body. Moreover, 
exit conferences held with respect to audits of state agencies 
likely include the staff of an agency; no public body would be 
present of otherwise involved. Moreover, since municipalities 
are run by governing bodies, I believe that those bodies have 
generally become used to conducting their business in public. 
Similar business coniucted by state agencies, for reasons men
tioned earlier, likely would not involve a public body and the 

( Open Meetings Law does not become an issue. 

From my perspective, the policy of the Office of the State 
Comptroller places municipal bodies in an anomalous position. 
When a quorum of such a body wants to attend an exit conference, 
if they accede to your policy, they are faced with the likelihood 
of violating the Open Meetings Law. Although the audit may not 
be final, again, those bodies have become inured to conducting 
business in public, even in situations in which no action will be 
taken. Moreover, since the municipality is subject of the audit, 
any criticism or embarrassment that might arise if an exit -con
ference is held in public would likely be directed to the munici
pality rather than in your office. If municipal officials are 
willing to subject themselves to openness, it is difficult to 
understand why your office should object. 

I hope that the foregoing has - served to clarify the 
matter. I would be pleased to discuss the issue with you or 
others from the Office of the State Comptroller. 

RJF:saw 

Robert -J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Ms. Gibson: 

As you are aware, I have received your letter of July 22. 
Please accept my apologies for the delay in response. 

You have raised a series of issues concerning the imple
mentation of the Open Meetings Law by the Huntington Town Board. 
Your letter refers to several problems, including notice of pub
lic hearings, notice of meetings, the Board's procedure for entry 
into executive sessions, the inability of the public to partici
pate at meetings and the general incapacity of the public to know 
of the substance of the Board's deliberations and the effects of 
the resolutions considered by the Board. 

Based on the foregoing, you have asked this office 
"immediately notify the Huntington Town Board that all resolu
tions adopted on July 20, 1989, are to be suspended until you 
[the Committee on Open Government] undertake an investigation and 
submit [a] finding. 11 

In this regard, it is emphasized at the outset that the 
Committee on Open Government has neither the authority nor the 
resources to investigate, "suspend" action taken by a public 
body, or to make findings that are binding. Stated differently, 
although the Committee on Open Government is authorized by sec- · 
tion 109 of the Public Officers Law to advise with respect to the 
Open Meetings Law, it cannot- enforce the Open Mee-tings Law, can
pel a public body to comply with the Open Meetings Law, or nulify 
action taken by a public body. 
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With respect to the issues that you have raised, I offer 
the following comments. 

First, since you referred to notice of both meetings and 
hearings, I point out that there is a distinction between a hear-

- ing and a meeting. A hearing generally involves a situation in 
which members of the public are permitted to express their views 
on a given issue. Often a hearing must be preceded by the publi
cation of a legal notice pursuant to a particular provision of 
law. Depending upon the nature of the hearing, legal notice 
requirements may differ. A meeting, on the other hand, is a 
gathering of a public body held to deliberate and/or act with 
respect to matters of public business. A meeting must be pre
ceded by notice given pursuant to the Open Meetings Law. 

Second, the Open Meetings Law requires that notice of the 
time and place of every meeting be given to the news media and 
posted. With regard to meetings scheduled at least a week in 
advance, section 104(1) requires that notice be given to the news 
media and posted in one or more designated conspicuous public 
locations not less than seventy-two hours prior to such meetings. 
With regard to meetings scheduled less than a week in advance, 
section 104(2) requires that notice be given to the news media 
and by means of posting "to the extent practicable" at a reason
able time prior to such meetings. As such, an announcement made 
at a meeting indicating that an ensuing meeting would be held on 
a certain date would not, in my opinion, be adequate to comply 
with the Open Meetings Law. Again, I believe that notice must be 
given to the news media and posted in one or more designated 
public locations prior to each meeting. 

Third, you wrote that, at the meeting of July 20, the 
Board "went into closed session without identifying the areas to 
be considered even though the reasons -- contracts and personnel 
matters -- were apparently legitimate reasons for going into 
executive session." Here I point out that the Open Meetings Law 
requires that a procedure be accomplished during an open meeting 
before a public body may enter into an executive session. 
Specifically, section 105(1) of the Law states in relevant part 
that: 

"Upon a majority vote of its total 
membership, taken in an open meeting pur
suant to a motion identifying the general 
area or areas of the subject or subjects 
to be considered, a public body may con
duct an executive session for the below 
enumerated purposes only •••• " 
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Further, the language quoted above indicates that the ensuing 
provisions of section 105(1), paragraphs (a) through (h), limit 
the topics that may properly be considered during an executive 
session. 

With regard to a discussion of "personnel," it is noted 
that under the Open Meetings Law as originally enacted, the 
so-called "personnel" exception for executive session differed 
from the language of the analogous exception in the current Law. 
In its initial form, section 105(1) (f) of the Open Meetings Law 
permitted a public body to enter into an executive session to 
discuss: 

" ••• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, dismis
sal or removal of any person or 
corporation ••• " 

Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
in a tangential manner or in relation to policy concerns. 
However, the Canmittee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy that might relate to personnel indirectly or as a 
group. 

In an attempt to clarify the Law, the Committee recommen
ded a series of amendments to the Open Meetings Law, several of 
which became effective on October 1, 1979. The recommendation 
made by the Cc:mmittee regarding section 105(1) (f) was enacted and 
not states that a public body may enter into an executive session 
to discuss" 

" ••• the medical, financial, credit or 
employment history of a particular person 
or corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, dismis
sal or removal of a particular person or 
corporation •••• " (emphasis added) 

Due to the insertion of the term "particular" in -section 105{1) 
(f), I believe that a discussion of "personnel" may be conducted 
in an executive session only when the subject involves a particu
lar person or persons, and only when one or more of the topic 
listed in section 105 (1) (f) are considered. 
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Further, judicial decisions indicate that a motion con
taining a recitation of the language of the grounds for executive 
session or or "personnel," for example, without more, fails to 
comply with the Law. For instance, in reviewing minutes that 
referred to various bases for entry into executive session, it 
was held that: 

"[T]he minutes of the March 26, 1981, 
meeting indicate that the Board voted on 
two separate occasions to enter executive 
session to discuss 'personnel' and 
'negotiations' without further amplifica
tion. On May 28, 1981, the Board again 
entered into executive session on two 
occasions. The reasons given for doing so 
were to discuss a 'legal problem; con
cerning the gymnasium floor replacement 
and for 'personnel items'. Again, on June 
11, 1981, the Board voted to enter execu
tive session of 'personnel matters.' 

"We believe that merely identifying the 
general areas of the subjects to be consi
dered in executive session as 'personnel', 
'negotiations', or 'legal problems' with
out more is insufficient to comply with 
Public Officers Law section 100[1]. 

"With respect to 'personnel', Public Offi
cers Law section 100 [1] [£] permits a pub
lic body to conduct an executive session 
concerning certain matters regarding a 
'particular person'. The Committee on 
Public Access to Records has stated that 
this exception to the open meetings law is 
intended to protection personal privacy 
rather than shield matters of policy under 
the guise of privacy ••• Therefore, it 
would seem that under the statute matters 
related to personnel generally or to per
sonnel policy should be discussed in pub
lic for such matters do not deal with any 
particular person. When entering into 
executive session to discuss personnel 
matters of a particular individual, the 
Board should not be -required to reveal the 
identity of the person but should make it 
clear that the reason for the executive 
session is because their discussion in
volves a 'particular' person ••• " 
[Doolittle v. Board of Education, Sup. 
Ct., Chemung Cty., Oct. 20, 1981: see 
also Becker v. Town of Roxbury, Sup. 
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Ct., Chemung Cty., April 1, 1983~ please 
note that the Open Meetings Law was renum
bered after Doolittle was decided]. 

It is unclear whether a discussion of "contracts" could 
appropriately be discussed in an executive session. In same 
instances, a public body might consider the financial or credit 
history of a particular person or corporation, for example. In 
those instances, section 105 (1) (fl might justifiably be asserted. 
The other provision that might pertain to "contracts" is section 
105(1) (e). That provision permits a public body to conduct an 
executive session to discuss "collective negotiations pursuant to 
article fourteen of the civil service law." Article 14 of the 
Civil Service Law is commonly known as the "Taylor Law,-" which 
pertains to the relationship between public employers and public 
employee unions. As such, section 105(1) (e) permits a public 
body to hold executive sessions to discuss collective bargaining 
negotiations involving a public employee union. 

In terms of a motion to enter into an executive session 
held pursuant to section 105(1) (e), it has been held that: 

"Concerning 'negotiations,' Public Offi
cers Law section 100 [1] [el permits a pub
lic body to enter executive session to 
discuss collective negotiations under 
Article 14 of the Civil Service Law. As 
the term 'negotiations' can cover a multi
tude of areas, we believe that the public 
body should make it clear that the negoti
ations to be discussed in executive ses
sion involve Article 15 of the Civil Ser
vice Law [Doolittle, supra]." 

Lastly, although many public bodies have adopted rules or 
policies concerning public participation at meetings, the Open 
Meetings Law is silent with regard to that issue. Although the 
public has the right to attend meetings in accordance with the 
Open Meetings Law, that statute confers no right upon the public 
to speak or otherwise participate at meetings. If a public body 
opts to permit public participation, I believe that it should do 
so in conjunction with reasonable rules that treat members of the 
public equally. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

Robert J. Freeman 
Executive Director 

RJF:saw 

cc: Town Board, Town of Huntington 
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August 11, 1989 

Dear Mr. Staley: 

Your "Hotline" call to the Department of State has been 
referred to this office. The Canmittee on Open Government , a 
u nit of the Department of State, is authorized to advise with 
respect to the Open Meetings Law. Please note that I attempted 
unsuccessfully to reach you by phone. 

According to the message, the Cincinnatus Town Board 
closed an open meeting and held what was characterized as an 
"illegal" meeting. Without further details concerning the issue, 
I cannot provide specific guidance. However, I offer the follow
ing general comments. 

First, the Open Meetings Law is based upon a presumption 
of openness. Meetings of public bodies must be conducted open to 
the public except to the extent that an executive session may 
appropriately be held. 

Second, the phrase "executive session" is defined in sec
tion 102(3) of the Open Meetings Law to mean a portion of an open 
meeting during which the public may be excluded. However, a 
public body cannot conduct an executive session to discuss the 
subject of its choice. On the contrary, paragraphs (a) through 
(h) of section 105(1) of the Law specify and limi t the subjects 
that may properly be considered during an executive session. 
Further, the Open Meetings -Law requires that a procedure be ac
cc:mplished during an open meeting before an executive session may 
be held. Specifically, section 105(1) states in relevant part 
that: 

"Upon a majority vote of its total 
membership, taken in an open meeting pur
suant to a motion- identifying the general 
area of areas of the subject or 
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subjects to be considered, a public body 
may conduct an executive session for the 
below enumerated purposes only •••• " 

Enclosed are copies of the Open Meetings Law and an ex-
- planatory brochure that may be of value to you. If you could 

provide additional information concerning the meeting in 
question, perhaps I could offer additional advice. 

I hope that I have been of assistance. 

RJF:saw 
Enclosures 

f!;Sr:-___ 
Robert J . Freeman 
Executive Director 
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August 15, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Kushner: 

As you are aware, I have received your letter of July 28. 
Please accept my apologies for the delay in response. 

You have raised a series of issues concerning meetings 
held and the disclosure of information by the East Willis ton 
Union Free School District and its Board of Education. You re
ferred specifically to a meeting held in July during which you 
asked for the costs of four "items" listed-on the• agenda. 
Although you were -verbally given the amounts to -be expended ~e
garding three of those items, you were refused the information 
for the fourth, which involved the Superintendent's salary 
adjustment. You were informed further that you should submit a 
request under the Freedom of Information Law to-obtain that 
information. Moreover, you indicated that the procedure for 
voting on materi als is "simpl,y to group them by numbers ••• and 
then vote" and that rarely is there discussion of those kinds of 
items by the Board. I n your description of an earlier meeting, . 
the Superintendent -referred to- a specific firm as the- cost esti
mator for a construction project. When you asked when the 
appointment was made and what the- cost -to the District would be, 
you were told that it would be considered -by vote during that 
meeting. Nevertheless, the item -did not appear on the agenda and 
you noted that it was "hastily voted on with no discussion•. In 
response to a request for records concerning the discussion lead
ing to the award of the bid, you were informed that- there are no 
minutes of any such discussions, because no meetings were held. 

(_ 
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It was stated that copies of the list of bids were sent to Board 
members by the Superintendent and that their opinions "were soli
cited during the developnent of the Superintendent's 
recommendations". In a related vein, you wrote that the Board 
Anever gives bid information to the public, and rarely mentions 
costs regarding bids unless prodded by a member of the 
canmunity". 

You have asked for guidance concerning the matters dis
cussed above. In this regard, I offer the following canments. 

First, to put the issues that you have raised in 
perspective, the Open Meetings Law generally provides a 
framework, as the title of the statute suggests, concerning the 
openness of meetings of public bodies. In brief, the Law re
quires that meetings of public bodies, including boards of 
education, must be conducted in public, except to the extent that 
a closed or "execut ive" session may held. The Law specifies and 
limits the topics that may appropriately be considered behind 
closed doors and requires that a procedure be accomplished before 
an executive -- session may be -held (see Open Meetings Law, section 
105). The Open Meetings Law also contains -provisions involving 
notice requirements (section 104) and minutes (section 106). 
Further, as a general matter, it has been held in a variety of 
contexts that a public body may adopt rules to govern its own 
proceedings , so long as those rules are reasonable and consistent 
with statutes (i.e., the Open Meetings Law). 

Second, although the Open Meetings -Law provides the- public 
with .the right to attend meetings and listen to the deliberations 
and decisions occurring and made -at - those-meetings, the Law -is 
silent with respect to public participation. While -a public body 
may permit the public to speak or otherwise participate at 
meetings , it is not obliged to do so. Should a public body opt 
to permit public participation at its •- meetings, I believe that, 
as a general matter,• it should do so pursuant to reas0nable- rules 
that treat members of the public equally. In conjunction with 
the facts described in your letter,· absent rules adopted by the 
Board to - the contrary, the Board in my-opinion could have -re- • 
sponded to your questions, but I do not believe that it had any 
obligation to do so. 

In a • related vein, the Open Meetings Law nowhere refer-a to 
agendas or -their status. The procedure -by -which a public body 
conducts its meetings in terms -of its- preparation of agendas or· 
its duty to follow agendas -that have been prepared are within the 
scope of the authority of the body. 
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Similarly, there is nothing in the Open Meetings Law that 
requires a public body to engage in a lengthy or significant 
discussion of issues before it acts. In some instances, a dis
cussion may be brief if Board members are educated in advance, 
i.e., by means of written ccmmunications transmitted prior to 
collective consideration of the issues. Written materials pre
pared and sent to Board members might enable them to dispense 
with lengthy deliberations. On the other hand, I do not believe 
that a public body may vote or otherwise take action by means of 
a series of telephone calls, for example. 

Lastly, if a public body chooses not to provide answers to 
questions or otherwise disclose information in response toques
tions at meetings, records containing the information sought may 
be requested under the Freedom of Information Law. 

The Freedom of Information Law pertains to existing re
cords and is based upon a presumption of access. Stated 
differently, all records of an agency are available; except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 87(2) (a} through {i) 
of the Law. 

In addition, by way of background, section-· 89 {1) (b) -(iii)·
of the Freedcm of Information Law requires the Committee on Open 
Government to promulgate general regulations concerning the pro
cedural aspects of the Law (21 NYCRR Part 1401). In turn, sec
tion 87(1) of the Law requires the governing body of a public 
corporation, such as a board -of education, to adopt rules and 
regulations consistent with the Law and the regula-tions promul
gated by the Committee. One aspect of the- Canmittee's regula
tions pertains to the time - during which requests- may -be made-.- In 
brief, that provision, -section 1401.4,- states that requests may 
be made and shall be accepted -during regular business hours. 
Therefore, while I do not want to appear -overly technical, I 
believe that the District could require that requests -for records 
be made during regular business hours rather than at mee-tings. 
It is noted, too, that the Freedom of -Information Law -does not
require agency officials to answer questions. • It does, howeve1:, 
require that all records be disclosed to the extent required by 
the Law. 

Enclosed for your consideration are copies- of -- the Freedom 
of Information Law, the -Open Meetings Law, the -Cc:mmittee's -• regu
lations promulgated -under the Freedom of - Information Law and an 
explanatory pamphlet dealing with both statutes. 
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I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 
Enc. 
cc: Board of Education 

Sincerely, 

~$!1,~ 
Robert J. Freeman 
Executive Director 
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DEPARTMENT OF STATE 
COMMITTEE ON OPEN GOVERNMENT 

162 WASHINGTON AVENUE. ALBANY, NEW YORK 12231 
(518) 474-25 18, 2791 

August 16, 1989 

V •• - • •-

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Gerber: 

As you are aware, I have received your letter of July 30. 
Please accept my apologies for the delay in response. 

You have requested an advisory opinion with respect to the 
status of "work sessions" and requirements concerning the taking 
of minutes of those gatherings . 

In this regard, I offer the following ccmments. 

First, the Open Meetings Law, based upon ease law, is 
applicable to so-called "work sessions " to the same extent as 
"formal" meetings. In a landmark decision rendered by the Court 
of Appeals in 1978, it was held that the term "meeting" i ncludes 
any gathering of a quorum of a public body for the -purpose of 
conducting public business, whether or -not there is an intent to 
take action and irrespective of the manner in which such a ga
thering might be characterized [see Orange County Publications v. 
Council of the City of -Newburgh, 60 AD 2d 409, aff'd 45 ,NY 2d -947 
(1978)]. It is noted that the decision dealt specifically wi th 
"work sessions" held solely for the purposes of discussion -and 
without an intent to take action. The ref ore, a .. "work- session" 
is, in my opinion, a nmeeting• subject to the requirements of .. the 
Open Meetings Law, including any requirements that might be ap
plicable relative to the preparation of minutes . 

l 
Second, the Open Meetings Law contains what -might be con

sidered as minimum requirements concerning the contents of 
minutes. Section 106(1), which pertains to minutes of open 
meetings, states that: 
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Councilman William Meyer 
Town of Cicero 
Town Hall 
Cicero, New York 13039 

162 WASHINGTON A VENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

August 16, 1989 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Councilman Meyer: 

As you are aware, I have received your letter of July 28. 
Please accept my apologies for the delay in response. 

According to your letter and the materials attached to it, 
on July 6, the Town Supervisor sent a notice of a special meeting 
to Board members indicating that a consulting engineer would made 
a presentation before the Board on July 13. On July 10 at a 
regular Town Board meeting, "it was announced that there was a 
meeting scheduled on July 13th to get an engineering report." The 
news media was apparently notified of the July 13 meeting, and 
you were informed by a reporter that she was told that the meet
ing would involve the engineer's presentation. Further, you 
wrote that no notice of that meeting was posted. Following the 
engineer's report, those in attendance left the room. Soon 
afterward, a vote regarding an assessor's position was held. It 
is your understanding "that the only items that can be addressed 
at a special meeting are those on the stated agenda." 

You have requested my views on the matter. In this 
regard, I offer the following canments. 

First, with respect to special meetings held by town 
boards, section 62(2) of the Town Law states in relevant part 
that: 

C "The supervisor of any town may, and upon 
written request of two members of the 
board shall within ten days, call a spe
cial meeting of the town board by giving 
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jects listed on an agenda or that prohibits a public body from 
discussing subjects that are not referenced on an agenda. I 
point out that a town board "may determine the rules of its 
procedure" [see Town Law, section 63]. Therefore, if the Town 
Board has adopted rules specifying that only matters identified 
on an agenda or included in the notice of a meeting may be consi
dered at a meeting, the Board, in my view, would have violated 
its own rules. Absent such rules, I do not believe that the 
discussion of the assessor's position would have been inconsis
tent with either the Town Law or the Open Meetings Law. 

Lastly, you suggested in your letter that you feel that 
"the spirit of the law was not followed," for the public did not 
have the opportunity to know that the Board would consider the 
hiring of an assessor at the July 13 meeting. Under the circum
stances you described, in which the notice indicated that single 
topic would be discussed, I agree with your comment, for the 
public and the news media were apparently led to believe that the 
Board would consider only one subject. Nevertheless, I do not 
believe that the law precluded the Board fran discussing other 
subjects at the meeting. 

I hope that the foregoing serves to clarify the matter. 
Should any further questions arise, please feel free to contact 
me. 

RJF:saw 

cc: Town Board, Town of Cicero 

Sincerely, 

~~~{,{~ 
Robert J. Freeman 
Executive Direct.or 
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August 21, 1989 

The staff of the Committee on Open Government is author i zed to 
issue advisory opinions. The ensuing staff advisory opi nion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Ms. Dhanda: 

I have received your letter of August 4, as wel l as the 
correspondence attached to it. Please note that I attempted 
without success to reach you by phone in order to discuss the 
matter. In addition, I received a letter from Mr. Frank 
Valletta, Supervisor of the Town of Pompey, concerning your 
request. 

In br i ef, according to your letter, a house adjacent to 
your home has been built despite your view t hat t he zoning law 
may have been violated. Although you have contacted Town offi
cials on several occasions to deal with the matter and to request 
records, your efforts have been largel y unsuccessful. The- re
cords sought i nclude a building permit, a site pl an, -results of 
septic tank and percolation tests, dates of. inspections, vari
ances issued, minutes of meetings and actions taken by the Town's 
Zoning Enforcement Board and the Tc,,.,n Board, the certificate of 
occupancy, and copies -of tape recordings of Town Board meetings 
held since September of 1988. 

(_ 

I point out that the- Supervisor wrote that he has attemp
ted to resolve the matter on many occasions, and that the problem 
arose before he became Supervisor. He also indicated that Mr. 
Mahr, t he Building I nspec t or, was responsible for maintaining the 
records, but that the Supervisor has no control of Mr. · Mahr's 
actions, and that -Mr. Mahr no longer serves as-building
inspector. The Supervise~ also wrote that h~ -woul d again attempt 
to obtain the records in question fran the engineer. 
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Notwithstanding the efforts of the Town Supervisor under
taken on your behalf, I offer the following canrnents. 

First, the Freedom of I nformation Law pertains to existing 
records. Section 89(3) of the Law states in part that an agency 
is not required to create or prepare records in response to a 
request, unless specific direction is provided to the contrary. 

Second, separate from the Freedom of Information Law are 
new provisions found in the "Local Government Records Law" 
(Article 57-A of the Arts and cultural Affairs Law), which became 
effective on August 5, 1988. Section 57.19, which requires the 
establishment of a local government records management program, 
states in part that: 

"The governing body, and the chief execu
tive official where one exists, shall 
promote and support a program for the 
orderly and efficient management of 
records, including the identification and 
appropriate administration of records with 
enduring value for historical or other 
research. Each local government shall 
have one officer who is designated as 
records management officer. This officer 
shall coordinate the develolX!lent of and 
oversee such program and shall coordinate 
legal disposition, including destruction 
of obsolete records. In towns, the town 
clerk shall be the records management 
officer." 

Further, section 57.25(1) states that: 

"It shall be the responsibility of every 
local officer to maintain records to ade
quately document the transaction of public 
business and the services and programs for 
which such officer is responsible; to 
retain and have -custody of such records 
for so long as the records are needed for 
the conduct of the business of the office; 
to adequately protect such records; to 
cooperate with the local --government:.' s 
records management officer on programs for 
the orderly and efficient management of 
records including identification and man
agement of inactive records and identifi
cation and preservation of records of 
enduring value; to dispose of records in 
accordance with legal requirements; and 
to pass on to his successor records needed 
for the continuing conduct of business of 
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the office. In tOr'lns, records no longer 
needed for the conduct of the business of 
the office shall be transferred to the 
custody of the tOr'ln clerk for their safe
keeping and ultimate disposal." 

Subdivision (2) of section 57.25 states that public records can
not be destroyed without the consent of the Commissioner of 
Education. In turn, the Camnissioner is authorized to develop 
schedules indicating minimum retention periods for particular 
categories of records. As such, local officials cannot destroy 
or dispose of records until the minimum period for the retention 
of the records has been reached. I would conjecture that all of 
the records in which you are interested should continue to exist, 
with the exception of tape recordings of some meetings . 

In a related vein, in addition to being the "records man
agement officer," the town clerk, under section 30 of the Town 
Law, is the custodian of all tOr'ln records. If you have not done 
so already, it is suggested that you confer with the town clerk. 

Third , with respect to rights of access, the Freedom -of 
Information Law is based upon a presumption of access . Stated 
differently, all records of an agency are ava ilable, except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 87 (2) (a) through (i) 
of the Law. Fran my perspective , virtually all of the records in 
which you are interested, should they exist, are accessible under 
the Freedcm of Information Law, for none of the grounds for deni
al could apparently be asserted. 

Actions taken by the Town Board and the Code Enforcement· 
Board must, in my view, be memorialized in minutes. Here I point 
out that the Open Meetings Law contains what may be characterized 
as minimum requirements concerning the contents of minutes. 
Specifically, section 106 of the Open Meetings Law states that: 

"1 . Minutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and any • 
other matter formally voted upon and the 
vote thereon. 

"2. Minutes shall be taken at executive 
sessions of any action that is taken by 
formal vote which shall consist of• -a re
cord or summary of the final determination 
of such action, and the date and vote 
thereon, provided, however, that such 
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sum.nary need not include any matter which 
is not required to be made public by the 
freedom of information law as added by 
article six of this chapter. 

" 3 . Minutes of meetings of al 1 public 
bodies shall be available to the public in 
accordance with he provisions of the free
dom of information law withi n two weeks 
from the date of such meeting except that 
minutes taken pursuant to subdivision two 
hereof shall be available to the public 
within one week from the date of the exec
utive session." 

Based on the foregoing , minutes must indicate the nature of ac
t ion taken, t he date and the vote of members of public bodies. 
Further, minutes must be prepared and made available within two 
weeks of the meetings to which they pertain. 

With regard to access to tape recordings, I point out that 
the Freedan of Information Law is appl icable to all agency 
records . Section 86(4) of the Law defines the term "record" 
expansively to include: 

"any information kept, held, filed, 
prcxluced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions, folders, files , 
books, manuals, pamphlets, forms, 
papers, des i gns, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

If tape recordings are produced by and for t he Town, I believe 
that they constitute "records" subject to rights of access. 

In my view, a tape recording of an open meeting • is 
accessible, for none of the grounds for deni al would apply.-
Moreover, there is case law indicating that a tape recording of 
an open meeting is accessible for- listening and/or copying under 
the Freedom of Information Law [see Zal eski v . Board of Educa
tion of Hicksville Union Free School District, Supreme Court, 
Nassau County, October 3, 1983] . I believe, however, that tape 
recordings of meetings must be retained for a minimum of four 
months following the approval of minutes . As such, tape record
ings of sane meetings dating back to September of 1988 might not 
exist. 
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Lastly, the Freedom of Information Law and the regulations 
promulgated by the Committee on Open Government (21 NYCRR Part 
1401), which govern the procedural aspects of the Law, prescribe 
time limits within which agencies must respond to requests. 
Specifically, section 89 (3) of the Freedom of Infornation Law and 
section 1401.5 of the Committee's regulations provide that an 
agency must respond to a reques t within five business days of the 
receipt of a request. The response can take one of three forms. 
It c an grant access, deny access, and if so, the denial should be 
in writing stating the reasons, or the receipt of a request may 
be acknowledged in writing if more than five business days is 
necessary to review or locate the records and determine rights of 
access. When the receipt of the request is acknowledged within 
five business days, the agency has ten additional business days 
to grant or deny access. Further, if no response is given within 
five busi ness days of receipt of a request or within ten business 
days of the acknowledgement of the receipt of a request, the 
request is considered "constructively denied" [see regulations, 
sections 1401.S (d ) and 1401.?(c)] 

In my view, a failure to respond within the designated 
t ime limits results in a denial of access t hat may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days fran the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations tha t follow must be sent to the 
Committee [see Freedom of Information Law, section 89 (4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section-89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 
57 NY 2d 774 (1982)]. 

In an effort to enhance canpliance, copies of this opinion 
will be sent to Town officials. 

I hope that I have been of some -assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :saw 

Sincerely, 

~j.~ 
Robert J. Freeman 
Executive Director 

cc: Hon. Frank Valletta, Town Supervisor 
Town Clerk, Town of Pompey 
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August 28, 1989 

Ms. Elise W. Enk 
Chairman 
Town of Rensselaerville 

Planning Board 
RD 1 Box 105 
Medusa, NY 12120 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based soleiy upon the facts presented in your correspondence. 

Dear Ms. Enk: 

Your letter addressed to Harry Willis of · the Department of 
State has been forwarded to the Committee on Open Government. 
The Committee, a unit of the Department, is authorized to advise 
with respect to the Open Meetings Law. 

In your capacity as Chair of the Town -of Rensselaerville
Planning Board, you requested an opinion concerning "what consti
tutes a public meeting". Specifically, you wrote that: 

"The Planning Board was recently 
urged by the representa-tive ·of--the 
subdivider to walk a propos-ed sub,.. 
division in order -- to bette-r - under
stand the placement of a road. 
The Board agreed that- it would be 
helpful -, a date -was set, and [you] 
advertised the meeting in the -
paper with the understanding that 
since- the whole--board would -be --in 
attendance it -would be considered 
an open public -meeting·.· A- quorum -
of the board did arrive,• along with 
five--citizens--who were· interested· in 
the -subdivision.· The• representative 
of the subdivider- said- that the owner 
of the property would· only allow - the 
Planning Board members, not the pub-
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lie, to walk the property. The basic 
reason, he stated, was that only 
Board members were covered by Town 
insurance; several other emotional, 
irrelevant reasons were also given. 
When one of the citizens insisted on 
taking part by stepping on the pro
perty, the police were called. After 
seeing that no business could be con
ducted in good faith, three of the 
board members left, along with four 
of the citizens, and, in the end, 
one board member was shown the pro
perty. 

"During a discussion of the situa-
tion at a following meeting, it was 
stated that the open meetings law did 
not have to be followed literally, 
that no official action was going to 
take place, and that the Board has 
the right to meet for such informa.
tional purposes ~dthout involving 
the public; a meeting for the public 
at the town building following the 
walk-through would have been adequate." 

You raised a series of questions concerning the kind of 
ga,thering described in your letter. In this regard, I offer the 
following comments. 

First, the Open Meetings Law, section 103 (a•), states that 
"Every meeting of a public body shall be open to the general 
public, except that an executive- session of such body may be 
cal-led and business transacted thereat in accordance with section 
one hundred of this article." 

Section 102(1) defines "meeting" as "the--official 
convening of a public body for the purpose of conducting public 
business." 

Second, when the Open Meetings Law became - effective in 
1977, the term "meeting-" was - defined • as the .. formal • convening of a 
public body for .. the purpose of • "officially -transacting public · ·· 
business". -That -language -resulted in conflicting - interpretations 
concerning the scope • of - what might be -considered a "meeting"-. · ··· It 
was contended that - informal gatherings, so-called "work sessions" 
and the like held by public bodies for the- purpose of -discussion 
only, and with no intent to take action, were not - "meetings" 
subject to the -Open Meetings Law. However, soon thereafter, the 
Appellate Division, Second Department, rendered a unanimous, 
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landmark decision in Orange County Publications, Division of 
Ottoway Newspapers, Inc. v. Council of the City of Newburgh (60 
AD 2d 409), which was later unanimously affirmed by the Court of 
Appeals [45 NY 2d 947 (1978)]. In its discussion, the Appellate 
Division held that: 

"(the definition of the term 'meet
ing') contains several words of limi
tation such as 'public body', 'formal 
convening' and 'officially transacting 
public business'. Special Term con
strued these terms to mean that one 
of the minimum criteria for a meeting 
would include the intent to adopt, 
then and there, measures dealing with 
the official business of the govern
mental unit. Unfortunately this nar
row view has been used by public bodies 
as a means of circumventing the Open 
Meetings Law. Certain practices have 
been adopted whereby public bodies meet 
as a body in closed 'work sessions', 
'agenda sessions', 'conferences', 
'organizational meetings' and the ·like, 
during which public business is dis
cussed, but without the taking of any 
action. Thus, the deliberative process 
which is at the core of the- Open Meet
ings Law is not available for public 
scrutiny (see first Annual Report to 
the Legislature- on the Open Meetings 
Law, Canmittee on Public Access to 
Records, Feb. 1, 1977). 

"We believe that the Legislature in
tended to include more than the mere 
formal act of voting -or the formal 
execution of an official· -document. 
Every step of the decision making 
process, including- the· -decision it
self, is -a necessa-ry preliminary to 
formal action. Formal acts have- al
ways been -matters of public record ••• 
There would be -no need for -· this law 
if -this was al 1 -the Legislature - in
tended. • •• It is - the- entire -decision 
making process that the Legislature 
intended to affect by the enactment . 
of this Statute" (60 AD 2d 409, 414-
415). 
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The Court also dealt with the characterization of meetings 
as "informal", stating that: 

"The word 'formal' is defined merely 
as 'following or according with es
tablished form, custan, or rule' 
(Webster's Third New Int. Dictionary). 

We believe that it was inserted to 
safeguard the rights of members of a 
public body to engage in ordinary 
social transactions, but not to per
mit the use of this safeguard as a 
vehicle by which it precludes the 
application of the law to gatherings 
which have as their true purpose 
the discussion of the business of 
a public body" (id.) • 

Based on the foregoing analysis, it was found that: 

"The clear implication then of these 
phrases of limitation, in the -light 
of the other requirements of the Open 
Meetings Law, is that they connote a 
gathering, by -a quorum, on notice, at 
a designated time and place, where 
public business is not only voted 
upon but also discussed. - These -meet
ings, regardless -of how denaninated, 
come within the tenor and spirit of 
the Open Meetings Law and should be 
open to the public ••• 

"We agree that not every assembling 
of the members of a -public -body was 
intended to be included within -the 
definition. Clearly casual encounters 
by members do not fall within the 
open meetings -statutes. But an in
formal 'conference' - or 'agenda ses
sion' does, for it permits 'the . .... 
crystallization of secret -decisions 
to a point just short of -ceremonial 
acceptance' (Adkins, Government in 
the Sunshine, Federal Bar News, vol 
22, No. 11, p 317)" (id. at 416). 

Under the circumstances, I do not believe that the scheduled 
"walk-through" of the property was a "casual encounter": rather, 
it was apparently "a gathering by a quorum, on notice; at a des
ignated time and place" that was held by the Board in conjunction 
with the performance of its official duties -- "for the purpose 
of conducting public business" as a body. 
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Third, although the gathering in question appears to have 
been a "meeting", it also appears that the owner of private pro
perty would have the right to exclude the people of his or her 
choice from the property. As such, a public body might hold a 
meeting that ordinarily should be open to the public, but which 
might result in a charge of trespassing imposed upon persons 
other than the members of the public body. Further, although the 
Court did not analyze the issue in significant detail, it was 
recently held that a tour of a proposed power line route con
ducted in a van by the members of the Public Service Canmission 
did not violate the Open Meetings Law [City of New Rochelle v. 
Public Service Commission, 541 NYS 2d 49 {1989)]. It is unclear 
on the basis of that decision whether the holding would apply in 
the situation that you described. 

Lastly, if no quorum of a public body is present, the Open 
Meetings Law would not, in my view, be applicable. As such, if 
less than a quorum of the Planning Board conducts a 
"walk-through", I do not believe -that the public would have the 
right to attend. Perhaps -as an alternative- to- a tour in which 
the entire Board participates, a member or representatives of the 
Board could do so, with d tape recorder. A tape recording could 
be used to replay questions and answers about the property and 
describe what was seen. Even more accurate, if available, would 
be a videotape of a tour that could be shown to Board members and 
the public. 

I hope that I have been of sane assistance. - Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~ :J. I f'U-----_ 
Robert J. Fr-eeman 
Executive Director 
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August 29, 1989 

The staff of the Committee on Open Government is author i zed t o 
issue advisory opinions. The ensuing staff adv i s ory opi nion is 
based solely upon the facts presented i n your correspondence. 

Dear Mr. Balevic: 

I have received your letter of August 24 in which you 
raised questions concerning the Open Meetings Law. 

In your capacity as a member of the Albany-Schoharie
Schenectady Board of Cooperative Educational services (BOCES), 
you have requested my views concerning "what constitutes a full 
meeting (public) versus a privileged meeting (non-public) of a 
board committee". Attached to your letter is a copy -of a list of 
the Board's canmitt ees and i ts members. one ccmmittee consists 
of five members ; others consist of a s few a s two members. 

In this regard, I offer the following comments. 

(_ 

First, by way of background, when the- Open· Meeti ngs Law 
went into effect in 1977, questions consistently arose with re
spect to the status of -committees, subcommit t ees -and similar 
bodies that have no capac ity to take f inal action, but rather . 
merely the authority to advise. -Those questi ons--arose due - to---the 
definition of "publ ic body" as it appeared i n the Open Meetings 
Law as it was originally enacted. Perhaps t he leading. case on 
the subject also inv,olved a -situation i n whi ch -a- governing body, 
a school board, designated committees consisting of less than -a • 
majority of the total membership of the board. I n Daily Gazette 
co., Inc. v. North Colonie Board of Educ::a-t -i on --[67 AD 2d 803 
(1978)}, i t was held that those advisory -ccmmitteest which had no 
capacity to take final ac-tion, fell outside the scope of the 
definition of "publ i c bodyn. 
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Nevertheless, prior to its passage, the bill that became 
the Open Meetings Law was debated on the floor of the Assembly. 
During that debate, questions were raised regarding the status of 
"committees, subcommittees and other subgroups" . In response to 
those questions, the sponsor stated that it was his intent that 
such entities be included within the scope of the definition of 
"public body" (see Transcript of Assembly proceedings, May 20, 
197 6, pp . 626 8-6270). 

Due to the determination rendered in Daily Gazette, supra, 
which was in apparent conflict with the stated intent of the 
sponsor of the legislation, a series of amendments to the Open 
Meetings Law was enacted in 1979 and became effective on 
October 1 of that year. Among the changes was a redefinition of 
the term "public body" . "Public body" is now defined in section 
102(2) to include: 

"any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a govern
mental function for an agency or de
partment there0f, or for a -public cor
poration as defined in section sixty
six of the general construction law, 
or canmittee or subcommittee or other 
similar body of such public body." 

Although the original definition made reference to entities that 
"transact" public business, the current definition makes refer
ence to entities that "conduct" public business-. Moreover, the 
definition makes specific reference to "committees, subcanmittees 
and similar bodies". 

In view of the amendments to the-definition of "public 
body", I believe that any entity consisting of two or more -per
sons designated or created to serve as- a body by - a public body, 
such as a BOCES, would fall within the requirements of the Open 
Meetings Law [see also Syracuse United Neighbors v. City of 
Syracuse, 80 AD 2d 984 (1981)]. 

Second, the term- "meeting", for purposes of the Open -Meet
ings Law, has been construed to mean a gathering of at least a 
majority of a public body for -the -purpose of -- conducting p-ublic 
business, regard1ess -of whether action is intended to be taken 
[Orange County Publications v. Council of the City of Newburgh, 
60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 

Further, all meetings must be preceded -by notice of the 
time and place - given in- accordanee with- section ·104·-of the -epen 
Meetings Law and conducted open to the--public, unless and -until 
an - executive session may . be held -to discuss one or more of the 
topics of discussion described in section 105(1) of the Law. 
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Enclosed for your consi deration are copies of the Open 
Meet i ngs Law and an explanatory pamphlet that may be useful to 
you. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

~~~ 
Robert J. Freeman 
Executive Director 
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Mr. Hans Luebbert 

The staff of the Committee on Ooen Government is authorized to 
issue to advisorv opinions~ The ensuing staff advisory opinion 
is based solelv uoon the facts oresented in vour corresoondence. 

Dear Mr. Luebbert: 

I have received your letters cf August 27 and September 2. 
You have requested an advisory opinion concerning meet i ngs held 
by the Newburgh Town Board and its Planning Board. 

You referred initially to a joint meet i ng held by the two 
Boards. Although the meeting was closed due to the assertion of 
the attorney-client privile9e, you expressed the opinion that it 
included "conversations over possible rezoning," "developments 
pending in the Planning Board," and "an application for water 
[and ] sewer backups." You also referred to an executive session 
held by the Town Board during which the "exact items for discus
sion [were] clearly not delineated prior to declaration of execu
tive session." You added that the Board did not specify "what 
pend i ng, current or contemplated litigation it wished to 
discuss ••• " and pointed out that "there is no record of the town 
board having called for an executive session ••• ~ Lastly, with 
respect to a meeting of the Planning Board, you contend that 
"minutes should be available from that body." 

In this regard, I offer the following comments. 

First, it is noted at the outset that the scope of the 
Open Meetings law is determined in part by section 102(1) of the 
Law, which defines the term "meeting." That definition has been 
interpreted broadly by the state's highest court to include any 
convening of a quorum of a public body for the purpose of conduc
ting public business, whether or not there is an intent to take 
action and regardless of the manner in which the gathering may be 
characterized [see Orange County Publications v. Counci l of t be 
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Citv of Newburgh, 60 AD 2d 409, aff 1 d 45 NY 2d 947 (1978) ] . 
Therefore, if a quorum of either the Town Board or the Planning 
Board was present at the gatherir.g to which you referred, I be
lieve that the gathering constituted a "meeting" subject to the 
Open Meetings Law in all respects. Moreover, it has been held 
that joint meetings held by two or more public bodies also fall 
within the scope of the Open Meetings Law [see Cneonta Star, 
Division of Ottowav Newsna9ers, Inc. v. Board of Trustees of 
Oneonta School District, 66 AD 2d 51 (1979)]. 

Second, the Open Meetings Law provides two vehicles under 
which a public body may meet in private. One vehicle is the 
executive session, a portion of an open meeting that is closed to 
the public in accordance with section 105 of the Law. The other 
arises under section 108 of the Open Meetings Law, which contains 
three exemptions from the Law. When a discussion falls within 
the scope of an exemption, the provisions of the Open Meetings 
Law do not apply. Relevant to the assertion of an 
attorney-client privilege is section 108(3), which exempts from 
the Open Meetings Law: " ••• any matter made confidential by fed
eral or state law." When an attorney-client relationship has been 
invoked, it is considered confidential under section 4503 of the 
Civil Practice Law and Rules. Therefore, if an attorney and 
client establish a privileged relationship, the communications 
made pursuant to that relationship would in my view be confiden
tial under state law and, therefore, exempt from the Open Meet
ings Law. 

By way of background, it has long been held that a munici
pal board may establish a privileged relationship with its attor
ney [People ex rel. Uodvke v. Gilon, 9 NYS 243 (1889); Penn.Q£k 
v. Lane, 231 NYS 2d 897, 898 (1962)]. However, such a relation
ship is in my opinion operable only when a municipal board or 
official seeks the legal advice of an attorney acting in his or 
her capacity as an attorney. As such, it is suggested that the 
mere presence of an attorney with a municipal board, for example, 
would not in my view automatically result in a privileged rela
tionship and an exemption from the Open Meetings Law, for the 
subject matter of a discussion and the nature of the communica
tion determine the applicability of an attorney~client relation
ship and the existence of an exemption from the Open Meetings 
Law. 

In a judicial determination that described the parameters 
of the attorney-client relationship and the concitions precedent 
to its initiation, it was held by the Appellate Division that: 
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"In general, 'the privilege applies only 
if (l) the asserted holder of the privi
lege is or sought to become a client; (2) 
the person to whom the communication was 
made (a) is a member of the bar of a 
court, or his subordinate and (b} in con
nection with this communication relates to 
a fact of which the attorney is informed 
(a) by his client (b) without the presence 
of strangers (c} for the purpose of secur
ing primarily either (i} an opinion on law 
or (ii} legal services (iii) assistance in 
some legal proceedings, and not (d} for 
the purpose of committing a crime or tort; 
and (4} the privilege has been (a) claimed 
and (b) not waived by the client'" [People 
v. Belae, 59 AD 2d 307, 399, NYS 2d 539, 
540 (1977}]. 

As suggested above, I believe that a line of demarcation 
may often be drawn between that portion of a gathering in which 
legal advice is sought and given, and that portion in which a 
public body discusses public business or deliberates toward a 
decision. The former, in my view, would be exempted from the 
Open Meetings Law; the latter, however, would be subject to the 
Law and should generally be conducted in public. If, ~or 
example, the Boards discussed rezoning or sewer• hook-ups during 
the closed session, and those portions of the session did not · 
include seeking legal advice from their attorney, those aspects 
of the session should in my opinion been conducted in public 
unless there was a basis for entry into executive session. 

Third, the Open Meetings Law contains a procedure that 
must be accomplished during an open meeting before an executive 
session may be held. Specifically, section 105(1) states in 
relevant part that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting pur
suant to a motion identifying the general 
area or areas of the subject or subjects 
to be considered, a public body may con
duct an executive session for the below 
enumerated purposes only ••• " 

With respect to litigation, section 105(1) (d) of the Open 
Meet i ngs Law permits a public body to enter into an executive 
session to discuss "proposed, pending, or current litigation." It 
has been held that the purpose of the "litigation" exception for 
executive session "is to enable a public body to discuss pending 
litigation privately, without baring its strategy to its adversa
ry through mandatory public meetings" [Weatherwax v. Town of · 
Stony Point, 97 AD 2d 840, 841 (1983); also Matter of Concerned 
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Citizens to Review Jefferson Val. Mally. Town Board. 83 AD 2d 
612, 613, appeal dismissed, 54 NY 2d 957 (1981)]. The Court in 
Weatherwax, in its discussion of a claim that lit igation might 
possibly ensue, added that: 

"The belief of the town's attorney that a 
decision adverse to petitioner 'would 
almost certainly lead to litigation' does 
not justify the conducting of this public 
business in an executive session. To 
accept this argument would be to accept 
the view that any public body could bar 
the public from its meetings simply be 
expressing the fear that litigation may 
result from actions taken therein. Such a 
view would be contrary to both the letter 
and the spirit of the exception" (~ at 
841) • 

Moreover, with regard to the nature of a motion to enter 
into executive session pursuant to section 105(1) (d), it has been 
determined that: 

" ••• any -motion to go into executive ses
sion must 'identify the general area' to 
be -considered-. It is insufficient to 
merely regurgitate the statutory language; 
to wit, 'discussion regarding proposed, 
pending or current litigation.' This boil
erplate recitation does .not comply with 
the •intent of the statute. To- validly . 
convene an executive session for· discus
sion of proposed, pending, or current 
litigation, the public body must identify 
with .par:ticular ity , ~ pending•, . proposed 
or current litigation to be discussed 
during the executive session. Only 
through such an identification will the 
purposes of the Open Meetings Law be 
realized" [emphasis added by court;- Daily 
Gazette co .• Inc. v. Town Board, Town of 
Cobleskill, 444 NYS 2d 44, 46 (1981)]." 

Based upon the foregoing, I believe that a motion t o enter into 
executive session that merely characterizes the subject to be 
discussed as "litigation," for e•xample, is inadequate. As indi
cated in the decision cited above, the motion should refer to the 
particular lawsuit under discussion. 
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Lastly, the Open Meetings Law contains what might be view
ed as minimum requirements concerning the contents of minutes. 
Specifically , section 106 of the Open Meetings Law states that: 

"1. Minutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and any 
other matter formally voted upon and the 
vote thereon. 

2. Minutes shall be taken at executive 
sessions of any action that is taken by 
formal vote which shall consist of a re
cord or summary of the final determination 
of such action, and the date and vote 
thereon; provided, however, that such 
summary need not include any matter which 
is not required to be made public by the 
freedom of information law as added by 
article six of this chapter. 

3. Minutes of meetings of all public 
bodies shall be available to the public in 
accordance with the provisions of the 
freedom of information law within two 
weeks from the date of such meetings ex
cept that minutes taken pursuant to subdi
vision two hereof shall be available to 
the public within one week from the date 
of the executive session." 

Based upon the foregoing, it is clear in my view that 
minutes need not consist of a verbatim account of what was said 
at a meeting. Although a public body may choose to prepare ex
pansive minutes, at a minimum, minutes of open meetings must 
include reference to all motions, including a motion to enter 
into an executive session, as w,ell as proposals, resolutions and 
any other matters upon which votes are taken. 

With respect to executive sessions, as a general rule, a 
public body subject to the Open Meetings Law may take action 
during a properly covened executive session [see Open Meetings 
Law section 105(1)}. If action is taken during an executive 
session, minutes reflective of the action, the date and the vote 
must be recorded in minutes pursuant to section 106(2). However, 
if no action is taken during an executive session, minutes of the 
executive session need not be prepared. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:saw 

cc: Town Board 
Planning Board 

Sincerely, 

/, ~ .. t· {' (' 
,¼\J~,.-L- .:.J . . ~ ... ~ 

Robert J. Freeman 
Executive Director 
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Mr. Stephen D. Miller 
Milks & Miller 
Attorneys and Counselors at Law 
Delevan Professional Building 
36 N. Main Street 
Delevan, New York 14042 

The staff of the Committee on Ooen Government is authorized to 
issue to advisory ooinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Miller: 

I have received your letter of August 25 in which you 
requested advice concerning the Open Meetings Law. 

Specifically, you have asked whether a town board of eth
ics has "the right to exclude members of the g~neral public while 
confidential matters are being discussed," and whether the board 
has "the right to exclude a town official or employee being in
vestigated from its meetings." 

In this regard, I offer the following comments. 

First, I believe that a board of ethics is a public body 
required to comply with the Open Meetings Law. _The scope of the 
Open Meetings Law is determined in part by section 102(2), which 
defines "public body" to mean: 

" ••. any entity, for which a quorum is 
required in order to conduct public busi
ness and which consists of two- or more 
members, performing a governmental func
tion for the state or for an ~gency or 
department thereof, or for a public cor
poration as defined in section sixty-six 
of the general construction law, or com
mittee or subcommittee or other similar 
body of such public body." 
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A town board of ethics in my view is subject to the Law, for it 
is created by a town board, it consists of at least two members, 
it may conduct its abusiness only be means of a quorum (see Gen
eral Construction Law, section 41), and it conducts public busi
ness and performs a governmental function for a public 
corporation, a town. Further, the definition makes specific 
reference to committees, subcommittees and "similar" bodies. 

Second, although the Open Meetings Law is based upon a 
presumption of openness and meetings of public bodies must gener
ally be conducted open to the public, section 105(1) of the Law 
lists eight grounds for entry for entry into executive session. 

Relevant to your inquiry is section 105(1) (f)· of the Law, 
which permits a public body to enter into an executive session to 
discuss: 

"the medical, financial, credit or employ
ment history of a particular person or 
corporation, or matte~s leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, dismis
sal or removal of a particular person or 
corporation ••• " 

If the issue before a board of ethics involves a particular per
son in conjunction with one or more of the subjects listed in 
section 105(1) (f), I believe that an executive session could 
appropriately be held. For instance, if the issue deals with the 
"financial history" of a particular person or perhaps matters 
leading to the discipline of a particular person, section 
105(1) (f) could in my opinion be cited for the purpose of enter
ing into an executive session. 

Further, the Law prescribes a procedure that must be ac
complished by a public body during an open meeting before conduc
ting a executive session. Section 105(1) states in relevant part 
that: 

"Upon a majority vote of its total 
membership, taken in an open meeting pur
suant to a motion identifying the general 
area or areas of the subject or subjects 
to be considered, a public body may con
duct an executive session for the below 
enumerated purposes only ••• " 

While a motion for entry into an executive session must describe 
the subject to be discussed, I do not believe that there is a 
requirement that the motion specify the issues with particularity 
or identify the inaividual who might have raised an issue before 
the board. 
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Lastly, section 105(2) of the Open Meetings Law states 
that: 

"Attendance at an executive session shall 
be permitted to any member of the public 
body and any other persons authorized by 
the public body." 

As such, a board of ethics may in my opinion exclude any person 
other than a member of the board from a proper executive session. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :saw 

Sincerely, 

~~J,~ 
Robert J. Freeman 
Executive Director 
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The staff of -t-be Committee on Open Government is authorized to 
issue aavisory opinions. The ensuinc staff advisory opinion is 
based solelv upon the facts presented in your correspondence. 

Dear Ms. Kutka: 

I have received your letter of August 28, as well as the 
r:,c.::erials attached to it. 

You described a variety of practices of the Elmira City 
Council and suggested that attendance at its meetings aoes not 
necessarily guarantee that the public can be aware of the 
Council's activities and actions . One of the issues that you 
raised involves public "agenda workshops" held in the City 
N:anager 's conference room on Thursday afternoons. The workshops 
are apparently held to lay the grounch?ork for action to be taken 
at ensuing formal meetings of th~ Council . During the workshops, 
a "consent agenda" is prepared, so that "one vote is cast for all 
Councilmembers on all resolutions" referenced in that agenda. 
Yoe indicated that the workshops are not well attended because 
the time is inconvenient for most people and added that the con
ference room is "not accessible to the hanoicapped" . You also 
wrote that executive sessions are often held "under the titles of 
property, personnel and litigation" . No additional information 
concerning those topics is provided prior to entry into executive 
session. 

In this regard, I offer the following comments. 

So long as the workshops and other meetings are preceded 
by notice and conducted open to tte public to the extent required 
by the Open Meetings Law, the practices that you described, in 
terms of procedure, are not, in my vie~ contrary to the Open 
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Meetings Law. Nevertheless, the site of the workshops is, in my 
opinion, inappropriate, and, based upon judicial interpretations 
of the Open Meetings Law, the descriptions of the subjects to be 
discussed during executive sessions are inadequate. 

With respect to the location of the workshops, the City 
Manager's conference room, I point out that section 103(b) of the 
Open Meetings Law states that: 

"Public bodies shall make or cause 
to be made all reasonable efforts to 
ensure that meetings are held in 
facilities that permit barrier-free 
access to the physically handicapped, 
as defined in subdivision five of 
section fifty of the public buildings 
law." 

Therefore, if the Council may use a room or facility for its 
meetings that would permit barrier-free access to physically 
handicapped persons, I believe that section 103(b) would require 
that the meetings be held in that room or facility rather than 
a conference room that is not accessible to handicapped persons. 

With regard to executive sessions, it is noted that sec
tion 102(3) of the Open Meetings Law defines the phrase 
"executive session" to mean a portion of an open meeting during 
which the public may be excluded. Further, section 105(1) of the 
Law prescribes a procedure that must be accomplished during an 
open meeting before an executive session may be held. 
Specifically, the cited provision states in relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meet
ing pursuant -to a motion identify
ing . the -general area or areas of 
the subject or subjects to be con
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only .•• " 

As such, an executive session is not separate and -distinct from 
an open meeting, but rather is a part of an open meeting from 
which the public may be excluded. In addition, it is clear that 
a public body may not conduct an executive session to discuss the 
subject of its choice; on the contrary, paragraphs (a) through 
(h) of section 105(1) specify and limit the topics that may 
appropriately be considered during an executive session. 
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Under the Open Meetings Law as originally enacted, the 
so-called "personnel" exception differed from the language of the 
analogous exception in the current Law. In its initial form, 
section 105(1) (f) of the Open Meetings Law permitted a publ ic 
body to enter into an executive session to discuss: 

" ••• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ••• " 

Under the language quoted above, -public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
in a tangential manner or in relation to policy concerns. 
However, the e-ornrnittee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy that might relate to personnel indirectly or as a 
group. 

In an attempt to clarify the Law, the Committee recom
mended a series of amendments to the Open Meetings Law, several 
of which became ef.fective on October 1, 1979. The recommendation 
made by the Committee regarding section 105(1) (f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

" ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• " 
(emphasis added). 

Due to the insertion of the term "particular" in section 105(1) 
(f), I believe that a discussion of "personnel" may be conducted 
in an executive session only when the subject involves a parti
cular person or persons, and only ~hen one or more of the topics 
listed in section 105(1) (f) are considered. 

Further, judicial decisions indicate that a motion con
taining a recitation of the language of the grounds for executive 
session or "personnel", "litigation", "negotiations" or "property 
matters",· for example, without mor-e, fails to comply with the · 
Law. For instance, in reviewing minutes that referred to various 
bases for entry into executive session, it was held that: 
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"[T]he minutes of the March 26, 1981 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 'negotiations' with
out further amplification. On May 
28, 1981, the Board again entered 
into executive session on two 
occasions. The reasons given for 
dq~ng so were to discuss a 'legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again, on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters'. 

"We believe that merely identifying 
t-he general areas of the subjects to 
be considered in executive session 
as 'personnel', 'negotiations', or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[1]. 

"With respect to 'personnel', Public 
Officers Law section 100[1] [f] per
mits a public body to conduct -an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee -on Public 
Access to Records has stated that
this exception to the -open meetings 
law is intended to -protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the statute matters re
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
particular individual, the -Board 
should not be requi~ed to reveal the 
identity of the person but should 
make it clear that the reason for 
the executive session is because 
their discussion involves a 
'particular' person •.• " [Doolittle 
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v. Board of Education. Sup. ct., 
Chemung Cty., Oct. 20, 1981: see also 
Becker v. Town of Roxbury, Sup. ct., 
Chemung Cty., April 1, 1983: please 
note that the Open Meetings Law was 
renumbered after Doolittle was de
cided]. 

With respect to "negotiations" or "labor matters", the 
only ground fo~ _entry into executive session that mentions the 
term "negotiations" is section 105(1) (e). That provision permits 
a public body to conduct an executive session to discuss 
"collective negotiations pursuant to article fourteen of the 
civil service law". Article 14 of the Civil Service Law is 
commonly known as the "Taylor Law", which pertains to the rela
tionship between public employers and public employee unions. As 
such, section 105(1) (e) permits a public body to hold executive 
sessions to d-i-scuss collective bargaining negotiations with a 
public employee union. 

In terms of a motion to enter into an executive session 
held pursuant to section 105{1) (e), it has been held that: 

"Concerning 'negotiations', Public 
Officers Law section 100[1] [e] per
mits a public body to enter execu
tive session to discuss collective 
negotiations under Article 14 •Of the 
Civil Service Law. As the term · 
'negotiations' can cover a •multitude 
of areas, we believe that the public 
body should make it clear that the 
negotiations to be discussed in 
executive session involve Article 14 
of the Civil Service Law" [Doolittle, 
supra 1 • 

The provisions in the Open Meetings Law concerning lit-iga
tion are found in section 105(1) (d). The cited provision permits 
a public body to enter into an executive session to discuss 
"proposed, pending or current litigation". In construing the 
language quoted above, it has been held that: 

"The purpose of paragraph dis 'to enable 
a public body to discuss pending •litiga
tion privately, without baring its strategy 
to its adversary through mandatory public 
meetings' (Matter of Concerned Citizens to 
to Review Jefferson Val. Mall v. Town Bd. 
of Town of Yorktown. 83 AD 2a 612, 613, 441 
NYS 2d 292). The belief of the town's 
attorney that a decision adverse to peti
tioner 'would almost certainly lead to 
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litigation' does not justify the conduct
ing of this public business in an executive 
session. To accept this argument would be 
to accept the view that any public body 
could bar the public from its meet i ngs 
simply be expressing the fear that liti
gation may result from actions taken 
therein. Such . a view would be contrary 
to both the letter and the spirit of the 
exqe_ption" [Weatherwax v. Town of Stony 
Point, 97 AD 2d 840, 841 (1983)]. 

Based upon the language quoted above, I believe that the excep
tion is intended to permit a public body to discuss its litiga
tion strategy behind closed doors, rather than issues that might 
eventually result in litigation. Further, since litigation could 
be the result of nearly any topic discussed by a publ•ic body, an 
executive sess-ion could not in my view be held to discuss an 
issue merely because there is a potential for or possibility of 
litigation. 

With regard to the sufficiency of a motion to discuss 
"litigation" or "possible litigation", it has been held that: 

"It is insufficient to merely regurgitate 
the statutory language; to wit, 'discus
sions regarding proposed, pending or 
current litigation'. This boilerplate 
recitation does not comply with the intent 
of the statute. To validly convene an 
executive session for discussion of pro
posed, pending or current litigation, the 
public body must identify with particu
larity~ pending, proposed or current 
litigation to be discussed during the 
executive session" [Daily Gazette Co., 
Inc. v. Town Board. Town of Cobleskill, 
44 NYS 2d 44, 46 (1981), emphasis added 
by court]. 

Lastly, the reference to nproperty" in the Open Meetings 
Law is section 105(1) (h), which permits a public body to conduct 
an executive session to discuss: 

"the proposed acquisition, sale or 
lease of real property or the pro
posed acquisition of securities, or 
sale or exchange of securities held 
by such public body, but only when 
publicity would substantially affect 
the value thereof." 
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Based on the foregoing, it is clear that not every issue that 
relates to real property may appropriately be held during an 
executive session. As indicated above, issues involving the 
proposed acquisition, sale or lease of real property may be con
sidered in executive session only when publicity would 
"substantially affect" the value of the property. 

In short, when the descriptions of the subjects to be 
discussed during executive sessions are vague, the public cannot 
know whether t~qse subjects can properly be considered behind 
closed doors. Further, based upon the information that -you 
provided, the motions to enter into executive sessions routinely 
authorized by the City Council are, in my opinion, inadequate. 

I hope that I have been of some assistance. • Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

cc: City Council, City of Elmira 

Sincerely, 

Robert J. Freeman 
Executive Director 
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COMMITTEE ON OPEN GOVERNMENT 
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September 11, 1989 

Hon. Robert Kanaly 
Supervisor 
Town of Dannemora 
Cook Street 
Dannemora, NY 12929 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Kanaly: 

I have received your letter of September 6 in which you 
raised a question concerning the Open Meetings Law. 

According to your letter, at a recent meeting of the Town 
Board, a motion was made to enter into an executive session to 
discuss a personnel matter concerning an employee on disability 
leave. Before the motion was seconded, you were informed by a 
rep or te r that you had to "identify the person, by name". Your 
question is whether a motion must name the person who is the 
subject of the discussion prior to entry into an executive 
session. 

In this regard, I offer the following comments. 

First, as you are aware, section 105(1) of the Open Meet
ings Law prescribes a procedure that must be accomplished during 
an open meeting before a public body may enter into an executive 
session. Specifically, the cited provision states that: 

"Upon a majority vote of its total 
membership, taken in an open meet
ing pursuant to a motion identify
ing the general area or areas of 
the subject or subjects to be con
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only .•. " 
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Second, with respect to "personnel matters", section 
105(1) {f) of the Open Meetings Law permits a public body to enter 
into an executive session to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation or matters 
leading to the appointment, employ
ment, promotion, demotion, disci
pline, suspension, dismissal or 
removal of a particular person or 
corporation ••• " 

Judicial decisions indicate that a motion for entry into 
executive session that contains a recitation of the language of 
the grounds for executive session, or "personnel", for example, 
without more, fails to comply with the Law. However, one such 
decision held and the Committee has co~sistently advised that the 
motion need not identify the person who is the subject of the 
discussion. In that decision, it was held that: 

"When entering into executive session 
to discuss personnel matters of a 
particular individual, the Board 
should not be required to reveal the 
identity of the .person but should make 
it clear that the reason for the execu
tive session is because their discus
sion involves a 'particular 1 person ••• " 
[Doolittle v. Board of Education, Sup. 
Ct., Chemung Cty., Oct. 20, 1981; see 
also Becker v. Town of Roxbury, Sup. 
Ct., Chemung Cty., April 1, 1983]. 

Based on the foregoing, it has been advised that a motion to 
enter into executive session under section 105(1) (f) should 
indicate that the discussion will involve a particular person in 
conjunction with one or more of the topics listed in that provi
sion. As such, a proper motion might be: "I move to enter into 
executive session to discuss the employment history of a parti
cular person", without naming the person. 

In view of the decision quoted above, I agree with your 
contention that the motion for entry into executive session need 
not identify the person who is the subject of the discussion. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

~1,~ 
Robert J. Freeman 
Executive Director 
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September 15, 1989 

~he staff.of the 9o~mittee on Open.Government i~ author~z7d t9 
issue adv1sory op1n1ons. The ensuing staff advisory op1n1on 1s 
based solely upon the facts presented in your correspondence, 

Dear Mr. Lonergan: 

I have received -your letter of September 8 in which you 
raised a series of related questions. 

Since the Open Meetings Law is silent with respect to the· 
right of the public to speak or participate at meetings of public 
bodies, you asked who makes a decision to permit or preclude 
public participation, i.e., whether it is made by the chairman of 
the body, for example, or perhaps by the body as a whole. 

In this regard, your questions do not deal specifically 
with the Open Meetings Law. However, there are• various con-texts 
in which it has been held that public bodies have the authority 
to adopt reasonable rules to govern their own proceedings. • Fo1; 
instance, section 63 of the Town Law states in part that a town 
board "may determine the rules of its procedure"·;· section 272 -of 
the Town Law st-ates that a town planning board "may adopt rules 
and regulations in respect to procedure before. it•; section 
1709 (1) of the Educ-at ion Law author-izes a -board--of education to 
adopt by laws and rules for -its government and operation. 
Therefore, as a general matter, I believe that. a -public body, 
rather than a single member -thereof, may determine its r:ules of 
procedure, including rules regarding pub1 ic partici-pat-ion. 
Further, it has been found that "Irrational -and unreasonable 
rules will not be sanctioned" [see Mitchell v. - - Board of Educa
tion of the Garden City Union Free School District, 113 AD 2d 
924, 925 (1985)]. 

l 
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In sum, generally, I believe that a public body as a whole 
determines its rules of procedure, and that such rules must be 
reasonable. 

RJF: jrn 

I hope that I have been of some assistance. 

Sincerely, 

~D,~ 
Robert J. Freeman 
Executive Director 



STATE OF NEW YORK 
DEPARTMENT OF STATE 
COMMITTEE ON OPEN GOVERNMENT (JmL-80 , l. lo '4:3 

COMMITTEE MEMBERS 

WILLIAM BOOKMAN 
JOHN C EGAN 
DALL W FORSYTHE 
WALTER W GRUNFELD 
STAN LUNDINE 
LAURA RIVERA 
DAVID A SCHULZ 
BARBARA SHACK. Chair 
G,\IL S. SHAFFER 
GILBERT P SMITH 
PRISCILLA A WOOTEN 

cxECUTIVE DIRECTOR 
ROBERT J FREEMAN 

Ms. Helene O'Brien 
ACORN 
300 Flatbush Avenue 
Brooklyn, NY 11217 

762 WASH!NGTON AVENUE. ALBANY. NEW YORK 72237 
1518)474-2518. 2791 

September 18, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. O'Brien: 

I have received your letter of September 15 in which you 
requested an advisory opinion concerning the Open Meetings Law. 

You have described a series of events relative to your 
experience with the New York City Board of Education. Speci
fically, you wrote that, on July 12, 30 parents and community 
school board members sought to attend a meeting of the "Committee 
of the Whole" of the Board of Education. Security guards appar
ently prohibited the group from entering the building. After 
waiting outside for some time, parents were allowed to enter the 
Hall of the Board. The meeting of the Committee of the Whole, 
however, "was going on upstairs", and "parents waited downstairs 
until the Board convened its public calendar meeting an hour 
later". 

The next Committee of the Whole meeting was scheduled for 
August 16. Several people contacted the Board daily "to make 
sure the Board did not change the meeting-time". Each caller was 
told that the meeting would begin at 1:30. Nevertheless, when 
you arrived at the location of the meeting, you were informed 
that the Board was conducting a "closed session" that began at 
noon. The public portion of the meeting began at 2:10 and the 
public "was not informed of the topic of discussion in the closed 
session". 

A few days after that meeting, you indicated that you 
spoke with a member of the Board of Education, who told you that 
he and another member were the only members "who voted for ano
ther parent on the Chancellor search committee". Since ACORN had 
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at least one of its members present at every meeting of the Board 
held during the summer, you questioned when such a discussion by 
the Board might have occurred, for it was not raised or discussed 
at any meeting attended by representatives of your organization. 

You also added that it has been difficult to obtain agen
das of meetings and that when the public was given the opportuni
ty to speak at a meeting, only two members of the Board remained 
for that portion of the meeting. Consequently, you wrote that 
there "does not seem to be a way for parents to ensure that an 
issue that concerns them is discussed by the Board". 

In this regard, I offer the following comments. 

First, the Open Meetings Law is applicable to meetings of 
public bodies, and section 102(2) of the Law defines "public 
body" to mean: 

" ••• any entity, for which a quorum is 
required in order to conduct public busi
ness ano which consists of two or more 
members, performing a governmental func
tion for the state or for an agency or 
department thereof, or for a public cor
poration as defined in section sixty-six 
of the general construction law, or com
mittee or subcommittee or other similar 
body of such public body." 

Based upon the language quoted above, the Board of Education and 
any committee that it designates, including the Committee of the 
Whole, would, in my opinion, constitute "public bodies" subject 
to the requirements of the Open Meetings Law. 

Second, it is emphasized that the courts have interpreted 
the term "meeting" expansively. In a landmark decision rendered 
in 1978, the state's highest court, the Court of Appeals, held 
that any gathering of a quorum of a public body for the purpose 
of conducting public business constitutes a "meeting" subject to 
the Open Meetings Law, whether or not there is an - intent to take
actions, and regardless of the manner in which a gathering may be 
characterized [see orange County Publications. Division- of Otta
way Newspapers. Inc, v. Council of the City of Newburgh. 60 AD 
2d 409, aff'd 45 NY 2d 947 (1978)]. The Court affirmed a deci
sion rendered by the Appellate which dealt specifically with 
so-called "work sessions" and similar gatherings during which 
there was merely an intent to discuss, but no intent to take 
formal action. In so holaing, the court stated: 

"We believe that the Legislature -intended 
to include more than the -mere formal act 
of voting or the formal execution of an 
official document. Every step of the 
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decision-making process, including the 
decision itself, is a necessary prelimi
nary to formal action. Formal acts have 
always been matters of public record and 
the public has always been made aware of 
how its officials have voted on an issue. 
There would be no need for this law if 
this was all the Legislature intended. 
Obviously, every thought, as well as every 
affirmative act of a public official as it 
relates to and is within the scope of 
one's official duties is a matter of pub
lic concern. It is the entire decision
making process that the Legislature inten
ded to affect by the enactment of this 
statute" (60 li.D 2d 409, 415). 

The court also referred specifically to what might be described 
as preliminary gatherings, stating that: 

"We agree that not every assembling of the 
members of a public body was intended to 
be included within the definition. Clear
ly casual encounters by members do not 
fall within the open meetings statutes. 
But an informal 'conference 1 or 'agenda 
session' does, for it permits 'the crys
tallization of secret decisions to a point 
just short of ceremonial acceptance'" (id. 
at 416}. 

In addition, in its consideration of the characterization 
of meetings as "informal," the court found that: 

"The word 'formal' is defined merely as 
'following or according with established 
form, custom, or rule' (Webster's Third 
New Int. Dictionary). We believe that it 
was inserted to safeguard the rights of 
members of a public body to engage in 
ordinary social transactions, but not to 
permit the use of this safeguard as a 
vehicle by which it precludes the - applica
tion of the law to gatherings which have 
as their -true purpose the discussion of 
the business of a public body" (id. at 
415}. 

Based upon the judicial interpretation of the Open Meet
ings Law, a gathering of a quorum of the Board or the Committee 
of the Whole, held for the purpose of conducting public business, 
would in my view -constitute a "meeting" that falls within the 
requirements of the Open Meetings Law. Assuming that a quorum of 
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the Board or the Committee of the Whole was present at the ga
therings to which you referred, I believe that those gatherings 
were meetings that should have been conducted in accordance with 
the Open Meetings Law. 

Third, every meeting of a public body must be preceeded by 
notice of the time and place of the meeting. Section 104(1) of 
the Law pertains to meetings scheduled at least a week in advance 
and requires that notice be given to the news media (at least 
two) and to the public by means of posting in one or more 
designated, conspicuous public locations not less than seventy
two hours prior to such meetings. Section 104(2) pertains to 
meetings scheduled less than a week in advance and requires that 
notice be given to the news media and to the public by means of 
posting in the same manner as prescribed in section 104(1) "to 
the extent practicable" at a reasonable time prior to such 
meetings. ~herefore, it is reiterated that notice must be provi
ded prior to all meetings, regardless of whether the meetings are 
considered formal or otherwise. In addition, if a meeting is 
scheduled to begin at noon, for example, the notice should so 
indicate, even if the "public" part of a meeting starts later. 

Fourth, the Open Meetings Law is based upon a presumption 
of openness. Section 103(a) of the Law requires that all meet
ings of public bodies must be conducted open to the public except 
to the extent that one or more grounds for executive session may 
be applicable. It is noted that the phrase "executive session" 
is defined in section 102(3) to mean a portion of an open meeting 
during which the public may be excluded and that a public body 
must follow a procedure prescribed by the Law during an open 
meeting before it may enter into an executive session. 
Specifically, section 105(1) of the Open Meetings Law states in 
relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meeting pur
suant to a motion identifying the general 
area of areas of the -subject or subjects 
to be considered, a public body may con
duct an executive session for the below 
enumerated purposes only •••• " 

In view of the foregoing, it is clear in my opinion that an exec
utive session is not separate and aistinct from an open meeting, 
but rather that it is a portion of an open meeting auring which 
the public may be excluded. It is also clear· that a public body 
cannot enter into an executive session to discuss the subject of 
its choice. On the contrary, an executive session may be held 
only to discuss a subject listed in the Open Meetings Law as 
appropriate for discussion behind closed doors. Under the 
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circumstances, even if there was a basis for entry into an execu
tive session, in my opinion, the meetings in question should have 
been preceeded by notice specifying the time when and the place 
where the meetings were to begin. In addition, I believe that 
the meetings should have been convened upon to the public, 
followed, if appropriate, by a motion to conduct an executive 
session, indicating the reason and carried by a majority vote of 
the Board or the Committee. 

With respect to a discussion of the Chancellor Search 
Committee, section 105(1) (f) of the Open Meetings Law permits a 
public body to enter into an executive session to consider: 

"The medical, financial, credit or employ
ment history of a particular person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, dismis
sal or removal of a particular person or 
corporation." 

If the Board in its discussion focused upon a "particular" person 
or persons who might be designated to serve on the Committee, an 
executive session would, in my view, have been proper. However, 
based upon your letter, it appears that the issue involved the 
composition of the Committee in terms of the characteristics of 
those who might be designated, rather than any specific individu
al who might serve. If that was so, if the discussion did not 
involve a matter leading to the appointment of a" particular 
person," I believe that the issue should have been discussed in 
public, for none of the grounds for entry into executive session 
would have applied. 

Lastly, the Open Meetings Law includes no reference to 
agendas or their preparation, nor does it provide specific guid
ance regarding public participation at meetings. As such, those 
aspects of your commentary do not appear to pertain to the Open 
Meetings Law. Rather, the Board's rules of procedure, if any, 
would likely deal with those issues. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

~!~ 
Executive Director 

RJF: saw 

cc: Board of Education 
Arthur Isenberg 
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September 18, 1989 

The staff of the Commit tee on Open Government is -authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

C Dear Mr. Pecorale: 

I have -received your letter of September 6, as well as the 
materials attached to it. 

By way of background, the materials include a letter sent 
to the District's attorney in which you raised the following 
question: 

"Before the Board votes whether to ·ratify 
a -proposed -se~tlement of negotiations 
under the prov is ions of . the -- 'l'aylor --Law•,·· 
may -the -negotiated settlement be discussed 
at an open meeting?" 

In brief, the attorney, -Ms. 
School Board may discuss the 
required -to do so. You have 
Glanzer's opinion. 

Mona N.- • Glanzer, wrote that the • 
issue in- publ-ic, bu-t • that it- -is not 
asked whether i agree with Ms. 

First, as -Ms. Glanzer -pointed out- in- her- letter,- -the Open 
Meetings Law -requires that -public bodies • conduct meetings • -in
public, except to the -extent tha-t- -the- subject -matte·r- -under- consi
deration may -appropriately be -discussed during a closed or 
"executive" session in accordance- with seetion -105-(1) · ·the · Law-. 
While the Open Meetings Law- ·provides- a -fr-amework --concerning •the 
extent to which meetings must be conducted open to the public or 
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which may be closed, it does not specify which issues must be 
considered by a public body. Similarly, the Law does not specify 
the length of time that an issue should be discussed or require 
that issues be considered with particular degrees of detail. 

Ms. Glanzer cited a decision rendered by the Commissioner 
of Education, Rockville Centre School District, 21 Ed. Dep. 
Rep. 509 (1982), in which it was found that a school board can
not be compelled to disclose its reasoning for action taken with 
respect to an action taken concerning an employee, and she sug
gested that the same rationale .would •apply to the facts described 
here. In my view, as in the -case -cited above,· the Board could 
have discussed the settlement at an open meeting; nevertheless, 
there is nothing in the Open Meetings Law, or any other statute 
of which I am aware, that would require the Board to do so. 

Second, the Open Meetings Law is permissive. Stated 
differently, although the Law might enable a public body to dis
cuss an issue during an executive session, the~e is no require
ment that the issue must be discussed behind -closed doors and a 
public body may, in my opinion, choose to discuss such an issue 
in public. 

Lastly, section 105(1)- (e)- of . the Open -Meetings L-aw •permits 
a public body to enter into an -executive session -to discuss 
"collective negotiations pursuant to article fou~teen of · the 
civil service law." Based on . the -foregoing, -I believe that a ·· 
public body may conduct an -executive -sess-ion to discus-s collec
tive bargaining negotiations involving a public employee union. 

In surnr the Board may, but in my opinion( need not- <liscuss 
a proposed -negotiated settlement at -an open meeting. As such, I 
am in general agreement with the opinion offered by Ms. Glanzer. 

I hope that I have been of assistance. 

RJF:saw 

cc: Mona N. Glanzer 

Sincerely, 

-~£.~.f~--
Robeirt J. Fr-eeman 
Executive Director 
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based solel y upon the facts presented in your correspondence. 

Dear Ms . Tiano: 

( I have received your letter of September 12 in which -you 
raised a series of questions concerning the government of the 
Town of Henderson. 

0 

You asked initially whether the Town Attorney is a member 
of the Town Board, and whether it is "appropriate for him to . • 
initiate an -executive session." Although section-- 20 of the Town
Law authorizes a ·town board ·to establish an -off.ice of town attor
ney or employ a town attorney -to provide professional -service or 
advice, a town attot'ney is -not a member- of a town board. 
Further, I believe that only a member of -a public body, such as a 
~own board, may introduce a motion to enter into an executive 
session. Section 105 (1) of the Open Meetings Law--prescr ibes -a • 
procedure that must be -accomplished before an -executive session 
may be held. That provision states in relevant part that: 

"Upon -a -majority -vote of its total -
membership, taken in an open -meeting --pur
suant to -a -motion -identifying the- -gene1;al 
area -or areas -of the-• subject or -subjects 
to be -considered, a -public body may• con
duct an -executive session for the below 
enumerated purposes only ••• " 

Based on the foregoing, in my view, only a -member of -a public 
body may make a motion to enter into an executive session. 
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In a related vein, you questioned whether it is appropri
ate for the Town Attorney "to state personal opinions and make 
recomrrendations to the Board" concerning the purchase of books or 
attendance of Town officials at training sessions. The Open 
Meetings Law does not deal with the issue, and the Board, in my 
opinion, may permit the Town Attorney to speak to the extent that 
it deems appropriate. 

Next, you asked whether committees appointed by the Town 
Board are "supposed to provide minutes of their meetings to the 
Town Clerk to be included in the public record." In this regard, 
the Open Meetings Law is applicable to public bodies, and section 
102{2) of the Law defines the phrase "public body" to mean: 

"Any entity for which a quorum is required 
in order to conduct public business and 
which consists of two or more members, 
performing a governmental function for the 
state or for an agency or department 
thereof, or for a public corporation as 
defined in section sixty-six of the gener
al construction law, or committee or sub
committee or other similar body of such 
public body." 

As such, the Town Board and committees of the Town Board are, in 
my view,· public bodies required to comply with the Open Meetings 
Law. With respect -to minutes of meetings, section 106 of the 
Open Meetings Law states that: 

"l. Minutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and any 
other .matter formally voted upon and the 
vote thereon. 

2. Minutes shall be taken at executive 
sessions of any action that is taken by 
formal vote which shall consist of .. a -- re
cord or summary of the final determination 
of such .action, and the date and -vote 
the~eon; provided, however, that such 
summary need not include any matter which 
is not required to be made public by -the 
freedom of information law as added by 
article six of this chapter. 

3. Minutes of meetings of -all public 
bodies -shall be available to the public in 
accordance with -the- provisions- of the 
freedom of information law within -- two 
weeks from the date of such meeting except 
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that minutes taken pursuant to subdivision 
two hereof shall be available to the pub
lic within one week from the date of the 
executive session." 

Based upon the foregoing, if during a meeting of a public body, 
including committees, there are motions, proposals, resolutions 
or votes taken, those activities must, in my opinion, be memori
alized in minutes and generally must be available to the public. 

Next, "if a group has been meeting as the Playground- Com
mittee and then continues to meet as the Recreation Committee,• 
you asked whether it remains bound by the Open Meetings Law. 
Assuming that the former is a public body, I do not ·believe that 
a change in its title would alter its responsibilities under the 
Open Meetings Law. 

You also questioned whether it is proper for the "ruling 
click" (sic, "clique") to "get together both before and after the 
official meetings to plan strategies and rehash what was said by 
whom." You added that such gatherings often occur at a local 
restaurant. In this regard, it is -noted that the courts have 
interpreted the term "meeting" expansively. In a landmar~ deci
sion rendered in 1978, the state's highest court, the Court of 
Appeals, held that any gathering of a quorum of a public body for 
the purpose of conducting public business cons-titutes- a "meeting" 
subject to the Open Meetings Law, whether or not there is an 
intent to take actions, and -regardless of -the -manner in which a 
gathering may be characterized [see Orange County Publications. 
Division of Ottoway Newspapers. Inc, y, council of the City· -of 
Newburgh,, 60 AD 2d 409, aff'd 45 NY ed 947 (1978)]. The Court 
affirmed a decision rendered by the Appellate -which dealt speci
fically with so-called "work sessions" and similar gatherings 
aur ing which there was merely an intent to discuss, bu-t no intent 
to take formal action. In so holding, the court stated: 

"We believe that the Legislature- --intended 
to in~lude more -than the mere formal act 
of voting or the formal execution of an 
official document. Ev~ry step of the 
decision-making process, including the 
decision itself, is a necessary prelimina
ry to formal action. Formal ac·ts have 
always been matters of public record and 
the public has always been maae aware- of 
how its officials have voted on an issue. 
There would be no need for -this -law if 
this was all the Legislature intended. 
Obviously, every thought, as well- as every 
affirmative act of a public official as it 
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relates to and is within the scope of 
one's official duties is a matter of pub
l ic concern. It is the entire 
decision-making process that the Legisla
ture intended to affect by the enactment 
of this statute" (6 0 AD 2d 409, 415). 

The court also stated that: 

"We agree that not every assembling of the 
members of a public body was intended t o 
be included within the definition. Clear
ly casual encounters by members do not 
fall within the open meetings statutes. 
But an informal 'conference' or 'agenda 
session' does, for it permits 'the crys
tallization of secret decisions to a point 
just short of ceremonial acceptance'"(~ 
at 416). 

In addition, in its consideration of the characterization 
of meetings as "informal," the court found that: 

"The word 'formal' is defined merely as 
'following or according with established 
form, custom, or rule' (Webster's Third 
New Int. Dictionary). We believe that it 
was inserted to safeguard -the rights of 
members of a public body to engage in 
ordinary social transactions, but not be 
permit the use -of this s afeguard as a , 
vehicle by which it preciudes the- applica
tion of the law to gatherings which have 
as their -true purpose the discussion of 
the business of a public body" (isL.. at 
415}. 

In view of the judicial interpretation -of the Open Meet
ings Law,· if a majority of the membership -of the -Board gathers to 
"plan strategies," . I believe tha-t such gatherings would cons-ti
tute "meetings " subject to. -t-he Open Meetings Law. On the other 
hand, a gathering -held -t o social ize or perhaps -to "rehash" what 
transpired at a meeting would not, in my opinion, likely fall 
within the requirements of the Open Meetings Law. 

- I n a matter unrelated to the Open Meetings -Law, you asked 
whether it is "appropriate for mail -that deals with Town business 
to go to the home -or business address of the Town Supe-rvisor 
rather than to the Town -Clerk~" Here I point out section 30(1) of 
the Town -Law states -in relevant part that th~ town clerk of each 
town "shall have the custody of all the records, books and papers 
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of the town." Further, it would appear that mail that comes into 
the possession of the Town would be subject to rights conferred 
by the Freedom of Information Law. The Freedom of Information 
Law pertains to agency records, and section 86(4) of the Law 
defines the term "record" to include: 

"any information kept, held, filed, 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

Due to the breadth of the language quoted above, it would appear 
that the materials in question constitute "records" for purposes 
of the Freedom of Information Law, irrespective of their physical 
location or custody. 

Lastly, I believe that issues -involving the conduct of 
attorneys may be brought to the attention of a grievance commit
tee of a county bar association~ for example. The Appellate
Division -of the Supreme Court has ultimate authority regarding 
such issues. 

I hope that I have been of -some -assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

Robert J. Freeman 
Executive Director 

RJF:saw 

cc: Town Boa~d, Town of Henderson 
Marie Ross, Town Clerk 
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The staff of the committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the fact s presented in your correspondence, 
Dear Ms. Lemley: 

I have received your letter of September 15 in which you 
raised issues concerning compliance with the Open Meetings Law by 
the Board of Education of the Miller Place Union Free School 
District. 

According to your letter, although you and your husband 
attend every meeting of the Board, you learned recently that the 
Superintendent had planned to travel to Italy in October "to 
study the feasibility of implementing a third language in our 
district ••• ". You apparently inquired about the trip just before 
the Board was to conduct an executive session, when the Superin
tendent described the purpose of the trip and -its itinerary. 
Following the executive session, the Board vot.ed 3 to 2 to 
approve the trip, at which time the Board President indicated 
that while he could .·understand one member-'s negative vote, he 
criticized the -other member's negative vote and- asked: "why 
didn't you tell us how .you were going to vote in the bac k ro om?" 
You added that three members of the -Board had - apparently known -
about the trip since April; the other two learned about it at 
the same -time as .yourself. It is your view that "the t rip was 
not an item strictly for executive session". 

In this regard, I offer the following comments. 

(_ 

First, as a general matter, the Open Meetings- Law is bas•ed 
on a presumption of openness~ All meetings of public bodies must 
be conducted open to the public, except t o the extent that an 
executive session. may be convened in accordance with section 105 
of the Law. Further, it is noted .that in a landmark decision 
rendered in 1978, the Court of Appeals, t he state's highest 
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court, found that the term "meeting" includes any gathering of a 
quorum of a public body -for the purpose of conducting public 
business, whether or not there is an intent to take action and 
regardless of the manner - in which a gathering may be charac
terized [see Orange county Publications v, council of the City 
of Newburgh. 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. Every 
meeting must be convened open to the public and preceded by 
notice given in accordance with section 104 of the Open Meetings 
Law. 

Second, the phrase "executive session" is defined in sec
tion 102(3) of the Open Meetings Law to mean a portion of an open 
meeting during which the public may be excluded. • As such, an 
executive session is not separate and distinct from a meeting, 
but rather is a portion of an open meeting. The Law also con
tains a procedure that must be accomplished during an open meet
ing before an executive session may be held. Specifically, sec
tion 105(1) states in relevant part that: 

"[U]pon a majority vote of its 
total membership, taken in an 
open meeting pursuant to -a motion 
identifying the general area -or 
areas of the subject or subjects 
to -be considered, a public body 
may conduct an executive session 
for the below enumerated purposes 
only ••• • 

As indicated in the language quoted above, a motion to enter into 
an executive session must include reference to the "general area 
or areas of the subject or subjects to be considered" during the 
executive session. Further, a public body cannot conduct an 
executive session to discuss the subject of its choice. On the 
contrary, paragraphs (a) through (h) of section 105(1) specify . 
and limit the topics that may appropriately be considered during 
an executive session. 

Third, I do not believe that a discussion concerning the 
Superintendent's proposed trip to Italy could properly have been 
considered during an executive session. Presumably any such 
discussion would have involved the feasibility of offering a 
third language to students,. the benef.i-ts to the Dist-r-ict and the 
cost of the trip to borne by taxpayers. While -the issue- might 
have related to the duties of the Superintendent, -! do not be
lieve that it could· properly have been characterized as a per
sonnel matter. Here I point out that the term "personnel" 
appears nowhere - in the Open Meetings Law. It is also noted- that 
the so-called "personnel" exception for entry into -executive 
session has been clarified since the initial enactment of the 

\.__. Open Meetings Law. In its initial form, section 105(1) (fl of the 
Open Meetings Law permitted a public body to enter into an execu
tive session to discuss: 
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" ••• the medical, - financial, credit or 
employment -history -of any person -or 
corporation, or matters leading to the 
appointment, employment, -promotion, 
demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ••• • 

Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
generally, tangentially, or in relation to policy concerns. 
However, the Committee consistently --advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy under the guise of privacy. 

To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several 
of which became effective on October 1, 1979. The recommendation 
made by the Committee regarding section 105(1) (f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

• ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• • 
(emphasis added) • 

Due to the insertion of the term aparticular• in section 105(1) 
(£), I believe that a discussion of "personnel• may be considered 
in an executive session only when the subject involves a parti
cular person or persons, and only when one or more of the topics 
listed in section 105(1) (f) are considered • . In this instance, it 
does not appear that any of the subjects listed in that provision 
would have been discussed. 

Moreover, judicial decisions indicate that a motion con
taining a recitation of the language of the grounds for executive 
session, or "personnel matters~, for example, without more, fails 
to -comply with the Law. For instance, in a decision containing a 
discussion of minutes that referred to various bases for entry 
into executive session, it was found that: 

"[T}he minutes of the March 26, 1981 
meeting indicate that the Board 
voted on two -separate occasions to 
enter executive ses&ion to -discuss 
'personnel' and •'negotiations' with
out further amplification. On May 
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28, 1981, the Board again entered 
into executive session on tw8 
occasions. -The reasons given for 
aoing so were to discuss a 'legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again, on June 11, 198lr 
the Board voted to enter executive 
session of 'personnel matters'. 

"We believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel', 'negotiations', or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[1]. 

"With respect to 'personnel', Public 
Officers Law section 100[1] [f] per
mits a public body to conduot an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee on Public 
Access to- Records has stated that • 
this exception to the open mee-tings 
law is intended to protect personal 
privacy rather than shield matters 
of policy under the guise of · 
privacy ••• Therefore, it -would seem 
that under the statute matters re
lated to personnel generally or - to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particula.z; person. 
When entering -into executive session 
to -discuss personnel matters of a 
particular individual, the Board 
should not be required to reveal the 
identity of the person but -shou-ld 
make -it clear that the reason for 
the executive session is because 
their discussion involves a 
'particular' person ••• • fDoolittle 
y, Board of Education. sup. ct., 
Chemung Cty., Oct. 20, 1981; · see 
also Beaker v, Town of Roxbury. 
Sup. Ct., Chemung Cty., April 1, 
19 83]. 
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- In view of the foregoing, it has been advised that a mo
tion to enter - into executive session to discuss "personnel", or 
npersonnel matters", without additional description, is 
inadequate. Where seetion 105(1) (f) may be asserted, -! believe 
that a motion --for entry into an exe,mtive--session should contain 
two components, inclusion of the term "particular:", and reference 
to ene or more -of the topics appearing in that provision. For-- -
instance, a motion to discuss "the employment history of a parti
cular person• (without identifying the person) would be proper; 
a citation of "personnel matters" would not in my view be 
sufficient to comply with the statute. 

In an effort to enhance compliance with the Open Meetings 
Law, a copy of this opinion will be forwarded to the Board of 
Education. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~f.1,-__ 
Robert J. Freeman 
Executive Director 

cc: Board of Education, Miller Place Union Free School District 
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The staff of the Committee on open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Mrs. Pound: 

I have received your letter of September 18 in which you 
raised an issue concerning compliance with the Open Meetings Law. 

Specifically, in your capacity as clerk of a public body 
in the Town of Clarkstown, you wrote that you are responsible for 
preparing minutes of meetings. In addition, you indicated that 
you "must also handle all of the correspondence that comes before 
the Board" and that "these responses are part of the minutes." 
Recently, a request -was made for the minutes, within two weeks as 
required by the Open Meetings Law, and you informed the applicant 
that "it was physically impossible" to complete the minutes with
in that time. 

You have reque-sted my adv-ice- on the matter. In this 
regard, I offer the following comments. 

First, the Open Meetings Law, section 106(3), states in 
relevant part that: 

"minutes of meetings -of -all public bodies 
shall be -available i-n accordance with the 
provisions of the freedom of information 
law within two weeks from the date of such 
meetings ••• " 

As such, I believe tha-t the Open Meetings -Law imposes a duty upon 
public bodies to- prepar-e and make -available minutes of meetings 
within two weeks of the meetings to which the minutes pertain. 
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.. SeGond, from my perspeGtive, the problem emanates from 
expansiveness of the minutes that you prepare... The Open Meetings 
Law prescribes what may be viewed as minimum requirements con
cerning the contents of minutes. Specifically, section 106 
states in part that: 

"l. Minutes shall be taken at all open 
meetings of a public body whi-ch shall 
consist of a record or summary of all 
motions, proposals, resolutions -and any 
other matter formally voted upon and the 
vote thereon. 

2. Minutes shall be taken at executive 
sessions of any action that is taken by 
formal vote which shall consist of· a -re-· 
cord or summary of the final determination 
of such action, and the date and vote 
thereon1 provi-ded,· however, that such 
summary need not include any matter which 
is not required to be made public by the 
freedom of information law -as added by 
article six of this chapter." 

Based on the foregoing, it is clear that minutes need not consist 
of a verbatim transcript or account of the entire discussion at a 
meeting, but rather only "a record or summary" of "motions, 
proposals, resolutions and any other matter formally voted 
upon ••• • Similarly, minutes do not have -to refer to those who may 
have spoken during a discussion or the nature of their- comments, 
and although the -Board may include responses- to correspondence as 
part of the minutes, the Open Meetings Law does not require that 
kind of information to be included in minutes. In short, I be
lieve that the minutes that you routinely prepare go beyond the 
requirements of the Open Meetings Law. 

You did not indicate whether the Board for which you pre
pare the minutes had directed you to include all of the informa
tion that you described. Whether it has directed you -to do so or 
otherwise, it is sugges-ted .that you ra-ise the- issue- with the 
Board for the -purpose of suggesting that the minutes- that you 
have been preparing are unnecessarily detailed. If you could 
condense the minutes or avoid -including i terns not required -to be 
referenced in the minutes, perhaps compliance with the two-week 
time limitation could be achieved. 

Lastly, while neither the O~en Meetings Law nor any other 
provision of which I -am aware requires that -minutes be- approved, 
it --is--recognized that many public bodies routinely, or as a mat
ter or policy or custom, review minutes prepared by a clerk, for 
example, and officially note to approve them. In the event- that 
minutes have not- been - approved, to -comply -with the Open Meet-ings 
Law, it has consistently been advised that minutes be prepared 
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and made available within t-wo weeks, and that if the minutes are 
unapproved, they may be marked -- ~unapproved," "di:aft" or 
"non-final," for example. By so--doing within the--requisi te time 
limitat ions, -- the-- -paelic Gan generally know what transpired at a 
meeting; concurrently, the public is effectively notified that 
the minutes are subject to change. 

-I hope that I have been of some -assistance. --Should any 
further questions arise, please feel free to contact me. 

R.JF: saw 

Sincerely, 

~5,~ 
Robert J. Freeman 
Executive Director 
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The -staff of the -committee on Open Government is -au-thor ized · to · 
issue advisory opinions, - The -ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Supervisor Randazzo: 

I have received your letter of -September 20 and appreciate 
your interest in complying with the Open Meetings Law. 

Attached -to your -letter is correspondence sent to -you by a 
citizen who raised s-everal issues -concerning a newly created 
Board of Police Commissioners • .. According -to -her lette-r, the-· 
Commission · recently met in an upstai-rs roem that did not- permit 
access to the handicapped. -She- also -questioned - discussions· of a 
towing policy and the --creation of -a • new -- position during executive 
sessions. In addition, - she complained -that- the- -minu-tes -were· -
inaccurate -- and -wer-e -adopted -before members of the --public were- · 
permitted to speak at -the meeting. Las-tly, -her -- letter· -cr-iticized 
the Board for cancelling -a -scheduled meeting without notifying 
the public of the cancellation. 

In this regard, I offer the following comments. 

·First, section 150 of the--Town law -deals w-ith· the esta
blishment of. town police--departments.- - Subdivision (2) of that 
provision states in relevant part that: 

"-The town -board of--a- -town -·in wh-ich 
such -a -police --department -has--been -• 
established- -- at -· an-y time·-·by r -esolu-- · 
t-i-on -may -establish -a ---board -of -police 
comm-issioners-- for --suc·h -town and· ·· 
appoint one or three police commis-
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sioners who shall at the -time of 
their appointment and throughout 
their terms of office be owners of 
of record of real -property in and 
electors of such town, -and who shall 
serve without compensation, and at 
the pleasure - of the town board. If 
the town board shall appoint only 
one such police commissioner, it 
shall in addition designate two mem
bers of the town board to serve as 
members of such police commission.• 

Based on the foregoing, a police commission is established by a 
town board and consists of three members. 

Second, the Open Meetings Law is applicable to -meetings of 
public bodies, -and section 102(2) of the Law defines the phrase 
"public body" to mean: 

• ••• any entity, for which a quorum is 
required in order to conduct public 
business -and which consists o~ two -or 
more members, performing a governmental 
function for the state or for an -agency 
or department thereof, or for a -public 
corporation as defined in sec-tion -sixty-
six -of the general construction law, or -
committee- or subcomm-ittee or other similar 
body of such public body.• 

In -my view-,- -each of -the- conditions necessary to conclude 
that a police commission -is -a -public body -can be met. As -in-di
cated earlier, a police commission is an -- entity- cons-i .. sting- of --
three --members.-- · It -- is -required -to conduct its business -by -means 
of a quorum pursuant -to -section ,41 of-- the- -General Constr-uctio-n 
Law. A -poli-ce c-ommission ·clear-ly conducts- publ-ic-- bu-siness and -
performs -a -governmental --function for a --public- corporation, which, 
in -this instance~ -is -the Town. Fu~ther, - the-definition -~f 
"public body~ -includes -not -onl:y--a -gov:ern-ing --body , · -suc-h-- as a--town -· 
board;- - it· -also in-eludes re-ference to -any -comm-ittee-,- subcomm-i-ttee 
~or -similar- -body of -such -body•. Since--a town police commission 
is a creation- of -a --town board,- -I believe that it --is-~ •similar - -
body•.,. -and a public body subject to the Open Meetings Law in all 
respects. 

Second, -the--Open -Meeting-a -Law--does- not-·specify where- a 
public body ·must- --conduct-- its meet-i-ngs. - However,- -the Law --does 
provide direction conce-r-ning --the site of meetings. Section 
103(b) of the Law states that: 
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"Public bodies shall make or -cause to --• 
be made all reas-onable efforts to ensure 
that meetings are held in facilities 
that permit barrier-free physical access 
to the physically handicapped, as defined 
in subdivision five of section fifty of 
the public buildings law." 

Based upon the language quoted above, the Open Meetings 
Law, in my opinion, imposes no obligation upon a public body to 
construct a new facility or to renovate an existing facility to 
permit barrier-free access to physically handicapped persons. 
However, I believe that the -Law does impose a responsibility upon 
a public body to make "all reasonable ef.forts"--t-o e-t:1sure that 
meetings are held in facilities that permit barrier-free access 
to physi-cally handicapped persons. Therefore,· if, for example, · 
the Board has the capacity to hold its meetings in a first floor 
room that is accessible to handicapped persons rather than a room 
"upstairs", I believe that the meetings should be held in the 
room that is most likely to accommodate the needs of people with 
handicapping conditions. 

Third, the -Open Meetings Law requires that meetings- of 
public bodies be - conducted -open to the- public, except to the 
extent -that topics -may appropr-iately be discussed during execu
tive sessions. Further, paragraphs (a)- through (h) of section 
105 (1) of the Law specify -a-nd• -limit the topics that may properly 
be considered in executive session. 

The discussion of the -towing policy, accord-ing- to- -the 
citizen's letter, was discussed in executive -session pursuant to 
section -105(1) (c). That provision permits an executive session 
to be held to discuss: 

"information • relat-ing -to--c-ur-rent -or 
future -investigation or prosecution 
of. a -er iminal offense which -would • • 
imperil effective law enforcement if 
disclosed ••• " 

From my perspective-,• a -towing -pol-icy -likely- has- -little- relat-ion
sh-ip t -o -the - investigation of--er iminal activities and· would -not-• 
"imperil effective law--enforcement- if . d-isclosed" ~ If. my--as sump-- • 
tion-s are accur-ate ,· there - would have -been no basis for conducting 
an executive session to discuss the issue. 

- Similarly, · although -a -discussion of -the creation of- a -new • 
position -might -involve issues relating -- to -personnel ·; -- it would- not 
in -my opinion-- have -fallen -with the so-called "personnel" excep
tion for entry into an executive session. 
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Under the Open Meetings Law as originally enacted, the 
"personnel" exception differed from the language of the analogous 
exception in the current Law. In its -initial form, section 
10§(1) (f) of the Open -Meetings Law permitted a public body to 
enter into an executive session to discuss: 

"· •• the medical, financial, c-redit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ••• " 

Under the language quoted above -, public •bodies often conve-ned 
executive sessions to discuss matters that dealt with "personnel" 
in a tangential manner or in -relation to policy concerns.· 
However, the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy that might relate to personnel indirectly or as a 
group. 

In an attempt to clarify the Law, the Committee recom
mended a series of amendments to the Open Meetings Law,· sever al 
of which -became effective on -October - 1, 1979. The recommendation 
made -by ·the Committee regard-ing section 105 (1) (f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

" ••• the medical, financial-,· credit- or 
employment history of a- particular 
person or corporation, or mattei::;s 
leading • to the -appointment, employ- •
ment, • promotion, -de-motion,- discipline, 
suspension, dism-issal--or r-emoval -of 
a ·particular person or corporation ••• " 
(emphasis added). 

Due to the -insertion of the- -term "particula?:" -in--section--105{1-) 
(.f), I ·believe that -a -discussion -of "personnel" may -be conducted 
in -an executive session only when the -subjec-t involves a pa-r-ti- -
cular· pe-1;sO-n or -persons, and only -when -one or more of the topics 
listed in section 105(1) (f) are considered. 

A discussion concerning -the cr-eation -of -a po-sit ion is - a 
matter of policy wh-ich, in . my -opin-ion, should be- -discussed in-· 
public. When -the -Board re-aches the -point -of discussing the rela
tive--qualif ications -- of. -particular candidates· -fo·r a -position-,- -I -··· · 
believe that -an- executive--se-ssion could· -prope-rly be held, - for -its 
focus than would . be--on .. a -particular person-- or •--persons. However, 
the Board had not apparently reached that point at the meeting in 
question. 
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Fourth, with respect- to minutes, the Open-Meetings Law 
contains what might be characterized as minimum requirements 
concerning the contents of minutes. Specifically, section 106 of 
the Open Meetings Law pertains to minutes and states that: 

"1. Minutes shall be - taken at all 
open meetings of a public body which 
shall consist of . a record o-r summary 
of all motions, proposals,· resolu
tions and any other matter formally 
voted upon and the vote thereon. 

2. Minutes -shall -be taken at execu
tive sessions of -any action -that is . 
taken by formal vote -which shall con
sist of a record or summa1:y of the 
final dete~mination of -such action, 
and the date -and vote thereon1 pro
vided, however, that such summary 
need not include any matter -which 
is not required to be • made public- by 
the -freedom of • inf.ormat ion law as · 
added by article six of this chapter. 

3.· -Minutes of meetings of -all public 
bodies shall be -available- to -t-he - public 
in accordance with the -provisions • of 
the freedom -of information law -wi-t-hin • • 
two -weeks from -the date of. such meeting 
except that minute& taken -pursuant -to . 
subdivision two -hereof shall be--avail
able to the public within one- -week from 
the date of the executive session." 

Based upon the foregoing, • i-t •· is - clear tha-t m-inute-s -need not con
sist of a . verbatim· transcript- -of the -en-t-ir-e -discuss-ion at ·a 
meeting, bu-t r-ather, -only - na , record -or -summary"•· of - "motions, 
proposals, r·es·olutions -and any othe-r matter formally -voted ·· 
upon .••• n Therefore,• when-·a public body- -discusses -public -business 
but· does -not engage in the· -ma-king of •motions,· pr-oposals ,· · • · 
resolutions~ - or voting, p-r-esumabl-y the- -m-inutes --need -not in-· ···· · 
elude -ref-erence -to the-- pa-r-ticula-r•s · ·Of ·- the discuss-ion. -Further, 
minutes of executive -sessions -are -· required -·to be- prepared 
only when action is taken during an executive session. 

Fifth, the Open Meetings Law »is silen·t wit·h -r·espect · to 
public participation-. As -such, -there- -is -no -- requir-ement that -
members . of . the -public- -be given--an -- opportunity - to--spea·k ·.· However, 
if -a -public -body chooses -t-o -permit -publ-ic -par-ticipat-ion, I · be- · · 
lieve -that it --sho1:1ld -do --so •based upon reasonable rules that treat 
members of the public equally. 
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Lastly, there is nothing in the Open Meetings Law concern
ing the cancellation of meetings. Nevertheless, if it is known -
in advance that a meeting will be cancelled, I believe that con
siderations of courtesy and good faith should be recognized and • 
that notice should be given to indicate that a scheduled meeting 
has been cancelled. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

~Cfdf~---
Robert J. Freeman 
Executive Director 
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Ms. Ann Ruzow Holland 
Executive Director 
Friends of Keeseville. Inc. 
Box 446 
Keeseville. New York 12944 

The staff of the Committee on Open Government is authorized to 
issue advisory - opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 
unless otherwise indicated. 

Dear Ms. Holland: 

As you are aware. your letter of September 27 addressed to 
Secretary of State Shaffer has been forwarded to the Committee on 
Open Government. The Committee. on which the · Secretary serves. 
is responsible ·for advising · with respect to the Freedom of Infor
mation and Open Meetings Laws. 

Your inquiry. based upon your letter and our conversation. 
involves the status of the - Friends -of Keeseville. Inc. under 
those statutes. You indicated - that the Friends - of Keeseville is 
a private. not-for-profit. tax-exempt organization. 

Both the Freedom of Informa-tion- Law and the Open Meetings · 
Law apply -to governmental entities. •Specifically. the Freedom of 
Information Law pertains to agency records•· and section 86(3) of 
that statute defines the term "agency" to mean: 

~any state -- or municipal department~ 
board. bureau, division. commission. 
committee. public authority~ public 
corporation. council. office or other 
govevnmental entity performing a 
governmental or proprietary function 
for the state or any one or -more muni
eipalities thereof. except the judi
ciary or the state legislature." 
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Since the organization that you serve is not a "governmental 
entity," it is not in my opinion an "agency," and rights confer
red by the Freedom of Information Law would not extend to the 
Friends of Keeseville. As such, although you may choose to dis
close records, you are not required to do so by the Freedom of 
Information Law. 

As we discussed, the organization may have relationships 
with agencies that are subject to the Freedom of Information Law. 
Records pertaining to the Friends of Keeseville kept by those 
agencies must be disclosed by the agencies to the extent required 
by the Freedom of Information Law. 

Similarly, the Open Meetings Law is applicable to meetings 
of public bodies. Section 102(2) of that Law defines the phrase 
"public body" to include: 

"any entity, for which a quorum is re
quired in order to conduct public business 
and which consists of two or more members, 
performing a governmental function for the 
state or for an agency or department 
thereof, or for a public corporation as 
defined in section sixty-six of the gener
al construction law, or committee• or sub
commit tee or other similar body of such 
public body." 

Again, based upon my understanding of the organization, it would 
not constitute a public body, for it does not perform a govern
mental function. Therefore, meetings of the Board would not be 
governed by the Open Meetings Law and the •Board could, in its 
discretion, conduct public or private meetings. 

Enclosed for ·your review • are copies of the Freedom of 
Information and Open Meetings Laws and an explanatory brochure. 

I hope the foregoing serves to clarify the - matter. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

~1,f~ 
Robert J. Freeman 
Executive Director 

RJF:saw 
Enclosures 
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The s taff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

( Dear Ms. Weale: 

l 

I have received your letter of September 27 in which you 
requested an advisory opinion concerning the Open Meet i ngs Law. 

According to your letter. on September 27. you requested a 
copy of the minutes of the meeting of the Addison Village Board 
of Trustees held on September 11. You were informed that the 
"minutes would not be available until the regular meeting sche
duled October 9th". 

In this regard. I offer the following comments. 

First. the Open Meetings Law requires that minutes of 
meetings of public bodies be prepared and made available. 
Specifically. section 106 of that statute provides that: 

"1. Minutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions. proposals. resolutions and any 
other matter formally voted upon and the 
vote thereon. 
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"2, Minutes sh al l be taken at executive 
sessions of any actio n that is taken by 
formal vote wh i ch shall consist of a re
cord or summary of the final determination 
of such action, and the date and the v ote 
thereon: prov i ded, however. that such 
summary need not i nclude any matter whi c h 
is not required t o be made publi c by the 
freedom of information law as added by 
article six of this chapter. 

"3, Minutes of meetings of all public 
bodies shall be available to the public 
in accordance wi th t he provisions of the 
freedom of information law within two 
weeks from the date of such meeting ex
cept that minutes taken pursuant to sub
div is ion two hereof shall be available 
to the public with i n one week from the 
date of the executive session," 

I n view of the foregoing. i t is clear in my opinion that minutes 
of open meetings must be prepared and made available with in t wo 
weeks of the meetings to which they pertain, Minutes of execu
tive sessions reflective of action taken, the date and the vote 
must be prepared and made available. to the extent required by 
the Freedom o f Information Law, within one week, I point out 
that if a public body conducts an executive session and merely 
engages in a discussion but takes no action. there is no require
ment that minutes of the executive session be prepared, 

Second, there is n othing in the Open Meetings Law or any 
other s tatute of which I a m aware that requires that minutes be 
approved, Nevertheless, as a matter of practice or policy, many 
public bodies approve minutes of their meetings, In the event 
that minutes have not been approved. to comply with the Open 
Meetings Law. it has consistently been advised that minutes be 
prepared and made available within two weeks, and that if the 
minu tes have not been approved . they may be marked "unapproved". 
"dra f t" or "non-final". for example. By so doing within the 
requisite time limitations. the public can generally know what 
transpired at a meeting; concurrently. the public is effectively 
notified that the minutes are subject to change. 

As you r e ques ted. copies of this opinion will be forwarded 
to the persons that you designated in your letter. 
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I hope that I have been o f some assistance. Should any 
further questions arise , pl ease feel free to contact me. 

RJF :jm 

cc: Mrs. M.L. Hanrahan 
Mr. Oa kley Hayes 
Mr. Mark Sweetwood 
Mr. Larry Wilson 
Addison Village Board 
Mr. Peter R. Weale 

Since rely. 

~1,hu---
Robert J. Freeman 
Executive Direc tor 
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October 11. 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The e nsuing staff advisory opinion is 
based solely upon the facts presented in your correspondence . 

Dear Ms. Popp: 

I have received your letter of October 1 in which you 
requested a "clarification" concerning the Open Meetings Law. 

According to your letter. at a meeting of the Community 
School Board for District 31. on which you serve as Chairman, a 
member of the Board introduced a motion to enter into -an execu
tive session to discuss a "gr ievance and the e mpl oyment of a 
person." It was apparently stated that an executive session could 
properly be held to consider the issues pursuant to section 
105(1)(£) of the Open Meetings Law. 

You wrote. however. that when the executive session began. 
the member who introduced the motion stated that the subject to 
be discussed was " the Superintendent and •you. Mrs. Popp." You 
also wrote that the topics considered during the executive ses
sion involved contentions that: 

"1. The chairman did not make phone calls 
to the members . 

2. The - chairman had omitted her home 
phone number from the list of Board 
members. 

3. The member said the chairman 'lied' 
in connection with a committee 
assignment. 

\ 
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4. The chairman had given a Board member 
a committee assignment that was his 
second choice, not his first. 

5. The Board members requested that 
copies of all mail and notices be 
given to all members. 

6. Board stationery should be given to 
members so they can send their own 
letters. not through the school 
board office. 

7. The chairman's telephone was always 
busy . 

8. All Board members should have been 
invited to a school when the 
Chanc e llor made a v isit ." 

You have questioned t he propriety o f the executive 
session, In this regard, I offer the following comments. 

First, by way of background, section 105(1 )( £ ) is often 
characterized as the "personnel" exception, and the current lan
guage of that provision differs from the language that appeared 
when the Open Meet ings Law was o riginally enacted in 1976. In 
its initial for m, section 105 (1)( f) o f the Open Meetings Law 
permitted a public bo dy t o enter into an executive session to 
discuss: 

" ••• the medical, financial, credit or 
employment history o f any person o r 
corporation. or matters leading- to the 
ap~ointment. promotion, demotion, 
disciplin-e, suspension, dismis-sal or remo
val of any person or corporation, •• " 

Under the language quoted above, public bodies often convened 
executive sessions t o -discuss matters that dealt with "personnel" 
in a tangential manner or in relation to poliey concerns. 
However. the Committee consistently advised that the provision 
was intended largely to -protect privacy -and not -to shie ld matters 
of policy that might relate to personnel indirectly or as a 
g roup. 

In an attempt to- c l arify •the Law, · the -Committee recommen
ded a s eries of -amendments t o the Open Meetings Law,·· several- of 
which b ecame effeetive- on October 1~ -1979. The recommendation 
made by the -Committee -regarding section lOS(l)(f) was - enacted and 
now states that a public body may enter into an executive session 
to discuss: 
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" .•• the medical. financial, credit or 
employment history of a particular person 
or corporation, or matters leading to the 
appointment. employment. promotion. 
demotion, discipline. suspension. dismis
sal or removal of a particular person or 
corporation ..• " (emphasis added). 

Due to the insertion of the term "part icular" in section 
105(1){f), I believe that a discussion of "personnel" may be 
conducted in an executive session only when the subject involves 
a particular person or persons. and only when one or more of the 
topics listed in section 105(1)(f) are considered. 

Second. based upon your description of the subject matter 
discussed during the executive session in question, I do not 
believe that section 105(1)(f) could appropriately have been 
asserted to consider those matters. Although some "grievances." 
depending upon their nature. might involve a "particular person" 
in relation to a topic identified in section 105(1)(£), the mat
ter that you described would not, in my opinion, typically be 
characterized as a grievance as that term is generally u sed . 
Further. while the issue focused upon you and your activities, as 
a member of the Board of Education, I do not believ• that you are 
an employee or that the issues involved the "employment of a 
person." 

In short. the language of section 105(1){f) is, in my 
view, quite precise and specific. In view of its language, I do 
not believe that section 105(1)(£). or any other ground for entry 
into executive session, could validly have been asserted to dis
cuss the subject matter that you described. 

I hope that the foregoing serves to clarify the issue. 
Should any further questions arise. please feel free to contact 
me. 

RJF:saw 

Sincerely, 

~~,f~ 
Rebert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Engman: 

( I have received your letter of Octobers. as well as the 
materials attached to it. 

Your inquiry concerns a request for records directed to 
Mr. Jack Lowe. Director of Sponsored Programs at Cornell Uni
versity. The records sought. which relate to certain grants. 
include: 

"1. The grant reference number. 
2. When the grant first went in effect. 
3. How much money has been allocated 

thus far for each grant. 
4. What kind of and how may research 

models are being used for each 
grant. 

S. The general nature of the experi
mentation being conducted on these 
research models." 

In response. Mr. Lowe indicated that his off1ce. as a matter of 
policy. "does not release specific information contained within 
grants for a variety of reasons not the least of which is to 
protect the proprietary information ~tained therein." He added 
that three aspects of the information sought, including "the 
grant number, date of activation and total award" have been made 
available to you through a newslette~ Mr. Lowe also referred L to the functions and procedures of the University's Institutional 
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Animal Care and Use Committee. which protect "proprietary infor
mation," and to recent incidents that have threatened the safety 
of personnel. the projects and the animals used in the projects. 

In this regard. I offer the following comments. 

First. the initial issue to be considered is whether Cor
nell University is subJect to the requirements of the Freedom of 
Information Law. As you are aware. although Cornell is in many 
respects a private institution. it also operates four "statutory 
colleges" that function in certain respects as extensions of the 
State University of New York. I believe that the records in 
question are maintained by or involve one of the four statutory 
colleges. As such. rights of access under the Freedom of Infor
mation Law would be contingent upon whether that materials sought 
are "agency records." Section 86(3) of the Freedom of Information 
Law defines the term "agency" to mean: 

"any state or municipal department. 
board. bureau. division. commission. 
committee. public aµthority. public 
corporation. council. office or other 
governmental entity performing a 
governmental or proprietary tunction 
for the state or any one or more muni
cipalities thereof. except the judi
ciary or the state legislature." 

In Holden v. Board of Trustees of Cornell Universit [440 
2d 58. aff'd 80 AD 2d 378 (1981) • it was held that the Cornell 
Board of Trustees is a "public body" subject to the Open Meetings 
Law when it deliberates with respect to the four statutory col
leges administered by Cornell under the supervision of the State 
University of New York. Although the court found that such acti
vities of the Board of Trustees fell within the scope of the Open 
Meetings Law. it did not determine whether the records regarding 
statutory colleges would be subject to the Freedom of Information 
Law. Section 102(2) of the Open Meetings Law defines "public 
body" to include: 

" ••• any entity. for which a quorum is 
required in order to conduct public busi
ness and which consists of two or more 
members. performing a governmental func
tion for the state or for an agency or 
department thereof ••• "_ 

From my perspective. a distinction between the definitions of 
"agency" in the Freedom of Information Law and "public body" in 
the Open Meetings Law involves the language referring to "govern
mental" entities performing a governmental or proprietary - func-
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tion in the case of the former. as opposed to "any" entity per
forming a governmental function in the latter. Whether a court 
would equate these two phrases in view of the activities per
formed by Cornell with respect to the statutory colleges is as 
yet undetermined. 

Second. the difficulty in determining whether or not an 
entity is "governmental" in character was recognized by the Court 
of Appeals in Westchester Rockland Newspapers v. Kimball [50 NY 
2d 575 (1980)]. In that case, the State's highest court found 
that records of a volunteer tire company, a not-for-profit-cor
poration, providing fire protection services to a municipality, 
are subject to the Freedom of Information Law. However, the 
Court stated that: 

"not only are the expanding boundaries of 
governmental activity increasingly diffi
cult to draw. but in perception. if not 
in actuality. there is bound to be consid
erable crossover between governmental and 
nongovernmental activities, especially 
where both are carried on by the same 
person or persons" (Westchester News v. 
Kimball, supra, at 581)." 

The Court of Appeals disagreed with the argument of the volunteer 
tire company that it should not be subject to the Freedom of 
Information Law because it did not constitute an "organic arm of 
government." The extent to which there may be similarities or 
analogies that can be drawn between the Kimball holding and the 
tactual situation at issue is in my view conjectural. It is 
undisputed that the State University system is an "agency" sub
ject to the Freedom of Information Law: whether the records of 
the four statutory colleges are "agency records" remains to be 
determined. 

In short, unless the statutory colleges are "agencies" 
subject to the Freedom of Information Law, there would be no 
obligation, in my view. to give effect to the Freedom of Informa
tion Law. 

Third, assuming that the Freedom of Information Law is 
applicable. I point out that the Law is based upon a presumption 
of access. Stated differently, all records of an agency are 
available. except to the extent that records or portions thereof 
fall within one or more grounds for ilnial appearing in section 
87(2)(a) through (i) of the Law. 
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Of potential significance is the initial ground for 
denial. section 87(2)(a), which pertains to records that are 
"specifically exempted from disclosure by state or federal 
statute." A federal statute, 7 U.S.C. section 2142, which is 
entitled "Standards and certification process for humane 
handling, care, treatment and transportation ot animals." and 
whi c h deals with institutional committees in research tacilities. 
s tates in subdivision ( 6)(b) that: 

"No rule, regulation, order or part of 
this chapter shall be construed to require 
a research facility to disclose publicly 
or to the Institutional Animal Committee 
during its inspection. trade secrets or 
commercial or financial information which 
is privileged or confidential." 

In my view, to the extent that your request involves "proprietary 
information," i.e., trade secrets or c ommercial or financial 
information that is privileged, such information would be speci
fically exempted from disclosure by federal statute. 

Based on the foregoing, to the extent that the federal 
statute ci ted above is applicable, it appears that records 
falling within the scope of your request could be withheld. 
whether or not the documents in question could be characterized 
as "agency records." On the other hand. to the extent that the 
federal statute does not apply, the records sought would be 
subject to the Freedom of Information Law if the documentation 
consists of agency records. I do not have sufficient tamiliarity 
with the contents of the records or the possibility that they may 
consist o f "proprietary informat i on" to offer specific guidance 
concerning Cornell's obligation to disclose or its authority to 
withhold the records. 

I regret that I cannot be of greater assistance. 

RJF:saw 

c c : Jack W • L ow e , Direct or 

sf[;;f J.~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Brock: 

( I have received your recent letter. as well as the 
documentation attached to it. 

L 

According to the materials. the City of Oswego School 
District Board of Education "schedules an executive session 
before their regular meeting ••• every time they meet." You have 
asked what action. if any. this office may take concerning the 
matter. 

In this regard. the Committee on Open Government is 
authorized to advise with respect to the Open Meetings Law: it 
has no power to enforce the Law or to compel a public body to 
open or close its meetings. In an effort to persuade. educate. 
advise and enhance compliance with the Open Meetings Law. copies 
of this opinion will be forwarded to the Board of Education and 
its President. Ms. Veronica Clark. 

In conjunction with the issue that you raised. I offer the 
following comments. 

First. the term "meeting" has been construed broadly by 
the courts. In a landmark decision rendered eleven years ago. 
the Court of Appeals confirmed that any gathering of a quorum of 
a public body for the purpose of conducting public business 
constitutes a "meeting" subject to the Open Meetings Law. even if 
there is no intent to take action. and irrespective of the manner 
in which the gathering may be characterized [see Orange County 
Publications v. Council of the City of Newburgh. 60 AD 2d 409 0 45 
NY S 2 d 9 4 7 ( 1 9 7 8 ) ] • 
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Second, every meeting must be preceded by notice of the 
time and place of a meeting. Subdivision (1) of section 104 of 
the Open Meetings Law pertains to meetings scheduled at least a 
week in advance and requires that notice of such meetings must be 
given to the news media and posted in one or more designated 
public locations not less then 72 hours prior to those meetings. 
Subdivision (2) of section 104 pertains to meetings scheduled 
less than a week in advance and requires that notice be given to 
the news media and posted in the same manner described in 
subdivision (1) "to the extent practicable" at a reasonable time 
prior to such meetings. As such, if the Board intends to convene 
at 6 p.m. on a particular evening, notice must, in my opinion, be 
given to that effect. 

Third, the phrase "executive session" is defined in 
section 102(3) of the Open Meetings Law to mean a portion of an 
open meeting during which the public may be excluded. As such, 
an executive session is not separate and distinct from a meeting, 
but rather is a portion of an open meeting. The Law also con
tains a procedure that must be accomplished during an open 
meeting before an executive session may be held. Specifically, 
section 105(1) states in relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes 
only ••• " 

As indicated in the language quoted above, a motion to 
enter into an executive session must be made during an open meet
ing and include reference to the "general area or areas of the 
subject or subjects to be considered" during the executive 
session. 

Further, I point out that it has been consistently advised 
that a public body cannot schedule an executive session in ad
vance of a meeting, because a vote to enter into an executive 
session must be taken at the meeting during which the executive 
session is held. When a similar situation was described to a 
court, it was held that: 

"The respondent Board pt:.epared an 
agenda for each of the five desig
nated regularly scheduled meetings 
in advance of the time that those 
meetings were to be held. Each 
agenda listed 'executive session' 
as an item of business to be under
taken at the meeting. The petitioner 
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claims that this procedure violates 
the Open Meetings Law because under 
the provisions of Public Officers 
Law section 100[1] provides that a 
public body cannot schedule an execu
tive session in advance of the open 
meeting. Section 100 [1] provides that 
a public body may conduct an executive 
session only for certain enumerated 
purposes after a majority vote of the 
total membership taken at an open 
meeting has approved a motion to enter 
into such a session. Based upon this, 
it is apparent that petitioner is 
technically correct in asserting that 
the respondent cannot decide to enter 
into an executive session or schedule 
such a session in advance of a proper 
vote for the same at an open meeting" 
[Doolittle. Matter of v. Board of 
Education, Sup. Ct. 1 Chemung Cty •• 
July 21 1 1981]. 

It is also noted that a public body cannot enter into an 
executive session to discuss the subject of its choice. On the 
contrary. paragraphs (a) through (h) of section 105(1) of the Law 
specify and limit the subjects that may appropriately be con
sidered during an executive session. 

Lastly. judicial interpretations of the Open Meetings Law 
indicate that motions to enter into executive sessions cannot 
merely describe the subjects to be discussed as "personnel", 
"negotiations" or "litigation". for example. 

More specifically. in the Open Meetings Law as originally 
enacted, the "personnel" exception differed from the language of 
the analogous exception in the current Law. In its initial form, 
section 105(1)(f) of the Open Meetings Law permitted a public 
body to enter into an executive session to discuss: 

" ••• the medical, financial. credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment. employment. promotion. 
demotion. discipline. suspension. 
dismissal or removal of_s.ny person or 
corporation ••• " 
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Under the language quoted above. public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
in a tangential manner or in relation to policy concerns. 
However. the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy that might relate to personnel indirectly or as a 
group. 

In an attempt to clarify the Law. the Committee recom
mended a series of amendments to the Open Meetings Law. several 
of which became effective on October 1. 1979. The recommendation 
made by the Committee regarding section 105(1)(f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

" ••• the medical. financial. credit or 
employment history of a particular 
person or corporation. or matters 
leading to the appointment. employ
ment. promotion. demotion. discipline. 
suspension. dismissal or removal of 
a particular person or corporation ••• " 
(emphasis added). 

Due to the insertion of the term "particular" in section 105(1) 
(f). I believe that a discussion of "personnel" may be conducted 
in an executive session only when the subject involves a parti
cular person or persons. and only when one or more of the topics 
listed in section 105(1) (f) are considered. 

In reviewing minutes that referred to various bases for 
entry into executive session. it was held that: 

"[T]he minutes of the March 26. 1981 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 'negotiations' with
out further amplification. On May 
28. 1981. the Board again entered 
into executive session on two 
occasions. The reasons given for 
doing so were to discuss a 'legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again. on JuneJ 1 0 1981 0 

the Board voted to enter executive 
session of 'personnel matters'. 
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"We believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel'. 'negotiations'• or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[1]. 

"With respect to 'personnel'. Public 
Officers Law section 100[1] [f] per
mits a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee on Public 
Access to Records has stated that 
this exception to the open meetings 
law is intended to protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore. it would seem 
that under the statute matters re
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
particular individual. the Board 
should not be required to reveal the 
identity of the person but should 
make it clear that the reason for 
the executive session is because 
their discussion involves a 
'particular' person ••• " [Doolittle 
v. Board of Education. supra: see also 
Becker v. Town of Roxbury. Sup. Ct •• 
Chemung Cty. • April 1. 1983; please 
note that the Open Meetings Law was 
renumbered after Doolittle was de
cided]. 

With respect to "negotiations". the only ground for entry 
into executive session that mentions that term is section 
105(1) (e). That provision permits a public body to conduct an 
executive session to discuss "collective negotiations pursuant to 
article fourteen of the civil servica.. law". Article 14 of the 
Civil Service Law is commonly known as the "Taylor Law". which 
pertains to the relationship between public -employers and public 
employee unions. As such. section 105(1) (e) permits a public 
body to hold executive sessions to discuss collective bargaining 
negotiations with a public employee union. 
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In terms of a motion to enter into an executive session 
held pursuant to section 105(1)(e). it has been held that: 

"Concerning 'negotiations'. Public 
Officers Law section 100[1] [e] per
mits a public body to enter execu
tive session to discuss collective 
negotiations under Article 14 of the 
Civil Service Law. As the term 
'negotiations' can cover a multitude 
of areas. we believe that the public 
body should make it clear that the 
negotiations to be discussed in 
executive session involve Article 14 
of the Civil Service Law" [Doolittle. 
supra]. 

The provisions in the Open Meetings Law concerning 
"litigation" are found in section 105 (1) (d). The cited provision 
permits a public body to enter into an executive session to dis
cuss "proposed. pending or current litigation". In construing 
the language quoted above. it has been held that: 

"The purpose of paragraph dis 'to enable 
a public body to discuss pending litiga
tion privately. without baring its strategy 
to its adversary through mandatory public 
meetings' (Matter of Concerned Citizens to 
to Review Jefferson Val. Mall v. Town Bd. 
of Town of Yorktown. 83 AD 2d 612. 613. 441 
NYS 2d 292). The belief of the town's 
attorney that a decision adverse to peti
tioner 'would almost certainly lead to 
litigation' does not justify the conduct
ing of this public business in an executive 
session. To accept this argument would be 
to accept the view that any public body 
could bar the public from its meetings 
simply be- expressing the fear that liti
gation may result from actions taken 
therein. Such a view - would be contrary 
to - both the letter and the spirit of the 
exception" [Weatherwax v. Town of Stony 
Poi n t • 9 7 AD 2 d 8 4 0 • 8 41 ( 1 9 8 3 ) ] • 

Based upon the language quoted above_ I believe · that the excep
tion is intended to permit a public ·body to discuss its litiga
tion strategy behind closed doors. rathei; than - issues -tha-t might 
eventually result in litigation. Further. since "possible" or 
"potential" litigation could be the result - of nearly any topic 
discussed by a public body. an executive session could not in my 
view be held to discuss an issue merely because there is a 
"potential" for litigation. 



( 

Mr. Chris Brock 
October 19, 1989 
Page -7-

With regard to the sufficiency of a motion to discuss 
"litigation", it has been held that: 

"It is insufficient to merely regurgitate 
the statutory language; to wit, 'discus
sions regarding proposed, pending or 
current litigation'. This boilerplate 
recitation does not comply with the intent 
of the statute. To validly convene an 
executive session for discussion of pro
posed, pending or current litigation, the 
public body must identify with particu
larity the pending, proposed or current 
litigation to be discussed during the 
executive session" [Daily Gazette Co., 
Inc. v. Town Board, Town of Cobleskill, 
44 NYS 2d 44, 46 (1981), emphasis added 
by court]. 

In short, the topics that may be discussed during execu
tive sessions are limited. Further, based upon case law, the 
motions for entry into executive sessions should not be vague. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: saw 

cc: Board of Education 
Veronica Clark, President 

Sincerely, 

~S,~-
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government i s authori zed to 
issue advisory opinions. The ensuing staff advisory opini on is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Stauf f er: 

Your letter of October 20 addressed to the Attorney 
General has been forwarded to the Conunittee on Open Government. 
The Committee, a unit of t he Department of State, is res ponsible 
for advising with respect to the Open Meetings Law. 

You have complained concerning "the policie s and pract ices 
of the current administration of the Village of Sodus Point 11

• 

Specifically, you wrote that the "administration persists in the 
practice of calling special board meetings regardl ess of the 
necessity of the same". Further, you expressed the bel i ef that 
the Open Meetings Law "requires notice of at least seventy-two 
hours prior to a special meeting". 

In this regard, I offer the following ccmments. 

First, the Open Meetings Law · does not make r eference to or 
distinguish among special meetings as opposed to what may be 
characterized as. "regular" meetings. Rather, the Law distin
guishes between meetings scheduled at least a week in advance as 
opposed to those scheduled less than a week in advance. 

Section 104 of the Open Meetings Law prescribes notice 
requirements applicable t o public bodies and states that: 

"1. Public notice of the time and 
place of a meeting scheduled at least 
one week prior thereto shal l be given 
to the news media and shal l be con-
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spicuously posted in one or more 
designated public locations at least 
seventy-two hours before each 
meeting. 

2. Public notice of the time and 
place of every other meeting shall be 
given, to the extent practicable, to 
the news media and shall be conspicu
ously posted in one or more desig
nated public locations at a reason
able time prior thereto. 

3. The public notice provided for by 
this section shall not be construed 
to require publication as a legal 
notice." 

Stated differently, if a meeting is scheduled at least a week in 
advance, notice of the time and place should be given to the news 
media and to the public by means of posting in one or more desig
nated public locations, not less than seventy-two hours hours 
prior to the meeting. If a meeting is scheduled less than a week 
in advance, again, notice must be given to the news media and 
posted in the same manner as described above, 11 to the extent 
practicable", at a reasonable time prior to the meeting. 
Therefore, if, for example, there is a need to convene quickly, 
the notice requirements can generally be met by telephoning the 
local news media and by posting notice in one or more desig
nated locations. 

Second, I believe that the actions taken by the Board of 
Trustees generally remain valid unless and until a court ren
ders a determination to the contrary. With respect to the en
forcement of the Open Meetings Law, section 107 (1) states in part 
that: 

"Any aggrieved person shall have stand
ing to enforce the -provisions of this 
article against a public body by the 
ca:nmencement of. a proceeding pursuant 
to article seventy-eight of the civil 
practice law and rules, and/or an 
action for declaratory judgment and 
injunctive relief. In any such action 
or proceeding, the court shall have the 
power, in its discretion, upon good 
cause -shown, to- declare any action or 
part thereof taken -in violation of this 
article void in whole or in part." 
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The same provision also states that : 

"An unintentional failure to fully 
comply with the notice provisions re
quired by this article shall not alone 
be grounds for invalidating any action 
taken at a meeting of a public body. 11 

I hope that the foregoing serves to clarify the law and 
that I have been of some assistance. Should any further ques
tions arise, please feel free to contact me. 

RJF:jm 

Sincerely , 

~J.l-___ 
Robert J . Freeman 
Executive Director 

cc: Board of Trustees, Village of Sodus Point 
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Dear Mr. Locker: 

As you are aware, I have received your l etter of October 
16. 

Your initial area of i nquiry invol ves what you charac
terized as nunadvertised exit audit meetings between State audi
tors and a municipal government body or elected officials". You 
referred specifically to an exit conference recently held in the 
Town of Stanford. 

Having discussed the matter with representatives of the 
Department of Audit and control, I believe that reasonable people 
may differ with respect to the status of such gatherings regard
ing the application of the Open Meetings Law. Since they are 
convened by an auditor, and since there is no intent on the part 
of municipal officials to engage in a deliberative process or to 
take action, one might contend that an exit conference is not 
subject to the Open Meetings Law under any circumstances.- On the 
other hand, if a quorum of a public body is present, it might 
also be contended that such a gathering constitutes a "meetingu 
that falls within the requirements of the Open Meetings Law. 

I was informed that no quorum of the Town Board was pre
sent at the exit conference conducted in the Town of Stanford. 
Absent a quortUn, I do not believe that the Open Meetings Law 
would have applied. 

The other issue raised in your letter pertains to an 
amendment to the Stanford Town Code stating that any member of 
an appoint ed board or canmission who "acts or canmunicates in 
writing or orally outside of said -board does -so -beyond the scope 
of their public responsibility/duty and shall not be entitled to 
a right of defense by the Town of Stanford in a civil action ••• ". 
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As I explained to you by phone, the Committee on Open 
Government is authorized to advise with respect to the Freedom of 
I nformation and Open Meetings Laws. Since the subject of the 
amendment deals with neither of t hose statutes, I cannot offer 
guidance concerning its propriety. 

RJ F :jm 

I regret that I cannot be of greater assistance . 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The staff of t he Committee on Open Government is authori zed to 
issue advisory opinions. The ensuing s taff advisory opinion is 
based solely upon the facts pr esented in your correspondence. 

Dear Mr. Otley: 

I have r eceived your recent l etter whi ch reached this 
office on October 30. You have rai sed a series of questions 
relating to the Freedom of I nformation Law and the Open Meetings 
Law. 

The f irst area of inquiry involves the custody of town 
r ecords. Specifically, you asked whether the town's records 
access officer and/or town clerk have the authority "to require 
all Town mail to come through that office so that i t can be 
opened, copied, and then copies sent to the respective Town 
offices and/or departments with the -original placed in the Town 
files 11

• You also asked whether such official or officials can 
"arbitrarily mail copies of Town records and/or letters of any 
offici al and/or Department to any person ••• without a request or 
di rec t i ve to do so under any circumstance". 

· In this regard, some of the issues raised -do not deal with 
the Freedom of Information Law and are outside the scope of the 
jurisdiction of this office. However, several provisions of law 
may be relevant to those issues. First, section 30 of the Town 
Law describes the duties of town clerks. Subdivision (1) of that 
section states i n part that the - town clerk· "Shall have the cus
tody of all the records, books and papers of the town". Second, 
section 57 .19 -of the Arts and Cultural Affairs Law, which in
cludes the "Local Government Records Law-" (Article 57-A), states 
that the town clerk is the "records management officer". Third, 
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with respect to duties imposed by the Freedom of Information Law , 
the regul ations promulgated by the Committee on Open Government 
(21 NYCRR Part 1401), which govern the procedural aspects of the 

Law , specify the responsibilities of the designated records 
access officer . I have enclosed a copy of those regulations for 
your review. 

It is noted that section 89 (1) (b) (iii) of the Freedom of 
Information Law requires the Committee on Open Government to 
promulgate such regulations. In turn, s ection 87 (1) (a) of the 
Freedom of Information Law requires the governing body of a pub
l ic corporation, i .e., a town board, to promulgate regulations 
consistent with the Law and the Committee's regulations. 

A second area of inquiry involves executive sessions held 
t o discuss litigation. Here I point out that the Open Meetings 
Law contains a procedure that must be accomplished during an open 
meeting before an executive session may be held. Specificall y, 
s ection 105(1) states in relevant part that: 

" [U]pon a majority vote of its to
tal membership, taken in an open 
meeting pursuant to a motion iden
tifying the general area or areas 
of the subject or subjects to be 
considered, a public body may con
duct an executive session for the 
below enumerated purposes only ••. " 

With respect to litigation, section 105(1) (d) of the Open 
Meetings Law permits a public body to enter into an executive 
session to discuss "proposed, pending, or current litigation". 
It has been held that the purpose of the "litigation" exception 
for executive session "is to enable a public body to discuss 
pending litigation privately, without baring its strategy to its 
adversary through mandatory public meetings" [Weatherwax v. Town 
of Stony Point , 97 AD 2d 840; 841 (1983) ; also Matter of Con
cerned Citizens to Review Je-f -ferson Val • . Mall v. Town Board, 83 
Ad 2d 612, 613, appeal dismissed, 54 NY 2d 957- (1981)]. 
Therefore, if a public body seeks to discuss litigation with its 
adversary in the litigation, I do not believe that an executive 
session could appropriately- be held. Further, the Court in 
Weatherwax, in its discussion of a claim that litigation might 
possibly ensue, added that: 

"The belief of the town's attorney 
that a decision adverse to peti
tioner 'would almost certainly 
lead to litigation' does not jus t
ify the conducting of this- public 
business in an executive session. 
To accept this argument would be -to 
accept the view that any public body 
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could bar the public from its meet
ings simply by expressing the fear 
that litigation may result from actions 
taken therein. Such a view would 
be contrary to both the letter and 
the spirit of the exception" {id . at 
841) . -

Moreover, with respect to the nature of a motion to enter 
into executive session pursuant to section 105{1) (d) , it has been 
determined that : 

" .•• any motion to go into executive 
session must 'identify the general 
area ' to be considered. It is insuf
ficient to merely regurgitate the 
statutory language: to wit, 'discus
sions regarding proposed, pending or 
current litigation.' This boilerplate 
recitation does not comply with the in
tent of the statute. To validly con
vene an executive session for discus
sion of proposed, pending or current 
litigation, the public body must iden
tify with particularity, the pending, 
proposed or current litigation to be 
discussed during the executive session. 
Only through such an identification will 
the purposes of the Open Meetings Law 
be realized" [emphasis added by court : 
Daily Gazette Co., Inc . v . Town Board, 
Town of Cobleskill, 444 NYS 2d 44 , 46 
(1981)] . 

Based upon the foregoing, I believe that . a motion to ente·r into 
executive session that merely characterizes the subject to be 
discussed as "litigation" is inadequate. As indicated in the· 
decision cited above, the motion should refer to the particular 
lawsuit under discussion. 

You also asked whether a motion to enter into an executive 
session must "state the names and/or positions of other than 
board members authorized or requested to stay in the executive 
session". Section 105(2) of the Open Meetings Law states that: 

"Attendance at an- executive -session 
shall be permitted to any member of 
the public body and other persons 
authorized by the public body." 
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I am unaware of any judicial decisions indicating that persons 
authorized to attend executive sessions other than the members of 
a public body must be identified. I believe that there should be 
s ome indication in such a motion to the effect that persons other 
than members are permitted to attend. 

With respect to minutes, I direct your attention to sec
tion 106 of the Open Meetings Law. Subdivision (1) of section 
106 pertains to minutes of open meetings and states that: 

"Minutes shall be taken at all open 
meetings of a public body which shall 
consist of a record of smnmary of all 
motions, proposals, resolutions and any 
other matter formally voted upon and 
the vote thereon." 

I n view of t he foregoing, minutes of meetings must, at a mini mum, 
contain the types of information described above. It is 
emphasized that there is nothing in the Law that precludes a 
board from preparing minutes that are more expansive and detailed 
than required by the Open Meetings Law. 

Subdivision (2) of section 106 concerns minutes of an 
executive session. It is noted that, as a . general rule, a public 
body may vote during a properly convened executive s ession, un
l ess the vote is to appropriate public monies . If action is 
taken during an executive session, the provision cited above 
requires that: 

"Minutes shall be taken at executive 
sessions of any action that is taken by 
formal vote which shall consist of a 
record or summary of the f i nal determi
nation of such action, and the date -and 
vote thereoni provided, however, that 
such summary need not include any mat
ter which is not required to be made 
public by the freedom of information 
law as added by article six of this 
chapter." 

If, for example, an issue is discussed during an executive 
session, but no action is taken, minutes of the executive session 
need not be prepared. 

Further, subdivision (3) of section 106 states that: 

"Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of 
the freedom of information law within 
two weeks from the date of such meeting 
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except that minutes taken pursuant to 
subdivision two hereof shall be avail
abl e to the public within one week from 
the date of the executive sessi on. " 

As such, minutes of open meetings must be prepared and made 
available within two weeks of such meetings . If action is taken 
during an executive session, minutes indicating the nature of the 
action taken, the date and the vote must be prepared and made 
available within one week to the ex tent required by the Freedom 
of Information Law . 

In the event that minutes are not a p proved within the time 
periods prescribed in section 106(3) , it has been advised that 
the minutes nonetheless be made available after having been mark
ed "unapproved ', "draft ', or "non-final 11, for example . 

Lastly, you asked that I "explain how Section 105(1) and 
Section 106 ( 1) of. . • [the] Open Meetings Law apply to each other" . 
Al t hough your question is unclear, section 105(1) , as stated 
earlier , requires that a motion to enter into an executive ses
sion be made during an open meeting. Sect ion 106(1 ) requires 
that minutes include reference to motions. As such, a motion to 
enter into an executive session must in my view be referenced in 
minutes . 

RJF:jm 
Enc . 

I hope that I have b e en of sane assistance . 

Sincerely, 

Ab;t-!f,~ 
Robert J . Freeman 
Execu tive Director 
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Ms. Dawn L. Dittmar 
• II• • -

The staff of t he Commit tee on Open Government is authorized to 
issue adv i sory opini ons. The ensuina staff advisory opinion is 
based solel y upon the facts presente in your correspondence. 

Dear Ms. Dittmar: 

I have r eceived your l etter of October 25. In your capa
city as a newly elected member of the Colden Town Board, you have 
sought clarification concerning a series of issues regarding the 
corxluct of meeti ngs by the Board. 

You wrote that the Board gathers prior to i ts formal meet
ings "and conducts what they refer to as 'pre meetings' for the 
purpose of discussing and revi ewing their agenda". You also 
r eferred t o a recent "workshop session 11 held to discuss the t en
tative budget. You and others were asked to leave the room when 
the Board discussed "sal aries•. 

Several questions have been raised in -relation· to those 
events. In this regard, I offer the following ccmments. 

First, it is emphasized that1the definition of "meeting• 
[see Open Meetings Law, section 102 (1)] has been-bro-adly inter
preted by the courts. In a .landmark decision rendered in 1978, 
the Court of Appeals, the state's highest court, found that any 
gathering of a quorum of a public body for the put"Pose- 9f con
ducting public business is a "meeting" that must be convened. open 
to the publ i c, whether or not there- is an intent· to take action 
and regardless of the manner in which a gathering may be charac
terized [see Orange County Publications v. Council of the City 
of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. ~ 
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I point out that the ~eqision rendered by the Court of 
Appeals was precipi tated by contentions made by public bodies 
that s o-called "work sessions", "agenda sessions" and similar 
gatherings held for the purpose of discussion, but without an 
intent to take action, fell outside the scope of the Open Meet
i ngs Law. In discussing the issue , the Appellate Division, whose 
determination was unanimously affirmed by the Court of Appeals, 
stated that: 

"We bel ieve that the Legislature in
tended to include more than the mere 
formal act of voting or the formal 
execution of an official document. 
Every step of the decision-making 
process , including the decision it
self , is a necessary preliminary to 
formal action. Formal ac t s have 
always been matters of publ ic record 
a nd the public has always been made 
aware of how its officials have voted 
on an issue. There would be no need 
for this law if this was all the 
Legislature intended. Obviously, 
every thought, as well as every affirm
ative act of a public official as it 
relates to and is within the scope of 
one's official duties is a matter of 
public concern. It is the entire 
decision-making process that the Legis
lature intended to affect by the enact
ment of this statute" (60 AD 2d 409, 
415) . 

The court also dealt with the characterization of meetings 
as " informal ", s tating that : 

"The word 'formal' is. defined- merely 
as 'following or according with es
tablished form, custom, or rule' 
(Webster 's Third New Int-. Dictionary). 

We believe that it was inserted to • 
safeguard the rights of members of a 
public body to engage in ordinary social 
transactions, but not to permit the use 
of this safeguard as .a vehicle by which 
it precludes the application .of the law 
to gatherings which have- as their true 
purpose the discussion of the business 
of a public body" (id.). 
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Based upon the direction given by the courts, if a quorum 
of the Town Board meets to discuss public business, including the 
review of an agenda, such a gathering, in my opinion, would con
stitute a "meeting" subject to the Open Meetings Law, regardless 
of its characterization. So long as the pre-meeti ng is conducted 
in accordance with the requirements of the Open Meetings Law, I 
believe that votes could be taken at those gatherings. However, 
in my opinion, since the Open Meetings Law applies equally to 
the pre-meeting and the ensuing regular meeting, it is likely 
that confusion or questions could be eliminated by referring to 
each as meetings, rather than distinguishing them in a manner 
that is apparently artificial. 

It is also noted that every meeting of a public body must 
be preceded by notice of the time and place of the meeting. 
Section 104(1) of the Law pertains to meetings scheduled at least 
a week in advance and requires that notice be given to the news 
media (at least two) and to the public by means of posting in one 
or more designated, conspicuous public locations not less than 
seventy- t wo hours prior to such meetings. Section 104(2) per
tains to meetings scheduled less than a week in advance and re
quires that notice be given to the news media and to the public 
by means of posting in the same manner as prescribed in section 
104(1) "to the extent practicable" at a reasonable time prior to 
such meetings. Therefore, it is reiterated that notice must be 
provided prior to all meetings, regardless of whether the meet
ings are considered formal or as "pre meetings", for example. 

Second, the Open Meetings Law is based upon a presumption 
of openness. All meetings of public bodies must be conducted 
open to the public except to the -extent that one or more g~ounds 
for executive session may be applicable. Moreover, a public body 
must follow a procedure prescribed by the Law during an open 
meeting before it may enter into a closed o~ "executive session". 
Specifically, section 105(1) of the Open Meetings Law states in 
relevant part that: 

"Upon a majority vote of its total . 
membership, taken in an open meeting 
pursuant to a motion -identifying the 
general area or areas of the subject 
or subjects to be considered, a-- pub
lic body may -conduct an executive 
session for the below enumerated pur
poses only ••• " 

In view of the foregoing, it is -clear in my view that an 
executive session is not separate and distinct f.ran an open 
meeting, but rather that it is a -portion of -an- open meeting 
during which the public may be excluded. It is also clear that 
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a public body cannot enter into an executive session to discuss 
the subject of its choice. On the contrary, an executive session 
may be held only to discuss a subject listed in the Open Meetings 
Law as appropriate f or discussion behind closed doors. 

Third, i f a quorum of the Board convened to discuss the 
formulation of the tentative budget, I believe that such a 
gatheri ng, for reasons discussed earlier, constituted a "meeting" 
subject to the Open Meetings Law. Most issues involving the 
preparation of a budget must, in my opinion, be discussed in 
public, for none of the grounds f or entry into an executive ses
sion would be applicable. 

Of possible significance, however, is section 105(1) (f), 
which pennits a public body to enter i nto an executive sess ion to 
d iscuss: 

"the medical , financial, c redit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, disci
pline, suspension, dismissal or re
moval of a particular person or 
corporation ••• " 

While issues relative to a budget might have an impact upon 
personnel, those issues often relate to pers onnel by department 
or as a group, for example, or the manner in which publ ic moneys 
may be expended. To the extent that discussions of the budget 
involve considerations of policy relative to the expenditures of 
public moneys, I do not believe that there would be any legal 
basis f or entering into an executive session [see e.g., Orange 
County Publications v. City of Middletown, -the Cammon council of 
the City of Middletown, Sup. ct., orange Cty •. , December 6,- 19-781 
Orange County Publications v. County of Orange, Legislature of · 
the County of Orange and the Rules, Enactments -and Intergovern
mental Relations Committee of the County Legislature, Sup. Ct., 
Orange Cty., October 26, 1983. 

On the other hand, to the extent that the discussion 
focused upon a pa:z;ticular person in terms -of that person's per
formance (i.e., whether that person performed well or poorl y and 
merited an increase or a cut -in salary), that portion of the • 
meeting could, in my -view> have properly been -conducted during an 
executive session pursuant to section 105(1) (f). 

Fourth, . with respect to minutes of "pre meetings", • -as well 
as other meetings, the Open Meetings Law contains what might be 
viewed as minimum requirements concerning the contents- of 
minutes. Specifically, section 106 of the Open Meetings Law 
states that: 
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"1. Minutes shall be taken at all 
open meetings of a public body which 
shall consist of a record or summary 
of all motions, proposals, resolu
tions and any other matter formally 
voted upon and the vote thereon. 

2. Minutes shall be taken at execu
tive sessions of any action that is 
taken by formal vote which shall con
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereon~ pro
vided, however, that such summary need 
not incl ude any matter which is not 
required to be made public by the free
dom of information law as added by 
article six of this chapter. 

3 . Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of the 
freedom of information law within two 
weeks from the date of such meetings ex
cept that minutes taken pursuant to sub
division two hereof shall be available 
to the public within one week from the 
date of the executive session." 

Based upon the foregoing, it is clear in my view that 
minutes need not consist of a verbatim account of what was said 
at a meeting. Although a public body may choose to prepare ex
pansive minutes, at a minimum, minutes of -open meetings must 
i nclude reference to all motions, proposals, resolutions and any 
other matters upon which votes are taken. Further, -- if· those • 
actions, such as motions or votes, occurred during pre-meetings, 
I believe that minutes -must be prepared indicating those actions 
and made available to the public. 

Lastly, you asked whether the public can make comments at 
workshop meetings. In this regard, while the Open Meetings Law 
permits the public to attend meetings, it is silent with respec-t . 
to public participation. As -such, while a public -body may choose 
to permit public participation at meetings, . -I -do • no-t believe that 
the public has the right to speak or otherwise participate. 

Enclosed are copies of- the -Open Meetings Law and an ex
planatory pamphlet that may be useful to you. 
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I hope that I have been of some assistance. Should any 
f urther questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

Sincerely, 

~~I~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Greer: 

I have received your letter of October 25, which reached 
this office on October 30. 

You have requested an advisory opinion concerning the 
propriety of an executive session held "to discuss the perfor
mance and salary" of three named officials of the Town of Seneca 
Falls. 

In this regard, I offer the following comments. 

First, the Open Meetings Law is based upon a presumption 
of openness. All meetings of public bodies -must be conducted
open to the public except to the extent that one or more grounds
for executive session may be applicable. Moreover, a public body 
must follow a procedure prescribed by the Law during an open 
meeting before it may enter into -a closed or "executive session". 
Specifically, section 105(1) of the Open Meetings Law states in 
relevant part that: 

C 

"Upon a majority vote of its total 
membership, taken -in an -open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be--considered, a pub
lic body may conduct an executive 
session for the below enumerated pur
poses only ••• " 
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In view of the foregoing, it is clear in my view that an 
executive session is not separate and distinct from an open 
meeting, but rather that it is a portion of an open meeting 
during which the public may be excluded. It is also clear that 
a public body cannot enter into an executive session to discuss 
the subject of its choice. On the contrary, an executive session 
may be held only to discuss a subject listed in the Open Meetings 
Law as appropriate for discussion behind closed doors. 

Second, most issues involving the preparation of a budget 
or the expenditure of public monies must, in my opinion, be dis
cussed in public, for none of the grounds for entry into an exe
cutive session would be applicable. 

Of possible significance, however, is section 105(1) (f), 
which permits a public body to enter into an executive session to 
discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, disci
pline, suspension, dismissal or re
moval of a particular person or 
corporation ••• " 

While issues relative to a budget might have an impact upon . 
personnel, those issues often relate to -personnel by department 
or as a group, for example, or the function of a position. To 
the extent that discussions -of the budget involve considerations 
of policy relative to the expenditures of pub-lie moneys -, I do not 
believe that there would be any legal basis for entering into an 
executive session [see e.g., Orange County Publications v. City 
of Middletown, the Common -Council of the City of Middletown, Sup. 
Ct., Orange Cty., December 6, 19781 . Orange County Publications -
v. County of Orange, Legi sla-ture of the County of Orange and the 
Rules, Enactments and Intergovernmental - Relations - Committee of 
the County Legislature, Sup. Ct., Orange Cty., October 26, 1983. 

On the other hand, to the extent that a dis-cussion -focuses 
upon a particular person in terms -of that person's performance 
(i.e., whether that -person- performed-well or -poorly- and merited 
an increase or a cut in salary), that portion of the -meeting 
could, in my -view, be properly conducted during an executive 
session pursuant to section 105(1) (f). 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jrn 

Sincerely, 

~~J.~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Tiska: 

I have received your letter of October 29, as well as the 
materials attached to it. 

As I understand the matter, you have attempted without 
success to obtai n records reflective of an "agreement" into which 
the Town of Masonville -has entered concerning -pFoperty -located in 
the Town. It appears that you were given a copy- of a record 
containing the Town Assessor's notarized signatu-re on the· -Town's 
letterhead: however, the remainder of the document has been 
deleted. 

While the nature of the documentation in which you are 
interested is not entirely c l ear, I offer the following general 
comments . 

First, the Freedom of Information Law is applica:able --to all 
agency records, and section 86(4) of the Law defines the term 
"record" broadly to include: 

L 

"any . inf orma. tio-n -kept, held, • f il-ed-, . . 
produced, reproduced -by, wi-th or for 
an agency or the state leg-isla-ture , 
in -any -physical -f -orm- whatsoever 
including, but -not limited . to;•· re
ports, statements, examinat-ions, 
memoranda, -opinions, folders-,•· files, 
books, manuals, pamphlets, forms, 
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papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

Therefore, if the information sought is kept, held, filed, pro
duced or reproduced by the Town, I believe that it would consti
tute a "record" subject to rights of access. 

Second, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law . 
Assuming that the record sought is an agreement into which the 
Town has entered, I believe that it would be available, for none 
of the grounds for denial would apply. If such an agreement was 
approved by the Town Board, as you inferred, the action to ap
prove the agreement should, in my view, have occurred at a meet
ing of the Board. Further, any vote on the matter should be 
memorialized in minutes of the meeting in which the vote was 
taken. It is noted that the Open Meetings Law, section 106, 
requires that minutes include reference to motions, proposals, 
resolutions, action taken, the date and the vote of the members. 
Subdivision (3 ) of section 106 specifies that minutes must be • 
prepared and made available within two weeks of the meetings to 
which they pertain. 

Third, if in response to a request- for a record, any por
tion of the record is withheld, the regulations promulgated by 
the Committee on Open Government specify that the reasons f or the 
denial must be given in writing (see 21 NYCRR Section 1401.2). 
Further, an applicant may appeal such denial pursuant to section 
89 (4)-(a) of the Freedom of -Information Law. That provision 
states in relevant part that: 

"any person denied- access -to a . -re
cord may within thirty days appeal 
in writing such denial• to the head, 
chief executive-- or governing body . 
of. the- entity, 01: the- pe-1:son the-re
f.or -designated -by -such- head-,. chief 
executive, or - governing -body·,·· who 
shall within ten business ·days of ... 
the receipt of sue::h appeal - f-ully- ex
plain in writing to the person re
questing the records the reasons for
further denial,· -or provide access to 
the record sought." 
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Lastly , in the event that a response to a request indi
cates that the record cannot be located, section 89(3) of the 
Freedom of Information Law states that an applicant may ask that 
they agency "certify that it does not have possession of such 
record or that such record cannot be found after diligent 
search." 

In an effort to enhance compliance with the Freedom of 
Information Law, a copy of this opinion will be sent to the Town 
Clerk. 

I hope that I have been of some assistance. 

RJF:saw 

cc : Pam Johnson, Town Clerk 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Milton Goldin 
The Milton Goldin Company 
266 Crest Drive 
Tarrytown, New York 10591 

The staff of the Committee on Open Gove:rnment is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Goldin: 

I have received your letter of October 31 and the report 
attached to it. 

You referred to our earlier correspondence concerning an 
action initiated against the Village of Tarrytown that resulted 
in part in an order that the terms of the de-termination not be . 
made public. When you inquired as to the -cos-t of -the determina
tion to taxpayers, the Village- Administrator indicated that the 
decision would not affect taxes. 

In relation- to the foregoing, you attached a report which 
you assume was prepared by a -political -organization that refers 
to -an increase in taxes and problems -in- the Village --Poli-ce 
Department. You express -- concern -over -"how far -a government can 
go in New York restricting information on public m:a-t:ters. ~ 
Further, you -asked -how you "can obtain -- in writing -- accounts 
of what is happening." 

In this regard, I offer the following comments. 

-There are two statutes within the area -of -adv-isor-y -juris~ 
diction of. this off ice that -might serve to enable --- yo-u to- be be-t
teI: informed. • -The -repor-t that you enc-los-ed -i-ndicates that Vil- --
lage -taxes -were increased---"-for -two --good- -reasons: not as much new 
income came in and expenses continued-·to go up. n 
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The Freedom of Information Law is a vehicle under which 
any taxpayer may review a variety of records. In brief, the 
Freedom of Information Law is based upon a presmnption of access. 
Stated differently, all records of an agency are available, ex
cept to the extent that records or portions thereof fall within 
one or more grounds for denial appearing in section 87(2) (a) 
through (i) of the Law. Records reflective- of the expenditures 
of public monies, as well as revenues, are generally accessible 
under the Law, for none of the grounds for denial could be 
asserted. As such, books of account, ledgers, contracts and 
related records involving Village finances would be available. 
Similarly, the current Village budget and preceding budgets are 
also available for review and comparison. 

It is reiterated, however, that the Freedom of Information 
Law does not require an agency to answer questions or prepare 
records. As such, if there is no analysis or study that details 
the reasons for an increase, the Village would not, in my view, 
be required to create new records on your behalf. 

The other vehicle that enables the public to be informed 
with respect to the governmental activities of -- the -Village is -the 
Open Meetings Law. While that Law does -not require the -produc
tion of records, other than minutes of meetings, it provides the 
right to attend and listen to the deliberations that are part of 
the decision-making process. 

Like the Freedom of Information Law, the --Open Meetings Law 
is based upon a presmnption of openness. Meetings of the Board 
of Trustees, for example, must be conducted open to the public, • -
unless the subject matter may appropriately be considered during 
a closed or executive session. Paragraphs (a) through (h) of 
section 105(1) of the -Open Meetings Law- specify and limit the 
subjects that may properly be considered- during an -· executive .. • 
session. In- -addition, the -Village •Law requires--that- a tentative 
budget be -disclosed -and -that. -a public hearing -be -held prior to 
the adoption of a budget [see Village Law, section 5-508]. 

Enclosed for your . rev-i-ew ·• a-re copies of both the Freedom of 
Information and Open Meetings Laws. 

RJF:saw 

I hope that I have been of assistance. 

Robert- J .• Freeman- · 
Executive Director 
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The -staff of the Cc::munittee on Open Government is--au~horiLed- to- • 
issue advisory opinions. The -ensuing staff advisory op-inionsris 
based solely upon the facts presented in your correspondence • 

. :J." 
'"Y-

Dear Ms. Amberman: 

-· I have received y9ur letter of ' November •10, 
to the status of the -board of trustees of a county 
Society under the Open Meetings Law. 

wh-ie• · -pe · n 
historic 

.. . ·- -. .,, .. ·-- .·· --
In this regard, I corfer the following canments • ... - . 

"'":"'-- t ·-r . - - - .1- - - · - -i---~ ~---- :,-~ 
First, the Open Meetings Law- is applicable- to~ 

public -bodies, -and -section 102(2) oethe-Law- defines 
"public body• to mean: 
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• ••• may ·be formed for any one or more of 
the following non-business purposes: 
charitable, educational, religous, scien
tific, literary, cultural or for the pre
vention of cruelty to children or animals• 
[Not-for-Profit Corporation Law, section 
201(b)]. 

In addition, it appears that the visitation -and inspeotion-o~ th~ 
premises and records of such a corporation are conferred ·only-. 
upon a justice of the Supreme Court (Not-for-Profit Corporation 
Law, section 114). 

In view of the foregoing and particularly secti on 201-tb )-.
of the Not-for-Profit Corporation Law, I would conjecture -that- a 
board of a historical society is--n0t -a public beefy, for - it- 1!-kel.y 
does not conduct what may be characterized as "public -business,• 
nor does it perform what may be considered a •govermnent;:al · • . ... __ _ _ 
function." If those contentions -are accurate, such--a --board is not 
a public body and is not subject to the Open Meet ings Law. 

· ··Based upon t .he- -foregoing, is-sues involving the disclos-ur.e 
of minutes of -meetings -of the -a -hi:storical••• soeiety., as wel l:- aa,. , ... 
its other records, WC:>uld in my -v-iew--be gove-rned-by its---board, . = 
rather than by the Open Meetings-Law-.- -- ~n--e-esence, I believ-e-· tba:t: · _,,,.-=-~--
the board in this instance may choose to disclose or withhold..1·i '3 
records. ~ 

Lastly, -concerning the matter -from a -d£.fferent=--van-tage-·- - · 
point,· the st-atute that--deals ,-,i:th access- to --gavermnent - reeor.:ds ~

1 
• l)t. 

is the F~eedom of - Infennatdon Law • . That s-tatut-e pertaine- -to-.~-4 ~ 
agency records•, · -and section -86 (3) of the Freedan of Information 
Law defines •agency• to mean: 

· ~ay state--01:-mu-n!c-ipal depai:'-tment! -,. 
board~ - lll';.eaw, .df.yision•, ·· -eaamission 
cc:amiftee-,--pusl:i~au.thortty> p 1.:ie 
·coI:po1:aiden-, eeuneilr • o~ioe. e r..;:ot 
goy:enune11t enti t.y. --1perilr'z:mi11g- • • 

~ ge.ve Dlllle&~al--o --N9P:i::i-e t-ar-y. - fune,_t-i 
f.Sr th s-t.at ~ -on er""snere,.._m~ 
e-i-pa-li-ti:-es ·the-Eee -, -e1t-ceptc - ~h - jJ!: 
~~- ~ ~=- ~~~- ~~ . 

~ .... -~:1.~ .:. x~ . 
As--i14Ehe--oase- o -~the n-• ee •· ·ngs awr - t:"11-e- Fr.e 
tien -Law- i.-s -generally- app-1-!uable to -~eeords ma,ir-int-
menta-1 -eutit-1-es -thab,~foEn- a--gev-enrmental--·funet 
histoEiea.Lsociety i ~ n~ tfP.- o~it, --r:a · 
tll-ent-i-1:.y/~ Jd - DO bH ev t~- the.f Fre 
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I hope that the foregoing serves to clarify the matter. 
Should any further questions arise, please feel free · to contact 
me. 

RJF:saw 

Sincerely, 

/Jrvt1,f~ 
Robert J. Freeman 
Executive ·Director 
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November 29, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advi s ory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Mr. O'Dea: 

I have received your letter of November 10, as wel l as 
the materials attached to it. 

According to you letter, while serving as a member of the 
Board of the Broome County Resource Recovery Agency, which is an 
independent public benefit corporation created by section 2047-e 
of the Public Authorities Law, you participated in both open and 
closed ireetings and possess "personal and official notes" regard
ing its business. During your term with the Agency, bids for a 
resource recovery facility were received and eval uated. Follow
ing the award of a contract to the Foster Wheeler Corporation, 
various persons and organizations requested copies of the evalua
tions of the bids. You also indicated that requests have been 
made to review the criteria used in the evaluations. Those re
quests have been denied for the reason that the "information no 
longer exists." You added that: 

"Without this information there can be · 
no verification by citizen organizations 
or the Legislature that the evaluation 
process did comply with the New York 
State Municipal Law, Part 360 of the 
Department of Environmental Conservation 
Regulations or even- the requirements of 
the Request for Proposal, and the 1988 
State Solid Waste Management Plan." 
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In conjunction with the foregoing, you raised a series of 
questions. Specifically, you asked whether: 

"As a past Broome County Resource Re
covery Agency member, can [your} person
al files be opened to the public in 
regard to the bid evaluation? What 
information would remain confidential 
after the contract has been executed? 
Under what grounds could the Agency 
destroy information used in making the 
bid evaluation. Are files of consul
tants such as Hawkins, Delafield and 
Wood that contain bid evaluation method
ology and presentations subject to the 
Freedom of I nformation Law? Can the 
Agency cause [you] to surrender [your] 
files to them?" 

In this regard, I offer the following comments. 

First, according to our conversation, there has been no 
effort or intent on the part of the agency to maintain control 
over your "personal files," which are apparently duplicates of 
records distributed to other members of the agency. It is noted 
that the scope of the Freedom of Information Law is broad, for it 
pertains to all records of an agency. Section 86(4) of the Law 
defines the term "record" to include: 

"any inforrna tion kept, held, filed, 
produced, reproduced by, with or •for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

As such, I believe that the materials that you received during 
your term with the Agency clearly constitute "records." Whether 
those records remaining in your. possession are still within the 
custody or control of the Agency is, in my view, conjectural. If 
there was no effort or intent on the part of the Agency to re
trieve the records, and if there is no legal prohibition concern
ing their disclosure•, I would conjecture that you may do with the 
records as you see fit. 
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I point out, too, that the Freedom of Information Law is 
permissive. As a general matter, the Freedom of I nformation Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. 
However, the introductory language of section 87(2) states that 
an agency "may" withhold records falling within the grounds for 
denial that foll ow. There is no requirement that records must be 
withheld, even though a basis for denial may be applicable. As 
stated by the Court of Appeals: 

" •.• while an agency is permitted to 
restrict access to those records falling 
within the statutory exemptions, the 
language of the exemption provision 
contains permissive rather than manda
tory language, and it is within the 
agency's discretion to disclose the 
records •.. " [Capital Newspapers v. 
Burns, 67 NY 2d 562, 567 (1986)]. 

The only instances in which records cannot be disclosed i nvolve 
situations in which statutes prohibit disclosure. I am unaware 
of any statute that would, under the circumstances presented, 
prohibit disclosure. 

Second, the materials that you forwarded, all of which 
were prepared by consultants retained by the Agency, are marked 
"confidential." In other contexts, it has been found that even 
though records might be marked as "confidential," such notations 
or claims are generally irrelevant. An assertion of confiden
tiality, absent specific statutory authority, may be all but 
meaningl ess. When confidentiality is conferred by a statute, an 
act of the State Legislature or Congress, records fall outside 
the scope of rights of access pursuant to section 87 -(2) (a) of the 
Freedom of Information Law, which states that an agency may with
hold records that "are specifically exempted from disclosure by 
state or federal statute." In this instance, however, I do not 
believe that any statute specifically exempts the records in 
question from disclosure . If that is so, the records are subject 
to whatever rights exist under the Freedom of Information Law, 
notwithstanding the fact that they are marked "confidential" [see 
Doolan v. BOCES, 48 NY 2d 341 (1979); Washington Post v. In
surance Department, 61 NY 2d 557 (1984); Gannett News Service, 
Inc. v. State Office of Alcoholism and Substance Abuse, 415 NYS 
2d 780 (1979)] . 

Third, even though the Freedom of Information Law permits 
the disclosure of any records, subject to the qualification men
tioned earlier, several of the grounds for denial may be or have 
been relevant to the records in question. 



( 

C 

Mr. Dennis O'Dea 
November 29, 1989 
Page -4-

Section 87(2) {c) permits an agency to withhold records to 
the extent that disclosure would "impair present or imminent 
contract awards ••• " Since the contract has already been awarded, 
it is unlikely, in my view, that section 87 (2) (c) would serve as 
a basis for denial. 

that: 
Section 87(2) (d) permits an agency to withhold records 

"are trade secrets or are maintained for 
the regulation or commercial enterprise 
which if disclosed would cause substan
tial injury to the competitive position 
of the subject enterprise. 11 

While records submitted by bidders might have contained "trade 
secrets, 11 it is doubtful i n my view that the records in question, 
evaluations and related materials prepared by consultants or 
Agency officials, would consist of trade secrets that would, if 
disclosed, cause substantial injury to the competitive position 
of a bidder. 

With respect to records prepared by the Agency or its 
consultants, I believe that section 87(2) (g) of the Freedcm of 
Information Law would be most relevant. Based upon the judicial 
interpretation of the Law, records prepared for an agency by a 
consultant should be treated as "intra-agency" materials that 
fall within the scope of section 87(2) (g). That provision per
mits an agency to withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data: 

ii. instructions to staff that 
affect the public: 

iii. final agency policy or de
terminations: or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains -what in- e-£
fect is a double negative. While inter-agency or intra-agency . 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
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affect the public, final agency policy or determinations or ex
ternal audits must be made available, unless a different ground 
for denial applies. Concurrently, those portions of inter-agency 
or intra- agency materials that are reflective of opinion, advice, 
recommendation and the like could in my view be withheld. 

In a discussion of the issue of consultant reports , the 
Court of Appeals stated that : 

"Opinions and recommendations prepared 
by agency personnel may be exempt from 
disclosure under FOIL as 'predecisional 
material , prepared to assist an agency 
decision maker***in arriving at his 
decision ' (Matter of McAul ay v. Board 
of Educ. , 61 AD 2d 1048, aff'd 48 NY 2d 
659). Such material is exempt ' to pro
tect the deliberative process of the 
government by ensuri ng that persons in 
an advisory role would be able to ex
press their opinions freely to agency 
decision makers (Matter o f Sea Creat 
Const. Corp. v. Stubing, 82 AD 2d 
546 , 549) . 

"In connection with their deliberative 
process, agencies may at times require 
opinions and recommendations from out
side consultants. It woul d make little 
sense to protect the deliberative pro
cess when such reports are prepared by 
agency employees yet deny this protec
tion when reports are prepared £ran the 
same purpose by outside consultants 
retained by agencies . Accordingly, we 
hold that records may be considered 
'intra-agency material' even though 
prepared by an outside consultant at the 
behest of. an agency as part of the 
agency's deliberative process (See, 
Matter of Sea Crest Constr . Co~ v. 
Stubing, 82 AD 2d 546 , 549 , supra: 
Matter of 124 Ferry St . Realty Corx• 
v. Hennessy, 82 AD 2d 981, 983)" xerox 
Corporation v. Town of Webster, 65 NY 
2 d 13 1, 1 3 2-13 3 ( 19 8 5 ) ] • 

The court, however, specified that -the contents of 
intra-agency materials determine the extent to which they may be 
available or withheld, for it was held that: 
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"While the reports in principle may be 
exempt from disclosure , on this record -
which contains only the barest descrip
tion of them - we cannot determine whe
ther the docunents in fact fall wholly 
within the scope of FOIL's exemption for 
'intra-agency materials, 1 as claimed by 
respondents. To the extent the reports 
contain 'statistical or factual tabula
tions or data 1 (Public Officers law 
section 87 [2] [g] [i]), or other material 
subject to production, they should be 
redacted and made available to the 
appellant" (id. at 133). 

Therefore , a record prepared by a consultant for an agency would 
be accessible or deniable, in whole or i n part, depending on its 
contents. 

Havi ng reviewed the materials that you forwarded, which, 
as indicated earlier , were prepared by consultants, I believe 
that a great deal of their contents consist of factual i nforma
tion that would be available under section 87(2) (g) (i). In 
addition, i n a situation in which opinions and factual materials 
were "intertwined," I ngram v. Axelrod, a decision rendered by 
the Appellate Division, Third Department, indicated that: 

"Respondent, while admitting that the 
report contains factual data, contends 
that such data is so intertwined with 
subjective analysis and opinion as to 
make the entire report exempt. After 
reviewing the report in camera and ap
plying to it the above statutory and 
regulatory criteria, we find that Spe
cial Term correctly held pages 3-5 
( 'Chronology of Events' and 'Analysis of 
the Records') to be disclosable. These 
pages are clearly a 'collect ion of 
statements of objective information 
logically arranged and reflecting objec
tive reality . 1 (10 NYCRR 50.2 [bl) 
Additionally, pages 7-11 (ambualnce 
records, list of intervies, and reports 
of interview) should be disclosed as 
'fac tual data. 1 They also contain factu
al information upon which the agency 
relies (Matter of Miracle Mile Assoc. 
v. Yudelson, 68 AD 2d 176, 181, mot for 
lv to app den 48 NY 2d 706). Respon
dents erroneously claim. that an agency 
record necessarily is exempt if - both 
factual data and opinion are intertwined 
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in it; we have held that '[t]he mere 
fact that some of the data might be an 
estimate orarecommendation does not 
convert it into an expression of 
opinion' (Matter of Polansky v. Regan, 
81 AD 2d 102, 104; emphasis added). 
Regardless, in the instant situation, we 
find these pages to be strictly factual 
and thus clearly disclosable" (9- AD 2d 
568, 569 (1982); see also Miracle Mile 
Associates v. Yudelson, 68 AD 2d 176, 
48 NY 2d 706, motion for leave to appeal 
denied (1979); Xerox Corporation v. 
Town of Webster, a65 NY 2d 131, 490 NYS 
2d 488 (1985)]. 

In short, even though factual information contained within a 
record may be "intertwined" with opinions, the factual portions, 
if any, woul d in my opinion be available under section 
87(2) (g) (i), unless a different ground for denial applies. 

Further, if "criteria" regarding the evaluations were 
developed or used, it appears that would be available, for they 
might be viewed as "instructions to staff that affect the public" 
accessible under section 87(2) (g) {ii) or as an agency policy 
accessible under section 87(2) (g) (iii). In essence, the criteria 
would represent the standards to be met by the bidders. 

Fourth, issues involving the destruction of records do not 
deal directly with the Freedom of Information Law. However, a 
relatively new provision of law, the "Local Government Records 
Law" (Arts and Cultural Affairs Law, Article 57-A), is likely 
relevant. The phrase "local government" for purposes of that law 
is defined to mean: 

"any county, city, town, village, school 
district, board of cooperative educa
tional services, district corporation, 
public benefit corporation, public 
corporation, or other government created 
under state law that is not a state 
department, division, board, bureau, 
commission or other agency, heretofore 
or hereafter established by law"- [Arts 
and Cultural Affairs Law, section 
57.17(1)]. 

The Agency, as indicated earlier, is a public benefit 
corporation. Further, section 57.25(2) states in part that: 
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"No local officer shall destroy, sell or 
otherwise dispose of any public record 
without the consent of the commissioner 
of education." 

In conjunction with the foregoing, the Commissioner is authorized 
to develop schedules that i nclude minimum retention per iods for 
certain c l asses of records. I am unaware of any such retention 
schedules that may be applicable to the Agency. However, it 
would appear that the Agency may destroy records only with the 
consent of the Commissioner or pursuant to a retention schedule. 

In a related vein, I point out that the Freedom of Infor
mation Law pertains to existing records. If records are no l on
ger maintained by the Agency , the Freedom of Information Law 
would have no application . Whether records were properly dis
posed of or destroyed is, in my v iew, a separate issue. It is 
noted that an amendment to the Freedom of Information Law that 
became effective on November of this year, section 89(8), states 
that : 

"Any person who, with intent to prevent 
public i nspect i on of a record pursuant 
to this article, wil l fully conceals or 
destroys any s uch record shall be guilty 
of a violation. 11 

Based upon your correspondence, I have no knowledge of whether 
the amendment is relevant to the matter. 

Lastly, in our conversation, you questioned the propriety 
of executive sessions held by the Agency to consider evaluations 
prepared and presented by consultants . In this regard, like the 
Freedom of Information Law, the Open Meetings Law is based on a 
presumption of openness. Public bodies, such as the board of a 
public benefit corporation, must conduct meetings open to the 
public, unless a topic may appropriately be discussed during an 
executive session. Paragraphs (a) through (h) of section 105(1) 
of t he Open Meetings Law specify and limit the topics that may be 
considered during executive sessions. 

Of likely relevance is section 105 ( 1) (f), which permits a 
public body to inter into an executive session to discuss: 

"the medical, financial, credit or em
ployment history of a particular person 
or corporation, or matters leading to 
the appointment, employment, promotion, 
demot i on, discipline, suspension, dis- , 
missal or removal or a particular person 
or corporation." 
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The extent to which the cited provision could have been asserted 
would have been dependent upon the nature of a discussion. For 
instance , if a discussion involved consideration of the financial 
history of a particular corporation, i.e., a bidder , I believe 
that an executive session would have properly been held . 

In an effort to enhance compl iance with the Freedan of 
Information Law, copies of this opinion will be forwarded to 
age ncy officials. 

I hope that I have been of sane assistance . Should any 
further questions arise , please feel free to contact me . 

RJF:saw 

cc: John Guinan 
John E. Murray 

Sincerely, 

~1.f~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Goldman: 

As you are aware, I have received your letter of October 
31 and the materials attached to it. 

According to your letter, notice had been given with res
pect to a meeting of the Town of Clifton Park Planning Board to 
be held with the Technical Advisory Committee. The meeting was 
scheduled to be conducted from 7:30 to 8:30 p.m. on the evening 
of October 3. The meeting began and ended late, at approximately 
9:00 p.m. At that time, the members of the Technical Advisory 
Committee and others who attended the meeting left the building. 
You remained present to arrange the roan for senior citizens. 
However, at 9:30 p.m., the Planning Board apparently reconvened 
and "held a meeting to discuss and determine its official com
ments on a proposed local law •• -" When you suggested that there 
had been no notice of the meeting, the Chairperson indicated that 
the gathering was a continuation of the meeting scheduled to 
commence at 7:30. You also raised the issue at a Town Board 
meeting during which the Chairperson of the Planning Board refer
red to comments that I had -made indicating, in brief, that the 
notice provisions in the Open Meetings Law do not include re
quirements involving the publication of an agenda or a notifica
t ion of the subjects to be discussed at a meeting. 

You have requested an opinion on the matter. In this 
regard, I offer the following canments. 
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First, as the Chairperson suggested, notice of the time 
and place of a meeting must be given prior to every meeting. 
Section 104 of the Open Meetings Law states in relevant part 
that: 

"1. Public notice of time and place of a 
meeting scheduled at least one week pr ior 
thereto shall be given to the news media 
and shall be conspicuously posted in one 
or more designated public locations at 
least seventy-two hours before each 
meeting. 

"2. Public notice of the time and place 
of every other meeting shall be given, to 
the extent practicable, to the news media 
and shall be conspicuously posted in one 
or more designated public locations at a 
reasonable time prior thereto." 

As such, there is no requirement that notice include reference to 
the subjects to be discussed at a meeting. 

Second, from my perspective, resolution of the issue in
volves a question of fact. If indeed the later gathering was a 
continuation of the meeting scheduled to begin at 7:30, I do not 
believe that any additional notice was required to have been 
given. 

However, if the gathering was a continuation of the sched
uled meeting, the notice given regarding that meeting was, in my 
view, misleading, for, according to your comments, the notice 
indicated that the meeting would be held with the Technical Advi
sory Committee during a designated period. Further, the gap 
between the end of the discussion with the Committee and the 
beginning of the gathering held to discuss canments regarding a 
proposed local law appears to suggest- that the scheduled meeting 
had ended. If there was an intent to end that meeting, and if 
the later gathering represented a second meeting rather than a 
continuation of the scheduled -meet-ing, I would agree with- your 
contention that the Board failed to . give notice as required be 
section 104 of the Open Meetings Law. 

I hope that I have been of some assistance. 

Sincerely, 

/U4'.1.f A/b-
Robert J. Freeman 
Executive Director 

RJF :saw 
cc: Barbara Beach, Chairperson, Planning Board 
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December 4, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Sheehan: 

I have received your letter of November 14 in which you 
raised an issue concerning the Open Meetings Law. 

Specifically, you wrote that you are "having some 
difficulty with Mayor Joseph Gokey'-s refusal to -publicly notify 
anyone that Committee Meetings of the Village Board have been 
scheduled". As such, you added that "it is impossible for [you] 
to cover these Committees, and for the public to know what 
business is being transacted." 

In this regard, r offer the following comments. 

First, ·by way of background, when the -Open Meetings Law 
went into effect in 1977, -questions consistenUy arose -with- re
spect to the sta tu-s of committees, subcanmittees and similar. 
bodies that . had -no -capacity -to take final action, but rather
merely the authority - to advise. . Those -·questions arose due to the 
definition -of "public body" as - it appeared in the -Open Mee-tings 
Law as it was originally enacted • . -Perhaps the leading case- on .. 
the subject also involved a situation in which -a governing body,' 
a school board·, designated -c-anmittees -- con.sisting of less than -a -
majority of the total membership- -of -the--board.-- In Daily Gazette 
Co., Inc. v. North Colonie Board of -Edueat-ion [67- ·AD- 2d 803-
(1978)], it was held that -those -- advisocy camnittees, which had no 
capacity to- take final ac-tion, fell outside the scope of the 
definition of "public body". 
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Nevertheless, prior to its passage, the bill that became 
the Open Meetings Law was debated on the floor of the Assembly. 
During that debate, questions were raised regarding the status of 
"committees, subcommittees and other subgroups". In response to 
those questions, the sponsor stated that it was his intent that 
such entities be included within the scope of the definition of 
"public body" (see Transcript of Assembly proceedings, May 20, 
1976, pp. 6268-6270). 

Due to the determination rendered in Daily Gazette, supra, 
which was in apparent conflict with the stated intent of the 
sponsor of the legislation, a series of amendments to the Open 
Meetings Law was enacted in 1979 and became effective on 
October 1 of that year. Among the changes was a redefinition of 
the term "public body". "Public body" is now defined in section 
102(2) to include: 

"any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing -a govern
mental function for -an agency or -de
partment thereof, or for -a public -cor
poration as -defined in section sixty
si-x of - the general c;:onstruction law, 
or canmittee or subcommittee or other 
similar body of such public body. " 

Al though the original definition made reference -to en-ti ties that 
"transact" -public business, the current definition makes refer
ence to entities that "conduct" public business. Moreover, the • 
def initi-on makes specific reference to "committees, subcommittees 
and similar bodies". 

In view--of . the amendments to the -definition of .".publi-c 
body", I believe -that any entity consisting of two- or -more mem
bers of - the Village--Board of. Trustees, such as committees of - -the 
Board, would -fall within the- requirements of the Open -Meetings 
Law [see also S racuse United- Nei hbors -v. - Cit of S racuse, 80 
AD .. 2d -984 (1981 ] • Further, as a - general matter-, I - be-lieve- that 
a quorum consist-s ,of a majority of .. the total members of a body . 
( see e.g., General -Construction--Law-, .. section 41) ••· . As such-, • in 
the case of ·· a canmittee consisting of two, a quorum would be two, 
for one would not constit~te a majority • 

. Second, the -Open Meetings Law pertains--to- all meetings of 
public bodies. Sec-tion 102 (1) .. of · the Law defines ,, -the term 
"meet-i-ng" as ''·the official convening of a --public- -body -for - the 
purpose of conducting .. publi-c business"-, and- -the- -s -tate' -s highes-t 
court -has -·held that -any·- -time a quorum-.- of the -members of a public 
body gathers .for the purpose of discussing public business, such 
a gathering i -s a -"meeting!' subj-ect to -- the Open Meetings. Law,- ••·• -
whether or not there is an intent to take action and irrespective 
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of the manner in which the gathering may be characterized [see 
Orange County Publications v. Council of the City of Newburgh, 
60 AD 2d 409, aff'd. 45 NY 2d 947 (1978)]. Consequently, in my 
view, with respect to the application of the Open Meetings Law, 
there is no distinction between a regular meeting, a special 
meeting or a work session, for example. 

Third, with respect to notice of meetings, section 104 of 
the Open Meetings Law provides that: 

"1. Public notice of the time and 
place of a meeting scheduled at least 
one week prior thereto shall be given 
to the news media and shall be con
spicuously posted in one or more 
designated public locations at least 
seventy-two hours before each 
meeting. 

2. Public notice of the time and 
place of every other meeting shall be 
given, to the -extent practicable, to 
the news media and shall be conspicu
ously posted in one or more desig
nated public locations at a reason
able time prior thereto. 

3. The public notice -provided for - by 
this section shall not be construed 
to require publication as a legal 
notice." 

Stated differently, if a meeting is scheduled at 1e·ast a week -in
advance, notice of the time and place should be given to the -news 
media (at least two) and to the- public by means of posting -in -one 
or more ,designated -public locations, not -less --than seventy-two
hours hours prior -to the meeting. - If a meeting -is -- scheduled less 
than a week in -advance, again, notice must .be-- given to the news 
media and posted in the same manner as--described -· above,• "to. the 
extent practicable", -at a -reasonable time prior to the meeting. 
Therefore, if, for -example, there is a .need to-convene quickly, 
the notice requirement-a can generally be met by tel-ephoning the 
local news media and by posting notice in one or more desig- .. . 
na-ted -loaations. Further•,- -the--notice- requirement-s -apply equally 
to all public bodies, including the Board of Trustees and the 
canmittees in question. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~_{ t~,1i -
Robert J. Freeman 
Executive Director 

cc: Mayor Joseph Gokey, Village of Malone 
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December 4, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisocy opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Lawrence: 

In have received your letter of November 9, as well as the 
materials attached to it. 

Your inquiry concerns the status of the Wantagh Education 
Liaison Committee under the -Open Meetings Law. According to an 
agreement between the School District and the Wantagh United 
Teachers, the Committee considers issues of "District-wide- educa
tional concern, including proposed curtailment, abolition or 
proposed cha-nges in the educational program, 11 but it does -not 
discuss "negotiable items." The agreement indicates that the 
Committee consists of members of the -Board of Education, -the 
Superintendent, the Assistant Superintendent for -Curriculum and 
Personnel, the Assistant Superintendent for Business and 
Operations, the President of Wantagh United -Teachers (WUT) and 
seven other WUT members designated by -the -Executive Board of WUT. 
Further, the agreement provides that- the members of the Committee 
"shall serve at the will of the designating body, Board or WUT." 

In this regard, I offer the following comments. 

First, the Open Meetings Law -is-- appl-icable to--mee-t-ings -of 
public bodies. The- phrase "public body" is defined in section 
102(2) of the Law to mean: 
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"any entity, for which a quortnn is re
quired in order to conduct public busi
ness and which consists of two or more 
members, performing a governmental func
tion for the state or for an agency or 
department thereof, or for a public 
corporation as defined in section 
sixty-six of the general construction 
law, or committee or subcommittee or 
other similar body of such public body." 

Second, a memorandum attached to your letter states that 
the status of advisory bodies having no authority to -take final 
action, but only the authority to advise i "has been unclear." It 
also indicates that I have advised that the Open Meetings Law 
applies "not only to committees and subcommittees of the board of 
education but also to citizens' advisory committees." 

While early decisions rendered under the Open Meetings Law 
found that citizens' advisory committees were subject to the Open 
Meetings Law (see e.g., Pissare v. City of Glens Falls, Supreme 
Court, Warren County, March 7, 1978), other more recent decisions 
rendered by the Appellate Division, Second Department, which 
includes Nassau County, indicate that entities having no power to 
take final action fall outside the scope of the Open Meetings 
Law. As stated in those decisions: "it has long been held that 
the mere giving of advice, even about governmental matters is not 
itself a governmental function" [Goodson Todman Enterprises, Ltd. 
v. Town Board of Milan, 542 NYS 2d 373, 374, - AD 2d 
(1989): Poughkeepsie Newspapers v. Mayor's Intergovernmental 
Task Force, 145 AD 2d 65, 67 (1989)). It was also held that 
"groups or entities that do not, in fact, exercise-- the power of 
the sovereign are not performing a governmental function, - hence 
they are not ' -publ-ic bod [ies] ' subject to the Open Meetings 
Law ••• "{Poughkeepsie Newspaper, supra, 69). On the basis of 
the decisions cited above, it appears that the Committee in ques
tion is not a public body required to comply -with- the Open Meet
ings Law. It is noted, however, that there are no decisions of 
which I am aware that deal specifically with entities that have 
the authority to reccmmend, but which include members of a go
verning body, such as - a board of education. Nevertheless, at: - , 
this juncture, once again, meetings of the Committee do not ap
pear to be governed by the Open Meetings Law. 

I •hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:saw 

S~yJ.f,__-
Robert J. Freeman 
Executive Director 
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December 4, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion i s 
based solely upon the fac ts presented i n your correspondence. 

Dear Mr. Ginther: 

I have received your letter of November 15, as well as the 
materials attached to it. 

You have asked for assistance "in obtaining the voting 
r ecord of the Albany Port District Commission on the Lease Option 
Agreement between t he Port Commission and Ultra Cogen Sys terns,· 
I nc.". You indicated that the agreement was signed for the Port 
commi ssion by its Chairman, Guy N. Childs, on April 24, 1989. 

In this ~egard, I offer the following canments. 

First, since the Freedom of Information Law was enacted in 
1974, it has imposed what some have characterized as an "open 
meetings" requirement. Although the Fre-edom -of Information Law · 
per.tains to existing records and generally does not require that 
a record be created or prepared [see Freedom of Information -Law; -
section 89(3)], an exception to that rule involves votes taken by 
public bodies. Specific-ally, section -87(3) of the Freedom of 
Information Law has long required that: 

"Each agency shall maintain: 

(a) .. a record of . the final vote of each 
member in every agency proceeding in 
which the member votes ••• " 

l 
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Stated differently, when a final vote is taken by an 
"agency", which is defined to include a state or municipal board 
[see section 86 (3)], such as the Commission, a record must be 
prepared that indicates the manner in which each member who voted 
cast his or her vote. 

Second, in terms of the rationale of section 87(3) (a) , it 
appears that the State Legislature in precluding secret ballot 
voting sought to ensure that the public has the right to knCM how 
its representatives may have voted individually with respect to 
particular issues. 

Further, although the Open Meetings Law does not refer 
specifically to the manner i n which votes are taken or recorded, 
I believe that the thrust of section 87 (3) (a) of the Freedom of 
Information Law is consistent with the Legislative Declaration 
that appears at the beginni ng of the Open Meetings Law: 

"It is essential to the maintenance of 
a democratic society that the public 
business be performed in an open and 
public manner and that the citizens of 
this state be fully aware of and able 
to observe the performance of public 
officials and attend and listing to the 
deliberations and decisions that go 
into the making of public policy . The 
people must be able to remain informed 
if they are to retain control over 
those who are their public servants." 

Lastly, in an Appellate Division -decision, it was found 
that "The use of a secret ballot for voting purposes was 
improper". In so -holding, the Court stated that: "When action 
is taken by. formal vote at open or executive sessions, the Free
dom of Information Law and the Open Meetings Law both require 
open voting -and a record of the manner in which each member voted 
[Public Officers Law (section) 87 [3] [a]: (section) 106 [1], [21 R 

[Smithson v. Ilion Housing Authority , 130 AD 2d 965, 967 
·(19 87)]. 

In an effort to assist you, copies of the opinion will be 
sent to representatives of the Camnission. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Guy N. Childs, Chairman 

Sincerely, 

~{ 'f;.....___,, ----
Robert J. Freeman 
Executive Director 

Frank w. Keane, General Manager 
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December 5, 1989 

The staf f of the Committee on Open Government is authori zed to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Strober: 

I have received your letter of November 17, as well as the 
correspondence attached to it. 

You have raised a series of issues concerning the imple
mentation of the Open Meetings Law by the Board of Education of 
the Hauppauge School District. 

Your first area of inquiry pertains to the status of can
mit tees designated by the Board. Each canmittee -apparently in
cludes at least one member of the Board of Education. - In this 
regard, the Open Meetings Law is applicable· to meetings of public 
bodies. The phrase "public body" is defined in section 102(2) of 
the Law to mean: 

"any entity, for which a quorum is - re
quired in order to conduct public busi
ness and which consists of two--or more-· . 
members, performing a governmental func
tion for the state or -for an agency or 
department thereof, or for a -public 
corporation as defined in section 
sixty-six of the general const:ruction 
law, or committee or subcommittee or 
other similar body of such public body." 

While early decisions rendered under the Open -Meetings Law 
found that citizens' advisory cc:mmittees were subject to the Open 
Meetings -Law (see --e.g., Pissare v. City -of Glens Falls, Supreme 
Court, Warren County., -March .7, . 1-97-8), other more- recent dec-isions 
rendered by the Appellate Division, Second Department, which 
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includes Suffolk County, indicate that entities having no power 
t o take final action fall outside the scope of the Open Meetings 
Law. As stated in those decisions: "it has long been held that 
the mere giving of advice, even about governmental matters is not 
itself a governmental function" [Goodson Todman Enterprises, Ltd. 
v. Town Board of Milan, 542 NYS 2d 373, 374, AD 2d 
(1989) 1 Poughkeepsie Newspapers v. Mayor's Intergovernmental 
Task Force, 145 AD 2d 65, 67 (1989)]. It was also held that 
"groups or entities that do not, in fact, exercise the• power of 
the sovereign are not performing a governmental function, hence 
they are not 'public bod[ies]' subj ect to the Open Meetings 
Law ••• 11 (Poughkeepsie Newspaper, supra, 69). On the basis of 
the decisions cited above, it appears that the · committees in 
question may not be public bodies required to compl y with the 
Open Meetings Law. It is noted, however, that there are no 
deci s ions of which I am aware that deal specifically with enti
ties that have the authority to recanmend, but which include 
members of a governing body, such as a board of education. 
Nevertheless, at this juncture, once again, meetings of the com
mittees in question do not appear to be governed by the Open 
Meetings Law based upon recent court decisions. 

Second, you provided examples of what you characterized as 
"illegal meetings". One situation involved the preparation of a 
"moratorium for approval". •You wrote that there is no record 
that the Board discussed the i s sue at either an open or a closed 
meeting and that "therefore, it is apparent that an illegal meet
ing must have occurred". The next situation pertained to an 
announcement by the Superintendent "that a ne\t/ organizational 
pattern has been formed". The reorganization "had never been .. 
discussed or voted on by the School Board". As such,• you alleged 
that a "secret meeting" must have taken place. A third situation 
concerns a statement by the President of the Board in which he · 
indicated that he had the authority to amend a lease "because he 
had received a 'sense of the Board' over the- telephone ea·rlier 
that day". You added that there has •been "no official meeting to 
discuss or vote on this .topic". A .fourth .example concerns a -· · 
purchase of sound equipment by a ,Board member on behal-f of the 
Board. There is, however,"no record of a discussion or vote 
enabling him to do so." 

In this regard, I offer several points. 

•It is emphasized ,initially that I have •no •knowledge • of • \ 
whether the Board held -meetings or otherwise .with respect to the 
allegedly "illegal meetings• that you described. 

However, as a general. ,matter, it i ,s- . noted that the•. couz::ts 
have interpreted the term "meet•ing~ e~ansive1y •.. ,In a .. landmark 
decision rendered in -1978, .. the .. state'.s highest- court, the .. cour,t .. 
of Appeals, held that • any gather•ing• of a quorum .of .. a -public body 
for the purpose of conducting p-ubl ,ic. business •constitutes .. a .... • ·· • 
"meeting" subject to the Open Meetings Law, whether or not there 



C 

(_ 

l 

Mr. Ross Strober 
December 5, 1989 
Page -3-

is an intent to take action, and regardless of the manner in 
which a gathering may be characterized [see Orange County 
Publications, Division of Ottoway Newspapers, Inc. v. Council 
of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 
(1978)]. The Court affirmed a decision rendered by the Appellate 
which dealt specifically with so-called "work sessions" and simi
lar gatherings during which there was merely an intent to 
discuss, but no intent to take formal action. In so holding, the 
court stated: 

"We believe that the Legislature inten
ded to include more than the mere formal 
act of voting or the formal execution of 
an official document. Every step of the 
decision-making process, including the 
decision itself, is a necessary prelimi
nary to formal action. Formal acts have 
always been matters of public record and 
the public has always been made aware of 
how its officials have voted on an issue. 
There would be no need for this law if 
this was all the Legislature intended. 
Obviously, every thought, as well as· eve
ry affirmative act of a public official 
as it relates to and is within the scope 
of one's official duties is a matter of 
public concern. It is the entire • 
decision-making process -that the Legis
lature intended -to affect by the enact
ment of this statute" (60 AD 2d 409, 415). 

The court also stated that: 

"We agree that not every as-sembling -of 
the members of a public body was in
tended to be included within -the defi
nition. Clearly casual encounters by 
members do not fall within the--open 
meetings -statutes • .. But an i -nformal-
' conference' or 'agenda session' does, 
for it permits ' -the crysta1lization of 
secret decisions to -a -point just-short 
of ceremonial acceptance'" (id. at 416}. 

In- addition, in its consideration of -the characterization 
of meetings as "informal", the court found that: 

•The word 'formal' -is -defined merely 
as 'following .or -according with es
tablished form, custom,- -or rule'·. 
(Webster's Third- New Int. Dictionary). 

W-e believe • that --it -was inserted to 
safeguard the rights of members of a 
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public body to engage in ordinary social 
transactions, but not to permit the use 
of this safeguard as a vehicle by which 
it precludes the application of the law 
to gatherings which have as their true 
p urpose the discussion of the business 
of a public bodyn (id . at 415). 

Based on the foregoing , if indeed a majority of the Board 
met for the purpose of discussing public business, any such 
gatherings would in my view have constituted "meetings" subject 
to the Open Meetings Law that should have been preceded by notice 
given in accordance with section 104 of the Law and conducted 
open to the public to the extent required by the Law. 

With respect to action effectively taken by means of tele
phone polling , there is nothing in the Open Meetings Law that 
would preclude members of a public body from conferring by 
telephone . However , a series of telephone calls among the mem
bers which results in a decision, without benefit of a meeting, 
would in my opinion violate the Law. 

I point out that the definition of "public body" [see Open 
Meetings Law, section 102(2)] refers to entities that are re
quired to conduct public business by means of a quorum. In this 
regard, the term 11 quorum" is defined in section 41 of the General 
Construction Law , which has been in effect since 1909. The cited 
provision states that : 

"Whenever three or more public 
officers a re given any power or 
authority, or three or more per
sons are charged with any public 
duty to be performed or exercised 
by them j ointly or as a board or 
similar body, a majority of the 
whole number of such persons or 
off i cers , at -a meeting duly held 
at a time fixed by law , or by 
any by-law duly adopted by such 
board or body, or at any duly 
adjourned meeting of such meeting, 
or at any meeting duly held upon 
reasonable notice to -all of them, 
shal l constitute .a quorum and 
not less than a major-ity of the 
whole number may perform and 
exercise such power, a-uthority • 
or duty. For th~ purpose of this 
provision --the words 'whole number' 
shall be •construed to mean the 
total number which the boar.a., 
commission, body or other group 
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of persons or officers would have 
were there no vacancies and were 
none of the persons or officers 
disqual ified from acting." 

Based upon the l anguage quoted above, a public body cannot carry 
out its powers or duties except by ~eans of an affirmative vote 
of a majority of its total membership taken at a meeting duly 
held upon reasonable notice to all of the members . As such, i t 
is my v i ew t hat a public body has the capacity to act, i.e. , to 
vote, only during duly convened meetings . 

Moreover , section 102(1) of the Open Meetings Law defines 
"meeti ng" to mean "the official convening of a public body for 
the purpose of conducting public business". In my opini on, the 
term "convening" means a physical coming together . Further, 
bas ed upon an ordinary dictionary definit i on of "convene", that 
term means : 

"1. to summon before a tribunal ; 

2. to cause to assembly syn see 
•SUMMON'" (Webster's Seventh New 
Collegiate Dictionary, Copyright 
19 6 5) • 

In view of the ordinary definition of "convene", I believe that a 
"convening" requires the assembly of a group in order to consti
tute a quorum of a public body. 

I also direct your attention to the legislative declara
tion of the Open Meetings Law , section 100, which states in part 
that : 

"It is essential to the maintenance of 
a democratic society that the public 
business by performed in an .open and • 
public manner and that the citizens of 
this state be fully -aware of and able 
to observe the performance of public 
officials and attend and listen to the
deliberations and deci&ions that go into 
the making of public policy." 

In short, while I believe• that Board members may consult 
with one another by phone, I do not- believe that the Board could 
validly engage in "telephone polling" or make collective deter
minations by means of telephonic communications. Similarly, -a . 
public body may in my opinion take action only in the context of 
a meeting during which a quorum is present, and only .by means of 

\ an affirmative vote of a majority of its total membership. 
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The next area of inquiry pertains to "abuses of executive 
sessions" , and you described several topics which were, i n your 
view, discussed during executive sessions in a manner inconsis
tent with the Open Meetings Law. 

Again, without knowledge of the actual discussions, I 
cannot advise that each executive session that you enumerated was 
inappropriately held. However, if your description of the sub
ject matter is accurate , several , if not the great majority of 
the discussions should, in my view, have occurred in public. 

It is emphasized that section 102(3) of the Open Meetings 
Law defines the phrase "executive session" t o mean a portion of 
an open meeting during which the public may be excl uded . 
Further, section 105(1) of the Law prescribes a procedure that 
mus t be accomplished during an open meeting before an executive 
session may be held. Specifically, the cited provision states in 
relevant part that : 

"Upon a majority vote of its total 
membership, taken in an open meet
ing pursuant to a motion identify
ing the general area or areas of 
the subject or subjects to be con
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only ••• " 

As such, an executive session is not separate a nd distinct from 
an open meeting, but rather is a part of an open meeting from 
which the public may be excluded. In addition, it is clear that· 
a public body may not conduc t an executive session to discuss the 
subject of its choice; on the contrary, paragraphs (a) through 
(h) of section 105(1) specify and limit the topics that may 
appropriately be considered during an executive session. 

Since the minutes that you enclosed indicate executive 
sessions are frequently held to discuss "personnel ", I point out 
that under the Open Meetings Law as originally enacted, the 
"personnel II exception d iffered from . the language -of the- a-nalogous 
exception in the current Law. In its initial form, section 
105(1) (f) of the Open Meetings Law permitted a public body to 
enter into an executive session to discuss: 

" ••• the medical, financial, credit or 
employment history -of- any person or 
corporation, or matters leading to the 
appointment, employment , promotion, 
demotion, discipline, s uspension, -
dismissal or removal of any person or 
corporation ••• " 
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Based on the language quoted above, public bodies often convened 
executive ses sions to discuss matters that dealt with "personnel" 
i n a tangential manner or in relatio n to pol icy concerns. 
However, the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy that might relate to personnel indirectly or as a 
group. 

In an attempt to clarify the Law, the Committee recom
mended a series of amendments to the Open Mee tings Law, several 
of which became effective on October 1, 1979. The recommendation 
made by the Canmittee regarding section 105(1) {f) was enacted and 
now states that a public body may enter into an executive session 
to discuss : 

" ••• the medical, financial, credit or 
employment history of a particular 
person or corporation , or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• 11 

(emphasis added). 

Due to the insertion of the term "particular" in section 105 (1) 
(f) , I believe that a discussion of "personnel II may be conducted 
i n an executive session only when the subject i nvolves a parti
cular person or persons, and only when one or more of the topics 
l isted in s ection 105(1) (£) are considered. 

Further, j udicial decisions indicate that a motion 
containing a recitation of the language of the grounds f or 
executive session or "personnel ", "l itigation", "legal matters" 
or "negotia-tions", for example, without more, fails to comply 
with the Law. 

For instance, in reviewing minutes tha,t referred to var-
ious bases for entry into executive session, it was held that: 

"[T] he minutes of the March -26-, 19 81 
meeting indicate that the Board 
voted on two separate -occasions to 
enter executive sessi on t o discuss 
'personnel' and 'negot iations ' with-
out further amplification. On May 
28, 1981, the Board- .again entered 
into executive · -session on two 
occasions. The reasons given for 
doing so were to discuss- a -'le-gal 
problem' concerning the gymnasium 
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floor replacement and for 'personnel 
items'. Again, on June 11, 1981, 
the Board vo t ed to enter executive 
s ession of 'personnel matters'. 

"We bel i eve t hat merely identifying 
the general areas of the subjects to 
be considered in executi ve session 
as 'personnel ', ' negotiations', or 
'legal problems' without more is 
insufficient to comply with Publ i c 
Officers Law s ection 100(1]. 

"With respect to 'pers onnel', Public 
Officers Law s ect i on 100 [1] [f] per
mits a publi c body to conduct an 
executive session concerning certain 
matters regarding a 'particul ar 
person'. The Committee on Public 
Access to Re cords has stated tha t 
this exception to the open meeti ngs 
law is intended to protect personal 
pri vacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the s tatute matters r e
lated to personnel general ly or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
particular individual, the Board 
should not be required to reveal the 
identi t y of the person but should 
make i t clear that the reason for 
the executive session is because 
their discussion involves a 
'particular' person ••• " [Doolittle 
v. Board of Education, Sup. Ct., 
Chemung -Cty. , Oct . 20, 1981; see also 
Becker v. Town of Roxbury, Sup. Ct., 
Chemung Cty., April 1, 1983; please 
note that the Open Meetings Law was 
renumbered after Doolittle was de
cided]. 

With respect to "negotiations", the only ground for entry 
into executive session that- mentions that term is section 
105 (1) (e). That provision permits a public body to -co-nduct an 
executive session to discuss "collective negotiations pursuant to 
article fourteen of the civil service law". Article 14 of the 
Civil Service Law is canmonly known as the .,Taylor Law", which 
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pertains to the relationship between public employers and public 
empl oyee unions. As such, section 105(1) (e) permits a public 
body to hold executive sessions to discuss collective bargaining 
nego tia tions with a publ ic employee union. 

I n terms of a motion to enter into an executive session 
held pursuant to section 105 (1) (e) , it has been held that: 

"Concerning 'negotiations', Public 
Off ice rs Law section 100 (1) [e] per
mits a publ ic body to enter execu
tive session to discuss collective 
negotiations under Article 14 of the 
Civil Service Law. As the term 
'negotiations ' can cover a multitude 
of areas, we believe that the public 
body should make it clear that the 
negotiations to be discussed in 
executive session involve Article 14 
of the Civil Service Law" [Doolittle, 
supra]. 

The provisions in the Open Meetings Law concerning 
"litigation" are found in section 105 (1) (d). The cited provision 
permits a public body to enter into an executive session to dis
cuss "proposed, pending or current litigation". In construing 
the language quoted above, it has been held that: 

"The purpose of paragraph d is ' to enable 
a public body to discuss pending litiga
tion privately, without baring its strategy 
to its adversary through mandatory public 
meetings' (Matter of concerned Citizens to 
to Review Jefferson Val. Mall v. Town Bd. 
of Town of Yorktown, 83 AD 2d 612, 613, 441 
NYS 2d 292). The bel ief of the town's 
attorney that a decision adverse to peti
tioner 'would almost certainly lead ·tO• 
litigation' does not justify the conduct
ing of this public business in an executive 
session. To accept this argument would be 
to accept the view that any public body 
could bar the p\_\blic from its meetings 
s-imply be expressing the fear that li ti
gation may result -from actions taken 
therein. Such a view -would be -contrary 
to both the lette r and the spirit of the 
exception" [Weatherwax v . Town of Stony 
Point, 97 AD 2d 840, 841 (1983)]. 
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Based upon the language quoted above, I believe that the excep
tion is intended to permit a public body to discuss its litiga
tion strategy behind closed doors, rather than issues that might 
eventually result in litigation. Further, since "possible" or 
"potential" litigation could be the result of nearly any topic 
discussed by a public body, an executive session could not in my 
view be held to discuss an issue merely because there is a 
"potential" for litigation. 

With regard to the sufficiency of a motion to discuss 
"litigation" or "poss ible litigation", it has been held that: 

"It is insufficient to merely regurgitate 
the statutory language: to wit, ' discus
sions regarding proposed, pending or 
current litigation'. This boilerplate 
recitation does not comply with the intent 
of the statute. To validly convene an 
executive session for discussion of pro
posed, pending or current litigation, the 
public body must identify with particu
larity the pending, proposed or current 
litigation to be discussed during the 
executive session" [Daily Gazette Co., 
Inc . v . Town Board, Town of Cobleskill , 
44 NYS 2d 44, 46 (1981), emphasis added 
by court] . 

In short, the topics that may be discussed during execu
tive sessions are limited. Further, based upon case law, the 
motions for entry into executive sessions should not be vague. 

The last aspect of your letter pertains to technical vio
lations or inaccurate minutes and include a variety of 
contentions. With respect to certain of your contentions, the 
Open Meetings Law does not specify who must take minutes: no 
reference is made in the Law to agendas or a public body's duty 
to prepare or follow an agenda1 the ,Open Meetings Law does not 
refer to any requirement that a motion be seconded. Those issues 
in my view relate to rules of procedure- that may have been 
adopted by the Board. Further, I know of no law that precludes--a 
new member or a member absent from previous meetings from voting 
on issues arising at meet i ngs during which they may vote and are 
present. 

Other issues, however , in my view, relate to specific 
areas of law. 
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that : 
For example, s ection 106 of the Open Meetings Law states 

"1. Minutes shall be taken at all 
open meetings of a public body which 
shall consist of a record or summary 
of all motions, proposals, resolu
tions and any other matter formally 
voted upon and the vote thereon . 

2. Minutes shall be taken at execu
tive sessions of any action that is 
taken by formal vote which shall con
sist of a record or summary of the 
f i nal de termination of such action, 
and the date and vote thereon; pro
vided, however, that such summary need 
not include any matter which is not 
required to be made public by the free
dom of information law as added by 
arti cle six of this chapter. 

3 . Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of the 
freedom of information law within two 
weeks from the date of such meetings ex
cept that minutes taken pursuant to -sub
division two hereof shall be available 
to the public within one week from the 
date of the executive session." 

Based u pon the foregoing, it is clear in my view that 
minutes need not consist of a verbatim account of what was said 
at a meeting. Further, although a public body may choose to 
prepare expansive minutes, at a minimum, minutes of open meetings 
must incl ude reference to all motions, proposals, resolutions and 
any other matters upon which votes are taken. 

With respect to executive sessions, as -a -general rule, a 
public body subject to the Open Meetings Law may take action • • 
during a properly convened executive session [see Open Meetings 
Law section 105(1)]. If action is taken during an executive 
session, minutes reflective of the -action, the- date and the vote 
must be recorded in -minutes pursuant to section. 106-(2). It is 
noted that under section 106(3) of the Open Meetings Law minutes 
of both open meetings and executive sessions are available in 
accordance with the Freedom -of Information Law. Nevertheless, 
various interpretations of the Education Law, section 1708(3), 
indicate that, except in situations in which action during a 
closed session is perm-itted or required by statute, a school 
board cannot take action during an -executive (see United Teachers 
of Northport v. Northport Union Free School District, 50 AD 2d 
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897 (1975) ~ Kursch et al v. Board of Education, Union Free 
School District #1, Town of North Hempstead, Nassau County 7AD 2d 
922 (1959) ~ Sanna v. Lindenhurst, 107 Misc. 2d 267 , modified 
85 AD 2d 157 aff'd 58 NY 626 (1982}]. Stated differently, based 
upon judicial interpretations of the Education Law, a school 
board generally cannot vote during an executive session. 
Further, if no action is taken in an executive session, minutes 
of the executive session need not be prepared. It is noted that 
one of the instances in which a Board must take action during an 
executive session arises under section 3020- a of the Education 
Law. Subdivision (2) of that section states in part that a 
school board "in executive session, shall determine" whether 
charges should be made against a tenured person. 

Lastly, since its enactment in 1974, the Freedom of Infor
mation Law has contained an "open meetings" requirement with 
regard to voting by members of public bodies . Specifically, 
section 87 (3) of the Freedom of Information Law states in rele
vant part that: 

"Each agency shall maintain: 

(a} a record of the final vote of each 
member in every agency proceeding in 
which the member votes ••• " 

Consequently, when a school board takes action, a record must be 
prepared, i.e., by means of a roll call vote, that indicates the 
manner in which each member cast his or her vote. That record 
ordinarily should, in my opinion, be included as part of the 
minutes. 

In an effort to enhance compliance, copies of this opinion 
will be sent to District officials. 

I hope that I have been of sane assistance . Should any 
further questions arise , please feel free to contact me. 

RJF : jm 
cc : Board of Education 

Sincerely, 

~ j '~..._____---
Robert J. Freeman 
Executive Director 

Dr. Arnold B. Goldberg, Superintendent of Schools 
Carol Platt 
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December 12, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Lehrer: 

I have received your letter of November 15, as well as the 
materials attached to it. 

As a member of the Board of Education of the Oceanside 
Union Free School District, you have requested an advisory opin
ion concerning the propriety of various topics discussed by the 
Board during executive sessions. 

For example, at a meeting held on November 14, you indi
cated that an "executive session agenda" was distributed to Board 
members after it had entered into executive session. The items 
considered during the executive session included discussions of 
how the District "would compute the percentile rank on tran
scripts of [your] graduating seniors", security in an area near 
the high school where students (none -of whom were identified) 
were congregating and creating a disturbance to neighbors, a 
request to change a procedure for reimbursing students who repre
sent the District at special events, participation in a teacher 
exchange program, "the Board's reaction to having additional 
custodians trained in asbestos abatement and procedures", a re
port concerning an oil leak at the High School, a safety concern 
expressed by a parent regarding a school playground, and con
struction change orders. You also attached agendas of other 
executive sessions during which the subjects considered included 
an evaluation of a first and second grade "math pilot", weighted 
grades, the asbestos situation at the High -School, Employee 
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Retirement System billings, and the agenda for future meetings. 
In addition, you forwarded a copy of a notice to the public con
cerning a meeting in which the agenda indicated that it was anti
cipated that the Board would move into an executive session to 
discuss "contract services and personnel matters". 

In this regard, I offer the following comments. 

First, as a general matter, it is noted that the courts 
have interpreted the term "meeting" expansively. In a landmark 
decision rendered in 1978, the state's highest court, the Court 
of Appeals, held that any gathering of a quorum of a public body 
for the purpose of conducting public business constitutes a 
"meeting" subject to the Open Meetings Law, whether or not there 
is an intent to take action, and regardless of the manner in 
which a gathering may be characterized [see Orange County 
Publications, Division of Ottoway Newspapers, Inc. v. Council 
of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 
{ 197 8)] • 

Second, it is emphasized that section 102(3) of the Open 
Meetings Law defines the phrase "executive session" to mean a 
portion of an open meeting during which the public may be 
excluded. Further, section 105(1) of the Law prescribes a 
procedure that must be accomplished during an open meeting before 
an executive session may be held. Specifically, the cited 
provision states in relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meet
ing pursuant to a motion identify
ing the general area or areas of 
the subject or subjects to be con
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only ••• " 

As such, an executive session is not separate and distinct from 
an open meeting, but rather is a part of an open meeting from 
which the public may be excluded. Further, the subjects to be 
considered in an executive session must be described in a motion 
to enter into an executive session that is introduced during an 
open meeting. In addition, it is clear that a public body may 
not conduct an executive session to discuss the subject of its 
choice; on the contrary, paragraphs {a) through {h) of section 
105(1) specify and limit the topics that may appropriately be 
considered during an executive session. 
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Based upon a review of the grounds for entry into execu
tive session, it is questionable in my view whether any of the 
topics to which reference was made earlier could properly have 
been discussed during an executive session. In short, those 
topics do not appear to have fallen within any of the grounds 
that permit a public body to enter into an executive session. 

Further, since one of the attachments indicated that an 
executive session would be held to discuss contract services and 
personnel, I point out that, under the Open Meetings Law as 
originally enacted, the "personnel" exception differed from the 
language of the analogous exception in the current Law. In its 
initial form, section 105(1) (f) of the Open Meetings Law per
mitted a public body to enter into an executive session to 
discuss: 

" ••• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ••• " 

Ba·sed on the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
in a tangential manner or in relation to policy concerns. 
However, the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy that might relate to personnel indirectly or as a 
group. 

In an attempt to clarify the Law, the Committee recom
mended a series of amendments to the Open Meetings Law, several 
of which became effective on October 1, 1979. The recommendation 
made by the Committee regarding section 105(1) (f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

" ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• " 
(emphasis added). 

Due to the insertion of the term "particular" in section 105(1) 
(f}, I believe that a discussion of "personnel" may be conducted 
in an executive session only when the subject involves a parti
cular person or persons, and only when one or more of the topics 
listed in section 105(1) (f) are considered. 
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Further, judicial decisions indicate that a motion 
containing a recitation of the language of the grounds for 
executive session or "personnel", "litigation", "legal matters" 
or "negotiations", for example, without more, fails to comply 
with the Law. 

For instance, in reviewing minutes that referred to var-
ious bases for entry into executive session, it was held that: 

"[T]he minutes of the March 26, 1981 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 'negotiations' with-
out further amplification. On May 
28, 1981, the Board again entered 
into executive session on two 
occasions. The reasons given for 
doing so were to discuss a 'legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again, on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters'. 

"We believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel', 'negotiations', or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[1]. 

"With respect to I personnel 1
, Puhl ic 

Off ice rs Law section 100 [1] [f] per
mits a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee on Public 
Access to Records has stated that 
this exception to the open meetings 
law is intended to protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the statute matters re
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
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particular individual, the Board 
should not be required to reveal the 
identity of the person but should 
make it clear that the reason for 
the executive session is because 
their discussion involves a 
'particular' person ••• " [Doolittle 
v. Board of Education, Sup. Ct., 
Chemung Cty., Oct. 20, 1981: see also 
Becker v. Town of Roxbury, Sup. Ct., 
Chemung Cty., April 1, 1983: please 
note that the Open Meetings Law was 
renumbered after Doolittle was de
cided]. 

With respect to "contract services", section 105 (1) (e) 
permits a public body to conduct an executive session to discuss 
"collective negotiations pursuant to article fourteen of the 
civil service law". Article 14 of the Civil Service Law is com
monly known as the "Taylor Law", which pertains to the relation
ship between public employers and public employee unions. As 
such, section 105(1) (e) permits a public body to hold executive 
sessions to discuss collective bargaining negotiations with a 
public employee union. Not all discussions of "contract 
services" would necessarily involve collective bargaining 
negotiations. 

In terms of a motion to enter into an executive session 
held pursuant to section 105(1) (e), it has been held that: 

"Concerning 'negotiations', Public 
Off ice rs Law section 100 [1] [e] per
mi ts a public body to enter execu
tive session to discuss collective 
negotiations under Article 14 of the 
Civil Service Law. As the term 
'negotiations' can cover a multitude 
of areas, we believe that the public 
body should make it clear that the 
negotiations to be discussed in 
executive session involve Article 14 
of the Civil Service Law" [Doolittle, 
supra]. 

Similarly, with respect to a motion to discuss "litiga-
tion", it has been held that: 

"It is insufficient to merely regurgitate 
the statutory language: to wit, 'discus
sions regarding proposed, pending or 
current litigation'. This boilerplate 
recitation does not comply with the intent 
of the statute. To validly convene an 
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executive session for discussion of pro
posed, pending or current litigation, the 
public body must identify with particu
larity the pending, proposed or current 
litigation to be discussed during the 
executive session" [Daily Gazette Co., 
Inc. v. Town Board, Town of Cobleskill, 
44 NYS 2d 44, 46 (1981), emphasis added 
by court]. 

In short, the topics that may be discussed during execu
tive sessions are limited. Further, based upon case law, the 
motions for entry into executive sessions should not be vague. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: Board of Education 
Superintendent of Schools 

sff~ere,ly, 

~~-~---
Robert J. Freeman 
Executive Director 
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The s taff of the Committee on Open Governmen t is authoriz ed to 
issue advisory opinions. The ensuing staff advisory o p inio n is 
b ased solely upon the facts presented in your corres p ondence . 

Dea r Mr. Schmucker: 

I h ave received your letter of November 27 in which you 
raised issues co ncerning the i mplementat ion of th e Open Meetings 
Law by the Board of Education of the East Islip Union Free School 
District. 

Ac co rding to your letter. at meetings o f the Board : 

"there is a lot • of business conducted at 
the start of the public portion of th e 
open mee ting wi thout any discus sion. 
After a br i ef opening. the board (5 · 
members). distr i ct clerk~ superintendent 
and four assistant - superintendents ad-
journ- i mmed i ately to Execu t ive Session 
(on motion) to discuss matters concern-
ing personnel. special education and 
possible litigation. After approximate
ly - thirty minutes. the group reassembles 
and votes on motion to resume public 
session. This is fol lowed by a salute 
to the flag-. Immediately. many it ems 
are presented request i ng· approval. whi ch 
is usually (99+%) granted • . There - is no 
discussion by the board members and no -
input or questions from any one else i n 
attendance. This suggests d iscus s ion/ 
resolution during executive s ess ion •.• " 
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In addition. you wrote that the Board enables the public to learn 
of its schedule of upcoming meetings by telephoning to receive a 
tape recorded message. A recent recorded message stated that the 
next meeting would be held at 7p.m., "at which time there will be 
immediate adjournment to executive session." Your second area of 
inquiry pertains to minutes of executive sessions and the Board's 
authority to vote during executive sessions. 

In this regard. I offer the following comments. 

It is suggested at the outset that although items might be 
discussed in public briefly. I do not believe that necessarily 
indicates that the Board considers issues during executive ses
sions in a manner inconsistent with the Open Meetings Law. Many 
public bodies receive materials in advance of meetings that can 
be reviewed and studied , thereby reducing the need to engage in 
lengthy discussions at meetings . 

Nevertheless. first, in conjunction with the issues that 
you raised. I point out that the term "meeting" has been con
strued broadly by the courts. In a landmark decision rendered 
eleven years ago, the Court of Appeals confirmed that any gather
ing of a quorum of a public body for the purpose of conducting 
public business constitutes a "meeting" subject to the Open Meet
ings Law . even if there is no intent to take action , and irres
pective of the manner in which the gathering may be characterized 
[see Orange County Publications v . Council of the City of 
Newburgh, 60 AD 2d 409, 45 NYS 2d 947 (1978)]. 

Second. the phrase "executive session" is defined in sec
tion 102(3) of the Open Meetings Law to mean a portion -of an open 
meeting during which the public may be excluded. As - such. an 
executive session is not separate and distinct from a -meeting. 
but rather is a portion of an open meeting. The - Law also con- 
tains a procedure that must be -accomplished during an open meet
ing before an executive session may be held. Specifically. sec
tion 105(1) states in relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general -area - or areas of the subject 
or subjects to be - considered, a - public 
body may conduct an executive session 
for the below enumerated purposes 
only •.• " 

As indicated in the language quoted above, a motion to 
enter into - an executive session must -be made during an open meet
ing and include reference to the "general - area · or areas of the 
subject or subjects to be considered" during the executive 
session. 
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Further. it has been consistently advised that a public 
body cannot schedule an executive session in advance of a 
meeting. because a vote to enter into an executive session must 
be taken at the meet i ng during which the executive session is 
held . When a similar situation was described to a court. it was 
held that: 

"The respondent Board prepared an 
agenda for each of the five desig
nated regularly scheduled meetings 
in advance of the time that those 
meetings were to be held. Each 
agenda listed 'executive session' 
as an item of business to be under
taken at the meeting. The petitioner 
claims that this procedure violates 
the Open Me etings Law because under 
the provisions of Public Officers 
Law section 100(1] provides that a 
public body cannot schedule an execu
tive session in advance of the open 
meeting . Section 100(1] provides that 
a public body may conduct an executive 
session only for certain enumerated 
purposes after a majority vote of the 
total membership taken at an open 
meeting has approved a motion to enter 
into such a session . Based upon this , 
it is apparent that petitioner is 
technically correct in asserting that 
the respondent cannot decide to enter 
into an -executive session or schedule 
such a session in advance -of a proper 
vote for the same at an open meeting" 
[Doolittle, Matter of v. Board of 
Education, Sup . Ct ., Chemung Cty. , 
July 21 , 1981]. 

It is also noted that a public body cannot enter into an 
executive session to discus& the subject of - its choice. On the 
contrary. paragraphs (a) through (h) of section 105(1) of the Law 
specify and limit the subjects that may appro priate ly be con
sidered during an executive session. 

Third, judicial • interpretations of the Open Meetings Law 
indicate that motions to enter into executive sessions cannot 
merely describe - the subjects to - be discussed as "pers onnel" , or 
"possible litigation". for example. 
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More specifically. in the Open Meetings Law as originally 
enacted. the "personnel" exception differed from the language of 
the analogous exception in the current Law. In its initial fo rm. 
section 105(l)(f) of the Open Meet in gs Law permitted a public 
body to enter i nto an executive session to discuss: 

" .•• the med ical. financial. credit or 
employment history of any person or 
corporation. or matters leading to the 
appointment. employment. promotion. 
demotion. discipline. suspension. 
dismissal or removal of any person or 
corporation ••• " 

Under the language quoted above. public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
in a tangential manner or in relation to policy concerns. 
However. the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy that might relate to personnel indirectly or as a 
group. 

In an attempt to clarify the Law. the Committee recom
mended a series of amendments to - the Open Meetings Law. several 
of which became effective on October 1. 1979. The recommendation 
made by the Committee regarding section 105(1)(f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

" ••• the medical. financial. credit or 
employment history of a particular 
person or corporation. -or matters · 
leading to the appointment. employ
ment. promotion. demotion. discipline. 
suspension. dismissal or removal of 
a particular person or corporation ••. " 
(emphasis added). 

Due to the insertion of the term "particular" in section 105(1) 
(f). I believe that · a - discussion of "personnel" may -be conducted 
in• an executive session only when the - subject involves - a parti
cular person or persons. and only when one or more of the topics 
listed in section 105(1)(£) are considered. 

In reviewing minutes - that referred to various bases for 
entry into executive session. it was held that: 
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"[T]he minutes of the March 26. 1981 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 'negotiations' with
out further amplification. On May 
28. 1981. the Board again entered 
into executive session on two 
occasions. The reasons given for 
doing so were to discuss a 'legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again. on June 11. 1981. 
the Board voted to enter executive 
session of 'personnel matters'. 

"We believe that merely identifying 
the general areas of the subjects to 
be considered in executive s ession 
as 'personne l '. 'negotiations'. or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[1]. 

"With resp e c t to ' person n e 1 ' • Pub 1 i c 
Officers Law section lOO{l){f] per
mits a public body to conduct an 
executive session concerning certain 
matters regarding a • 'particular 
person'. The Committee on Public 
Access to Records has stated that 
this exception to the open meetings 
law is intended - to protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy... Therefore. it would seem 
that under the statute matters re
lated to personnel generally or to·· 
personnel policy should be discussed 
in public for such matters ·Elo not 
deal with any particular person. 
When entering into executive session 
to -cliscuss personnel matters •of a 
particular individual. the Board 
should - not - be required to reveal the 
identity of the person but should 
make it clear that the reason for 
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the executive session is because 
their discussion involves a 
'particular• person •.. " [Doolittle 
v. Board of Education. supra: see also 
Becker v. Town of Roxbury. Sup. Ct •• 
Chemung Cty., April 1, 1983; please 
note that the Open Meetings Law was 
renumbered after Doolittle was de
cided]. 

The provisions in the Open Meetings Law concerning 
"litigation " are found in section 105(1)(d). The cited provision 
permits a publi c body to enter into an exec ut ive session to dis
cuss "proposed, pending or current litigation ". In construing 
the language quoted above , it has been held that: 

"The purpose of paragraph dis 1 to enable 
a public body to discuss pending litiga
tion privately, without baring its strategy 
to its adversary through mandatory public 
meetings' (Matter of Concerned Citizens to 
to Review Jefferson Val. Mall v. Town Bd. 
of Town of Yorktown , 83 AD 2d 612. 613. 441 
NYS 2d 292) . The belief of the town's 
attorney that a decision adverse to peti
tioner 'would almost certainly lead to 
litigation' does not justify the conduc t 
ing of -this public business - in an executive 
session. To - accept • this argument would be 
to accept the view that any public body 
could bar the public from its meetings 
simply be expressing the fear that ·· liti
gation may result from actions taken 
there in. Such a view would be -contrary 
to both the letter and the spirit of the 
exception" [Weatherwax v. Town of Stony 
Point. 97 - AD 2d 840. 841 ( 1983)]. 

Based upon the language quoted above. I believe that the excep
tion is · intended to permit a · public body to discuss· its - litiga
tion strategy behind closed - doors. rather than - issues that might 
eventually result in litigation. Further. since "possible~ or 
"potential " litigation could be the result of nearly any topic 
discussed · by a --public body. an executive session could not in my 
view be - held · to discuss an issue merely because there is a 
"potenti al" for litigation. 

With regard to the sufficiency of a motion to discuss 
"lit igation ", it has been held that: 
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"It is insufficient to merely regurgitate 
the statutory language; to wit. 'discus
sions regarding proposed, pending or 
c u r rent 1 it i g a ti on ' . This b o i 1 er p 1 ate 
recitation does not comply with the intent 
of t he s tatute. To validly convene an 
executive session for discussion of pro
posed, pending or current litigation. the 
public body must identify with particu
larity the pending, proposed or current 
litigation to be discussed during the 
executive session" (Daily Gazette Co •• 
Inc. v. Town Board. Town of Cobleskill, 
44 NYS 2d 44, 46 (1981). emphasis added 
by court]. 

In short, the topics that may be discussed during execu
tive sessions are limited. Further. based upon case law. the 
motions for entry into executive sessions should not be vague. 

Lastly. with respect to minutes, section 106 of the Open 
Meetings Law states that: 

"1. Minutes shall be taken at all open 
meetings of a public • body which shall 
consist of a reeord or summary of all 
motions. proposals. resolutions and any 
other matter formally voted upon and the 
vote thereon. 

2. Minutes shall be taken at executive 
sessions -of any action that is taken by 
formal vote which shall consist of a 
record or summary of the final 
determination of such - action, and the 
date and vote thereon; provided. 
however. that such summary need not 
include -any matter which is not - required 
to be made public by the freedom - of 
information - law as added by article six 
of this chapter. 

3, Minutes of meetings of all public - · 
bodies shall be available to the - public 
in accordance with the previsions of the 
freedom - of information law within two 
weeks from the date of such meetings· 
e2cept · that minutes- taken pursuant to 
subdivision two hereof shall be 
available to the publie within -- one week 
from the date of the execurtive 
session." 
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Based upon the foregoing. it is clear in my view that 
minutes need not consist of a verbatim account of what was said 
at a meeting . Further. although a public body may choose to 
prepare expansive minutes . at a minimum. minutes of open meetings 
must include reference to all motions. proposals , resolutions and 
any other matters upon which votes are taken . 

With respect to executive sessions, as a general rule, a 
public body subject to the Open Meetings Law may take action 
during a properly convened executive session [see Open Meetings 
Law section 105(1)]. If action is taken during an executive 
session . minutes reflective of the action, the date and the vote 
must be recorded in minutes pursuant to section 106(2) . It is 
noted that under section 106(3) of the Open Meetings Law minutes 
of both open meetings and executive sessions are available in 
accordance with the Freedom of Information Law. Nevertheless , 
various interpretations of the Education Law, • section - 1708(3). 
indicate that. except in situations in which action during a 
closed session is permitted or required by statute, a school 
board cannot take action during an executive (see United Teachers 
of Northport v. Northport Union Free School District. 50 AD 2d 
897 (9175); Kursch et al v . Board of Education , Union Free 
School District #1, Town of North Hempstead, Nassau County, 7AD 
2d 922 (1959): Sanna v. Lindenhurst, 107 Misc . 2d 267 , modi
fied 85 AD 2d 157 aff'd 58 NY 626 (1982)]. Stated differently, 
based upon judicial interpretations of the - Education Law~· a 
school board generally cannot vote during an executive session, 
except in rare circumstances in which a statute permits or re
quires such a vote. 

In an effort to enhance compliance -with the · Open Meetings 
Law . a copy of this opinion will be sent to the Board of 
Education . 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJ F:saw 

Sincerely , 

~-1,J~ 
Robert J~ Freeman 
Executive Director 

cc: Board of Education, East Islip School Dis t rict 
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December 20. 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 
unless otherwise indicated. 

C Dear Mr. Vagianelis: 

I have received your letter of December 5. as well as the 
materials attached to it. 

By way of background. you serve as the editor of 
Sandscript. the Colonie Central High · School student newspaper. 
In that capacity and in conjunction with issues arising with 
respect to a Student Senate election. you requested records under 
the Freedom of Information Law in an effort to verify Student 
Senate election results. The records sought included election 
results and registration sheets signed by students. The regis
tration sheets were. according to a -Sandscript article. destroyed 
by Mr. Jack Cramer. the Student Senate advisor. When the High 
School principal. Mr. Gilkey. was asked "what action he was 
going to take in regard to -the-alleged destruction - of - the regis
tration sheets." he indicated that - the issue was "considered a 
personnel matter" and declined to comment. 

Based upon related correspondence forwarded to this 
office. you have requested othe~ records. some of which. accord
ing to the Superintendent of Schools. Dr. Thomas A. Brown. are 
not "official." Specifically. -in -- response to -your - letter. Dr ·. 
Brown sought to - clarify the scope of the Freedom of Information 
Law and wrote that: 
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"Mr. Vroman, as Designated Records 
Officer for the District, only accesses 
those records which are maintained as 
official district records. Official 
district records are those maintained by 
the agency, meaning the school district, 
and are of the type that are directly 
associated with the district as a whole. 
Records are also kept by individual 
buildings that are pertinent to the 
normal operation of the building but are 
not forwarded for maintenance as offi
cial district records. 

"The visitor sign in sheet, the senate 
election verification sheets, and mater
ials on the Harvard Book Award, may or 
may not be records that are maintained 
by the High School. A simple written 
request to the High School Principal 
should be able to produce the desired 
request if the records are maintained 
and available. There is, to my 
knowledge, no requirement that these 
kinds of records be maintained by either 
the District or an individual building. 

"Memorandums that are distributed as 
inter-agency communications are exempt 
from the Freedom of Information Law 
except for memorandums that provide 
instructions to staff that affect the · 
public. Mr. Gilkey's personal memoran
dum to the guidance department was ex
cluded under Section 89-2a of the Free
dom of Information Law." 

A second issue involves the Sandscript 1 s right to cover 
and report on meetings of the Student Senate. The matter arose 
because the - High School principal advised Sandseript "that 
co-curricular groups do have the option · of excluding Sandscript 
reporters from covering a - meeting or portion of a meeting. A · 
Sandscript article indicates that the Student Senate makes deci
sions "which affect the student body" and "distribute[s] student 
monies." 

In this regard, I offer the following comments, 

First the Freedom of Information Law is applicable to all 
agency records. Section 86(3) of the Law defines the term 
"agency" to mean: 
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"any state or municipal department, 
board. bureau. division. commission. 
committee, public authority, public 
corporation, council. office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 

A school district, a governmental entity performing a governmen
tal function, is, in my view, clearly an "agency" subject to the 
requirements of the Freedom of Information Law. Further. the 
District, in my view, includes all school buildings and records 
kept in those buildings. 

Second. the term "record" is defined expansively in 
section 86(4) of the Law to include: 

"any information kept. held, filed, 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, 1 et t er s, mi c r of i 1 ms, com -
puter tapes or discs, rules, regu
lations or codes." 

The Court of Appeals, the state 1 s highest court, has con
strued the definition as broadly as its specific language 
suggests. The first such decision that dealt squarely with the 
scope of the term "record" involved documents pertaining · to - a 
lottery sponsored by a fire department. Although the agency 
contended that the documents did -not pertain to the performance 
of its official duties, i.e., fighting fires, but rather to a 
"nongovernmental" activity, the Court rejected the claim of a 
"governmental versus nongovernmental dichotomy" [see Westchester 
Rockland Newspapers v. Kimball, 50 - NY 2d 575, 581 (1980)] and 
found that the documents constituted "records." Moreover, the 
Court determined that: 

"The statutory definition of lrecord' 
makes nothing turn on the purpose - for 
which it relates. This conclusion ac
cords with the spirit as well as · the 
letter of the statute. - For not only - are 
the expanding boundaries of governmental 
activity increasingly difficult to draw, 
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but in perception. if not in actuality. 
there is bound to be considerable cross
over between governmental and nongovern
mental activities. especially where both 
are carried on by the same person or 
persons" (id.)." 

Similarly. in a decision involving records prepared by 
corporate boards furnished voluntarily to a state agency. the 
Court of Appeals reversed a finding that the documents were not 
private property of the intervenors. voluntarily put in the res
pondents 'custody' for convenience under a promise of confiden
tiality" [Washington Post v. Insurance Department. 61 NY 2d 557. 
564 (1984)]. Once again. the Court relied upon the definition of 
"record" and reiterated that the purpose for which a document was 
prepared or the function to which it relates are irrelevant. 
Moreover, the decision indicated that "When the plain language of 
the statute is precise and unambiguous. it is determinative" (id. 
at 565). --

Most recently. the Court of Appeals rendered a decision 
based upon the language of the definitions of "agency" and 
"record" and held that the so-called "Corning Papers" constitute 
agency records. despite claims that some of the records were 
"personal" or involved the late Mayor acting in his capacity as a 
political party official [Capital Newspapers v. Whalen. 69 NY 2d 
246 (1987)]. In its description of the controversy. the Court 
stated: 

"At issue in this appeal by pe
titioners's newspapers is whether two 
categories of documents in custody 
of respondent City of Albany should 
be held to be "records" under FOIL: 
correspondence of a former Mayor of 
Albany. the Late Erastus Corning. 
II. concerning matters of a personal 
nature and correspondence concerning 
the activities of the Albany County 
Democratic Committee. The narrow 
question of statutory construction 
presented arises from respondents' 
contention that although these 
papers are literally within the 
FOIL definitions as 'record[s]' 
being 'kept' or 'held' by an 'agen
cy' (the City of Albany). they are. 
nonetheless. outside of the scope 
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of FOIL because of the private na
ture of their contents. For reasons 
to be discussed. we disagree with 
respondents• contention and con
clude that there should be a 
reversal" (id. at 249). 

In determining the issue, it was found that: 

"It is fundamental that in in
terpreting a statute. a court should 
look first to the particular words 
in question. being guided by the 
accepted rule that statutory lan
guage is generally given its 
natural and most obvious meaning 
(see. Price v Price, 69 NY2d 8, 
15-17; McKinney's Cons Laws of 
NY. Book 1, Statutes section 94, 
p. 232). Here. if the terms 
'record' and 'agency' are given 
their natural and obvious mean
ings. the Corning papers would 
fall within such definitions. 
The term 'record' is defined as 
'any information kept [or] held 
***by, with or for an agency 
***in any physical form what-
s o ever 1 (Pub 1 i c Off ice rs Law 
section 86[4]). Unquestionably 
the Corning papers constitute 
'information * * * in [some] 
phys i ca 1 f o rm I s tore d • ' k e p t 
[or] held' by the city. a 'gov
ernmental entity• and, as such, 
an 'agency' for purposes of 
FOIL ••. " (id. at 2 5 1 ) • 

Based upon the specific language of the Freedom of Infor
mation Law and its judicial interpretation by the state's highest 
court. I believe that documents. whether characterized as 
"official" or otherwise, "kept" or "held" by the District, irres
pective of their location. function. origin. or any absence of a 
duty to maintain them, constitute "records" that fall within the 
requirements of the Freedom of Information Law. Further. docu
ments kept at various buildings within the District are. in my 
view. "records" subject to rights conferred by the Freedom of 
Information Law. 
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Third. as a general matter. the Freedom of Information Law 
is based upon a presumption of access. Stated differently. all 
records of an agency are available. except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87 (2) (a) through (i) of the Law. 

In my opinion. records reflective of election results 
should be disclosed. for none of the grounds for denial could 
appropriately be asserted. 

The voter registration sheets. if they exist. would likely 
be confidential. The first ground for denial in the Freedom of 
Information Law. section 87(2)(a). pertains to records that are 
"specifically exempted from disclosure by state or federal 
statute." One such statute is the federal Family Educational 
Rights and Privacy Act (20 U.S.C. section 1232g). In brief. 
that Act provides that records identifiable to a student or stu
dents maintained by an educational agency or institution are 
confidential with respect to the public. Concurrently. the Act 
confers rights of access to records pertaining to a student to 
the parents of the student. While the Act might not have envi
sioned coverage of election registration records. it appears that 
it would preclude public disclosure of those records. 

The Superintendent referred to inter-agency memorandums. 
Section 87(2)(g) of the Freedom of Information Law pertains to 
those records and states that an agency may withhold records 
that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; 

iii. final agency policy or de
terminations; or 

iv. external audits. including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld. portions of such materials consisting 
of statistical or factual information. instructions to staff that 
affect the public. final agency policy or determinations or 
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external audits must be made available. Concurrently. those 
portions of inter-agency or intra-agency materials that are re
flective of opinion. advice. recommendation and the like could in 
my view be withheld. I believe that a memorandum transmitted 
among or between District officials or employees would constitute 
"intra-agency materials." However. the contents of the materials 
would determine the extent to which they must be disclosed or may 
be withheld. 

The Superintendent also referred to section "89-2a of the 
Freedom of Information Law." Section 89(2) pertains to the auth
ority to withhold records to the extent that disclosure would 
result in "an unwarranted invasion of personal privacy." The fact 
that document is considered "personal" or that it may involve a 
personnel matter does not. in my opinion. necessarily involve a 
finding that records may be withheld. 

While the standard in the Freedom of Information Law con
cerning privacy is flexible and reasonable people may have dif
ferent views regarding privacy. the courts have provided signifi
cant direction, particularly with respect to the privacy of pub
lic employees. It has been held in a variety of contexts that 
public employees enjoy a lesser degree of privacy than others, 
for public employees are required to be more accountable than 
others. Further, with respect to the Freedom of Information Law, 
it has generally been determined that records pertaining to pub
lic employees that are relevant to the performance of their du
ties are available. for disclosure in those instances would 
result in a permissible rather than an unwarranted invasion of 
personal privacy [see Farrell v. Village Board of Trustees, 372 
NYS 2d 905 (1975); Capital Newspapers v. Burns. 67 NY 562 
(1986); Gannett Co. v. County of Monroe. 45 NY 2d 954 (1978); 
Montes v. State, 406 NYS 2d 664 (Court of Claims, 1978); Stein
metz v. Board of Education, East Moriches. Sup. Ct •• Suffolk 
Cty, NYLJ, October 30, 1980; Capital Newspapers v. Burns, 
supra, Sinicropi v. County of Nassau, 76 AD 2d 838 (1980); 
Geneva Printin12; Co. v. Village of Lyons, Sup. Ct •• Wayne Cty •• 
March 25. 1981). Several of the decisions cited above. for 
example. Farrell. Sinicropi and Geneva Printing, dealt with situ
ations in which the determinations of disciplinary actions per
taining to particular public employees were made available. 
Further. one of the first decisions rendered under the Freedom of 
Information Law as originally enacted in 1974 dealt with repri
mands of police officers. In granting access. it was found that: 

"To disclose these will not result in an 
unwarranted invasion of personal 
privacy; they are 'relevant-to the 
ordinary work of the-municipality.' In 
effect. they are 'final opinions' and 
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'final determinations' which the Legis
lature directed by made available for 
public inspection. Disclosure, of 
course, will reveal the names of the 
police officers who were reprimanded but 
also let it be known, by implication, 
which others were not censured. Dis
closure of the written reprimands will 
not harm the overall public interest" 
(Farrell, supra, 908-909)." 

Similarly, in its discussion of the intent of the Freedom of 
Information Law, the Court of Appeals in the recent decision 
rendered in Capital Newspapers, supra, found that the statute: 

"affords all citizens the means to ob
tain information concerning the 
day-to-day functioning of state and 
local government thus providing the 
electorate with sufficient information 
to 'make intelligent, informed choices 
with respect to both the direction and 
scope of governmental activities' and 
with an effective tool for exposing 
waste, negligence and abuse on the part 
of government officers" (67 NY 2d at 
566)." 

Lastly, the right of Sandscript reporters, students and 
others to attend meetings of the Student Senate is questionable. 
The Open Meetings Law is applicable to meetings of public bodies, 
and section 102(2) of that statute defines the phrase "public 
body" to mean: 

"any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section 
sixty-six of the general construction 
law, or committee or subcommittee or 
other similar body of such public body." 

Recent decisions rendered by the Appellate Division, Se
cond Department, indicate that entities having no power to take 
final action fall outside the scope of the Open Meetings Law. As 
stated in those decisions: "it has long been held that the mere 
giving of advice, even about governmental matters is not itself a 
governmental function" [Goodson Todman Enterprises, Ltd. v. 
Town Board of Milan, 542 NYS 2d 373, 374, AD 2d (1989); 
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Poughkeepsie Newspapers v. Mayor's Intergovernmental Task Force. 
145 AD 2d 65. 67 (1989)]. It was also held that "groups or 
entities that do not. in fact. exercise the power of the 
sovereign are not performing a governmental function. hence they 
are not 'public bod[ies]' subject to the Open Meetings Law ..• " 
(Poughkeepsie Newspaper, supra. 69). 

I am unaware of any judicial decisions rendered in New 
York that deals with the status of a student government body 
under the Open Meetings law. Similarly. I an unaware of whether 
the Student Senate in this instance has the power to act on be
half of all students and/or expend or appropriate public monies 
or monies generated from student activities or fees on behalf of 
all students. 

While I am inclined to advise that a student senate or 
similar entity is not a "public body." it might be contended that 
it does "exercise the power of the sovereign (i.e •• the Board of 
Education) if it serves as an extension of the administration and 
is authorized to purchase or expend monies that are public or 
generated through mandatory student fees or payments. 

As you requested. a copy of this opinion will be forwarded 
to the Superintendent of Schools. 

I hope that I have been of some assistance. Should any 
further questions arise. please feel free to contact me. 

RJF:saw 

Sincerely. 

~1.f~ 
Robert J. Freeman 
Executive Director 

cc: Dr. Thomas Brown. Superintendent of Schools 
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December 21. 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence . 

Dear Mr. Coughlin : 

I have received your letter of December 2 , as well as the 
correspondence attached to it. 

You referred to a request for various records of the Deer 
Park Union Free School District made on September 21. In re
sponse to two aspects of the request . you were informed that the 
documentation constituted agency records " to which Freedom of 
Information Law is not applicable under Section 87 of the Public 
Officers Law" . Thereafter you wrote to this office and sought an 
advisory opinion , which was prepared and sent to you on November 
21 , with copies forwarded to the District Clerk and Super
intendent. In a second response to your request da t ed November 
30 , the Clerk alluded to the two aspects of your request refer
enced earlier and wrote that " No such document can be identified 
from the information present e d " . Consequently. you have con
tended that the School Board " has changed its reason for 
denial . . . " · 

In addition , a letter sent t o you by the Clerk following 
an appeal indicated in part that "The Board of Education has 
denied your appeal ••• " . Nevertheless , you wrote that " the school 
board bas not taken any public vote on either of [your] 
request(s] even though state law requires that all board action 
must be taken by public vote and entered into the minutes the 
meeting". 

In this regard , I offer the following comments . 
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First. with respect to the standard for seeking records, 
it is noted that when the Freedom of Information Law was enacted 
i n 1974 , it required that an applicant request "identifiable" 
records. That standard resulted in problems, for citizens often 
could not identify the records sought. If the applicant could 
not specify a requested record . the request would not have iden
tified the record sought , However, the Freedom of Information 
Law was repealed and replaced with the current law in 1978 . 
Section 89(3) of the Law now requires that an applicant 
"reasonably describe" the records sought . Judicial decisions 
interpreting that s tandard indicate that a request reasonably 
describes the records when the agency, based upon the terms of a 
request, can locate the records [see e.g., Konigsbe rg v. 
Coughlin. 68 NY 2d 245 (1986)] . Assuming that the District can 
locate the records, I believe that your request would have met 
the standard of reasonably describing the records . It is noted. 
too. that regulations promulgated by the Committee on Open 
Government , which gov ern the procedural aspects of the Freedom of 
Information Law and have the force of law , state that an agency ' s 
records access officer is responsible for assuring that agency 
personnel "Assist the requester i n identifying requesting 
records, if necessary" [see 21 NYCRR section 1401.2(b)(2)]. 
Therefore, I believe that the records access officer has the duty 
to attempt to aid you in identifying the records. 

Second , the initial response to your requests suggests 
that the Clerk was able to locate the records in quest ion. but 
that such records could be withheld. I agree wi th your conten
tion that the second response is inconsistent with the first. 

Third, although its relevance under the c i rcumstances in 
conjectural, I point out that Chapter 705 of the Laws of 1989 , 
added new provisions to the Free do m of Information Law and the 
Penal Law that became effective on November 1. The amendment to 
the Freedom of Information Law, a new section 89(8), states that: 

"Any person who, with i ntent to prevent 
the public i nspection of a record pursuant 
to this article, willfully conceals or des
troys any s uch record shall be guilty of a 
violation." 

Las tly, with respect to the right to appeal a denial of a 
request, section 89(4)(a) of the Freedom of In formation Law 
states in relevant part that: 

" any person denied access to a re
cord may within thirty days appeal 
in writing such denial to the head , 
chief executive or gove rning body 
of the entity. or the person there
for designated by such head , chief 
exe cutive, or governing body, who 



(_ 

Mr. John J . Coughlin 
December 21, 1989 
Page - 3-

shall within ten business days of 
the receipt of such appeal fully ex
plain in writing to the person re
ques t ing the records the reasons for 
further denial, or provide access to 
the record sought . " 

Further, section 1401 . 7(a) of the regulations promulgated by the 
Committee on Open Government states that: 

"The governing body of a public c o r
poration or the head, chief executive 
or governing body of other agencies 
shall hear appeals or shall designate 
a person or body to hear appeals re
garding denial of access to records 
under the Freedom of Information Law ." 

If the Board of Education has not dele gated its authority to 
render determinations regarding appeals and performs that 
funct ion , I believe that its discussion and action taken concern
ing your appeal should have occurred during a meeting. Further. 
minutes of any such action by the Board should appear in minutes 
required to have been prepared pursuant to section 106(1) of the 
Open Meetings Law. That provision states that: 

"Minutes shall be taken at all open 
meetings of a public body which s hal l 
consist of a record or summary of all 
motions, proposals, resolutions and any 
other matter formally voted upon and 
the vote thereon." 

In an effort to enhance compliance, copies of this opinion 
will be sent to District officials. 

I hope that I have been of some assistance. 

RJ F: j m 

cc: Board of Education 

Sincerely, 

~~(~ 
Robert J. Freeman 
Executive Director 

Ronald F. Paras, Superintendent 
Geraldine Musachio, District Clerk 
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December 21, 1989 

The staff of the Committee on Open Government i s author i zed to 
i ssue advisory opinions . The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Pilsner: 

As you are aware. I have received your letter of December 
6 and the materials attached to it . 

You have raised a series of questions concerning the pro
cess leading to the adoption of a budget by the Nassau County 
Board of Supervisors ( NCBS) , particularly as the process might 
have involved Nassau Community College. You identified issues by 
"Comments" and "Advisory Questions" i n relation to those comments 
and asked that "I respond to each question by number." 

By way of background, as I understand the situation, you 
and others opposed certain aspects of a course in human sexuality 
offered at NCC. Due to concerns involving the course, the NCBS 
refused to vote on NCC ' s proposed 1989 budget. The budget, 
however, was subsequently approved following what you described 
as an exchange of information between NCBS and NCC. Although you 
have sought records "pe rtaining to information exchanged between 
representatives" of NCBS and NCC, neither of those entities have 
disclosed information or records to your satisfaction. 

Comment A of your letter focuses upon the role of Mr. 
Edward Ward, who is identified in the correspondence attached to 
your letter as Executive Assistant to the Presiding Supervisor of 
the Town of Hempstead. I believe that the Presiding Supervisor 
is a member of NCBS, and it was confirmed i n the correspondence 
that Mr. Ward met with Dr . Sean Fanelli, President of NCC, 
prior to the adoption of the budget. 
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You wrote that NCC claims that Mr . Ward "offic ially acted 
as a representative" of the NCBS. However . counsel to the NCBS. 
in your words. "consistently denies that Mr. Ward or anyone else 
was authorized to represent them at meetings" with NCC. As such . 
NCC claims that. as an agent of NCBS. its "interaction with Mr. 
Ward" constituted "inter - agency business" and that . therefore. 
records exchanged at the meetings could be withheld. You contend 
that, due to the claim of Co unsel to NCBS. Mr. Ward "acted as a 
private citizen and was not conducting private inter-agency 
business. 11 

Advisory Question 1 is whether. in my view. Mr. Ward acted 
as an agent of NCBS or as a private citizen. 

In my opinion , although related to issues that you have 
raised concerning the Freedom of Information Law, the question 
does not specifically pertain to t hat statu te; it involves Mr. 
Ward is role, In view of the conflicting views of this ro le and 
the absence of personal knowledge of the matter , I cannot in good 
faith offer an opinion in response to the question. 

Advi sory Question 2 is based upon the possibility that Mr. 
Ward ac ted as a private citizen. If that was so , you asked whe
ther NCC is "obligated under the Freedom of Information Law to 
prov ide equal access to other private citizens to the records and 
information given to Mr. Ward. 

As a general matter, it has been held that records 
accessible under the Freedom of Information Law should be made 
equally available to any person, with regard to one's status or 
interest [see e, g., M. Farbman & Sons v. New York City , 62 NY 
2d 75 (1984) ; Burke v. Yudelson, 368 NYS 2d 779 , aff'd 51 AD 2d 
67 3 , 378 NYS 2d 165 (1976)] . Nevertheless, it does not appear 
that Mr. Ward obtained records from NCC pursuant to a request 
made under the Freedom of Information Law, If he sought records 
under the Freedom of Information Law and the records were made 
available to him as a result of the request, I would agree with 
your inference that those records should be made available to 
anyone. However, in the context of the matter as I understand 
it, records that might have been received by Mr. Ward were not 
obtained in conjunction with a request made under the Freedom of 
Information Law. 

Advi sory Question 3 relates to NCC's refusal to answer 
your questions concerning i ts meetings with Mr. Ward due to its 
contention that they were "inter-agency " meetings," and you asked 
whether you could request that NCC "produce the records used at 
the meetings with Mr. Ward." 

In this regard, I offer the following comments. 
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First, by means of a letter dated August 31. you requested 
the records described above and other information on the subject 
from NCC. It is noted that several aspect s of your request 
could . in my view, be characterized as questions or attempts to 
elicit information (i .e., "How many meetings were held between 
representatives of" NCBS and NCC; and "For each meeting specify 
to place. date and time for each meeting held.") Here I point out 
that the Freedom of Information Law , in terms of its title , may 
be somewhat misleading. 

The Freedom of Information Law is not a vehicle that 
requires agency officials to answer questions; ra ther. it is a 
statute that requires agencies to respond to requests for 
existing records and to disclose those records in accordance with 
its provisions. I point out. too , that section 89(3) of the 
Fre ed om of Information Law states in part that an agency is 
generally not required to create or prepare a record in response 
to a request. Stated differently , despite it s title . the Freedom 
of Information Law is not necessarily an access to information 
law. but rather an access to records law. If. for example, no 
records exist that indicate the number of meetings held by 
representatives of NCBS or NCC. as the term "meeting" is used in 
the context of your inquiry . neither agency would. in my view. be 
obliged to prepare su ch records on your behalf. 

Second , in response to your reque st . NCC's Freedom of 
Information Officer. indicated that a meeting wa s held by repre
sen tatives of NCC with Mr. Ward . However. she appears to have 
suggested that the information sought did not exist in the form 
of a record or records and . as you indicated, that NCC considered 
Mr. Ward to have been a representative of NCBS. Specifically. 
Ms. Mascolo wrote that, "in the event that correspondence had 
resulted fr om that meeting (which was not the case) . it also 
would not be accessible as falling within the exemption as pro
vided in Section 87.2(g) of the Freedom of Information Law." 
Assuming that any such records were used or exchanged and that 
Mr. Ward could have been considered an "agency" of fic ial . I 
believe that those records would constitute inter-agency 
materials that fall within the scope of section 87(2)(g). The 
cited provision states that an agency may withhold records that : 

"are inter - agency or intra-agency 
materials which are not: 

i. sta tist ica l or factual tabu
lations or data; 

ii. instructions to staf f that 
affect the public; 

iii. final agency policy or de
terminations; or 
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iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••. " 

It is noted that the language quoted above contains what in ef
fect i s a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public. final agency policy or determinations or 
external audits must be made available. Concurrently. those 
portions of inter- agency or intra- agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. As such, the contents of the records would 
determine the extent to which they would be accessible or perhaps 
deniable under the Law. 

Third, since your inquiry involves records used at the 
meeting with Mr. Ward, it is noted that section 89(3) of the 
Freedom of Information Law requires that an applicant "reasonably 
describe" the records sought. While that standard does not re
quire an applicant to identify records with particularity, I 
believe that an applicant must provide sufficient detail to en
able agency officials to locate the records. It is questionable. 
in my view, whether such a request would have reasonably des
cribed the records. 

Under Comment B, you wrote that: 

"The Nassau County Board of Supervisors 
(NCBS) contends that neither Mr. Ward 
or anyone else was authorized to meet 
with Nassau Community College (NCC). 
Yet Mr. Mondello states that the NCBS 
gathered information from the college 
and made a thorough review of the data, 
and that this review convinced NCBS that 
NCC had made appropriate changes to 
their Family Life Course curriculum. 
However, not one piece of evidence, in 
the form of minutes or records is refer
red to, to demonstrate that the matter 
was discussed by NCBS. Furthermore, 
when the public budget meeting was re
sumed it was announced that the budget 
issue had already been resolved and then 
NCBS held a vote on the budget proposal 
without further public discussion. The 
public has no idea what NCC officially 
changed in its Family Life Court curri
culum and therefore is uninformed and 
unable to comment or ask any questions 
as to what took place." 
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As such. you wrote that the public has been: 

"asked to accept that although all these 
activities took place that no minutes 
and/or records concerning the informa
tion gathered from NCC exists in any 
written form, We do not know when the 
verbal communication took place and how 
such a complicated and delicate issue 
could be discussed without the interac
tion of the members of NCBS?" 

Based upon the foregoing. in Advisory Question 4. you asked whe
ther "the discussion on the NCC budget by the Nassau Board of 
Supervisors prior to the final budget meeting constitute[d] an 
executive session and therefore violate[d] the Open Meetings 
Law." 

From my perspective, the question is whether a " meeting." 
as that term has been construed under the Open Meetings Law. was 
conducted by NCBS. A "meeting," based upon the language of the 
Law and its judicial interpretation, involves a gathering of a 
quorum of a public body held for the purpose of conducting public 
business. whether or not there is an intent to take action [see 
Open Meetings Law. section 102(1); also Orange County 
Publications. Division of Ottoway Newspapers. Inc. v, Council 
of the City of Newburgh. 60 AD 2d 409, aff 'd 45 NY 2d 947 
(1978)]. 

I f • f o r exam p 1 e , t he st a f f of N CB S or me m b e r s of N CB S 
constituting less than quorum. or any combination thereof, met to 
discuss the budget . the Open Meetings Law would not, in my 
opinion , have applied. On the other hand, if a quorum of the 
NCBS convened. as a body. for the purpose of discussing the 
bud~et, I believe that such a gathering would have constituted a 
meeting subject to the Open Meetings Law. Further, if such a 
meeting was held. it should have been preceded by notice given in 
accordance with section 104 of the Open Meetings Law and convened 
open to the public. 

Again, assuming that a "meeting" was held, as you poin
ted ou t, a public body cannot conduct an executive session to 
discuss the subject of its choice; on the contrary. paragraphs 
(a) through (h) of section 105(1) of the Open Meetings Law speci
fy and limit the topics that may properly be considered during an 
executive session. If indeed a meeting was held to discuss the 
matters of your interest, I do not believe that any ground for 
entry into an executive session co uld justifiably have been 
asserted. 
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If a meeti ng wa s held. it 
have been p repared . Subdivision 
Meetings Law pertains to minutes 
that: 

is lik ely that minutes sh ould 
(1) of sec ti on 106 of the Open 
of ope n meetings a nd st ate s 

"M inutes shall be tak en at al l open 
mee tings of a public body which shall 
consist o f a reco rd o f summary of al l 
motions. proposals. resol utions and any 
o the r ma tter fo rma lly voted upon and the 
v ote thereon ." 

Subdivision (2) of section 106 concerns minutes of an 
executive sess i on . It is noted that , as a general rule, a public 
body may vote during a pr ope r ly conve ned executive session, un
less th e vote is to appropriate publi c monies. If a ction is 
taken during an executive se ssion, the provision cited above 
requi res that: 

" Minutes shall be taken at e xe cutive 
sess i ons of any action that is taken by 
formal vote which s hall consist of a 
record or summa ry of the final determin
ation o f such ac t ion , and the date and 
vote the re on; provided, however. that 
such summary need not include any matte r 
which is not required to be made public 
by the freedom of info rmation law as 
added by article six of this chapter ." 

If, fo r example, an issue is discussed during an executive 
s es sion . but no action is taken . minutes of the exec utiv e session 
need not be prepa red . 

Subdivision (3) of sec tion 106 states that: 

"Minu tes of me etin gs of all public bo
dies shall be available to the publi c i n 
accordance with the provisions of the 
freedom of information law within two 
week s from the date o f such meeting 
except that minute s taken pursuant to 
subdivision two hereof shall be avail
able to the public within one week from 
th e date of the executive session ." 

As suc h. minutes of open meetings must be prepared and made av
ailable within two weeks of such meetings . If action is taken 
during exec u tive session . minutes i nd icat ing the nature of the 
act ion taken, the date and the vote must be prepared and made 
available within one week to the extent required by the Freed om 
of Information Law. 
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Under Comment c. you wrote that "The data gathered from 
NCC was from all reports transmitted verbally to NCBS." In con
junction with the foregoing. you asked in Advisory Question 4 
whether "information which is transmitted verbally and used to 
resolve a major public issue become[s] de facto a public record 
and therefore the parties transmitting the information can be 
called upon to make the data part of the public record by crea
ting a written document for the public to read." 

My 
negative. 
records; 
records, 

response. for reasons discussed earlier. must be in the 
The Freedom of Information Law pertains to existing 

it does not generally require agencies to create 

Under Advisory Questions. you raised the following 
question: 

"Is the deliberate act of NCC and NCBS 
to choose to pass information verbally 
so it would not become part of the pub
lic budget proceedings record in itself 
a violation of either the Freedom of 
Information Law or the Open Meetings 
Law?" 

In my view. it is unlikely that the act that you described 
would constitute a violation of either the Freedom of Information 
Law or the Open Meetings Law. I believe that there may be a 
variety of activities and circumstances during which information 
is imparted or exchanged that relates to a decision but which is 
not discussed at a public proceeding. Often the professional 
staff of an agency confers prior to a meeting or hearing to lay 
the groundwork for action to be taken at a meeting of a governing 
body. Often a member of a public body having expertise or inter
est in a particular area may. as a representative of the body, 
play a significant role in the steps leading to the making of a 
decision or the adoption of an action or policy. 

In short. while the Freedom of Information Law provides 
broad rights of access to records. I do not believe that verbal 
communications constitute records or necessarily result in a 
requirement that records be prepared, Similarly . although the 
Open Meetings Law generally requires that meetings involving the 
presence of a quorum of a public body to discuss public business 
must be open. gatherings of less than a quorum of a public body 
or of representatives of public bodies are not, in my opinion , 
"meetings" that fall within the scope of the Open Meetings Law. 
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I hope that I have been of assistance and that the fore
going serves to clarify your understanding of the Freedom of 
Information Law and the Open Meetings Law. 

RJF: saw 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Thomas Carroll , Counsel. Nassau Co. Bd. of Supervisors 
Dr. Sean A. Fanelli. President. Nassau Community College 
Owen B. Walsh, Chief Deputy County Attorney 
Anna Marie Mascolo, Counsel . Nassau Community College 
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December 22, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions . The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Rosenblum: 

I have received your letter of November 30 . 

You have asked that I confirm a converstaion in wh ich it 
was advised that your client. the Parkview Mobile Home Owners 
Association. Inc., a not -fo r-profit corporation. is not subject 
to the Op en Meetings Law. You added that the Association holds 
meetin gs of i ts members and Board of Directors at the Suffolk 
County Legis la ture Hearing Room in Riverhead. As such. you also 
asked whether the Association is "precluded from excluding 
non-members from its meetings by virtue of its use of Suffolk 
County or other municipality property." 

In this regard. I offer the following comments, 

First. the Open Meetings Law is applicable to meetings of 
public bodies, and section 102(2) of the Law defines the phrase 
"publ ic body" to mean: 

"any entity. for which a quorum is re
quired in order to conduct public busi
ness and which consists of two or more 
members. performing a governmental func
tion for the state or for an agency or 
department thereof. or for a public 
corporation as defined in section 
sixty-six of the general construction 
law. or committee or subcommittee or 
other similar body of such public body ." 
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Based upon the foregoing. the Open Meetings Law generally 
pertains to governmental entities. Since the association is a 
pr i vate. n o t - for - profit c o rporat i on rather than a governmental 
entity. I do not believe that its meetings are subject to the 
Open Meetings Law. 

Second. there may be statutes or rules that deal with the 
use of government facilities and that require public access to 
functions conducted at those faci l ities [see e.g .• Education Law. 
sec t ion 414(1)(c) ] . Nevertheless. hav i ng conta c ted Counsel to 
the Suffolk County Legislature on your behalf. I was i nformed 
that there are no s uch rules invo l ving the use of the location in 
que s tion. Therefore. I do not believe that there is any 
requirement that meetings of the Association held in the County's 
L egisl ative Hearing Room must be open t o the public. 

I hope that I have been of some assistance, Should any 
further que s tions arise. please feel free to contact me. 

RJF:saw 

Since r ely. 

~1,/~ ___ , -
Robert J . Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Herold: 

I have received your letter of December 8, as well as the 
materials attached to it. 

Your inquiry pertains to the propriety of a portion of the 
By-laws of the Yonkers Public Library that authorizes the Board 
of Trustees to conduct meetings by means of telephone 
conferences. According to the By-laws, a copy of which you 
forwarded, the Board consists of five members appointed by the 
Board of Education of the City of Yonkers (Article I, section 1). 
Article III, section 1, of the By-laws states in part that: 
"Three Trustees shall constitute a quorum in person or by 
telephone". That provision states further that: "Telephone con
ference Board meetings shall constitute a regular meeting for the 
purpose of d~aling with emergencies or when it is not possible to 
have a quorum of the Board assembled in one place". 

In this regard, I offer the following comments. 

First, by way of background, the Open Meetings Law applies 
to meetings of public bodies, and section 102(2) of the Law de
fines "public body" to mean: 

"any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two 
or more members, performing a gov
ernmental function for the state or 
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for an agency or department thereof. 
or for a public corporation as de
fined in section sixty-six of the 
general construction law, or commit
tee or subcommittee or other similar 
body of such public body." 

In view of the language quoted above. it is clear that the Open 
Meetings Law is applicable to governing bodies, such as city 
councils, town boards, school boards and the like, as well as 
committees, subcommittees or similar bodies created by governing 
bodies. Since the Board of Trustees is designated by Boards of 
Education, I believe that it constitutes a public body subject to 
the requirements of the Open Meetings Law. 

Further, section 260-a of the Education Law states in 
relevant part that: 

"Every meeting. including a special 
district meeting, of a board of trus
tees of a public library system, 
cooperative library system, public 
library or free association library, 
including every committee meeting 
and subcommittee meeting of any such 
board of trustees in cities having a 
population of one million or more, 
shall be open to the general public. 
Such meetings shall be held in con
formity with and in pursuance to the 
provisions of article seven of the 
public officers law." 

Based on the foregoing, under the terms of both the Open 
Meetings Law and section 260-a of the Education Law, the Board of 
Trustees is, in my opinion, clearly required to comply with the 
Open Meetings Law. 

Second, there is nothing in the Open Meetings Law that 
would preclude members of a public body from conferring by 
telephone. However, a series of telephone calls among the mem
bers which results in a decision or a meeting held by means of a 
telephone conference, would in my opinion violate the Law. 

It is noted that the definition of "public body" refers to 
entities that are required to conduct public business by means of 
a quorum. In this regard, the term "quorum" is defined in sec
tion 41 of the General Construction Law, which has been in effect 
since 1909. The cited provision states that: 
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"Whenever three or more public 
officers are given any power or 
authority, or three or more per
sons are charged with any public 
duty to be performed or exercised 
by them jointly or as a board or 
similar body, a majority of the 
whole number of such persons or 
officers, at a meeting duly held 
at a time fixed by law, or by 
any by-law duly adopted by such 
board or body, or at any duly 
adjourned meeting of such meeting, 
or at any meeting duly held upon 
reasonable notice to all of them, 
shall constitute a quorum and 
not less than a majority of the 
whole number may perform and 
exercise such power, authority 
or duty. For the purpose of this 
provision the words 'whole number 1 

shall be construed to mean the 
total number which the board, 
commission. body or other group 
of persons or officers would have 
were there no vacancies and were 
none of the persons or officers 
disqualified from acting." 

Based upon the language quoted above, a public body cannot carry 
out its powers or duties except by means of an affirmative vote 
of a majority of its total membership taken at a meeting duly 
held upon reasonable notice to all of the members. As such, it 
is my view that a public body has the capacity to carry out its 
duties only during duly convened meetings. 

Moreover, section 102(1) of the Open Meetings Law defines 
"meeting" to mean "the official convening of a public body for 
the purpose of conducting public business". In my opinion, the 
term "convening" means a physical coming together. Further, 
based upon an ordinary dictionary definition of "convene", that 
term means: 

"1. to summon before a tribunal; 

2. to cause to assembly syn see 
'SUMMON'" (Webster 1 s Seventh New 
Collegiate Dictionary. Copyright 
1965). 

In view of the ordinary definition of "convene". I believe that a 
"convening" requires the assembly of a group in order to 
constitute a quorum of a public body. 
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Lastly. I direct your attention to the legislative decla
ration of the Open Meetings Law, section 100, which states in 
part that: 

"It is essential to the maintenance of 
a democratic society that the public 
business by performed in an open and 
public manner and that the citizens of 
this state be fully aware of and able 
to observe the performance of public 
officials and attend and listen to the 
deliberations and decisions that go into 
the making of public policy." 

In sum. while I believe that Board members may consult 
with one another by phone, I do not believe that the Board could 
validly conduct meetings by means of telephone conferences or 
make collective determinations by means of telephonic 
communications. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~~d 
(J 

, If Atiw\.t 

Robert J. Freeman 
Executive Director 

cc: Board of Trustees. Yonkers Public Library 

----
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The staff of the Committee on Open Government is authorized to 
issue adv i sory opinions. The ensui ng staff advisory opinion is 
based sol e ly upon the facts presented in your correspondence . 

Dear Mr. Phillips: 

I have received your letter of December 13 in which you 
requested an advisory opinion. 

According to your le tter. the Board of Education of the 
Enlarged City School District of Troy conducted a spec ial meeting 
in executive session "to discuss what action should be taken, i f 
any, on an incident involving a Troy High School student pla ying 
scholastic s ports afte r having been indicted on drug offens es". 
You added tha t it was revealed that. during the executive 
session. "the Board of Education took a vote on whether or not to 
support the Superintendent's decision of inaction in this 
matter." 

Although it is your view that an executive session could 
properly have been held to discuss the issue, you contend that 
the Board s hould have reconvened in publ i c for the purpose of 
voting. Further. you requested " a copy of the record of the vote 
taken to support the Superintendent ' s decision". Nevertheless, 
since the vote was taken during an executive session, you wrote 
that you "are expecting a denial". 

In this regard, I offer the foll owing comments. 

First. when action is taken at a meeting of a public body, 
minutes must be prepared pursuant to section 106 of the Open 
Meetings Law. That provi sion states that: 
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"1. Minutes shall be taken at a l l 
open meetings of a public body which 
shall consist of a record or summary 
of all motions. proposals. resolu
tions and any other matter formally 
voted upon and the vote thereon. 

2. Minutes shall be taken at execu
tive sessions of any action that is 
taken by formal vote which shall c on
sist o f a record or summary of the 
final determination of such action, 
and the date and vote thereon; pro
vided. however, that such summary need 
not include any matter which i s not 
required to be made public by the free
dom of information law as added by 
article six of this chapter. 

3. Minutes of meetings of a ll public 
bodies shall be available to the public 
in accordance with the provisions of the 
freed om of information law within two 
weeks from the date of such meetings ex
cept that minutes taken pursuant to sub
division two hereof shall be available 
to the public within one week from the 
date o f the executive sess i on." 

Based upon the foregoing. it is clear in my view that 
minutes need not consist of a verbatim account of what was s aid 
at a meeting. Further, although a publ i c body may choose to 
prepare expansive minutes. at a minimum. minutes of open meetings 
must include reference to all motions. proposals. resolutions and 
any other matters upon which votes are taken. 

With respect to executive s essions, as a general rule. a 
public body subject to the Open Meetings Law may take action 
during a properly convened executive session [see Open Meetings 
Law section 105(1)). If action is taken during an executive 
session. minutes reflective of the action. the date and the vote 
must be recorded in minutes pursuant to section 106(2). It is 
noted that under section 106(3) of the Open Meetings Law minutes 
of both open meetings and executive sessions are available in 
accordance with the Freedom of Informat i on Law. Nevertheless. 
various interpretations of the Education Law, section 1708(3). 
indicate that, except in situations in which action during a 
closed session is permitted or required by statute. a school 
board cannot take action during an executive (see United Teachers 
of Northport v. Northport Union Free School District. 50 AD 2d 
897 (1975); Kursch et al v. Board of Education. Union Free 
School District fl . Town of North Hempstead. Nassau County 7AD 2d 
922 (1959); Sanna v. Lindenhurst. 107 Misc. 2d 267. modified 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: j m 

Sincerely, 

~j,f~ 
R~bert J. Freeman 
Executive Director 

cc: Board of Education, Troy Enlarged City School District 
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The staff of the Committee on Open Government is authorized to 
iss ue advisory o pin ions . The en sui ng s taff advis ory opini o n is 
based solely upon the facts presented in your co rrespondence. 

Dear Mr. Maynar d : 

(_ I have received your l etter of December 11 i n which you 
raise d questions concerning the Open Meetings Law a nd the activi
ties o f a village board of trustees. 

\ 

Your i n i tial a rea of inquiry involves notice of meetings. 
In this regard. section 104 of the Open Meetings Law requires 
that a public body provide notice prior to all meetings . 
Specifically. the cited provision states that: 

"l. Publ ic notice of the time an d 
place o f a meeting sc heduled at least 
one week prior thereto s hall be given 
the news media and s hall be c onsp ic u 
ously posted in one or more designated 
public locations at least seventy- two 
hours b efore each meeting. 

2. Public noti c e of the time and place 
of every other meeting shall be given, 
to the extent practicable, to the news 
media and shall be conspicuously posted 
in one or more designated public loca 
tions at a reasonable t ime prior thereto. 

3. The public notice provided for by 
this section shall not be construed to 
require publicat i on as a legal notice." 
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While the provisions quoted above do not specify whether notice 
must be given to a newspaper o r a radio station, for example, it 
is clear that notice must be given to the news media . To give 
effect to the intent of the Law, I believe that notice shoul d 
optimally be given to the news med i a outlet that is most likely 
to cover a meeting and/or provide news t o those who may be inter 
ested in attending. 

If the notice requirements "are continually violated", you 
asked "what recourse does the publ i c have to insure the law will 
be upheld". The provisions i nvolv i ng the enforcement of the Open 
Meetings Law are found in sect i on 107, which states in relevant 
part that: 

"Any aggrieved person shall have stand
ing to enforce the provisions of this 
article against a publ ic body by the 
commencement of a proceeding pursuant 
to article seventy-eight of the civil 
practice law and rules, and/or an action 
for declaratory judgment o r injunctive 
relief. In any such action or proceed
ing, the court sh a 11 have the power. in 
its discretion, upon good cause shown. 
to declare any action or part thereof 
taken in violation of this article void 
in whole or in part. 

"An unintentional failure to fully com
ply with the notice provisions required 
by this article shall not alone be grounds 
for invalidating act i on taken at a meet
ing of a public body." 

Your remaining area of inquiry involves an incident that 
you explained as follows: 

"A local resident came to a village board 
meeting and requested a roadway to be 
paved. After much debate. -the board of 
trustees turned down the residents request. 
Several days later, the road was paved 
by village employees and with village 
equipment . The mayor was asked by resi
dents who authorized the paving of this 
roadway after the board of trustees denied 
the request. The mayor has publicly stated, 
that he bad personally telephoned three· 
village trustees and requested they approve 
the expense of the roadway. Said trustees 
allegedly approved the expense. To date. 
no trustee has acknowledged any authoriza
tion of road paving. Village tax dollars 
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was spend without, (1) public notice (2) 
board approval. When questioned against 
of this situation , the mayor claimed the 
paving was an emergency and thus it was 
justified without any meeting." 

In relation to the facts described above. you raised the follow
ing que st ion s : 

"Is this action legal in the expenditure 
of taxpayers funds? Did this action vio
late the law? In the event it did consti
tute a violation what can a resident do to 
ensure it will not happen again?" 

First . with respect to the legality of the expenditure of 
public monies, I lack the expertise or the authority to effec
tively respond . However, I do not believe that a public body may 
take action by means of a series of telephone conversations. In 
my view. the action that you described would be subject to inval
idation by a court. Nevertheless. its action likely would remain 
valid and intact unless and until a court reaches a contrary 
conclusion. 

With regard to the action taken by means of te le phone 
calls, there is nothing in the Open Meetings Law that would pre
clude members of a public body from conferring by telephone. 
However, a series of telephone calls among the members which 
results in a decision or a meeting held by means of a telephone 
conference , would in my opinion violate the Law. 

It is noted that the definition of "publi c body" refers to 
entities that are required to conduct public business by means of 
a quorum. In this regard, the term "quorum" is defined in sec
tion 41 of the General Construction Law. which has been in effect 
since 1909. The cited provision states that: 

"Whenever three or more public 
officers are given any power or 
author ity . or three or more per
sons are charged with any public 
duty to be performed or exercised 
by them jointly or as - a board o r 
similar body. a majority of the 
whole number of such persons or 
officers , at a meeting duly held 
at a time fixed by law. or by 
any by-law duly adopted by such 
board or body. -or at any duly 
adjourned meeting of such meeting , 
or at any meeting duly held upon 
reasonable notice to all of them, 
shall constitute a quorum and 
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not less than a majority of the 
whole number may perform and 
exercise such power, authority 
or duty. For the purpose of this 
provision the words 'whole number' 
shall be construed to mean the 
total number which the board, 
commission, body or other group 
of persons or officers would have 
were there no vacancies and were 
none of the persons or officers 
disqualified from acting." 

Based upon the language quoted above, a public body cannot carry 
out its powers or duties except by means of an affirmative vote 
of a majority of its total membership taken at a meeting duly 
held upon reasonable notice to all of the members. As such. it 
is my view that a public body has the capacity to carry out its 
duties only during duly convened meetings. 

Moreover, section 102(1) of the Open Meetings Law defines 
"meeting" to mean "the official convening of a public body for 
the purpose of conducting public business". I n my opinion, the 
term "convening" means a physical coming together. Further, 
based upon an ordinary dictionary definition of " convene" , that 
term means: 

"l. to summon before a tribunal: 

2 . to cause to assembly syn see 
'SUMMON'" (Webster ' s Seventh New 
Collegiate Dictionary. Copyright 
1965). 

In view of the ordinary definition of "convene". I believe that a 
"convening" requires the assembly of a group in order to 
constitute a quorum of a public body. 

Lastly, I direct your attention to the l egislative decla
ration of the Open Meetings Law, section 100, which states in 
part that: 

"It is essential to the maintenance of 
a democratic society that the public 
business by performed in an open and 
public manner and that the citizens of 
this state be fully aware of and able 
to · observe the performance of public 
officials and attend and listen to the 
deliberations and decisions that go into 
the making of public policy." 
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In sum , while I believe that Board members may consult 
with one another by phone. I do not believe that the Board could 
validly conduct meetings by means of telephone conferences or 
make collective determinations by means of telephonic 
communications. 

Since you asked how a resident may ensure that similar 
events do not occur again. as noted earlier, section 107(1) of 
the Open Meetings Law permits an aggrieved person, i.e •• a 
resident. to seek injunctive relief o r a declaratory judgment. 
Further, in an effort to enhance compliance wi th the Open Meet
ings Law, a copy of this opinion will be sent to the Dannemora 
Village Board of Trustees. 

Enclosed, as you requested, are copi e s of the Freedom of 
Information Law, the Open Meetings Law and a n explanatory bro
chure dealing with both statutes . 

I hope that I have been of some assistance. Should any 
further quest ions arise, please feel free to contact me. 

RJF: j m 
Encs. 

Sincerely, 

~~5. f AU,-.__ _ 

Robert J. Freeman 
Executive Director 

cc : Board of Trustees, Village of Dannemora 
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The st aff of the Committee on Ope n Government is authorized to 
issue advisory opinions . The ensuing staff advi s ory opinion is 
based sole ly upon the fact s presen t ed in y o ur correspondence. 

Dear Mr. Gander: 

I have received y o ur letter of December 15 in wh ic h you 
raised questions re la ting to the Open Meetings Law. 

You asked initially whether there is any reason that you, 
as a Fire Commissi oner of a fire district, could not tape record 
meetings of the Board of Fire Commissioners . Secondly . if the 
Board "hold s a public hearing, to hear testimony in di s ciplinary 
proceedings against members of th e fire distr ict fire depart
ment ", you asked whether you, as a commissioner or as a member of 
the public, may record the proceedings . 

In this regard, I offer the following comments. 

First, it is noted that the Open Meeting s Law pertains to 
meet i ngs of public bodies, and that section 102(2) of the Law 
defines "public body" to mean: 

" ... any entity, for which a quorum is 
required in order t o conduct public 
business and which consists of two or 
more members. performing a governmental 
funct ion f or the state or for an agency 

(_ 

or department thereof. or for a public 
corporation as defined in sectio n sixty
six of the general construction law . or 
committee or s ub committee or other similar 
body o f s uch public b o dy." 
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Section 174(6) of the Town Law states in part that "A fire 
district is a political subdivision of the state and a district 
corporation within the meaning of section three of the general 
corporation law". Since a district corporation is also a public 
corporation [see General Construction Law. section 66 (1)]. a 
board of commissioners of a fire district is my view is clearly a 
public body subject to the Open Meetings Law. 

Second . I point out that the Open Meetings Law does not 
necessarily apply to a hearing, and that there is a distinction 
between a meeting and a hearing. A meeting generally involves a 
situation i n which a quorum of a public body convenes for the 
purpose of deliberating as a body and/or to take action. A pub
lic hearing, on the other hand , generally pertains to a situation 
in which the public is given an opportunity to express i ts views 
concerning a particular issue or, as in this case. to elicit 
testimony concerning an issue. 

Third, with respect to the ability to tape record meetings 
of public bodies, by way of background. until 1979. there has 
been but one judicial determination regarding the use of tape 
recorders at meetings of public bodies. The only case on the 
subject was Davidson v. Common Council of the City of White 
Plains, 244 NYS 2d 385 , which was decided in 1963. In short . the 
court in Davidson found that the presence of a tape recorder 
might detract from the deliberative process. Therefore. it was 
held that a public body could adopt rules generally prohibiting 
the use of tape recorders at open meetings. 

Notwithstanding Davidson , however. the Committee advised 
that the use of tape recorders should not be prohibited in sit ua 
tions in which the devices are inconspicuous . for the presence of 
such devices would not detract from the deliberative process. In 
the Committee 1 s view. a rule prohibiting the use of unobtrusive 
tape recording devices would not be reasonable if the presence of 
such dev ic es would not detract from the deliberative process. 

This contention was initially confirmed in a decision 
rendered in 1979. That decision arose when two individuals 
sought to use their tape recorders at a meeting of a school board 
in Suffolk County. The school board refused permission and in 
fact complained to local law enforcement authorities who arrested 
the two individuals. In determining the issues. the court in 
People v. Ystueta. 418 NYS 2d 508. cited the Davidson decision. 
but found that the Davidson case : 

" .•• was de c id e d in 1963 • s om e fifteen 
(15) years before the legislative pas
sage of the 'Open Meetings Law ' . and 
before the widespread use of hand held 
cassette recorders whi ch can be opera
ted by individuals without interference 
with public proceedings or the legisla-
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tive process. The need today ap pear s 
to be truth in government and the res
toration of public confidence an d not 
'to prevent star chamber proceedings' 
••. In the wake of Water gate and its 
aftermath, the prevention of star cham
ber proceedings does not appear to be 
lofty enough an ideal for a legislative 
body; and the legislature seems to 
have recognized a s much when it passed 
the Open Meetings Law, embodying prin
ciples whi ch in 1963 wa s the dream of a 
few, and unthinkable by the majority." 

More recently. the Appellate Division, Second Department , 
affirmed a decision of the Supreme Court, Nassau County, which 
annulled a resolut ion adopted by a board of education prohibiting 
the use of tape recorders at its meetings and directed the board 
to permit the public to tape record public meetings of the board 
[Mitchell v. Board of Education of Garden City School District , 
113 AD 2d 924 (1985)). In so holding, the Court st ated that: 

"Whi le the board of education has sup
plied this court with a battery of 
reasons supporting its positions . its 
resolution prohibiti ng the use of tape 
recorders at its public meetings was 
far too restrictive, particularly when 
viewed in ligh t o f the legislative 
scheme embodied in the Open Meetings 
Law (Public Officers law art. 7) which 
was e na ct ed and designed to enable 
members of the public to 'listen t o the 
deliberations and decisions that go 
into the making of public policy 1 11 (id. 
at 925) . 

In view of the judicial determination rendered by the 
Appellate Division, I believe that any pers on may tape re cord 
open meetings of public bodies. including meetings of a board of 
fire commissioners . 

Lastly. the answer may be different with regard to the 
ability to tape record a public bearing. Section 52 of the Civil 
Rights Law states in part that: 

"No person, firm, association or cor
porat ion shall televise. broadcast, 
take motion pictures or arrange for 
the televising. broadcasting , o r 
taking of motion pictures within 
this state of proceedings, in which 
the testimony of witnesses by subpoena 
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or other compulsory process is or may 
be taken . conducted by a court. com
mission. committee. administrative 
agency or other tribunal in th is state . •. " 

Although the foregoing does not specifically refer to the ability 
to tape record. the prohibition contained in section 52 refers to 
other kinds of mechanical reproduction of public proceedings. In 
my view . if the hearing in question is public. and if testimony 
could not be compelled by subpoena or other compulsory process. 
any member of the public could record the proceedings. On the 
other hand. i f the prohibition contained in section 52 do es 
apply . I do not believe that the publ ic would have the right 
to tape record the proceedings . Your ability to record such pro
ceedings in your capacity as a Commi ssioner would i n my opinion 
be dependent upon a grant of authority to do so con ferred by the 
Board of Fire Commissioners as a body. 

I hope that I have been of some assi s tance . Should any 
further questions arise . please feel free to contact me. 

Sincerely. 

~-~f:;;·- - -
Executive Director 

RJF :j m 
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Mr. Robert V. Wolf 
East Hampton Star 
153 Main Street 
East Hampton, New York 11937 

The staff of the - Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Wolf: 

I have received your letter of December 12, which relates 
to events involving the Bridgehampton School Board. 

According to your letter. after the Board adjourned a 
recent monthly meeting, "the president asked the members to stay 
for another meeting." He added that the public was · not invited to 
attend. In conjunction with the foregoing, you wrote that: 

"That started a commotion between the 
board and the press. [yourself] 
included. 

"Dr. LaMantia told [you] that [you] 
didn't understand the law. 

"As it turned out, the board may have 
discussed the -resumes - of applicants 
applying for the Bridgehampton superin
tendent position. However-. it.ls hard to 
know for sure - what actually · happened. 
In addition • to - looking at resumes. Dr. 
LaMantia - said · the board asked him -gener
al -• questions about how to interview the 
candidates." 

Based upon the facts described above, you raised the following 
questions: 
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"How should the board have proceeded? 
Does a superintendent. or anyone. have 
special powers to close a meeting? Can 
the superintendent call the board to his 
office whenever he wants to discuss 
whateveF he wants (as -Dr. LaMantia 
maintained)? If the board is discussing 
the hiring of a superintendent. can it 
close the meeting? How specific must 
the board be when it calls an executive 
session (i.e •• must they say 'reviewing 
resumes of five candidates 1 or can they 
say 'discussing superintendent search')? 
Is there any case law to verify your 
opinions-rw 

In this regard. I offer the following comments. 

First. in my view. the gathering called at the request of 
the Superintendent was essentially a continuation of the regular
ly scheduled meeting and should have been treated as such. 
Further. under the circumstances. the fact that the Superinten
dent sought to convene a meeting did not. in my opinion. affect 
the status of the gathering under the Open Meetings Law. 

It is emphasized that the courts have interpreted the term 
"meeting" expansively. In a landmark decision rendered in 1978. 
the state 1 s highest court. the Court of Appeals. held that any 
gathering of a -quorum - of a public body for - the purpose - of conduc
ting public business constitutes a "meeting" subject to the Open 
Meetings Law, whether or not there is an- intent to take actions. 
and regardless of the manner in - which a gathering may be charac
terized [see Orange County - Publications. Division of Ottaway 
Newspapers. Inc. v. Council of the City of Newburgh. 60 AD 2d 
4 0 9, a ff I d -4 5 NY 2 d 9 4 7 (1 9 7 8 ) ] • The Court - affirmed a de c i s ion 
rendered by the Appellate which dealt specifically with so-called 
"work sessions" and similar gatherings daring which there was 
merely an · intent to -discuss. but no intent to take formal action. 
In so holding. the court stated: 

~We believe that the Legislature intended 
to include more than the - mere-formal act 
of voting or the formal execution of an 
official document. Every step - of - the 
decision-making process. -including - the 
decision itself. - is -a necessary prelimi
nary to formal action. Formal acts - have 
always been matters - of public- record and 
the public has always - been-made aware of 
how its officials have voted on an issue. 
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There would be no need for this law if 
this was all the Legislature intended. 
Obviously, every thought, as well as every 
affirmative act of a public official as it 
relates to and is within the scope of 
one:s official duties is a matter of pub
lic concern. It is the entire decision
making process that the Legislature inten
ded to affect by the enactment of this 
s ta tu t e " ( 6 0 AD 2 d 4 0 9 • 4 15 ) • 

The - court also referred specifically to what might be described 
as preliminary gatherings. stating that: 

"We · a-gree t 'hat not - every assembling of the 
members of a public body was intended to 
be included within the definition. Clear
ly casual encounters by members do not 
fall within the open meetings statutes. 
But an informal 1 conference: or 'agenda 
session' does. for it permits 'the crys
tallization of secret decisions to a point 
just short of ceremonial acceptance:" (id. 
at 416). -

- In - addition, in its consideration of - the characterization 
of meetings as "informal." the court found that: 

"The word 'formal: is - defined merely as 
1 following or according with established 
form. custom, or - rule' (Webster;s Third 
New Int. Dictionary). We believe that it 
was inserted to safeguard - the rights of 
members of a public body to engage -in 
ordinary social - transactions. but not to 
permit the use of this safeguard as · a 
vehicle by which it - precludes the applica
tion of the law to · gatherings which have 
as • their true · purpose the discussion of 
the business of a public body" (id. at 
415). -

Based - upon the judicial interpretation of - the Open Meet
in gs L aw • a · g a the r in g of a quo rum of a pub 1 i c body • - he 1 d f o 1: - the 
purpose of conducting public business, constitutes a - ~meeting" 
that falls within the requirements of the Open Meetings Law. 
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In the context of your letter. if the Board of Education 
convened for the purpose of conducting public business 
collectively. as a body. I believe that its gathering was a 
"meeting." irrespective of whether the Board met on its own ini
tiative or at the request of the Superintendent. 

Second. even if the subject matter considered by the Board 
could have been discussed during an executive session. any such 
executive session should. in my opinion. have been held as a part 
of a meeting. 

By way of background. the Open Meetings Law is based - upon 
a presumption of openness. Section 103(a) of the Law requires 
that all meetings of public bodies -must be conducted open to the 
public except to the extent that one or more grounds for- execu
tive session may be applicable. It is noted that the phrase 
"executive session" is defined in section 102(3) to mean a por
tion of an open meeting during which the public may be excluded 
and that a public body must follow a procedure prescribed by the 
Law - during an open meeting before it may enter into an executive 
session. Specifically. section 105(1) of the Open Meetings Law 
states in relevant part that: 

"Upon a majority vote of its total 
membership. taken in an open- meeting pur
suant to a motion identifying the general 
area of areas of the · subject or subjects 
to be considered. a · public body may con
duct an executive session for the below 
enumerated purposes only •••• " 

In view of the foregoing, it is clear in my opinion that an exec
utive session is not separate and distinct from an open meeting. 
but rather that it is a portion of an open meeting during which 
the public may be excluded. It is also - clear that a public body 
cannot enter into an executive session to discuss the · subject of 
its choice. On the contrary. an executive -session may be held 
only to discuss a subject listed in the - Open Meetings Law as 
appropriate for discussion behind closed doors. 

Third. if - the Board discussed · the hiring of a Superin
tendent. the speeific nature of the - discussion ·would deterine· 
whether or the extent to which an executive session could proper
ly have been held. 

In the Open Meetings Law as originally enacted, the 
so-called "personnel" exception differed from - the - language · of the 
analogous exception in the · current Law. In - its initial - form~ 
section 105 (1) (f) of · the Open Meetings -Law permitt·ed a public 
body to enter into an executive session to discuss: 



( 

Mr. Robert V. Wolf 
December 27, 1989 
Page -5-

" ..• the medical. financial. credit or 
employment history of any person or 
corporation. or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension. 
dismissal or removal of any person or 
corporation ••• 11 

Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
in a tangential manner or in relation to policy concerns. 
However. the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy that might relate to personnel indirectly or as a 

In an attempt to clarify the Law, the Committee recom
mended a series of amendments to the Open Meetings Law. several 
of which became effective on October 1, 1979. The recommendation 
made by the Committee regarding section 105(l)(f) was enacted and 
now - states that a public body may enter into an executive session 
to discuss: 

" ••• the medical, financial, credit or 
employment history of a particular 
person · or corporation, or matters 
leading to the appointment, employ- · 
ment, promotion, demotion, discipline, 
suspension. dismissal or removal of 
a particular person or corporation, •• " 
(emphasis added). 

Due to the insertion of the term "particular" in section 105(1) 
(f), I believe that a discussion of "personnel" may be conducted 
in an executive session only when the subject involves a parti- · 
cular person or persons, and only - when one or more of the topics 
listed in section 105 (1) (f) are considered. -

Based on the foregoing, - if, · for example, the - Board discus
sed the methods of interviewing candidates, the ·attributes that 
would be required of candidates-- for the position. or perhaps the 
steps to be - taken - in - the •process of searching for candidates, I 
do not believe that there would have been any basis for conduc
ting an executive session, for those issues -would not have - in
volved - a "particular person." On the other- hand, if the - Board 
reviewed and discussed the applications or merits - of specific 
candidates, to that · extent, an executive session could appropri
ately have - been held, for the discussion would · have -involved the 
"employment history" of a -"particular person~ or a matter 
"leading to the appointment" of a "particular person." 
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Lastly. a motion for entry into executive session cannot 
merely cite the subject as "superintendent's search" or as a 
"personnel matter." for instance. without more. In a decision in 
which the court reviewed minutes that referred to various bases 
for entry into executive session. it was held that: 

"[T)he minutes of the March 26. 1981 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 'negotiations' with
out further amplification. On May 
28. 1981. the Board again entered 
into executive session on two 
occasions : The reasons given for 
doing so were to discuss a 'legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again. on June 11. 1981. 
the Board voted to enter executive 
session of 'personnel matters'. 

"We believe that merely identifying 
the · general areas 0f the subjects to 
be considered in executive session 
a s -' p e rs on n e 1 ' • ' n e go t i a t ion s ' • or 
'legal problems 1 without more is 
insufficient to comply with Public 
Officers Law section 100[1]. 

"With respect to 'personnel 1
• Public 

Officers Law section 100[1] [f] per
mits a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The · Committee on Public 
Access to Records has stated - that 
this exception- to - the· open meetings 
law is intended - to protect personal 
privacy -rather - than shield matters 
of policy under the - guise of 
privacy... Theref0re -. it -would seem 
that under the -statute matters re
lated to personnel generally or to 
personnel policy -should be discussed 
in public for such matters do ·· not 
deal with any particular - person. 
When entering into executive session 
to · discuss personnel matters of - a 
particular individual. the Board 
should not be required to reveal the 
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identity of the person but should 
make it clear that the reason for 
the executive session is because 
their discussion involves a 
•particular' person ••• 11 [Doolittle 
v. Board of Education. supra; see also 
Becker v. Town of Roxbury. Sup. Ct •• 
Chemung Cty .• April 1. 1983; please 
note that the Open Meetings Law was 
renumbered after Doolittle was de
cided]. 

Based upon the foregoing. although a motion for entry into 
an executive session held under section 1O5(l)(f) need not iden
tify the person who is being discussed. it has been consistently 
advised that such a motion should contain two components. One 
would be reference to the fact that the discussion involves a 
"particular person"; the other involves reference to one or more 
of the topics described in section 1O5(1)(f). For example. a 
motion might be made to discuss "the employment history of a 
particular person. 11 "a matter leading to the appointment of a 
particular person." or a "review of resumes of particular candi
dates for the position of superintendent." 

As you requested. copies of this opinion will be forwarded 
to the persons identified at the end of your letter. 

I · hope that I have been of some assistance. Should any 
further questions arise. please feel free to contact me. 

RJF:saw 

cc: John Wyche 
Manz-e r Doud 
Raymond DeFeo 
Gerald LaMantia 

Sincerely. 

~5-~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government i s authorized to 
issue advis o ry o p i nions. The ensuing staff adv i sory opinion is 
based solely upon the facts presented in your co rrespondence. 
unless otherwise i ndicated. 

Dear Supervisor-Elect Davie: 

I have received your letter of December 19 in which you 
requested an a dvisory opinion concerning the Open Meetings Law. 

In conjunction with our conversation on the · subject. you 
have requested my opinion concerning "leaving doors o pen dur ing a 
properly advertised meeting of - a public body". If I recall our 
discussion. the i ssue ·is · whether there is a requirement that the 
doors must be left open during an open meeting. 

In this regard. I offer the following c omments. 

First. as you may be - aware. section · 103(a) of the · Open 
Meetings -Law · states that every meeting of a -public · body shell be 
open to · the - general public. unless an executive session may pro
perly be convened. 

Second~ section 102(3) - of - the Law defines -the -phrase· 
"executive -session" to mean "that portion of a meeting not open 
to the general public." 

In - neither of the provisions referenced abeve. nor · i n any 
other aspect of . the Open · Meetings ··Law, ·is • there any -language · •that 
specifically -refers to doors being- left · E>pen··or · C?losed. • · In - my 
opinion;, so -- long as ·it · is or -can · be -- known · that -the -publi-e may 
attend a meeting. the doors to the meeting room can be open or 
closed. 
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If . for example. there is a need to close the doors to a 
meeting room within which an open meeting is being conducted . a 
sign or notice could be posted on a closed door indicating that 
the public may enter. Further. I believe that there are numerous 
situations in which open meetings may be held in rooms or build
ings with doors that are closed. but which clearly authorize the 
public to enter. Doors may be closed because of noise or traffic 
outside a meeting room . or perhaps because the sound made in the 
meeting room is disruptive to others in a building. In some 
cases . a municipal building may consist of one room. and in those 
instances. it may be appropriate to close the doors due to 
weather conditions . while ensuring that the public is aware of 
its right to enter . 

I hope that I have been of some assistance . Should any 
further questions arise . please feel free to contact me. 

RJF :jm 

Sincerely , 

f) \ ~-- ,,, -~\ ~1 t (A..u..11 ___ _ 

Robert J . Freeman 
Executive Director 




