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Ms. Dorothi FI iiwford

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Ms. Crawford:

I have received your letter of December 14 and the mater-
’ ial attached to it.
Your inguiry focuses on a resolution adopted by the Town
Board of Schuyler Falls in which the Board resolved "that the
Town Clerk will not make copies of the taped recordings of Town
Board meetings unless specifically ordered to do so by the
Courts",

You have questioned the propriety of the resolution and
raised a series of related questions. In this regard, I offer
the following comments.

First, the Freedom of Information Law is applicable to
records of an agency, such as a town. Further, section 86 (4) of
the Law defines the term "record" to include:

"any information kept, held, filed,
produced, reproduced by, with or for
an agency or the state legislature,
in any physical form whatsoever
including, but not limited to, re-
ports, statements, examinations,
memoranda, opinions, folders, files,
books, manuals, pamphlets, forms,
papers, designs, drawings, maps,
photos, letters, microfilms, com-

. puter tapes or discs, rules, regu-
lations or codes,"
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As such, a tape recording of an open meeting kept by a town is,
in my view, clearly a record subject to rights of access. More-
over, the Court of Appeals, the state's highest court, has
construed the definition literally and as broadly as its specific
language indicates [see e.g., Westchester Rockland Newspapers V.
Kimball, 50 NY 24 575 (1980) and Washington Post v. Insurance
Department, 61 NY 24 557 (1984)1].

As a general matter, the Freedom of Information Law is
based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more of the
grounds for denial appearing in section 87 (2) (a) through (i) of
the Law, Under the circumstances, a tape recording of an open
meeting is, in my opinion, available, for none of the grounds for
denial would be applicable. It is noted, too, that it has been
determined judicially that a tape recording of an open meeting is
accessible under the Freedom of Information Law [see Zaleski v,
Board of Education of Hicksville Union Free School District, Sup.
Ct., Nassau Cty., October 3, 1983]. Further, with respect to
fees, based upon section 87 (1) (b) (iii) of the Freedom of Informa-
tion Law, the fee for a copy of tape recording would be the
"actual cost of reproduction", excluding personnel costs or other
fixed costs of the agency (i.e., heat, light, etc.). If an indi-~
vidual seeks to listen to or make a copy of a tape recording with
his or her own tape recorder, I do not believe that a fee could
be charged.

Second, you indicated that meetings are recorded "on a
special tape recorder...which records at a lower speed than
normal...". As such, you wrote that: "This makes it difficult
for a resident to even listen to one of the Town Board meetings
on tape unless the Town tape recorder is also used"™. You pointed
out further that, due to the use of the special tape recorder,
"tapes can not be played on a regular tape recorder". In con-
junction with those factors, you asked whether the records access
of ficer should enable people to listen to a tape by using the
"special town tape recorder". In my opinion, the Freedom of In-
formation Law is intended to ensure meaningful access to records.
If the use of the Town tape recorder represents the only method
of providing meaningful access, the records access officer
should, in my opinion, permit its use.

Third, assuming that the resolution conflicts with the
Freedom of Information Law, you asked for advice concerning "the
appropriate manner in which to address this matter". 1In this
regard, in an effort to advise, educate and persuade, copies of
advisory opinions are sent to agencies involved in-issues arising
under the Freedom of Information Law. To attempt to do so, a
copy of this opinion will be sent to the Town Board. If the
Board remains unconvinced by the foregoing, a proceeding under
Article 78 of the Civil Practice Law and Rules could be
initiated,
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However, there may be another solution to the problem.
Although the Open Meetings Law is silent concerning the use of
tape recorders at meetings, the courts have held that members of
the public may use their own tape recorders to record open meet-
ings of public bodies.

By way of background, until 1979, there had been but one
judicial determination regarding the use of tape recorders at
meetings of public bodies. The only case on the subject was
Davidson v. Common Council of the City of White Plains, 244 NYS
2d 385, which was decided in 1963. 1In short, the court in
Davidson found that the presence of a tape recorder might detract
from the deliberative process. Therefore, it was held that a
public body could adopt rules generally prohibiting the use of
tape recorders at open meetings. There are no judicial determin-
ations of which I am aware that pertain to the use of video re-
corders or similar equipment at meetings.

Notwithstanding Davidson, however, the Committee advised
that the use of tape recorders should not be prohibited in situ-
ations in which the devices are unobtrusive,, for the presence
of such devices would not detract from the deliberative process.
In the Committee's view, a rule prohibiting the use of unobtru-
sive tape recording devices would not be reasonable if the pre-
sence of such devices would not detract from the deliberative
process.

This contention was initially confirmed in a decision
rendered in 1979. That decision arose when two individuals
sought to bring their tape recorders at a meeting of -a school
board in Suffolk County. The school board refused permission and
in fact complained to local law enforcement authorities who
arrested the two individuals. In determining the issues, the
court in People v. Ystueta, 418 NYS 2d 508, cited the Davidson
decision, but found that the Davidson case:

", ..was decided in 1963, some fif-
teen (15) years before the legisla-
tive passage of the 'Open Meetings
Law', and -before the widespread use
of hand held cassette recorders which
can be operated by individuals with-
out interference with public proceed-
ings or the legislative process.
While this court has had the advan-
tage of hindsight, it would have
required great foresight on the part
of the court in Davidson to foresee
the opening of many legislative halls
and courtrooms to television cameras
and the news media, in general. Much
has happened over the past two decades
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to alter the manner in which govern-
ments and their agencies conduct their
public business. The need today
appears to be truth in government
and the restoration of public con-
fidence and not 'to prevent star
chamber proceedings'...In the wake
of Watergate and its aftermath,

the prevention of star chamber pro-
ceedings does not appear to be lofty
enough an ideal for a legislative
body: and the legislature seems to
have recognized as much when it
passed the Open Meetings Law, em-
bodying principles which in 1963

was the dream of a few, and unthink-
able by the majority."

More recently, the Appellate Division, Second Department,
unanimously affirmed a decision of Supreme Court, Nassau County,
which annulled a resolution adopted by a board of education pro-
hibiting the use of tape recorders at its meeting and directed
the board to permit the public to tape record public meetings of
the board [Mitchell v. Board of Education of Garden City School
District, 113 AD 24 924 (1985)]. 1In so holding, the Court stated
that:

"While Education Law sec. 1709 (1)
authorizes a board of education to
adopt by-laws and rules for its
government and operations, this
authority is not unbridled. Irra-
tional and unreasonable rules will
not be sanctioned. Moreover, Public
Officers Law sec. 107 (1) specifically
provides that 'the court shall have
the power, in its discretion, upon
good cause shown, to declare any
action *** taken in violation of
[the Open Meetings Law], void in
whole or in part.' Because we

find that a prohibition against

the use of unobtrusive recording
devices is inconsistent with the
goal of a fully informed citizenry,
we accordingly affirm the judgment
annulling the resolution of the
respondent board of education"

(id. at 925).
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In view of the judicial determination rendered by the
Appellate Division, I believe that a member of the public may
tape record open meetings of public bodies, so long as tape re-
cording is carried out unobtrusively and in a manner that does
not detract from the deliberative process.

In my opinion, since the Board uses a tape recorder at
meetings, it could not effectively be contended that the use of
portable cassette recorders by others would affect the delibera-
tive process.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Robert J. Freeman
Executive Director

RJF:jm

cc: Town Board, Town of Schuyler Falls
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| The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Ms. Albright:

| . I have received your letter of December 15 in which you
requested an advisory opinion concerning the Open Meetings Law.

Your inquiry concerns the authority of the City of
Kingston Urban Cultural Park Commission to conduct executive
sessions in conjunction with certain circumstances, which you
have described as follows:

"- Kingston is in line for monies from
the Environmental Quality Bond Act,
for the development of an Urban
Cultural Park Visitor Center in the
historic Rondouut area.

- The Urban Cultural Park Commission
is currently investigating both par-
cels of land and existing structures
as possible sites for the proposed
Visitor Center,.

- The Commission will be holdlng meet-
ings in the next several months, in-
order to discuss the the proposed
acquisition or sale of real property,
for this particular project.
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~ The Commission believes that public-
ity could affect the value of certain
properties, and therefore believes
that holding “"executive sessions" are
appropriate. ™

In this regard, I offer the following comments,

First, the Open Meetings Law is applicable to meetings of
public bodies, and section 102(2) of the Law defines "public
body" to include:

", ..any entity, for which a quorum is
required in order to conduct public
business and which consists of two or
more members, performing a governmental
function for the state or for an agency

or department thereof, or for a public
corporation as defined in section sixty-
six of the general construction law, or
committee or subcommittee or other similar
body of such public body."

Assuming that the Urban Cultural Park Commission was created by
the City Charter or by means of an enactment of the City Council,
for example, I believe that it would constitute a "public body"
subject to the regquirements of the Open Meetings Law.

Second, every meeting of a public body must be preceded by
notice given to the news media and to the public by means of
posting (see Open Meetings Law, section 104). Further, the Open
Meetings Law is based upon a presumption of openness; meetings
must be conducted open to the public, except when the subject
matter under consideration may be discussed during an executive
session. An executive session is defined in section 102(3) of
the Law to mean a portion of an open meeting during when the
public may be excluded. It is noted, too, that a public body must
accomplish a procedure, during an open meeting, before it may
conduct an executive session. Specifically, section 105(1)
states in relevant part that:

"Upon a majority vote of its total
membership, taken in an open meet-
ing pursuant to a motion identify-
ing the general area or areas of
the subject or subjects to be con-
sidered, a public body may conduct
an executive session for the below
enumerated purposes only..."
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Mr. Snyder:

. As you are aware, I have received your lengthy and
thoughtful letter of December 23, as well as the news articles
attached to it.

Your letter pertains to a meeting held by the Town Board
of the Town of Oppenheim on December 20 and the report of the
meeting published in the Gloversville Leader-Herald the following
day. The meeting was scheduled to begin at 7 p.m. to discuss
various "personnel problems" concerning the Town's elected Super-
intendent of Highways, as well as "the auditing of town books".
At approximately 7 p.m., all of the members of the Town Board,
the Highway Superintendent and his attorney were present. You
arrived approximately five minutes later. You wrote that:

"According to the Supervisor, prior to
the opening of the meeting, one Wilma
Stowell, wife of the Superintendent of
Highways, and her sister-in-law, Audrey
Stowell, entered the Town Board's regu-
lar meeting room, pulled out a couple
of chairs and sat down for the meeting.
The Supervisor approached these two
town residents and politely informed
them that the general purpose of the
meeting was to discuss personnel mat-

: , ters (Charles B. Stowell) which was
noticed extensively at prior board

. meetings and in legal notices appearing




Mr. Gerard J. Snyder
January 4, 1989
Page -2-

cal matter, the Board would be resolv-
ing to go into Executive Session almost
immediately after calling the meeting
open. As a result, both Wilma Stowell
and Audrey Stowell were encouraged to
wait outside and they did so. In fact,
the Supervisor noticed the beginning of
the meeting as an anticipated Executive
Session to discuss personnel matters so
that the public would be aware of same
and would not have to wait outside in
the cold for the Executive Session to
conclude. "

‘ in the local newspapers. As a practi-

You pointed out that, when you arrived, two others were present,
a resident of the Town and a reporter for the Evening Times.

When you entered the meeting room, the Supervisor re-
quested that a motion be made to enter into executive session to
discuss the personnel issues involving the Superintendent. 1In
this regard, you wrote that:

"At this time [you werel thinking
whether or not the public was aware

' that they had the right to be present
for the initial portion of the meeting
to hear the resolution calling for the
Executive Session. Having seen no
attempt by any resident to gain entry
into the Town Hall...[you] presumed
that the public was aware that they
were welcome to be present for this
short and brief portion of the public
meeting. [You)], therefore, did not
interrupt the Town Board to inguire as
to whether or not the public had been
denied access to this portion of the
meeting."

You indicated further that:

"Upon information and belief, some

time after the Board moved to go into
Executive Session, the Town Clerk
posted a sign on the inside of the
glass door (entry into the Town meeting
room) indicating that there was an
Executive Meeting in session. In view
of the length of the anticipated Execu-~
tive Session, which in fact, lasted two
and a half hours, more or less, and the

. number of parties involved, the Town
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Board made a decision to hold the Exe-
cutive Session in the regular meeting
room portion of the Town Hall where
there was a table and chairs available
and sufficient lighting rather than the
traditional Executive Session meeting
room which is in the boiler room in the
back of the regular meeting room hall.
That traditional Executive Session
meeting room is quite cramped, dark,
has no table or chairs and is quite
noisy when the boiler kicks on. - [You]
believe the Town Board's decision to
conduct its Executive Session in the
regular town meeting room was appro-
priate under the circumstances."

‘Following the executlve session, the Board resolved the
personnel matter by voting in public to reinstate the Superinten-
dent at the salary level prev1ously budgeted and approprlated

TWO days after the meetlng, the Town Superv1sor contacted
you concerning an article critical of the Board's compliance with
the Open Meetings Law that appeared in the Leader-Herald.
According to your letter, the wife of the Superintendent of High-
ways and her sister-in-law made a complaint to a Leader-Herald
reporter, Ms. - Jennifer R, Wilson. Ms. Wilson, who later con-
tacted me, was apparently told by Mrs. Stowell that "she and 20
Town residents were denied access to the Town meeting room prior
to the Board's decision to go into Executive Session”. You indi-
cated that Ms. - Wilson was not present for that portion of the
meeting and that, upon information and belief, "only relied upon
what Mrs. Stowell had informed her in a telephone conversation
the following day". You also wrote that Ms. --Wilson apparently
"chose not to contact the Superv1sor to attempt to clarify the
matter",

v-The news article, which gquestioned the legality of the
meeting, was in your opinion based upon a "misunderstanding and
misinformation™ provided to the author of the article.  As a
consequence, the ®credibility” of the Town Board has been.
"jeopardized", despite its intent to comply with the Open Meet-
ings Law.
: ‘You have regquested my opinion concerning the legality of
the meetlng.

In thlS regard I offer the follow1ng comments.




Mr. Gerard J. Snyder
January 4, 1989
Page -4-

First, I hope that you and others recognize that my
comments, whether made in response to an inquiry by a reporter, a
government official or a member of the public, are offered in
good faith based upon the facts provided to me. In this
instance, I responded to a series of qQuestions raised by Ms.
Wilson concerning the meeting.

Second, as suggested by the facts as you described them
and the versions of the same event described in newspaper
articles, it is difficult to know what occurred at a meeting
unless a person is actually present at the meeting. Depending
upon one's presence at a meeting, or perhaps even the perceptions
of those who might have attended, there may be a variety of ver-
sions of what may be characterized as "facts".

Based upon your version of the facts, it appears that any
inconsistencies with the Open Meetings Law likely occurred inad-
vertently and as a result of unusual circumstances.

With respect to the requirements of the Open Meetings Law,
as you are aware, the Law regquires that meetings be convened open
to the public. Further, prior to entry into an executive
session, the Law requires that a procedure be accomplished during
an open meeting. Specifically, section 105(1) states in relevant
part that:

"Upon a majority vote of its total
membership, taken in an open meet-
ing pursuant to a motion identify-
ing the general area or areas of
the subject or subjects to be con-
sidered, a public body may conduct
an executive session for the below
enumerated purposes only..."

Based upon the foregoing, it has been advised that, in a techni-
cal sense, a public body cannot "schedule™ an executive session
in advance of meeting, for a motion to conduct -an executive ses-
sion must be made and carried during an open meeting. -Neverthe-
less, I believe that, as you suggested, a public body that is
familiar with its agenda may "anticipate®™ that an executiwve
session will likely be held. In terms of the rationale for the
procedural requirements of section 105(1), I believe that they
are intended to ensure that executive sessions are not separate
and distinct from open meetings and that such sessions are not
secretly held; the procedure, in my view, is also intended to-
inform the public that an executive session will be held for a
reason consistent with the permissible grounds for entry into
executive session listed in paragraphs (a) through (h) of section
105(1).
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‘ I hope that I have been of some assistance. Should any
questions arise, please feel free to contact me.

Sincerely,

ﬂ&wdr 1 Dtmm—

Robert J. Freeman
Executive Director

" RJIF:jm

cc: Jennifer Wilson, Gloversville Leader-Herald
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The staff of the Committee on Open Government is authorized to

issue advisory opinions.

The ensuing staff advisory opinion is

. based solely upon the facts presented in your correspondence.

Dear Ms.

Parker:

I have received your letter of December 21,
materials attached to it.

as well as the

Your letter focuses upon the inability of the public to

gain access to various records maintained by the Town of Gardiner

Planning Board.

You indicated that minutes of meetings of the

Planning Board are often not approved for months and that tape
recordings of meetings are destroyed "as they are transcribed".
It is your view, however, "that tapes should be kept available to
the public in lieu of minutes, when the latter are so long

In addition, one of the enclosures is a letter
Chairman of the

delayed".

addressed to Town personnel by Ken Tenedini,

Planning Board,

in which he indicated that the Planning Board

"has determined that [its] files will only be available to the

public through the Recording Secretary”.

He also wrote that:

"An appointment may be made at the convenience of both parties to
review the files, at which time only one folder at a time will be

present,"

In this regard,

First, with respect to minutes,

I offer the following comments.

the Open Meetings Law

contains what might be characterized as minimum requirements

concerning the contents of minutes.

Specifically,

section 106 of

the Open Meetings Law pertains to minutes and states that:
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"1. Minutes shall be taken at all
open meetings of a public body which
shall consist of a record or summary
of all motions, proposals, resolu-
tions and any other matter formally
voted upon and the vote thereon.

2. Minutes shall be taken at execu-
tive sessions of any action that is
taken by formal vote which shall con-
sist of a record or summary of the
final determination of such action,
and the date and vote thereon; pro-
vided, however, that such summary
need not include any matter which

is not regquired to be made public by
the freedom of information law as
added by article six of this chapter.

3. Minutes of meetings of all public

bodies shall be available to the public

in accordance with the provisions of

the freedom of information law within '
two weeks from the date of such meeting
except that minutes taken pursuant to
subdivision two herecf shall be avail-

able to the public within one week from

the date of the executive session."

Based upon the foregoing, it is clear that minutes need not con-
sist of a verbatim transcript of the entire discussion at a
meeting, but rather only "a record or summary" of "motions,
proposals, resolutions and any other matter formally voted
upon..." Therefore, when a public body merely discusses public
business, but does not engage in the making of "motions,
proposals, resolutions" or voting, presumably the minutes need
not reflect the nature of the discussion. Further, minutes of
executive sessions are required to be prepared only when action
is taken during an executive session,

It is also clear that minutes of open meetings must be
prepared and made available within two weeks of the meetings to
which they pertain. Although many public bodies, as a matter of
practice or policy, approve their minutes, there is no require-
ment that minutes must be approved. 1In those situation in which
a public body seeks to approve its minutes, but cannot do so
within two weeks, to comply with law, it has consistently been
advised that minutes be prepared and made available within the
appropriate time period and that they be marked "unapproved",
"non~final" or "draft", for example. By so doing, the public can
learn generally what transpired at a meeting; concurrently,
notice is effectively given that the minutes are subject to
change,
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Second, while a tape recording would likely contain the
elements of minutes, I believe that minutes should be reduced to
writing in order that they constitute a permanent, written record
that can be viewed by the public. Perhaps just as important, the
Town might need a permanent written record readily accessible to
Town officials who must refer to or rely upon the minutes in the
performance of their duties. Moreover, in an opinion rendered by
the State Comptroller, it was found that, although tape record-
ings may be used as an aid in compiling minutes, they do not
congtitute the "official record" (1978 Op. St. Compt. File
#280). As such, I do not believe that tape recordings of meet-
ings constitute a valid substitute for written minutes.

Third, with regard to access to tape recordings, I direct
your attention to the Freedom of Information Law, which is appli-
cable to all agency records. Section 86(4) of the Law defines
the term "record" expansively to include:

"any information kept, held, filed,
produced, reproduced by, with or for
an agency or the state legislature,
in any physical form whatsoever
including, but not limited to, re-
ports, statements, examinations,
memoranda, opinions, folders, files,
books, manuals, pamphlets, forms,
papers, designs, drawings, maps,
photos, letters, microfilms, com-
puter tapes or discs, rules, regu-
lations or codes."

Since the tape recordings are produced by and for the Town, I
believe that they constitute "records"™ subject to rights of
access.

With respect to rights of access, as a general matter, the
Freedom of Information Law is based upon a presumption of access.
Stated differently, all records of an agency are available, ex-
cept to the extent that records or portions thereof fall within
one or more grounds for denial appearing in section 87 (2) (a)
through (i) of the Law.

In my view, a tape recording of an open meeting is
accessible, for none of the grounds for denial would apply.
Moreover, there is case law indicating that a tape recording of
an open meeting is accessible for listening and/or copying under
the Freedom of Information Law [see Zaleski v. Board of Educa-
tion of Hicksville Union Free School District, Supreme Court,
Nassau County, October 3, 1983].
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It is noted, too, that there are laws and rules dealing
with the retention of records. Specifically, pursuant to secticrn
57.25 of the Arts and Cultural Affairs Law, the Commissioner of
Education is authorized to adopt regulations that include refer-
ence to minimum periods of time that records must be retained by
local governments. That provision also specifies that a local
government cannot "destroy, sell or otherwise dispose of"
records, except in conjunction with a retention schedule adopted
by the Commissioner, or without the Commissioner's consent,
Having contacted the Education Department on your behalf, I was
informed that tape recordings of meetings must be retained for a
period of four months after transcription and/or approval of
minutes.

Lastly, I do not believe that the Planning Board has the
authority to adopt a directive or rules concerning access to its
records. Section 87 (1) of the Freedom of Information Law indi-
cates that the governing body of a public corporation, in this
instance, the Town Board, is required to adopt uniform rules and
regulations applicable to all agencies of the Town, including the
Planning Board, to implement the procedural requirements of the
Freedom of Information Law. Further, those procedures must be
consistent with the Law and the regulations promulgated by the
Committee on Open Government (21 NYCRR Part 1401).

In a related area, although the Recording Secretary of the
Planning Board may have physical possession of certain records,
section 30(1) of the Town Law states in part that the town clerk:
"Shall have the custody of all the records, books and papers of
the town". Therefore, while the Recording Secretary may have
physical custody of Planning Board records, I believe that the
Town Clerk maintains legal custody of all such records.

Additionally, the regulations promulgated by the Committee
on Open Government describe the duties of the designated records
access officer, who is apparently the Town Clerk. Specifically,
section 1401.2 of the regulations provides in relevant part that:

"(a) The governing body of a public cor-
poration and the head of an executive
agency or governing body of other agen-
cies shall be responsible for insuring
compliance with the regulations herein,
and shall designate one or more personas
as records access officer by name or by
specific job title and business address,
who shall have t he duty of coordinating
agency response to public requests for
access to records. The designation of
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one or more records access officers shall
not be construed to prohibit officials who
have in the past been authorized to make
records or information available to the
public from continuing to do so.

(b)) The records access officer is respon-
sible for assuring that agency personnel:

(1) Maintain an up-to-date subject mat-
ter list,

(2) Assist the requester in identifying
requested records, if necessary.

(3} Upon locating the records, take one
of the following actions:

{i) make records promptly available
for inspection; or

(ii) deny access to the records in whole
or in part and explain in writing
the reasons therefore.

(4) Upon request for copies of records:

(i) make a copy available upon payment
or offer to pay established fees,
if any; or

(ii) permit the request to copy those
records..."

In view of the foregoing, the Town Board is responsible for en-
suring compliance with the Law, and the records access officer
has the "duty of coordinating agency response" to requests and
assuring that agency personnel act appropriately in response to
requests. Therefore, in the Clerk's capacity as records access
officer and custodian of Town records, I believe that he or she
has the duty of ensuring that responses to requests are made in
accordance with the law, irrespective of who maintains physical
custody of the records sought. Stated differently, even though
the Planning Board's Recording Secretary physically possesses the
records, the town clerk, as records access officer, must, in my
view, when necessary to do so, obtain the requested records from
the recording secretary or ensure that the recording secretary
provides records in order to comply with a request. I point out
that it has been held judicially that there is no reguirement
that town records must be kept in town offices, so long as provi-
sions are made to guarantee that the records are accessible to
the public as required by the Freedom of Information Law [see
Town of Northumberland v. Eastman, 493 NYS 24 93, (1985)].
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I
B . I hope that I have been of some assistance. Should any
v further questions arise, please feel free to contact me.

Sincerely,

Phodtt T

Robert J. Freeman
Executive. Director

RJF:jm

cc: Town Board, Town of Gardiner
Ken Tenedini, Chairman, Planning Board
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

' Dear Mr. Atseff:

I have received your letter of December 21, as well as the
materials attached to it.

Your inquiry concerns a gathering of the Onondaga County
Ethics Committee. The Committee consists of five members of the
County Legislature and was designated by the County Legislature.-
You wrote that the Committee was scheduled to meet at 8:30 -on the
morning of December 14, Although some members arrived earlier, -
soon after 8:30, it was clear that three of the five members were
present and were conferring behind closed doors. A reporter
knocked on the door, which was opened on "a crack", and asked
"something like, 'is this a caucus'?". In response, the
"legislator behind the door shrugged and then closed the door
again®". Soon thereafter, you knocked on the door, stating that
there was a quorum, and asked whether "it was a caucus-or a
meeting". You were told that it was an "organizational meeting"”.
You apparently contended that the Ethics Committee could not hold
an executive session without first convening -an open meeting.
During the time described, the two minority members of the Com-
mittee "stood outside and complained about the closed-door
meeting”.
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After legislators were in the room for approximately 20
minutes, you were told that they wanted to discuss the issue of a
possible conflict of interest on the part of one of the Committee
members to lead the Committee. One of the legislators "explained
it away as a discussion of 'possible litigation'".

In this regard, I offer the following comments.

First, a committee of a county legislature is, in my view,
clearly a public body that is required to comply with the Open
Meetings Law. Section 102(2) of the Law defines the phrase
"public body™" to mean:

"...any entity, for which a quorum is
required in order to conduct public
business and which consists of two or
more members, performing a governmental
function for the state or for an agency

or department thereof, or for a public.
corporation as defined in section sixty-
six of the general construction law, or
committee or subcommittee or other similar
body of such public body."

Based on the foregoing, the Open Meetings Law is applicable not
only to a governing body such as the County Legislature, but also
to committees or subcommittees of the County Legislature, such as
the Ethics Committee.

Second, the term "meeting®” has been construed broadly by
the courts. In a landmark decision rendered some 10 years ago,
the Court of Appeals confirmed that any gathering of a quorum of
a public body for the purpose of conducting public business con-
stitutes a "meeting" subject to the Open Meetings Law, even if -
there is no intent to take action, and irrespective of the manner
in which the gathering may be characterized [see Orange County
Publications v. Council of the City of Newburgh 60 AD 2d 409, 45
NYS 2d 947 (1978)].

Third, every meeting must be preceded by notice of the
time and place of a meeting. Subdivision (1) of section 104 of
the Open Meetings Law pertains to meetings scheduled at least a
week in advance and requires that notice of such meetings must be
given to the news media (at least two) and posted in -one Or more
designated public locations not less than 72 hours prior to those
meetings. Subdivision (2) of section 104 pertains to meetings
scheduled less than a week in advance and requires that notice be
given to the news media and posted in the same manner described
in subdivision (1) "to the extent practicable™ at a reasonable
time prior to such meetings. The usual method of compliance with
the notice requirements for meetings that must be convened
quickly involves contacting the news media by phone and posting
notice in one or more of the locations designated for posting.

®

;/
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Further, every meeting must be convened as an open
meeting. It is emphasized that section 102(3) of the Open Meet-
ings Law defines the phrase "executive session" to mean a portion
of an open meeting during which the public may be excluded. As
such, it is clear that an executive session is not separate and
distinct from an open meeting, but rather that it is a part of an
open meeting. Moreover, the Open Meetings Law requires that a
procedure be accomplished, during an open meeting, before a pub-
lic body may enter into an executive session. Specifically,
section 105(1) states in relevant part that:

"Upon a majority vote of its total
membership, taken in an open meet-
ing pursuant to a motion identify-
ing the general area or areas of
the subject or subjects to be con-
sidered, a public body may conduct -
an executive session for the below
enumerated purposes only..."

The ensuing provisions of section 105(1) specify and limit the
subjects that may appropriately be considered during an executive
session. Therefore, a public body may not conduct an executive
session to discuss the subject of its choice.

With regard to "possible litigation", the provision con-
cerning the "litigation" exception for executive session is sec-
tion 105(1) (d) of the Open Meetings Law. The cited provision
permits a public body to enter into an executive session to dis-
cuss "proposed, pending or current litigation". - In construing
the language quoted above, it has been held that:

"The purpose of paragraph - 4 is 'to enable

a public body to discuss pending litiga-
tion privately, without baring its strategy
to its adversary through mandatory public
meetings' (Matter of Concerned Citizens to
to Review Jefferson Val. Mall v. Town Bd.
of Town of Yorktown, 83 AD 2d 612, 613, 441
NYS 24 292), The belief of the town's:
attorney that a decision adverse to peti-
tioner 'would almost certainly lead to -
litigation' does not -justify the conduct-
ing of this public business in an executiwve
session.  To accept this argument would be
to accept the view that any public body
could bar the public from its meetings

l
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simply be expressing the fear that 1liti-
gation may result from actions taken
therein. Such a view would be contrary
to both the letter and the spirit of the
exception" [Weatherwax v. Town of Stony
Point, 97 AD 24 840, 841 (1983)].

Based upon the foregoing, I believe that the exception is in-
tended to permit a public body to discuss its litigation strategy
behind closed doors, rather than issues that might eventually
result in litigation. Since "possible" or "potential® litigation
could be the result of nearly any topic discussed by a public
body, an executive session could not in my view be held to dis-
cuss an issue merely because there is a possibility of 1liti-
gation.

With regard to the sufficiency of a motion to discuss
"proposed litigation" or "possible litigation", it has been held
that:

"It is insufficient to merely regurgitate
the statutory language; to wit, 'discus-
sions regarding proposed, pending or
current litigation'. This boilerplate
recitation does not comply with the intent
of the statute. To validly convene an
executive session for discussion of pro-
posed, pending or current litigation, the
public body must identify with particu-
larity the pending, proposed or current
litigation to be discussed during the
executive session” [Daily Gazette Co.,
Inc. v. Town Board, Town of Cobleskill,
44 NYS 24 44, 46 (1981), emphasis added
by court].

Lastly, I do not believe that the situation that you des-
cribed could have been characterized as a "caucus", or that the
provision in the Open Meetings Law pertaining to political cau-
cuss would have applied. As you are aware, section 108(2) of the
Open Meetings Law exempts "deliberations of political committees,
conferences and caucuses”™ from the Law. If a matter is exempt
from the Law, none of the requirements discussed previously,
i.e., regarding notice or the procedural regquirements for entry
into an executive session, would apply. However, section
108(2) (b) states in relevant part that:

"for purposes of this section, the-
deliberations of political committees,
conferences and caucuses means a pri-
vate meeting of members of the senate
or assembly of the state of New York
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or the legislative body of a county,
city, town or village, who are members
or adherents to the same political
party..."

In my view, the exemption concerning political caucuses applies
to "the legislative body" of a county, i.e., the County Legis-
lature. The language of section 108 does not refer to a com-
mittee of a legislative body, such as the Ethics Committee.

Since section 108 is inapplicable, I do not believe that the
Ethics Committee could have conducted a closed political caucus,
irrespective of the political party affiliation of those who were
present at the gathering in question. On the contrary, since the
gathering was scheduled for 8:30, once a quorum, three of its
five members, were present, I believe that the gathering
constituted a meeting subject to the Open Meetings Law in all
respects.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Aot b

Robert J. Freeman
Executive Director

RJIF:jm

cc: Onondaga County Ethics Committee
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The staff of the Committee on Open Government is authorized to

issue to advisory opinions. The ensuing staff advisory opinion

is based solely upon the facts presented in your correspondence.

Dear Mr.

Colao:

I have received your letter of December 26 in which you

allege that the Board of Trustees of the Village of Pine Valley
has disregarded the provisions of open government laws.

In good faith, it is noted that T have received a letter

concerning your correspondence from Mr. Steven M. Schapiro,
special counsel to the Village. According to his letter, your
letter represents and effort "to set forth political grievances”
that you have regarding the Board. Further, Mr. Schapiro wrote

that,

to the best of his knowledge, none of your allegations

"have any factual basis".

Obviously, without having been present at the Board's
meetings,

I have no personal knowledge of the manner in which the

Board has carried out the requirements of the Open Meeting and
Freedom of Information Laws. As such, I offer the following
general comments for purposes of clarification and education.

First, the definition of "meeting™ [see Open Meetings Law,

section 102(1)] has been broadly interpreted by the courts. ' In a
landmark decision rendered in 1978, the Court of Appeals, -the
state's highest court, found that any gathering of a quorum of a
public body for the purpose of conducting public business is a

"meeting”

that must be convened open to the public, whether or

not there is an intent to take action and regardless of the man-
ner in which a gathering may be characterized [see Orange County
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Publications v. Council of the City of Newburgh, 60 AD 24 409,
aff'd 45 NY 24 947 (1978)]. It is noted that the decision cited
above dealt with so-called "work sessions" and held that those
sessions are "meetings" subject to the same requirements as those
gatherings that might be characterized as "formal®™ or "official",
for example.

Second, every meeting of a public body must be preceded by
notice of the time and place of the meeting. Section 104(1) of
the Law pertains to meetings scheduled at least a week in advance
and requires that notice be given to the news media (at least
two) and to the public by means of posting in one or more
designated, conspicuous public locations not less than
seventy-two hours prior to such meetings. Section 104(2) per- -
tains to meetings scheduled less than a week in advance and re-
guires that notice be given to the news media and to the public
by means of posting in the same manner as prescribed in section
104 (1) "to the extent practicable™ at a reasonable time prior to
such meetings. There is nothing in the Open Meetings Law per-
taining to the scheduling of a meeting on a holiday or a Sunday.

Third, the Open Meetings Law is based upon a presumption
of openness. All meetings of public bodies must be conducted
open to the public except to the extent that one or more grounds
for executive session may be applicable. Moreover, a public body
must follow a procedure prescribed by the Law during an open
meeting before it may enter into a closed or "executive session".
Specifically, section 105(1) of the Open Meetings Law states in
relevant part that:

"Upon a majority vote of its total
membership, taken in an open meeting
pursuant to a motion identifying the
general area or areas of the subject
or subjects to be considered, a pub-
lic body may conduct an executive
session for the below enumerated pur-
poses only..."

In view of the foregoing, it is clear in my view that an -
executive session is not separate-and distinct from an open
meeting, but rather that it is a portion of an open meeting
during which the public may be excluded. It is also clear -that

a public body cannot enter into an executive session to discuss -
the subject of its choice. On the contrary, an executive session
may be held only to discuss a subject listed in the Open Meetings
Law as appropriate for discussion behind closed doors.
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With regard to minutes of a meeting, section 106 of the
Open Meetings Law states that:

"l. Minutes shall be taken at all

open meetings of a public body which -
shall consist of a record or summary

of all motions, proposals, resolu-

tions and any other matter formally

voted upon and the vote thereon.

2. Minutes shall be taken at execu-
tive sessions of any action that is
taken by formal vote which shall con-
sist of a record or summary of the
final determination of such action,
and the date and vote thereon; pro-
vided, however, that such summary
need not include any matter which

is not required to be made public by
the freedom of information law as
added by article six of this chapter.

3. Minutes of meetings of all public
bodies shall be available to the pub-
lic in accordance with the provisions
of the freedom of information law
within two weeks from the date of such
meeting except that minutes taken pur-
suant to subdivision two hereof shall
be available to the public within one
week from the date of the executive
session.”

In view of the foregoing, if action is taken during an executive
session, minutes indicating the nature of the action and the:
vote, by member, must be prepared within one week of the execu-
tive session. Further, they are accessible to the public to the-
extent required by the Freedom of Information Law. However, if a
public body discusses an issue or issues during an executive-
session but takes no action, -there is no requirement that minutes
of the executive session be prepared.

Although the Open Meetings Law is silent with respect to
the use of tape recorders, judicial decisions indicate that any
person may use a portable cassette tape recorder at an Open meet-
ing of a public body [see Mitchell v. Board of Education of the
Garden City Union Free School District, 113 AD 24 924 (1985);
People v, Ystueta, 99 Misc. 2d 1105, 418 NYS 2d 508 (1979)].

Mr. Schapiro referred to your recent complaint to-the
effect that you were instructed not to interfere with discussions
by Board members during meetings. Here I point -out that,-
although the Open Meetings Law permits any person to attend a
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meeting and listen to a public body's discussions and deliber-
ations, nothing in the Law confers a right upon members of the
public in attendance to speak or otherwise participate. As such,
it has consistently been advised that a public body need not
permit the public to speak at meetings or work sessions. If a
public body chooses to permit public participation, it may do so,
presumably based on reasonable rules that treat members of the
public equally.

Lastly, yvou wrote that the Board has "refused to provide
the names of those individuals who are 'working on the village
master plan and zoning ordinances'"., Here I direct your atten-
tion to the Freedom of Information Law. As a general matter, the
Freedom of Information Law is based upon a presumption of access.
Stated differently, all records of an agency are available, ex-
cept to the extent that records or portions thereof fall within
one or more grounds for denial appearing in section 87 (2) (a)
through (i) of the Law.

If a record exists containing the information in question,
I believe that it should be available, for none of the grounds
for denial would apparently apply. However, the Freedom of
Information Law pertains to existing records. Section 89(3) of
the Law provides in part that, as a general rule, an agency need
not create a record in response to a request. Therefore, if the
information sought does not exist in the form of a record or
records, the Village would not be obliged to prepare a new record
in response to a request.

I hope that the foregoing serves to provide clarification.
Should any further questions arise, please feel free to contact
me.
Sincerely,

PRI A e

Robert J. Freeman
Executive Director

RJIF:jm

cc: Steven Schapiro - - .
Hon. Mary Petraszewski, Mayor
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Hon. Harold Sheprow

Mayor

Village of Port Jefferson
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Mayor Sheprow:

As you are aware, your letter of December 30 addressed to

. the Office of the State Comptroller has been forwarded to the -

Committee on Open Government. The Committee is authorlzed by law
to advise with respect to the Open Meetlngs Law.,

According to your . letter, you and ‘the Board of Trustees of
the Village of Port Jefferson "held a meeting with and at the
request of the owner of the Village's designated official .
newspaper”". The owner of the newspaper and his attorney attended
the meeting. - In conjunction with those facts, you raised the
following question:

", ..does the fact that the Board approved
the request -of the owner of the newspaper
constitute notification of a special
meeting, as required in the open meetings
law?"

In this regard, I offer the follow1ng comments.
First, the Open Meetlngs Law pertalns to meetlngs

generally, and there is no provision in the Law that refers to
"special meetings"
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Second, in terms of notice requirements, the Open Meetings
Law distinguishes between meetings scheduled at least a week in
advance and those scheduled less than a week in advance.
Specifically, section 104(1) pertains to meetings scheduled at
least a week in advance and states that: N

"Public notice of the time and place
of a meeting scheduled at least one
week prior thereto shall be given to
the news media and shall be conspicu-
ously posted in one or more designated
public locations at least seventy-two
hours before each meeting."

Section 104 (2) concerns “every other meeting", i.e., a meeting
scheduled less than a week in advance and states that:

"Public notice of the time and place

of every other meeting shall be given,

to the extent practicable, to the news
media and shall be conspicuocusly posted
in one or more designated public loca--
tlons at a reasonably time prlor thereto.®

Based upon the foreg01ng, it is emphas1zed that, in-addi-
tion to notice to the news media, both provisions require that
notice must be "conspicuously posted in one or more designated
public locations" prior to meetings. Therefore, in my opinion,
if notice of the meeting in question was not posted, the Board
would not have fully camplled with the Open Meetlngs Law.

Enclosed for your con81deratlon are copies of the Open
Meetings Law and a descriptive brochure that may be useful to

you,

I hope that I have been of some assistance. -Should any
further questions arise, please feel free to contact me.

Sincerely,

Robert J. Freeman -
Executive Director

RJF:jm

Encs.
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Mr. Dominic P. Tom, Jr.
Schenectady Gazette

332 State Street

P.O. Box 1090

Schenectady, NY 12301-1090

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Mr. Tom:

' I have received your letter of January 6, as well as the
materials attached to it.

Your ingquiry concerns the propriety of executive sessions
held by the City of Schenectady's "Board of Residency". The
Board was created by local law and exists as part of the City's
Code of Ordinances. It consists of three members and has the
authority to grant waivers of residency requirements based on the
following criteria:

"(a) the degree of specialization and
professionalism required in any given
field of employment:;

(b) the existence of hardship such as
may be determined by the Board®,

You have requested an advisory opinion:

"on the validity of an executive ses~- -
sion since the board actually hears the --
appeals of potential or current employees
to having to move into the city as-a -
means of being hired or getting a pro-
motion."
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You also asked whether the Board has:

‘the right to meet behind closed doors
when they're actually considering a
residency waiver of a person, regard-
less whether they are current or poten-
tial employees?"®

In this regard, I offer the following comments.

First, the Open Meetings Law is applicable to meetings of
public bodies, and section 102(2) of the Law defines the phrase
"public body" to mean:

", ..any entity, for which a quorum is
required in order to conduct public
business and which consists of two or

more members, performing a governmental
function for the state or for an agency

or department thereof, or for a public
corporation as defined in section sixty-
six of the general construction law, or-.
committee or subcommittee or other similar
body of such public body."

In my opinion, since the Board was created by local law, it
clearly constitutes a "public body" required to comply with the
Open Meetings Law. Viewing the definition of "public body" in
terms of its components, the Board is an entity consisting of
three members. Section 41 of the General Construction Law, which
pertains to quorum reguirements applicable to entities consisting
of three or more persons or public officers charged with a public
duty to be carried out collectively, as a body, would permit the
Board to conduct its business only by means of a quorum.

Further, the Board clearly conducts public business and performs
a governmental function for a public corporation, the City of
Schenectady. _

Second, the Open Meetings Law requires that all meetings
of public bodies be convened open to the public., It is noted,
too, that the phrase "executive session” is defined to mean a
portion of an open meeting during which the public may be
excluded. As such, an executive session is not separate and
distinct from an open meeting; rather it is a portion -of an open
meeting that may be closed under appropriate circumstances. :
Moreover, the Law requires that a procedure be accomplished dur-
ing an open meeting before an executive session may be conducted.
Specifically, section 105(1) states in relevant part that:

"Upon a majority vote of its total
membership, taken in an open meet-
ing pursuant to a motion identify-
ing the general area or areas of
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the subject or subjects to be con-
sidered, a public body may conduct
an executive session for the below

Third, with respect to the substance of your inguiry,
section 105(1) (f) of the Law permits a public body to enter into
an executive session to discuss:

"the medical, financial, credit or
employment history of a particular
person or corporation, or matters
leading to the appointment, employ-
ment, promotion, demotion, disci-
pline, suspension, dismissal or re-
moval of a particular person or
corporation...®

Based upon the language quoted above, it appears that the Board
may conduct executive sessions to discuss the issues that you
described, so long as those issues focus upon a "particular -
person”. In each such instance, it would appear that the Board
would consider a "matter leading to the appointment, employment,
promotion..." or perhaps the "dismissal or removal of a parti-
cular person®,

Lastly, in view of the first criterion for authorizing a
waiver of the residency requirement, it is possible that the
Board might consider such a waiver with respect to a class of
employees. If, for example, the Board discusses the granting of
a waiver with respect to all persons in a particular job title
due to the "degree of specialization and professionalism
required" in that field, such a consideration would not focus
upon a "particular person”, but rather upon any person who might
hold such a position. In those instances, I do not believe that
there would be a basis for entry into an executive session.

I hope that I have been of some assistance, Should any
further questions arise, please feel free to contact me.

Sincerely,

M!\/{K\(fzmﬂ\

Robert J. Freeman
Executive Director

RIF:im

cc: Corporation Counsel, City of Schenectady
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Councilman Gary L. Rhodes
Town of Henderson

RR 1 Box 668

Henderson, NY 13650-9715

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Councilman Rhodes:

' I have received your letter of January 92, as well as the

materials attached to it.

Your inguiry deals with a meeting held by the Town Board

on January 4 and the discussion of an advisory opinion that I
prepared and sent to you on December 28 concerning the Board's
implementation of the Open Meetings and Freedom of Information
Laws., According to your letter, the Town Supervisor read the
opinion silently and then expressed a desire to enter into an
executive session "since this deals with personnel" Thereafter,
a motion was made, seconded and carried.

You have asked whether, in my view, discussion of the
opinion constituted "a legitimate reason to go into executive
session". In this regard, I offer the following comments.

First, as you are aware, paragraphs (a) through (h) of
section 105(1) of the Open Meetings specify and limit the topics
that may appropriately be discussed during an executive session.

Seéond, the so-called "personnel” exception, section
105(1) (f), permits a public body to enter into an executive ses-
sion to discuss:

"the medical, financial, credit or
employment history of a particular

. person or corporation, or matters

leading to the appointment, employ-
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ment, promotion, demotion, disci-
pline, suspension, dismissal or
removal of a particular person
or corporation..."

Not having been present at the executive session, I have no
specific knowledge of what may have been discussed. Neverthe-
less, assuming that the opinion was the subject of the Board's
discussion, I do not believe that a discussion of that letter
would have fallen within the scope of section 105(1) (f) or any
of the other grounds for entry into executive session.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Pda e e

Robert J. Freeman
Executive Director

RIJF:jm

cc: Town Board
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The staff of the Committee on Open'Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Mr. Diltz:

I have received your letter of January 10, which pertains
. to the implementation of the Open Meetings Law by the Town Board
of the Town of Chester.

According to your letter, the Board held a meeting at 6§:30
P.m. oOn January 3 "to go over the agenda for the regular monthly
town meeting held the same night at 7:30 PM". Although the 7:30
meeting "was posted, the 6:30 meeting was not"™. Upon questioning
the Supervisor regarding the posting of notice, he informed you
that notice of the earlier gathering was posted, but that "he had
taken it down and thrown it away". Nevertheless, you wrote that
you were at the Town Hall earlier in the day and saw no notice.
You also questioned the propriety of an executive session held
during the earlier meeting. Although a motion was made to con-
duct an executive session, you wrote that no vote was taken. The
executive session was apparently held to discuss "salaries"™. 1In
addition, you referred to another meeting held on January 9 to
discuss "personnel"™. You wrote that notice of the meeting was
not posted and that the Town Attorney "tried to tell [you] that
it was an informal meeting that [you were] not entitled to
attend”,

In this regard, I offer the following comments.

First, it is emphasized that the definition of "meeting"
[see Open Meetings Law, section 102(1)] has been broadly inter-
preted by the courts. 1In a landmark decision rendered in 1978,
the Court of Appeals, the state's highest court, found that any
. gathering of a quorum of a public body for the purpose of con-
ducting public business is a "meeting"” that must be convened open
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to the public, whether or not there is an intent to take action
and regardless of the manner in which a gathering may be charac-
terized [see Orange County Publications v. Council of the City
of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)].

I would like to point out that the decision rendered by
the Court of Appeals was precipitated by contentions made by
public bodies that so-called "work sessions"™ and similar gather-
ings held for the purpose of discussion, but without an intent to
take action, fell outside the scope of the Open Meetings Law. In
discussing the issue, the Appellate Division, whose determination
was unanimously affirmed by the Court of Appeals, stated that:

"We believe that the Legislature in-
tended to include more than the mere
formal act of voting or the formal
execution of an official document.
Every step of the decision-making
process, including the decision it-
self, is a necessary preliminary to
formal action. Formal acts have

always been matters of public record
and the public has always been made
aware of how its officials have voted
on an issue. There would be no need
for this law if this was all the
Legislature intended. Obviously,

every thought, as well as every affirm-
ative act of a public official as it
relates to and is within the scope of
cone's official duties is a matter of
public concern. It is the entire
decision-making process that the Legis-
lature intended to affect by the enact-
ment of this statute" (60 AD 24 409,
415).

The court also dealt with the characterization of meetings
as "informal", stating that:

"The word 'formal' is defined merely

as 'following or according with es-
tablished form, custom, or rule'
(Webster's Third New Int, Dictionary).
We believe that it was inserted to
safeguard the rights of members of a
public body to engage in ordinary social
transactions, but not to permit the use
of this safeguard as a vehicle by which
it precludes the application of the law
to gatherings which have as their true
purpose the discussion of the business
of a public body" (id.).
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Based upon the direction given by the courts, if a quorum
of the Town Board convenes to discuss public business, any such
gathering, in my opinion, would constitute a "meeting"™ subject to
the Open Meetings Law.

Second, every meeting of a public body must be preceded by
notice of the time and place of the meeting. Section 104 (1) of
the Law pertains to meetings scheduled at least a week in advance
and requires that notice be given to the news media (at least
two) and to the public by means of posting in one or more
designated, conspicuous public locations not less than
seventy-two hours prior to such meetings. Section 104(2) per-
tains to meetings scheduled less than a week in advance and re-
gquires that notice be given to the news media and to the public
by means of posting in the same manner as prescribed in section
104 (1) "to the extent practicable" at a reasonable time prior to
such meetings. Therefore, it is reiterated that notice must be
provided prior to all meetings, regardless of whether the meet-
ings are considered formal or otherwise.

Third, it is noted that the Open Meetings Law is based
upon a presumption of openness. All meetings of public bodies
must be conducted open to the public except to the extent that
one or more grounds for executive session may be applicable.
Moreover, a public body must follow a procedure prescribed by the
Law during an open meeting before it may enter into a closed or
"executive session". Specifically, section 105(1) of the Open
Meetings Law states in relevant part that:

"Upon a majority vote of its total
membership, taken in an open meeting
pursuant to a motion identifying the
general area or areas of the subject
or subjects to be considered, a pub-
lic body may conduct an executive
session for the below enumerated pur-
poses only..."

In view of the foregoing, it is clear in my view that an execu-
tive session is not separate and distinct from an open meeting,
but rather that'it is a portion of an open meeting during which
the public may be excluded. It is also clear that a public body
cannot enter into an executive session to discuss the subject of
its choice. On the contrary, an executive session may be held
only to discuss a subject listed in the Open Meetings Law as
appropriate for discussion behind closed doors. Under the
circumstances, even if there was a basis for entry into an execu-
tive session, the meetings, in my view, should have been preceded
by notice and convened open to the public, followed by a motion
to go into executive session, indicating the reason and carried
by a majority vote of the Board.
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Lastly, with respect to discussions of "salaries" and
"personnel”, section 105(1) (f) of the Open Meetings Law permits a
public body to enter into an executive session to discuss:

"the medical, financial, credit or
employment history of a particular
person or corporation, or matters
leading to the appointment, employ-
ment, promotion, demotion, disci-
pline, suspension, dismissal or
removal of a particular person

or corporation..."

In my opinion, based upon the language quoted above, section
105(1) (f) may be asserted only when the discussion focuses upon a

"particular" person or corporation in conjunction with one or
more of the subject enumerated in that provision.

As you requested, a copy of this opinion will be sent to
the Town Board.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Nw“r SR

Robert J. Freeman
Executive Director

RJIJF:Jm

cc: Town Board, Town of Chester
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Mr. John Wright

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Mr. Wright:

I have received your letter of January 6, which pertains
' to the Zoning Board of Appeals of the Town of Ticonderoga.’

According to your letter, the Board consists of five
members, one of whom had been designated by the Town Board as
chairman. On December 8, the Chairman resigned, but the Town
Board "took no action to appoint a replacement -Chairman, an
Acting Chairman or a replacement Chairman to bring the said Board
to full membership". The Board thereafter held hearings on
January 3, but the four members "refused to act claiming they had
no Chairman or Acting Chairman”.

Your question is whether the Zoning Board of Appeals was
"required [to] act being they met with a quorum present". In
this regard, I offer the following comments.

First, section 267 of the Town Law provides in part that a
town board shall appoint the members of a zoning board of appeals
and "shall designate its chairman"., The same provision states
that "Such chairman, or in his absence the acting chairman, may
administer oaths and compel the attendance of witnesses". There
is no specific reference in the statute to the desigmnation of an
acting chairman, nor is there any indication that a zoning board
of appeals is precluded from acting in the absence of a chairman.

Second, with respect to the Board's authority to act in
the context of a meeting, I direct your attention to section 41
. of the General Construction Law, which pertains to quorum
requirements. That provision states that:
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"Whenever three or more public
officers are given any power or
authority, or three or more per-
sons are charged with any public
duty to be performed or exercised
by them jointly or as a board or
similar body, a majority of the
whole number of such persons or
officers, at a meeting duly held
at a time fixed by law, or by

any by-law duly adopted by such
board or body, or at any duly
adjourned meeting of such meeting,
or at any meeting duly held upon
reasonable notice to all of them,
shall constitute a quorum and

not less than a majority of the
whole number may perform and
exercise such power, authority

or duty. For the purpose of this
provision the words ‘whole number'
shall be construed to mean the
total number which the board,
commission, body or other group
of persons or officers would have
were there no vacancies and were
none of the persons or officers
disqualified from acting.”

Based upon the language quoted above, I believe that a public
body can carry out its powers or duties by means of an affirma-
tive vote of a majority of its total membership taken at a meet-
ing duly held upon reasonable notice to all of the members. As
such, it is my view that a public body, such as a zoning board of
appeals, has the capacity to act, i.e., to vote, during duly
convened meetings attended by a quorum and by means of an affir-
mative vote of a majority of its total membership.

Lastly, although I believe that the Zoning Board of
Appeals could have acted under the circumstances you described, I
am unaware of any requirement that would have compelled the Board
to act. '

I hope that I have been of some assistance.  -Should any
further questions arise, please feel free to contact me.

Sincerely,

Robert .j;reeman
Executive Director
RJF:jm :
cc: Zoning Board of Appeals, Town of Ticonderoga
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Mr. Patrick E. Poleto

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facis presented in your correspondence,

Dear Mr. Poleto:

As you are aware, I have received your letter of January
' 6. Your inguiry concerns your right to videotape a town board
meeting.

During our telephone conversation, I indicated that the
Open Meetings Law is silent with respect to the issue, and there
is no other law or rule that governs the use of recording devices
at meetings. Further, while there are no judicial decisions
involving the use of video equipment, several decisions have been
rendered concerning the use of tape recorders at meetings.

In this regard, I offer the following comments.

By way of background, until 1979, there had been but one
judicial determination regarding the use of tape recorders at
meetings of public bodies, such as village boards of trustees,
The only case on the subject was Davidson v. Common Council of
the City of White Plains, 244 NYS 24 385, which was decided in

1363. In short, the court in Davidson found that the presence of
a tape recorder might detract from the deliberative process.
Therefore, it was held that a public body could adopt rules gen-
erally prohibiting the use of tape recorders at open meetings.
There are no judicial determinations of which I am aware that
pertain to the use of video recorders or similar equipment at
meetings.
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Notwithstanding Davidson, however, the Committee advised
that the use of tape recorders should not be prohibited in situ-
ations in which the devices are unobtrusive,, for the presence
of such devices would not detract from the deliberative process.
In the Committee's view, a rule prohibiting the use of unobtru-
sive tape recording devices would not be reasonable if the pre-
sence of such devices would not detract from the deliberative
process.

This contention was initially confirmed in a decision
rendered in 1979. That decision arose when two individuals
sought to bring their tape recorders at a meeting of a school
board in Suffolk County. The school board refused permission and
in fact complained to local law enforcement authorities who
arrested the two individuals. In determining the issues, the
court in People v. Ystueta, 418 NYS 2d 508, cited the Davidson
decision, but found that the Davidson case:

", ..was decided in 1963, saome fif-
teen (15) years before the legisla-
tive passage of the 'Open Meetings
Law', and before the widespread use
of hand held cassette recorders which
can be operated by individuals with-
out interference with public proceed-
ings or the legislative process.
While this court has had the advan-
tage of hindsight, it would have
required great foresight on the part
of the court in Davidson to foresee
the opening of many legislative halls
and courtrooms to television cameras
and the news media, in general. Much
has happened over the past two decades
to alter the manner in which govern-
ments and their agencies conduct their
public business. The need today
appears to be truth in government

and the restoration of public con-
fidence and not 'to prevent star
chamber proceedings'...In the wake

of Watergate and its aftermath,

the prevention of star chamber pro-
ceedings does not appear to be lofty
enough an ideal for a legislative
body; and the legislature seems to
have recognized as much when it
passed the Open Meetings Law, em-
bodying principles which in 1963

was the dream of a few, and unthink-
able by the majority."
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Most recently, the Appellate Division, Second Department,
unanimously affirmed a decision of Supreme Court, Nassau County,
which annulled a resolution adopted by a board of education pro-
hibiting the use of tape recorders at its meeting and directed
the board to permit the public to tape record public meetings of
the board [Mitchell v. Board of Education of Garden City School

District, 113 AD 24 924 (1985)]. 1In so holding, the Court stated
that:

"While Education Law sec. 1709 (1)
authorizes a board of education to
adopt by-laws and rules for its
government and operations, this
authority is not unbridled. 1Irra-
tional and unreasonable rules will
not be sanctioned. Moreover, Public
Officers Law sec. 107 (1) specifically
provides that fthe court shall have
the power, in its discretion, upon
good cause shown, to declare any
action *** tgken in violation of
[the Open Meetings Law], void in
whole or in part.' Because we

find that a prohibition against

the use of unobtrusive recording
devices is inconsistent with the
goal of a fully informed citizenry,
we accordingly affirm the judgment
annulling the resolution of the
respondent board of education"

(id. at 925).

In view of the judicial determination rendered by the
Appellate Division, I believe that a member of the public may
tape record open meetings of public bodies, so long as tape re-
cording is carried out unobtrusively and in a manner that does
not detract from the deliberative process.

As indicated earlier, there are no decisions rendered in
New York with which I am familiar concerning the use of video
equipment at meetings of public bodies. However, I believe that
the principles are the same as those described with respect to
the use of tape recorders. If the equipment is large, if special
lighting is needed, and if it is obtrusive and distracting, I
believe that a rule prohibiting its use under those circumstances
would be reasonable. However, if advances in technology permit
video equipment to be used without special lighting, in a sta-
tionary location and in an unobtrusive manner, it is questionable

in my view whether a prohibition under those circumstances would
be reasonable.
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I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,
;,, 8 / )

Robert J. Freeman
Executive Director

RJF:jm
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

' Dear Mr. Fowler:

I have received your recent letter as well as the mater-
ials attached to it. .

Your inquiry concerns the status of a hearing to be con-
ducted by the Board of Supervisors of the Town of Briarcliff
Manor regarding charges against a police officer. The hearing,
according to your letter, is being conducted pursuant to section
5711-g of the Unconsolidated Laws. Subdivision (9) of that
provision, entitled "Discipline and charges", states in relevant
part that:

"The board of trustees or municipal
board shall have power and is author-
ized to adopt and make rules and regu-
lations for the examination, hearing,
investigation and determination of
charges, made or preferred against any
member or members of such police force,
but no member or members of such police
force shall be fined, reprimanded, re-
moved or dismissed until written charges
shall have been made and preferred
against him or them, nor until such
charges have been investigated, examined,
. heard and determined by such board of
trustees or municipal board in such
manner, procedure, practice, examina-
tion and investigation as such board
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may by such rules and regulations from
time to time prescribe, except that
the trial of such charges shall not

be delegated and must be heard before
the full board of trustees or full
municipal board, or a majority of the
members of either of such boards, and
the affirmative vote of a majority of
such members shall be necessary to a
conviction on any such charges."

From my perspective, the hearing would not likely be sub-
ject to the Open Meetings Law, for section 108(1) of that statute
exempts from its coverage quasi-judicial proceedings. Based upon
generally accepted definitions of what constitutes a quasi-
judicial proceeding [see e.g., Black's Law Dictionary, Revised
4th Edition], since the Town Board is involved in hearing, in-
vestigating and determining charges preferred against a member of
the Town police force, I believe that the hearing could be char-
acterized as a quasi-judicial proceeding that is outside the
scope of the Open‘Meetings Law.

While the Open Meetings Law is apparently inapplicable, I
point out that in Herald Company, Inc. v. Weisenberg [59 NY 2d
378 (1983)], it was held by the Court of Appeals that administra-
tive and quasi-judicial proceedings are presumptively open to the
press and the public. The holding in that decision may be rele-
vant to the authority to close the proceeding in question.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

AT —

Robert J. Freeman
Executive Director

RJIF:jm

cc: Kevin Plunkett, Town Attorney
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The staff of the Committee on Open Government is authorized to
igssue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence,
unless otherwise indicated. '

. Dear Ms. Newman:

I have received your letter of January 8, as well as the
correspondence related to it.

Having reviewed those materials, the nature of the contro-
versy is unclear. It appears that you are questioning the means
by which the City of Middletown Board of Education adjourned a
meeting held on September 15. It is noted that I attempted to
obtain additional information from Patricia T. Cournoyer, the
School District Clerk, with whom you corresponded concerning the
matter, I learned, however, that Ms. Cournoyer recently
retired. As such, the issue was discussed with Ms. Irene Wall,
the Deputy Clerk. To the extent that Ms., Wall was able to re-
construct the events occurring at the meeting, the Board of Edu-
cation apparently was discussing an issue during an executive
session., Following the executive session, the Board returned to
the open meeting for the purpose of adjourning. Ms. Wall
mentioned that one of the Board members apparently left the
meeting through a side door. It is unclear whether that is
relevant to your inguiry. With respect to your letter, it
appears that you have inferred that no formal announcement was
made to the effect that the Board was adjourning the meeting.

In this regard, I offer the following comments. My re-
marks are intended to provide general guidance. Again, the facts
of the controversy are unclear.
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First, as you may be aware, a public body is authorized to
enter into executive sessions to discuss certain topics specified
in section 105(1) of the Law. It is noted that section 102(3)
defines the phrase "executive session™ to mean a portion of an
open meeting during which the public may be excluded. As such,
an executive session is not separate and distinct from an open
meeting; rather, it is a portion of an open meeting.

Second, I believe that there are essentially two methods
of adjourning a meeting. One would involve a motion to adjourn.
From my perspective, such a motion should be made by a board of
education during an open meeting. I point out that various judi-
cial interpretations of the Education Law indicate that, while a
board of education may discuss certain topics during executive
sessions, a board is generally required to vote during open
meetings, except in unusual circumstances were there is specific
statutory authority to take action behind closed doors. The
other means of adjourning would involve a situation in which a
sufficient number of members of a public body depart from a meet-
ing so that the number remaining constitutes less than a quorum.
For instance, if a public body consists of five members, a major-
ity of its total membership would constitute a quorum. If four
members are present at the meeting and two depart, there is no
longer a quorum and the meeting would automatically be adjourned.
While the facts are unclear, it is possible that the departure of
members might have resulted in less than a quorum being present,
thereby resulting in adjournment of the meeting.

I hope that the foregoing serves to clarify the matter.
If I can be of further assistance, please feel free to contact
me.
Sincerely,

AT e

Robert J. Freeman
Executive Director

RJF:jm

cc: Irene Wall, Deputy Clerk
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Ms. June Maxam

Edi tor~-Publisher
North Country Gazette
Box 408

Chestertown, NY 12817

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

’ Dear Ms, Maxam:

I have received your letter of January 17, in which vou
questioned the legality of an executive session recently held by
the Town Board of the Town of Schroon.

By way of background, you wrote that a developer is pro-
posing to build a resort complex on privately owned land. Part
of the financing for the complex includes the issuance of bond
anticipation notes by the Town, as well as various Other govern-

) ment grants and loans. On November 28, the Town Board and the

project developer met in executive session "reportedly to discuss
financial and lease agreements”. You added that:

"Supervisor John Kelley said the meeting
was the direct result of questions raised
during a previous open town board meeting
concerning lease agreements and security

of the town against default by the developer.
It is also known that during this executive
session, more was discusséd :than what the
public was led to believe in that the
developer presented a revised plan of the
project which includes 124 condos. The
plan had already been submitted to the
Adirondack Park Agency."

162 WASHINGTON A VENUE, ALBANY, NEW YORK 12231
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You also pointed out that:

"The Town of Schroon has no control over
developer's acquisition of the property
and is trying to enter into a contract
for the lease of privately owned recre-
ational facilities for use at no charge
by its residents IF $4 million in BAN's
is provided for the project by the town."

You have requested an opinion "on the question if the
executive session was legal for the purpose called of simply
"negotiations"., 1In this regard, I offer the following comments.

First, as you are aware, the Open Meetings Law is based
upon a presumption of openness. Stated differently, meetings of
public bodies must be conducted open to the public, except to the
extent that an executive session may properly be convened to
discuss one or more of the topics described in paragraphs (a)
through (h) of section 105(1) of the Law.

Second, it is noted that the term "negotiations" appears
in the Open Meetings Law only in section 105(1) {(e). That provi-
sion permits a public body to enter into an executive session to
discuss "collective negotiations pursuant to article fourteen of
the civil service law". Article 14 is commonly known as the
"Taylor Law", and it involves the relationship between a public
employer and a public employee union. As such, section 105(1)
deals with executive sessions held to discuss collective bargain-
ing negotiations involving a public employee union. It is obvi-
ous that any "negotiations” occurring at the meeting in question
were unrelated to collective bargaining and that section
105(1) (e) would not have constituted a proper basis for entry
into an executive session.

While section 105(1) (h) pertains to certain discussions
relating to real property, I do not believe that it would have
been applicable under the circumstances that you described. The
cited provision permits a public body to enter into an executive
session to discuss:

"the proposed acquisition, sale or
lease of real property or the proposed
acquisition of securities, or sale or
exchange of securities held by such
public body, but only when publicity
would substantially affect the value
thereof .
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Based on the facts, the public has been aware of the location of
the real property to be developed, the parties involved and the
general nature of the project. Consequently, publicity would
not, in my view, have "substantially" affected the value of the
property. If my assumptions are accurate, section 105(1) (h)
could not have been asserted to conduct an executive session.

The only other provision which might have constituted a
basis for entry into an executive session is section 105(1) (f),
which authorizes the holding of an executive session to discuss:

"the medical, financial, credit or
employment history of a particular
person or corporation, or matters
leading to the appointment, employ-
ment, promotion, demotion, discipline,
suspension, dismissal or removal of a
particular person or corporation..."

It is possible that a portion of the discussion might have in-
volved the consideration of the "financial or credit history of a
particular...corporation". For instance, the Town Board might
have questioned the developer in terms of the firm's financial
reliability in conjunction with the possibility of default. To
the extent that the discussion involved that kind of issue, it
appears that the executive session was appropriately held. How-
ever, other aspects of the executive session, such as the review
of a revised plan, should, in my view, have been conducted in

public, for none of the grounds for closure would have apparently
applied,

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Robert J. Freeman
Executive Director

RJF:jm

cc: Town Board, Town of Schroon
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Ms, M

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence,
unless otherwise indicated.

Dear Ms. Dennis:

, I have received your letter of February 1, as well as the
correspondence attached to it.

You have reguested an advisory opinion with respect to the
implementation of the Freedom of Information Law and the Open
Meetings Law by the Village of Canastota. You raised issues
concerning the timeliness of response to requests for records,
the propriety of executive sessions and notice of meetings.

In this regard, I offer the following comments,

First, with respect to requests for records, I point out
that section 89 (1) (b) (iii) of the Freedom of Information Law -
requires the Committee on Open GCovernment to promulgate regula-
tions concerning the procedural aspects of the Law [21 NYCRR Part
1401]. In turn, section 87 (l) states that the governing body of
a public corporation, such as the Board of Trustees of the
Village, is required to adopt its own regulations consistent with
the Freedom of Information Law and the regulations promulgated by
the Committee.

The Law and the Committee's regulations prescribe time
limits within which an agency is required to respond to reguests.
Specifically, section 89(3) of the Freedom of Information Law and
section 1401.5 of the Committee's regulations provide that an
agency must respond to a request within five business days of the

. receipt of a request. The response can take one of three forms.
It can grant access, deny access, and if so, the denial should be
in writing stating the reasons, or the receipt of a request may
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be acknowledged in writing if more than five business days is
necessary to review or locate the records and determine rights of
access. When the receipt of the request is acknowledged within
five business days, the agency has ten additional business days
to grant or deny access. Further, if no response is given within
five business days of receipt of a request or within ten business
days of the acknowledgement of the receipt of a request, the
request is considered "constructively denied" [see regulations,
sections 1401.5(d) and 1401.7 (c)].

In my view, a failure to respond within the designated
time limits results in a denial of access that may be appealed to
the head of the agency or whomever is designated to determine
appeals. That person or body has ten business days from the
receipt of an appeal to render a determination. Moreover, copies
of appeals and the determinations that follow must be sent to the
Committee [see Freedom of Information Law, section 89(4) (a)l.

In addition, it has been held that when an appeal is made
but a determination is not rendered within ten business days of
the receipt of the appeal as required under section 89 (4) (a) of
the Freedom of Information Law, the appellant has exhausted his
or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Prac-
tice Rules [Floyd v. McGuire, 108 Misc. 24 87 AD 2d 388, appeal
dismissed 57 NY 24 774 (1982)].

Having contacted Ms. Sena Clarke, Village Clerk, I was
informed that she is attempting to comply with your requests.
She indicated that one of the reasons for the delay is due to the
recent death of the deputy clerk.

Second, based upon copies of minutes of "executive
meetings" that you sent, it appears that the Board of Trustees
may be acting in a manner inconsistent with the requirements of
the Open Meetings Law.

By way of background, section 102(1) of the Open Meetings:
Law defines "meeting" to mean "the official convening of a public
body for the purpose of conducting public business". It is-noted
that the Court of Appeals, the State's highest court, has inter-
preted the definition broadly to include so-called "work
sessions” and similar gatherings, even though there may be no
intent to take action [see Orange County Publications, Division
of Ottoway Newspapers, Inc. v. Council of the City of Newburgh,

60 AD 2d 409, aff'd 45 NY 24 947 (1978)]. As such, any gathering
of a quorum, a majority of the total membership of a public body,
held for the purpose of conducting public business constitutes a
"meeting" subject to the Open Meetings Law that must be convened
open to the public, whether or not there is an intent to vote or
to take action, and irrespective of the manner in which the
gathering may be characterized.
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With regard to executive sessions, I point out that the
phrase "executive session" is defined in section 102(3) of the
Law to mean a portion of an open meeting during which the public
may be excluded. As such, an executive session is not separate
and distinct from an open meeting, but rather is a part of an
open meeting. Section 105(1) of the Law prescribes a procedure
that must be accomplished by a public body, during an open
meeting, before it may enter into an executive session.
Specifically, the cited provision states in relevant part that:

"Upon a majority vote of its total
membership, taken in an open meet-
ing pursuant to a motion identify-
ing the general area or areas of
the subject or subjects to be con~
sidered, a public body may conduct
an executive session for the below
enumerated purposes only..."

The ensuing provisions specify and 1limit the topics that may
appropriately be discussed during an executive session. As such,
a public body may not enter into an executive session to discuss
the subject of its choice; on the contrary, unless the subject
matter falls within one or more of the topics listed in para-
graphs (a) through (h) of section 105(1) of the Law, a public
body would not have the authority to conduct an executive
session. Enclosed are copies of the Open Meetings Law and "Your
Right to Know", an explanatory brochure. Both list the grounds
for entry into an executive session.

The minutes of one "executive meeting” in my opinion indi-
cate a proper subject for a closed door discussion, for the
topic involved a matter leading to the appointment of a parti-
cular person [see Open Meetings Law, section 105(1) (£), ‘and
minutes of the meeting of December 29, 1988]. However, the min-
utes of a different executive session held on July 13 suggest
that there was no basis for conducting the discussion during an
executive session. The topics involved the payment of a bill and
bonding, neither of which appear to have fallen within the
grounds for entry into an executive session.

Third, section 104 of the Open Meetings Law requires that
every meeting be preceded by notice of the time and place of the
meeting. Subdivision (1) pertains to meetings scheduled at least
a week in advance and requires that notice be given to the news
media and to the public by means of posting in one or more
designated, conspicuous public locations not less than
seventy-two hours prior to such meetings. Subdivision (2) per-
tains to meetings scheduled less than a week in advance and re-
quires that notice be given to the news and to the public by
means Of posting "to the extent practicable" at a reasonable time
prior to such meetings.
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Lastly, section 106 of the Open Meetings Law pertains to
minutes of meetings. Subdivision (1) deals with minutes of open
meetings; subdivision (2) deals with minutes of executive
sessions, which must be prepared only if action is taken during
an executive session. Subdivision (3) states that:

"Minutes of meetings of all public
bodies shall be available to the

public in accordance with the pro-
visions of the freedom of informa-
tion law within two weeks from the
date of such meeting except that

minutes taken pursuant to subdivi-
sion two hereof shall be available
to the public within one week from
the date of the executive session."

Therefore, minutes of open meetings must be prepared and made
available within two weeks of such meetings; minutes of action
taken in an executive session must be prepared and made available
within one week of the executive session. If it is the practice
of the Board to approve minutes, but the Board does not meet
within two weeks to vote its approval, to comply with the Law,
it has been suggested that the clerk or the person who prepares
minutes should do so and make them available within the appro-
priate time. If they have not been approved, when disclosed,
they may be marked as "unapproved®", "draft" or "non-final". By
so doing, the public can generally learn what transpired at the
meeting; at the same time, notification is effectively given
that the minutes are subject to change.

In an effort to enhance compliance with law, copies of
this opinion will be sent to the Village.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

N ——

Robert J. Freeman
Executive Director

RJF:jm
Encs.
cc: Board of Trustees, Village of Canastota

Sena C. Clarke, Clerk :
Leo F. Kane, 11, Appeals Office
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The staff of the Committee on Open Government is authorized to

issue to advisory opinions. The ensuing staff advisory opinion

is based solely upon the facts presented in your correspondence.

Dear Mr. Olenick:

I have received your letter of January 26, which pertains

to a closed session held by the Town Board of the Town of
Huntington,

According to your letter:

"The meeting concerned a possible
settlement between the town and the
developers of a vacant farm. The
town attorney, Arlene Lindsay, and
several town councilmembers wanted
the discussions to take place in
closed session. She cited attorney-
client secrecy privilege, the fact
that a subject currently under 1liti-
gation would be discussed and public
knowledge of the proceedings would
change the value of the property."

You added that:

"Town Councilman William Rebolini dis-
agreed with these reasons because the
party that the town was in court with
would be in attendance at the meeting
negating the need for secrecy."”

In this regard, I offer the following comments.
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First, the Open Meetings Law provides two vehicles by
means of which a public body may meet in private. One vehicle is
the executive session, a portion of an open meeting that is
closed to the public in accordance with section 105 of the Law.
The other arises under section 108 of the Open Meetings Law,
which contains three exemptions from the Law. When a discussion
falls within the scope of an exemption, the provisions of the
Open Meetings Law do not apply. Relevant to your inquiry is
section 108(3), which exempts from the Open Meetings Law:

", ..any matter made confidential by
federal or state law".

When an attorney-client relationship has been invoked, it is con-
sidered confidential under section 4503 of the Civil Practice Law
and Rules, Therefore, if an attorney and client establish a
privileged relationship, the communications made pursuant to that
relationship would in my view be confidential under state law
and, therefore, exempt from the Open Meetings Law.

In terms of background, it has long been held that a muni-
cipal board may establish a privileged relationship with its
attorney [People ex rel. Updyke v. Gilon, 9 NYS 243 (1889);
Pennock v. Lane, 231 NYS 24 897, 898 (1962)]. However, such a
relationship is in my opinion operable only when a municipal
board or official seeks the legal advice of an attorney acting in
his or her capacity as an attorney, and where there is no waiver
of the privilege by the client.

In a judicial determination that described the parameters
of the attorney-client relationship and the conditions precedent
to its initiation, it was held that:

"In general, 'the privilege applies
only if (1) the asserted holder of
the privilege is or sought to become
a client; (2) the person to whom the
communication was made (a) is a mem-
ber of the bar of a court, or his sub-
ordinate and (b) in connection with
this communication relates to a fact
of which the attorney was informed
(a) by his client (b) without the
presence of strangers (c) for the
purpose of securing primarily either
(i) an opinion on law or (ii) legal
services (iii) assistance in same:
legal proceedings, and not (d) for
the purpose of committing a crime
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or tort; and (4) the privilege has
been (a) claimed and (b) not waived
by the client'" [People v. Belge,
59 aD 24 307, 399, NYS 2d 539, 540
(1977)].

Under the circumstances that you described, I do not be-
lieve that the attorney-client privilege could have been
asserted, for the developer's attorney, a person other than the
"client", i.e., the Town Board, was present. Due to the presence
of a person other than the client, the privilege, in my opinion,
was waived.

Second, and in a related vein, section 105(1) (d) of the
Open Meetings Law states that an executive session may be con-
vened for "discussions regarding proposed, pending or current
litigation". It has been held that the purpose of the so-called
litigation exception is "to enable a public body to discuss pend-
ing litigation privately, without baring its strategy to its
adversary through mandatory public meetings" [Weatherwax v.
Town of Stony Point, 97 A4 24 840, 841 (1983); also Matter of
Concerned Citizens to Review the Jefferson Mall v. Town Board,
83 AD 2d 612, 613, appeal dismissed, 54 NY 24 957 (1981)]. As
such, based upon judicial decisions, the presence of the Town's
adversary in litigation would, in my view, have negated the Town
Board's authority to conduct an executive session pursuant to
section 105 (1) (d).

Third, since it was asserted that "public knowledge of the
proceedings would change the value of the property", I point out
that section 105(1) (h) permits a public body to conduct an execu-
tive session to discuss:

"the proposed acquisition, sale or
lease of real property or the pro-
posed acquisition of securities, or
sale or exchange of securities held
by such public body, but only when
publicity would substantially affect
the value thereof."

From my perspective, the appropriate assertion of section
105(1) (h) is dependent upon the facts. It is unclear. ifor ex-
ample, whether publicity would "substantially affect® the value
of the property. Further, I believe that section 105(1) (h) is
applicable only when a public body is involved in the "acquisi-
tion, sale or lease of real property". If the transaction did
not involve those activities on the part of the Town, but rather
pertained to a transaction between private parties, section
105(1) (h) would not, in my opinion, have applied.
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Lastly, with respect to minutes of executive sessions, the
Open Meetings Law requires the preparation of minutes only when
action is taken during an executive session [see Open Meetings
Law, section 106(2). Therefore, if a public body discusses an
issue during an executive session but takes no action, there is
no requirement that minutes of the executive session be prepared.

In an effort to enhance compliance with the Open Meetings
Law, copies of this opinion will be sent to Town officials.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

LM 7. ot

Robert J. Freeman
Executive Director

RIF:jm

cc: Town Board
Arlene Lindsay, Town Attorney
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is based solely upon the facts presented in your correspondence.

‘ ‘Dear Councilman Rebolini:

I have received your letter of February 27 in which you
requested an advisory opinion concerning the Open Meetings Law.

It is your view that, "[w]ith respect to litigation
matters, meetings should only be closed to the public for the
express purpose of discussing litigation strategy". Neverthe-
less, you wrote that the Town Attorney and members of the Town
Board contend "that it is legally permissible to discuss litiga-
tion matters with opposing counsel in closed session".

In this regard, I offer the following comments.

As you are aware, section 105(1) (d) of the Open Meetings
Law permits a public body to enter into an executive session to
discuss "proposed, pending or current litigation". In interpret-
ing the intent of the quoted language, it has been held that the
purpose of section 105(1) (d) is "to enable a public body to dis-
cuss pending litigation privately, without baring its strategy to
its adversary through mandatory public meetings" [Matter of Con-
cerned Citizens to Review Jefferson Val. Mall v. Town Board, 83
AD 24 612, 613, appeal dismissed, 54 NY 24957 (1981)]. The same
language was also used by the Appellate Division in Weatherwax v.
Town of Stony Point, 97 AD 24 840, 841 (1983)]. Based upon those
decisions, a public body could not in my view justify an execu-

"’ tive session to discuss pending litigation with its adversary.

It is noted that both decisions cited above were rendered by the
Appellate Division, Second Department.
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I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

fhsadT 1 e

Robert J. Freeman
Executive Director

RJIJF:jm

cc: Town Board
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The staff of the Committee on Open Government is authorized to

issue to advisory opinions,

The ensuing staff advisory opinion

is based solely upon the facts presented in your correspondence.

Dear Ms.

Hammer:

I have received your letter of‘February 8 in which you

requested an advisory opinion concerning the Open Meetings Law.

Your inquiry involves:

"what constitutes a legitimate

item for discussion at an executive session rather than at an
open meeting of the Albany Board of Education." Specifically, you

wrote that:

"The issue pertains to the procedure
that the Board will follow to hire a
new superintendent of schools. The
procedure was announced at the Board
meeting in January, but had not been
discussed in public. When queried by
a member of the public as to when the
Board had decided on its course of
action, [you] were told that the Board
had discussed the issue at an execu-
tive session. According to Board
minutes, in addition to the regular
Board meeting in December, two separate
meetings were held for the purpose of
discussing personnel matters. When .
questioned about the appropriateness
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of discussing the hiring procedure
at an executive session, Board mem-
bers as well as the Board's attorney,
Stephen Herrick, claimed that this
was a personnel matter and could be
discussed in private."

In this regard, I offer the following comments.

First, as a general matter, the Open Meetings Law 1is based
on a presumption of openness. All meetings of public bodies must
be conducted open to the public, except to the extent that an
executive session may be convened in accordance with section 105
of the Law. Further, it is noted that in a landmark decision
rendered in 1978, the Court of Appeals, the state's highest
court, found that the term "meeting® includes any gathering of a
gquorum of a public body for the purpose of conducting public
business, whether or not there is an intent to take action and
regardless of the manner in which a gathering may be charac-
terized [see Orange County Publications v. Council of the City
of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)].  Every
meeting must be convened open to the public and preceded by
notice given in accordance with section 104 of the Open Meetings
Law.

If a gquorum of the Board attended the "two separate
meetings...held for the purpose of discussing personnel matters",
those gatherings, in my view, should have been preceded by
notice, convened open to the public, and conducted open to the
public to the extent required by the Open Meetings Law.

Second, the phrase "executive session” is defined in sec-
tion 102(3) of the Open Meetings Law to mean a portion of an open
meeting during which the public may be excluded. As such, an
executive session is not separate and distinct from a meeting,
but rather is a portion of an open meeting. The Law also con-
tains a procedure that must be accomplished during an open meet-
ing before an executive session may be held. Specifically, sec-
tion 105(1) states in relevant part that:

"[Ulpon a majority vote of its
total membership, taken in an
open meeting pursuant to a motion
identifying the general area or
areas of the subject or subjects
to be considered, a public body:
may conduct an executive session
for the below enumerated purposes
only..."




Ms. Virginia Hammer
February 14, 1989
Page -3~

As indicated in the language quoted above, a motion to enter into
an executive session must include reference to the "general area
or areas of the subject or subjects to be considered" during the
executive session. Further, a public body cannot conduct an
executive session to discuss the subject of its choice. On the
contrary, paragraphs (a) through (h) of section 105(1) specify
and limit the topics that may appropriately be considered during
an executive session.

Third, with respect to a discussion of "personnel
matters", I point out that the term "personnel" appears nowhere
in the Open Meetings Law. It is also noted that the so-called
"personnel" exception for entry into executive session has been
clarified since the initial enactment of the Open Meetings Law.
In its initial form, section 105(1) (f) of the Open Meetings Law
permitted a public body to enter into an executive session to
discuss:

", ..the medical, financial, credit or
empl oyment history of any person or
corporation, or matters leading to the
appointment, employment, promotion,
demotion, discipline, suspension,
dismissal or removal of any person or
corporation..."

Under the language quoted above, public bodies often convened -
executive sessions to discuss matters that dealt with "personnel"
generally, tangentially, or in relation to policy concerns.
However, the Committee consistently advised that the provision
was intended largely to protect privacy and not to shield matters
of policy under the guise of privacy.

To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several
of which became effective on October 1, 1979. The recommendation
made by the Committee regarding section 105(1) (f) was enacted and
now states that a public body may enter into an executive session
to discuss:

"...the medical, financial, credit or
employment history of a particular
person or corporation, or matters
leading to the appointment, employ-
ment, promotion, demotion, discipline,
suspension, dismissal or removal of

a particular person or corporation..."
(emphasis added).
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Due to the insertion of the term "particular" in section 105(1)
(£), I believe that a discussion of "personnel" may be considered
in an executive session only when the subject involves a parti-
cular person or persons, and only when one or more of the topics
listed in section 105(1) (f) are considered.

In my opinion, a discussion by the Board of its hiring
procedure would not have focused upon a "particular person". If
the discussion involved the procedure to be followed for hiring a
new superintendent, I do not believe that any of the grounds for

entry into an executive session could justifiably have been
asserted.

Fourth, judicial decisions indicate that a motion con-
taining a recitation of the language of the grounds for executive
session, or "personnel matters", for example, without more, fails
to comply with the Law. For instance, in a decision containing a
discussion of minutes that referred to various bases for entry
into executive session, it was found that:

"[Tlhe minutes of the March 26, 1981
meeting indicate that the Board
voted on two separate occasions to
enter executive gession to discuss
'personnel' and 'negotiations' with-
out further amplification. On May
28, 1981, the Board again entered
into executive session on two
occasions. The reasons given for
doing so were to discuss a 'legal
problem' concerning the gymnasium .
floor replacement and for 'personnel
items'. Again, on June 11, 1981,
the Board voted to enter executive
session of 'personnel matters'.

"We believe that merely identifying
the general areas of the subjects to
be considered in executive session
as 'personnel', 'negotiations', or
'‘legal problems' without more is
insufficient to comply with Public
Officers Law section 100([1].

"With respect to 'personnel', Public
Officers Law section 100[1] [f] per-
mits a public body to conduct an
executive session concerning certain
matters regarding a 'particular
person'. The Committee on Public
Access to Records has stated -that
this exception to the open meetings
law is intended to protect personal




Ms. Virginia Hammer
February 14, 1989
Page -5-

privacy rather than shield matters
of policy under the guise of
privacy... Therefore, it would seem
that under the statute matters re-
lated to personnel generally or to
personnel policy should be discussed
in public for such matters do not
deal with any particular person.
When entering into executive session
to discuss personnel matters of a
particular individual, the Board
should not be required to reveal the
identity of the person but should
make it clear that the reason for
the executive session is because
their discussion involves a
'particular' person..." [Doolittle
v. Board of Education, Sup. Ct.,
Chemung Cty., Oct. 20, 1981: see
also Becker v. Town of Roxbury,
Sup. Ct., Chemung Cty., April 1,
1983].

In view of the foregoing, it has been advised that a mo-
tion to enter into executive session to discuss "personnel", or
"personnel matters", without additional description, is
inadequate. Where section 105(1) (f) may be asserted, I believe
that a motion for entry into an executive session should contain
two components, inclusion of the term "particular", and reference
to one or more of the topics appearing in that provision. For
instance, a motion to discuss "the employment history of a parti-
cular person" (without identifying the person) would be proper;

a citation of "personnel matters" would not in my view be
sufficient to comply with the statute.

To attempt to enhance compliance with the Open Meetings
Law, copies of this opinion will be sent to the President of the
Board and the Board's attorney.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Slncerely,

W§fw~___—

Robert J. Freeman
_Executive Director

RIJF:jm S _ S
cc: Regina Chlcorelll, President, Albany Board of Education
Stephen Herrick, Attorney
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The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Ms. Vedder:

I have received your letter of February 6, as well as the
‘ materials attached to it.

According to the correspondence, you requested from the
Horseheads Central School District minutes of meetings of the
Board of Education held on particular dates. You indicated that
you were especially interested in obtaining minutes involving the
Board's decision to terminate your employment, including minutes
of executive sessions. In response to the request, Dr. Kenneth
Galbraith, Director of Human Resources, forwarded minutes of the
open meetings held on the dates specified. He also wrote in an
ensuing letter that "no formal action was taken in an executive
session on any matter and specifically the Board of Education
took no action in executive session regarding the termination of
your service". Dr. Galbraith added that "there are no minutes
of the Executive Session", and that the Board's action concerning
your termination was taken in "open session".

You have requested my assistance in obtaining additional
information on the matter. 1In this regard, I offer the following
comments,

First, as a general rule, a public body subject to the

Open Meetings Law may take action during a properly convened

executive session [see Open Meetings Law section 105(1))]. 1If

action is taken during an executive session, minutes reflective
. of the action, the date and the vote must -be recorded in minutes

pursuant to section 106(2). It is noted that under section

106 (3) of the Open Meetings Law minutes of both open meetings and

executive sessions are available in accordance with the Freedom
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of Information Law. Nevertheless, various interpretations of the
Education Law, section 1708(3), indicate that, except in situa-
tions in which action during a closed session is permitted or
required by statute, a school board cannot take action during an
executive session (see United Teachers of Northport v. Northport
Union Free School District, 50 AD 2d 897 (1975); Kursch et al wv.
Board of Education, Union Free School District #1, Town of North
Hempstead, Nassau County 7AD 24 922 (1959); Sanna V.
Lindenhurst, 107 Misc. 24 267, modified 85 AD 2d 157 aff'd 58 NY
626 (1982)]. More importantly under the circumstances, if no
action is taken in an executive session, the Open Meetings Law
does not require that minutes of the executive session be pre-
pared.

In sum, since the Board took no action concerning your
termination during an executive session, there would be no re-
guirement that minutes of the executive session be prepared.
Therefore, Dr. Galbraith's response indicating that there are no
minutes of the executive session is, in my view, appropriate and
consistent with law.

Second, with respect to access to records, I point out
that the Freedom of Information Law pertains to existing records.
Section 89(3) of the Law states in part that an agency need not
Ccreate Or prepare a record in response to a reguest. Since no
minutes of the executive sessions in gquestion exist, I do not
believe that school district officials would be obliged to pre-
pare new records in response to a request made under the Freedom
of Information Law. Similarly, if no records exist reflective of
the reasons for your dismissal, the District would not be re-
qgquired by the Freedom of Information Law to create records re-
flective of those reasons.

Third, with regard to other records that may exist relat-
ing to the issue, I point out that the Freedom of Information Law
is based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87(2) (a) through (i) of the Law.
Assuming that any such records exist, several provisions may be
relevant,

Perhaps most significant would be communications among or
between members of the staff of the District and the Board.
Those records would fall within the scope of section 87(2) (g) of
the Freedom of Information Law, which states that an agency may
withhold records that:

"are inter-agency or intra-agency
materials which are not:

i. statistical or factual tabu-
lations or data:
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ii. instructions to staff that
affect the public;

iii., final agency policy or de-
terminations; or

iv. external audits, including

but not limited to audits performed
by the comptroller and the federal
government..."

It is noted that the language quoted above contains what in ef-
fect is a double negative. While inter-agency or intra-agency
materials may be withheld, portions of such materials consisting
of statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available. Concurrently, those
pertions of inter-agency or intra-agency materials that are re-
flective of opinion, advice, recommendation and the like could in
my view be withheld. Based upon section 87 (2) (g), it has been
held that "predecisional materials" consisting of opinions or
recommendations may be withheld [see e.g., McAulay v, Board of
Education, City of New York, 61 AD 24 1048 (1978), aff'd 48 NY 2d
659 (aff'd w/no opinion); Kheel v, Ravitch, 62 NY 24 1 (1984):
Miracle Mile Associates v, Yudelson, 68 AD 24 176, 48 NY 24 706,
motion for leave to appeal denied (1979)].

Since I am unaware of the nature or content of any records
that might exist in relation to the issue, I cannot provide more
specific guidance.

I hope that the foregoing has served to clarify the matter
and that I have been of some assistance. Should any further
questions arise, please feel free to contact me.

Sincerely,

T Lo

Robert J. Freeman
Executive Director

RJF:jm

cc: Dr. Kenneth Galbraith
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing statf advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Mr. Colao:

I have received your letter of February 6 in which you
‘ requested an advisory opinion concerning the Open Meetings Law.

Your inquiry concerns a gathering "set by" Deputy Mayor
Alan Perkowski of the Village of Pine Valley. Mr. Perkowski
apparently requested that the Village Clerk and one trustee to be
bPresent at 7 p.m.; he asked a different trustee to be present at
8 p.m. Although it is unclear from yvour letter whether the
gathering was open, you wrote that Mr. Perkowski said that "this
is not a public meeting and notification is not required", for
there would be no quorum present at any time.

In this regard, if indeed there was no quorum of the Board
of Trustees present, I do not believe that the Open Meetings Law
would have applied. As indicated in previous correspondence, the
Open Meetings Law applies to meetings of a public body. A
"meeting” generally includes the convening of a quorum of a pub-
lic body, a majority of its total membership, for the purpose of
conducting public business. It would appear that the Deputy
Mayor sought to discuss certain issues with individual members of
the Board of Trustees. Further, the facts suggest that at no
time during the evening in question was theré a quorum of the
Board present, or an intent to have a quorum of the Board
present. If the Deputy Mayor met with certain trustees indivi-
dually, and if no quorum of the Board was present at any time
during the course of the gatherings, I do not believe that the
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Open Meetings Law would have been applicable, for there was no
gquorum and, consequently, no "meeting" subject to the Open Meet-
ings Law. If the gathering did not constitute a "meeting", there
would have been no requirement that notice be given. Similarly,
as I understand the facts, the public would not have had the
right to be present.

Lastly, you wrote that the discussion involved interview-
ing a planner. Notwithstanding my previous remarks, if the
gathering had been a "meeting" subject to the Open Meetings Law,
it appears that an interview could have been conducted during an
executive session. Section 105(1) (f) of the Open Meetings Law
permits a public body to enter into an executive session to
discuss:

"the medical, financial, credit or
employment history of a particular
person or corporation, or matters
leading to the appointment, employ-
ment, promotion, demotion, discipline,
suspension, dismissal or removal of
a particular person or corporation...”

It would appear that the discussion involved the "employment
history" or perhaps a matter leading to the appointment or em-
ployment of a particular person. If that was so, and even if the
gathering had been a meeting subject to the Open Meetings Law,

an executive session could, in my opinion, have properly been
held.

I hope that the foregoing serves to clarify the scope of
the Open Meetings Law.” Should any further guestions arise,
please feel free to contact me.

Sincerely,

Mwﬁ( L T—

Robert J. Freeman
Executive Director

RJF:jm

cc: Alan Perkowski, Deputy Mayor
Maryanne Soika, Clerk
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The staff of the Committee.on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Mr. Barbarite:

. I have received your letter of February 7, as well as the
materials attached to it. Your correspondence reached this
office on February 13.

You have raised a series of issues concerning compliance
with the Open Meetings Law by the Board of Trustees of the
Village of Monticello. They deal with the propriety of executive
sessions held by the Board, the procedure for entry into execu-
tive sessions, and whether the Bcard and the Village Manager may
"meet in the manager's office as a group, behind closed doors,
prior to and/or after Board meetings".

In this regard, I offer the following comments.

First, as a general matter, the Open Meetings Law is based
on a presumption of openness. All meetings of public bodies must
be conducted open to the public, except to the extent that an
executive session may be convened in accordance with section 105
of the Law. Further, it is noted that in a landmark decision:
rendered in 1978, the Court of Appeals, the state's highest
court, found that the term "meeting" includes any gathering of a
quorum of a public body for the purpose of conducting public
business, whether or not there is an intent to take action and
regardless of the manner in which a gathering may be charac- -
terized [see Orange County Publications v. Council of the City
of Newburgh, 60 AD 24 409, aff'd 45 NY 24 947 (1978)]. Every

. meeting must be convened open to the public and preceded by
notice given in accordance with section 104 of the Open Meetings
Law.
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Assuming that a quorum of the Board attends the gatherings
in the Village Manager's office that are held prior to and/or
after Board meetings for the purpose of discussing or conducting
public business, it would appear that those gatherings constitute
"meetings" subject to the requirements of the Open Meetings Law.

Second, the phrase "executive session" is defined in sec-
tion 102(3) of the Open Meetings Law to mean a portion of an open
meeting during which the public may be excluded. As such, an
executive session is not separate and distinct from a meeting,
but rather is a portion of an open meeting. The Law also con-
tains a procedure that must be accomplished during an open meet-
ing before an executive session may be held. Specifically, sec-
tion 105(1) states in relevant part that:

"[Ulpon a majority vote of its
total membership, taken in an
open meeting pursuant to a motion
identifying the general area or
areas of the subject or subjects
to be considered, a public body
may conduct an executive session
for the below enumerated purposes
only..."

As indicated in the language quoted above, a motion to enter into
an executive session must include reference to the "general area
or areas of the subject or subjects to be considered”" during the
executive session. Further, a public body cannot conduct an
executive session to discuss the subject of its choice. On the
contrary, paragraphs (a) through (h) of section 105(1l) specify
and limit the topics that may appropriately be considered during
an executive session.

Third, the minutes indicate that the Board has held execu-
tive sessions to discuss "personnel matters". Here I point out
that the term "personnel" appears nowhere in the Open Meetings
Law. It is also noted that the so-called "personnel" exception
for entry into executive session has been clarified since the
initial enactment of the Open Meetings Law. In its initial form,
section 105(1) (f) of the Open Meetings Law permitted a public
body to enter into an executive session to discuss:

" ..the medical, financial, credit or
employment history of any person or -
corporation, or matters leading to the
appointment, employment, promotion,
demotion, discipline, suspension,
dismissal or removal of any person or
corporation,..”
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Under the language quoted above, public bodies often comvened
executive sessions to discuss matters that dealt with "personnel®
generally, tangentially, or in relation to policy concerns.
However, the Committee consistently advised that the provision
was intended largely to protect privacy and not to shield matters
of policy under the guise of privacy.

To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several
of which became effective on October 1, 1979. The recommendation
made by the Committee regarding section 105(1) (f) was enacted and
now states that a public body may enter into an executive sesSsiOn
to discuss:

", ..the medical, financial, credit or
employment history of a particular
person Or corporation, or matters
leading to the appointment, employ-
ment, promotion, demotion, discipline,
suspension, dismissal or removal of

a particular person or corporation..."
(emphasis added).

Due to the insertion of the term "particular" in section 105(1)
(f), I believe that a discussion of "personnel" may be considered
in an executive session only when the subject involves a parti-
cular person or persons, and only when one or more of the topics
listed in section 105(1) (f) are considered.

Moreover, judicial decisions indicate that a motion con-
taining a recitation of the language of the grounds for executive
session, or "personnel matters”, for example, without more, fails
to comply with the Law. For instance, in a decision containing a
discussion of minutes that referred to various bases for entry
into executive session, it was found that:

"[Tlhe minutes of the March 26, 1981
meeting indicate that the Board
voted on two separate occasions to
enter executive session to discuss
'personnel' and 'negotiations' with-
out further amplification. On May
28, 1981, the Board again entered
into executive session on two
occasions. The reasons given for
doing so were to discuss a 'legal
problem' concerning the gymnasium
floor replacement and for 'personnel
items'. Again, on June 11, 1981,
the Board voted to enter executive
session of 'personnel matters'.
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"We believe that merely identifying
the general areas of the subjects to
be considered in executive session
as 'personnel', 'negotiations', or
'legal problems' without more is
insufficient to comply with Public
Officers Law section 100[1].

"With respect to 'personnel', Public
Officers Law section 100([1] [f] per-
mits a public body to conduct an
executive session concerning certain
matters regarding a 'particular
person'. The Committee on Public
Access to Records has stated that
this exception to the open meetings
law is intended to protect personal
privacy rather than shield matters
of policy under the guise of
privacy... Therefore, it would seem
that under the statute matters re-
lated to personnel generally or to
personnel policy should be discussed
in public for such matters do not
deal with any particular person.
When entering into executive session
to discuss personnel matters of a
particular individual, the Board
should not be required to reveal the
identity of the person but should
make it clear that the reason for
the executive session is because
their discussion involves a
'particular' person..." [Doolittle
v. Board of Education, Sup. Ct.,
Chemung Cty., Oct. 20, 1981; see
also Becker v, Town of Roxbury,
Sup. Ct., Chemung Cty., April 1,
1983].

In view of the foregoing, it has been advised that a mo-
tion to enter into executive session to discuss "personnel", or
"personnel matters", without additional description, is
inadequate. Where section 105(1) (f) may be asserted, I believe:
that a motion for entry into an executive session should contain
two components, inclusion of the term "particular", and reference
to one or more of the topics appearing in that provision. For
instance, a motion to discuss "the employment history of a parti-
cular person" (without identifying the person) would be proper;

a citation of "personnel matters" would not in my view be
sufficient to comply with the statute.
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In the context of your questions, a discussion concerning
the adoption of "a policy of not appointing husbands and wives to
the same committees" should, in my opinion, have been considered
in public. Presumably, the policy would be applicable to any
married persons who might serve on a committee. If that was so,
the issue, in terms of policy considerations, would not have
involved or focused upon a "particular person" or persons.

Lastly, I cannot advise with respect to the propriety of
the executive session held to discuss a contract with the Kubota
America Corporation, for there is insufficient information re-
garding the session. It is possible, however, that some aspects
of the discussion might have involved the financial or credit
history of a particular corporation, which could appropriately
have been considered during an executive session pursuant to
section 105(1) (f), which was quoted earlier.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Pt Tobe——

Robert J. Freeman
Executive Director

RIF:jm

cc: Board of Trustees, Village of Monticello
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Mr. Bill Bateman

Dear Mr., Bateman:
I have received your thoughtful letter of February 9.

Your letter pertains to the lack of responsiveness by
officials of Allegany County. Specifically, at a public hearing
concerning the County's proposed budget held on November 23, the

. day before Thanksgiving, several members of the public asked
questions that County officials apparently refused to answer.
For instance, after a question was raised concerning "the pending
contract for tipping fees relative to garbage disposal™, no
answer was given. Nevertheless, on the next day that the local
newspaper was published, an article indicated that the tipping
fee would be $51.75 per ton, The article also stated that no
contract had yet been signed.

Based on the foregoing, you questioned the purpose of a
public hearing. 1In addition, you asked that I "challenge" and
"consider investigating" the hearing.

In this regard, I offer the following comments.

First, as indicated in earlier correspondence, although a
public hearing offers members of the public an opportunity to
express their views concerning an issue, I am unaware of any
requirement that public officials who conduct a hearing must
respond to questions that may be raised.

Second, the Committee on Open Government is authorized to
advise with respect to the Open Meetings Law, which pertains to
meetings of public bodies. In my view, there is a distinction
between a meeting and a hearing. A meeting generally involves a

. Situation in which a quorum of a public body convenes to deliber-
ate and to conduct public business collectively as a body. I do
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not believe that a hearing necessarily requires the presence of a
quorum. Further, it is held not for the purpose of deliberating
or acting, but rather to enable the public to speak. It is also
noted that the Committee has no authority to bring suit or to
investigate.

Lastly, with respect to the information given to the
reporter, I can only conjecture as to how she might have obtained
it. It might have been acquired in response to a question
answered by a county official, perhaps an official who was not
present at the hearing. It is possible, too, that she might have
requested and obtained records pursuant to a request made under
the Freedom of Information Law.

I regret that I cannot be of greater assistance, Should
any further questions arise, please feel free to contact me,

Sincerely,

AL Fra

Robert J. Freeman
Executive Director

RJF:jm

cc: Allegany County Legislature
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Ms. Sieling:

I have received your 1etter of February 9, as well as the
materials attached to it.

Your inguiry concerns the implementation of the Open Meet-
ings Law by the Town Board of the Town of Day. Your questions
pertain to notice of meetings and the propriety of executive
sessions. You wrote that notice is generally published in the
local newspaper on the days that a meeting is to be held, but
that notice is not posted in a public place.  You also indicated
that the Planning Board "never" publicizes its meetings.

Further, copies of minutes of meetings refer to executive ses-
sions held to discuss "personnel" and "possible litigation". You
also wrote that an executive session was held to discuss "the
purchase of a parcel of land to be used by the Town for sand
mining", but that none of the grounds for entry into executive
session would, in your view, have applied.

In this regard, I offer the follow1ng comments.
First, with regard to notice of meetlngs, sectlon 104 of

the Open Meetings Law, which pertains to notice requirements,
provides that:

162 WA$HINGTQN A VENUE ALBANY; NEW YORK 12231
(578)474 -2518, 2791
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"1. Public notice of the time and
place of a meeting scheduled at least
one week prior thereto shall be given
to the news media and shall be conspicu-
ously posted in one or more designated
public locations at least seventy-two
hours before each meeting.

2. Public notice of the time and
place of every other meeting shall be
given, to the extent practicable, to
the news media and shall be conspicu-
ously posted in one or more designated
public locations at a reasonably time
prior thereto,

3. The public notice provided for by
this section shall not be construed to
require publication as legal notice."

Stated differently, if a meeting is scheduled at least a week in
advance, notice of the time and place should be given to the news
media (at least two) and to the public by means of posting in one
or more designated public locations, not less than seventy-two
hours prior to the meeting. If a meeting is scheduled less than
a week in advance, again, notice must be giveén to the news media
and posted in the same manner as described above, "to the extent
practicable", at a reasonable time prior to the meeting. There-
fore, if, for example, there is a need to convene quickly, the
notice requirements can generally be met by telephoning the local
news media and by posting notice in one or more designated loca-
tions. I point out that when notice is given to a newspaper, for
example, there is nothing in the Law that requires that the news-
paper publish the notice. Similarly, there is no direction con-
cerning the date on which a newspaper publishes a notice of a
meeting. It is noted that section 104 applies to all public
bodies, including a planning board.

Second, in terms of the procedure for entry into an execu-
tive session, a motion for entry into an executive session must
indicate the topic or topics to be discussed. As stated in sec-
tion 105(1) of the Law, which in part describes the procedure for
entry into executive session:

"Upon a majority vote of its total mem-
bership, taken in an open meeting pur-
suant to a motion identifying the general
area or areas of the subject or subjects
to be considered, a public body may con-
duct an executive session for the below
enumerated purposes only..."
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Based upon the language quoted above, it is reiterated that a
motion to enter into an executive session must include, in
general terms, reference to the subject or subjects to be
considered behind closed doors.

Third, the provisions in the Open Meetings Law concerning
"litigation" are found in section 105(1) (d). The cited provision
permits a public body to enter into an executive session to dis-
cuss "proposed, pending or current litigation". In construing
the language quoted above, it has been held that:

"The purpose of paragraph d is 'to enable

a public body to discuss pending litiga-
tion privately, without baring its strategy
to its adversary through mandatory public
meetings' (Matter of Concerned Citizens to
to Review Jefferson Val. Mall v. Town Bd.
of Town of Yorktown, 83 AD 24 612, 613, 441
NYS 24 292). The belief of the town's
attorney that a decision adverse to peti-
tioner 'would almost certainly lead to
litigation' does not justify the conduct-
ing of this public business in an executive
session. To accept this argument would be
to accept the view that any public body
could bar the public from its meetings
simply be expressing the fear that liti-
gation may result from actions taken
therein. Such a view would be contrary

to both the letter and the spirit of the
exception" [Weatherwax v. Town of Stony
Point, 97 AD 24 840, 841 (1983)].

Based upon the judicial interpretation of section 105(1) (d), I
believe that the exception is intended to permit a public body to
discuss its litigation strategy behind closed doors, rather than
issues that might eventually result in litigation. Further,
since "possible” or "potential” litigation could be the result of
nearly any topic discussed by a public body, an executive session
could not in my view be held to discuss an issue merely because
there is a "potential" for litigation.

Further, with regard to the sufficiency of a motion to
discuss "litigation" or "possible litigation", it has been held
that:

"Tt is insufficient to merely regurgitate
the -statutory language; to wit, ‘'discus-
sions regarding proposed, pending or -
current litigation', This boilerplate
recitation does not comply with the intent
of the statute. To validly convene an
executive session for discussion of pro-
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posed, pending or current litigation, the
public body must identify with particu-
larity the pending, proposed or current
litigation to be discussed during the
executive session" [Daily Gazette Co.,
Inc. v. Town Board, Town of Cobleskill,
44 NYS 24 44, 46 (1981), emphasis added
by court].

Similarly, there is both legislative history and judicial
precedent concerning the so-called "personnel" exception for
entry into executive session, which has been clarified since the
initial enactment of the Open Meetings Law.

In its initial form, section 105(1l) (£) of the Open Meet-
ings Law permitted a public body to enter into an executive ses-
sion to discuss:

"...the medical, financial, credit or
employment history of any person or
corporation, or matters leading to the
appointment, employment, promotion,
demotion, discipline, suspension,
dismissal or removal of any person or
corporation..."

Under the language quoted above, public bodies often convened
executive sessions to discuss matters that dealt with "personnel”
generally, tangentially, or in relation to policy concerns.
However, the Committee consistently advised that the provision
was intended largely to protect privacy and not to shield matters
of policy under the guise of privacy.

To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several
of which became effective on October 1, 1979. The recommendation
made by the Committee regarding section 105 (1) (f) was enacted and
now states that a public body may enter into an executive session
to discuss:

"...the medical, financial, credit or
employment history of a particular

person or corporation, or matters
leading to the appointment, employ-- -
ment, promotion, demotion, discipline,
suspension, dismissal or removal of

a particular person or corporation..."
(emphasis added).
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Due to the insertion of the term "particular" in section 105(1)
(f), I believe that a discussion of "personnel" may be considered
in an executive session only when the subject involves a parti-
cular person or persons, and only when one or more of the topics
listed in section 105(1) (f) are considered.

Further, judicial decisions indicate that a motion con-
taining a recitation of the language of the grounds for executive
session, or "personnel", for example, without more, fails to
comply with the Law. For instance, in a decision containing a
discussion of minutes that referred to various bases for entry
into executive session, it was found that:

"{Tlhe minutes of the March 26, 1981
meeting indicate that the Board
voted on two separate occasions to
enter executive session to discuss
'personnel' and 'negotiations' with-
out further amplification. On May
28, 1981, the Board again entered
into executive session on two
occasions.  The reasons given for
doing so were to discuss a 'legal
problem' concerning the gymnasium
floor replacement and for 'personnel
items'., Again, on June 11, 1981,
the Board voted to enter executive
session of 'personnel matters'.

"We believe that merely identifying
the general areas of the subjects to
be considered in executive session
as 'personnel', 'negotiations', or
'legal problems' without more is .
insufficient to comply with Public
Officers Law section 100[1].

"With respect to 'personnel’, Public
Officers Law section 100[1][f] per-
mits -a public body to conduct an.
executive session concerning certain
matters regarding a 'particular
person'. The Committee-on Public
Access to Records has stated that -
this exception to the open meetings
law is intended to protect personal
privacy rather than shield matters
of policy under the guise of
privacy... Therefore, it would seem
that under the statute matters re-
lated to personnel generally or to
personnel policy should be discussed
in public for such matters do not
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deal with any particular person.
When entering into executive session
to discuss personnel matters of a
particular individual, the Board
should not be required to reveal the
identity of the person but should
make it clear that the reason for
the executive session is because
their discussion involves a
'particular' person...”" [Doolittle
v. Board of Education, Sup. Ct.,
Chemung Cty., Oct. 20, 1981; see
also Becker v. Town of Roxbury,
Sup. Ct., Chemung Cty., April 1,
1983].

In view of the foregoing, it has been advised that a mo-
tion to enter into executive session to discuss "personnel", or
"personnel matters", without additional description, is
inadequate. Where section 105 (1) (f) may be asserted, I believe
that motion for entry into an executive session should contain
two components, inclusion of the term "particular", and reference
to one or more of the topics appearing in that provision. For
instance a motion to discuss "the employment history of a parti-
cular person" (without identifying the person) would be proper;
a citation of "personnel" would not in my view be sufficient to
comply with the statute.

Lastly, you referred to section 105(1) (h) in conjunction
with the possible purchase of real property. That provision
permits a public body to enter into an executive session to
discuss:

"the proposed acquisition, sale or
lease of real property or the proposed
acquisition of securities, or sale or
exchange of securities held by such-
public body, but only when publicity
would substantially affect the wvalue
thereof. "

Based upon the language quoted above, not every issue concerning
a real estate transaction may be considered during an executive
session. Only when "publicity would substantially affect the-
value" of the property in conjunction with a discussion of the
acquisition, sale or lease of real property would section
105(1) (h) justify the holding of an executive session. - As such,
the propriety of an executive session held under section 105

(1) (h) would be dependent upon specific facts and c1rcumstances.

In an effort to enhance compllance W1th the Open Meetlngs
Law, a copy of this opinion will be sent to the Town Board.
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I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

LA 1.1

Robert J. Freeman
Executive Director

RIF:jm

cc: Town Board, Town of Day
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The staff of the Committee on Open Government is authorized to

issue to advisory opinions. The ensuing staff advisory opinion

is based solely upon the facts presented in your correspondence.
. unless otherwise indicated.

Dear Ms. Hochberg:

I have received your letter of February 12 in which you
requested an advisory opinion concerning the Open Meetings Law.

According to your letter:

"All of Westchester County's contracts
are let by the Board of Acguisition and
Contract (A and C), which is established
by the County Charter. There are three
voting members of A and C: the County
Executive, who chairs A and C; the
Commissioner of Public Works; and the
Chairman of the County Board of Legis-
lators.

"The Deputy County Executive chairs-
the meetings and votes in place of the
County Executive in his absence. A
section head from the Department of -
Public Works is designated to vote in
place of the Commissioner of Public
Works when the Commissioner is absent.
. The Vice Chairman of the Board of

: Legislators acts in the place of  the
Chairman of the Board of Legislators
in his absence."
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You added that "formal" A and C meetings are conducted in public
and that its meetings are attended by various department heads
and support staff.

Having frequently attended those meetings, you learned
that "a so-called 'Pre-Board' session is held to discuss the
agenda". You wrote that you have been informed that the Deputy
County Executive chairs the "Pre-Board" sessions, that the
department heads and staff who attend the public meetings also
attend those sessions, and that the Commissioner of Public Works
does not attend, "but the designated section head, who is a vot-
ing member of A and C when the Commissioner is not present,
attends in his place". Further, although neither the Chairman
nor the Vice Chairman of the Board of Legislators attends the
Pre-Board sessions, non-voting staff of the Board of Legislators
attend the sessions.

Based on the foregoing, you have asked whether the
Pre-Board sessions are meetings subject to the Open Meetings Law,
"given the fact that a quorum of two persons with the authority
to vote are present at those Pre-Board meetings". 1In addition,
"given the fact that members of the staff of the County Board of
Legislators attend Pre-Board" sessions, you asked whether you, as
a County Legislator, can be refused permission to attend the-
Pre-Board sessions. You raised that gquestion because the County
Executive claimed "that Pre-Board was not subject to the Open:
Meetings Law and was open only to selected members of the Execu-
tive Branch".

In this regard, I offer the following comments.

First, I believe that A and C constitutes a public body
subject to the requirements of the Open Meetings Law. Section
102(2) of that statute defines the phrase "public body" to mean:

"...any entity, for which a quorum is
required in order to conduct public
business and which consists of two or

more members, performing a governmental
function for the state or for an agency

or department thereof, or for a public-
corporation as defined in section sixty-
six of the general construction law, or
committee or subcommittee or other similar
body of such public body."

A and C, which was established in the County Charter, consists
of three members. It is in my view required to conduct public
business by means of a quorum pursuant- to section 41 of the
General Construction Law. Since it determines the County's
contractual relations, I believe that it clearly performs- a
governmental function for a public corporation, Westchester
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County.

Second, it is assumed that each of the three members of
the A and C has the power to delegate his authority to vote and
carry out other duties inherent in his role on the A and C to a
person acting in his stead. You indicated in your letter and
confirmed by phone that delegates of the three members, such as
the Deputy County Executive, the Vice Chairman of the Board of
Legislators, and a section head designated by the Commissioner of
Public Works, have voted at the A and C's formal public meetings.

‘Third, the voting delegates of two of the members of the A
and C, according to your letter, attend the Pre-Board meetings to
discuss the agenda of upcoming meetings that will be held two
days later. Although the County Executive has contended that
those gatherings are open only to "selected members of the Execu-
tive Branch", you indicated that notice of those sessions is
effectively given to the Board of Legislators, for the Board "is
represented by some of its staff members". If that is so, if the
sessions are attended by representatives of both the executive
and legislative branches, I believe that the Pre-Board sessions
are "meetings" subject to the Open Meetings Law.

A quorum of the A and C, two of its three members would be
present. Further, since they attend the session to review or
determine the agenda, (i.e., the subjects to be considered at the
ensuing formal meeting), the two members apparently conduct the
Pre-Board sesions in their capacities as members of the A and C.

It is important to note that the courts have interpreted
the term "meeting”" expansively. In a landmark decision rendered
in 1978, the state's highest court, the Court of Appeals, held
that any gathering of a quorum of a public body for the purpose
of conducting public business constitutes a "meeting" subject
to the Open Meetings Law, whether or not there is an intent to
take action, and regardless of the manner in which a gathering
may be characterized [see Orange County Publications, Division of
Ottoway Newspapers, Inc. v. Council of the City of Newburgh, 60
AD 2d 409, aff'd 45 NY 2d 947 (1978)]. The Court affirmed a
decision rendered by the Appellate which dealt specifically with
so-called "work sessions" and similar gatherings during which
there was merely an intent to discuss, but no intent to take
formal action. In so holding, the court stated:

"We believe that the Legislature inten-

ded to include more than the mere formal
act of voting or the formal execution of
an official document. Every step of the
decision-making process, including the

decision itself, is -a necessary prelimi-
nary to- formal action. ' Formal acts have
always been matters of public record and
the public has always been made aware of
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how its officials have voted on an issue.
There would be no need for this law if
this was all the Legislature intended.
Obviously, every thought, as well as eve-
ry affirmative act of a public official
as it relates to and is within the scope
of one's official duties is a matter of
public concern. It is the entire
decision-making process that the Legis-
lature intended to affect by the enact-
ment of this statute" (60 AD 24 409, 415).

The court also referred specifically to the kind of a gathering
that is the subject of your inquiry, stating that:

"We agree that not every assembling of
the members of a public body was in-
tended to be included within the defi-
nition. Clearly casual encounters by
members do not fall within the open
meetings statutes. But an informal
'conference' or 'agenda session' does,
for it permits 'the crystallization of
secret decisions to a point just short
of ceremonial acceptance'" (id. at 416).

In addition, in its consideration of the characterization
of meetings as "informal", the court found that:

"The word 'formal' is defined merely

as 'following or according with es-
tablished form, custom, or rule'
(Webster's Third New Int, Dictionary).
We believe that it was inserted to
safeguard the rights of members of a
public body to engage in ordinary social
transactions, but not to permit the use
of this safeguard as a vehicle by which
it precludes the application of the law
to gatherings which have as their true
purpose the discussion of the business
of a public body" (id. at 415).

Based upon the foregoing, when two of the three members or
their designees attend "Pre-~Board" sessions for the purpose of
conducting the business of the A and C, including the considera-
tion of an agenda for ensuing formal meetings, I believe that
those sessions constitute "meetings" that fall within the scope
of the Open Meetings Law. Moreover, if my contention is
accurate, you, in your capacity as-a county legislator, asﬂwell
as the general public, would have the right to attend those.
sessions, except to the extent that an executive session could
appropriately be convened.
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I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

M«xﬁj o

Robert J. Freeman
Executive Director

RJF:jm

cc: Hon. Andrew O'Rourke, County Executive
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Mr. Charles Gombosi

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Gombosi:

I have received your letter of February 14, as well as the
. materials attached to it.

You have raised a series of issues concerning your deal-
ings with the Planning Board of the Town of Walton. It is noted
at the outset that the Committee on Open Government is authorized
to advise with respect to the Freedom of Information and Open
Meetings Laws. Much of your commentary pertains to compliance
with land use laws and regulations that fall outside the scope oOf
the jurisdiction or expertise of the office. To the extent that
your correspondence pertains to the Freedom of Information Law or
the Open Meetings Law, I offer the following comments.

First, one aspect of your inquiry involves a request for
minutes of a Planning Board meeting. You were advised by the
Board's secretary that you are "free to review" the minutes, but
that a copy would not be made "because we have turned down such
requests in the past and cannot discriminate”. In this regard,
section 106(3) of the Open Meetings Law states in relevant part
that: "Minutes of meetings of all public bodies shall be avail-
able to the public in accordance with the provisions of the free-
dom of information law within two weeks from the date of such
meeting...". The Freedom of Information Law, section 87 (2),
states that accessible records must be made available for inspec-
tion and copying. Further, when a record is accessible under the
Law, section 89(3) states that "Upon payment of, or offer to pay,

. the fee prescribed therefor, the entity shall provide a copy of
such record...". Based on the foregoing, I believe that the Town
is required to prepare a photocopy of an accessible record upon
payment of the appropriate fee, irrespective of its past
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practice, which in my opinion is inconsistent with the Freedom of
Information Law. I point out, too, that an agency cannot gen-
erally charge in excess of twenty-five cents per photocopy I[see
Freedom of Information Law, section 87 (1) (b) (iii)].

Second, in view of the chronology of events that you
described, it is noted that the Freedom of Information Law and
the regulations promulgated by the Committee on Open Government
(21 NYCRR Part 1401) prescribe time limits within which agencies
must respond to requests. Specifically, section 89(3) of the
Freedom of Information Law and section 1401.5 of the Committee's
regulations provide that an agency must respond to a request
within five business days of the receipt of a request. The re-
sponse can take one of three forms. It can grant access, deny
access, and if so, the denial should be in writing stating the
reasons, or the receipt of a request may be acknowledged in writ-
ing if more than five business days is necessary to review or
locate the records and determine rights of access. When the
receipt of the request is acknowledged within five business days,
the agency has ten additional business days to grant or deny
access. Further, if no response is given within five business
days of receipt of a request or within ten business days of the
acknowledgement of the receipt of a request, the request is con-
sidered "constructively denied" [see regulations, sections
1401.5(4) and 1401.7(c)].

In my view, a failure to respond within the designated
time limits results in a denial of access that may be appealed to
the head of the agency or whomever is designated to determine
appeals. That person or body has ten business days from the
receipt of an appeal to render a determination. Morecver, copies
of appeals and the determinations that follow must be sent to the
Committee [see Freedom of Information Law, section 89(4) (a)l].

In addition, it has been held that when an appeal is made
but a determination is not rendered within ten business days of
the receipt of the appeal as required under section 89 (4) (a) of
the Freedom of Information Law, the appellant has exhausted his
or her administrative remedies and may initiate a challenge to a
constructive denial of access under Article 78 of the Civil Prac-
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 24 388, appeal
dismissed 57 NY 24 774 (1982)].

Third, the Freedom of Information Law pertains to existing
records; it does not require agency officials to answer ques-
tions or prepare new records in response to a request for infor-
mation [see Freedom of Information Law, section 89(3)].
Therefore, although the Planning Board or the Town Board could
have responded to your questions, they would not be required to
do so to comply with the Law.
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Insofar as records exist, the Freedom of Information Law
is based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87 (2) (a) through (i) of the Law.

Enclosed are copies of the Freedom of Information Law, the
Open Meetings Law and an explanatory brochure pertaining to both
statutes.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

NIV

Robert J. Freeman
Executive Director

RJF :jm
Encs.
cc: Christine M. Sholes, Secretary

Planning Board
Town Board
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence,

Dear Ms. Lonergan:

s I have received your letter of February 17, in which you
. raised a series of questions concerning the Open Meetings Law.

. Your first area of inquiry involves notice requirements.
In this regard, section 104 of the Open Meetings Law states that:

"l. Public notice of the time and
place of a meeting scheduled at least
one week prior thereto shall be given-
to the news media and shall be conspicu-
ously posted in one or more designated
public locations at least seventy-two
hours before each meeting.

2. Public notice of the time and
place of every other meeting shall be
given, to the extent practicable, to
the news media and shall be conspicu-
ously posted in one or more designated
public locations at a reasonably time
prior thereto. '

3. The public notice provided for by
this section shall not be construed to
require publication as legal notice."




Ms. Theresa C. Lonergan
March 2, 1989
Page -2-

Stated differently, if a meeting is scheduled at least a week in
advance, notice of the time and place should be given to the news
media (at least two) and to the public by means of posting in one
or more designated public locations, not less than seventy-two
hours prior to the meeting. If a meeting is scheduled less than
a week in advance, again, notice must be given to the news media
and posted in the same manner as described above, "to the extent
practicable", at a reasonable time prior to the meeting. There-
fore, if, for example, there is a need to convene quickly, the
notice requirements can generally be met by telephoning the local
news media and by posting notice in one or more designated loca-
tions.

As indicated above, I believe that "news media" is plural
and that notice must be given to two or more representatives of
the news media. The Law does not specify which members of the
news media must be notified of a meeting. However, I believe
that notice should be given to those news media outlets that
would be most likely to serve citizens in the vicinity of a
meeting. It would be unreasonable, in my view, to give notice of
a meeting to be held in Ticonderoga to the New York Times:; it
would likely be reasonable, however, to provide notice to a daily
newspaper, a weekly newspaper or a radio station serving the
Ticonderoga.

In terms of the content of a notice, the Law requires that
it include the time and place of a meeting. A public body may
provide additional information, such as an agenda, but it is not
required to do so.

Throughout your letter, you referred to notice being
"published". The Open Meetings Law does not require that a pub-
lic body pay to publish a notice of a meeting; it merely re-
quires that notice of meetings be given. Further, once in re-
ceipt of notice, a newspaper or radio station is not required by
the Open Meetings Law to print or publicize the fact that a pub-
lic body has scheduled a meeting. As such, a public body might
comply with the Open Meetings Law by providing notice to the news
media, but the news media might not "publish" the notice.

You asked that I define "public body" and indicate whether
notice should be given with respect to a "village board, town
board, school board, planning board, zoning boards of appeal,
subcommittees, advisory committees, workshops, work sessions, -
informational meetings of these various boards". The Open Meet-
ings Law, section 102(2) defines the phrase "public body" to
include:

v...any entity, for which a quorum-is
required in order to conduct public
business and which consists of two or
more members, performing a governmental
function for the state or for an agency
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or department thereof, or for a public
corporation as defined in section sixty-
six of the general construction law, or
committee or subcommittee or other similar
body of such public body."

Therefore, the specific boards to which you referred, as well as
any committees or subcommittees designated by those boards would
constitute "public bodies" subject to the Open Meetings Law. All
of those public bodies must comply with the notice requirements
discussed earlier.

With respect to workshops, work sessions and similar
gatherings, section 102(1) of the Open Meetings Law defines the
term "meeting" as "the official convening of a public body for
the purpose of conducting public business". The state's highest
court construed the term "meeting" broadly and has held that any
convening of a quorum of the members of a public body for the
purpose of discussing public business constitutes a "meeting"
subject to the Open Meetings Law, whether or not there is an
intent to take action and irrespective of the manner in which the
gathering may be characterized [see Orange County Publications v.
Council of the City of Newburgh, 60 Ad 2d 409, aff'd 45 NY 24 947
(1978)]. Therefore, if a quorum of a public body convenes to
conduct public business, that kind of gathering would, in my
view, represent a "meeting”, even if it is characterized as a
workshop or work session, for instance. Moreover, every Ssuch
meeting must be preceded by notice given in accordance with sec-
tion 104 of the Open Meetings Law.

I hope that the foregoing serves to clarify the require-
ments of the Open Meetings Law. Should any further guestions
arise, please feel free to contact me.

Sincerely,

Robert J. Freeman
Executive Director

RJIF:jm
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Ms. Thompson:

. I have received your letter of February 23, as well as the
correspondence attached to it.

Your letter pertains to a request for minutes of a meeting
of the Board of Trustees of the New York City Teachers' Retire- -
ment System. The meeting was held on January 19. However, as of
the date of your letter, the minutes were apparently not yet
available. You added that a reporting service was hired to
"record the minutes of the Board's meetings".

In this regard, I offer the following comments.

First, the Open Meetings Law contains what may be charac-
terized as minimum requirements concerning the contents of
minutes. Although it appears that a reporting service has been
engaged to prepare a transcript of the proceedings, the Law does
not require that minutes be so expansive., Specifically, section
106 (1) of the Open Meetings Law, which pertains to minutes of
open meetings, states that:

"Minutes shall be taken at all open
meetings of a public body which .
shall consist of a record or summary
of all motions, proposals, resolu-
tions and any other matter formally
voted upon and the vote thereon.”
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Based on the foregoing, a public body may choose to prepare a
verbatim account of what transpired at a meeting. However, at a
minimum, minutes must include reference to all motions, proposals,
resolutions, other matters for which votes were taken, and the
votes of the members.

Second, section 106(3) of the Law states in relevant part
that:

"Minutes of meetings of all public
bodies shall be available to the public
in accordance with the provisions of the
freedom of information law within two
weeks from the date of such meetings..."

If minutes have not been approved, or, as in this case, if
a transcript has not yet been prepared, to comply with the Open
Meetings Law, it has consistently been advised that minutes be
prepared and made available within two weeks, and that if the
minutes have not been approved or fully transcribed, draft min-
utes should be prepared and marked "unapproved, "draft" or
"non-final", for example. By so doing within the requisite time
limitations, the public can generally know what transpired at a
meeting; concurrently, the public is effectively notified that
the minutes are subject to change.

As you requested, a copy of this opinion will be sent to
Mr. Jay M. Cohen.

I hope that I have been of scme assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

A=

Robert J. Freeman
Executive Director

RJF:jm

cc: Jay M. Cohen, Director
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Ms. Helen TI iiiiiiii

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in vour correspondence.

Dear Ms. Kraus and Ms. Bajakian:

As you are aware, I have received your letter of February
23 and the materials attached to it.

The focal point of your letter involves the termination by
the Town Board of the Town of Hunter of its Chief of Police at a
meeting held on February 21. According to your letter, after the
meeting had begun, an executive session was convened. The Chief
of Police as well as officials of another municipality joined the
executive session. Following a presentation made by the Chief of
Police, he was to leave the executive session. After a continu-
ation of the discussion in executive session, the Board returned

to the open meeting and voted to terminate the Chief. You added
that:

"It appeared that a secret discussion
had taken place among most of the coun-
cil excluding one member (the member
who voted nay) regarding the direction
that Board was going to take prior to
the Feb. 2lst 1989 meeting".
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You wrote further that:

"Nothing as far as the newspapers or
media was acknowledged of this meeting.

No public notice of the issue at all prior
to meeting and no open meeting had been
scheduled."

You also indicated that:

"Police Chief Gordon had a letter to
present to the board to reguest open
meeting regarding the chief's position
and the department in general. He was
not allowed to continue his executive
meeting to present this or even ask to
come back into executive session to
participate in discussion., Chief was
not aware of the nature of the discus-
sion taking place or that termination
of his employment was imminent."

In this regard, it.is unclear whether your reference to
the absence of notice pertained to the meeting of February 21 or
the prior "secret discussion" that allegedly occurred. In either
event, I offer the following comments.

First, the Open Meetings Law pertains to meetings of pub-
lic bodies, and the courts have construed the term "meeting"
broadly. In brief, any convening of a quorum of a public body, a
majority of its total membership, held for the purpose of con-
ducting public business, constitutes a "meeting" subject to the
Open Meetings Law, even if there is no intent to take action, and
irrespective of the manner in which a gathering is characterized.
If a quorum of the Town Board met to discuss the issue of the
termination of the Chief of Police, it would appear that such a
gathering constituted a "meeting” that fell within the require-
ments of the Open Meetings Law.

Second, every meeting must be preceded by notice of the-
time and place pursuant to section 104 of the Law. Subdivision
(1) of section 104 pertains to meetings scheduled at least a week
in advance and requires that notice be given to the news media
. (at least two) and to the public by means of posting in one or

more -designated, conspicuous public locations not less than
seventy-two hours prior to such meetings. Subdivision (2) of.
section 104 pertains to meetings scheduled less than a week in
advance and requires that notice be given to the news media and
to the public by means of posting in the same manner as described
in subdivision (1), “"to the extent practicable", at a reasonable
time prior to such meetings.




Ms. Elizabeth Kraus
Ms. Helen T. Bajakian
March 6, 1989

Page -3-

I point out that the notice required by section 104 must
refer to the time and place of a meeting. Nothing in the Open
Meetings Law requires that the notice include an agenda or an
indication of the subjects to be discussed at a meeting.

Third, all meetings must be conducted open to the public,
except to the extent that a topic falls within one or more among
eight grounds for entry into an executive session. It is noted
that the phrase "executive session" is defined in section 102(3)
of the Open Meetings Law to mean a portion of an open meeting
during which the public may be excluded. As such, an executive
session is not separate from an open meeting, but rather is a
part of such a meeting. Further, prior to entry into an execu-
tive session, a procedure must be carried out during an open
meeting. Specifically, section 105(1) of the Law states in rele-
vant part that:

"Upon a majority vote of its total
membership, taken in an open meet-
ing pursuant to a motion identify-
ing the general area or areas of
the subject or subjects to be con-
sidered, a public body may conduct
an executive session for the below
enumerated purposes only..."

The extracts of the minutes of the meeting of February 21
attached to your letter do not include reference to a motion to
enter into executive session. As such, it is unclear whether the
procedure prescribed by section 105(1) was followed by the Board.

With respect to attendance at an executive se831on. sec-
tion 105(2) of the Law provides that:

"Attendance at an executive session
shall be permitted to any member of
the public body and any other persons
authorized by the public body."

Based on the foregoing, only the members of a public body con-
ducting an executive session have the right to be present at an
executive session. However, a public body may authorize others
to attend. As such, although the Chief of Police was permitted
to attend a portion of the executive session, I do not believe
that he had a right to attend the entire executive session.
Similarly, when there is a proper basis for conducting an execu-
tive session, the subject of the discussion, i.e., the Chief of
Police, would not, in my opinion, have had the right to require
that the discussion occur in public.
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Lastly, to the extent that the matter involved the termin-
ation of the Chief of Police, I believe that an executive session
could properly have been held. Section 105(1) (f) of the Open
Meetings Law permits a public body to enter into an executive
session to discuss:

"the medical, financial, credit or
employment history of a particular
person or corporation, or matters
leading to the appointment, employ-
ment, promotion, demotion, discipline,
suspension, dismissal or removal of a
particular person or corporation...”

I hope that the preceding comments have served to clarify
the provisions of the Open Meetings Law. Should any further
questions arise, please feel free to contact me.

Sincerely,

bl 5. Fom

ﬁobert J. Freeman
Executive Director

RJF:jm

cc: Town Board, Town of Hunter
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William C. Prattella, Ph.D.
Superintendent of Schools
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Mount Vernon, NY 10553

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

. Dear Dr. Prattella:

I have received your letter of March 10, as well as the
materials attached to it.

According to your letter, the Board of Education of  the
Mount Vernon School District consists of nine members. You re-
ferred to an article and a letter prepared by David Lewis of the
Westchester Rockland Newspapers concerning a "cottage meeting”
held at a private home. In attendance were approximately 35
parents and five members of the Board. However, one of the Board
members left the gathering, resulting in less than a quorum of
the Board in order "to preserve the legality of the meeting”.
In his letter to Board members, Mr. Lewis indicated that the:
Open Meetings Law includes within its scope "committee and sub-
committee meetings of public bodies, even if the committee mem-
bership does not constitute a quorum of the body as a whole". He
also alluded to my comments to the effect that a gquorum of -a-
committee of three, for example, would be two. You indicated, - -
however, that the Board members who attended the cottage meeting
"were not members of any particular sub-committee”.

You have requested a "clarification" concerning the
issues. In this regard, I offer the following comments.

By way of background, when the Open Meetings Law went into
' effect in 1977, questions consistently arose with respect to the
status of committees, subcommittees and similar bodies that had.
no capacity to take final action, but rather merely the authority
to advise. Those questions arose due to the definition of
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"public body" as it appeared in the Open Meetings Law as it was
originally enacted. Perhaps the leading case on the subject also
involved a situation in which a governing body, a school board,
designated committees consisting of less than a majority of the
total membership of the board. In Daily Gazette Co., Inc. v.
North Colonie Board of Education [67 AD 24 803 (1978)], it was
held that those committees, which had no capacity to take final
action and which consisted of less than a quorum of the entire
board, fell outside the scope of the definition of "public body".

Nevertheless, prior to its passage, the bill that became
the Open Meetings Law was debated on the floor of the Assembly.
During that debate, questions were raised regarding the status of
"committees, subcommittees and other subgroups". In response to
those questions, the sponsor stated that it was his intent that
such entities be included within the scope of the definition of
"public body" (see Transcript of Assembly proceedings, May 20,
1976, pp. 6268-6270).

Due to the determination rendered in Daily Gazette, supra,
which was in apparent conflict with the stated intent of the
sponsor of the legislation, a series of amendments to the Open
Meetings Law was enacted in 1979 and became effective on
October 1 of that year. Among the changes was a redefinition of
the term "public body". "Public body" is now defined in section
102(2) to include:

"any entity, for which a gquorum is
required in order to conduct public
business and which consists of two or
more members, performing a govern-
mental function for an agency or de-
partment thereof, or for a public cor-
poration as defined in section sixty-
six of the general construction law,
or committee or subcommittee or other
similar body of such public body."

Although the original definition made reference to entities that
"transact" public business, the current definition makes refer-
ence to entities that "conduct" public business. Moreover, the
definition makes specific reference to "committees, subcommittees
and similar bodies".

In view of the amendments to the definition of "public
body", I believe that a committee consisting of two or more per-
sons designated or created to serve as a body by the School
Board, or by any public body, would fall within the requirements
of the Open Meetings Law [see also Syracuse United Neighbors v.
City of Syracuse, 80 AD 2d 984 (1981)]. - Therefore, if, for
example, the Board created a subcommittee consisting of three
members, that subcommittee would, in my opinion, constitute a
public body and its gquorum would be two.
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Further, I believe that the same conclusion can be reached
by viewing the definition of "public body" in terms of its
components,

A committee or subcommittee would generally be an "entity"
that consists of "two or more members®. Further, although the
action that created a committee or subcommittee might not refer
to any quorum requirement, I believe that section 41 of the
General Construction Law would permit such an entity to carry out
its duties only by means of a quorum. The cited provision states
that:

"Whenever three or more public
officers are given any power or
authority, or three or more per-
sons are charged with any public
duty to be performed or exercised
by them jointly or as a board or
similar body, a majority of the
whole number of such persons or
officers, at a meeting duly held
at a time fixed by law, or by

any by-law duly adopted by such
board or body, or at any duly
adjourned meeting of such meeting,
or at any meeting duly held upon
reasonable notice to all of them,
shall constitute a quorum and

not less than a majority of the
whole number may perform and
exercise such power, authority

or duty. For the purpose of this
provision the words  ‘whole number'
shall be construed to mean the
total number which the board,
commission, body or other group
of persons or officers would have
were there no vacancies and were
none of the persons or officers
disqualified from acting."

In my view, the members of a committee or subcommittee, are
"persons charged with [a] public duty to be performed or exer-
cised by them jointly". Several courts have recognized that such
bodies may be charged with a public duty even though they have no
authority to take final or binding action [see i.e., Syracuse
United Neighbors v. City of Syracuse, supra; MFY Legal Services
v. Toia, 402 NYS 24 510 (1977)]. Therefore, I believe that a
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committee or similar body is required to exercise its duty pur-
suant to the guorum requirements set forth in section 41 of the
General Construction Law. In addition, a committee or subcom-
mittee designated by the School Board would conduct public busi-
ness and perform a governmental function for a public
corporation, a school district.

The term "meeting", for purposes of the Open Meetings Law,
has been construed to mean a gathering of at least a quorum of a
public body for the purpose of discussing public business, re-
gardless of whether any action is intended to be taken [Orange
County Publications v. Council of the City of Newburgh, 60 AD 24
409, aff'd 45 NY 24 947 (1978)].

Further, all meetings must be preceded by notice of the
time and place given in accordance with section 104 of the Open
Meetings Law and conducted open to the public, unless and until
an executive session may be held to discuss one or more of the
topics of discussion described in section 105(1) of the Law.

Lastly, assuming that the four members who were present at
the gathering in question are not members of a committee Or a
subcommittee designated by the Board, it appears that the Open
Meetings Law would not have applied, for there would not have
been a quorum of a public body. However, a fifth member left the
gathering. In this regard, there is a decision that, in my
opinion, inferred that a deliberate effort to ensure that no
quorum is present might constitute a violation of the Open Meet-
ings Law. In Tri-Village Publishers, Inc. v. St. Johnsville
Board of Education, the Court stated that:

"a series of less-than-quorum meetings
on a particular subject which together
involve at least a quorum of the public
body could be used by the public body
to thwart the purpose of the Open Meet-
ings Law...However, as noted by the
Special Term, the record in this case
contains no evidence that the members
of respondent engaged in any attempt

to evade the requirements of the Open
Meetings Law" [110 Ad 2d 932, 934
(1985) 1.

Based on the decision cited above, although no violation of the-
Open Meetings Law was found, I believe that it was inferred that
an attempt to circumvent the Law by ensuring that less than a
quorum is present at what otherwise would be a meeting might
constitute a violation of law.
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I hope that the foregoing provides the clarification that
you request. Should any further questions arise, please feel
free to contact me.

Sincerely,

Robert J. Freeman
Executive Director

RJF:jm

cc: David Lewis
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Ms. Doris M. Greene

Town Clerk
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

. Dear Ms. Greene:

I have received your letter of March 14 and appreciate
your interest in complying with the Open Meetings Law.

According to your letter:

"Work sessions of the Town Board of
the Town of Newburgh are also con-
sidered to be official meetings at
which votes on business of the Town
can and are being taken.

"Notification of the status of these
sessions of the Town Board has been
placed in our official bulletin board
area at Town Hall and notices have
been sent to all representatives of
the local media.”

In conjunction with the foregoing, you raised the following gques-
tion: "Is the above legal and in accordance with the F.0.I.L.
and Open Meetings Law?".

In this regard, I offer the following comments.

. First, in my view, the issues arising with respect to the
foregoing relate to the Open Meetings Law. The Freedom of In-
formation Law, which pertains to access to records, is not
directly relevant to those issues.
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Second, based upon the language of the Open Meetings Law
as well as its judicial interpretation, a "work session” is a
"meeting" subject to the Law in all respects. In a landmark
decision rendered in 1978, the Court of Appeals, the state's
highest court, found that any gathering of a quorum of a public
body for the purpose of conducting public business is a "meeting"
that must be convened open to the public, whether or not there is
an intent to take action and regardless of the manner in which a
gathering may be characterized [see Orange County Publications v.
Council of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 24 947
(1978)]1. The decision dealt specifically with so-called "work
sessions", which, according to the facts of that case, were held
for the purpose of discussion only and with no intent to vote or
take action. It is noted that there is nothing in the Open Meet-
ings Law that refers to voting at work sessions. Therefore, if
there is no rule or policy adopted by the Town Board that pre-
cludes the Board from voting at "work sessions", I believe that
the Board may vote at those sessions. Further, since there is no
legal distinction between a "meeting" and a "work session", it
has been suggested that all such gatherings be characterized or
denominated as "meetings".

Third, every meeting of a public body must be preceded by
notice of the time and place of the meeting. Section 104(1l) of
the Law pertains to meetings scheduled at least a week in advance
and requires that notice be given to the news media (at least
two) and to the public by means of posting in one or more
designated, conspicuous public locations not less than
seventy-two hours prior to such meetings. Section 104(2) per-
tains to meetings scheduled less than a week in advance and re-
quires that notice be given to the news media and to the public
by means of posting in the same manner as prescribed in section
104 (1) "to the extent practicable" at a reasonable time prior to
such meetings. Therefore, it is reiterated that notice must be
provided prior to all meetings, regardless of whether the meet-
ings are characterized as "work sessions" or as regular meetings.

Based upon your description of work sessions held by the
Town Board and the steps taken to provide notice of those
sessions, I believe that the Town's treatment of those gatherings
is fully consistent with the requirements of the Open Meetings
Law.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Robert J. Freeman
. Executive Director
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Ms. Theresa CI iiiiiiir

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in yvour correspondence.

Dear Ms. Lonergan:
. I have received your letters of March 12 and 13.

Your initial inquiry concerns a "hypothetical question"
concerning minutes of meetings. Under your description of the
facts, a public body meets on the first day of the month, the
clerk prepares the appropriate minutes and discloses the minutes
within the proper time. The minutes are then approved or modi-
fied at the next regular meeting, which is held on the first day
of the following month. You have asked whether the minutes made
available prior to their approval must be signed or certified by
the clerk.

In this regard, there is nothing in the Open Meetings Law
that requires that minutes of meetings, approved or otherwise,
must be signed or certified by a clerk or any other official.
Further, there is nothing in the Open Meetings Law or any other
statute of which I am aware that requires that minutes be
approved. Nevertheless, as a matter of practice or policy, many
public bodies approve minutes of their meetings. If minutes have
not been approved, to comply with the Open Meetings Law, it has
consistently been advised that minutes of open meetings be pre-
pared and made available within two weeks as required be section
106(3) of the Law, and that if they have not been approved, they
may be marked "unapproved", "draft" or "non-final", for example.
By so doing within the reguisite time limitations, the public can
generally know what transpired at a meeting; concurrently, the

. p;:blic is effectively notified that the minutes are subject to
change. '
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The second issue involves fees for copies of records.
According to your letter, in response to a request for a copy of
neighboring town's ordinance, which consisted of three pages, you
were informed that the town "requires a fee of $5.00 for a copy
of any law or ordinance". You wrote that a fee of $5.00 "would
be a bargain if that law or ordinance was 20 sheets or more" but
that "$5.00 is no bargain for 3 8 1/2 x 11 sheets".

In this regard, by way of background, section
87 (1) (b) (iii) of the Freedom of Information Law stated until
October 15, 1982, that an agency could charge up to twenty-five
cents per photocopy unless a different fee was prescribed by
"law". Chapter 73 of the Laws of 1982 replaced the word "law"
with the term "statute®. As described in the Committee's fourth
annual report to the Governor and the Legislature on the Freedom
of Information Law, which was submitted in December of 1981 and
which recommended the amendment that is now law:

"The problem is that the term 'law'
may include regulations, local laws,
or ordinances, for example. As such,
state agencies by means of regulation
or municipalities by means of local
law may and in some instances have
established fees in excess of twenty-
five cents per photocopy, thereby re-
sulting in constructive denlals of
access. To remove this problem, the
word 'law' should be replaced by
'statute', thereby enabling an agency
to charge more than twenty-five cents
only in situations in which an act of
the State Legislature, a statute, so
specifies. "

As such, prior to October 15, 1982, a local law, an ordinance, or
a regulation, for instance, establishing a fee in excess of
twenty-five cents per photocopy or higher than the actual cost of
reproduction was valid. However, under the amendment, only an
act of the State Legislature, a statute, would in my view permit
the assessment of a fee higher than twenty-five cents per -
photocopy, or a fee that exceeds the actual cost of reproducing
records that cannot be photocopied. Moreover, a recent decision
confirmed that a fee of more than twenty-five cents per photo-
copy may be assessed only pursuant to authority conferred by a
statute, an act of the State Legislature [see Sheehan v. City of
Syracuse, 521 NYS 2d 207 (1987)]. Consequently, unless an act of
the State Legislature authorizes the fees in question, a town,

in my opinion, cannot charge more than twenty-five cents per
photocopy.
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Under the circumstances that you described, a town could, in my
opinion, assess a fee of $5.00 for copies of laws or ordinances
that are 20 or more pages. However, the fee for photocopving a
local law or ordinance of less than 20 pages could not, in my
view, exceed twenty-five cents per photocopy.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Siﬁcerely,

Wdlm

Robert J. Freeman
Executive Director

RJIF:im
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Mr. Barnas:

. I have received your letter of March 16 in which you
raised questions concerning minutes of meetings of a board of
assessment review.

You asked whether minutes are required to be taken at
those meetings, whether any such minutes must be available for
public inspection, and what the minutes must include. You added
that you have been informed that "the minutes contain nothing
more than the name of the complainant, the property SBC number,
the challenged assessment amount, and the final decision of the
board. In your view, minutes of that nature are incomplete.

In this regard, I offer the following comments.

First, section 106 of the Open Meetings Law pertains to
minutes of meetings of public bodies and prescribes what may be
viewed as minimum requirements concerning the contents-of
minutes. Spécifically, section 106 states in part that:

"l. Minutes shall be taken at all
open meetings of a public body which
shall consist of a record or summary
of all motions, proposals, resolu-

: tions and any other matter formally
voted upon and the vote thereon.
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2. Minutes shall be taken at execu-
tive sessions of any action that is
taken by formal vote which shall con-
sist of a record or summary of the
final determination of such action,
and the date and vote thereon; pro-
vided, however, that such summary need
not include any matter which is not
required to be made public by the free-
dom of information law as added by
article six of this chapter.™

Based upon the foregoing, it is clear that minutes need
not consist of a verbatim transcript of the entire discussion at
a meeting, but rather only "a record or summary" of "motions,
proposals, resolutions and any other matter formally voted
upon...". Similarly, minutes do not have to refer to those who
may have spoken during a discussion or the nature of their
comments., Further, minutes of executive sessions are required to
be prepared only when action is taken during an executive
session. If a public body discusses an issue during an executive
session, but takes no action, there is no requirement that min-
utes of the executive session be prepared.

Second, minutes of meetings must be made available pur-
suant to subdivision (3) of section 106 of the Open Meetings Law.
That provision states that:

3. Minutes of meetings of all public
bodies shall be available to the public
in accordance with the provisions of the
freedom of information law within two
weeks from the date of such meetings ex-
cept that minutes taken pursuant to sub-
division two hereof shall be available
to the public -within one week from the
date of the executive session."

As such, minutes reflective of determinations of a board of-
assessment review must be prepared and made available for in-
spection and copying.

Lastly, I point out that, in addition to the Open Meetings
Law, the Freedom of Information Law has, since its enactment in
1974, contained what may be considered an "open vote" provision.
Section 87 (3) states in relevant part that:

"Each agency shall maintain:
(a) a record of the final vote of each

member in every agency proceeding in
which the member votes..."
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Therefore, when a final vote is taken by a public body, such as a
board of assessment review, a record, presumably minutes, must be
prepared that indicates the manner in which each member cast his
or her vote. Further, unless a vote is unanimous, the minutes
should include reference to each member's vote as affirmative or
negative as the case may be.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

NN g P

Robert J. Freeman

Executive Director
RJIF:jm
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

. Dear Mr. Brainard:

I have received your letter of March 22 in which you re-
quested an advisory opinion concerning the Open Meetings Law.

The issue involves the propriety of an executive session
held by the board of the Ulster County Resource Recovery Agency
to discuss "amending a contract between itself and...
a...consulting firm it has retained to perform a solid-waste
siting study". The board's attorney, Mr. Stephen Wing, informed
you that the amendment involves an unspecified "claim" for com-
pensation for services rendered that were not required by the
existing contract. You indicated that the board also "talked
about the prospect of renegotiating the entire contract to re-
flect the fact that it has asked the consultants to shift the
focus of the study to more information about recycling". Mr,
Wing expressed the view that the executive session was proper,
for the board was "discussing its negotiating position on these
matters".

In this regard, I offer the following comments.

First, as a general matter, the Open Meetings Law is based
on a presumption of openness. Meetings of public bodies must be
conducted open to the public, except to the extent that it dis-
cusses a matter that may appropriately be considered during an
. executive session. Section 105(1) of the Law specifies and

limits the topics that may appropriately be considered during an
executive session.
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Second, it is noted that not all contract negotiations or
discussions of negotiating positions may be discussed during
executive sessions. The only provision in the Open Meetings Law
that deals directly with negotiations is section 105(1) (e), which
permits a public body to enter into an executive session to dis-
cuss "collective negotiations pursuant to article fourteen of the
civil service law". Article 14 of the Civil Service Law, com-
monly known as the "Taylor Law", pertains to the relationship
between a public employer and a public employee union. As such,
section 105(1) (e) generally permits a public body to conduct an
executive session to discuss collective bargaining negotiations
involving a public employee union. That provision, under the
circumstances, would not in my view have been applicable as a
basis for entry into an executive session.

Third, based upon your description of the facts, there
appears to have been no other ground for entry into executive
session that could properly have been asserted. In some
instances, depending upon the focus of a discussion, section
105(1) (f) would permit the holding of an executive session to
discuss certain matters leading to or abridging a contractual
relationship. The cited provision enables a public body to enter
into an executive session to discuss:

"the medical, financial, credit or
employment history of a particular
person or corporation, or matters
leading to the appointment, employ-
ment, promotion, demotion, discipline,
suspension, dismissal or removal of a
particular person or corporation..."”

Based upon your description of the facts, it does not appear that
section 105(1) (f), or any other ground for entry into executive
session, would have justified the holding of the executive ses-
sion in question.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Robert J. Freeman
Executive Director

RIF:im

cc: Ulster County Resource Recovery Agency
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Hon. Richard Gokey
Mayor Elect

Villaie of Malone

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

. Dear Mayor Elect Gokey:

I have received your letter of March 27 in which you re-
quested an advisory opinion concerning the Open Meetings Law.

According to your letter, as Mayor Elect of the Village of
Malone, you "wish to appoint a Citizens Committee to study
alternative forms of government". You indicated that the
"committee would be a fact finding committee only". Your Ques-
tion is whether such a committee would fall within the scope of
the Open Meetings Law.

In this regard, I offer the following comments.

It is noted at the outset that the Open Meetings Law is
applicable to public bodies, and section 102(2) of the Law de-
fines the phrase "public body" to mean:

", ..any entity, for which a guorum is

required in order to conduct public

business and which consists of two or

more members, performing a governmental

function for the state or for an agency

or department thereof, or for a public

corporation as defined in section sixty-

six of the general construction law, or
. committee or subcommittee or other similar

body of such public body."
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As such, a village board of trustees, for example, would clearly
constitute a "public body". Similarly, any committee or
subcommittee designated by a public body, such as the Board of
Trustees, would, in my view, also constitute a public body
subject to the Open Meetings Law.

However, it does not appear that the kind of committee
that you described, and which you would designate independently
and without the authority or approval of the Board of Trustees,
would be public body. Section 4-401 of the Village Law, which
describes the authority of a mayor, does not appear to provide a
mayor with the authority to create a committee for or on behalf
of a village or its government, Absent that authority, I do not
believe that a mayor could unilaterally create or designate a
public body that performs a governmental function for a village.

I point out that in a recent decision dealing with the
status of an advisory body designated by the Mayor of New York
City, it was found by the Appellate Division, Second Department,
that the Open Meetings Law was inapplicable (see attached, Matter
of Poughkeepsie Newspapers v. The Mayor's Intergovernmental Task
Force, AD 2d ___, February 6, 1989). After discussing sev-
eral cases relevant to the issue, the Court found that:

"The unifying principle running through
these decisions is that groups or enti-
ties that do not, in fact, exercise the
power of the sovereign are not perform-
ing a governmental function, hence they
are not 'public bod[ies]' subject to the
Open Meetings Law, while those that do
exercise sovereign power may be subject
to that law" (id., p.4).

Based upon the foregoing, it does not appear that the kind
of committee that you described would constitute a public body.
If that is so, the Open Meetings Law would not be applicable to
its meetings.

I hope that I have been of some asgsistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

SR o

Robert J. Freeman
Executive Director

RIF :3jm
Enc.
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Ms. Susan L. Garlock
The Citizen

25 Dill1 Street
Auburn, NY 13021

“?he staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Ms, Garlock:

I have received your letter of April 4, as well as the
materials attached to it. -

By way of background, the Auburn City Council recently
agreed to settle a substantial personal injury claim against the
City. You indicated that on March 27, the City Manager released
an agenda for an upcoming Council meeting, "along with a claims
list detailing the bills the council would be asked to approve”.
On the list was an entry concerning a settlement in the amount of
$60,000. When you asked for legal papers relating to the judg-
ment or settlement, you were referred to the City's assistant
corporation counsel, who said that "he would not likely ever
release papers concerning the case, claiming 'attorney-client .
privilege'". The assistant corporation counsel admitted that the
City Council did vote to approve the settlement. Thereafter, you
asked for copies of minutes of executive sessions during which
the City Council discussed the settlement, and you were told that
the Council "has no minutes of an executive sessions - ever -
though the council meets behind closed doors each week". You
added that "Even after the council's approval of the settlement,
Mr. McKeon [the assistant corporation counsel] told (you]l that
he would not likely release any of the legal papers, including
the summons and complaint, again because of 'attorney-client
privilege'."

4

In view of the foregoing, you have requested my opinion

‘ concerning the following items:
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" - Is the city obligated to keep
minutes of any actions taken in exe-
cutive session?...

- Is the city obligated to release
notices of claims and summons and
complaints regarding any lawsuits?

- Is the city obligated to release
depositions and correspondence in re-
lation to lawsuits after they have
been settled?

- To what extent may the city's coun-
sel claim 'attorney-client' privilege?
What may he keep secret under that
N label?

- Just who is the city attorney's
client?"

You asked that I describe the authority to offer opinions and the
"weight" the opinions carry.

In this regard, I offer the following comments.

First, with respect to the Committee's authority to
advise, section 89(1) (b) (ii) of the Public Officers Law states
that the Committee on Open Government "shall...furnish to any
person advisory opinions or other appropriate information
regarding..." the Freedom of Information Law. Section 109 of the
Public Officers Law provides that the Committee "shall issue
advisory opinions from time to time as, in its discretion, may be
required to inform public bodies and persons of the interpreta-
tions of the open meetings law”. Further, as indicated at the
beginning of this letter, the staff of the Committee has been
authorized to advise on behalf of the Committee. There is noth- »
ing in either statute that pertains to the weight of an advisory
opinion prepared by the Committee, and a recipient of an advisory
opinion may ignore it. Nevertheless, advisory opinions have been
cited often in judicial decisions, and some courts have suggested
that advisory opinions rendered by the Committee on Open Govern-
ment should be upheld if not irrational [see e.g., Sheehan v.
City of Binghamton, 59 Ad 24 808 (1977):; Miracle Mile Associates

v. Yudelson, 68 AD 2d 176, 48 NY 24 706, motion for leave to
appeal denied (1979)].

Second, with regard to the obligation to maintain minutes

of executive sessions; section 106 (2) of the Open Meetings Law
states that:
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"Minutes shall be taken at executive
sessions of any action that is taken
by formal vote which shall consist

of a record or summary of the final
determination of such action, and the
date and vote thereon; provided, how-
ever, that such summary need not in-
clude any matter which is not required
to be made public by the freedom of
information law as added by article
six of this chapter."

Based on the foregoing, when an issue is discussed during an
executive session but no action is taken, there is no requirement
that minutes of the executive session be prepared. However, if,
for example, the City Council votes to approve a settlement dur-
ing an executive session, I believe that the Law requires that
minutes must be prepared indicating the nature of its action, the
date and the vote of its members. It is noted, too, that a re-
cord must exist, ordinarily in the form of minutes, that identi-
fies Council members who voted and the manner in which they cast
their votes. Specifically, section 87 (3) (a) of the Freedom of -
Information Law states that each agency, which includes a city
council, shall maintain "a record of the final vote of each mem-
ber in every proceeding in which the member votes”.

Third, your questions relating to access to notices of
claim, summonses and complaints and the attorney-client privilege
are, in my view, related.

By way of background, as a general matter, the Freedom of
Information Law is based upon a presumption of access. Stated
differently, all records of an agency are available, except to
the extent that records or portions thereof fall within-one or
more grounds for denial appearing in section 87 (2) (a) through (i)
of the Law.

The first basis for denial, section 87 (2) (a), pertains to
records that are "specifically exempted from disclosure by state
or federal statute". For nearly a century, the courts have found
that legal advice given by a municipal attorney to his or her
clients, municipal officials, is privileged when it is prepared
in conjunction with an attorney-client relationship [see e.g.,
People ex rel. Updyke v. Gilon, 9 NYS 243, 244 (1889): Pennock
v. Lane, 231 NYS 2d 897, 898 (1962); Bernkrant v. City Rent
and Rehabilitation Administration, 242 NYS 24 753 (1963), aff'd
17 App. Div. 2d 392]. As such, I believe that a municipal
attorney may engage in a privileged relationship with his client
and that records prepared in conjunction with an attorney-client
relationship are considered privileged under section 4503 of the
Civil Practice Law and Rules. Further, since the enactment of
the Freedom of Information Law, it has also been found that re-
cords may be withheld when the attorney-client privilege can
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appropriately be asserted when the attorney-client privilege is
read in conjunction with section 87 (2) (a) of the Law [see e.g.,
Mid-Boro Medical Group v. New York City Department of Finance,
Sup. Ct., Bronx Cty., NYLJ, December 7, 1979; Steele v. NYS
Department of Health, 464 NY 24 925 (1983)].

Nevertheless, the provision embodying the attorney-client
privilege, section 4503 of the Civil Practice Law and Rules, is
in my view, limited and specific. That provision states in rele-
vant part that:

"Unless the client waves the privilege,
an attorney or his employee, or any
person who obtains without the knowledge
of the client evidence of a confidential
communication made between the attorney
or his employee and the client in the
course of professional employment, shall
not disclose, or be allowed to disclose
such communication, nor shall the client
be compelled to disclose such communica-
tion, in any action, disciplinary trial
or hearing, or administrative action,
proceeding or hearing conducted by or
on behalf of any state, municipal or
local governmental agency or by the
legislature or any committee or body
thereof. Evidence of any such com-
munication obtained by any such person,
and evidence resulting therefrom, shall
not be disclosed by any state, municipal
or local governmental agency or by the
legislature or any committee or body
thereof."

In a discussion of the parameters of the attorney-client
relationship and the conditions precedent to its initiation, it
has been held that:

"In general, 'the privilege applies

only if (1) the asserted holder of the
privilege is or sought to become a
client; (2) the person to whom the com-
munication was made (a) is a member of
the bar of a court, or his subordinate
and (b) in connection with this communi-
cation is acting as a lawyer: (3) the
communication relates to a fact of which
the attorney was informed (a) by his
client (b) without the presence of
strangers (c) for the purpose of secur-
ing primarily either (i) an opinion on
law or (ii) legal services (iii) assis-
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tance in some legal proceeding, and not
(d) for the purpose of committing a crime
or tort; and (4) the privilege has been
(a) claimed and (b) not waived by the
client'" [People v. Belge, 59 AD 24 307,
399 NYS 2d 539, 540 (1977)].

Based on the foregoing, assuming that the privilege has
not been waived, and that records consist of legal advice pro-
vided by counsel to the client, the records would be confidential
pursuant to section 4503 of the Civil Practice Law and Rules and,
therefore, section 87 (2} {a) of the Freedom of Information Law. I
point out, however, that a recent decision stressed that the
attorney-client privilege should be narrowly applied. Speci-
fically, in Williams & Connolly v. Axelrod, it was held that:

"Po invoke the privilege, the party
asserting it must demonstrate that an
attorney-client relationship was estab-
lished and that the information sought
to be withhold was a confidential com-
munication made to the attorney to ob-
tain legal advice or services...Since
this privilege is an 'obstacle' to the
truth-finding process, it should be
cautiously applied..." [527 NYS 24
113, 115; _____ AD 24 ___ (1988)].

From my perspective, the attorney-client privilege only
applies to communications between an attorney and a client. Once
records are disclosed to anyone other than a client, the privi-
lege does not apply.

In the case of a notice of claim, such a record might be
prepared by an attorney for a client. However, once it is served
or filed on the City, it would not be privileged. Obviously, a
notice of claim served upon the City would not have been prepared:
by the City or its attorney and would not involve a communication
between City officials and their attorney. Consequently, I can-
not envision how the City could claim that it is confidential.

Similarly, if correspondence, depositions and related
materials have been shared by the parties, the City and the
claimant, those records could not, in my view, be characterized
as "privileged", for they would have been communicated to persons
other than city officials and their legal counsel.

Other related records would in my opinion be available or
confidential based upon a similar analysis. For example, the
work product of an attorney may be withheld under section 3101 (c)
of the Civil Practice Law and Rules; material prepared solely
for litigation would also be confidential under section 3101(d).
However, I believe that those materials remain confidential so
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long as they are not disclosed to an adversary. Materials that
are served upon or shared with an adversary, such as a notice of
claim, a summons or complaint, motion papers and the like would
not in my opinion be privileged. 1In this instance, to the extent
that those kinds of documents are maintained by the City, an
agency subject to the Freedom of Information Law, I believe that
they would be available, for none of the grounds for denial would
apparently be applicable.

Lastly, you asked who is the City Attorney's client. That
issue does not deal directly with either the Freedom of Informa-
tion Law or the Open Meetings Law. As such, I do not believe
that I can appropriately address the issue.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

fQ i I
Robert J. Freeman
Executive Director

[\

RJF:jm

cc: City Counsel
Michael McKeon, Assistant Corporation Counsel
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Ms. Leggq:

. I have received your letter of March 31 in which you re-
guested an advisory opinion concerning the Open Meetings Law.

You wrote that the Town Board of the Town of Skaneateles
recently conducted meetings "which entailed passing motions as
well as discussions pertaining to landfill regulations in the
Town...". You added, however, that to your knowledge, "no public
notice was given as to the time, location or conduct of these
Special meetings...".

In this regard, I offer the following comments.

First, by way of background, section 102 (1) of the Open
Meetings Law defines the term "meeting" as "the official conven-
ing of a public body for the purpose of conducting public
business”, and the state's highest court has held that any time a
quorum of the members of a public body gathers for the purpose of
discussing public business, such a gathering is a "meeting" sub-
ject to the Open Meetings Law, whether or not there is an intent
to take action and irrespective of the manner in which the gath-
ering may be characterized [see Orange County Publications v.
Council of the City of Newburgh, 60 AD 24 409, aff'd. 45 NY 2d
947 (1978)]. Therefore, in my view, for purposes of the Open
Meetings Law, there is no distinction between a regular town
board meeting, a special town board meeting or a work session,
for example.

. Second, section 104 of the Open Meetings Law, which per-
tains to notice requirements, provides that:
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"l. Public notice of the time and
place of a meeting scheduled at least
one week prior thereto shall be given
to the news media and shall be con-
spicuously posted in one or more
designated public locations at least
seventy-two hours before each
meeting.

2. Public notice of the time and
place of every other meeting shall be
given, to the extent practicable, to
the news media and shall be conspicu-
ously posted in one or more desig-
nated public locations at a reason-
able time prior thereto.

3. The public notice provided for by
this section shall not be construed
to require publication as a legal
notice."

Stated differently, if a meeting is scheduled at least a week in
advance, notice of the time and place should be given to the news
media (at least two) and to the public by means of posting in one
or more designated public locations, not less than seventy-two
hours hours prior to the meeting. If a meeting is scheduled less
than a week in advance, again, notice must be given to the news
media and posted in the same manner as described above, "to the
extent practicable", at a reasonable time prior to the meeting.
Therefore, if, for example, there is a need to convene quickly,
the notice requirements can generally be met by telephoning the
local news media and by posting notice in one or more desig-
nated locations.

Third, with regard to special meetings, section 62(2) of
the Town Law states in relevant part that:

"The supervisor of any town may, and
upon written request of two members of
the board shall within ten days, call
a special meeting of the town board by
giving at least two days notice in
writing to members of the board of the
time and the place where the meeting
is to be held."

I point out that section 62 of the Town Law pertains to
notice given to members of a town board; the requirements of
that provision are distinct from the Open Meetings Law, which
requires that additional notice must be given to the public and
the news media in accordance with section 104 of that law.
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Enclosed are copies of the Open Meetings Law and "Your
Right to Know", which describes the Law in detail. To enhance
compliance with the Open Meetings Law, copies of those materials
and this opinion will be sent to the Town Board.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,
- A
fﬁ’/(u—\\
Robert J. Freeman
Executive Director

RJF:jm
Encs.

cc: Town Board, Town of Skaneateles
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Hon. Edna Coonrod
Supervisor

Town of Willsboro
Willsboro, NY 12996

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Supervisor Coonrod:

' I have received your letter of April 11 in which you re-
quested an explanation of the Open Meetings Law as it applies to
zoning boards of appeals and planning boards.

In this regard, I offer the following comments.

First, both zoning boards of appeals and planning boards
constitute "public bodies". As such, those entities are required
to comply with the Open Meetings Law.

Second, the Open Meetings Law pertains to meetings of
public bodies, and it has been held judicially that any gathering
of a quorum of a public body for the purpose of conducting public
business constitutes a "meeting” of a public body, even if there
is no intent to take action and irrespective of the manner in
which a gathering may be characterized [see Orange County
Publications v. Council of the City of Newburgh, 60 AD 2d 409,
aff'd 45 NY 2d 947 (1978)1].

Third, there are two vehicles under which a public body
may exclude the public from its gatherings. One involves the
holding of an executive session. It is noted that section 102(3)
of the Law defines the phrase "executive session" to mean a por-
tion of an open meeting during which the public may be excluded.
Further, section 105(1) of the Law prescribes a procedure that
must be accomplished by a public body during an open meeting

. before an executive session can be held. Further, paragraphs (a)
through (h) of section 105(1) specify and limit the topics that
may appropriately be considered during an executive session.
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The other vehicle involves an "exemption" from the Law.
Section 108 describes three such exemptions. In short, if a
matter is exempt from the Open Meetings Law, the Law has no
‘application.

With respect to zoning boards of appeals, in terms of
background, numerous problems and conflicting interpretations
arose under the Open Meetings Law as originally enacted with
respect to the deliberations of zoning board of appeals. The Law
had exempted from its coverage "quasi-judicial proceedings".

When a zoning board of appeals deliberated toward a decision, its
deliberations were often considered "quasi-judicial" and,
therefore, outside the requirements of the Open Meetings Law.
However, in 1983 the Open Meetings Law was amended. In brief,
the amendment to the Law indicates that the exemption regarding
quasi-judicial proceedings may not be asserted by a zoning

board of appeals [see attached, Open Meetings Law, section
108(1)]. As a consequence, zoning boards of appeals are required
to conduct their meetings pursuant to the same requirements as
other public bodies subject to the Open Meetings Law. In other
words, due to the amendment, a zoning board of appeals must deli-
berate in public, except to the extent that a topic may justi-
fiably be considered during an executive session. Unless one or
more of those topics arises, a public body, including a zoning
board of appeals, must deliberate in public.

It is reiternated that, if a topic arises that may
properly be considered during an executive session, section
105(1) of the Open Meetings Law prescribes the procedure that
must be followed by a public body, including a zoning board of
appeals, during an open meeting before an executive session may
be convened. Section 105(1) states, in relevant part, that:

"Upon a majority vote of its total
membership, taken in an open meet-
ing pursuant to a motion identify-
ing the general area or areas of
the subject or subjects to be con-
sidered, a public body may conduct
an executive session for the below
enumerated purposes only, provided
however, that no action by formal
vote shall be taken to appropriate
public moneys..."

Therefore, a motion to enter into executive session must, be made
during an open meeting and carried by a majority vote of the
total membership of a public body, and the motion must indicate,
in general terms, the subject or subjects to be discussed during
the executive session.
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With regard to planning boards, it is often difficult to
determine exactly when such boards are involved in a
quasi-judicial proceeding, or where a line of demarcation may be
drawn between what may be characterized as quasi-judicial,
quasi-legislative or administrative functions. For example,
having reviewed provisions of the Town Law concerning planning
boards, it appears that the authority of planning boards may
vary, depending upon the kinds of activities that they perform,
as well as the nature of local laws or regulations developed by a
governing body that confer powers upon planning boards.
Similarly, some provisions reguires that public hearings be held:
others permit discretion to hold a public hearing. Further, the
holding of public hearings and providing an opportunity to be
heard does not in my opinion render a proceeding quasi-judicial
in every instance. Those requirements may be present in a
variety of contexts, many of which precede legislative action.

I believe that one of the elements of a quasi-judicial
proceeding is the authority to take final action. While I am
unaware of any judicial decision that specifically so states,
there are various determinations that infer that a quasi-judicial
proceeding results in a final determination reviewable only by a
court. In a decision rendered under the Open Meetings Law, it
was found that:

"The test may be stated to be that
action is judicial or quasi-judicial,
when and only when, the body or officer
is authorized and required to take
evidence and all the parties inter-
ested are entitled to notice and a
hearing, and, thus, the act of an ad-
ministrative or ministerial officer
becomes judicial and subject to re-
view by certiorari only when there

is an opportunity to be heard, evi-
dence presented, and a decision had
thereon" [Johnson Newspaper Corporation
v. Howland, Sup. Ct., Jefferson Cty..,
July 27, 1982; see also City of Albany
v. McMorran, 34 Misc. 2d 316 (1962)].

Another decision that described a particular body indicated that
"[Tlhe Board is a quasi-judicial agency with authority to make
decisions reviewable only in the Courts" [New York State Labor
Relations Board v. Holland Laundry, 42 NYS 2d 183, 188 (1943)].
Further, in a discussion of quasi-judicial bodies and decisions
pertaining to them, it was found that "[A]llthough these cases
deal with differing statutes and rules and varying fact patterns
they clearly recognize the need for finality in determinations of
quasi-judicial bodies..." [200 West 79th St. Co. v. Galvin, 335
NYS 24 715, 718 (1970)]. o
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Similarly, it is my opinion that the determination of a
controversy is a condition precedent that must be present before
one can reach a finding that a proceeding is quasi-judicial.
Reliance upon this notion is based in part upon the definition of
"quasi-judicial" appearing in Black's Law Dictionary (revised
fourth edition). Black's defines "quasi-judicial” as:

"A term applied to the action, dis-
cretion, etc., of public administra-
tive officials, who are reqguired to
investigate facts, or ascertain the
existence of facts, and draw conclu-
sions from them, as a basis for their
official action, and to exercise dis-
cretion of a judicial nature."

When a planning board is engaged in deliberations upon which it
will rely in making a final and binding determination, it appears
that such gatherings could be characterized as "quasi-judicial".
In other c¢ircumstances, however, a planning board serves in an
advisory role, engages in Quasi-legislative or administrative
functions, or does not render a determination that is reviewable
only by the courts. In those circumstances, it would not be
involved in a quasi-judicial proceeding.

In sum, many activities of a planning board must in my
view be conducted in public in accordance with the Open Meetings
Law. However, in those situations in which the Board must hold a
public hearing, weighs the evidence, applies the law and renders
a final and binding determination reviewable only by a court, it
appears that its deliberations could be characterized as "quasi-
judicial" and, therefore, exempt from the Open Meetings Law.

Lastly, it is noted that, even when the deliberations of
a planning board may be exempt from the Law, its vote and other
matters would not be exempt. As stated in Orange County Publi-
cations v. City of Newburgh:

"there is a distinction between that
portion of a meeting...wherein the
members collectively weigh evidence
taken during a public hearing, apply
the law and reach a conclusion and
that part of its proceedings in
which its decision is announced,

the vote of its members taken and
all of its other regular business

is conducted. The latter is clearly
non-judicial and must be open to the
public, while the former is indeed
judicial in nature, as it affects
the rights and liabilities of indi-
viduals" [60 AD 24 409, 418 (1978)].
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I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me,

Sincerely,

ékﬁﬂﬁj::(}%;tkﬁ————

Robert J. Freeman
Executive Director

RJIF:jm
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
' is based solely upon the facts presented in your correspondence.

Dear Mr. Hildreth:

I have received your letter of April 12, as well as the
materials attached to it.

As Chemung County Director of Weights and Measures, you
wrote that, for years, you had attended monthly staff meetings
that are apparently conducted by the County Executive. However,
approximately a year ago, you were informed that it would no
longer be necessary for you to attend the meetings, and you asked
essentially whether you have a right to attend those meetings.
You also questioned the propriety of a resolution that relocated
the Office of Weights and Measures from the County Health Depart-
ment to the Sheriff's Department.

In this regard, I offer the following comments.

First, the Committee on Open Government is authorized to
advise with respect to the Freedom of Information and Open Meet-
ings Laws. As such, your question concerning the propriety of
the transfer of the Office of Weights and Measures from one

County department to another is outside the scope of the juris-
diction or expertise of this office.

Second, the Open Meetings Law pertains to meetings of

‘ public bodies, and section 102(2) of the Law defines the phrase
"public body" to mean:
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", ..any entity, for which a qguorum is
required in order to conduct public
business and which consists of two or

more members, performing a governmental
function for the state or for an agency

or department thereof, or for a public
corporation as defined in section sixty-
six of the general construction law, or
committee or subcommittee or other similar
body of such public body."

In view of the foregoing, the Law generally applies to entities
that carry out a governmental function collectively as a body,
such as county legislatures, town boards, city councils, other
similar bodies, and the committees that they designate. Those
entities deliberate as a body and take action by means of voting.

A gathering of the heads of county departments or staff
would not, in my opinion, be subject to the Open Meetings Law,
for there is no public body involved. Consequently, I do not
believe that the staff meetings described in your correspondence
would fall within the requirements of the Open Meetings Law, and
it would appear that the authority to permit people to attend
staff meetings, such as yourself, would rest with the executive.

I hope that the foregoing has clarified the matter.
Should any further questions arise, please feel free to contact
me.

Sincerely,
f "Loﬁmf J/’.C‘JY"

Robert J. Freeman
Executive Director

RJIF:jm
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The staff of the Committee on Open Government is authorized to

issue to advisory opinions. The ensuing statff advisory opinion

is based solely upon the facts presented in your correspondence,
' unless otherwise indicated.

Dear Ms. Snyder:

I have received your letter of April 17 in which you re-
quested an advisory opinion, as well as related correspondence.

According to your letter:

"On April 10, 1989, the Governor Nelson
A. Rockefeller Empire State Plaza Per-
forming Arts Center Corporation Board of
Directors held a Board meeting in meeting
room five at 1 pm in the Emplre State
Plaza.

"Four Board members were present ~- the
Chairman, Vice Chairman, Treasurer and
one of the Directors. When the Vice
Chairman arrived, she stated that she
had obtained a proxy for one of the
Directors who was unable to attend.

"The legislation creating the Corporation
enumerates nine board memberships. Pre-
sently, there are two vacancies on the
Board. The Corporation by-laws do not
’ : contain any reference to the status of a

Proxy.
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"The major business conducted on April
10th was to take control of the Corpora-
tion finances from the ESIPA budget
staff and place the responsibility

with a consultant on an interim basis
until a new Executive Director is
appointed."

You added that, to your knowledge, "no notice was posted for the
meeting". Further, you sent a copy of letter addressed to you by
Father Louis C. Vaccaro, Chair of the Corporation's Finance Com-
mittee, in which he asked that you arrange to turn over to the
Corporation's Board of Directors various books and records of

the Corporation, "[pJursuant to the recent resolution" of the
Board.

You asked whether the action taken at the Board meeting is
"valid and enforceable". Further, in your capacity as the
Director of the Empire State Youth Theatre and Producing Director
of ESIPA, you requested advice concerning the course of action
that should be taken by yourself and the Institute's fiscal
officers.

In this regard, I offer the following comments.

First, by way of background, the Corporation was created
by Chapter 688 of the Laws of 1979. Subdivision (1) of section 3
of that chapter states in relevant part that "Such corporation
shall be a body corporate and politic constituting a public bene-
fit corporation®". Subdivision (2) states that "The corporation
shall consist of a board of directors comprised of a chairperson
and eight other members". That provision also indicates that the
members are all either ex officio or appointed by the Governor,
legislative leaders, the Mayor of the City of Albany or the
Albany County Executive, and that "A majority of the chairperson
and other members of the board shall constitute a quorum for the
transaction of the business of the corporation". In addition,
subdivision (5) provides that "All meetings shall be held and
notices filed in accordance with the freedom of information act®™,
As such, the legislation creating the Corporation specifies that
its Board of Directors consists of nine members, and that a
quorum is a majority of the total membership, which would be five
members.

Second, the Open Meetings Law is applicable to meetings of
public bodies, and section 102(2) of that statute defines the
term "public body" to mean:

",..any entity, for which a quorum-is
required in order to conduct public
business and which consists of two or
more members, performing a governmental
function for the state or for an agency
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or department thereof, or for a public
corporation as defined in section sixty-
six of the general construction law, or
committee or subcommittee or other similar
body of such public body."

The Board of Directors is an entity that "consists of two or more
members". The statute that created the Commission and its board
indicates that it must conduct its business by means of a quorum
and that it conducts public business and performs a governmental
function for a public corporation. The phrase "public corpora-
tion" is defined in section 66 (1) of the General Construction Law
to include "a public benefit corporation", such as the entity in
question. As such, I believe that the Corporation's Board of
Directors clearly constitutes a "public body" that is subject to
the requirements of the Open Meetings Law.

Third, although the statute concerning the Corporation
makes specific reference to the number of members needed to con-
stitute a quorum, also relevant in my view is section 41 of the
General Construction Law, which is consistent with the
Corporation's quorum requirements, and which provides additional
guidance concerning those requirements. Specifically, the cited
provision states that:

"Whenever three or more public
officers are given any power or
authority, or three or more per-
sons are charged with any public
duty to be performed or exercised
by them jointly or as a board or
similar body, a majority of the
whole number of such persons or
officers, at a meeting dQuly held
at a time fixed by law, or by

any by-law duly adopted by such
board or body, or at any duly
adjourned meeting of such meeting,
or at any meeting duly held upon
reasonable notice to all of them,
shall constitute a quorum and

not less than a majority of the
whole number may perform and
exercise such power, authority

or duty. For the purpose of this
provision the words 'whole number'
shall be construed to mean the
total number which the board,
commission, body or other group
of persons or officers would have
were there no vacancies and were
none of the persons or officers
disqualified from acting."
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Based upon the language quoted above, a public body cannot carry
out its powers or duties except by means of an affirmative vote
of a majority of its total membership taken at a meeting duly
held upon reasonable notice to all of the members. As such, it
is my view that a public body has the capacity to act, i.e., to
vote, only during duly convened meetings attended by at least a
majority of its total membership.

Moreover, section 102(1l) of the Open Meetings Law defines
"meeting" to mean "the official convening of a public body for
the purpose of conducting public business”"., Based upon an ordin-
ary dictionary definition of "convene', that term means:

"l. to summon before a tribunal:

2. to cause to assembly syn see
'SUMMON'" (Webster's Seventh New
Collegiate Dictionary, Copyright
1965).

In view of the ordinary definition of "convene", I believe that a
"convening" of a quorum requires the physical coming together of
at least a majority of the total membership of a public body.

The gathering of the Board described in your letter in-
volved four of its members. Since five members of the Board
would constitute a quorum, and since five affirmative votes would
be needed for the Board to take action or to carry out its
duties, the four members in attendance would not, in my opinion,
have had the authority to take action or approve a resolution.
Further, nothing in the Open Meetings Law or the terms of Chapter
677 refers to the capacity of a member to vote by "proxy", and it
has consistently been advised that a member of a public body
cannot cast a vote unless the member is physically present at a
meeting of the body. In short, absent a quorum at its meeting of
April 10, the Board was, in my view, incapable of passing a reso-
lution or taking action. Therefore, if the request by the Chair
of the Finance Committee was made pursuant to a resolution
approved at the gathering of April 10 attended by four members, I
believe that the resolution would be ineffective, for it could-
not have been adopted without an affirmative vote of five members
of the Board in attendance at a meeting.

Fourth, with respect to notice, I would conjecture that
the reference in Chapter 677 to notices of meetings erroneously
referred to the "freedom of information act". -As you are aware,
the "Freedom of Information Law" pertains to access to government
records; the Open Meetings Law refers to requirements imposed
upon public bodies. Irrespective of what appears to have been an
error in drafting, the Open Meetings Law, section 104, requires
that every meeting of a public body must be preceded by notice
given to the news media and by means of posting in one or more
designated, conspicuous public locations. :
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Lastly, your remaining question, which deals with the
course of action that should be taken by yvourself and the
Institute, involves matters outside the jurisdiction or expertise
of this office. Consequently, I do not believe that I can
appropriately address that issue.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Lhaxrfe

Rébert J. Freeman
Executive Director

RIJF:jm

cc: Board of Directors, Empire State Plaza
Performing Arts Center Corporation
Dr. D. Bruce Johnstone, Chancellor
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Mr. R

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Mr, Reninger:

I have received your letter of April 18 in which you re-
quested an advisory opinion concerning the Open Meetings Law.

According to your letter, your requests for unapproved
minutes of open meetings of the Planning Board of the Town of
Greenburgh "have been denied on the basis that the minutes are
not available prior to approval by State law and/or Town of
Greenburgh custom...". You also indicated that "Board minutes
may not be actually approved for four to six weeks after the date
of a meeting". 1In addition, although you have shared opinions
rendered by this office with Town officials, you wrote that the
Town Attorney "has stated that there is no legal basis for the
opinions expressed in those letters”.

In this.regard, I offer the following comments.

. First, with respect to the Committee's authority to pro-
vide advice concerning the issue, section 109 of the Open Meet-
ings Law states in relevant part that the Committee on Open
Government "shall issue advisory opinions from time to time, as
in its discretion, may be required to inform public bodies and
persons of the interpretations of the provisions of the open
meetings law",

Second, section 106 of the Open Meetings Law requires the
preparation of minutes by public bodies, and it includes direc-
tion concerning the contents of minutes and the time within which
minutes of both open meetings and executive sessions must be
prepared and made available. Specifically, the cited provision
gstates that:




Mr. Robert F. Reninger
May 1, 1989
Page -2-

"l. Minutes shall be taken at all
open meetings of a public body which
.shall consist of a record or summary
of all motions, proposals, resolu-
tions and any other matter formally
voted upon and the vote thereon.

2. Minutes shall be taken at execu-
tive sessions of any action that is
taken by formal vote which shall con-
sist of a record or summary of the
final determination of such action,
and the date and vote thereon; pro-
vided, however, that such summary need
not include any matter which is not
required to be made public by the free-
dom of information law as added by
article six of this chapter.

3. Minutes of meetings of all public
bodies shall be available to the public
in accordance with the provisions of the
freedom of information law within two
weeks from the date of such meetings ex-
cept that minutes taken pursuant to sub-
division two hereof shall be available
to the public within one week from the
date of the executive session.”"

In view of subdivision (3) of section 106, it is clear in my
opinion that minutes of open meetings must be prepared and made
available within two weeks of the meetings to which they pertain.

Further, while neither the Open Meetings Law nor any other
provision of which I am aware requires that minutes be approved,
it is recognized that many public bodies routinely, or as a mat-
ter of policy or custom, review minutes prepared by a clerk, for
example, and officially vote to approve them. In the event that
minutes have not been approved, to comply with the Open Meetings
Law, it has consistently been advised that minutes be prepared
and made available within two weeks, and that if the minutes are
unapproved, they may be marked "unapproved®, "draft® or
"non-final", for example. By so doing within the requisite time

_limitations, the public can generally know what transpired at a

meeting; concurrently, the public is effectively notified that
the minutes are subject to change.

In an effort to enhance the understanding of and compli-
ance with the Open Meetings Law, copies of this opinion will be
sent to the Town Attorney and the Planning Board.
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I hope that I have been of some assistance. Should
further questions arise, please feel free to contact me.

Sincerely,

TN i

Robert J. Freeman
Executive Director

RJF:jm

cc: Town Attorney
Planning Board

any
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Ms. Pauline M

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Ms. Salmon:
' I have received your letter of April 15.

You have requested an opinion concerning the contents of
minutes and the amount of detail that should be included in min-

utes of meetings.

In this regard, the Open Meetings Law contains what might
be viewed as minimum regquirements concerning the contents of
minutes. Specifically, section 106 of the Open Meetings Law
states that:

"l. Minutes shall be taken at all
open meetings of a public body which
shall consist of a record or summary
of all motions, proposals, resolu-
tions and any other matter formally
voted upon and the vote thereon.

2. Minutes shall be taken at execu-
tive sessions of any action that is
taken by formal vote which shall con-
sist of a record or summary of the
final determination of such action,
and the date and vote thereon; pro-
vided, however, that such summary need
not include any matter which is not

. required to be made public by the free-
dom of information law as added by
article six of this chapter.
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3. Minutes of meetings of all public
bodies shall be available to the public
in accordance with the provisions of the
freedom of information law within two
weeks from the date of such meetings ex-
cept that minutes taken pursuant to sub-
division two hereof shall be available
to the public within one week from the
date of the executive session."

Based upon the foregoing, it is clear in my view that
minutes need not consist of a verbatim account of what was said
at a meeting. Further, although a public body may choose to
prepare expansive minutes, at a minimum, minutes of open meetings
must include reference to all motions, proposals, resolutions and
any other matters upon which votes are taken.

With respect to executive sessions, as a general rule, a
public body subject to the Open Meetings Law may take action
during a properly convened executive session [see Open Meetings
Law section 105(1)]. If action is taken during an executive
session, minutes reflective of the action, the date and the vote
must be recorded in minutes pursuant to section 106(2). It is
noted that under section 106 (3) of the Open Meetings Law minutes
of both open meetings and executive sessions are available in
accordance with the Freedom of Information Law. Nevertheless,
various interpretations of the Education Law, section 1708(3),
indicate that, except in situations in which action during a
Closed session is permitted or required by statute, a school
board cannot take action during an executive (see United Teachers
of Northport v. Northport Union Free School District, 50 AD 2d
897 (1975): Kursch et al v. Board of Education, Union Free
School District #1, Town of North Hempstead, Nassau County 7AD 24
922 (1959); Sanna v. Lindenhurst, 107 Misc. 24 267, modified
85 AD 2d 157 aff'd 58 NY 626 (1982)]. Stated differently, based
upon judicial interpretations of the Education Law, a school
board generally cannot vote during an executive session.
Further, if no action is taken in an executive session, minutes
of the executive session need not be prepared.

Lastly, since its enactment in 1974, the Freedom of Infor-
mation Law has contained an "open meetings" requirement with
regard to voting by members of public bodies. Specifically,
section 87 (3) of the Freedom of Information Law states in rele-
vant part that:

"Each agency shall maintain:
(a) a record of the final vote of each

member in every agency proceeding in
which the member votes."
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Consequently, when a school board takes action, a record must be
prepared that indicates the manner in which each member cast his
or her vote. That record ordinarily should, in my opinion, be
included as part of the minutes.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

obert J. Freeman
Executive Director

RIJF:im
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Hon. Thomas Hankamp
Supervisor

Town of Pleasant Valley
Town Hall

Pleasant Valley, NY 12569

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

' Dear Supervisor Hankamp:

I have received your letter of April 20, as well as the
materials attached to it.

The attachments consist of an agenda and minutes pertain-
ing respectively to a work session and a special meeting con-
ducted by the Town Board. You wrote that the agendas were "hand
delivered to all town councilmen mailboxes and both were posted
on the bulletin board two (2) days before both meetings". You
added that: "Because there was action taken at both meetings,
[you] took minutes...All action taken had unanimous consent.
Both meetings were open meetings". You wrote, however, that "The
problem is that the Town Clerk Office was not formally notified
and as a result the Town Clerk considers these meetings illegal.
As a result the Town Clerk will not accept minutes with
Supervigor's signature”.

In this regard, I offer the following comments.

First, the Open Meetings Law does not distinguish among
regularly scheduled meetings, special meetings or work sessions.
In brief, it has been held that the term "meeting" includes any
gathering of a quorum of a public body for the purpose of con-
ducting public business, even if there is no intent to take

action, and irrespective of the manner in which a gathering may
. be characterized [see Orange County Publications v. Council of
the City of Newburgh, 60 Ad 24 409, aff'd 45 NY 2d 947 (1978)].
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Second, every meeting must be preceded by notice given in
accordance with section 104 of the Open Meetings Law. Section
104 refers to notice to the public and the news media; no refer-
ence is made to notice to members of a public body or to a clerk,
for example. I would conjecture that the means by which a board
provides notice of its meetings to the clerk is a matter to be
determined by the board.

Third, with respect to the duties of a town clerk, section
30(1) of the Town Law states in part that the clerk "shall attend
all meetings of the town board, act as clerk thereof, and keep a
complete and accurate record of the proceedings of each
meeting...". Although nothing in section 30 pertains to notice
of meetings given to the town clerk, I believe that it is impli-
cit that notice should be given. Again, the means by which
notice is given to the clerk could likely be determined by the
Town Board.

With regard to the "legality" of the meetings, based upon
your letter, it appears that the Board complied with the Open
Meetings Law. Further, as a general matter, I believe that
action taken at a meeting remains valid unless and until a court
renders a contrary determination. In addition, although the
issue does not directly relate to the Open Meetings Law, I have
found opinions indicating that the absence of a town clerk from a
meeting would not serve to invalidate action taken at a meeting
[see Roth v. Loomis, 281 NYS 24 158 (1967); 1967 Ops. St.
Compt. File #292]. Concurrently, there are opinions indicating
that a clerk should be notified of meetings (see 1964 Ops. St.
Compt. #258) and that a clerk should attend meetings (see 1979
Ops. St. Compt. File #373).

I hope that I have been of same assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Q@%Aﬁﬂiljrfyégjk———-—-\

Robert J. Freeman
Executive Director

RIF:jim
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Mr. David Zinman
Newsday
Long Island, NY 11747

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

Dear Mr. Zinman:

' As you are aware, I have received your recent letter and
the materials attached to it.

The materials consists of copies of minutes of executive
sessions held between April of 1988 and March of this year by the
Board Managers of the Nassau County Medical Center. You have
asked that I review the minutes for the purpose of providing an
opinion concerning the Board's compliance with the Freedom of
Information and Open Meetings Laws. It is noted that you re-
quested an advisory opinion involving similar issues approxi- -
mately a year ago. Therefore, many of my remarks will represent
a reiteration of advice offered in the earlier opinion.

First, by way of background, the Open Meetings Law is-
applicable to meetings of public bodies. Section 102(2) of the
Law defines "public body" to mean:

", ..any entity, for which a quorum- is
required in order to conduct public
business and which consists of two or
more members, performing a governmental
function for the state or for an- agency

or department thereof, or for a public
corporation as defined in section sixty-
six of the general construction law, or
committee or subcommittee or other similar
' body of such public body."
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I believe that the Board of Managers is a "public body" subject
to the requirements of the Open Meetings Law. Specifically, the
Board consists of at least two members. It is, in my opinion,
regquired to conduct its business by means of a quorum pursuant to
section 41 of the General Construction Law. Further, the Board
conducts public business and performs a governmental function for
a public corporation, Nassau County. I point out, too, that a
county board of supervisors is authorized to "establish a public
general hospital" and designate the members of a board of
managers pursuant to section 127 of the General Municipal Law.
The powers and duties of boards of managers are conferred by
section 128 of the General Municipal Law.

Second, the Open Meetings Law is based upon a presumption
of openness. Stated differently, all meetings of public bodies
must be conducted open to the public, except to the extent that
an "executive session" may properly be convened. Section 102(3)
of the Open Meetings Law defines the phrase "executive session"”
to mean a portion of an open meeting during which the public may
be excluded. Consequently, an executive session is not separate
and distinct from an open meeting; rather it is a portion of an
open meeting that enables a public body to consider certain
issues in private. A public body cannot enter into an executive
session to discuss the subject of its choice. On the contrary,
paragraphs (a) through (h) of section 105(1) of the Law specify
and limit the topics that may appropriately be considered during
an executive session.

Having reviewed the minutes of executive sessions, at
virtually every executive session, certain "personnel matters"”
were considered, such as issues involving appointments, leaves of
absences, resignations and the like. Those and similar issues,
insofar as they involved matters pertaining to a particular per-
son or persons, could in my opinion have been discussed during
executive sessions. However, I believe that others relating to
personnel generally, and matters of policy, should have been
discussed in public.

Because the topics that were considered during executive
sessions were discussed under the heading of "personnel matters",
I point out by way of background that the so-called "personnel"
exception for entry into executive session has been clarified
since the original enactment of the Open Meetings Law. In its
initial form, section 105(1) (f) of the Open Meetings Law per-
mitted a public body to enter into an executive session to
discuss:

"...the medical, financial, credit or
employment history of any person or-
corporation, or matters leading to the
appointment, employment, promotion,
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demotion, discipline, suspension,
dismissal or removal of any person or
corporation..."

Under the language quoted above, public bodies often convened
executive sessions to discuss matters that dealt with "personnel"
generally, tangentially, or in relation to policy concerns.
However, the Committee consistently advised that the provision
was intended largely to protect privacy and not to shield matters
of policy under the guise of privacy.

To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several
of which became effective on October 1, 1979. The recommendation
made by the Committee regarding section 105(1) (f) was enacted and
now states that a public body may enter into an executive session
to discuss:

", ..the medical, financial, credit or
employment history of a particular
person or corporation, or matters
leading to the appointment, employ-
ment, promotion, demotion, discipline,
suspension, dismissal or removal of

a particular person or corporation..."
(emphasis added).

Due to the insertion of the term "particular" in section 105(1)
(f), I believe that a discussion of "personnel" may be considered
in an executive session only when the subject involves a parti-
cular person or persons, and only when one or more of the topics
listed in section 105(1) (f) are considered.

At this juncture, I will refer to specific executive ses-
sions and comment on their propriety. Some of the issues relate
to personnel matters; others, in my view, simply would not have
qualified for consideration during executive sessions. Further,
based upon my review of the minutes of executive sessions held
over the course of a year, it appears that the Board fails to -
understand its obligations under the Open Meetings Law and that
numerous issues involving matters of policy have been discussed
in private under the guise of "personnel matters".

Executive Session of March 27, 1989

Item 3 includes reference to a motion approved to send
letters of appreciation to persons who retire or leave the Medi-
cal Center in good standing after ten or more years of service.
Items 4 and 5 respectively involved announcements that the- Execu-
tive Director of the Center was asked to serve on a HANYS policy
committee and a Senate health committee and that -a meeting of the
Joint Conference Committee would be held during the following
month.
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None of those discussions would in my opinion have fallen
within the scope of section 105(1) (f) or any other provision
permitting the holding of an executive session.

Executive Session of February 27, 1989

Item 4 referred to a report by the Executive Director
concerning a seminar that he attended and plans to hold a seminar
in May or June. 1Item 6 involved a discussion of financial and
other support provided by the Auxiliary. Item 7 concerned a
report of the hospital's annual audit.

As I interpret the minutes, none of those items involved
"personnel” and should have been considered in public.

Item 5 consisted of an update on the status of search
activities for certain positions. To the extent that the discus-
sion focused on particular candidates for those positions, I
believe that the executive session was proper. However, if the
discussion did not relate to particular persons, but rather des-
cribed the general progress of search activities, the matter, in
my view, should have been considered in public.

Executive Session of January 23, 1989

Under item 4, the Executive Director announced the insti-
tution of a hospital-wide no smoking policy. Since the issue
clearly involved a matter of policy, I do not believe that any
basis for discussion of the issue behind closed doors could jus-
tifiably have been asserted.

Item 5 involved a summary of the Center's malpractice
experience in 1988 and included a review of the Center's role in
the "County litigation process". Assuming that the discussion-
was general and did not refer to any specific lawsuit, I do not
believe that it could properly have been considered in an execu-
tive session.

The provision in the Open Meetings Law concerning liti-
gation is found in section 105(1) {(d), which permits a public body
to enter into an executive session to discuss "proposed, pending
or current litigation". 1In construing the language quoted above,
it has been held that:

"The purpose of paragraph d is 'to enable

a public body to discuss pending litiga-
tion privately, without baring its strategy
to its adversary through mandatory public
meetings' (Matter of Concerned Citizens to
to Review Jefferson Val. Mall v. Town Bd.
of Town of Yorktown, 83 AD 24 612, 613, 441
NYS 24 292). The belief of the town's
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attorney that a decision adverse to peti-
tioner 'would almost certainly lead to
litigation' does not justify the conduct-
ing of this public business in an executive
session. To accept this argument would be
to accept the view that any public body
could bar the public from its meetings
simply be expressing the fear that 1liti-
gation may result from actions taken
therein. Such a view would be contrary

to both the letter and the spirit of the
exception" [Weatherwax v. Town of Stony
Point, 97 AD 2d 840, 841 (1983)].

Based upon the foregoing, the exception is intended to permit a
public body to discuss its litigation strategy behind closed
doors. If litigation strategy in conjunction with a particular
lawsuit was not discussed, I do not believe that there would have
been a basis for conducting an executive session.

With regard to the sufficiency of a motion to enter into
an executive session pursuant to section 105(1) (d), it has been
held that:

"It is insufficient to merely regurgitate
the statutory language: to wit, 'discus-
sions regarding proposed, pending or
current litigation'. This boilerplate
recitation does not comply with the intent
of the statute. To validly convene an
executive session for discussion of pro-
posed, pending or current litigation, the
public body must identify with particu-
larity the pending, proposed or current
litigation to be discussed during the
executive session" [Daily Gazette Co.,
Inc. v. Town Board, Town of Cobleskill,
44 NYS 2d 44, 46 (1981), emphasis added
by court].

Under item 6, the Executive Director described the reasons
"why some physicians did not return their reappointment applica-
tions". On the basis of the minutes, it appears that the discus-
sion did not focus upon any particular physicians, but rather on
the reasons for their inability to fulfill the requirement. If
that was so, I do not believe that the issue could properly have
been discussed in the executive session.
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Executive Session of December, 19, 1988

Under item 4, a report was given regarding an "executive
briefing" concerning a section of regulations of the New York
State Health Department. In my view, there was no basis for that
discussion to be held in private.

Item 5 involved the placement of residency programs on
probationary status, and an appeal of a decision placing the
"OB/GYN residency program on probationary status". Assuming that
the commentary merely informed the Board of the appeal and did
not pertain to "litigation strategy”, a subject discussed
earlier, I do not believe that the topic gqualified for consider-
ation in an executive session.

Item 6 concerned a presentation by two attorneys regarding
the Hospital's compliance with a stipulation relative to the
"reappointment and credentiating process", as well as the find-
ings of an audit and plans for corrective action. Again, assuming
that the discussion did not involve "litigation strategy" relat-
ing to an ongoing lawsuit, it does not appear that any basis for
entry into an executive session could have been asserted.

A second item 6, which appears to have been erroneously
numbered pertained to the approval of a draft of proposed
"Hospital and Governing Body Bylaws". In my view, that issue
should clearly have been discussed in public.

Executive Session of November 21, 1988

Part B of item 3 dealt with approval of minutes of a meet-
ing of the Credential Committee. It does not appear that the
minutes could have been considered during an executive session.

Part C involved a discussion of a search committee and the
necessary criteria that must be met to serve in a position. If
those issues involved criteria applicable to any person who
might serve in the position, rather than the qualifications of a
"particular person", I believe that the issue should have been
considered in public.

Part D refers to a motion to establish a search committee
to hire a medical director. Again, if the discussion involved
the establishment of a committee, rather than the individuals who
might serve on the committee or specific candidates for the posi-
tion of medical director, the issue, in my view, should have been
discussed publicly.
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Items 4, 5, and 6 dealt respectively with the distribution
of articles concerning the responsibilities of hospital governing
bodies, an inspection conducted by the Joint Commission on
Accreditation, and a draft of proposed changes to the Hospital
and Governing Body Bylaws. None of those topics would, in my
opinion, have qualified for consideration in executive session.

Executive Session of October 24, 1988

Item 4 involved an announcement that minutes of the
Quality Assurance Committee meeting would be discussed at the
next Board meeting. I believe that the announcement should have
been made during an open meeting.

Executive Sessions of September 26, August 22 and July 25, 1988

Item 4 in the minutes of executive sessions of each meet-
ing refer to the review and discussion of "case specific Quality
Assurance materials". If the discussions related to specific
cases, i.e., specific patients, it appears that the executive
sessions would have been proper, for they likely would have in-
volved the "medical history" of particular persons. If, however,
the discussion involved certain kinds of cases or procedures and
did not involve specific patients, it does not appear that the
executive sessions were properly held.

Executive Sessions of June 27, May 31 and April 25, 1988

Under item 4 of the June 27 minutes, the Board reviewed
and discussed minutes of the Administrative and Medical Quality
Assurance Committees., The minutes indicate that: "A description
of the case specific and physician specific process relative to
tracking issues, which is being implemented, was discussed". If
the discussion involved the "process" rather than particular
cases involving specific patients, I believe that the matter was
improperly discussed in executive session.

Similarly, in the May 31 and April 25 minutes, reference
was made to minutes of the same two committees, as well as up-
dates concerning progress on a "Plan of Correction". For the-
reasons described in the preceding paragraph, it does not appear
that the issues could have been discussed in private.

In sum, each of the meetings referenced above included
executive sessions of questionable validity. Moreover, many of
the issues discussed during the executive sessions should
clearly, in my opinion, have been discussed in public.
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Lastly, as indicated earlier, I believe that the Board
properly held executive sessions to discuss appointments, changes
of status and proposed resignations of "particular persons”.
However, the minutes that you enclosed have been redacted; the
names of persons who were appointed, whose status was changed or
who resigned have been deleted.

In this regard, section 106(3) of the Open Meetings Law
states that minutes shall be available to the public in accor-
dance with the Freedom of Information Law.

In brief, the Freedom of Information Law is based upon a
presumption of access. Stated differently, all records of an
agency are available, except to the extent that records or por-
tions thereof fall within one or more grounds for denial appear-
ing in section 87 (2) (a) through (i) of the Law.

While sections 87 (2) (b) and 89(2) (a) of the Freedom of
Information Law permit an agency to delete identifying details
when disclosure would constitute "an umwarranted invasion of
personal privacy”, I do not believe that the deletions of the
names were proper. On the contrary, I believe that certain as-
pects of the Freedom of Information Law, as well as its judicial
interpretation, indicate that the names must be disclosed.

Section 87 (3) (b) of the Freedom of Information Law re-
quires that each agency maintain a record setting forth the name,
public office address, title and salary of every officer and
employee of the agency. That record, which is accessible, would
include reference to persons appointed and those whose status has
changed. Moreover, it has been found by the state's highest
court that the names of public employees who were terminated due
to budget restrictions must be made available, for disclosure
would result in a permissible rather than an unwarranted invasion
of personal privacy [see Gannett Co. v. County of Monroe, 59 AD
2d 309 (1977); aff'd 45 NY 24 954 (1978)]. From my perspective,
the identification of those employees who have resigned would
result in a lesser invasion of privacy than in the case involving
involuntary terminations. As such, I believe that the names that
were deleted from the minutes should have been disclosed pursuant
to the Freedom of Information Law.

In an effort to enhance compliance with the Freedom -of
Information Law and the Open Meetings Law, a copy of this opinion
will be forwarded to the Board of Managers. In addition, copies
of the Open Meetings Law and an explanatory brochure concerning
the Freedom of Information Law and the Open Meetings Law will be
sent to the Board.
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I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

A b

Robert J. Freeman
Executive Director

RJIF:jm

cc: C. Partricia Meyers, President, Board of Managers
Board of Managers
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?he staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Mr. Abraham:

' I have received your letter of April 21, as well as the
materials attached to it.

According to your letter, at a meeting of the Penn Yan
Central School District Board of Education held on March 15, "the
administration presented a proposal to do away with the flexible
schedule in the Middle and High Schools in the district™. You
added that: "It would appear that these discussions were held in
closed sessions rather than during the open part of the meeting”.
Further, at a meeting held on April 5, you indicated that "the
Board of Education created a new administrative position of
Elemgntaﬁy Principal Grades 3-5 without any discussion in open
session.

A review of the minutes indicates that executive sessions-
were held during the two meetings to discuss "personnel and legal
matters®™ and "personnel and negotiations™. From my perspective,
to the extent that the issues that you described were discussed
by the Board, I believe that the discussions should have occurred
during open meetings. Conversely, to the extent that the Board. -
considered those topics during executive sessions, I believe that
it would not have complied with the Open Meetings Law.

In this regard, I offer the following comments.
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First, I point out that section 102(3) of the Open Meet-
ings Law defines the phrase "executive session" to mean a portion
- of an open meeting during which the public may be excluded.
Further, section 105(1) of the Law prescribes a procedure that
must be accomplished during an open meeting before an executive
session may be held. Specifically, the cited provision states in
relevant part that:

"Upon a majority vote of its total
membership, taken in an open meet-
ing pursuant to a motion identify-
ing the general area or areas of
the subject or subjects to be con-
sidered, a public body may conduct
an executive session for the below
enumerated purposes only..."

As such, an executive session is not separate and distinct from
an open meeting, but rather is a part of an open meeting from
which the public may be excluded. In addition, it is clear that
a public body may not conduct an executive session to discuss the
subject of its choice; on the contrary, paragraphs (a) through
(h) of section 105(1) specify and limit the topics that may
appropriately be considered during an executive session.

Second, although a discussion of the "flexible schedule®
and the creation of a new position might involve issues relating
to personnel, neither of the issues would in my opinion have
fallen with the so-called "personnel" exception for entry into an
executive session.

Under the Open Meetings Law as originally enacted, the
"personnel" exception differed from the language of the- -analogous
exception in the current Law. In its initial form, section-
105(1) (f) of the Open Meetings Law permitted a public body to
enter into an executive session to discuss:

"...the medical, financial, credit or
employment history of any person or.
corporation, or matters leading to the
appointment, employment, promotion,
demotion, discipline, suspensgion,
dismissal or removal of any person or
corporation..."”

Under the language quoted above, public bodies often convened-
executive sessions to discuss matters that dealt with "personnel®
in a tangential manner or in relation to policy concerns. .
However, the Committee consistently advised that the provision
was intended largely to protect privacy and not to shield matters
of policy that might relate to personnel indirectly or as a
group.
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In an attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several
of which became effective on October 1, 1979. The recommendation
made by the Committee regarding section 105(1) (f) was enacted and

now states that a public body may enter into an executive session
to discuss:

", ..the medical, financial, credit or
employment history of a particular
person or corporation, or matters
leading to the appointment, employ-
ment, promotion, demotion, discipline,
suspension, dismissal or removal of

a particular person or corporation..."
(emphasis added).

Due to the insertion of the term "particular" in section 105(1)
(£), I believe that a discussion of "personnel" may be conducted
in an executive session only when the subject involves a parti-
cular person or persons, and only when one or more of the topics
listed in section 105(1) (f) are considered.

A change in schedule might affect "personnel" or students

generally; however, such a discussion would not focus upon any
"particular person”. Similarly, a discussion concerning the
creation of a position is a matter of policy which, in my
opinion, should be discussed in public. When the Board reaches
the point of discussing the relative qualifications of particular
candidates, I believe that an executive session could properly be
held, for its focus than would be on a particular person or
persons. However, the Board had not, according to your letter,
reached that point at the meeting in question.

Third, judicial decisions indicate that a motion contain-
ing a recitation of the language of the grounds for executive -
session or "personnel", "litigation", "legal matters®™ or "negoti-
ations", for example, without more, fails to comply with the Law.

For instance, in reviewing minutes that referred to var-
ious bases for entry into executive session, it was held that:

"[Tlhe minutes of -the March 26, 1981
meeting indicate that the Board
voted on two separate occasions to
enter executive session to discuss
'personnel' and 'negotiations' with-
out further amplification. On May
28, 1981, the Board again entered
“into executive session on  two
occasions. The reasons given for
doing.so were to discuss a 'legal
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With

problem' concerning the gymnasium
floor replacement and for 'personnel
items'. Again, on June 11, 1981,
the Board voted to enter executive
session of 'personnel matters',

"We believe that merely identifying
the general areas of the subjects to
be considered in executive session
as 'personnel', ‘negotiations', or
'legal problems' without more is
insufficient to comply with Public
Officers Law section 100({1].

"With respect to 'personnel', Public
Officers Law section 100([1] [f] per-~
mits a public body to conduct an
executive session concerning certain
matters regarding a 'particular
person'. The Committee on Public
Access to Records has stated that
this exception to the open meetings
law is intended to protect personal
privacy rather than shield matters
of policy under the guise of
privacy... Therefore, it would seem
that under the statute matters re-
lated to personnel generally or to
personnel policy should be discussed
in public for such matters do not
deal with any particular person.
When entering into executive session
to discuss personnel matters of a
particular individual, the Board
should not be reguired to reveal the
identity of the person but should
make it clear that the reason for
the executive session is because
their discussion involves a
‘particular’ person..." [Doolittle
v. Board of Education, Sup. Ct.. o
Chemung Cty., Oct. 20, 1981; see also
Becker v. Town of Roxbury, Sup. Ct.,
Chemung Cty., April 1, 1983; please
note that the Open Meetings Law was
renumbered after Doolittle was de-
cided],.

respect to "negotiations", the only ground for entry

into executive session that mentions that term is-section

105(1) (e).

That provision permits a public body to conduct an

executive session to discuss "collective negotiations pursuant to
article fourteen of the civil service law"™. Article 14 of the
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Civil Service Law is commonly known as the "Taylor Law", which
pertains to the relationship between public employers and public
employee unions. As such, section 105(1) (e) permits a public
body to hold executive sessions to discuss collective bargaining
negotiations with a public employee union.

In terms of a motion to enter into an executive session
held pursuant to section 105(1) (e), it has been held that:

"Concerning 'negotiations', Public
Officers Law section 100[1] [e] per-
mits a public body to enter execu-
tive session to discuss collective
negotiations under Article 14 of the
Civil Service Law. As the term
'negotiations' can cover a multitude
of areas, we believe that the public
body should make it clear that the
negotiations to be discussed in
executive session involve Article 14
of the Civil Service Law" [Doolittle,

supral.

The provisions in the Open Meetings Law concerning
"litigation" are found in section 105(1) (d). The cited provision
permits a public body to enter into an executive session to dis-
cuss "proposed, pending or current litigation". In construing
the language quoted above, it has been held that:

"The purpose of paragraph d is 'to enable

a public body to discuss pending-litiga-
tion privately, without baring its strategy
to its adversary through mandatory public
meetings' (Matter of Concerned Citizens to
to Review Jefferson Val. Mall v. Town Bd.
of Town of Yorktown, 83 AD 2d 612, 613, 441
NYS 24 292). The belief of the town's
attorney that a decision adverse to peti-
tioner ‘'would almost certainly lead to
litigation' does not justify the conduct-
ing of this public business in -an executive
session. To accept this argument would be
to accept the view that any public body
could bar the public from its meetings
simply be expressing the fear that liti-
gation may result from actions taken
therein. Such a view would be contrary

to both the letter and the spirit of the
exception” [Weatherwax v. Town of Stony
Point, 97 AD 24 840, 841 (1983)].
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Based upon the language quoted above, I believe that the excep-
tion is intended to permit a public body to discuss its litiga-
tion strategy behind closed doors, rather than issues that might
eventually result in litigation. Further, since "possible" or
"potential®" litigation could be the result of nearly any topic
discussed by a public body, an executive session could not in my
view be held to discuss an issue merely because there is a
"potential® for litigation.

With regard to the sufficiency of a motion to discuss
"litigation" or "possible litigation®, it has been held that:

"It is insufficient to merely regurgitate
the statutory language; to wit, 'discus-
sions regarding proposed, pending or
current litigation'. This boilerplate
recitation does not comply with the intent
of the statute. To validly convene an
executive session for discussion of pro-
posed, pending or current litigation, the
public body must identify with particu-
larity the pending, proposed or current

' litigation to be discussed during the
executive session" [Daily Gazette Co.,
Inc. v. Town Board, Town of Cobleskill,
44 NYS 2d 44, 46 (1981), emphasis added
by court].

In short, the topics that may be discussed during execu-
tive sessions are limited. Further, based upon case law, the
motions for entry into executive sessions should not be wvague,.

As you requested, copies of this opinion will be sent to
the persons designated in your letter.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Iy —

Robert J. Freeman
Executive Director

RJF:jm

cc: Donald Jensen, President, Board of Education
. Maurice-Dumas, Finger Lakes Times




STATE OF NEW YORK
DEPARTMENT OF STATE

COMMITTEE ON OPEN GOVERNMENT O M L - /9.0 e J (p /3

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231
518) 474-2518, 2791

COMMITTEE MEMBERS

WILLIAM BOOKMAN
JOHN C. EGAN

DALL W. FORSYTHE
WALTER W. GRUNFELD
STAN LUNDINE

LAURA RIVERA

DAVID A SCHULZ
BARBARA SHACK, Chair
GAIL S. SHAFFER

GILBERT P SMITH
PRISCILLA A. WOOTEN May 8, 1989

EXECUTIVE DIRECTOR
ROBERT J. FREEMAN

Mr. Stan gers

Dear Mr. Rogers:

Your letter addressed to Secretary of State Shaffer has
been forwarded to the Committee on Open Government. Although the
Secretary is a member of the Committee, the staff is authorized
to respond to inguiries on behalf of the Committee and its

' members.

According to your letter, at a recent meeting of the Board
of Trustees of the Village of Waverly, you attempted to raise a
question regarding a statement made by the Mayor. You wrote,
however, that you were initially ignored and that you were told
later that you were "out of order". In addition, based upon your
letter and the materials attached to it, the Board has adopted a
resolution under which citizens are at certain times permitted to
address the Board. Nevertheless, under that policy, the Board
and staff will not answer gQuestions.

In this regard, I offer the following comments.

The Open Meetings Law provides that any person-may attend
a meeting of a public body. However, the Law is silent with
respect to the issue of public participation at meetings.
Therefore, although a public body, such as a village board of
trustees, may permit the public to speak at a meeting, there is
no requirement that it must permit public participation.
Consequently, there is nothing in the Open Meetings Law, Or any
other law of which I am aware, that requires a public body to
answer citizens' questions during meetings.
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I hope that the foregoing serves to clarify the matter.
Should any further questions arise, please feel free to contact
me.

Sincerely,

J); bﬁ,mﬂj,ﬁ\w\

Robert J. Freeman
Executive Director

RIF:jm

cc: Board of Trustees, Village of Waverly
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Mr. Gordon R. Nearirss

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Mr. Nearpass:

' I have received your letter of April 18, which reached
this office on April 25.

In your capacity as a newly appointed ember of the Town of
Varick Zoning Board of Appeals, you wrote that the Board has
adopted the following procedure:

"conduct an open meeting with neighbor
input, adjourn the open hearing, have

a discussion by board members, table,

accept or reject the appeal.”

You have asked how, under the procedure described above, the
Board should comply with applicable law.

First, the Open Meetings Law (see enclosed) pertains to
meetings of public bodies. The term "meeting" is defined in
section 102(a) of the Law to mean "the official convening of a
public body for the purpose of conducting public business”.
Further, in Orange County Publications v. Council of the City of
Newburgh, 60 AD 24 409, aff'd 45 NY 2d 947 (1978), the state's
highest court held that any time a quorum of the members of pub-
lic body gathers for the-purpose of discussing public business,
that gathering is a "meeting" under the Open Meetings Law.

I point out that there is often a distinction between a
. "meeting®™ and a "hearing®”. As indicated earlier, a meeting in-
volves a situation in which a quorum of a public body seeks to
conduct business or deliberate as a body. It is my understanding
that the term "hearing" generally refers to situations in which

(518) 474-2518, 2791
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members of the public are given an opportunity to express their
views, or in which a person or entity seeks testimony from wit-
nesses or interested parties, or investigates in a quasi-judicial
manner.

Second, there may be distinctions in the notice require-
ments concerning meetings and hearings. In the case of a
meeting, section 104 of the Open Meetings Law requires that
notice be given to the news media and to the public by means of
posting in one or more designated, conspicuocus public locations.
Subdivision (3) of section 104 specifies that notice given prior
to a meeting need not be a legal notice. If a meeting is
scheduled at least a week in advance, notice must be given under
section 106 (1) not less than seventy-two hours prior to the
meeting. If a meeting is scheduled less than a week in advance,
notice must be given "to the extent practicable" at a reasonable
time prior to such meeting pursuant to section 106 (2).

In the case of a hearing held by a zoning board of
appeals, the notice requirements are more specific and require
the publication of a notice. Enclosed is a copy of section 267
of the Town Law, which pertains to boards of appeals, and which
in subdivision (5) describes notice requirements concerning
hearings.

In short, meetings and hearings may be legally different,
and the notice requirements are separate and distinct. Under the
procedure that you described, it appears that the Board holds
hearings and meetings on the same evening. If that is so, I
believe that separate notices should be given regarding hearings
held pursuant to section 267 (5) of the Town Law and regarding
meetings pursuant to section 104 of the Open Meetings Law.

Lastly, with respect to meetings of a zoning board of
appreals, I point out that there are two vehicles under the Open
Meetings Law in which a public body may exclude the public from
its gatherlngs. One involves the holding of an executive
session. It is noted that section 102(3) of the Law defines the
phrase "executive session”™ to mean a portion of an open meeting
during which the public may be excluded. Further, section 105(1)
of the Law prescribes a procedure that must be accomplished by a
public body during an open meeting before an executive session
can be held. Further, paragraphs (a) through (h) of section
105(1) specify and limit the topics -that may appropriately be
considered during an executive session.

The other vehicle involves an "exemption" from the Law.
Section 108 describes three such exemptions. In short, if a
matter is exempt from the Open Meetings Law, the Law has no
application.
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With respect to zoning boards of appeals, in terms of
background, numerous problems and conflicting interpretations
arose under the Open Meetings Law as originally enacted with
respect to the deliberations of zoning board of appeals. The Law
had exempted from its coverage "quasi-judicial proceedings".

When a zoning board of appeals deliberated toward a decision, its
deliberations were often considered "quasi-judicial" and,
therefore, outside the requirements of the Open Meetings Law.
However, in 1983 the Open Meetings Law was amended. In brief,
the amendment to the Law indicates that the exemption regarding
quasi-judicial proceedings may not be asserted by a zoning

board of appeals [see attached, Open Meetings Law, section
108(1)]. As a consequence, zoning boards of appeals are required
to conduct their meetings pursuant to the same requirements as
other public bodies subject to the Open Meetings Law. In other
words, due to the amendment, a zoning board of appeals must deli-
berate in public, except to the extent that a topic may justi-
fiably be considered during an executive session. Unless one or
more of those topics arises, a public body, including a zoning
board of appeals, must deliberate in public.

Enclosed is a brochure, "Your Right to Know", which des-
cribes the Open Meetings Law in detail.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

R gy T

Robert J. Freeman
Executive Director

RIF:jm

Encs.
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Mr. Albright:

I have received your letter of April 26 in which you re-
quested an advisory opinion concerning the Open Meetings Law.

Having attended a recent budget hearing conducted by the
Board of Trustees of the Village of Wilson, you wrote that you
expressed several concerns. Among them were contentions "that
the budget work sessions that led to the final budget draft and
hearing were not publicly announced or posted, and that they were
not open to the public". You added that "[s]everal village
trustees and the village attorney stated that budget work ses-
sions are not public meetings and are not included in the Open
Meetings Law".

In this regard, I offer the following comments.

First, as a general matter, the Open Meetings Law is based
on a presumption of openness. All meetings of public bodies must
be conducted open to the public, except to the extent that an
executive session may be convened in accordance with section 105
of the Law. Further, it is noted that in a landmark decision
rendered in 1978, the Court of Appeals, the state's highest
court, found that the term "meeting" includes any gathering of a
quorum of a public body for the purpose of conducting public-
business, whether or not there is an intent to take action and
regardless of the manner in which a gathering may be charac-
terized [see Orange County Publications v. Council of the City
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of Newburgh, 60 AD 24 409, aff'd 45 NY 24 947 (1978)]. It is
noted that the decision dealt with so-called "work sessions" held
solely for the purpose of discussion and found that work sessions
and similar gatherings are "meetings" that fall within the scope
of the Open Meetings Law.

Second, all meetings must be conducted open to the public,
except to the extent that the subject matter of a discussion may
appropriately be considered during an executive session. The
phrase "executive session" is defined in section 102(3) of the
Open Meetings Law to mean a portion of an open meeting during
which the public may be excluded. As such, an executive session
is not separate and distinct from a meeting, but rather is a
portion of an open meeting. The Law also contains a procedure
that must be accomplished during an open meeting before an execu-
tive session may be held. Specifically, section 105(1) states in
relevant part that:

"[Ulpon a majority vote of its
total membership, taken in an
open meeting pursuant to-a motion
identifying the general area or
areas of the subject or subjects
to be considered, a public body
may conduct an executive session
for the below enumerated purposes
only..."

As such, a motion to enter into an executive session must be made
during an open meeting. Further, the motion must describe the
topic to be considered and be carried by a majority of the total
membership of a public body. )

Third, it is noted that a public body cannot conduct an
executive session to discuss the subject of -its choice. On the
contrary, paragraphs (a) through (h) of section 105(1) specify
~and limit the subjects that may properly be considered during
executive sessions. -Most issues involving-the preparation-of a
budget must, in my -opinion, be discussed in public, for none of
the grounds for entry into an executive session would be
applicable.

Of possible significance is section 105(1) (f), which
permits a public body to enter into an executive session to
discuss:

"the medical, financial, credit or
employment history of a particular
person or corporation, or -matters

leading to the appointment, employ-
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ment, promotion, demotion, disci-
pline, suspension, dismissal or re-
moval of a particular person or
corporation..."

While issues relative to a budget might have an impact upon
personnel, those issues often relate to personnel by department
or as a group, for example, or the manner in which public moneys
may be expended. To the extent that discussions of the budget
involve considerations of policy relative to the expenditures of
public moneys, I do not believe that there would be any legal
basis for entering into an executive session [see e.g., Orange
County Publications v. City of Middletown, the Caommon Council of
the City of Middletown, Sup. Ct., Orange Cty., December 6, 1978;
Orange County Publications v. County of Orange, Legislature of
the County of Orange and the Rules, Enactments and Intergovern-
mental Relations Committee of the County Legislature, Sup. Ct.,
Orange Cty., October 26, 1983.

Lastly, all meetings, including work sessions, must be
preceded by notice given in accordance with section 104 of the
Open Meetings Law. In the case of a meeting scheduled at least a
week in advance, section 104 (1) requires that notice be given to
the news media and posted in one or more designated, conspicuous
public locations not less than seventy-two hours prior to the
meeting. If a meeting is scheduled less than a week in advance,
section 104 (2) requires that notice be given to the news media
and posted in the same manner as prescribed in section- 104(1) "to
the extent practicable" at a reasonable time prior to the
meeting.

Enclosed is a copy of "Your Right to Know", which des-
cribes the Open Meetings Law in detail. In addition, in an
effort to enhance compliance with the Open Meetings Law, a copy
of this opinion will be sent to the Board of Trustees.

I hope that I have been of some assistance, Should any
further questions arise, please feel free to contact me.

Sincerely,

Robert J. Freeman -
Executive Director

RJIF:jm
cc: Board of Trustees, Village of Wilson
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

' Dear Mr. Golding:

I have received your letter of May 2 in which you re--
quested an advisory opinion concerning "the convening of execu-
tive sessions to discuss pending litigation".

Specifically, you wrote that "the Mount Kisco Village
Board routinely goes into executive session, both after its.
regular meetings and after special meetings called for no other
reason than to go into executive session, to discuss what they
call 'pending litigation'."

In this regard, I offer the following comments.

First, by way of background, the term "meeting" has been
construed expansively by the courts. In a landmark decision
rendered in 1978, the Court of Appeals, the state's highest
court, found that the term "meeting” includes any gathering of a
quorum of a public body for the purpose of conducting public
business, whether or not there is an intent to take action and
regardless of the manner in which a gathering may be character-
ized [see QOrange County Publications v. Council of the City of
Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)].
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Second, the phrase "executive session" is defined in sec-
tion 102(3) of the Open Meetings Law to mean a portion of an open
meeting during which the public may be excluded. As such, an
executive session is not separate and distinct from a meeting,
but rather is a portion of an open meeting. Further, the execu-
tive sessions to which you referred, which are held "after" regu-
lar meetings and special meetings, should, in my view, be con-
ducted as part of those meetings.

Third, the Open Meetings Law contains a procedure that
must be accomplished during an open meeting before an executive
session may be held. Specifically, section 105(1) states in
relevant part that:

"[Ulpon a majority vote of its to-
tal membership, taken in an open

meeting pursuant to a motion iden-
tifying the general area or areas
of the subject or subjects to be

considered, a public body may con-
duct an executive session for the
below enumerated purposes only..."

With respect to litigation, section 105(1) (d) of the Open
Meetings Law permits a public body to enter into an executive
session to discuss "proposed, pending, or current litigation".

It has been held that the purpose of the "litigation" exception
for executive session "is to enable a public body to discuss
pending litigation privately, without baring its strategy to its:
adversary through mandatory public meetings" [Weatherwax v. Town
of Stony Point, 97 AD 2d 840, 841 (1983):; also Matter of Con-
cerned Citizens to Review Jefferson val. Mall v, Town Board, 83
Ad 24 612, 613, appeal dismissed, 54 NY 24 957 (1981)]. The
Court in Weatherwax, in its discussion of a claim that litigation
might possibly ensue, added that:

"The belief of the town's attorney
that a decision adverse to peti-
tioner 'would almost certainly -

lead to litigation' does not just-
ify the conducting of this public
business in an executive session.
To-accept this argument would be to
accept the view that any public body
could bar the public from its meet-
ings simply by -expressing the fear.
that litigation may result from actions
taken therein. Such-a view-would
be contrary to-both the letter and-
the spirit of the exception" (id. at
841). :
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Moreover, with respect to the nature of a motion to enter
into executive session pursuant to section 105(1) (d), it has been
determined that:

", ..any motion to go into executive
session must 'identify the general
area' to be considered. It is insuf-
ficient to merely regurgitate the
statutory language; to wit, 'discus-
sions regarding proposed, pending or
current litigation.' This boilerplate
recitation does not comply with the in-
tent of the statute. To validly con-
vene an executive session for discus-
sion of proposed, pending or current
litigation, the public body must iden-
tify with particularity, the pending,
proposed or current litigation to be
discussed during the executive session.
Only through such an identification will
the purposes of the Open Meetings Law
be realized" [emphasis added by court:
Daily Gazette Co., Inc. v. Town Board,
Town of Cobleskill, 444 NYS 24 44, 46
(1981)].

Based upon the foregoing, I believe that a motion to enter into
executive session that merely characterizes the subject to be
discussed as "pending litigation®" is inadequate. As indicated-in
the decision cited above, the motion should refer to the particu-
lar lawsuit under discussion.

In an effort to enhance compliance with the Open Meetings
Law, a copy of this opinion will be sent to the Board of
Trustees,

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,
/f
J-\' SR —

Robert J. Freeman
Executive Director

cc: Board of Trustees, Village of Mount Kisco
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Mrs. Albert F. Kuehn

The staff of the Committee on Open Government is-authorize@ to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Mrs. Kuehn:

attached to it. You have raised a series of issues concerning
the conduct of meetings held by the Fredonia Central School Dis-
trict Board of Education.

' I have received your recent note and the materials

First, you enclosed a copy of the Board's policy regarding
its "workshop meetings”. The policy statement indicates that
"public notice and conduct" of those meetings "shall be in com-
pliance with New York State Law" and that:

"The primary purpose of the Workshop
Meeting shall be to discuss philosophy,
policy, goals, reports and long range
plans of the Board of Education. The
Board will also review -all significant
business matters scheduled for -vote at
its next regular monthly meeting."

However, you wrote that "this is not done openly"”.

In this regard, based upon a decision rendered by the
Court of Appeals, the state's highest court, there is no distinc-
tion between a "formal" meeting-and "workshop meeting"™. - In
brief, the court held that the term "meeting" includes any
gathering of a quorum of a public body held for the purpose of
conducting public business, even if there is no intent to take
action, and irrespective of the manner in which a gathering may
. be characterized [see Orange County Publications v. Council of
the City of Newburgh, 60 Ad 2d 409, aff'd 45 NY 2d 947 (1978)].
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It is noted that the Court dealt specifically with so-called
"work sessions" held solely for purposes of discussion and found
that those gatherings constitute "meetings" subject to the Open
Meetings Law in all respects.

Second, as a general matter, the Open Meetings Law is
based upon a presumption of openness. Stated differently, meet-
ings must be conducted open to the public, except to the extent
that the subject matter falls within the scope of one or more
grounds for entry into executive session appearing in paragraphs
(2) through (h) of section 105(1) of the Open Meetings Law. In
my view, discussions of "philosophy, policy, goals...long range
plans” and similar matters must be discussed in public, for none
of the grounds for entry into executive session could justifiably
be agserted.

Third, several aspects of your comments involve minutes of
meetings. Here I point out that the Open Meetings Law contains
what might be viewed as minimum requirements concerning the con-
tents of minutes. Specifically, section 106 of the Open Meetings
Law states that:

"1l. Minutes shall be taken at all
open meetings of a public body which
shall consigt of a record or summary
of all motions, proposals, resolu-
tions and any other matter formally
voted upon and the vote thereon.

2. Minutes shall be taken at execu-
tive sessions of any action that is
taken by formal vote which shall con-
sist of a record or summary of the
final determination of such action,
and the date and vote thereon; pro-
vided, however, that such summary need
not include any matter which is not
required to be made public by the free-
dom of information law as added by
article six of this chapter.

3. Minutes of meetings of all public
bodies shall be available to the public
in accordance with the provisions of the
freedom of information law within two
weeks from the date of such meetings ex-
cept that minutes taken pursuant to sub-
division two hereof shall be available
to the public within one week from the
date of the executive session.”
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Based upon the foregoing, it is clear in my view that
minutes need not consist of a verbatim account of what was said
at a meeting. Further, although a public body may choose to
prepare expansive minutes, at a minimum, minutes of open meetings
must include reference to all motions, proposals, resolutions and
any other matters upon which votes are taken. In addition, even
though some public bodies approve their minutes, section 106 (3)
specifies that minutes must be prepared and made available within
two weeks. In cases in which minutes have not been approved
within two weeks, to comply with the Law, it has been suggested
that such minutes be made available after being marked as
"unapproved" or "draft", for example. By so doing, the public
can generally learn of what transpired at a meeting.
Concurrently, the public is effectively informed that the minutes
are subject to change.

With respect to executive sessions, as a general rule, a
public body subject to the Open Meetings Law may take action
during a properly convened executive session [see Open Meetings
Law section 105(1)]. 1If action is taken during an executive
session, minutes reflective of the action, the date and the vote
must be recorded in minutes pursuant to section 106 (2). It is
noted that under section 106 (3) of the Open Meetings Law minutes
of both open meetings and executive sessions are available in
accordance with the Freedom of Information Law. Nevertheless,
various interpretations of the Education Law, section 1708(3),
indicate that, except in situations in which action during a
closed session is permitted or required by statute, a school
board cannot take action during an executive (see United Teachers
of Northport v. Northport Union Free School District, 50 AD 24
897 (1975): Kursch et al v. Board of Education, Union Free
School District #1, Town of North Hempstead, Nassau County 7AD 24
922 (1959): Sanna v. Lindenhurst, 107 Misc. 2d 267, modified
85 AD 2d 157 aff'd 58 NY 626 (1982)]. sStated differently, based
upon judicial interpretations of the Education Law, a school
board generally cannot vote during an executive session.
Further, if no action is taken in an executive session, minutes
of the executive session need not be prepared.

It is also noted that, since its enactment in 1974, the
Freedom of Information Law has contained an "open meetings" re-
quirement with regard to voting by members of public bodies.
Specifically, section 87 (3) of the Freedom of Information Law
states in relevant part that:

"Each agency shall maintain:
(a) - a record of the final vote-of each

member in every agency proceeding in
which the member votes."
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Consequently, when a school board takes action, a record must be
prepared that indicates the manner in which each member cast his
or her vote. That record ordinarily should, in my opinion, be
included as part of the minutes.

Lastly, the Open Meetings Law deals with the extent to
which meetings of public bodies must be conducted in public and
to which the public may be excluded from those meetings. Nothing
in that statute pertains to the length of time that items must be
discussed. Further, although legislation has been recommended
that would generally require that records to be discussed at
meetings be made available prior to or at those meetings, the
Open Meetings Law does not contain any requirement to that
effect. However, as the materials indicate, the records in ques-
tion may be requested under the Freedom of Information Law.

In an effort to enhance compliance with the Open Meetings
Law, a copy of this opinion will be sent to the Board of
Education.
I hope that the foregoing serves to clarify the Law.
Should any further questions arise, please feel free to contact
me -
Sincerely,

/IR

Robert J. Freeman
Executive Director

RJF :jm

cc: Board of Education
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
' is based solely upon the facts presented in your correspondence.

Dear Ms. Bolt:

I have received your recent note and the letter attached
to it. Please be advised that the letter was erroneously
addressed and that our correct address appears above.

As I understand the facts, the Town Board of the Town of -
Concord identifies executive sessions on its agendas, and follow-
ing those references, the next item on the ‘agenda is a motion to
adjourn. Your question is whether, in your capacity as Town.
Clerk, you are "required to stay while the board goes into execu-
tive session and record the time they come out". You also asked
whether the Board may "adjourn the meeting prior to going into
executive session”.

In this regard, I offer the following comments.

First, I point out that section 102(3) of the Open Meet-
ings Law defines the phrase "executive session" to mean a portion
of -an open meeting during which the public may be-excluded. As
such, an executive session is not separate from an open meeting,
but rather is a part of an open meeting. Since adjournment sig-
nifies the end of a meeting, I do not believe that the Board -
could adjourn prior to an executive session. In my view, a mo-
tion to adjourn should be made after the completion of all-of the

‘ Board's business during a given meeting, including its discus-
sions held in executive sessions.
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Second, since you indicated that the Board places execu-
tive sessions on its agenda, I point out that, in a technical
sense, a public body cannot schedule an executive session in
advance of a meeting. Section 105(1) of the Open Meetings Law
requires that a procedure be accomplished during an open meeting
before an executive session may be conducted. Specifically, the
cited provision states in relevant part that:

"Upon a majority vote of its total
membership, taken in an open meet-
ing pursuant to a motion identify-
ing the general area or areas of
the subject or subjects to be con-
sidered, a public body may conduct
an executive session for the below
enumerated purposes only..."

Based on the foregoing, a motion to enter into an executive
session must be made and carried during an open meeting.
Therefore, technically, a public body cannot know that an
executive session will indeed be held until a motion authorizing
an executive session has been made and carried by a majority vote
of the total membership of the Board during the meeting.

Lastly, with respect to your presence at the meetings, as
you are aware, section 30 of the Town Law requires the clerk at
attend meetings of a town board and take minutes. Minutes,
according to section 106 of the Open Meetings Law, must include
reference to motions, proposals, resolutions and any other matter
involving a vote by the members. If it is clear that none of
those activities will occur either during or after an executive
session, it is my view that there is no requirement that the
clerk remain at the meeting.

Enclosed are copies of the Open Meetings Law and an ex-
planatory brochure that describes the Law in detail.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,
_ A Fa
Robert J. Freeman

Executive Director

RJIF:jm
Encs,
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

' Dear Ms. Katzowitz:

I have received your letter of April 21, as well as the
materials attached to it.

You have expressed concern with respect o the manner in
which the Board of Trustees of the West Hurley Public Library has
implemented the Open Meetings Law. For instance, motions to
enter into executive sessions have been vague. - Further, a dis-
cussion of "Director's duties", "not evaluation of the Director,
empl oyment history, or her salary", was discussed during an exe-
cutive session under the headlng of "personnel matters"

In this regard I offer the follow1ng comments.

First, as a general matter, the Open Meetlngs Law is based
on a presumption of openness. All meetings- -of public bodies must
be conducted open to the public, except to the extent that -an
executive session may be convened in accordance with section 105
of the Law. Further, it is noted that im-a landmark decision
rendered in 1978, the Court of Appeals, the-state's-highest
court, found that the term "meeting® includes any gathering of a
quorum of a public body for the purpose of conducting-public
business, whether or not there is an- intent to take action-and
regardless of the manner in which a gathering may be charac- -- -
terized [see Orange County Publications v. Council of the City

. of Newburgh, 60 AD 24 409, aff'd 45 NY 2d 947 (1978)]
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Second, the phrase "executive session® is defined in sec-
tion 102(3) of the Open Meetings Law to mean a portion of an open
meeting during which the public may be excluded. As such, an
executive session is not separate and distinct from a meeting,
but rather is a portion of an open meeting. The Law also con-
tains a procedure that must be accomplished during an open meet-
ing before an executive session may be held. Specifically, sec-
tion 105(1) states in relevant part that:

"{Ulpon a majority vote of its
total membership, taken in an
operr meeting pursuant to a motion
identifying the general area or
areas of the subject or subjects
to be considered, a public body
may conduct an executive session
for the below enumerated purposes
only..."

As indicated in the language quoted above, a motion to enter into
an executive session must include reference to the "general area
or areas of the subject or subjects to be considered” during the
executive session. Further, a public body cannot conduct an
executive session to discuss the subject of its choice. On the
contrary, para- graphs (a) through (h) of section 105(1) specify
and limit the topics that may appropriately be considered during
an executive session.

Third, with respect to a discussion of "personnel" or
"personnel matters", I point out that the term "personnel"
appears nowhere in the Open Meetings Law. It is also noted that
the so-called "personnel" exception for entry into executive
session has been clarified since the initial enactment of the
Open Meetings Law. In its initial form, section 105(1) (f) of the
Open Meetings Law permitted a public body to enter into an
executive session to discuss:

"...the medical, financial, credit or
employment history of any person or
corporation, or matters leading to the
appointment, employment, promotion,
demotion, discipline, suspension,
dismissal or removal of any person oOr
corporation...”

Under the language quoted above, public bodies often convened
executive sessions to discuss matters that dealt with "personnel"
generally, tangentially, or in relation to policy concerns. .
However, the Committee consistently advised that the provision
was intended largely to protect privacy and not to shield matters
of policy under the guise of privacy.
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To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several
of which became effective on October 1, 1979. The recommendation
made by the Committee regarding section 105(1) (f) was enacted and
now states that a public body may enter into an executive session
to discuss:

", ..the medical, fimancial, credit or
employment history of a particular
person or corporation, or matters
leading to the appointment, employ-
ment, promotion, demotion, discipline,
suspension, dismissal or removal of

a particular person or corporation..."
(emphasis added).

Due to the insertion of the term "particular” in section 105(1)
(f), I believe that a discussion of "personnel" may be considered
in an executive session only when the subject involves a parti-
cular person or persons, and only when one or more of the topics
listed in section 105(1) (f) are considered. '

In the context of your letter and the materials, a discus-
sion of the duties of the library director should, in my opinion,
have been conducted in public. As you suggested, if the discus-
sion involved the duties that would be performed by any person
who might serve in the position of director, the issue would have
pertained to matters of policy. In contrast, if the discussion
focused upon you and how well or poorly you perform your duties
as director, the focus would have involved a "particular person",
and such a discussion could properly have been held during an
executive session.

Lastly, judicial decisions indicate that a motion con-
taining a recitation of the language of the grounds for executive
session, or "personnel", for example, without more, fails to
comply with the Law. For instance, in a decision containing a
discussion of minutes that referred to various bases for entry
into executive session, it was found that:

"[Tlhe minutes of the March 26, 1981
meeting indicate that the Board
voted on two separate occasions to
enter executive session to discuss
'personnel’ and 'negotiations' with-
out further amplification. On May
28, 1981, the Board again entered
into executive session on two
occasions. The reasons given for
doing so were to discuss a ‘'legal
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problem' concerning the gymnasium
floor replacement and for 'personnel
items'. Again, on June 11, 1981,
the Board voted to enter executive
session of 'personnel matters'.

"We believe that merely identifying
the general areas of the subjects to
be considered in executive session
as 'personnel', 'megotiations', or
'legal problems' without more is
insufficient to comply with Public
Officers Law section 100([1].

"With respect to 'personnel', Public
Officers Law section 100[1] [f] per-
mits a public body to conduct an
executive session concerning certain
matters regarding a 'particular
person'. The Committee on Public
Access to Records has stated that
this exception to the open meetings
law is intended to protect personal
privacy rather than shield matters
of policy under the guise of
privacy... Therefore, it would seem
that under the statute matters re-
lated to personnel generally or to
personnel policy should be discussed
in public for such matters do not
deal with any particular person.
When entering into executive session
to discuss personnel matters of a
particular individual, the Board
should not be required to reveal the
identity of the person but should
make it clear that the reason for
the executive session is because
their discussion involves a
'particular' person..." [Doolittle
v. Board of Education, Sup. Ct.,
Chemung Cty., Oct. 20, 1981; see
also Becker v. Town of Roxbury,
Sup. Ct., Chemung Cty., April 1,
1983].

In view of the foregoing, it has been advised that a mo-
tion to enter into executive session to discuss "personnel", or
"personnel matters®, without additional description, is
inadequate. Where section 105(1) (f) may be asserted, I believe
that a motion for entry into an executive session should contain
two components, inclusion of the term "particular®, and reference
to one or more of the topics appearing in that provision. For
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instance, a motion to discuss "the employment history of a parti-
cular person" (without identifying the person) would be proper:

a citation of "personnel matters" would not in my view be
sufficient to comply with the statute.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Robert J. Freeman
Executive Director

RJF:Jjm

cc: Board of Trustees, West Hurley Public Library
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Ms. Donna E. Wiliii

The staff of the Committee on Open Government is authorized to
igssue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Ms. Wilcox:

' I have received your letter of May 2 in which you re-
quested an advisory opinion concerning the Open Meetings Law in
your capacity as a member of the Herkimer Central School District
Board of Education.

Specifically, you have raised the following questions:

"Should there be notice given to the
news media and public before regular
meetings, special meetings, and work

or study sessions? Does verbal noti-
fication of an upcoming meeting, made
during a previous meeting, constitute

a proper notification or should such
notice by in writing? Also, should
written notice be given to the district
by posting such notice?

"Would it be possible or appropriate to
carry on discussion in Executive Ses-
sion on the following:

1.) Discussion concerning taxing the
public for a future building and how it
would be worded on the ballot.

. 2.) Switching salaries from one budget
code to another.

e
3.) Employees Benefits.,
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4.) Letters from politicians concern-
ing aid to the district contingent on
the Governors approval®".

In this regard, I offer the following comments.

First, it is noted that the Open Meetings Law pertains to
all meetings of public bodies. Section 102(2) of the Law defines
the term "meeting" as "the official convening of a public body
for the purpose of conducting public business”, and the state's
highest court has held that any time a quorum of the members of a
public body gathers for the purpose of discussing public
business, such a gathering is a "meeting" subject to the Open
Meetings Law, whether or not there is an intent to take action
and irrespective of the manner in which the gathering may be
characterized [see Orange County Publications v. Council of the
City of Newburgh, 60 AD 24 409, aff'd. 45 NY 2d 947 (1978)].
Consequently, in my view, with respect to the application of the
Open Meetings Law, there is no distinction between a regular
meeting, a special meeting or a work session, for example.

Second, with respect to notice of meetings, section 104 of
the Open Meetings Law provides that:

"1, Public notice of the time and
place of a meeting scheduled at least
one week prior thereto shall be given
to the news media and shall be con-
spicuously posted in one or more
designated public locations at least
seventy-two hours before each
meeting.

2. Public notice of the time and
place of every other meeting shall be
given, to the extent practicable, to
the news media and shall be conspicu-
ously posted in one or more desig-
nated public locations at a reason-
able time prior thereto.

3. The public notice provided for by
this section shall not be construed
to require publication as a legal
notice,"

Stated differently, if a meeting is scheduled at least a week in
advance, notice of the time and place should be given to the news
media (at least two) and to the public by means of posting in one
or more designated public locations, not less than seventy-two
hours hours prior to the meeting. If a meeting is scheduled less
than a week in advance, again, notice must be given to the news
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media and posted in the same manner as described above, "to the
extent practicable", at a reasonable time prior to the meeting.
Therefore, if, for example, there is a need to convene quickly,
the notice requirements can generally be met by telephoning the
local news media and by posting notice in one or more desig-
nated locations.

Third, paragraphs (a) through (h) of section 105(1) of the
Open Meetings Law specify and limit the subjects that may pro-
perly be considered during an executive session. As such, a
public body cannot enter into an executive session to discuss the
subject of its choice.

With regard to the four items that you described, with one
exception, those items must, in my view, be discussed in public,
for none of the grounds for entry into executive session would be
applicable. The issue that might, depending upon the circum-
stances, be properly considered during an executive session is
"employee benefits". Section 105(1) (e) of the Open Meetings Law
permits a public body to conduct an executive session to discuss
"collective negotiations pursuant to article fourteen of the
civil service law". Article 14 of the Civil Service Law is com-
monly known as the "Taylor Law", which pertains to the relation-
ship between a public employer, i.e., a school district, and a
public employee union, i.e., a teachers association. Therefore,
if the Board is involved in collective bargaining negotiations,
and a discussion of employee benefits is part of those
negotiations, I believe that an executive session to consider
that issue would be proper.

Enclosed are copies of the Open Meetings Law and an ex-
planatory pamphlet that describes the Law in detail.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

N o P

Robert J. Freeman
Executive Director

RIF:jm
Enc.
cc: Board of Education, Herkimer Central School District
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Mr. Wright:

' I have received your letter of May 3 in which you re-
quested an advisory opinion concerning the Open Meetings Law.

According to your letter, on May 2, a meeting was held by
the Planning Board of the Town of Ticonderoga to consider the
"proposed Ticonderoga Development Law". 1In attendance were mem-
bers of the Planning Board, two members of the Zoning Board of
Appeals, one member of the Town Board, the Town Attorney, and
yourself. You wrote that:

"When the meeting was opened the Chair
asked for a motion to go into executive
session to discuss 'possible litigation'.
Planning Board member A. McDonald asked

of Town Attorney G. Lawson 'Is this legal?’
Town Attorney G. Lawson replied 'If there
is a reason for it'. All the persons '
listed in paragraph one above were asked
remain except ([youl."

You have raised the following questions with respect to the fore-

going:
"l. Is the mouthing of ’'possible 1iti-
gation' by the Chair sufficient legal
. reason to go into executive session?

2. 1Is the mouthing of 'If there is a
reason for it' by the Town Attorney:
(a) A sufficient legal answer to the
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question posed by Planning Board mem-
ber McDonald? (b) A sufficient legal
reason to go into executive session?

3. Was it permissible for the follow-
ing to attend the executive session

of the Planning Board: (a) Town Board
member Ferguson? (b) Town Attorney

G. Lawson? (c) Zoning Board of Appeals
members H., Otley and J. Lemieux?

4., Was is permissible for the Zoning
Board of Appeals to meet without the
meeting being advertised?"

In this regard, I offer the following comments.

First, the Open Meetings Law is based upon a presumption
of openness. Stated differently, public bodies must conduct
meetings open to the public, except to the extent that the sub-
ject matter under consideration may properly be discussed during
an executive session. Paragraphs (a) through (h) of the Open
Meetings Law specify the topics that may appropriately be con-~
sidered during executive sessions. As such, a public body cannot
conduct an executive session to discuss the subject of its
choice; on the contrary, the topics that may be considered
during executive sessions are limited.

Second, the Open Meetings Law contains a procedure that
must be accomplished during an open meeting before an executive
session may be held. Specifically, section 105(1) states in
relevant part that:

"[Ulpon a majority vote of its to-
tal membership, taken in an open

meeting pursuant to a motion iden-
tifying the general area or areas
of the subject or subjects to be

considered, a public body may con-
duct an executive session for the
below enumerated purposes only..."

Third, with respect to litigation, section 105(1) (d) of
the Open Meetings Law permits a public body to enter into an
executive session to discuss "proposed, pending, or current
litigation". It has been held that the purpose of the
"litigation"” exception for executive session "is to enable a
public body to discuss pending litigation privately, without
baring its strategy to its adversary through mandatory public
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meetings" [Weatherwax v. Town of Stony Point, 97 AD 2d 840, 841
(1983); also Matter of Concerned Citizens to Review Jefferson
Val. Mall v. Town Board, 83 A4 24 612, 613, appeal dismissed,
54 NY 24 957 (1981)]. The Court in Weatherwax, in its discussion
of a claim that litigation might possibly ensue, added that:

"The belief of the town's attorney
that a decision adverse to peti-
tioner 'would almost certainly

lead to litigation' does not Jjust-
ify the conducting of this public
business in an executive session.

To accept this argument would be to
accept the view that any public body
could bar the public from its meet-
ings simply by expressing the fear
that litigation may result from actions
taken therein. Such a view would

be contrary to both the letter and
the spirit of the exception” (id. at
841).

Based on the foregoing, it is unlikely, in my view, that the
executive session, at least in terms of the entire two hour
session, was justified.

Moreover, with respect to the nature of a motion to enter

into executive session pursuant to section 105(1) (d), it has been
determined that:

", ..any motion to go into executive
session must 'identify the general
area' to be considered. It is insuf-
ficient to merely regurgitate the
statutory language; to wit, 'discus-
sions regarding proposed, pending or
current litigation.®' This boilerplate
recitation does not comply with the in-
tent of the statute. To validly con-
vene an executive session for discus-
sion of proposed, pending or current
litigation, the public body must iden-
tify with particularity, the pending,
proposed or current litigation to be
discussed during the executive session.
Only through such an identification will
the purposes of the Open Meetings Law
be realized" [emphasis added by court:
Daily Gazette Co., Inc. v. Town Board,
Town of Cobleskill, 444 NYS 2d 44, 46
(1981)]. :
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Based upon the foregoing, I believe that a motion to enter into
executive session that merely characterizes the subject to be
discussed as "possible litigation" is inadequate. As indicated
in the decision cited above, the motion should refer to the
particular lawsuit under discussion.

With regard to attendance at an executive session, section
105(2) of the Open Meetings Law states that:

"Attendance at an executive session
shall be permitted to any member of
the public body and any other persons
authorized by the public body."

As such, the Planning Board could authorize persons other than
its members to attend a proper executive session.

Lastly, I do not believe that the Zoning Board of Appeals
was required to give notice of the meeting in question. Only two
members of the Board attended. Since less than a quorum of the
Board attended, it was not a meeting of the Board, and the notice
requirements in the Open Meetings Law would not have applied.

In an effort to enhance compliance with the Open Meetings

Law, copies of this opinion will be sent to the Planning Board
and the Town Attorney.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Ps A o

Robert J. Freeman
Executive Director

RIF:jm

cc: Planning Board, Town of Ticonderoga
G. Lawson, Town Attorney




STATE OF NEW YORK
DEPARTMENT OF STATE

COMMITTEE ON OPEN GOVERNMENT Oh’)L - (? O ~ /(p ; 2 -

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231
(518) 474-2518, 2791

COMMITTEE MEMBERS

WILLIAM BOOKMAN
JOHN C. EGAN

DALL W. FORSYTHE
WALTER W. GRUNFELD
STAN LUNDINE

LAURA RIVERA

DAVID A, SCHULZ
BARBARA SHACK. Chair
GAIL S. SHAFFER
GILBERT P. SMITH

PRISCILLA A. WOOTEN May 22, 1989

EXECUTIVE DIRECTOR
/»ROBERT J. FREEMAN

Ms. Mary Louise Schwanz
"Town Clerk

Town of Eden s
2795 East Church _Street /
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

' Dear Ms.’ Schwanz:

I have received your letter of May 8 in which you re-
quested assistance.

According to your letter, the Town Board of the Town of -
Eden has "apparently...either made a resolution...and/or verbally
stated that a tape recorder cannot be used to-aid or take minutes
at the Town Board Meetings". You have requested information
"that will help change their past decision".

In this regard, I offer the following comments.

First, neither the Open Meetings Law nor any other statute
of which I am aware deals directly with the capacity to tape
record open meetings of public bodies. However, there are sever-
al judicial decisions on the matter.

By way -of background, until 1979, there had been but one
judicial determination regarding the use of tape recorders at
meetings of public bodies. The only case on the subject was
Davidson v. Common Council of the City of White Plains, 244 NYS
2d 385, which was decided in 1963. In short, the court in -
Davidson found that the presence of a tape recorder might detract
from the deliberative process. Therefore, it was held that a

' public body could adopt rules generally prohibiting the use of -
tape recorders at open meetings. There are -no judicial determin-
ations of which I am aware that pertain to the use of video re-
corders or similar equipment at meetings.
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Notwithstanding Davidson, however, the Committee advised
that the use of tape recorders should not be prohibited in situ-
ations in which the devices are unobtrusive, for the presence
of such devices would not detract from the deliberative process.
In the Committee's view, a rule prohibiting the use of unobtru-
sive tape recording devices would not be reasonable if the pre-
sence of such devices would not detract from the deliberative
process,

This contention was initially confirmed in a decision
rendered in 1979. That decision arose when two individuals
sought to bring their tape recorders at a meeting of a school
board in Suffolk County. The school board refused permission and
in fact complained to local law enforcement authorities who
arrested the two individuals. In determining the issues, the
court in People v. Ystueta, 418 NYS 2d 508, cited the Davidson
decision, but found that the Davidson case:

", ..was decided in 1963, some fif-
teen (15) years before the legisla-
tive passage of the 'Open Meetings
Law', and before the widespread use
of hand held cassette recorders which
can be operated by individuals with-
out interference with public proceed-
ings or the legislative process.
While this court has had the advan-
tage of hindsight, it would have
required great foresight on the part
of the court in Davidson to foresee
the opening of many legislative halls
and courtrooms to television cameras
and the news media, in general. Much
has happened over the past two decades
to alter the manner in which govern-
ments and their agencies conduct their
public business. The need today
appears to be truth in government
and the restoration of public con-
fidence and not 'to prevent star
chamber proceedings'...In the wake

of Watergate and its aftermath,

the prevention of star chamber pro--
ceedings does not appear to be lofty
enough an ideal for a legislative
body; and the legislature seems to
have recognized as much when it
passed the Open Meetings Law, em-
bodying principles which in 1963

was the dream of a few, and unthink-
able by the majority."
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More recently, the Appellate Division, Second Department,
unanimously affirmed a decision of Supreme Court, Nassau County,
which annulled a resolution adopted by a board of education pro-
hibiting the use of tape recorders at its meeting and directed
the board to permit the public to tape record public meetings of
the board [Mitchell v, Board of Education of Garden City School
District, 113 AD 2d 924 (1985)]. 1In so holding, the Court stated
that:

"While Education Law sec. 1709 (1)
authorizes a board of education to
adopt by-laws and rules for its
government and operations, this
authority is not unbridled. Irra-
tional and unreasonable rules will
not be sanctioned. Moreover, Public
Officers Law sec. 107 (1) specifically
provides that 'the court shall have
the power, in its discretion, upon
good cause shown, to declare any
action *** taken in violation of
[the Open Meetings Law], void in
whole or in part.' Because we

find that a prohibition against

the use of unobtrusive recording
devices is inconsistent with the
goal of a fully informed citizenry,
we accordingly affirm the judgment
annulling the resolution of the
respondent board of education"

(id. at 925).

In view of the judicial determination rendered by the
Appellate Division, I believe that any person may tape record
open meetings of public bodies, so long as tape recording is
carried out unobtrusively and in a manner that does not detract
from the deliberative process.

Second, the Open Meetings Law contains what may be charac-
terized as minimum requirements concerning the contents-of
minutes. Section 106(1) concerns minutes of open meetings states
that:

"Minutes shall be taken at all open
meetings of a public body which shall
consist of a record or summary of all
motions, proposals, resolutions and
any other matter formally voted upon
and the vote thereon."
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I believe that it is common for a clerk to tape record meetings
as an aid in the preparation of minutes. Further, while a tape
recording would likely contain the elements of minutes, minutes
should be nonetheless reduced to writing in order that they
constitute a permanent, written record that can be viewed by the
public. Perhaps just as important, the Town might need a
permanent written record readily accessible to Town officials who
must refer to or rely upon the minutes in the performance of
their duties. I point out, too, that in an opinion rendered by
the State Comptroller, it was found that, although tape record-
ings may be used as an aid in compiling minutes, they do not
constitute the "official record™ (1978 Op. St. Compt. File #280).

In sum, it is my view that any person, including a town
clerk, may tape record meetings of a town board. However, I
believe that a tape recording is not a substitute for minutes;
rather, a tape recording may be used as an aid in preparing
permanent, written minutes of meetings.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

m,j;me—

Robert J. Freeman
Executive Director

RJIJF:jm

cc: Town Board, Town of Eden
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Mr. John Wright

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Mr. Wright:

I have received your letter of May 11 in which you re-
quested an advisory opinion concerning the Open Meetings Law.

According to your letter, at a meeting of May 8 held by
the Town Board of the Town of Ticonderoga, the Board conducted an
executive session to "discuss personnel”. In addition, to the
members of the Town Board, several other Town officials attended
the executive session. You added that, at the close of the
meeting, the Supervisor read a statement, a copy of which you
enclosed. The statement is handwritten and, assuming that I have
read it accurately, states as follows:

"Resolution to be passed by Town Board:

(1) to pay $2,500. deductible on law-
suits and

(2) to pay any and all judgments, if
any, against the Town, elected officials
and appointed officials.

(3) Your taxes will be raised accordingly.
This has been brought about by the con-
cerns of the elected and appointed offi-
cials, "
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In conjunction with the foregoing, you have raised the following
questions:

"(a) Is a resolution to shift respon-
sibility from the wrongdoer to the tax-
payer a 'discussion of personnel’ and a
proper reason to go into executive ses-
sion?

(b) Aren't the above stated facts a
violation of Public Officers Law Sections
100 and 1032

(c) This Special Meeting was called to
discuss 'Answering service for police,
fire and ambulance'. Is it permissible
to go into executive session at this
meeting to discuss an entirely different
unadvertised subject?"

In this regard, I offer the following comments.

. First, as indicated in previous correspondence, the Open

Meetings Law is based upon a presumption of openness. Stated
differently, public bodies must conduct meetings open to the
public, except to the extent that the sub- ject matter under
consideration may properly be discussed during an executive
session. Paragraphs (a) through (h) of the Open Meetings Law
specify the topics that may appropriately be con- sidered during
executive sessions. As such, a public body cannot conduct an
executive session to discuss the subject of its choice; on the
contrary, the topics that may be considered during executive
sessions are limited.

Second, the Open Meetings Law contains a procedure that
must be accomplished during an open meeting before an executive
session may be held. Specifically, section 105(1) states in
relevant part that:

"[Ulpon a majority vote of its to-
tal membership, taken in an open

meeting pursuant to a motion iden-
tifying the general area or areas
of the subject or subjects to be-

considered, a public body may con-
duct an executive-  session for the
below enumerated purposes only..."

. Third, with respect to a discussion of "personnel" or
"personnel matters", I point out that the term "personnel®
appears nowhere in the Open Meetings Law. It is also noted that
the so-called "personnel" exception for entry into executive
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session has been clarified since the initial enactment of the
Open Meetings Law. In its initial form, section 105(1) (f) of the
Open Meetings Law permitted a public body to enter into an
executive session to discuss:

", ..the medical, financial, credit or
employment history of any person or
corporation, or matters leading to the
appointment, employment, promotion,
demotion, discipline, suspension,
dismissal or removal of any person or
corporation..."”

Under the language quoted above, public bodies often corvened
executive sessions to discuss matters that dealt with "personnel"
generally, tangentially, or in relation to policy concerns.
However, the Committee consistently advised that the provision
was intended largely to protect privacy and not to shield matters
of policy under the guise of privacy.

To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several
of which became effective on October 1, 1979. The recommendation
made by the Committee regarding section 105(1) (f) was enacted and
now states that a public body may enter into an executive session
to discuss:

", ..the medical, financial, credit or
employment history of a particular
person or corporation, or matters
leading to the appointment, employ-
ment, promotion, demotion, discipline,
suspension, dismissal or removal of

a particular person or corporation...”
(emphasis added).

Due to the insertion of the term "particular" in section 105(1)
(f), I believe that a discussion of "personnel" may be considered
in an executive session only when the subject involves a parti-
cular person or persons, and only when one or more of the topics
listed in section 105(1) (f) are considered. '

: In the context of your letter and the statement that you.
attached, it does not appear that the discussion focused upon any
"particular person”". Rather, it appears that the discussion
related to town employees generally relating to-a matter of
policy. If my interpretation of the facts is accurate, I do not
believe that there would have been a basis for conducting an
executive session.
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Further, judicial decisions indicate that a motion con-
taining a recitation of the language of the grounds for executive
session, or "personnel", for example, without more, fails to
comply with the Law. For instance, in a decision containing a
discussion of minutes that referred to variocus bases for entry
into executive session, it was found that:

"[Tlhe minutes of the March 26, 1981
meeting indicate that the Board
voted on two separate occasions to
enter executive session to discuss
'personnel' and 'negotiations' with-
out further amplification. On May
28, 1981, the Board again entered
into executive session on two
occasions. The reasons given for
doing so were to discuss a 'legal
problem' concerning the gymnasium
floor replacement and for 'personnel
items'. Again, on June 11, 1981,
the Board voted to enter executive
session of 'personnel matters'.

"We believe that merely identifying
the general areas of the subjects to
be considered in executive session
as 'personnel', 'megotiations', or
'legal problems' without more is
insufficient to comply with Public
Officers Law section 100[1].

"With respect to 'personnel', Public
Officers Law section 100[1] [f] per-
mits a public body to conduct an
executive session concerning certain
matters regarding a 'particular
person'. The Committee on Public
Access to Records has stated that .
this exception to the open meetings
law is intended to protect personal
privacy rather than shield matters
of policy under the guise of
privacy... -Therefore, it would seem
that under the statute matters re-
lated to personnel generally or to
personnel policy should be discussed
in-public for such matters do not
deal with any particular person.
When entering into executive session
to discuss personnel matters of a
particular indiwvidual, the Board
should not be required to reveal the
identity of the person but should
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make it clear that the reason for
the executive session is because
their discussion involves a
'particular' person..." [Doolittle
v. Board of Education, Sup. Ct.,
Chemung Cty., Oct. 20, 1981; see
also Becker v. Town of Roxbury,
Sup. Ct., Chemung Cty., April 1,
19831,

In view of the foregoing, it has been advised that a mo-
tion to enter into executive session to discuss "personnel”, or
"personnel matters", without additional description, is
inadequate. Where section 105(1) (f) may be asserted, I believe
that a motion for entry into an executive session should contain
two components, inclusion of the term "particular", and reference
to one or more of the topics appearing in that provision. For
instance, a motion to discuss "the employment history of a parti-
cular person" (without identifying the person) would be proper;

a citation of "personnel matters" would not in my view be
sufficient to comply with the statute.

Lastly, the notice requirements imposed by the Open Meet-
ings Law require that notice include reference to the time and
- place of a meeting. Nothing in the Open Meetings Law requires
that notice include an indication of the subjects to be discussed
at a meeting. Therefore, while the notice apparently given was
misleading, I do not believe that it was required to include
reference to subjects to be discussed.

In an effort to enhance compliance with the Open Meetings
Law, a copy of this opinion will be sent to the Town Board.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

DTS

Robert J. Freeman
Executive Director

RIF:jm
cc: Town Board, Town of Ticonderoga
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Ms. Adele Broderlii

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Ms. Broderick:

_. As you are aware, I have received your recent letter and
the materials attached to it.

According to the correspondence, following the defeat of a
bond issue which, if approved, would have authorized funds for
the construction of a new school, three of the five members of
the Board of Education of the Miller Place Union Free School
District met with various persons for the purpose of creating a
committee to study overcrowding in the schools. When you attemp-
ted to attend the gathering, you were informed that it was not a
School Board function and that notice was not required to have
been given. One of the items attached to your letter is a com-
munication sent by the President of the Board of Education to a
member of the public in which the President wrote that "“the
School Board is forming an advisory Board-Committee Space Needs
Committee and invited that person to serve on the Committee.

In my opinion, the gathering described in the materials -
was a meeting subject to the Open Meetings Law that should have
been preceded by notice. Moreover, I believe that the Committee
designated by the Board constitutes a "public body" that falls
within the scope of the Open Meetings Law.

In this regard, I offer the following comments.

First, with respect to the gathering during which three of

. the five members were present, it is noted that the Open Meetings
Law pertains to "meetings™ of public bodies and that the courts
have interpreted the term "meeting" expangively. In a landmark
decision rendered in 1978, the state's highest court, the Court
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of Appeals, held that any gathering of a quorum of a public body
for the purpose of conducting public business constitutes a
"meeting" subject to the Open Meetings Law, whether or not there
is an intent to take action, and regardless of the manner in
which a gathering may be characterized [see QOrange County
Publications, Division of Ottoway Newspapers, Inc. v. Council
of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947

(1978)]. The Court affirmed a decision rendered by the Appellate
which dealt with so-called "work sessions" and similar gatherings
during which there was merely an intent to discuss, but no intent
to take formal action. In so holding, the court stated:

"We believe that the Legislature inten-
ded to include more than the mere formal
act of voting or the formal execution of
an official document. Every step of the
decision-making process, including the
decision itself, is a necessary prelimi-
nary to formal action. Formal acts have
always been matters of public record and
the public has always been made aware of
how its officials have voted on an issue.
There would be no need for this law if
this was all the Legislature intended.
Obviously, every thought, as well as eve-
ry affirmative act of a public official
as it relates to and is within the scope
of one's official duties is a matter of
public concern. It is the entire
decision-making process that the Legis-
lature intended to affect by the enact-
ment of this statute®" (60 AD 24 409, 415).

In view of the foregoing, if members constituting a majority of a
public body meet to conduct public business, formally or other-
wise, at school district offices or elsewhere, I believe that
such a gathering would trigger the application of the Open Meet-
ings Law, for it would, in my opinion, constitute a "meeting"
subject to the Law that must be preceded by notice.

Based upon the news article attached to your letter, - the
members met for the purpose of determining whether certain resi-
dents "were interested in serving on our committee". In my Vview,
the Board members who attended the gathering were not acting as
private citizens but rather as members of the Board of Education
carrying out their official duties.

With respect to notice of meetings, section 104 of the
Open Meetings Law provides that:
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"]1. Public notice of the time and
place of a meeting scheduled at least
one week prior thereto shall be given
to the news media and shall be c¢on-
spicuously posted in one or more
designated public locations at least
seventy-two hours before each
meeting.

2. Public notice of the time and
place of every other meeting shall be
given, to the extent practicable, to
the news media and shall be conspicu-
ously posted in one or more desig-
nated public locations at a reason-
able time prior thereto.

3. The public notice provided for by
this section shall not be construed
to require publication as a legal
notice."

Stated differently, if a meeting is scheduled at least a week in
advance, notice of the time and place should be given to the news
media (at least two) and to the public by means of posting in one
or more designated public locations, not less than seventy-two
hours hours prior to the meeting. If a meeting is scheduled less
than a week in advance, again, notice must be given to the news
media and posted in the same manner as described above, "to the
extent practicable”, at a reasonable time prior to the meeting.
Therefore, if, for example, there is a need to convene quickly,
the notice requirements can generally be met by telephoning the
local news media and by posting notice in one or more desig-
nated locations.

Second, with regard to the committee formed by the Board,
by way of background, when the Open Meetings Law went into effect
in 1977, questions consistently arose with respect to the status
of committees, subcommittees and similar bodies that had no capa-
city to take final action, but rather merely the authority to
advise. Those guestions arose due to the definition of "public
body" as it appeared in the Open Meetings Law as it was orig-
inally enacted. Perhaps the leading case on the subject also
involved a situation in which a governing body, a school board,
designated committees consisting of less than a majority of the
total membership of the board. 1In Daily Gazette Co., Inc. V.
North Colonie Board of Education [67 AD 2d 803 (1978)], it was
held that those advisory committees, which had no capacity to
take final action, fell outside the scope of the definition of
"public body".
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Nevertheless, prior to its passage, the bill that became
the Open Meetings Law was debated on the floor of the Assembly.
During that debate, gquestions were raised regarding the status of
"committees, subcommittees and other subgroups". In response to
those questions, the sponsor stated that it was his intent that
such entities be included within the scope of the definition of
"public body" (see Transcript of Assembly proceedings, May 20,
1976, pp. 6268-6270).

Due to the determination rendered in Daily Gazette, supra,
which was in apparent conflict with the stated intent of the
sponsor of the legislation, a series of amendments to the Open
Meetings Law was enacted in 1979 and became effective on
October 1 of that year. Among the changes was a redefinition of
the term "public body". "Public body" is now defined in section
102(2) to include:

"any entity, for which a quorum is
required in order to conduct public
business and which consists of two or
more members, performing a govern-
mental function for an agency or de-
partment thereof, or for a public cor-
poration as defined in section sixty-
six of the general construction law,
or committee or subcommittee or other
similar body of such public body."

Although the original definition made reference to entities that
"transact" public business, the current definition makes refer-
ence to entities that "conduct" public business. Moreover, the -
definition makes specific reference to "committees, subcommittees
and similar bodies".

In view of the amendments to the definition of "public
body", I believe that any entity consisting of two or more per-
sons designated or created to serve as a-body by the School-
Board, or any public body, would fall within the requirements of
the Open Meetings Law [see also Syracuse United Neighbors v. -
City of Syracuse, 80 AD 2d 984 (1981)]. Moreover, in a recent
decision involving a committee consisting of citizens designated
by a town board, it was found that such a committee is a "public
body" required to comply with the Open Meetings Law (Goodson-
Todman Enterprises, Ltd. v. Town Board, Town of Milan, Supreme
Court, Dutchess County, October 5, 19898).

In an effort to enhance compliance with the Open Meetings
Law, copies of this opinion will be sent to the Board of Educa-
tion and its President,
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I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Robert J. Freeman

Executive Director
RIF:jm

cc: Board of Education, Miller Place Union Free School District
Raymond E. Evans, President
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Ms. Kathleen Smith
Secretary

Town of Deerpark
Drawer A

Huguenot, NY 12746

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence.

. Dear Ms., Smiths:

I have received your letter of May 15 in which you raised
questions concerning a request for a record.

You wrote that the Zoning Commission of the Town of
Deerpark has received a request for the "most recent working
draft of the Town of Deerpark master plan and most recent working
draft of revised Town of Deerpark Ordinance". You added that:

"The Zoning Ordinance is in a stage
where changes are being made weekly
and the last draft copy is already
obsolete. The master plan has been
submitted to the Town Board. - The
draft copy of the Zoning Ordinance
has not been submitted to the
Planning Board for their review and
comments or to the Town Board. The:
Zoning Commission has not yet held a
public hearing because the Ordinance
is not at that stage. The Zoning
Commission is now working with -the
master planner on a weekly basis to
coordinate the master plan to the-
Zoning Ordinance. When this is accom-
. plished the ordinance will be retyped

with the changes and made available
to the public."
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Based on the foregoing, you asked the following questions:

"Is this draft copy of the Zoning
Ordinance considered a record at this
point? Should it be made available
to the public even though the draft
is very obsolete? Would this draft
be considered intra-agency material?"

In this regard, I offer the following comments.

First, the Freedom of Information Law is applicable to all
agency records, and section 86 (4) of the Law defines the term
"record” expansively to mean:

"any information kept, held, filed,
produced, reproduced by, with or for
an agency or the state legislature,
in any physical form whatsoever
including, but not limited to, re-
ports, statements, examinations,
memoranda, opinions, folders, files,
books, manuals, pamphlets, forms,
papers, designs, drawings, maps,
photos, letters, microfilms, com-
puter tapes or discs, rules, regu-
lations or codes.”

In view of the breadth of the definition, a draft would, in my-
opinion, constitute a "record" subject to rights of access, even
though it may be "obsolete" or subject to change.

Second, in terms of rights of access, the Freedom of In-
formation Law is based upon a presumption of access. Stated:
differently, all records of an agency are available, except to
the extent that records or portions thereof fall within one or
more grounds for denial appearing in section 87 (2) (a) through (i)
of the Law,

Third, as you suggested, a draft could be characterized as
"intra-agency material"” subject to section 87 (2) (g) of the Free-
dom of Information Law. That provision states that an agency may
withhold records that:

"are inter-agency -or intra-agency
materials which are not:

i, statistical or factual tabu-
lations or data:;

ii, instructions to staff that
affect the public;
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iii. final agency policy or de-
terminations; or

iv., external audits, including

but not limited to audits performed
by the comptroller and the federal
government..."”

It is noted that the language quoted above contains what in ef-
fect is a double negative. While inter-agency or intra-agency
materials may be withheld, portions of such materials consisting
of statistical or factual information, instructions to staff that
affect the public, final agency policy or determinations or
external audits must be made available. Concurrently, those
portions of inter-agency or intra-agency materials that are re-
flective of opinion, advice, recommendation and the like could in
my view be withheld. I would conjecture that the draft could be
withheld, for it would apparently not contain any of the kinds of
accessible information described in subparagraphs (i) through
(iv) of section 87(2) (g).

Lastly, even though the draft might justifiably be
withheld, I point out that the Zoning Commission is a public body
subject to the reguirements of the Open Meetings Law. Like -the
Freedom of Information Law, the Open Meetings Law is based upon a
presumption of openness. Meetings of public bodies must be con-
ducted open to the public, except to the extent that the subject
under discussion falls within one or more among eight grounds for
entry into an executive session.

Assuming that the Zoning Commission conducts meetings to
discuss and revise the zoning ordinance, I believe that those
meetings would be required to be conducted in public, for none of
the grounds for executive session could justifiably be asserted.
If the substance of the draft is or has been effectively dis-
closed at open meetings, there may be little reason for withhold-
ing the draft, despite the authority to do so pursuant to section
87 (2) (g) of the Freedom of Information Law.

I hope that the foregoing will be useful to -you. Should
any further questions arise, please feel free to contact me.

Sincerely,

Robert J. Freeman
Executive Director

RIF:jm
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Ms. P

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Ms. Rickard:

I have received your letters of May 17 and 18, both of
which pertain to the Open Meetings Law.

The first relates to a meeting of the Town Board of the
Town of Poestenkill on May 16, a Tuesday. You wrote, however,
that:

"Town Board meetings in Poestenkill
are regularly held on the second
Wednesday of each month, The Tuesday
meeting was not announced or given
public notice in any way. The deci-
sion to have the meeting was made
sometime on Thursday, May 11, 1989."

In this regard, the Open Meetings Law requires that notice
be given prior to all meetings, whether they are regularly
scheduled or otherwise, Specifically, section 104 of the Open
Meetings Law states that:

"l. Public notice of the time and
place of a meeting scheduled at least
one week prior thereto shall be given
to the news media and shall be con-
spicuously posted in one or more

. designated public locations at least
seventy-two hours before each
meeting.
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2. Public notice of the time and
place of every other meeting shall be
given, to the extent practicable, to
the news media and shall be conspicu-
ously posted in one or more desig-
nated public locations at a reason-
able time prior thereto.

3. The public notice provided for by
this section shall not be construed
to require publication as a legal
notice."

Stated differently, if a meeting is scheduled at least a week in
advance, notice of the time and place should be given to the news
media (at least two) and to the public by means of posting in one
or more designated public locations, not less than seventy-two
hours hours prior to the meeting. If a meeting is scheduled less
than a week in advance, again, notice must be given to the news
media and posted in the same manner as described above, "to the
extent practicable", at a reasonable time prior to the meeting.
Therefore, if, for example, there is a need to convene quickly,
the notice requirements can generally be met by telephoning the
local news media and by posting notice in one or more desig-
nated locations.

According to the second letter, the Town of Poestenkill
Planning Board discussed holding a joint meeting with the
Planning Board of the Town of Sand Lake. When asked whether the
public could attend the joint meeting, the response was
affirmative, Nevertheless, when members of the public arrived at
the meeting, they were told that it was not an open meeting.

Here I point out that the scope of the Open Meetings Law
is determined in part by section 102(1) of the Law, which defines
the term "meeting". That definition has been interpreted broadly
by the state's highest court to include any convening of a quorum
of a public body for the purpose of conducting public business,
whether or not there is an intent to take action action and re-
gardless of the manner in which the gathering may be character-
ized [see Orange County Publications v. Council of the City of
Newburgh, 60 AD 2d 409, aff'd 45 NY 24 947 (1978)].

Therefore, if a quorum of any one of the public bodies was
present at the gathering to which you referred, I believe that it
constituted a "meeting” subject to the Open Meetings Law in all
respects. Moreover, it has been held that joint meetings held by
two or more public bodies also fall within the scope of the Open
Meetings Law [see Oneonta Star, Division of Ottoway Newspapers,
In§. v. Board of Trustees of Oneonta School District, 66 AD 2d
517. ’
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Assuming that the gathering in question was a "meeting", I
believe that it should have been preceded by notice in the manner
described earlier.

Lastly, the Open Meetings Law is based upon a presumption
of openness. Stated differently, meetings must be conducted open
to the public, except to the extent that a topic arises that may
appropriately be considered during an executive session. Para-
graphs (a) through (h) of the Open Meetings Law specify the
topics that may be discussed during an executive session.
Therefore, a public body (or bodies) cannot discuss the topic of
its choice behind closed doors; on the contrary, the grounds for
entry into executive session are limited.

In sum, assuming that a majority of the members of any
public body convened at the joint meeting, I believe that the
Open Meetings Law was applicable, that the meeting should have
been preceded by notice, and that it should have been conducted
in public in accordance with the requirements of the Open Meet-
ings Law.

As you requested, copies of this opinion will be sent to
the persons designated in your letter.

I hope that I have been of some assistance. Should any
further guestions arise, please feel free to contact me.

Sincerely,

L —

Robert J. Freeman
Executive Director

RJF:jm

cc: Mr. Richard 2madon, Town Supervisor, Town of Poestenkill
Mr. Carpenter, Town Supervisor, Town of Sand Lake
Mrs. Janice Moody, Poestenkill Planning Board
Mr. Owen Goldfarb, Poestenkill Planning Board
Mr, Stanley Wright, Poestenkill Planning Board
Mr. Thomas Horton, Poestenkill Planning Board
Mr. John Gowdy, Poestenkill Planning Board
Mr. Ray Legenbaur, Poestenkill Planning Board
Mrs. Roberta Spencer, Poestenkill Planning Board
Mr., Roland Blais, The Record
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Mr. Ron Britzke
Editor

The Cornwall Local
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

' Dear Mr., Britzke:

I have received your letter of May 18 in which you re-
quested an advisory opinion concerning the status of a
"newly-formed police commission” in the Town of Cornwall,

In this regard, I offer the following comments.

First, section 150 of the Town law deals with the esta-
blishment of town police departments. Subdivision (2) of that
provision states in relevant part that:

"The town board of a town in which
such a police department has been
established at any time by resolu-
tion may establish a board of police
commissioners for such town and
appoint one or three police commis-
sioners who shall at the time of
their appointment and throughout
their terms of office be owners of
of record of real property in and
electors of such town, and who shall
serve without compensation, and at
the pleasure of the town board. If
. the town board shall appoint only
one such police commissioner, it
shall in addition designate two mem-
bers of the town board to serve as
members of such police commission."
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Based on the foregoing, a police commission is established by a
town board and consists of three members.

Second, the Open Meetings Law is applicable to meetings of
public bodies, and section 102(2) of the Law defines the phrase
"public body" to mean:

"...any entity, for which a quorum is
required in order to conduct public
business and which consists of two or
more members, performing a governmental
function for the state or for an agency

or department thereof, or for a public
corporation as defined in section sixty-
six of the general construction law, or
committee or subcommittee or other similar
body of such public body.™"

In my view, each of the conditions necessary to conclude
that a police commission is a public body can be met. As indi-
cated earlier, a police commission is an entity consisting of
three members. It is required to conduct its business by means
of a quorum pursuant to section 41 of the General Construction
Law. A police commission clearly conducts public business and
performs a governmental function for a public corporation, which,
in this instance, is the Town. Further, the definition of
"public body" includes not only a governing body, such as a town
board; it also includes reference to any committee, subcommittee
"or similar body of such body". Since a town police commission
is a creation of a town board, I believe that it is a "similar
body", and a public body subject to the Open Meetings Law in all
respects,

Lastly, I point out that the the term "meeting" has been
interpreted broadly by the state's highest court to include any
convening of a quorum of a public body for the purpose of con-
ducting public business, whether or not there is an intent to
take action action and regardless of the manner in which the
gathering may be characterized [see Orange County Publications v.
Council of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 24 947
(1978)]. Therefore, if a quorum of the Commission (two of its
three members) convenes to conduct the business of the Com-
mission, such a gathering would, in my opinion, constitute a
meeting that should be preceded by notice given in accordance
with section 104 of the Open Meetings and convened open to the
public. Moreover, the Open Meetings Law is based upon a presump-
tion of openness. Stated differently, meetings must be conducted
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open to the public, except to the extent that a topic arises that
may appropriately be considered during an executive session.
Paragraphs (a) through (h) of the Open Meetings Law specify the
topics that may be discussed during an executive session.
Therefore, a public body cannot discuss the topic of its choice
behind closed doors; on the contrary, the grounds for entry into
executive session are limited.

In sum, I believe that a police commission establishgd by
a town board falls within the requirements of the Open Meetings
Law applicable to all public bodies.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

T o

Robert J. Freeman
Executive Director

RIJF:jm

cc: Town Board, Town of Cornwall
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Mr. Jo

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence.

Dear Mr. Byrnes:

I have received your letter of May 12, as well as the
materials attached to it.

You have raised a series of issues concerning the conduct
of meetings by the Board of Trustees of the Village of
Montgomery. You included a statement made by a former member of
the board who attended the meetings that are the subject of your
inquiry, and who asserted that the facts as you presented them
are accurate.

According to your letter and the materials, although the
minutes include reference to motions for entry into executive
sessions to discuss specific matters, tape recordings of the
meetings indicate that the motions identified matters to be dis-
cussed as "personnel", without additional description. You also
suggested that budgetary and other matters were discussed in the
executive sessions and that the Board and its attorney discussed
issues unrelated to the announced subject for the executive
session. In addition, you questioned the propriety and accuracy
of minutes of meetings.

In this regard, I offer the following comments.

First, the Open Meetings Law is based upon a presumption
of openness, Stated differently, public bodies must conduct
. meetings open to the public, except to the extent that the sub-
ject matter under consideration may properly be discussed during
an executive session, Further, section 102(3) of the Law def ines
the phrase "executive session" to mean a portion of an open meet-
ing during which the public may be excluded, and paragraphs (a)
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through (h) of the Open Meetings Law specify the topics that may
appropriately be considered during executive sessions., As

such, a public body cannot conduct an executive session to dis-
cuss the subject of its choice; on the contrary, the topics that
may be considered during executive sessions are limited.

Second, the Open Meetings Law contains a procedure that
must be accomplished during an open meeting before an executive
session may be held. Specifically, section 105(1) states in
relevant part that:

" [Ulpon a majority vote of its to-
tal membership, taken in an open

meeting pursuant to a motion iden-
tifying the general area or areas
of the subject or subjects to be

considered, a public body may con-
duct an executive session for the
below enumerated purposes only..."

Therefore, if a motion for entry into an executive session identi-
fies one subject to be discussed, only that subject should be
considered during that executive session. When the discussion of
that subject has ended, I believe that the Board should return to
an open meeting.

Third, with respect to a discussion of "personnel" or
"personnel matters", I point out that the term "personnel”
appears nowhere in the Open Meetings Law. It is also noted that
the so-called "personnel" exception for entry into executive
session has been clarified since the initial enactment of the
Open Meetings Law. In its initial form, section 105(1) (£) of the
Open Meetings Law permitted a public body to enter into an
executive session to discuss:

", ..the medical, financial, credit or
employment history of any person or
corporation, or matters leading to the
appointment, employment, promotion,
demotion, discipline, suspension,
dismissal or removal of any person or
corporation..."

Under the language quoted above, public bodies often convened
executive sessions to discuss matters that dealt with "personnel"
generally, tangentially, or in relation to policy concerns. :
However, the Committee consistently advised that the provision
was intended largely to protect privacy and not to shield matters
of policy under the guise of privacy.




Mr. John J. Byrnes
June 2, 1989
Page -3-

To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several
of which became effective on October 1, 1979. The recommendation
made by the Committee regarding section 105(1) (f) was enacted and

now states that a public body may enter into an executive session
to discuss:

", ..the medical, financial, credit or
employment history of a particular
person or corporation, or matters
leading to the appointment, employ-
ment, promotion, demotion, discipline,
suspension, dismissal or removal of

a particular person or corporation..."
(emphasis added).

Due to the insertion of the term "particular" in section 105(1)
(f), I believe that a discussion of "personnel" may be considered
in an executive session only when the subject involves a parti-
cular person or persons, and only when one or more of the topics
listed in section 105(1) (f) are considered.

In the context of your letter, to the extent that an issue
might have focused upon a particular person or persons in
conjunction with the topics listed in section 105(1) (f), an
executive session would properly have been held. However, most
issues relating to budgetary matters, although they may affect
"nersonnel”, involve the manner in which public monies will be
spent or allocated. Those issues would, in my opinion, rarely
qualify for discussion in executive session.

Further, judicial decisions indicate that a motion con-
taining a recitation of the language of the grounds for executive
session, or "personnel”, for example, without more, fails to
comply with the Law. For instance, in a decision containing a
discussion of minutes that referred to various bases for entry
into executive session, it was found that:

"[Tlhe minutes of the March 26, 1981
meeting indicate that the Board
voted on two separate occasions to
enter executive session to discuss
'personnel' and 'negotiations' with-
out further amplification, On May
28, 1981, the Board again entered
into executive session on two
occasions. The reasons given for
doing so were to discuss a 'legal
problem' concerning the gymnasium
floor replacement and for 'personnel
items'. Again, on June 11, 1981,
the Board voted to enter executive
session of 'personnel matters'.
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"We believe that merely identifying
the general areas of the subjects to
be considered in executive session
as 'personnel', 'negotiations', or
'‘legal problems' without more is
insufficient to comply with Public
Officers Law section 100[1].

"With respect to 'personnel', Public
Officers Law section 100[1] [f] per-
mits a public body to conduct an
executive session concerning certain
matters regarding a 'particular
person'. The Committee on Public
Access to Records has stated that
this exception to the open meetings
law is intended to protect personal
privacy rather than shield matters
of policy under the guise of
privacy... Therefore, it would seem
that under the statute matters re-
lated to personnel generally or to
personnel policy should be discussed
in public for such matters do not
deal with any particular person.
When entering into executive session
to discuss personnel matters of a
particular individual, the Board
should not be required to reveal the
identity of the person but should
make it clear that the reason for
the executive session is because
their discussion involves a
'particular' person..." [Doolittle
v. Board of Education, Sup. Ct.,
Chemung Cty., Oct. 20, 1981; see
also Becker v. Town of Roxbury,
Sup. Ct., Chemung Cty., April 1,
1983]. ‘

In view of the foregoing, it has been advised that a mo-
tion to enter into executive session to discuss "personnel", or
"personnel matters", without additional description, is
inadequate. Where section 105(1) (f) may be asserted, I believe
that a motion for entry into an executive session should contain
two components, inclusion of the term "particular", and reference
to one or more of the topics appearing in that provision. For
instance, a motion to discuss "the employment history of a parti-
cular person" (without identifying the person) would be proper;

a citation of "personnel matters" would not in my view be
sufficient to comply with the statute.
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With respect to minutes, section 106 of the Open Meetings
Law contains what might be viewed as minimum requirements con-
cerning the contents of minutes. Section 106 of the Open Meet-
ings Law provides that:

"l. Minutes shall be taken at all
open meetings of a public body which
shall consist of a record or summary
of all motions, proposals, resolu-
tions and any other matter formally
voted upon and the vote thereon.

2. Minutes shall be taken at execu-
tive sessions of any action that is
taken by formal vote which shall con-
sist of a record or summary of the
final determination of such action,
and the date and vote thereon; pro-
vided, however, that such summary need
not include any matter which is not
required to be made public by the free-
dom of information law as added by
article six of this chapter.

3. Minutes of meetings of all public
bodies shall be available to the public
in accordance with the provisions of the
freedom of information law within two
weeks from the date of such meetings ex-
cept that minutes taken pursuant to sub-
division two hereof shall be available
to the public within one week from the
date of the executive session.”

As such, all motions, including a motion to enter into an execu-
tive session must, in my opinion, be accurately referenced in
minutes of an open meeting. It is noted that if a public body
discusses an issue during an executive session but takes no
action, minutes of the executive session need not be prepared.
If, however, a vote is taken during an executive session, minutes
reflective of the nature of the action taken, the date and the
vote must be recorded and made available with one week to the
extent required by the Freedom of Information Law.

Lastly, with regard to discussions between the Board and
its attorney, section 108(3) of the Open Meetings Law exempts
from the Law "any matter made confidential by federal or state
law". 1In this regard, it has been advised that when a public
body seeks the legal advice of its attorney, the cammunications
between the attorney and the client (i.e., the Board) may be held
in private, for they fall within the scope of the attorney-client
privilege (see Civil Practice Law and Rules, section 4503).

Since section 108(3) of the Open Meetings Law exempts from its
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provisions "any matter may confidential by...state law"”, and
since the communications subject to the attorney-client privilege
are confidential, a public body may in my view seek legal advice
from its attorney acting in his capacity as an attorney.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

Rt T b ——

Robert J. Freeman
Executive Director

RJF:jm

cc: Board of Trustees, Village of Montgomery
Donald G. Nichol
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Mr. Garry Douglas
Village Treasurer
Village of Waterford
123 Fonda Road
Waterford, NY 12188

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondéence.

Dear Mr, Douglas:

I have received your thoughtful letter of May 24 in which
you requested advice.

According to your letter, the Village of Waterford admin-
isters joint programs that provide direct grant assistance to
residential property owners for housing rehabilitation. You
wrote that "all residential property owners within set target
areas are eligible for some level of assistance (with 25% grants
up to $2000 even to those considered upper income), [and] grant
totals and percentages are determined by the incomes of both
owner occupants and tenants". In evaluating eligibility, per-
sonal income data is obtained from applicants. Therefore, as a
matter of policy, you indicated that program data is considered
confidential, as in the identity of recipients, for disclosure of
recipients' identities ™might in itself be an invasion of their
privacy and might lead to public assumptions about income, even
if income and grant level data is not also provided".

Recently, you have discovered a case of "possible fraud",
for it appears that "an applicant- property owner and his .
daughter~tenant wilfully provided false and/or misleading income
data in order to qualify for a level of assistance they should
not have"., It is anticipated that the Village Board of Trustees

grant funds, and it is possible that the matter may be referred

‘ will take action to terminate the grant and seek repayment of

to "investigative authorities".
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Although information concerning the case of possible fraud
has yet been disclosed, you wrote that, "[gliven the circum-
stances involved, [the Village is] not necessarily opposed to
publicly revealing - if asked - the basic circumstances of this
case, insofar as [you] believe the integrity of [ylour program is
involved and some enforcement action is being contemplated".

Based on the foregoing, you have requested an opinion on
the following question:

"is it within the authority of the
Village Board to decide in such a
case to acknowledge the situation,
reveal identities, and perhaps even
make available as public documents
relevant correspondence with the
property owner and public agencies
(i.e., HUD for example), while with-
holding income data and documentation,
as well as the grant levels involved,
sOo as to protect truly personal in-
formation"?

You expressed the view that this is a situation in which "a local
government needs somehow to balance a general policy of protect-
ing individual identity and privacy with another general policy
of recognizing the public's right to know, particularly where a
question of the integrity and proper administration of a public
program is also involved",

In this regard, I offer the following comments.

First, as a general matter, the Freedom of Information Law
ig based upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent that
records or portions thereof fall within one or more grounds for
denial appearing in section 87 (2) (a) through (i) of the Law. It
is noted that the introductory language of section 87 (2) refers
to the authority to withhold "records or portions thereof" that
fall within the scope of the grounds for denial that follow. The
phrase quoted in the preceding sentence in my opinion indicates
that a single record might be accessible or deniable in whole or
in part. Moreover, that phrase imposes an obligation on an
agency to review records sought in their entirety to determine
which portions, if any, may justifiably be withheld.

Second, of relevance under the circumstances in terms of
the authority to withhold is section 87 (2) (b) of the Freedom of
Information Law. That provision enables an agency to withhold
records or portions of records the disclosure of which would
result in "an urwarranted invasion of personal privacy". While I
believe that the Freedom of Information Law is intended to ensure
that government is accountable, the privacy provisions of the Law
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in my view enable government to prevent disclosures concerning
the personal or intimate details of individuals' lives. As such,
with respect to grant programs, often the question involves the
extent to which disclosure would constitute an unwarranted as
opprosed to a permissible invasion of personal privacy.

From my perspective, a disclosure that permits the public
determine the general income level of a participant in a grant
program based upon income eligibility would likely constitute an
unwarranted invasion of personal privacy, for such a disclosure
would indicate that a particular individual has an income or
economic means below a certain level. In some circumstances,
individuals might be embarrassed by such a disclosure. Further,
the New York State Tax Law contains provisions that require the
confidentiality of records reflective of the particulars of a
person's income or payment of taxes (see e.g., section 697, Tax
Law)., As such, it would appear that the Legislature felt that
disclosure of records concerning income would constitute an im-
proper or "unwarranted" invasion of personal privacy.

Therefore, if, for example, by means of their names or
addresses, grants are made to "low income" persons, it is likely
that disclosure of portions of records indicating their identi-
ties might justifiably be withheld. On the other hand, if a
grant is not conditioned on an income qualification, but rather
perhaps upon the location of property, disclosure of the identi-
ties of those recipients of grants would likely be proper, repre-
senting a "permissible" invasion of personal privacy.

If in this instance eligibility for participation in the
program is based upon the location of property, I believe that
the identity of the applicant would be available, but that per-
sonal financial information could be withheld as an unwarranted
invasion of personal privacy.

In another context that may be somewhat analogous, section
136 of the Social Services Law requires that records identifying
applicants for or recipients of public assistance must be kept
confidential. Obviously the receipt of public assistance is
based upon an income qualification, and it has been held that the
confidentiality of social services records is necessary to pre-
serve the dignity and self-respect of recipients and to insure
the integrity and efficiency of the administration of the program
[Doe v. Grieco, 62 AD 24 498 (1978)]. Nevertheless, subdivision
(4) of section 136 states in part that:

"Nothing in this or the other subdivi-
sions of this section shall be deemed

to prohibit bona fide news media from
disseminating news, in the ordinary
course of their lawful business, relat-
ing to the identity of persons charged
with the commission of crimes or of fenses
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involving their application for or
receipt of public assistance and care,
including the names and addresses of
such applicants or recipients who are
charged with the commission of such
crimes or offenses.™

As such, even though records identifiable to applicants for or
recipients of public assistance must be kept confidential, the
Legislature recognized the role of the news media in disclosing
information involving what may be criminal acts carried out by
applicants or recipients. In the situation that you described,
no criminal charges have been initiated and there is no statutory
requirement of confidentiality. However, a similar rationale
might be offered, in that information that might ordinarily be
withheld based upon considerations of privacy might justifiably
be disclosed due to the possibility of fraud and an intent to
preserve the integrity of the program.

Third, I point out that the Freedom of Information Law is
permissive; an agency may withhold records, or perhaps portions
of records, in accordance with the grounds for denial found in
section 87 (2) of the Freedom of Information Law. However, as
indicated by the Court of Appeals:

"while an agency is permitted to
restrict access to those records
falling within the statutory ex-
emptions, the language of the ex-
emption provision contains per-
missible rather than mandatory
language, and it is within the
agency's discretion to disclose
such records, with or without iden-
tifying details, if it so chooses™"
[Capital Newspapers v, Burns, 67
NY 24 562, 567 (1986)].

Therefore, even when it is Questionable whether disclosure would
constitute an unwarranted invasion of personal privacy, the
Freedom of Information Law imposes no requirement that an agency
must withhold the records.

Lastly, viewing the matter from a different vantage point,
you indicated that the Board of Trustees will likely consider the
issue at an upcoming meeting. I believe that the matter could
properly be discussed during an executive session, for section
105(1) (f) of the Open Meetings Law permits a public body to
conduct an executive session to consider:
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"the medical, financial, credit or
employment history of a particular
person or corporation, or matters
leading to the appointment, employ-
ment, promotion, demotion, discipline,
suspension, dismissal or removal of a
particular person or corporation..."

I point out that when a public body holds an executive
session, minutes of the executive session need not be prepared if
no action is taken during the executive session. However, if
action is taken in an executive session or perhaps following an
executive session during an open meeting, minutes must be
prepared. In the case of a vote taken during an executive
session, section 106(2) of the Open Meetings Law states that:

"Minutes shall be taken at executive
sessions of any action that is taken by
formal vote which shall consist of a
record or summary of the final deter-
mination of such action, and the date
and vote thereon; provided, however,
that such summary need not include any
matter which is not required to be
made public by the freedom of informa-
tion law as added by article six of
this chapter.®

In my opinion, if, for example, the Board acts by termin-
ating the grant agreement or by seeking repayment, minutes would
be required to indicate the nature of the action, the date and
the vote of the members. Further, I believe that those minutes
would be available under the Freedom of Information Law, for
disclosure would, in my view, constitute a permissible rather
than an unwarranted invasion of personal privacy.

I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

A A L

"Robert J. Freeman
Executive Director

RJF:jm
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Mr. Kevin P

The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence,

Dear Mr. Gorman:

. I have received your letter of May 24 in which you re-
quested an advisory opinion concerning the Open Meetings Law.

Attached to your letter are copies of minutes of proceed-
ings conducted in federal court on January 19, 1988 relating to
the case of the United States of America v. City of Yonkers (80
Civ. 671). 1In brief, during the morning session, Judge Sand
asked whether the City had, pursuant to an earlier order, adopted
a Housing Assistance Plan (HAP). Following a lengthy commentary
on the issue by the Court and the parties, the Court directed
that "the City of Yonkers adopt a HAP" by January 21. The judge
suggested that those present could caucus later in the day with
the City Council to obtain a commitment to adopt the HAP and to
express its intention to comply in good faith with its legal
obligation to implement the housing remedy order. At the end of
the morning session, the City's legal counsel asked the Court
whether the City Council and the Mayor could meet and report to
the Court later in the day. The Judge agreed and adjourned the
proceeding until 3 o'clock that afternoon.

At the afternoon session, counsel for the City stated that
he had "met with the new mayor of Yonkers and with those city
councilman who are in court today, who are a majority of the
entire council", He stated further that he had been "authorized
to represent to the court that, in the first place, a meeting of

. the council will take place at 5:00 tomorrow afternoon, Wednesday
afternoon, that the appropriate calls for that meeting have gone
out", adding "that that is as soon as Yonkers could meet under
its rules...". In response to a question by the Judge concerning
whether the persons with whom counsel conferred "constitute a
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majority of the council", counsel answered affirmatively. Soon
thereafter, the Court adjourned the matter until the following
week, stating that "an adjournment of a week is appropriate if in
fact there is a good-faith basis for believing that the interval
of time will enable consensual resolution of this matter"”.

Based on the foregoing, you have raised the following
questions:

"l. When the mayor and City Council
majority convened on January 18, 1988,
between 11:00 A.M. and 3:40 P.M. to
arrive at a 'commitment' regarding
legislation, was this considered for
the purpose of discussing public busi-
ness subject to Open Meetings?

2. When the majority present author-
ized the defense counsel to state that
they would support legislation, was
that considered an action subject to
open meetings?

3. Should the public [have] been per-
mitted to attend the meeting assuming
no executive session was called[?]

4. Assuming an executive session was
properly called, should any majority
agreement [have] been recorded by
vote?

5. When the quorum decided that a
meeting of the Council would be held
at 5:00 P.M. the following day, was
this decision proper within the Open
Meetings"?

In this regard, I offer the following comments.

First, the definition of "meeting" [see Open Meetings Law,
section 102(1)] has been broadly interpreted by the courts. 1In a
landmark decision rendered in 1978, the Court of Appeals, the
state's highest court, found that any gathering of a quorum of a
public body for the purpose of conducting public business is a
"meeting" that must be convened open to the public, whether or
not there is an intent to take action and regardless of the man-
ner in which a gathering may be characterized [see Orange County
Publications v. Council of the City of Newburgh, 60 AD 2d 409,
aff'd 45 NY 2d 947 (1978)]. 1In discussing the issue, the
Appellate Division, whose determination was unanimously affirmed
by the Court of Appeals, stated that:
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"We believe that the Legislature in-
tended to include more than the mere
formal act of voting or the formal
execution of an official document.
Every step of the decision-making
process, including the decision it-
self, is a necessary preliminary to
formal action. Formal acts have

always been matters of public record
and the public has always been made
aware of how its officials have voted
on an issue. There would be no need
for this law if this was all the
Legislature intended. Obviously,

every thought, as well as every affirm-
ative act of a public official as it
relates to and is within the scope of
one's official duties is a matter of
public concern. It is the entire
decision-making process that the Legis-
lature intended to affect by the enact-
ment of this statute" (60 AD 2d 409,
415).

The court also dealt with the characterization of meetings
as "informal", stating that:

"The word 'formal' is defined merely

as 'following or according with es-
tablished form, custom, or rule'
(Webster's Third New Int. Dictionary).
We believe that it was inserted to
safeguard the rights of members of a
public body to engage in ordinary social
transactions, but not to permit the use
of this safeguard as a vehicle by which
it precludes the application of the law
to gatherings which have as their true
purpose the discussion of the business
of a public body" (id.).

If indeed a majority of the City Council met "to arrive at
a 'commitment' regarding legislation", such a gathering would in
my view have apparently constituted a "meeting" subject to the
Open Meetings Law.

Second, every meeting of a public body must be preceded by
notice of the time and place of the meeting. Section 104(1) of:
the Law pertains to meetings scheduled at least a week in advance
and requires that notice be given to the news media (at least
two) and to the public by means of posting in one or more
designated, conspicuous public locations not less than
seventy-two hours prior to such meetings. Section 104(2) per-
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tains to meetings scheduled less than a week in advance and re-

quires that notice be given to the news media and to the public

by means of posting in the same manner as prescribed in section

104 (1) "to the extent practicable" at a reasonable time prior to
such meetings.

Third, it is noted that the Open Meetings Law is based
upon a presumption of openness. All meetings of public bodies
must be conducted open to the public except to the extent that
one or more grounds for executive session may be applicable.
Moreover, a public body must follow a procedure prescribed by the
Law during an open meeting before it may enter into a closed or
"executive session". Specifically, section 105(1) of the Open
Meetings Law states in relevant part that:

"Upon a majority vote of its total
membership, taken in an open meeting
pursuant to a motion identifying the
general area or areas of the subject
or subjects to be considered, a pub-
lic body may conduct an executive
session for the below enumerated pur-
poses only..."

In view of the foregoing, it is clear in my view that an
executive session is not separate and distinct from an open
meeting, but rather that it is a portion of an open meeting
during which the public may be excluded. It is also clear that

a public body cannot enter into an executive session to discuss
the subject of its choice. On the contrary, an executive session
may be held only to discuss a subject listed in the Open Meetings
Law as appropriate for discussion behind closed doors.

Of potential relevance under the circumstances is section
105(1) (d), which permits a public body to discuss "proposed,
pending or current litigation". It would appear -that-perhaps
portions of the gathering in question could appropriately have
been conducted during an executive session. It is noted, too,
that it has been held that the purpose of the "litigation" excep-
tion for executive session "is to enable a public body to discuss
pending litigation privately, without bearing its strategy to its
adversary through mandatory public meetings" [Weatherwax v. - Town
of Stony Point, 97 AD 24 840, 841 (1983): also Matter of Con-
cerned Citizens to Review Jefferson Val. Mall v. Town Board, 83
AD 24 612, 613, appeal dismissed, 54 NY 2d 957 (1981)]. While a
discussion of "litigation strategy" could in my opinion have -
properly been considered during an executive session, that issue
might have been digtinguishable from a discussion of a legisla-
tive action, such as the adoption of a HAP.
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Also of possible relevance is section 108 of the Open
Meetings Law concerning exemptions from the Law. If a matter
falls within the scope of an exemption, the Open Meetings Law has
no application. Section 108(3) of the Open Meetings Law exempts
from the Law "any matter made confidential by federal or state
law"”. In this regard, it has been advised that when a public
body seeks the legal advice of its attorney, the communications
between the attorney and the client (i.e., the City Council) may
be held in private, for they fall within the scope of the
attorney-client privilege (see Civil Practice Law and Rules,
section 4503). Since section 108(3) of the Open Meetings Law
exempts from its provisions "any matter may confidential
by...state law", and since the communications subject to the
attorney-client privilege are confidential, a public body may in
my view seek legal advice from its attorney acting in his capa-
city as an attorney outside the scope of the Open Meetings Law.
It is possible that some of the gathering in question might have
been exempt from the Open Meetings Law. However, to the extent
that action was taken, I believe that the Open Meetings Law would
have applied.

Lastly, when a public body takes action by means of a
vote, its action must ordinarily be memorialized in the form of
minutes. Section 106 of the Open Meetings Law pertains to min-
utes of meetings and states that:

"l. Minutes shall be taken at all
open meetings of a public body which
shall consist of a record or summary
of all motions, proposals, resolu-
tions and any other matter formally
voted upon and the vote thereon.

2.  Minutes shall be taken at execu-
tive sessions of any action that is
taken by formal vote which shall con-
sist of a record or summary of the
final determination of such action,
and the date and vote thereon; pro-
vided, however, that such summary need
not include any matter-which is not
required to be made public by the free-
dom of information law as added by
article six of this chapter,

3. Minutes of meetings of -all public
bodies shall be available to the public
in accordance with the provisions of the
freedom of information law within two -
weeks from the date of such meetings ex-
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cept that minutes taken pursuant to sub-
division two hereof shall be available
to the public within one week from the
date of the executive session."

As such, with respect to open meetings, minutes must, at a min-
imum, consist of a record or summary of all motions, proposals,
resolutions and any other matters upon which votes are taken.
Minutes of open meetings are, in my view, available in their
entirety. With respect to action taken in an executive session,
a record or summary of the final determination of action must be
prepared and made available to the extent required by the Freedom
of Information Law. If no action is taken during an executive
session, minutes of the executive session need not be prepared.

In addition, I point out that the Freedom of Information
Law, since its enactment in 1974, has contained what may be
viewed as an open meetings or open vote requirement. Section
87 (3) of the Freedom of Information Law states in relevant part
that:

"Each agency shall maintain:

. (a) a record of the final vote of
each member in every agency proceed-
ing in which the member votes..."

Since the Council is an "agency" as defined by the Freedom of
Information Law [see section 86(3)], minutes, in my opinion,
should include reference to each motion made or action taken
during a meeting, as well as, reference to each member's vote as
affirmative or negative.

I hope that the foregoing is responsive to your questions.
Sincerely,

N

Robert J. Freeman
Executive Director

RJF:jm
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The staff of the Committee on Open Government is authorized to
issue to advisory opinions. The ensuing staff advisory opinion
is based solely upon the facts presented in your correspondence,

Dear Ms. Schmucker:

. I have received your letter of May 26 in which you raised
a series of issues concerning the implementation of the Open
Meetings Law by the Board of Education of the East Islip School
District.

According to your letter, open meetings are scheduled to
begin at 8 p.m. However, preceding its meetings, "the Board
meets in a small room behind closed doors in 'executive
session'", Voting by the Board is apparently carried out infor-
mally as follows: "The following (item) has been requested...
Motion, Second, Aye". You added that there "were many meetings
held to formulate the budget", but that "[nlone of these meetings
were announced to the public". 1In another case, it appears that
a decision was made without any public discussion of the issue.
Further, the "superintendent's contract has been renewed each
year in Executive Session”. Finally, you wrote that "minutes are
not available to the public for six weeks after the meeting.

This is two weeks after the meeting in which they are approved".

In this regard, I offer the following comments.

First, it is emphasized that the definition of "meeting"

[see Open Meetings Law, section 102(1)] has been broadly inter-

preted by the courts. In a landmark decision rendered in 1978,

the Court of Appeals, the state's highest court, found that any

‘. gathering of a quorum of a public body for the purpose of con-
ducting public business is a "meeting" that must be convened open
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to the public, whether or not there is an intent to take action
and regardless of the manner in which a gathering may be charac-
terized [see Orange County Publications v. Council of the City
of Newburgh, 60 AD 2d 409, aff'd 45 NY 24 947 (1978)].

I point out that the decision cited above was precipitated
by contentions made by public bodies that so-called "work
sessions", agenda sessions and similar gatherings held for the
purpose of discussion, but without an intent to take action, fell
outside the scope of the Open Meetings Law. In discussing the
issue, the Appellate Division, whose determination was unani-
mously affirmed by the Court of Appeals, stated that:

"We believe that the Legislature in-
tended to include more than the mere
formal act of voting or the formal
execution of an official document.
Every step of the decision-making
process, including the decision it-
self, is a necessary preliminary to .
formal action. Formal acts have

always been matters of public record
and the public has always been made
aware of how its officials have voted
on an issue, There would be no need
for this law if this was all the
Legislature intended. Obviously,

every thought, as well as every affirm-
ative act of a public official as it
relates to and is within the scope of
one's official duties is a matter of
public concern. It is the entire
decision-making process that the Legis-
lature intended to affect by the enact-
ment of this statute" (60 AD 2d 409,
415).

The court also dealt with the characterization of meetings
as "informal", stating that:

"The word 'formal' is defined merely

as 'following or according with es-
tablished form, custom, or rule'
(Webster's Third New Int. Dictionary).
We believe that it was inserted to
safeguard the rights of members of a
public body to engage in ordinary social
transactions, but not to permit the use
of this safeguard as a vehicle by which
it precludes the application of the law
to gatherings which have as their true
purpose the discussion of the business
of a public body" (id.).
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Based upon the direction given by the courts, if a quorum
of the School Board is present at the gatherings held prior to
the open meetings, those gatherings are, in my opinion, meetings
that should be convened open to the public.

Second, every meeting of a public body must be preceded by
notice of the time and place of the meeting. Section 104(1l) of
the Law pertains to meetings scheduled at least a week in advance
and requires that notice be given to the news media (at least
two) and to the public by means of posting in one or more
designated, conspicuous public locations not less than
seventy-two hours prior to such meetings. Section 104 (2) per-
tains to meetings scheduled less than a week in advance and re-
quires that notice be given to the news media and to the public
by means of posting in the same manner as prescribed in section
104 (1) "to the extent practicable" at a reasonable time prior to
such meetings. Therefore, it is reiterated that notice must be
provided prior to all meetings, regardless of whether the meet-
ings are considered formal or otherwise.

Third, it is noted that the Open Meetings Law is based
upon a presumption of openness. All meetings of public bodies
must be conducted open to the public except to the extent that
one or more grounds for executive session may be applicable., I
point out that section 102(3) of the Law defines the phrase
"executive session" to mean a portion of an open meeting during
which the public may be excluded. Moreover, a public body must
follow a procedure prescribed by the Law during an open meeting
before it may enter into a closed or "executive session".
Specifically, section 105(1) of the Open Meetings Law states in
relevant part that:

"Upon a majority vote of its total

membership, taken in an open meeting

pursuant to a motion identifying the

general area or areas of the subject

or subjects to be considered, a pub-

lic body may conduct an executive

session for the below enumerated pur-

poses only..."
In view of the foregoing, it is clear in my view that an execu-
tive session is not separate and distinct from an open meeting,
but rather that it is a portion of an open meeting during which
the public may be excluded. It is also clear that a public body
cannot enter into an executive session to discuss the subject of
its choice. On the contrary, an executive session may be held
only to discuss a subject listed in the Open Meetings Law- as-
appropriate for discussion behind closed doors. Even if there is
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a basis for entry into an executive session during the
pre-meeting gatherings described in your letter, those meeting
must, in my view, be preceded by notice and convened open to the-
public, followed by a motion to go into executive session, indi-
cating the reason and carried by a majority vote of the Board.

Fourth, if a quorum of the Board convened to discuss the
formulation of the budget, I believe that those gatherings, for
reasons discussed earlier, constituted "meetings" subject to the
Open Meetings Law. Most issues involving the preparation of a
budget must, in my opinion, be discussed in public, for none of
the grounds for entry into an executive session would be
applicable.

Of possible significance is section 105(1) (f), which
permits a public body to enter into an executive session to
discuss:

"the medical, financial, credit or
employment history of a particular
person or corporation, or matters
leading to the appointment, employ-
ment, promotion, demotion, disci-
pline, suspension, dismissal or re-
moval of a particular person Or
corporation..."

While issues relative to a budget might have an impact upon
personnel, those issues often relate to personnel by department
or as a group, for example, or the manner in which public moneys
may be expended. To the extent that discussions of the budget
involve considerations of policy relative to the expenditures of
public moneys, I do not believe that there would be any legal
basis for entering into an executive session [see e.g., Orange
County Publications v. City of Middletown, the Common Council of
the City of Middletown, Sup. Ct., Orange Cty., December 6, 1978;
Orange County Publications v, County of Orange, Legislature of
the County of Orange and the Rules, Enactments and Intergovern-—
mental Relations Committee of the County Legislature, Sup. Ct.,
Orange Cty., October 26, 1983.

Next, with respect to action taken during an executive
session, regard, as a general rule, a public body subject to the
Open Meetings Law may take action during a properly comnvened
executive session [see Open Meetings Law section 105(1)]. If
action is taken during an executive session, minutes reflective
of the action, the date and the vote must be recorded in minutes
pursuant to section 106(2). When an issue is discussed during an
executive session, but no action is taken, minutes of the execu-
tive session need not be prepared. It is noted that under sec-
tion 106 (3) of the Open Meetings Law minutes of -both open meet-
ings and executive sessions are available in accordance with the
Freedom of Information Law. Nevertheless, various interpreta-
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tions of the Education Law, section 1708(3), indicate that, ex-
cept in situations in which action during a closed session is
permitted or required by statute, a school board cannot take
action during an executive session (see United Teachers of North-
port v, Northport Union Free School District, 50 AD 2d 897
(1975); Kursch et al v. Board of Education, Union Free School
District #1, Town of North Hempstead, Nassau County 7AD 24 922
(1959); Sanna v. Lindenhurst, 107 Misc. 2d 267, modified 85 AD
2d 157 aff'd 58 NY 626 (1982)]. Therefore, I believe that votes
to renew the superintendent's contract should have been taken
during open meetings.

Lastly, the Open Meetings Law requires that minutes of
open meetings bodies be prepared and made available within two
weeks. There is nothing in the Open Meetings Law or any other
statute of which I am aware that requires that minutes be
approved. Nevertheless, as a matter of practice or policy, many
public bodies approve minutes of their meetings. In the event
that minutes have not been approved, to comply with the Open
Meetings Law, it has consistently been advised that minutes be
prepared and made available within two weeks, and that if the
minutes have not been approved, they may be marked "unapproved",
"draft" or "non-final", for example. By so doing within the
requisite time limitations, the public can generally know what
transpired at a meeting; concurrently, the public is effectively
notified that the minutes are subject to change.

In addition, I point out that the Freedom of Information
Law, since its enactment in 1974, has contained what may be
viewed as an open meetings or open vote regquirement. Section:
87 (3) of the Freedom of Information Law states in relevant part
that:

"Each agency shall maintain:

(a) a record of the final vote of
each member in every agency proceed-
ing in which the member votes..."

Since the Board is an "agency" as defined by the Freedom of
Information Law [see section 86(3)], minutes, in my opinion,
should include reference to each motion made or action taken
during a meeting, as well as reference to each member's vote as
affirmative or negative, '

In an effort to enhance compliance with the Open Meetings
Law, a copy of this opinion will be sent to the Board of
Education.
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I hope that I have been of some assistance. Should any
further questions arise, please feel free to contact me.

Sincerely,

a1 b

Robert J., Freeman
Executive Director

RJIF:jm

cc: Board of Education, East Islip School District
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Mr. Lowell McaAllister
Executive Director

Frederic Remington Art Museum
303 Washington Street
Ogdensburg, New York 13669

The staff of the Committee on Open Government is authorized to
issue advisory opinions. The ensuing staff advisory opinion is
based solely upon the facts presented in your correspondence,
unless otherwise indicated.

Dear Mr. McAllister:

As you are aware, your letter of June 1, 1989, addressed
to Secretary of State Shaffer has been forwarded to the Committee
on Open Government, The Committee, a unit of the Department of
State upon which the Secretary of State serves as a member, is
responsible for advising with respect to the Freedom of Informa-
tion and Open Meetings Laws. Further, as indicated above, the
staff is authorized to advise on behalf of the Committee and its
members.

In brief, your question is whether the Frederic Remington
Art Museum is an agency of municipal government, particularly
with respect to the status of meetings of its Board of Trustees
under the Open Meetings Law.

Having reviewed the Museum's Provisional Charter and
By-laws, copies of which you forwarded, I attempted to elicit
additional information concerning the Museum and its Board from a
variety of sources, including yourself. As I understand the
issue from a historical perspective, near the turn of the
century, Mr. Remington's widow donated paintings, sculptures and
other works of her late husband to the Ogdensburg Public Library,
which continues to own much of the Museum's collection. Because
the work of the Museum became too great a burden for the Library
to handle effectively, a new educational corporation, the Freder-
ic Remington Museum, was created in 1981 and was granted a provi-
sional charter. The By-laws indicate that members of the Board
"are appointed by the Mayor of the City of Ogdensburg, upon re-
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commendation of the Board of Trustees of the Frederic Remington
Art Museum, with the advice and consent of the City Council.™
Further, the City provides money for "staff salaries, fringe
benefits and insurance on the collection." In addition, you indi-
cated that much of the staff consists of civil servants who are
public employees.

Based on the foregoing, I offer the following comments.

First, the Open Meetings Law is applicable to meetings of
public bodies, and section 102(2) of that statute defines "public
body" to mean:

" ..any entity, for which a gquorum is
required in order to conduct public
business and which consists of two or
more members, performing a govermmental
function for the state or for an agency

or department thereof, or for a public
corporation as defined in section sixty-
six of the general construction law, or
committee or subcommittee or other similar
body of such public body."

By viewing the language quoted above in terms of its
components, I believe that the Board is a "public body" subject
to the Open Meetings Law., The Board is an entity consisting of
at least two members, for the By-Laws specify that it includes
from 13 to 17 members. Section VIII of the By-Laws refers to a
quorum reqguirement. Under the circumstances, since the Board
historically is an offshoot of the Public Library, which in turn
is an arm of City government, and since most of the staff con-
sists of civil servants, I believe that the Board conducts public
business and performs a governmental function for a public
corporation, which, in this instance, is the City of Ogdensburg.
If my analysis is accurate, each of the elements needed to con-
clude that the Board is a public body ispresent.

Second, as a general matter, the Open Meetings Law is
based upon a presumption of openness. Stated differently, meet-
ings of public bodies must be.conducted open to the public, ex-
cept to the extent that an executlve session may properly be
convened. Section 105(1).-0of the Law specifies and limits the
topics that may be discussed during an executive session.

Third, due to your concerns regarding the capacity of
Board members to exchange ideas outside the context of an open
meeting, as suggested during our conversation, it may be
worthwhile to consider the presentation or exchange of
information or ideas in writing. Here I direct your attention to
the Freedom of Information Law. That statute is applicable to
agency records, and section 86 (3) defines "agency" to mean:
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"any state or municipal department,
board, bureau, division, commission,
committee, public authority, public
corporation, council, office or other
governmental entity performing a
governmental or proprietary function
for the state or any one or more muni-
cipalities thereof, except the judi-
ciary or the state legislature.”

In my view, the Board would constitute an "agency," for it
perf