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Mr. Robert A. Mazur 

Dear Mr. Mazur: 

I have received your note of December 14, which appears on 
a response to an appeal rendered under the Freedom of Information 
Law by Salvatore R. Curiale, Executive Director of the State 
Insurance Fund. 

According to Mr. Curiale, you requested copies of records 
maintained by the Fund "pertaining to your claim for workers• 
compensation benefits against your employer, the State of New 
York Department of Taxation and Finance•. Mr. Curiale added 
that the Fund represents that agency "in the pending litigation 
before the Workers' compensation Board 11. In addition, you appar
ently also requested ninternal forms, memoranda, worksheets and 
notes pertaining to your claims". 

Mr. Curiale upheld the denial on the basis of section 
87 (2) (g) of the Freedom of Information Law, stating that: 

"Your files and the papers in them 
contain information gathered, and 
opinions and thoughts expressed, in 
connection with the defense against 
certain aspects of your workers' 
compensation claims. 

wThe files, at this pointt do not 
contain final agency determinations 
of the issues related to your claims. 
The relate to the State Insurance 
Fund's internal work product and 
materials prepared in connection 
with the litigation of your workers• 
compensation claims which we are de
fending as your employer's repre
sentative. 11 
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While I am unfamiliar with the records that you sought, 
internal memoranda, notes and the like prepared by the staff of 
the Fund would constitute "intra-agency materials". Moreover, 
assuming that those records are reflective of the opinions and 
thoughts of staff in relation to the proceeding, I believe that 
section 87 (2) (g) would serve as a proper basis for denial. 

Another ground for denial, section 87 (2) (a), pertains to 
records that are "specifically exempted from disclosure by state 
or federal statute 11

• To the extent that the records sought con
sist of material prepared solely for litigation or attorney work 
product or are subject to the attorney-client privilege, I be
lieve that they would be specifically exempted from disclosure 
pursuant to sections 3101(d), 3101(c) and 4503 of the Civil Prac
tice Law and Rules respectively. 

Lastly, as noted earlier, Mr. Curiale also cited section 
96(2) (d) of the Personal Privacy Protection Law as a basis for 
denial. Although that citation is, in my view, inappropriate, a 
different provision of that statute is likely applicable. By way 
of background, the Personal Privacy Protection Law pertains to 
information maintained by state agencies that may be retrieved by 
means of a person's name or other identifier. Section 96 refers 
to the capacity of an agency to disclose personal information 
about an individual to third parties. It is assumed that your 
request involved records pertaining to yourself. If that was so, 
a request could have been made under section 95 of the Personal 
Privacy Protection Law. While that section generally confers 
rights of access to a 11data subject", the subject of the records, 
to records pertaining to him or her, subdivision 6(d) of section 
95 states that section 95 does not require that an agency provide 
a data subject with access to: 

"attorney's work product or material 
prepared for litigation before judicial, 
quasi-judicial or administrative tri
bunals, as described in subdivision (c) 
and (d) of section three thousand one 
hundred one of the civil practice law 
and rules ••• " 

Therefore, to the extent that the records sought consist of 
attorney work prcx:luct or materials prepared for litigation before 
the Workers' Compensation Board, the Personal Privacy Protection 
Law would not grant rights of access to you. 
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He also cited Public Officers Law, section 96 (2) (d), which is 
part of the Personal Privacy Protection Law, and which states 
that nothing in section 96 requires the disclosure of attorney's 
work product or material prepared for litigation, before 
judicial, quasi-judicial or administrative tribunals ••• 11 • 

Your note indicates that, in your view, Mr. Curiale's 
response "is just another device for the agency to hide behind 11 • 

As such, you "appealed" his answer. 

In this regard, I offer the following comments. 

First, the Committee on Open Government is authorized to 
advise with respect to the Freedom of Information and Personal 
Privacy Protection Laws. The Committee is not empowered to 
render a determination following an appeal. However, in view of 
Mr. Curiale's affirmance of a denial following your appeal, you 
may seek judicial review of his determination pursuant to Article 
78 of the Civil Practice Law and Rules. 

Second, it appears that the denial of your request by the 
Fund was appropriate. Although the Freedom of Information Law 
provides broad rights of access, the provision cited in the de
tennination on appeal, section 87 (2) (g), states that an agency 
may withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data~ 

ii. instructions to staff that 
affect the public: 

iii. final agency pol icy or de
terminations: or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• n 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. 
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I hope that the foregoing has served to clarify the 
matter. 

RJF:jm 

cc: Salvatore R. Curiale 

Sincerely, 

fl-vt 0 , /..,,_.___ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Trustee Santulli; 

I have received your letter of Dece~ber 21, as well as the 
materials attached to it. 

In brief, you wrote that the Board of Trustees of the 
Village of Millport, on which you serve, has attempted without 
success to obtain records from the Millport Fire Department, 
which is apparently a volunteer fire company, concerning its 
expenditure of taxpayers' money. Although you have obtained 
copies of the Department's monthly treasurer's reports~ "they 
block out their money amounts when they send the Village Board a 
copy of their minutes 1

'. 

You 
Freedom of 
question .. 

have asked "what the Vlllage 1 s options are under the 
!nformation Lawsw with respect to the iLformation in 
In this regaid, I offer the fol lowing comments. 

Firat, the issue in essence is whether a volunteer fire 
company is subject to and required to comply with the Freedom of 
Information Law. That statute is applicable to records of an 
nagencyw, a term defined in section 86(3) of the Law to mean; 

nany state or municipal department, 
board, bureau, division, canmissionf 
committee, public authority, public 
corporatlonz council, office or other 
governmental entity performing a 
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governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 

As such, the Freedom of Information Law generally pertains to 
records maintained by entities of state and local government. 

Second, in Westchester-Rockland Newspapers v. Kimball 
[50 NYS 2d 575 (1980)), the Court of Appeals, the state's highest 
court, found that volunteer fire companies, which are not-for
profit corporations, are subject to the Freedom of Information 
Law. In so holding, the Court stated that: 

"We begin by rejecting respondents 1 con
tention that, in applying the Freedom of 
Information Law, a distinction is to be 
made between a volunteer organization on 
which a local government relies for the 
performance of an essential public ser
vice, as is true of the fire department 
here, and on the other hand, an organic 
arm of government, when that is the channel 
through which such services are deliver'ed. 
Key is the Legislature's own unmistakably 
broad declaration that, '[a] s state and 
local government services increase and 
public problems become more sophisticated 
and complex and therefore harder to 
solve, and with the resultant increase 
in revenues and expenditures, it is in
cumbent upon the state and its localities 
to extend public accountability wherever 
and whenever feasible' (emphasis added; 
Public Officers Law, section 84). 

ATrue, the Legislature, in separately de
lineating the powers and duties of volun
teer fire departments, for example, has 
nowhere included an obligation comparable 
to that spelled out in the Freedom of In
formation statute {see Village Law, art 
10: see, also, 39 NY Jur, Municipal Cor
porations, sections 560-588). But, absent 
a provision exempting volunteer fire de
partments from the reach of article 6-and 
there is none-we attach no significance to 
the fact that these or other particular 
agencies, regular or volunteer, are not 
expressly included. For the successful 
implementation of the policies motivating 
the enactment of the Freedom of Informa
tion Law centers on goals as broad as the 
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achievement of a more informed electorate 
and a more responsible and responsive 
officialdom. By their very nature such 
objections cannot hope to be attained un
less the measures taken to bring them 
about permeate the body politic to a point 
where they become the rule rather than the 
exception. The phrase 'public accountability 
wherever and whenever feasible' therefore 
merely punctuates with explicitness what 
in any event is implicit" [id. at 579]. 

Further, in a recent decision in which it was held that 
several volunteer fire companies are subject to the Freedom of 
Information Law, it was stated that: 

"These fire companies are formed by 
consent of the Colonie Town Board. The 
Town has control over the membership of 
the companies, as well as many other 
aspects of their structure, organiza
tion and operation (section 1402). The 
plaintiffs' contention that their rela
tionship with the Town of Colonie is 
solely contractual is a mischaracteri
zation. The municipality clearly has, 
by law, control over these volunteer 
organizations which reprovide a public 
function" (S.w. Pitts Hose Company 
et al. v. Capital Newspapers, Supreme 
Court, Albany County, January 25, 1988). 

In short, based upon judicial decisions, volunteer fire 
companies are "agencies" subject to the requirements of the Free
dom of Information Law. 

Third, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) {a) through (i) of the Law. 

Lastly, with respect to records involving expenditures by 
an agency, of relevance is section 87(2) (g). Although that pro
vision represents one of the grounds for withholding records, due 
to its structure, it often requires disclosure. Specifically, 
section 87 (2) (g) states that an agency may withhold records that: 

•are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 
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ii. instructions to staff that 
affect the public; 

1.11. final agency pol icy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. 

While the information sought might be characterized as 
11 intra-agency material 11

, I believe that it consists solely of 
11 factual" information available under section 87 (2) {g) (i). 

In sum, based upon judicial decisions, the Fire Department 
is an agency required to comply with the Freedom of Information 
Law. Further, records reflective of expenditures by the Depart
ment must, in my opinion, be made available. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: Millport Fire Department 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Crawford 

-The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advis,6ry opinion 
is based solely upon the facts,.PFesented in your correspondence. 

Dear Ms. Crawford: 

I have received your letter of December 14 and the mater
ial attached to it. 

Your inquiry focuses on a resolution adopted by the Town 
Board of Schuyler Falls in which the Board resolved "that the 
Town Clerk will not make copies of the taped recordings of Town 
Board meetings unless specifically ordered to do so by the 
Courts". 

You have questioned the propriety of the resolution and 
raised a series of related questions. In this rega-r<i.~~--•I·· offer 
the fol lowing coi:nments. ·· : · 

First, the Freedom of I ,nformati on -Law is applicable to 
records of an -agency, such .as a town. Further, section 86(4) of 
the Law defines the term "record" to include: 

•any information kept, held, filed, 
produced, reproduced by~ · with o:r -for 
an agency or -the -s·t.ate legislature, 
in -any physical --.form whatsoever · 
including, but -not limited to, re-
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings-, maps, 
photos, letters, microfiii:ils, com-
puter tapes or discs, ruH~·s, regu-
lations or codes." 

J 
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As such, a tape recording of an open meeting kept by a town is, 
in my view, clearly a record subject to rights of access. More
over, the Court of Appeals, the state's highest court, has 
construed the definition literally and as broadly as its specific 
language indicates [see e.g., Westchester Rockland Newspapers v. 
Kimball, 50 NY 2d 575 (1980) and Washington Post v. Insurance 
Department, 61 NY 2d 557 (1984)). 

As a general matter, the Freedom of Information Law is 
based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more of the 
grounds for denial appearing in section 87 (2) (a} through (i} of 
the Law. Under the circumstances, a tape recording of an open 
meeting is, in my opinion, available, for none of the grounds for 
denial would be applicable. It is noted, too, that it has been 
determined judicially that a tape recording of an open meeting is 
accessible under the Freedom of Information Law [see Zaleski v. 
Board of Education of Hicksville Union Free School District, Sup. 
Ct., Nassau Cty., October 3, 1983). Further, with respect to 
fees, based upon section 87 (1) (b) (iii) of the Freedom of Informa
tion Law, the fee for a copy of tape recording would be the 
"actual cost of reproduction", excluding personnel costs or other 
fixed costs of the agency (i.e., heat, light, etc.). If an indi
vidual seeks to listen to or make a copy of a tape recording with 
his or her own tape recorder, I do not believe that a fee could 
be charged. 

Second, you indicated that meetings are recorded "on a 
special tape recorder ••• which records at a lower speed than 
normal ••• ". As such, you wrote that: "This makes it difficult 
for a resident to even listen to one of the Town Board meetings 
on tape unless the Town tape recorder is also used". You pointed 
out further that, due to the use of the special tape recorder, 
"tapes can not be played on a regular tape recorder". In con
junction with those factors, you asked whether the records access 
officer should enable people to listen to a tape by using the 
"special town tape recorder". In my opinion, the Freedom of In
formation Law is intended to ensure meaningful access to records. 
If the use of the Town tape recorder represents the only method 
of providing meaningful access, the records access officer 
should, in my opinion, permit its use. 

Third, assuming that the resolution conflicts with the 
Freedom of Information Law, you asked for advice concerning "the 
appropriate manner in which to address this matter". In this 
regard, in an effort to advise, educate and persuade, copies of 
advisory opinions are sent to agencies involved in issues arising 
under the Freedom of Information Law. To attempt to do so, a 
copy of this opinion will be sent to the Town Board. If the 
Board remains unconvinced by the foregoing, a proceeding under 
Article 78 of the Civil Practice Law and Rules could be 
initiated. 
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However, there may be another solution to the problem. 
Although the Open Meetings Law is silent concerning the use of 
tape recorders at meetings, the courts have held that members of 
the public may use their own tape recorders to record open meet
ings of public bodies. 

By way of background, until 1979, there had been but one 
judicial determination regarding the use of tape recorders at 
meetings of public bodies. The only case on the subject was 
Davidson v. Common Council of the City of White Plains, 244 NYS 
2d 385, which was decided in 1963. In short, the court in 
Davidson found that the presence of a tape recorder might detract 
from the deliberative process. Therefore, it was held that a 
public body could adopt rules generally prohibiting the use of 
tape recorders at open meetings. There are no judicial determin
ations of which I am aware that pertain to the use of video re
corders or similar equipment at meetings. 

Notwithstanding Davidson, however, the Committee advised 
that the use of tape recorders should not be prohibited in situ
ations in which the devices are unobtrusive,, for the presence 
of such devices would not detract from the deliberative process. 
In the Ccmmittee's view, a rule prohibiting the use of unobtru
sive tape recording devices would not be reasonable if the pre
sence of such devices would not detract from the deliberative 
process. 

This contention was initially confirmed in a decision 
rendered in 1979. That decision arose when two individuals 
sought to bring their tape recorders at a meeting of a school 
board in Suffolk County. The school board refused permission and 
in fact complained to local law enforcement authorities who 
arrested the two individuals. In determining the issues, the 
court in People v. Ystueta, 418 NYS 2d 508, cited the Davidson 
decision, but found that the Davidson case: 

" ••• was decided in 1963, some fif
teen (15) years before the legisla
tive passage of the 'Open Meetings 
Law', and before the widespread use 
of hand held cassette recorders which 
can be operated by individuals with
out interference with public proceed
ings or the legislative process. 
While this court has had the advan
tage of hindsight, it would have 
required great foresight on the part 
of the court in Davidson to foresee 
the opening of many legislative halls 
and courtrooms to television cameras 
and the news media, in general. Much 
has happened over the past two decades 
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to alter the manner in which govern
ments and their agencies conduct their 
public business. The need today 
appears to be truth in government 
and the restoration of public con
fidence and not 'to prevent star 
chamber proceedings' ••• In the wake 
of Watergate and its aftermath, 
the prevention of star chamber pro
ceedings does not appear to be lofty 
enough an ideal for a legislative 
body: and the legislature seems to 
have recognized as much when it 
passed the Open Meetings Law, em
bodying principles which in 1963 
was the dream of a few, and unthink
able by the majority." 

More recently, the Appellate Division, Second Department, 
unanimously affirmed a decision of Supreme Court, Nassau County, 
which annulled a resolution adopted by a board of education pro
hibiting the use of tape recorders at its meeting and directed 
the board to permit the public to tape record public meetings of 
the board [Mitchell v. Board of Education of Garden City School 
District, 113 AD 2d 924 (1985)). In so holding, the Court stated 
that: 

"While Education Law sec. 1709(1) 
authorizes a board of education to 
adopt by-laws and rules for its 
government and operations, this 
authority is not unbridled. Irra
tional and unreasonable rules will 
not be sanctioned. Moreover, Public 
Officers Law sec. 107 (1) specifically 
provides that 'the court shall have 
the power, in its discretion, upon 
good cause shown, to declare any 
action*** taken in violation of 
[the Open Meetings Law), void in 

whole or in part.' Because we 
find that a prohibition against 
the use of unobtrusive recording 
devices is inconsistent with the 
goal of a fully informed citizenry, 
we accordingly affirm the judgment 
annulling the resolution of the 
respondent board of education" 
(id.at925}. 
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In view of the judicial determination rendered by the 
Appellate Division, I believe that a member of the public may 
tape record open meetings of public bodies, so long as tape re
cording is carried out unobtrusively and in a manner that does 
not detract from the deliberative process. 

In my opinion, since the Board uses a tape recorder at 
meetings, it could not effectively be contended that the use of 
portable cassette recorders by others would affect the delibera
tive process. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~~ f, f ALL--.. 
Robert J. Freeman 
Executive Director 

cc: Town Board, Town of Schuyler Falls 
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Mr. Kenneth F. Christian 
86-C-0532 
135 State Street 
Auburn, NY 13021 

Dear Mr. Christian: 

I have received your letter of December 15, -as well as the 
correspondence attached to it. 

Your inquiry concerns a request for the "arraignment 
minutes" of a preliminary hearing held in the justice court in 
the Town of Camillus on January 20, 1986. You apparently sought 
the minutes from the Onondaga County Attorney, and in a letter 
prepared by Zachary L. Karmen, Deputy County Attorney, you were 
informed that the issue would be researched, and that a response 
would be sent to you as soon as possible. 

I have contact Mr. Karmen on your behalf to learn more of 
the situation. I was informed that the County Law Department 
does not maintain the records. Further, having contacted both 
the Town Justice and.the Office of the District Attorney, Mr. 
Karmen was told that neither of those offices maintains the 
records. Mr. Karmen added that, at the time of the hearing, 
stenographic minutes often were not taken or prepared. As such, 
it is possible that the arraignment minutes do not exist. 

Under the circumstances, I can offer but one suggestion. 
Although the arraignment occurred in Town Justice Court, you did 
not indicate where the case was finally heard or determined. If, 
for example, the case was transferred to County Court, it is 
possible that the arraignment minutes, if prepared, are kept by 
that court. Should that be so, a request might be directed to 
the clerk of the court. I point out that, while the courts and 
court records are not subject to the Freedom of Information Law, 
court records are often available under different provisions of 
law. 
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I hope that I have been of assistance. 

RJF:jm 

Sincerely, 

PJ,,rt\t 1'. F Alt,.__ 

Robert J. Freeman 
Executive Director 
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Dear Ms. Parker: 
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January 4, 19 89 

I have rece i ved your letter of December 16 which, once 
again, perta i ns to a request directed to Mr . Dean Palen of the 
Ulster County Department of Health. You have asked that I 
" i ntervene" on your behalf in the matter . 

In this regard, I point out that the Committee on Open 
Government is authorized to advise with respect to the Freedom of 
Information Law. As such, the Commi ttee is not empowered to 
compel an agency to grant or deny access to records . 

As you requested , I have contacted Mr. Palen, who in
formed me that he is making every effort to fulfill your reques t . 
He also indicated that he would contact you in an attempt to 
resolve the matter. 

Mr. Palen added t h a t some of the information in which you 
are i nterested may not e x ist. In this regard, it is noted that 
the Freedom of Information Law pertains to exist i ng records .•• 
Further, section 89(3) of the Law states in part that an agency 
n e ed not create a record in response to a request . Therefore,· •· to 
the extent that your request involves information that does not 
exist in the form of a record or records, the Department of 
Heal t h would not be obli gated to prepare new records o n your 
behalf. 

I hope that the foregoing serves to clarify the ma t ter, 
and I trust that Mr. Palen can resolve the issue to your satis
faction and in a manner consistent with the Freedom of Inf orma
tion Law . 
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I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Dean Palen 

Sincerely, 

f~tN¥A1 5,IAJL_ 
Robert J. Freeman 
Executive Director 
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January 5 , 19 89 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory o pinion is 
based solely upon the facts presented in your correspondence . 

Dear Mr. Anthony: 

I have received your letter of December 17 , as well as the 
materials attached to it . 

, 
You referred to an enclosure indicating a refusal to 

supply copies of records by the records access officer of the 
Village of Croton-on-Hudson, which was apparently signed by a 
person other than the records access officer. Please be advised 
that no such document was enclosed with your letter. If you are 
referring to previous correspondence , which was the subject of a 
letter sent to you on December 21, I do not believe that the 
response to your request could be characterized as a denial. 
Further, there is no requirement that a records access officer 
sign a response to a request. The regulations dealing with the 
duties of a record s access officer state that: "The records 
access officer is responsible for assuring that agency per
sonnel ••• " respond appropriately to requests [21 NYCRR section 
1401 .2(a)J. As such, while a records access officer may per
sonally sign a response to a request, there is no requi rernent 
that he or she do so. 

The only remaining issue raised in your -correspondence 
that has not been previously considered inv-olves a request for 
"an unedited copy" of videotaped proceedings characterized as 
"Croton Forum V". According to your request, Croton Forum V was 
televised by a local television s tation. It is unclear whether 
the videotape is maintained by the Village. If it is not main- . 
tained by an entity of government, the Freedom of Information Law 
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would not be applicable. If it i's maintained by a governmental 
entity, such as the Village, I believe that it would be subject 
to the Freedom of Information Law. That statute pertains to all 
records of an agency, and section 86(4) defines the term "record" 
to mean: 

"any information kept, held, filed, 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

Therefore, if an agency has possession of the videotape, or if 
the videotape was produced for an agency, it would constitute a 
"record". Assuming that it is an agency record, it would be 
likely accessible under the Law, for none of the grounds for 
denial would apply. The only possible impediment to reproduction 
of the tape that I can envision would involve a situation in 
which a videotape is copyrighted. In.such a case, the tape could 
not be reproduced without the consent'of the copyright holder. 

RJF :jm 

I hope that I have been of assistance. 

Sincerely, 

~\'\,J: 1·, tw ______ . 
Robert J. Freeman 
Executive Director 

cc: Richard Herbek, Records Access Officer 
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January 6, 1989 

Mr. Robert Boyette 
83-B-2475 
Green Haven Correctional Facility 
Box B 
Stormville, NY 12582 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Boyette: 

I have received your letter of December 21, as well as the 
materials attached to it. 

You have raised the following questions: 

11 a. an inmate, in any correctional 
facility, has a right to request and 
receive, all documents, items pre
sented, or materials used as evidence 
against an inmate at a disciplinary 
hearing held within the facility: 

b. following the final disposition 
of a disciplinary hearing, should 
an inmate request any documents per
taining thereto, are the facility 
administrators bound by the time 
limit designated to respond to a 
F.O.I.L. request; and 

c. if the F.O.I.L. statutes are 
applicable to the Department of 
Correctional Services, and they 
do not abide by, or act in accor
dance with said statutes, what 
sanctions can be applied." 
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First, the Freedom of Information Law is applicable to 
records of an 11 agency 11

, a term defined by section 86(3) of the 
Law to include entities of state and local government in New 
York. As such, the Department of Correctional Services is 
clearly subject to the requirements of the Freedom of Information 
Law. 

Second, with respect to rights of access to records, the 
Freedom of Information Law is based upon a presumption of access. 
Stated differently, all records of an agency are available, ex
cept to the extent that records or portions thereof fall within 
one or more grounds for denial appearing in section 87(2) (a) 
through (i) of the Law. Since I am not familiar with each kind 
of disciplinary hearing that may be conducted by the Department, 
I cannot advise with certainty as to the extent, if any, to whic2 
records related to a hearing may be withheld. 

Third, the Freedom of Information Law and the regulations 
promulgated by the Committee on Open Government (21 NYCRR Part 
1401) prescribe time limits within which agencies must respond to 
requests and appeals. Specifically, se{::tion 89{3) of the Freedom 
of Information Law and section 1401.5 of the Committee's regula
tions provide that an agency must respond to a request within 
five business days of the receipt of a request. The response can 
take one of three forms. It can grant access, deny access, and 
if so, the denial should be in writing stating the reasons, or 
the receipt of a request may be acknowledged in writing if more 
than five business days is necessary to review or locate the 
records and determine rights of access. When the receipt of the 
request is acknowledged within five business days, the agency has 
ten additional business days to grant or deny access. Further, 
if no response is given within five business days of receipt of a 
request or within ten business days of the acknowledgement of the 
receipt of a request, the request is considered "constructively 
denied" [see regulations, sections 1401.S(d) and 1401.7 (c}]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89 (4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 
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Lastly, when a request is denied following an appeal, the 
person denied access may initiate a proceeding under Article 78 
of the Civil Practice Law and Rules to challenge the denial. 

Enclosed is a copy of the regulations adopted by the 
Department of Correctional Services pursuant to the Freedom of 
Information Law. A review of those regulations might be useful 
to you. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Enc. 

Sincerely, 

~"'.J.~ 
Robert J. Freeman 
Executive Director 
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Mr. Frank Gennusa 
85-C-0127 
Green Haven Correctional Facility 
Stormville, New York 12582 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Gennusa: 

I have received your letter of December 20 which concerns 
a request made under the Freedom of Information Law. 

According to your letter, you requested a "subject matter 
list" pursuant to section 87 (3) (c) from the Division of Human 
Rights. In response to the request, you received an "index of 
available records pursuant to Freedom of Information Law 88.4 .•• " 
from Ms. Michelle Randolph of the Division's Legal Management 
Records Unit. You added that the index "appears to be outdated, 
for the index is marked "Rev. September 24, 1976". 

You have asked whether the language of the former section 
88 (4) and the current section 87 (3) (c) are the same. In this 
regard, I offer the following comments. 

Section 88(4} was part of the Freedom of Information Law 
as originally enacted in 1974. That provision stated that: 

"Each agency or municipality shal 1 
maintain and make available for 
copying .•. a current list, reasonably 
detailed, by subject matter of any 
records which shall be produced, filed, 
or first kept or promulgated after 
the effective date of this article. 
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Such list may also provide identi
fying information as to any records 
in the possession of the agency or 
municipality on or before the effec
tive date of this article." 

The original statute was repealed and replaced with the curren~ 
version of the Freedom of Information Law, which became effective 
on January 1, 1978. As you are aware,. the existing provision 
concerning the subject matter list, section 87 (3) (c), states that 
each agency shall maintain: 

"a reasonably detailed current list 
by subject matter, of all records 
in the possession of the agency, 
whether or not available under this 
article." 

The major distinction between the current and former pro
visions concerns the requirement that the subject matter list 
include reference not only to records f.irst kept or filed since 
September 1, 1974, the effective date of the original Freedom of 
Information Law, but to all records of an agency, notwithstandir-g 
the date of their creation or maintenance by an agency. 

It is noted, too, that the regulations promulgated by t~e 
Committee on Open Government (21 NYCRR Part 1401) indicate tha~ 
an agency's records access officer is responsible for assuring 
that the subject matter list is current, and that it be update:::. 
not less than twice per year. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Michelle Randolph 

Sincerely, 

f iJ f; 
WJJ..~,.rJ! .~· 

Robert J. Freeman 
Executive Director 
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Ms. Beatrice Pa rker 

The staff of the Commi t tee on Open Government is authorized to 
issue advisory opinions . The ensuing staff advisory opinion is 
based solely up on the facts presented in your correspondence. 

Dear Ms. Parker : 

I have received your letter of December 21, as well as the 
materials attached to it . 

Your l et ter focuses upon the inability of the public to 
ga in access to various records maintained by the Town of Gardiner 
Planning Board . You indicated that minutes of meetings of the 
Planning Board are often not approved for months and that tape 
record ings of meetings are destroyed "as they are transcribed". 
It is your view, however, "tha t tapes s hould b e kept available to 
the public in lieu of minutes , when the l atter are s o long 
d elayed". In addi t ion, one of the enclosures is a letter 
addressed to Town personnel by Ken Tened ini , Chairman of the 
Plann ing Board , in which he i ndicate d that the Planning Board 
"ha s determined that [its] files will only be available to the 
public through the Recording Secretary" . He a lso wrote that : 
"An appointment may be made a t the convenience of both parties to 
review the fil es , at which t ime only one folder at a time will b e 
present ." 

In this regard , I offer the follow i ng comments . 

First , with respect to minutes, the Open Meetings Law 
contains what mi ght be characterized a s minimum requiremen ts 
conce rning the contents of minutes . Specifically , sect ion 10 6 of 
the Open Meetings Law pertains to minutes and states that : 
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"l. Minutes shall be taken at all 
open meetings of a public body which 
shall consist of a record or summary 
of all motions, proposals, resolu
tions and any other matter formally 
voted upon and the vote thereon. 

2. Minutes shall be taken at execu
tive sessions of any action that is 
taken by formal vote which shall con
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereon; pro
vided, however, that such summary 
need not include any matter which 
is not required to be made public by 
the freedom of information law as 
added by article six of this chapter. 

3. Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of 
the freedom of information law within 
two weeks from the date of such meeting 
except that minutes taken pursuant to 
subdivision two hereof shall be avail
able to the public within one week from 
the date of the executive session." 

Based upon the foregoing, it is clear that minutes need not con
sist of a verbatim transcript of the entire discussion at a 
meeting, but rather only "a record or summary" of "motions, 
proposals, resolutions and any other matter formally voted 
upon ••• " Therefore, when a public body merely discusses public 
business, but does not engage in the making of "motions, 
proposals, resolutions" or voting, presumably the minutes need 
not lect the nature of the discussion. Further, minutes of 
executive sessions are required to be prepared only when action 
is taken during an executive session. 

It is also clear that minutes of open meetings must be 
prepared and made available within two weeks of the meetings to 
which they pertain. Although many public bodies, as a matter of 
practice or policy, approve their minutes, there is no require
ment that minutes must be approved. In those situation in which 
a public body seeks to approve its minutes, but cannot do so 
within two weeks, to comply with law, it has consistently been 
advised that minutes be prepared and made available within the 
appropriate time period and that they be marked "unapproved", 
"non-final" or "draft", for example. By so doing, the public car, 
learn generally what transpired at a meeting; concurrently, 
notice is effectively given that the minutes are subject to 
change. 
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Second, while a tape recording would likely contain the 
elements of minutes, I believe that minutes should be reduced to 
writing in order that they constitute a permanent, written reco~d 
that can be viewed by the public. Perhaps just as important, the 
Town might need a permanent written record readily accessible to 
Town officials who must refer to or rely upon the minutes in the 
performance of their duties. Moreover, in an opinion rendered by 
the State Comptroller, it was found that, although tape record
ings may be used as an aid in compiling minutes, they do not 
constitute the "official record 11 (1978 Op. St. Compt. File 
#280). As such, I do not believe that tape recordings of meet
ings constitute a valid substitute for written minutes. 

Third, with regard to access to tape recordings, I direct 
your attention to the Freedom of Information Law, which is appli
cable to all agency records. Section 86(4) of the Law defines 
the term "record" expansively to include: 

11 any information kept, held, filed, 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

Since the tape recordings are produced by and for the Town, I 
believe that they constitute "records" subject to rights of 
access. 

With respect to rights of access, as a general matter, the 
Freedom of Information Law is based upon a presumption of access. 
Stated differently, all records of an agency are available, ex
cept to the extent that records or portions thereof fall within 
one or more grounds for denial appearing in section 87 (2) (a} 
through (i) of the Law. 

In my view, a tape recording of an open meeting is 
accessible, for none of the grounds for denial would apply. 
Moreover, there is case law indicating that a tape recording of 
an open meeting is accessible for listening and/or copying under 
the Freedom of Information Law [see Zaleski v. Board of Educa
tion of Hicksville Union Free School District, Supreme Court, 
Nassau County, October 3, 1983]. 
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It is noted, too, that there are laws and rules dealing 
with the retention of records. Specifically, pursuant to sectio~ 
57.25 of the Arts and Cultural Affairs Law, the Commissioner of 
Education is authorized to adopt regulations that include refer
ence to minimum periods of time that records must be retained by 
local governments. That provision also specifies that a local 
government cannot "destroy, sell or otherwise dispose of" 
records, except in conjunction with a retention schedule adopted 
by the Commissioner, or without the Conrrnissioner' s consent. 
Having contacted the Education Department on your behalf, I was 
informed that tape recordings of meetings must be retained for a 
period of four months after transcription and/or approval of 
minutes. 

Lastly, I do not believe that the Planning Board has the 
authority to adopt a directive or rules concerning access to its 
records. Section 87 (1) of the Freedom of Information Law indi
cates that the governing body of a public corporation, in this 
instance, the Town Board, is required to adopt uniform rules and 
regulations applicable to all agencies of the Town, including the 
Planning Board, to implement the procedural requirements of the 
Freedom of Information Law. Further, those procedures must be 
consistent with the Law and the regulations promulgated by the 
Committee on Open Government (21 NYCRR Part 1401) • 

In a related area, although the Recording Secretary of the 
Planning Board may have physical possession of certain records, 
section 30(1) of the Town Law states in part that the town clerk: 
"Shall have the custody of all the records, books and papers of 
the town". Therefore, while the Recording secretary may have 
physical custody of Planning Board records, I believe that the 
Town Clerk maintains legal custody of all such records. 

Additionally, the regulations promulgated by the Committee 
on Open Government describe the duties of the designated records 
access officer, who is apparently the Town Clerk. Specifically, 
section 1401.2 of the regulations provides in relevant part that: 

"(a) The governing body of a public cor
poration and the head of an executive 
agency or governing body of other agen
cies shall be responsible for insuring 
compliance with the regulations herein, 
and shall designate one or more personas 
as records access officer by name or by 
specific job title and business address, 
who shall have the duty of coordinating 
agency response to public requests for 
access to records. The designation of 
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one or more records access officers s~all 
not be construed to prohibit officials who 
have in the past been authorized to make 
records or information available to the 
public from continuing to do so. 

(b) The records access officer is respon
sible for assuring that agency personnel: 

(1) Maintain an up-to-date subject mat
ter list. 

(2) Assist the requester in identifying 
requested records, if necessary. 

(3) Upon locating the records, take one 
of the following actions: 

(i) make records promptly available 
for inspection; or 

(ii) deny access to the records in whole 
or in part and explain in writing 
the reasons therefore. , 

(4) Upon request for copies of records: 

(i) make a copy available upon payment 
or offer to pay established fees, 
if any: or 

(ii) permit the request to copy those 
records ••• " 

In view of the foregoing, the Town Board is responsible for en
suring compliance with the Law, and the records access officer 
has the "duty of coordinating agency response II to requests and 
assuring that agency personnel act appropriately in response to 
requests. Therefore, in the Clerk's capacity as records access 
officer and custodian of Town records, I believe that he or she 
has the duty of ensuring that responses to requests are made in 
accordance with the law, irrespective of who maintains physical 
custody of the records sought. Stated differently, even though 
the Planning Board's Recording Secretary physically possesses the 
records, the town clerk, as records access officer, must, in my 
view, when necessary to do so, obtain the requested records from 
the recording secretary or ensure that the recording secretary 
provides records in order to comply with a request. I point out 
that it has been held judicially that there is no requirement 
that town records must be kept in town offices, so long as provi
sions are made to guarantee that the records are accessible to 
the public as required by the Freedom of Information Law [see 
Town of Northumberland v. Eastman, 493 NYS 2d 93, (1985) J. 
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I hope that I have been of some assistance. Shoul.d any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: Town Board, Town of Gardiner 

Sincerely, 

Robert J. Freeman 
Executive Director 

Ken Tenedini, Chairman, Planning Board 
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Mr. Clarence Adams 
78-A-1735 
Drawer B 
Stormville, NY 12582 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Adams: 

I have received you~ letter of January 3 in which you 
raised a question concerning the Freedom of Information Law. 

By way of background, you wrote that you were charged in 
1976 and later convicted of attempted murder of a New York City 
Housing Authority police officer. You ipdicated that you are 
interested in obtaining the reports filed by certain Housing 
Authority police officers concerning the incident in conjunction 
with an appeal. 

, 

You have asked what your right to obtain those records 
might be. In this regard, I offer the following comments. 

First, as a general matter, the Freedom of Information Law 
(a copy of which is enclosed) is based upon a presumption of 
access. Stated differently, all records of an agency are 
available, except to the extent that records or portions thereof 
fall within one or more grounds for denial appearing in section 
87 ( 2) (a) through ( i) of the Law. 

Second, without knonledge of the contents of the reports 
in question, I cannot provide specific guidance concerning rights 
of access. However, it is possible that several of the grounds 
for denial might be applicable, perhaps with respect to portions 
of those records. 
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For instance, section 87{2) {b) permits an agency to with
hold records to the extent that disclosure would constitute "an 
unwarranted invasion of personal privacy 11 • The reports might 
identify witnesses or persons other than yourself and the victi=. 
Section 87 (2) (e) permits an agency to withhold records compiled 
for law enforcement under certain circumstances. The extent to 
which those circumstances might arise as a result of disclosure 
would be dependent upon the facts and the contents of the 
records. Section 87 (2) (f} enables an agency to withhold records 
when disclosure would "endanger the life or safety of any 
person". Section 87 (2) (g} authorizes the withholding of 
11 inter-agency or intra-agency materials" depending upon their 
contents. A report prepared by a police officer would constitute 
intra-agency material, and I believe that those portions consist
ing of advice, opinion, impression or recommendation, for 
example, could be withheld. 

In short, it is reiterated that rights of access would be 
dependent upon the nature and contents of the records and the 
effects of their disclosure. 

Lastly, since the records were apparently prepared more 
than 12 years ago, it is questionable whether they continue to 
exist. Here I point out that the Freedom of Information Law 
pertains to existing records. Further, section 89(3) of the Law 
indicates that an agency need not create a record in response to 
a request. 

A request for records maintained by the New York City 
Housing Authority may be directed to Norman Parnass, Records 
Access Officer, New York City Housing Authority, 250 Broadway, 
New York, NY 10007. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 
r, ~ r 
.J J 0--A\ j,, ~' ,( ' I 'i.J ~'-- . ,,) ' l'/\i.t---_ 

Robert J. Freeman 
Executive Director 
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The staff of t he Commi ttee on Open Government is authorized to 
issue advisory opinions . The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence . 

Dear Mr . Barnett : 

I have received your letter of December 19 , as well as the 
correspondence attached to it . 

Your letter concerns a request for records directed to the 
New York City Department of Investigation made on November 2 . 
Apparently your request was not answered , and you appealed the 
denial on December 12 . As of the date of your letter to this 
office , you had received no response to the appeal . 

In th is regard , I offer the following comments . 

First, having reviewed our files, t he Department has not 
sent a copy of your appeal or any determination to this office as 
required by section 89(4) (a) of the Freedom of Information Law. 

Second, the Freedom of Information Law and the regulation s 
p romulga ted by the Committee on Open Government prescribe time 
limits with which an agency must respond to requests and appeal s . 
Spec ifically, section 89(3) of the Freedom of Information Law a nd 
section 1401.5 of the Committee's regulations . prov i de that an 
agency must respond to a request with in five business days of t he 
receipt of a request . The response can take one of three forms . 
It can grant access, deny access , and if so, the denial should be 
in wr i ting stating the reasons , or the receipt of a request may 
be acknowledged in writing i f more than five busines s days is 
necessary to review or locate the records and determ ine rights o f 
access . When the rece i pt of the request is acknowledged within 
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five business days, the agency has ten additional business days 
to grant or deny access. Further, if no response is given with:~ 
five business days of receipt of a request or within ten business 
days of the acknowledgement of the receipt of a request, the 
request is considered "constructively denied" [see regulations, 
sections 1401.S(d) and 1401.7(c)J. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copie~ 
of appeals and the determinations that follow must be sent tot~= 
Commit tee [see Freedom of Information Law, section 89 (4) (a) J. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days o: 
the receipt of the appeal as required under section 89(4) (a) o: 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appea: 
dismissed 57 NY 2d 774 (1982)]. 

• In an effort to enhance compliance with the Freedom of 
Information Law, a copy of this letter will be sent to 
Commissioner Frawley. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Kevin B. Frawely, commissioner 
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January 10, 19 89 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Diaz: 

I have received your letter of December 22, which deals 
with questions that have arisen concerning public access to var
ious records maintained by the State Education Department per
taining to teacher discipline at the state and local levels. 

Specifically, you asked whether the Freedom of Information 
Law "prohibits the release of Education Law [section] 3020-a and 
8 NYCRR Part 83 ••• disciplinary files". You also asked: "If the 
statute prohibits the general release of such records, would 
there be any circumstances when those files or portions thereof 
may be released by the Department?" 

In this regard, I offer the following comments. 

First, as I understand the provisions that you cited, 
section 3020-a of the Education Law and 8 NYCRR Part-83 are 
different, but related, and there may be some overlapping of 
those provisions. The former pertains to "charges against a 
person enjoying the benefits of tenure ••• ". The latter pertains 
to issues involving the "moral character"·of "an individual hold
ing a teaching certificate". As such, tenured individuals pre
sumably would be subject to both provisions, while -all of· those 
holding teaching certificates, some of whom might not be tenured, 
would be subject to Part 83. 
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Second, there may be distinctions in terms of the author
ity to disclose on the part of the Education Department as 
opposed to a local school district or a BOCES, for example. 
While the definition of "agency" appearing in section 86(3) of 
the Freedom of Information Law includes entities of both state 
and local government, the term "agency" is defined in section 
92(1) of the Personal Privacy Protection Law to include state 
agencies only; the definition specifically excludes "any unit of 
local government". Section 96(1) of the Personal Privacy Protec
tion Law precludes a state agency from disclosing any "record" 
[see section 92(7)] or "personal information" [see section 
92(7)], except in conjunction with a series of exceptions that 
permit disclosure listed in paragraphs (a) through (n) of that 
provision. With respect to disclosure to the public, section 
96 (1) (c) authorizes disclosure pursuant to the Freedom of Infor
mation Law, unless disclosure would constitute an unwarranted 
invasion of personal privacy. From there, in a somewhat circular 
manner, section 89(2-a) of the Freedom of Information Law states 
that nothing in that statute: 

"shall permit disclosure which con
stitutes an unwarranted invasion of 
personal privacy as defined in sub
division two of this section if such 
disclosure is prohibited under section 
ninety-six of this chapter." 

Therefore, if a state agency determines that disclosure of a 
record or a portion thereof would result in an unwarranted inva
sion of personal privacy, it would be precluded from disclosing. 
Since the Personal Privacy Protection Law does not apply to local 
governments, those entities may withhold records to the extent 
that disclosure would result in an unwarranted invasion of per
sonal privacy, but they would not be obligated to do so, unless a 
different statute exempted the record from disclosure [see Free
dom of Information Law, section 87(2) (a)]. 

Third, although the facts relating to particular cases 
might require a variety of results, several principles are likely 
applicable. 

With respect to public rights of access, as a general 
matter, the Freedom of Information Law is based on a presumption 
of access. Stated differently, all records of an agency are 
available, except to the extent that records or portions thereof 
fall within one or more of the grounds for denial appearing.in 
section 87 (2) (a) through (i) of the Law. It is emphasized that 
the introductory language of. section 87(2) refers to the author
ity to withhold "records or portions thereof~.that fall ·within 
the scope of the grounds for denial. Based upon the language 
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quoted in the preceding sentence, I believe that a single record, 
report or a transcript, for example, may be accessible or deni
able in whole or in part. Moreover, that language, in my view, 
impose~; an obligation on agency officials to review records 
sought in their entirety to determine which portions, if any, may 
justifiably be withheld. 

Although two of the grounds for denial may be of 
significance, more important under the circumstances are the 
provisions concerning unwarranted invasions of personal privacy. 
While that standard is flexible and often may result in subjec
tive interpretations, there are numerous decisions that pertain 
to the privacy of public employees. In brief, the courts have 
held that public employees enjoy a lesser degree of privacy than 
others, for it has been found in various contexts that public 
employees are required to be more accountable than others. 
Moreover, with respect to records pertaining to public employees, 
the courts have found that, as a general rule, records that are 
relevant to the performance of a public employee's official du
ties are available, for disclosure in such instances would result 
in a permissible rather than an unwarranted invasion of personal 
privacy [see Farrell v. Village Board of Trustees, 372 NYS 2d 
905 (1975); Capital Newspapers v. Burns, 67 NY 2d 562 (1986): 
Scaccia v. NYS Division of State Police, 138 AD 2d 50 (1988): 
Sinicropi v. County of Nassau, 76 AD 2d 838 (1980); Gannett Co. 
v. County of Monroe, 45 NY 2d 954 (1978); Montes v. State, 406 
NYS 2d 664 (Court of Claims, 1978): Steinmetz v. Board of 
Education, East Moriches, Sup. Ct., Suffolk Cty., NYLJ, Oct. 
3 0, 19 80] • 

The other ground for denial of possible significance is 
section 87(2) (g), wh.ich states that an agency may withhold re
cords that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; 

iii. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 
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It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or ex
ternal audits must be made available, unless a different ground 
for denial applies. Concurrently, those portions of inter-agency 
or intra-agency materials that are reflective of opinion, 
advice, recommendation and the like could in my view be withheld. 

Based upon the judicial determinations cited earlier, I 
believe that a record reflective of final disciplinary action 
taken against a public employee is available, for, as stated in 
Geneva Printing and Donald c. Hadley v. Village of Lyons (Sup. 
Ct., Wayne Cty., March 25, 1981), such a record would "deal with 
a matter of public concern, that being a public employee's 
accountability for misconduct". On the other hand, when allega
tions or charges of misconduct have not yet been determined or 
did not result in disciplinary action, the records relating to 
such allegations might justifiably be withheld, for disclosure 
might, depending upon the circumstances, result in an unwarranted 
invasion of personal privacy [see e.g., Herald Company v. School 
District of City of Syracuse, 430 NYS 2d 460 (1980)]. Further, 
to the extent that charges are dismissed, I believe that they may 
be withheld. As you are aware, section 3020-a(4) states in part 
that, following a hearing: "If the employee is acquitted he 
shal 1 be restored to his position wil 1 full pay for any period of 
suspension and the charges expunged from his record." 

I believe that public disclosures related to charges ini
tiated under section 3020-a or an investigation of moral charac
ter should be considered in· conjunction with the foregoing. For 
instance, if a hearing is conducted in public, the pendency of an 
investigation or charges obviously become known to the public. 
In those instances, -the subject of an inquiry would essentially 
have waived the protection of privacy that might otherwise be 
available. There may also be situations in which events are made 
known to the public (i.e., an arrest, a conviction or an incident 
that is disclosed by a member of the public, by school district 
officials or by the news media, for example) and which lead or 
relate to a proceeding the pendency of which is known to the 
public. If it is publicly known that charges or allegations have 
been made and that a proceeding has been initiated, and if the 
charges are subsequently dismissed, disclosure of a determination 
to that effect would not, in my opinion, likely constitute an 
unwarranted invasion of personal privacy. Stated differently, 
where the pendency of charges is publicly known, I believe that a 
disclosure indicating exoneration of the dismissal-of charges 
would be permissible. On the other hand, if a person is the 
subject of a charge or an allegation that is unknown to the 
public, and it is found that those accusations are without merit 
or cannot be proven, disclosure of any records would likely re
sult in an unwarranted invasion of personal privacy. 
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There may be investigations conducted under part 83 that 
might involve a person who holds a teaching certificate, but who 
is not currently a pub1 1.c ernpl oyee. Again, the facts surrounding 
such an incident would t:,e :re· 2vant in determining issues of 
privacy. However, a final determination to annul a certificate 
would, in my opinion, clearly be accessible. 

Another issue that arises with some frequency involves 
situations in which charges are initiated and in which an em
ployee and a school district resolve the matter by means of a 
settlement agreement. Based upon case law, I believe that the 
terms of a settlement agreement must be disclosed. 

In Geneva Printing, supra, a public employee charged with 
misconduct and in the process of an arbitration hearing engaged 
in a settlement agreement with a municipality. One aspect of the 
settlement was an agreement to the effect that its terms would 
remain confidential. 

Notwithstanding the agreement of confidentiality, which 
apparently was based on an assertion that "the public interest is 
benefited by maintaining harmonious relationships between gov
ernment and its employees", the court found that no ground for 
denial could justifiably be cited to withhold the agreement. On 
the contrary, it was determined that: 

11 the citizen's right to knCM that public 
servants are held accountable when they 
abuse the public trust outweighs any 
advantage that would accrue to munici
palities were they able to negotiate dis
ciplinary matters with its employee with 
the pc:M'er to suppress the terms of any 
settlement". 

In so holding, the court cited a decision rendered by the Court 
of Appeals and stated that: 

"In Board of Education v. Areman, (41 NY2d 
527), the Court of Appeals in concluding 
that a provision in a collective bargaining 
agreement which bargained away the board of 
education's right to inspect personnel 
files was unenforceable as contrary to stat
uses and public policy stated: · 'Boards of 
education are but representatives of the 
public interest and the public interest 
must, certainly at times, bind these repre
sentatives and limit or restrict their 
p0i,;rer to, in turn, bind the public which 
they represent. (at p. 531). 
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A similar restriction on the power of the 
representatives for the Village of Lyons 
to compromise the public right to inspect 
public records opE>r;,,;_tes in this instance. 

The agreement to conceal the terms of 
this settlement is contrary to the FOIL 
unless there is a specific exemption from 
disclosure. Without one, the agreement 
is invalid insofar as restricting the 
right of the public to access." 

Another more recent decision also required the disclosure of a 
settlement agreement between a teacher and a school district 
following the initiation of disciplinary proceedings (Buffalo 
Evening News v. Board of Education of the Hamburg School District 
and Marilyn Well, Supreme Court, Erie County, June 12, 1987). 
Further, that decision relied heavily upon an opinion rendered by 
this office. 

If you would like to discuss the matter further, or if I 
have not addressed the issues within your area of concern, either 
generally or with respect to specific matters that may arise, 
please feel free to contact me • 

RJF:jm 

I hope that I have been of same assistance. 

Sincerely, 

r~w-1.1~ 
Robert J. Freeman 
Executive Director 
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Mr. John Anthony 

Dear Mr. Anthony: 

I have received your letter of December 22 , as well as t he 
materials attached to it. 

You have complained with respect to a response to a re
quest by the Bureau of Corporations of the Department of State • 
By way of background, you enclosed a n ews articl e that refers to 
the creation o f a new organization cal l ed "Croton Housing 
Ne t work, Inc." . In a requ est received on December 15, you a s ked 
for copies of the new corporation ' s certificate of incorpora t i o n, 
the names and addresses of its directors, and its charter a~d by 
laws. In a pos tcard sent to you on December 15 , you were in
formed that the Department maintained no such rec ords. The pos t
card also indicates that New York sta tutes do not require that 
the names of officers or directors be filed with the Depart:i.ent. 

You have complained that the response was inadequate. I 
disagree. Under the circumstances, the Department of State d i d 
not maintain the records sought , and that fact was clearly 
stated. · Where records sought are not maintained by an agency , a 
response to that effect is not a denial, for an agency cannot 
withhold what it does not have. Further, as indicated in pre
vi ou s correspondence , an agency ' s records access officer is not 
required to sign a response to request . The records access of fi 
cer has the duty of ensuring that age ncy personnel respond appr o
priately to requests. That apparently occurred, for a response 
to your request was made on the day the r equest was received. 

Despi te y our inferenc e concerning the l i kelihood that I 
might not act s i nce this off i ce and the Bureau of Corporations a re 
i n the same Department, I learned of the reason for t he respon se. 
Very s imply, Croton Housing Network, I nc. was incorporated du~
i ng the first week in January. As such , t he response to your 
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request on December 15 was, in my view, enti:::-e:.~· a;:;:::::-:.:,pr:..ate. 
Under the circumstances, it is suggested that y:u ::e:r.ew yot::::
request. I believe that the fee for certified copies would be 
ten dollars; for uncertified copies, I believe that the fee :s 
five dollars. 

RJF:jm 

I hope that the foregoing serves to clarify the matter. 

Sincerely, 

Robert J. Fre~-nan 
Executive Director 
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Ms. Mildred Peck 
Town Clerk 
Town of Clifton Park 
One Town Hall Plaza 
Clifton Park, NY 12065 

January 12, 1989 

The staff of the Committee on Open Government is authorized tc 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Peck: 

As you are aware, I have received your letter of December 
29. 

In your capacity as records access officer of the TONn of 
Clifton Park, you indicated that you have received a request "to 
see the Building Department Complaint form in connection with 
construction converting garage space to living space at a 
residence ••• n. You added that: "The nature of the complaint 
makes it obvious who the complainant isn. 

You have requested an advisory opinion concerning rights 
of access to the record in question. In this regard, I offer 
the following comments. 

First, as a general matter, the Freedom of Information La~ 
is based on a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more of the 
grounds for denial appearing in section 87(2) {a) through (i) of 
the Law. 

Second, from my perspective, the only basis for denial 
would be section 87(2) {b), which permits an agency to withhold 
records when disclosure would constitute "an unwarranted ir.vasio~ 
of personal privacy". 
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With res pee t to complain ts made to an agency by a rr.e::::-be :
of the public, it has generally been advised that ~he subs:ance 
of a complaint should be made available, but that those po~:ic~s 
of the complaint which identify complainants may be deleted o~ 
the ground that disclosure would result in an unwarranted inva
sion of personal privacy. I point out that section 89 (2) (b) 
states that "agency may delete identifying details when it makes 
records available". Further, the same provision contains five 
examples of unwarranted invasions of personal privacy, the last 
two of which include: 

"iv. disclosure of information of a 
personal nature when disclosure would 
result in economic or personal hard
ship to the subject party and such 
information is not relevant to the 
work of the agency requesting or main
taining it: or 

v. disclosure of information of a 
personal nature reported in confi
dence to an agency and not relevant 
to the ordinary work of such agency." 

In my view, what is relevant to the work of an agency is the 
substance of the complaint, i.e., whether or not the complaint 
has merit. The identity of the person who made the complaint is 
often irrelevant to the work of the agency. However, if, as in 
this instance, the deletion of identifying details would not 
serve to protect the privacy of the complainant, I believe that 
the entire complaint could likely be withheld to protect the 
privacy of the complainant. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

P-ot~_:JC J I f\l_t .. ,.,__ 
Robert J. Freeman 
Executive Director 
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Mr. Shah Khan 
87-A-3228 
Arthur Kill Correctional Facility 
2911 Arthur Kill Road 
Staten Island, NY 10309-1197 

January 12, 1989 

The staff of the committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Khan: 

I have received your letter of December 28 in which you 
asked whether medical records fall within the scope of the Pree
dom of Information Law and the Personal Privacy Protection Law. 

In this regard, I offer the following com.nents. 

First, the Freedom of Information Law is applicable to all 
records maintained by state and local entities of government. 
The Personal Privacy Protection Law applies to state agencies 
only. As such, neither of those statutes would be applicable to 
records maintained by a private hospital or physician, for 
example. 

Second, the Freedom of Information Law is based upon a 
presumption of access. Stated differently, all records of an 
agency are available, except to the extent that records or por
tions thereof fall within one or more grounds for denial appear
ing in section 87 (2) (a) through (i) of the Law. In my view, 
various medical records maintained by agencies, such as diagnosti: 
opinions and the like, could be withheld under the Freedom of 
Information Law [see section 87(2) (g)]. While the Personal Pri
vacy Protection Law generally grants rights of access to records 
pertaining to an individual to that individual, rights conferred 
by that statute do not apply to "patient records concerning meL-
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tal disability or medical records where sue~ access :s ~ot ~=~s=
wise required by law" [section 95 (6} (c)]. Fc:rther, rights ~t 
access do not apply to "public safety agency records" [sectior-
95(7)]. The term "public safety agency record" includes records 
of various agencies, including the Department of Correctional 
Services, or: 

"any agency or components thereof 
whose primary function is the en
forcement of civil or criminal 
statutes if such record pertains 
to investigation, law enforcement, 
confinement of persons in correc
tional facilities or supervision 
of persons pursuant to criminal 
conviction or court order ••• " 
[section 92(8)). 

As such, the Personal Privacy Protection Law likely grants zin:
mal rights of access to medical records maintained by law 
enforcement agencies. 

Lastly, a different statute, section 18 of the Public 
Health Law, generally grants rights of access to medical records 
to the subject of those records. Further, section 18 also 
applies to medical records maintained by physicians and 
hospitals. As such, it is suggested that requests for medical 
records be made pursuant to section 18 of the Public Health La~. 

Enclosed is a brochure published by the New York State 
Health Department that includes additional information concern:ng 
access to medical records. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

0 11 ,·t 1( { 

~'VI.,_:,]\ t/J...______ 
Robert J. Freeman -
Executive Director 

RJF:jm 
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Mr. Devine Lewis 
87-A-3194 A-1-38 
Washington Correctional Facility 
Lock 11 Road 
P.O. Box 180 
Comstock, NY 12821-0180 

Dear Mr. Lewis: 

I have received your letter of December 26, as well as the 
correspondence attached to it • 

Your inquiry deals with a request of November 3 directed. 
to Mr. Gilbert Jamison of the New York City Department of Cor
rection for records indicating njailtime" served within the Ci~y 
correctional system. Since you received no response to the 
request, a second letter was sent to Mr. Edward Felicien, Legal 
Coordinator for the Department. You have asked that I "see that 
all statutes are being strictly adhered to so that [youJ do get 
the intended records." 

In this regard, I offer the following comrr~nts. 

First, the Committee on Open Government is responsible for 
advising with respect to the Freedom of Information Law. As 
such, this office is not empowered to compel agencies to "adhere 
to" law. Further, the Committee cannot require that agencies 
grant or deny access to records. 

Second, I have contacted Mr. Felicien on your behalf. He 
informed me that no specific "jailtime record" is kept. Rather, 
the Correction Law, section 600-a, requires that a transcript of 
jail time be certified. 

Third, as I understand the situation, the information ttat 
you seek involves the compilation of information and the prepara
tion of a record. I point out that, if that is so, the Freedoc 
of Information Law is not the appropriate vehicle for seeking ~he 
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information sought. That statute pertains to exist'ng records, 
and section 89 (3) of the Freedom of Information Law states that 
an agency need not create or prepare a record in response to a 
request. 

Lastly, although a request for a certification of jail 
time does not apparently fall within the requirements of the 
Freedom of Information Law, Mr. Felicien indicated that a re
sponse to your inquiry will be sent to you shortly. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 
r \ 

f'',__\ \ ~, .. X 

""" ·--,,- \ 

Robert J. 
Executive 

r;~,, ,"'---~ 
Freeman 
Director 
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Mr. John Anthony 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Mr. Anthony: 

I have received your letter of December 27, which deals 
with several issues . In an effort to clarify the role of this 
office and to deal with specific aspects of your statements, I 
offer the following comments. 

First, the Committee on Open Government is responsible fo= 
advising with respect to the Freedom of Information and Open 
Meetings Laws . The Committee has no authority to compel an 
agency to comply with those statutes. By means of advisory 
opinions, the Committee, through its staff , attempts to advise, 
educate and persuade. With respect to the correspondence that 
you have been forwarding to this office, I point out that we 
receive hundreds of copies of letters , requests and appeals 
annually. Since the staff consists of myself and a secretary~ it 
is impossible -to monitor every issue that arises in every piece 
of correspondence . We do not - "discard • -correspondence, except i x: 
accordance with rules governing the retention and disposal of 
records. All correspondence received is kept for a minimum of 
two years. 

Second, one aspect of your letter alleges that a request 
directed to the records access officer of the Village of 
Croton-on-Hudson was not answered with i n five business days of 
its receipt . In this regard, the regulations promulgated by the 
Committee on Open Government indicate that a failure to respond 
to a request within five business days of its receipt by an agen-
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cy may be construed as a constructive denial of the req..:est tr:at 
may be appealed. The provisions concernings Lhe r:gh~ to appeal 
are found in section 89(4) (a) of the Freedom of Infon::iat~on Law, 
which states in part that: 

"any person denied access to a re
cord may within thirty days appeal 
in writing such denial to the head, 
chief executive or governing body 
of the entity, or the person there
for designated by such head, chief 
executive, or governing body, who 
shall within ten business days of 
the receipt of such appeal fully ex
plain in writing to the person re
questing the records the reasons for 
further denial, or provide access to 
the record sought." 

Another issue involves a request for a videotape of a 
forum held in the Village hall. You characterized the request as 
having been "denied and deflected to Continental Cablevision". I 
have discussed the matter with the Village's records access 
officer, who informed me that the Village does not :maintain the 
videotape. As suggested in earlier correspondence, if an agency 
does not have possession of a record, a response to that effect 
is not a denial. If the Village does not have the videotape, it 
can neither grant nor deny access to that record. When that is 
so, there is no denial to be appealed. 

With regard to your efforts to obtain the videotape from 
Continental Cablevision, I point out that the Freedom of Infor
mation Law is applicable to records of an agency. Section 86(3) 
of the Law defines "agency" to mean: 

"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature. 0 

As such, the Freedom of Information Law applies to records main
tained by governmental entities. If Continental Cablevision is 
not a governmental entity, it would not be subject to the Freedom 
of Information Law. 
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Similarly, with respect to another aspect of you= 
correspondence, which pertains to "Croton Housing Network, Inc.~, 
as suggested in a letter sent to you yesterday, that corporation 
did not exist until early January. Further, as a not-for-profit 
corporation that is not a governmental entity, I do not believe 
that it would be an nagency" that falls within the scope of the 
freedom of Information Law. 

Other aspects of your correspondence have been considered 
in earlier communications. 

RJF:jm 

Sincerely, 
• > I 

D)~ +in.~ 
"'-t""v (,, 'Vt _,,, ~ ----

Robert J. Freeman 
Executive Director 
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Ms. Mildred Peck 
Town Clerk 
Town of Clifton Park 
One Town Hall Plaza 
Clifton Park, NY 12065 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Peck: 

I have received your letter of December 30 in which you 
requested an advisory opinion concerning the Freedom of Informa
tion Law. 

According to your letter, you have received a request for 
"copies of a subdivision map that was submitted to the Planning 
Department and Planning Board for their approval". However, you 
indicated that representatives of the Planning Department sug
gested that, while you could allow inspection of the map, you 
could not legally copy it, "since they believe there is some kind~
of copyright pertaining to it". Specifically, "there is a small 
circle with a C in it located near the engineers/architect's 
name". You also wrote that a question has arisen: 

"as to the legality of making copies 
of utility designs that are a part of 
the subdivision map as well as cer
tain elevation sketches on site plan 
maps. In the case of application for 
approval of houses or apartments, the 
design has a statement on it that it 
may not be reproduced." 

In this regard, I offer the following comments. 
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First, as a general matter, the Freedom of Information Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. 
Under the circumstances, it does not appear that any of the 
grounds for denial could justifiably be asserted. 

~ 

Second, as you are aware, the Law requires that accessible 
records be made available for inspection and copying [see section 
87(2)], and that an agency prepare copies of accessible record~ 
upon payment of the appropriate fee for copying [see section 
89(3)]. 

Third, I am not an expert with respect to copyright law. 
However, the interpretation of the Copyright Act by the u.s. 
Justice Department serves to provide guidance. In brief, I be
lieve that there are two methods of copyrighting materials. The 
first involves the so-called "common law" copyright, which en
ables an author or architect, for instance, to place a "C" on a 
work. The Justice Department has advised that the federal Free
dom of Information Act (5 USC 552) permits the public to inspect 
and copy those kinds of copyrighted materials. The other method 
of copyrighting involves the registration of a work with the U.S. 
Copyright Office. According to the Justice Department, if mater
ials have a registered copyright, they may be inspected, but they 
may not be reproduced without the written consent of the copy
right holder. A recent federal court decision tends to confirm 
the view of the Justice Department. Although the case did not 
deal with a request for records maintained by a government 
agency, Demetriades v. Kaufmann [60 OF. Supp 658 (1988)] in
volved a suit brought by a home builder based upon copyright 
infringement by a competitor. Citing 17 USC section 4ll(a), the 
Court in its discussion of the matter stated that: "An action 
for Federal copyright infringement does not lie until registra- ~ 
tion of a copyright claim has been ma.de in accordance with 
[Federal copyright laws] ••• " (id. at 661). As such, unless 
records are registered with and accorded copyright protection by 
the U.S. Copyright Office, I believe that they may be copied, 
despite the appearance of the "C" on the document, assuming that 
the "C" merely indicates a "common law" copyright. 

Similarly, access to plans and surveys that are marked 
with the seal of an architect or engineer has been the subject of 
several questions and substantial research. Professional 
engineers and architects are licensed by the Board of Regents 
(see respectively, Education Law, Articles 145 and 147). While 
section 7307 of the Education Law requires that an architect have 
a seal, and that state and local officials charged with the en
forcement of provisions relating to the construction or altera
tion of buildings cannot accept plans or specifications that do 
not bear such a seal, I am unaware of any statute that would 
prohibit the inspection of such records under the Freedom of 
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Information Law. Some have contended that an architect's seal, 
for example, represents the equivalent of a copyright. Having 
discussed the matter with numerous officials, including officials 
of the appropriate licensing boards, the seal does not serve as a 
copyright, nor does it ser.re to restrict the right to inspect and 
copy. 

Based upon the foregoing, absent registration of records 
with the U.S. Copyright Office, I believe that records may be 
reproduced, notwithstanding a statement to the contrary appearing 
on the document. 

It is noted that in other contexts, it has been found that 
even though records might be marked as "confidential", for 
example, such notations or claims may be irrelevant. An asser
tion of confidentiality, absent specific statutory authority, may 
be all but meaningless. When confidentiality is conferred by a 
statute, an act of the State Legislature or Congress, records 
fall outside the scope of rights of access pursuant to section 
87(2) (a) of the Freedom of Information Law, which states that an 
agency may withhold records that "are specifically exempted from 
disclosure by state or federal statute". In this instance, 
however, I do not believe that any statute specifically exempts 
the records in question from disclosure. If that is so, the 
records are subject to whatever rights exist under the Freedom of 
Information Law [see Doolan v. BOCES, 48 NY 2d 341 (1979): 
Washington Post v. Insurance Department, 61 NY 2d 557 (1984) 1 
Gannett News Service, Inc. v. State Office of Alcoholism and 
Substance Abuse, 415 NYS 2d 780 (1979)]. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

At"-lt ~1,il/Ui___ 
Robert J. Freeman 
Executive Director 

RJF:jm 
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Mr. Ronald Hart 
82-A-2728 
LOCK 11 Road 
P.O. Box 180 
Comstock, NY 12821 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Hart: 

I have received your letter of December 30, as well as the 
materials attached to it. 

As I understand your inquiry, you were assigned to work at 
your facility's law library. For "no apparent reason", you were 
dismissed from that position. Consequently, you requested re
cords concerning your work in the law library and your dismissal 
from that assignment. In response to the request, you were in
formed that you cannot have •copies of "evaluations/progress re
ports as they are evaluative in nature ••• ". It appears that you 
believe that you are entitled to the records pursuant to the 
Freedom of Information Law and "D.o.c.s. Directive #662". 

In this regard, I offer the following comments. 

First, I am unfamiliar with the directive in question. 

-Second, with respect to your rights under the Freedom of 
Information Law, I point out that the Law is based upon a pre-· 
sumption of access. Stated differently, all records of an agency 
are available, except to the extent that records or portions 
thereof fall within one or more grounds for denial appearing in 
section 87(2) (a) through (i) of the Law. 

Under the circumstances, it appears that one of the 
grounds for denial, section 87 (2) (g), . is relevant to the request. 
Specifically, the cited provision states that an agency may with
hold records that: 
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0 are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data: 

ii. - instructions to staff that 
affect the public: 

iii.- final- -agency policy or de
terminations: or 

iv. -external audits; including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It .. is noted that the language quoted above contains what in ef
fect- is a double negative. -While---inter-agency or intra-agency - -
materials -may -be -withheld, --portions -of such materials- consisting -
of statistical or factual information, instructions to sta-ff that 
affect the public, final-agency policy or determinations or
external audits -must- -be -ma.de available. -- Concurrently, - those 
portions of inter--agency or intra-agency -materials -that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. 

-Records -prepared -by .. and - t-ransmit ted -among-· the- staff of- the 
Department -could be characterized as -~intra-agency 0

- materials.
Further, - as -indicated above,- -to -the extent that- those materials 
consist- of - an -opinion concerning you, - i.e.-, to the extent -that 
they-are ~evaluative in nature 0

, it appears that the denial was 
appropriate. 

•· Lastly,- section 89 (4) (a) of -the Freedom-- of- Inf.orma tion Law 
enables-you to appeal a denial. That provision states in rele
vant part that: 

~any persondenied access to are
cord-may--within thirty days appeal 
in writing-such denial -to the head, 
chief- -executive- -or -- governing body • • 
of the entity, or the person there
for- designated- -by- -such -head,- chief 
executive, or governing body, - who 
shall-within ten business days of ... 
the receipt of --such appeal fully- ex
plain in writing -to- the person- re- -
guesting- the records the reasons for. 
further -denial,· or provide access to 
the record sought.• 
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Further, the appeals officer for the Department of Correctional 
services is Counsel to the Department. 

~:,~;:-~;,}=hope. that I have been of sane assistance. Should any 
f~;r~~quast1ons arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~6 _f,.., ________ . 
Robert J. Freeman 
Executive Director 
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January 17, 1989 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Colao: 

I have received your -letter of December 26 in which you 
allege that the Board of Trustees of the Village of Pine Valley 
has di s regarded the prov is ions of ope n gove rnment laws. 

In good faith , it is noted that I have r ece i ved a l etter 
concerning your correspondence from Mr. Steven M. Schapiro, 
special counsel to the Village. According to -his letter, your · 
letter represents and effort •to set forth political grievances" 
that you have regarding the Board. Further, Mr. · Schapiro wrote 
that, to the best of his knowledge, none of your allegations 
•have any factual basis•. 

Obviously, without having been present at -the Board's 
meetings, I have no personal knowledge of the manner -in which the 
Board has carried out the requirements of the Open Meeting and 
Freedom of Information Laws. As such, I offer the following 
general comments for purposes of clarification and educat ion. 

First, the definition of "meeting" [see Open Meetings Law, 
section 102(1)] has been broadly interpreted by the· courts. • In a 
landmark decision rendered in 1978, the Court of Appeals, ·the 
state's highest court, found .that any gathering -of -a quorum of a 
public body for the purpose -of conducting public -business -is -a 
"meeting" that must be convened open to the public,• whether or 
not there is an intent to -take action and regardless -of -the man
ner in which a gathering may be characterized [see Orange County 
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Publications v. Council of the City of Newburgh, 60 AD 2d 409, 
aff'd 45 NY 2d 947 (1978)]. It is noted that the decision cited 
above dealt with so-called "work sessions" and held that those 
sessions are "meetings" subject to the same requirements as those 
gatherings that might be characterized as "formal" or "official•, 
for example. 

Second, every meeting of a public body must be preceded by 
notice of the time and place of the meeting. Section 104(1) of 
the Law pertains to meetings scheduled at least a week in advance 
and requires that notice be given to the news media (at least 
two) and to the public by means of posting in one or more 
designated, conspicuous public locations not less than 
seventy-two hours prior to such meetings. Section 104(2) per
tains to meetings scheduled less than a week in advance and re
quires that notice be given to the news media and to the public 
by means of posting in the same manner as prescribed in section 
104(1} "to the extent practicable" at a reasonable time prior to 
such meetings. There is nothing in the Open Meetings Law per
taining to the scheduling of a meeting on a holiday or a Sunday. 

Third, the Open Meetings Law is based upon a presumption 
of openness. All meetings of public bodies must be conducted 
open to the public except to the extent that one or more grounds 
for executive session may be applicable. Moreover, a public body 
must follow a procedure prescribed by the Law during an open 
meeting before it. may enter into a closed or "executive sesston". 
Specifically, section 105(1) of the Open Meetings Law states in 
relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a pub
lic body may conduct an executive 
session for the below enumerated pur
poses only ••• " 

In view of the foregoing, it is clear in my view that an 
executive session is not separate and distinct from an open 
meeting, but rather that it is a portion of an open meeting 
during which the public may be excluded. It is also clear that 
a public body cannot enter into an executive session to discuss· 
the subject of its choice. On the contrary, an executive session 
may be held only to discuss a subject listed in the Open Meetings 
Law as appropriate for discussion behind closed doors. 
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With regard to minutes of a meeting, section 106 of the 
Open Meetings Law states that: 

n1 .• Minutes shall be taken at all 
C.i;>en meetings of a public body which 
shall consist of a record or summary 
of all motions, proposals, resolu
tions and any other matter formally 
voted upon and the vote thereon. 

2. Minutes shall be taken at execu
tive sessions of any action that is 
taken by formal vote which shall con
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereonr pro
vided, however, that such summacy 
need not include any matter which 
is not required to be made public by 
the freedom of information law as 
added by article six of this chapter. 

3. Minutes of meetings of all public 
bodies shall be available to the pub
lic in accordance with the provisions 
of the freedom of information law 
within two weeks from the date of such 
meeting except that mi.nutes taken pur
suant to subdivision two hereof shall 
be available to the public within one 
week from the date of the executive 
session." 

In view of the foregoing, if action is taken during an executive 
session, minutes indicating the nature of the action and the 
vote, by member, must be prepared within one week of the execu
tive session. Further, they are accessible to the public to the·· 
extent requir~d by the Freedom of Information Law. However, if a 
public body discusses an issue or issues during an executive 
session but takes no action, there is no requirement that minutes 
of the executive session be prepared. 

Although the Open Meetings Law is silent with respect to 
the use of tape recorders, judicial decisions indicate that any 
person may use a portable cassette tape recorder at an open meet
ing of a public body [see Mitchell v. Board of Education of the 
Garden City Union Free School District, 113 AD 2d 924 (1985): 
People v. Ystueta, 99 Misc. 2d 1105, 418 NYS 2d 508 (1979)]. 

Mr. Schapiro referred to your recent complaint to the 
effect that you were instructed not to interfere with discussions 
by Board members during meetings. Here I point out that, 
although the Open Meetings Law permits any person to attend a 
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meeting and listen to a public body's discussions and deliber
ations, nothing in the Law confers a right upon members of the 
public in attendance to speak or otherwise participate. As such, 
it has consist'.H:,::: y bsen advised that a public body need not 
permit the public co speak at meetings or work sessions. If a 
public body chooses to permit public participation, it may do so, 
presumably based on reasonable rules that treat members of the 
public equally. 

Lastly, you wrote that the Board has "refused to provide 
the names of those individuals who are 'working on the village 
master plan and zoning ordinances'". Here I direct your atten
tion to the Freedom of Information Law. As a general matter, the 
Freedom of Information Law is based upon a presumption of access. 
Stated differently, all records of an agency are available, ex
cept to the extent that records or portions thereof fall within 
one or more grounds for denial appearing in section 87(2) (a) 
through (i) of the Law. 

If a record exists containing the information in question, 
I believe that it should be available, for none of the grounds 
for denial would apparently apply. However, the Freedom of 
Information Law pertains to existing records. Section 89(3) of 
the Law provides in part that, as a general rule, an agency need 
not create a record in response to a request. Therefore, if the 
;,n[orrnation sought does not exist in the form of a record or 
records, the Village would not be obliged to prepare a new record 
in response to a :request. 

I hope that the foregoing serves to provide clarification. 
Should any further questions arise, please feel free to contact 
me. 

RJF:jm 

cc: Steven Schapiro 
Hon. Mary Petraszewski, Mayor 

Sincerely, 

~~.~ 
Robert J. Freeman 
Executive Director 
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January 19, 1989 

The staff of the Committee on Open Government i s authorized to · 
issue adv i sory opinions . The ensuing· Staff. advis ory opinion is 
based solely upon the facts presented in your correspondenc e. 

Dear Mr. Anthony: 

I have received your • letters of January 3· -and January 11, 
a s wel l as t he ma t e r ials a t t ached t o those documents. 

Hav i ng rev i ewed the corres pondence, it appears that your 
difficulties relate to several i ssues. In this regard, I offer 
the following general comments concerning those - i ssues . .. Some . of 
my remarks may involve the -repetition of commentary offered in 
ear lier res ponses to your inqui ries. Nevertheless, it appears to 
be necessary to reiterate those points. 

First, the Freedom of Information Law pert ains to existing 
records, and section 89(3) -of -t he -Law s tates that an- agency i s 
generally not required to create a record -in . response to a 
r equest. 1t appears -in many i ns t ances that the informat ion-•i n 
which you are interes ted simpl y does no t exist in the -f or m of a 
record or records. In those instances, -an agency is not required 
to prepare new records i n -order t o supply the i nf orma t ion 
requested. · Further, as -stressed in the past, a -r esponse ·indi
cating tha t records · do not exist does not c·onstit ute -a• -denial. 
Only when an agency maintains records can it deny ac·c ess to 
records. 

Second, sectio n 89(3) of the Law requi res that an appli
cant "reasonably -describe• the records sought. It -has• been held 
that a request reas onably -describes the records -when sufficient 
detail is included to enable agency off ici al·s to ·locate and lden
t i fy the records • . It would appear tha t -several of your requests 
might not have met the standard of "reasonabl y describing". It 
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is noted, too, that, even though a request may be quite specific, 
records might be not retrievable due to the nature of an agency's 
filing system. For instance, if certain records are filed 
chronologically, rather than by subject or location, it 1~~Y be 
all but impossible to locate records absent a date. 

Third, while the Freedom of Information Law provides broad 
rights of access, there are exceptions. Some of your requests 
involve information concerning individuals which if disclosed 
might constitute "an unwarranted invasion of personal privacy" 
and may be withheld on that basis [see section 87(2) (b)]. Others 
include requests for records prepared by agencies that are used 
internally, communicated within an agency or sent to other 
agencies. Those kinds of records fall within the scope of sec
tion 87(2) (g), which permits the denial of "inter-agency or 
intra-agency" materials under many circmnstances. 

Fourth, with respect to your requests directed to the 
Village of Croton-on-Hudson, I believe that most of the issues 
have been considered in previous correspondence, and that the 
Village has disclosed to you virtually all of its records regard
ing the issue that precipitated your requests to the Village and 
other agencies • 

Fifth, the Freedom of Information Law deals with access to 
"0cords. It does not deal with whether an agency should have 
prepared records, nor does it deal with the retention or disposal 
of records. 

Lastly, due to the passage of time and the occurrence of 
events, even if all of the information that you have requested 
has been created in the form of records, and even if all of that 
information was disclosed to you, it is unclear whether any such 
records would, at this juncture, enable you to achieve your goal, 
whatever that goal might be. 

Once again, I hope that the foregoing has served to 
provide clarification relative to the issues raied in your 
correspondence. 

RJF:jm 

Sincerely, 

Robert J. Freeman • 
Executive Director 
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Mr. Arthur Powers 
88-A-6090 
Collins Correctional Facility 
Helmuth, NY 14079 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Powers: 

I have received your letter of January 5, as well as the 
correspondence attached to it. 

Your inquiry deals with an unanswered request directed to 
the Records Access Officer at the Orange County Jail on December 
8. According to the correspondence, you requested records per
taining to an injury that you incurred while at the jail due to a 
leaking roof. You requested medical records concerning the 
incident, the names and titles of all officers on duty at the 
time, reports of those officers concerning the leaking roof, the 
names of those of fixed the roof following your injury and log 
books concerning the incident. 

In this regard, I offer the following comments. 

First, it is noted that the Freedom of Information Law 
pertains to existing records. Section 89(3} of the Law states 
that an agency is generally not required to create a record in 
response to a request. If, for example, there are no reports 
identifying officers who might have been on duty when the inci
dent occurred, the agency would not be obliged to prepare new 
records containing the information sought. 

Second, with respect to medical records, I point out that 
the Freedom of Information Law permits an agency to withhold 
portions of those records reflective of diagnostic opinions or 
evaluations. However, a different statute, section 18 of the 
Public Health Law, generally requires that medical records per
taining to an individual be made available to that person by a 
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physician, hospital or other medical facility that provided 
treatment and care. A request for medical records should be made 
pursuant to section 18 of the Public Health Law. It is unclear 
from your letter how medical care was provided. If it was pro
vided by a hospital, it is suggested that a request for medical 
records be directed to the hospital. 

With respect to the remainder of the information sought, 
it is likely that one of the grounds for denial is of particular 
relevance. Specifically, section 87 (2) (g} permits an agency to 
withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data1 

ii. instructions to staff that 
affect the public; 

111. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government. •• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. As such, the specific contents of the re
cords would determine the extent to which they would be 
accessible or perhaps deniable. 

Lastly, the Freedom of Information Law and the regulations 
promulgated by the Committee on Open Government [21 NYCRR Part 
1401] prescribe time limits for responding to requests. 
Specifically, section 89(3) of the Freedom of Information Law and 
section 1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business days of the 
receipt of a request. The response can take one of three forms. 
It can grant access, deny access, and if so, the denial should be 
in writing stating the reasons, or the receipt of a request may 
be acknowledged in writing if more than five business days is 
necessary to review or locate the records and determine rights of 
access. When the receipt of the request is acknowledged within 
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five business days, the agency has ten additional business days 
to grant or deny access. Further, if no response is given within 
five business days of receipt of a request or within ten business 
days of the acknowledgement of the receipt of a request, the 
request is considered "constructively denied" [see regulations, 
sections 1401.S(d) and 1401.7 (c)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89{4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)) . 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Records Access Officer, Orange County Jail 
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Mr. Alvin w. DuBois, Jr. 
Albany County Jail 
840 Albany Shaker Road 
Albany, New York 12211 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. DuBois: 

I have received your letter of January 6, as well as the 
materials attached to it. 

According to your letter, some time ago, you requested 
records from the Division of Parole. Although the request was 
answered by a particular parole officer, he did not indicate 
whether he was the records access officer. Further, in his 
denial of your request, there was no identification of the person 
to whom an appeal could be made. As such, you appealed to the 
parole officer who denied the request. As of the date of your 
letter to this office, you had not received a response to the 
appeal. 

In this regard, I offer the following comments. 

First, the regulations promulgated by the Ccmmittee on 
Open Government, which govern the procedural aspects of the Free
dom of Information Law, state in part that a denial must include 
reference to the right to appeal and the name and address of the 
person or body designated to determine appeals [21 NYCRR section 
1401.?(b)]. 

Second, with respect to the right to appeal generally, 
section 89(4) (a) of the Freedom of Information Law states in 
relevant part that: 
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"any person denied access to a re
cord may within thirty days appeal 
in writing such denial to the head, 
chief executive or governing body 
of the entity, or the person there
for designated by such head, chief 
executive, or governing body, who 
shall within ten business days of 
the receipt of such appeal fully ex
plain in writing to the person re
questing the records the reasons for 
further denial, or provide access to 
the record sought." 

Lastly, for future reference, the person designated as 
records access officer for the Division of Parole is Mr. William 
Altschuller: the appeals officer is Mr. Marc Hannibal. Both 
are located at the Division of Parole, 97 Central Avenue, Albany, 
NY 12206. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~~tf{/)1_ 
Robert J. Freeman---------
Executive Director · 
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Mr. David Zaire 
83-A-2242 
Green Haven Correctional Facility 
Drawer B 
Stormville, New York 12582 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Zaire: 

I have received your letter of January 10 in which you 
requested an advisory opinion concerning the Freedom of Informa
tion Law. 

Specifically, you wrote that you are attempting to obtain 
"a listing of the names (only) of all individuals who were 
arrested on the date of August 18, 1982 by personnel connected to 
the Midtown South Police Precinct in New York County, New York". 
You asked whether you are entitled to such a record. 

In this regard, I offer the following comments. 

First, it is emphasized that the Freedom of Information 
Law pertains to existing records. Section 89(3) of the Law pro
vides in part that an agency is not required to create a record 
in response to a request. I have no knowledge of whether a list 
containing the information sought has been prepared or, if so, 
whether it continues to exist. If, however, no list exists iden
tifying those who were arrested in a particular precinct on a 
certain date, the agency would not be obliged to prepare such a 
list on your behalf in order to· satisfy your request. 

Second, although the Freedom of Information Law provides 
significant rights of access, there are several grounds under 
which an agency may withhold records. The first ground for 
denial, section 87 (2) (a), pertains to records that are 
"specifically exempted from disclosure by state or federal 
statute". Of potential significance is section 160.50 of the 
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Criminal Procedure Law. That statute indicates that in situa
tions in which a person is charged with a criminal offense, but 
the charges are later dismissed in favor of the accused, the 
records pertaining to the charges may be sealed. In cases in 
which records have been sealed pursuant to section 160.50 of the 
Criminal Procedures Law, references to persons arrested could 
likely be withheld. As such, even if the kind of list in which 
you are interested is maintained, it would appear that names of 
persons arrested whose charges were dismissed could be withheld. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~'1--1,F~ 
Robert J. Freeman 
Executive Director 
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Ms. Edna Braham 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Ms. Braham: 

I have received your letter of January 9, which pertains 
to a request directed to the SUNY Health Science Center in 
Brooklyn, as well as an advisory opinion concerning your request 
prepared on October 18 . 

You wrote that I advised that certain aspects of the in
formation sought should be disclosed. However, you indicated 
that the agency's records access -officer, Ms . Priscilla Penman , 
has not sent the information to you . The specific information 
sought includes records indicating that names , work addresses, 
work telephone numbers and the dates of hire of employees in a 
certain title, any records indicating disciplinary action taken 
wi t h respect to persons in that title, and a subject matter list . 

In this regard, having reviewed seve r al items of 
correspondence, I believe that Ms . Penman indicated that there 
are no records indicating disciplinary action. With respect to 
the remainder or the request, the records , in my opinion , must be 
disclosed . As suggested in an opinion rendered on Decembe r 20, 
section 89(3) of the Freedom of Information Law states in part 
that an agency generally need not create or prepare records in 
response to a reques t . However, exceptions to that general rule 
involve records that an agency must maintain pursuant to section 
87(3) . Relevant to your request are paragraphs (b) and {c) of 
that provision, which require that each agency must maintain : 
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"(b) a record setting forth the 
name, public office address, title 
and salary of every officer or em
ployee of the agency: and 

(c) a reasonably detailed current 
list by subject matter, of all re
cords in the possession of the agency, 
whether or not available under this 
article." 

Under the circumstances, since you have not received the 
information, I point out that an applicant may appeal a denial of 
access to existing records. Specifically, section 89 (4) (a) of 
the Freedom of Information Law states in relevant part that: 

"any person denied access to a re
cord may within thirty days appeal 
in writing such denial to the head, 
chief executive or governing body 
of the entity, or the person there
for designated by such head, chief 
executive, or governing body, who 
shall within ten business days of 
the receipt of such appeal fully ex
plain in writing to the person re
questing the records the reasons for 
further denial, or provide access to 
the record sought." 

If an appeal is denied, or if the person designated to determine 
appeals fails to do so within ten business days of the receipt of 
an appeal, the person whose request is denied may initiate a 
judicial proceeding under Article 78 of the Civil Practice Law 
and Rules. Similarly, if an agency fails to carry out a duty 
that it is required to perform, i.e., if it has not prepared a 
subject matter list, an Article 78 proceeding may be commenced to 
seek to compel the agency to carry out a duty required by law to 
be performed. 

In an effort to enhance compliance with the Freedom of 
Information Law, a copy of this opinion will be sent to Ms. 
Penman. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

M~:1.I~ 
Robert J. Freeman 
Executive Director 

RJF:jm 

cc: Priscilla Penman, Records Access Officer 
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Washington Correctional Facility 
Lock 11 Road 
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January 25, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented i~ your correspondence. 

• Dear Mr. Brandon: 

I have received your letter of December 26, which reached 
this office on January 10. 

Your inquiry concerns media access to criminal records. 
Specifically, you asked whether a newspaper would "have access 
and be allowed to publically [sic] list the individuals that have 
been granted parole and their anticipated release dates". 

In this regard, I offer the following comments. 

First, as a general matter, I believe that a newspaper may 
publish and disseminate any information that it obtains. 

Second, in terms of rights of access, records indicating 
"anticipated release dates" may, in my opinion, generally be 
withheld. The date of one's anticipated release is subject to 
change and is essentially advisory in nature. As such, I believe 
that a record indicating an anticipated release date could be 
withheld under section 87(2) (g) of the Freedom of Information 
Law, which permits the withholding of inter-agency or 
intra-agency materials in many circumstances. 

A determination to grant parole would, however, be a 
matter of public record. Although inter-agency or intra-agency 
materials may generally be withheld, section 87 (2) (g) (iii) speci
fies that final agency determinations, such as a determination 
made by the Parole Board, must be disclosed. 



Mr. Anthony C. Brandon 
January 25, 1989 
Page -2-

Lastly, although determinations to grant parole are 
public, I do not believe that agencies generally make those re
cords available unless the records are specifically requested. 
Similarly, agencies do not apparently issue news releases, for 
example, announcing that people have been granted parole. As 
such, while the determinations are available, it is unlikely that 
agencies purposefully engage in efforts to disseminate them. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~~~{;~]. ~----
Robert J. Freeman 
Executive Director 
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Ms. Karen Timko 
Assistant Counsel 
Metro-North Commuter Railroad 
347 Madison Avenue 
New York, NY 10017 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Ms. Timko: 

I have received your letter of January 10 in which you 
requested an advisory opinion concerning the Freedom of Infor
mation Law. 

According to your letter, the Metro-North Commuter Railroad 
has received a request for "copies of the transcripts from a 
non-public preliminary investigation held on Metro-North premises 
on April 14 and 15, 1988 and all accompanying exhibits". You 
added that: 

"The hearings were convened for pur
poses of investigating a collision of 
trains which resulted in the death of 
a Metro-North employee and extensive 
property damage. The hearings did not 
result in the assessment of discipline, 
although they did result in a final 
report which gave conclusions concerning 
the cause of the collision." 

Further, during our recent telephone conversation, you indicated 
that all of those who testified were employees of Metro-North. 
Those employees are identified in the transcripts by name and, in 
same instances, by home address, social security number and date 
of birth. 

You have requested my views concerning rights of access to 
the records. In this regard, I offer the following canments. 
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First, as a general matter, the Freedom of Information Law 
is based on a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more of the 
grounds for denial appearing in section 87(2) (a) through (i) of 
the Law. It is also noted that the introductory language of 
section 87 (2) refers to the capacity to withhold "records or 
portions thereof" that fall within the scope of the grounds for 
denial that follow. The phrase quoted in the preceding sentence 
indicates that a single record may be accessible or deniable in 
whole or in part. That phrase, in my view, also imposes an obli
gation upon agency officials to review records sought in their 
entirety to determine which portions, if any, may justifiably be 
withheld. Therefore, even though some aspects of a record may be 
withheld, the remainder would be available. 

Second, based upon the facts described in your letter and 
our conversation, virtually all of the records sought fall within 
one of the grounds for denial, section 87 (2) (g), for the records 
constitute "inter-agency or intra-agency materials". It is 
emphasized, however, that, due to its structure, the authority to 
withhold records pursuant to section 87(2) (g) is dependent upon 
the specific contents of the records. The cited provision states 
that an agency may withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; 

iii. final agency policy or de
terminationsr or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or ex
ternal audits must be made available. Concurrently, those por
tions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. 
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Moreover, it has been held that statistics and facts that 
may be "intertwined" with opinions, for instance, should be 
available. Specifically, in Ingram v. Axelrod, a decision ren
dered by the Appellate Division, Third Department, the Court 
stated that: 

"Respondent, while admitting that the 
report contains factual data, con
tends that such data is so inter
twined with subjective analysis and 
opinion as to make the entire re
port exempt. After reviewing the 
report in camera and applying to it 
the above statutory and regulatory 
criteria, we find that Special Term 
correctly held pages 3-5 ('Chronology 
of Events' and 'Analysis of the Re
cords') to be disclosable. These 
pages are clearly a 'collection of 
statements of objective information 
logically arranged and reflecting 
objective reality'. (10 NYCRR 50.2 
[b].) Additionally, pages 7-11 
(ambulance records, list of inter-

views, and reports of interviews) 
should be disclosed as 'factual data'. 
They also contain factual information 
upon which the agency relies (Matter 
of Miracle Mile Assoc. v Yudelson, 68 
AD2d 176, 181, mot for Iv to app den 
48 NY2d 706). Respondents erroneously 
claim that an agency record necessarily 
is exempt if both factual data and 
opinion are intertwined in it: we have 
held that ' [t] he mere fact that same 
of the data might be an estimate'""""or 
a recommendation does not convert it 
into an expression of opinion' (Matter 
of Polansky v Regan, 81 AD2d 102, 104~ 
emphasis added). Regardless, in the 
instant situation, we find these pages 
to be strictly factual and thus clearly 
disclosable" [90 AD 2d 568, 569 (1982)]. 

In short, even though statistical or factual information may be 
"intertwined" with opinions, for instance, the statistical or 
factual portions should in my opinion be disclosed, unless dif
ferent grounds for denial apply • 
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The only other ground for denial of apparent significance 
is section 87 (2) (b), which permits an agency to withhold records 
to the extent that disclosure would constitute "an unwarranted 
invasion of personal privacy". Since the references to indi
viduals in the records involve public employees, I point out that 
there are numerous decisions that pertain to the privacy of pub
lic employees. In brief, the courts have held that public em
ployees enjoy a lesser degree of privacy than others, for it has 
been found in various contexts that public employees are required 
to be more accountable than others. Moreover, with respect to 
records pertaining to public employees, the courts have found 
that, as a general rule, records that are relevant to the perfor
mance of a public employee's official duties are available, for 
disclosure in such instances would result in a permissible rather 
than an unwarranted invasion of personal privacy [see Farrell v. 
Village Board of Trustees, 372 NYS 2d 905 (1975); Capital News
papers v. Burns, 67 NY 2d 562 (1986); Scaccia v. NYS Division 
of State Police, 138 AD 2d 50 (1988); Sinicropi v. County of 
Nassau, 76 AD 2d 838 (1980); Gannett Co. v. County of Monroe, 
45 NY 2d 954 (1978); Montes v. State, 406 NYS 2d 664 (Court of 
Claims, 1978), Steinmetz v. Board of Education, East Moriches, 
Sup. Ct., Suffolk Cty., NYLJ, Oct. 30, 1980]. Conversely, to 
the extent that records identifiable to public employees contain 
information irrelevant to the performance of their duties, those 
portions may be redacted on the ground that disclosure would 
constitute an unwarranted invasion of personal privacy [see Wool, 
Matter of, Sup. Ct., Nassau Cty., NYLJ, November 23, 1977 and 
Minerva v. Village of Valley Stream, Sup. Ct., Nassau Cty., May 
20, 1981]. 

Under the circumstances, I believe that the identities of 
those who testified should be disclosed. All appeared in their 
capacities as public employees and their statements were made 
with respect to activities carried out in the performance of 
their official duties. However, ancillary personal information 
could, in my view, be withheld, such as home addresses, social 
security numbers and dates of birth. It is noted, too, that 
section 89(7) of the Freedom of Information Law states in part 
that nothing in that statute requires the disclosure of the home 
address of a current or former public employee. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

R~~~l::a~ 
Executive Director 

RJF :jrn 
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Mr. Roger & Ms. Caroline Staples-Strom 
Mountainbrook 
Glengary 
Croton, NY 10520 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. & Ms. Staples-Strom: 

I have received your letter of January 10 as well as the 
materials attached to it. 

Your inquiry focuses upon two requests. With respect to 
one, your wrote that "Westchester County refuses to answer ••• 
requests about job descriptions, departmental organization, or 
biographies of Social Services Dept. members who decided that 
homes at Black Rock 'weren't worth saving'". The other involves 
an unanswered request directed to the Governor's "Office for 
Motion Picture and Television Development". You also commented 
that this office, which is "supposedly empowered to enforce the 
New York State Freedom of Information Law", has done nothing to 
implement the Law. 

In this regard, I offer the following comments. 

First, the Ccrnmittee on Open Government is authorized to 
advise with respect to the Freedom of Information Law. This 
office is not "empowered to enforce" the Law, nor does it have 
the capacity to compel an agency to grant or deny access to 
records. 

Second, it is emphasized that the Freedom of Information 
Law pertains to existing records. Section 89(3) of the Law 
states in part that an agency need not create a record in re
sponse to a request. Therefore, to the extent that the informa
tion sought does not exist in the form of a record or records, an 
agency would not be obliged to prepare records in order to 
satisfy a request. 
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Third, section 89(3) of the Law requires that an applicant 
"reasonably describe" the records sought. As such, a request 
should include sufficient detail to enable agency officials to 
locate and identify the records. 

Fourth, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87 (2) (a) through (i) of the Law. 

With respect to your request to Westchester County, it 
appears that two of the grounds for denial may be relevant. The 
records sought fall within the scope of section 87 (2) (g), which 
states that an agency may withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data: 

ii. instructions to staff that 
affect the public: 

111. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or ex
ternal audits must be made available, unless a different ground 
for denial applies. Concurrently, those portions of inter-agency 
or intra-agency materials that are reflective of opinion, advice, 
recommendation and the like could in my view be withheld. 

I believe that records reflective of job descriptions 
should be disclosed, for they represent the policy of an agency 
concerning the duties to be performed by persons in particular 
job titles. If an organization chart exists, it would, in my 
opinion, be available, for it consists of factual information. 
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With regard to "biographies", I point out that section 
87 (2) (b) of the Freedom of Information Law permits an agency to 
withhold records to the extent that disclosure would constitute 
"an unwarranted invasion of personal privacy". With regard to 
public employees, it has been held that disclosure of records 
that are relevant to the performance of a public employee's offi
cial duties would constitute a permissible rather than an unwar
ranted invasion of personal privacy (see Capital Newspapers v. 
Burns, 67 NY 2d 562 (1986), Scaccia v. NYS Division of State 
Police, 138 AD 2d 50 {1988): Farrell v. Village Board of 
Trustees, 372 NYS 2d 905 (1975); Gannett Co. v. County of 
Monroe, 45 NY 2d 954 (1978): Montes v. State, 406 NYS 2d 664 
(Court of Claims, 1978): Steinmetz v. Board of Education, East 
Moriches, Sup. Ct., Suffolk Cty, NYLJ, October 30, 1980: 
Capital Newspapers v. Burns, 490 NYS 2d 651, AD 3 Dept., 1985). 
On the other hand, if records are irrelevant to the performance 
of one's official duties, disclosure has been found to result in 
an unwarranted invasion of personal privacy [see Matter of Wool, 
Sup Ct., Nassau Cty., NYLJ, Nov. 22, 1977; Minerva v. Village 
of Valley Stream, Sup. Ct., Nassau Cty., May 20, 1984). 

In my view, records reflecting a public employee's offi
cial duties and responsibilities would be available under the 
Freedom of Information Law. Likewise, records that indicate that 
an individual meets the requisite qualifications for a position 
would be available. Thus, a public employee's title, job 
description, salary and length of service would be relevant to 
his or her official duties and would not, in my view, constitute 
an unwarranted invasion of personal privacy. Nor, in my opinion, 
would disclosure of records indicating that the employee has met 
the requisite qualifications for his or her position result in an 
unwarranted invasion. Conversely, personal information that is 
not relevant to a public employee's qualifications may constitute 
an unwarranted invasion of privacy if disclosed, such as marital 
status, age, home address, social security number and similar 
information. 

For example, if a position requires a bachelor's degree, 
the portion of a record indicating that the degree was awarded 
should, in my opinion, be available. Other information included 
in the same record, such as grade point average, class rank or 
the date that the degree was conferred, could likely be withheld. 

Similarly, when a civil service examination is given, 
generally an "eligible list", which is available to the public, 
identifies those who passed and their rankings. Since most pub
lic employees obtain their positions through civil service exams, 
eligible lists may be the best source of confirming an indi
vidual's qualification for a position. Further, it is unlikely 
that an agency maintains "biographies" concerning most of its 
employees. 
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With respect to your request to the Governor's Office for 
Motion Picture and Television Development, I point out that a 
request for records of the Governor's office may be directed to 
Harold Iselin, Records Access Officer, Executive Chamber, Albany, 
NY 12224. 

Lastly, you questioned whether a particular county offi
cial was the "Records Access Officer", or "Freedom of Information 
Officer" or both. Those titles are generally interchangeable. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~kJ:-J 1tfr.(;_ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee o n Open Government i s authorized to 
i ssue advisory opinions. The ensuing staff advisory opinion is 
based solel y upon the facts presented in your correspondence. 

Dear Mr. Murphy: 

I have received your letter and the correspondence 
attached to it, all of which reached this office on January 17. 

The correspondence consi sts o f two letters, the f i rst o f 
which is a request made in 1986 for "an appro x i mate schedule for 
road work t o be done in the Town of Catherine f o r 1986". The 
second letter is a request made on January 12 of this year to the 
Town Supervisor , John Wickham. You s ought a j ob descript ion for 
t he Town's highway superintendent, h i s work schedule, sal ary a nd 
related inf orma t ion. None of the information sought has appar
ently been made ava ilable. 

In th i s regard, I offer the following comments . 

First, it i s emphasized at the outset that the Freedom of 
Informat i on Law generally pertains to existing records . Section 
89(3 ) of the Law states in par t that an agency need not create 
records in response to a request. Therefore, to the extent that 
y our requests involve information that does not exist in the form 
of a record o r records, the Town would not be obl i ged to prepare 
records in order to sat i sfy your request. 

Second, to the extent that the information sought does 
exis t , I point out t hat the Freedom of Information Law is based 
upon a presumption of access. Stated d i fferently, all records of 
an agency are available, except to the extent that record s or 
portions thereof fal l within one or more grounds for denial 
appearing in section 87 (2) (a) through ( i ) of · the Law. 
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In my op1n1on, a work schedule, a log of work performed 
and attendance records would be accessible under the Law. 
Similarly, a job or duties description would, in my view, be 
available. Relevant to those kinds of records is section 
87 (2) (g). Although that provision represents one of the grounds 
for denial, due to its structure, it often requires disclosure. 
The cited provision states that an agency may withhold records 
that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data, 

ii. instructions to staff that 
affect the public; 

111. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government. •• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recanmendation and the like could in 
my view be withheld. 

Schedules and logs concerning work scheduled and performed 
would likely consist of factual information available under sec
tion 87 (2) (g) (i). A job or duties description would represent 
either instructions to staff that affect the public or the policy 
of the Town with respect to the nature of duties that must be 
performed by a person or persons holding a particular position. 
Those kinds of records would, in my opinion, be available under 
section 87 (2) (g) (ii} or (iii). Attendance records indicating 
days present or absent have been found by the Court of Appeals, 
the state's highest court, to be available [see Capital News
papers v. Burns, 109 AD 2d 292, aff'd 67 NY 2d 562 (1986)]. 
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or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 {1982)). 

In an effort to enhance compliance with the Freedom of 
Information Law, a copy of this opinion will be sent to the Town 
Supervisor. Enclosed are copies of the Freedom of Information 
Law, the Canmittee's regulations, and an explanatory pamphlet on 
the subject. Those materials will also be sent to the 
Supervisor. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

• Encs. 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Hon. John Wickham, Town Supervisor 
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Mr. Harold Robinson 
83-A-8069 
Drawer B 
Stormville, NY 12582-0010 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Robinson: 

I have received your letter of January 12 in which you 
raised a variety of questions concerning access to records. 

You indicated initially that you are i.nterested in obtain
ing medical records that were submitted into evidence at your 
trial. In this regard, it appears that the best source of those 
records would be the clerk of the court in which the trial was 
conducted. I point out, however, that the Freedom of Information 
Law would not apply to those records. That statute is applicable 
to records of an "agency", a term defined in section 86(3) of 
the Law to include: 

"any state or municipal department, 
board, bureau, division, canmission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 

In turn, section 86(1) of the Law defines "judiciary" to mean: 

"the courts of the state, including 
any municipal or district court, 
whether or not of record." 
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Based on the foregoing, the Freedom of Information Law 
excludes from its coverage the courts and court records. 
Nevertheless, many court records are available under other provi
sions of law (see e.g., Judiciary Law, section 255), and it is 
suggested that a request be directed to the clerk of the appro
priate court. 

The second area of inquiry pertains to records maintained 
by Consolidated Edison. Since that company is not a governmental 
entity, an agency, its records would not be covered by the Free
dom of Information Law. 

You also seek to request records pertaining to your case 
from the New York City Police Department and the office of the 
district attorney that prosecuted. Since I am unfamiliar with 
the with the nature or contents of the records in question, I 
cannot provide specific guidance. However, as a general matter, 
the Freedom of Information Law is based upon a presumption of 
access. Stated differently, all records of an agency are 
available, except to the extent that records or portions thereof 
fall within one or more grounds for denial appearing in section 
87 (2) (a) through (i) of the Law. Enclosed is a copy of the Law 
for your review. To request records from the Police Department, 
you ma_y apply to Ms. Eneta McAl ister, Records Access Officer, 
Public Information Section, New York City Police Department, 1 
Police Plaza, New York, NY 10038. A request for records of a 
district attorney should be directed to the records access offi
cer of the appropriate district attorney's office. 

Lastly, you wrote that you were informed that a report of 
a private investigator that you hired was being withheld from 
you. Again, a private investigator's records would not be sub
ject to the Freedom of Information Law, for they would not be 
agency records. Further, I am unfamiliar with provisions of law 
that might pertain to the situation. 

I hope that I have been of same assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

Sincerely, 

R!!h!. ~~~ 
Executive Director 
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Mr. William L. Catto 
Public Health Director 
Cayuga County Health Department 
160 Genesee Street 
P.O. Box 219 
Auburn, NY 13021 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence • 

Dear Mr. Catto: 

I have received your letter of ~anuary 16, as well as the 
materials attached to it. 

Your inquiry concerns rights of access by the subject of 
a complaint to a record identifying the person who made the 
complaint. In this regard, I offer the following comments. 

It is noted at the outset that, as a general matter, the 
Freedom of Information Law is based on a presumption of access. 
Stated differently, all records of an agency are available, ex
cept to the extent that records or portions thereof fall within 
one or more of the grounds for denial appearing in section 
87 (2) (a) through ( i) of the Law. 

From my perspective, the only basis fpr denial would be 
section 87 (2) (b), which permits an agency to withhold records 
when disclosure would constitute 11 an unwarranted invasion of 
personal privacy". 

With respect to complaints.made to an agency by a member 
of the public, it has generally been advised that the substance 
of a complaint is available, but that .those portions of the com
plaint which identify complainants may be deleted on the ground 
that disclosure would result in an unwarranted invasion of per-
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sonal privacy. I point out that section 89 (2) (b) states that 
"agency may delete identifying details when it makes records 
available 11

• Further, the same provision contains five examples 
of unwarranted invasions of personal privacy, the last two of 
which include: 

"iv. disclosure of information of a 
personal nature when disclosure would 
result in economic or personal hard
ship to the subject party and such 
information is not relevant to the 
work of the agency requesting or main
taining it; or 

v. disclosure of information of a 
personal nature reported in confi
dence to an agency and not relevant 
to the ordinary work of such agency. 11 

In my view, what is relevant to the work of an agency is the 
substance of the complaint, i.e., whether or not the complaint 
has merit. The identity of the person who made the complaint is 
often irrelevant to the work of the agency. If the deletion of 
identifying details would not serve to protect the privacy of the 

• complainant, the entire complaint could likely be withheld. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Clarence Adams 
78-A-1735 G-4-179 
Green Haven Correctional FacilitY, 
Drawer B 
Stormville, NY 12582-0010 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Adams : 

I have received your letter of January 17 in_which you 
referred to a letter that I ~ddressed to you on January 6. 

In the earlier correspondence, I indicated that I could 
not provide specific guidance, for the records in which you are 
interested were not described in detail. Your recent letter 
indicates that you are interested in obtaining-"notes and 
reports" prepared by two named Housing Authority police officers 
on the night of October 13, 1976 relating to your arrest. 

Once again, I must reiterate that I have no specific know
ledge of the contents of any such records, or whether those re
cords exist. However, I will more specifically describe the 
provisions of the Freedom of Information Law that would likely be 
relevant. 

Perhaps most important is section 87 (2) {e), which states 
that an agency may withhold records that: 

"are compiled for lawenfordem~nt 
purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or judicial proceed~ 
ings~ 
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ii. deprive a person of a right to 
a fair trial or impartial adjudica
tion: 

iii. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation, 
or 

iv. reveal criminal investigative tech
niques or procedures, except routine 
techniques and procedures ••• " 

Since the records were prepared by persons employed by the 
Authority, section 87 (2) {g) is also relevant. That provision 
permits an agency to withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data, 

ii. instructions to staff that 
affect the public, 

iii. final agency policy or de
terminations, or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or ex
ternal audits must be made available, unless a different ground 
for denial applies. Concurrently, those portions of. inter-agency 
or intra-agency materials that are re- flective of opinion, 
advice, recommendation and the like could in my view be withheld. 

As indicated in the earlier lette;: section 87 (2) (b) 
states that an agency may withhold records to the extent that 
disclosure would constitute .. an unwarranted invasion of personal 
privacy", and section 87 (2) {f) permits withholding when disclo
sure .. would endanger the life or safety of any person" • 
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I regret that I cannot be more specific in terms of rights 
of access to the records in question. It is suggested that you 
submit a request to Mr. Norman Parnass, the Authority's Records 
Access Officer. Your request should contain as much detail as 
possible in order to enable agency officials to locate the 
records. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Si~t±s.1~ 
Robert J. Freeman 
Executive Director 
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Mr. Dennis Dubey 
86-A-0700 F-5-257 
Green Haven Correctional Facility 
Drawer B 
Stormville, NY 12582-0010 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

• Dear Mr. Duboy: 

• 

I have received your letter of January 16, which concerns 
your request for a copy of a pre-sentence report pertaining to 
you. 

According to your letter, you have unsuccessfully re
quested the pre-sentence report from both the Albany county Pro
bation Department and the sentencing judge. You added that the 
report is needed for an appeal. 

In this regard, I offer the following comments. 

It is noted at the outset that, although the Freedom of 
Information Law provides broad rights of access to records, the 
first ground for denial, section 87(2) (a), states that an agency 
may withhold records or portions thereof that " ••• are speci
fically exempted from disclosure by state• or f_ederal statute ••• " 
Relevant under the circumstances is section 390.50 of the Crim
inal Procedure Law concerning pre-sentence reports. Subdivi
sions (1) and (2) of section 390.50 state in relevant part that: 

', 

"1. Any pre-sentence report or 
memorandum submitted to the court 
pursuant to this article and any 
medical, psychiatric or social agen
cy report or other information 
gathered for the court by-a proba
tion department, or submitted 
directly to the court, in connection 
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with the question of sentence is 
confidential and may not be made 
available to any person or public or 
private agency except where speci
fically required or permitted by 
statute or upon specific authoriza
tion of the court. 

11 2. (a) Not less than one court day 
prior to sentencing, unless such 
time requirement is waived by the 
parties, the pre-sentence report or 
memorandum shall be made available 
by the court for examination and for 
copying by the defendant's attorney, 
the defendant himself, if he has no 
attorney, and the prosecutor. In 
its discretion, the court may except 
from disclosure a part or parts of 
the report or memoranda which are 
not relevant to a proper sentence, 
or a diagnostic opinion which might 
seriously disrupt a program of 
rehabilitation, or sources of infor
mation which have been obtained on a 
promise of confidentiality, or any 
other portion thereof, disclosure of 
which would not be in the interest 
of justice. In all cases where a 
part or parts of the report or 
memoranda are not disclosed, the 
court shall state for the record 
that a part or parts of the report 
or memoranda have been excepted and 
the reasons for its action. The 
action of the court excepting infor
mation from disclosure shall be 
subject to appellate review. The 
pre-sentence report shall be made 
available by the court for examina
tion and copying in connection with 
any appeal in the case, including an 
appeal under this subdivision." 

\_ 
As such, pre-sentence reports are confidential with respect to 
the public and may be made available to a defendant only by a 
court. Since you referred to the possible importance of the 
report relative to an appeal, I point out that the last sentence 
of subdivision (2) of section 390.50 represents an amendment. 
In a decision concerning the amendment, it was found that: 
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"The obvious purpose of the legislature 
in enacting Chapter 132 of the Laws of 
1984 was to make the presentence re
port generally more accessible to 
counsel and/or the defendant prose. 
The spirit of such amendments was open 
disclosure and discussion of the in
formation before the Court in sen
tencing and/or appelative review of 
sentencing and the need to remedy 
the mischief created by bureaucratic 
roadblocks to that process. There
fore, this court holds that the 
agency should be obligated to make 
them available pursuant to court 
order ••• " [see People v. Zavaro, 
4 81 NY S 2 d 8 4 5, 8 4 6 ( 19 8 4) ] • 

In view of the foregoing, it is suggested that you seek a 
court order from the sentencing judge authorizing disclosure 
pursuant to section 390.50 of the Criminal Procedure Law. You 
might also want to discuss the matter with your attorney. 

I hope that I have been of some assistance. Should any 
• further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~(1,f,.,__ 
Robert J. Freeman 
Executive Director 
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Mr. Harry Gaillard 
84-B-2346 
Great Meadow Correctional Facility 
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January 30, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely ueon the facts presented in your correspondence. 

Dear Mr. Gaillard: 

I have received your letter of January 9, which reached 
this office on January 19. 

Your first area of inquiry involves difficulties that you 
have faced concerning requests for records kept at your facility. 

In this regard, as a general matter, requests cannot be 
"ignored". The Freedom of Information Law and the regulations 
promulgated by the Committee on Open Government (21 NYCRR Part 
1401), which govern the procedural aspects of the Law, provide 
guidance concerning agencies• obligations to respond to requests 
in a timely manner. Specifically, section 89(3) of the Freedom 
of Information Law and section 1401.5 of the Committee's regula
tions provide that an agency must respond to a request within 
five business days of the receipt of a request. The response can 
take one of three forms. It can grant access, deny access, and 
if so, the denial should be in writing stating the reasons, or 
the receipt of a request may be acknowledged in writing if more 
than five business days is necessary to-review or locate the 
records and determine rights of access. When the receipt of the 
request is acknowledged within five business days, the agency has 
ten additional business days to grant or deny acce.ss. Further, 
if no response is given within five business days of receipt of a 
request or within ten business days of the acknowledgement of the 
receipt of a request, the request is considered "constructively 
denied" [see regulations, sections 1401.5 (d) and 1401.7 (c)]. 
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In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Conunittee [see Freedom of Information Law, section 89(4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) {a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)). 

Second, you wrote that, in some instances, the records 
access officer "has intentionally given inflated prices to hamper 
and discourage (you] from purchasing the requested records". 
Assuming that records are accessible under the Freedom of Infor
mation Law, you may inspect the records at no charge~ if you 
want copies made, the agency may charge up to twenty-five cents 
per photocopy. 

Third, you asked what penalties may be imposed against an 
agency that fails to comply with the Freedom of Information Law. 
The only "penalty" would involve a situation in which a person 
denied access challenges the denial in court and "substantially 
prevails". In such a case, if the agency lacked a reasonable 
basis for withholding, and if the records are of clearly signi
ficant interest to the general public, a court may award reason
able attorney's fees to the petitioner [see Freedom of Infor
mation Law, section 89 {4) (c)]. 

You also asked whether you can obtain a copy of an inmate 
grievance submitted by a person other than yourself at another 
facility. Without knowledge of the contents of such a record, I 
cannot provide specific guidance. However, section 87(2) (b) of 
the Freedom of Information Law permits an agency to withhold 
records to the extent that disclosure would result in "an unwar
ranted invasion of personal privacy". I would conjecture that 
section 87(2) (b) would be relevant to the record you described. 

\ 
Lastly, I have no information dealing with the Public 

Health Law generally. I have, however, enclosed a copy of a 
brochure published by the State Department of Health concerning 
patients' rights of access to medical records. Also enclosed are 
copies of "You Should Know 11

, which pertains to the Personal Pri
vacy Protection Law, and the regulations promulgated by the 
Department of Correctional Services pursuant to the Freedom of 
Information Law. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~~{,~-
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise i ndicated. 

Dear Mr. Sanmers: 

I have rece i ved your letter of January 20, as well as the 
correspondence attached to it. 

By way of background, in October, you submitted a request 
to the Westchester County Clerk to "survey all records of filed 
and granted Pistol Permit applications". Based upon -conversa
tions with staff, you expressed the - understanding that approved 
applications are stapled to "non-public doc\.lll\ents". Conse
quently, the Clerk permits the public to inspect a maximum of 
twenty-f i ve applications per day. You suggested that.:. the records 
should be kept in a way that would permit the public to readily 
inspect accessible records, i.e., "in a manner that is conduci ve 
to survey". 

You have requested an advisory opinion on the matter. In 
this regard, I offer the following ccmments • . 

First, as you are aware, section 400.00(5) -of the- Penal 
Law i ndicates that approved pistol license applicat i ons -are pub
lic records. In this instance, attached to those public records 
is related documentation that could justifiably be withheld. · 
Therefore, in order to permit -the inspection of -public records, 
personnel must separate the public port'ions of the ·documentation 
from those other portions of a file or record. - That system • 
effectively precludes the public from gaining unrestricted access 
to the files cont aining approved pistol license applications. It 
also necessitates that requests -be made in advance in order that 
staff can retrieve accessible documents. . J 



• 

• 

Mr. Jeffrey Sommers 
February 1, 19 89 
Page -2-

Second, the Freedom of Information Law deals with rights 
of access to records. Although from your perspective it would be 
preferable if approved applications were kept separately from 
other records, thereby permitting continual access, the Freedom 
of Information Law does not address the manner in which agencies 
maintain records. 

Third, on your behalf, I have contacted Ms. Cecilia 
Bikkal, Legal Advisor to the County Clerk. She informed me that 
the clerk maintains index cards that identify some 55,000 license 
holders by name and file number. Access to the index cards is 
unrestricted. On the basis of the index cards, the public can 
identify license holders in order that approved license applica
tions may be requested. Ms. Bikkal also told me that, at one 
point, you were interested in applications approved by particular 
judges, and that in 1987 a computer system was developed that 
permits the retrieval of applications authorized by a particular 
judge. On the basis of that kind of list, again, up to 
twenty-five applications may be requested per day. Ms. Bikkal 
also indicated that individual applications may be requested by 
name, date or serial number. As such, there are a variety of 
methods of attempting to obtain approved license applications • 

In my view, the question is whether the procedure esta
blished by the County Clerk, whereby a maximum of twenty-five 
approved applications is furnished per day, is reasonable and 
consistent with the Freedom of Information Law. It does not 
appear that the County is denying access to records7 rather it 
is attempting to regulate access in consideration of the burden 
imposed upon the agency. Further, although the agency has the 
capacity to locate the records sought, it is questionable, in my 
opinion, whether a request to review 55,000 applications would 
"reasonably describe" the records sought as required by section 
89(3) of the Law. If a court determined that a reque§t ·to review 
"all" approved pistol applications does not "reasonably describe" 
the records sought, it would appear that requests would be re
quired to be submitted on the basis of names, the dates that 
applications were granted, or by serial number. I point out that 
in a recent decision involving a request for a voluminous number 
of records, many of whi~h were clearly available, the court found 
that acceding to the request "would bring in its wake an enormous 
administrative burden that would interfere with the day-to-day 
operations of an already heavily burdened bureaucracy" (Fisher & 
Fisher v. Davison, Sup. Ct., New York Cty., NYLJ, Oct. 6, 
1988). On that basis and others, the court dismissed the peti
tion. 

Without knOW'ledge of the extent of the burden imposed upon 
the County Clerk when it is necessary to retrieve and separate 
accessible records from others, I cannot conj_;..ecture as to the 
propriety of the limitation on the specific number of records 
that are made available on a daily basis. However, it is clear, 
in my opinion, that under the circumstances, it would be inappro-
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priate to permit unrestricted access to files containing approved 
pistol license applications, for those files include other 
records. In addition, it is emphasized that Ms. Bikkal sug
gested that you request records in advance in order to maximize 
access. In our conversation, she expressed a willingness to make 
twenty-five applications available your review every business 
day. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Cecilia Bikkal 

Sincerely, 

K~~11f~-
Robert J. Freeman 
Executive Director 

J 
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Mr. Paul Moses 
Reporter 
New York Newsday 
U.S. Courthouse 
Press Room, Room 508-A 
40 Foley Square 
New York, NY 10007 

Dear Mr. Moses: 

I have received your letter of January 18 and the mater
ials attached to it. For reasons unknown, your correspondence 
did not reach this office until January 30. 

According to the correspondence, you "recently waited 13 
months for the New York City Department of Environmental 
Protection's legal office to acknC1,N'ledge a freedom-of-information 
request". I agree with your statement that the agency's response 
is "inadequate". In this regard, I offer the following ccmments. 

First, by way of background, section 89(1) (b) {jii) of the 
Freedom of Information Law requires the Ccmmittee on Open Govern
ment to promulgate general regulations pertaining to the pro
cedural aspects of the Law (see attached 21 NYCRR Park 1401). In 
turn, section 87 (1) requires each agency to adopt regulations 
"pursuant to such general rules as may be promulgated by the 
committee on open government in conformity with the provisions of 
this article" (the Freedom of Information Law). 

Second, the Freedom of Information Law and the Committee's 
regulations provide guidance concerning the procedural require
ments for responding to requests. Specifically, section 89(3) of 
the Freedom of Information Law and section 1401.5 of the 
Committee's regulations provide that an agency must respond to a 
request within five business days of the receipt of a request. 
The response can take one of three forms. It can grant access, 
deny access, and if so, the denial should be in writing stating 
the reasons, or the receipt of a request may .... be acknC1,N'ledged in 
writing if more than five business days is ne'cessary to review or 
locate the records and determine rights of access. When the 
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receipt of the request is acknowledged within five business days, 
the agency has ten additional business days to grant or deny 
access. Further, if no response is given within five business 
days of receipt of a request or within ten business days of the 
acknowledgement of the receipt of a request, the request is con
sidered "constructively denied" [see regulations, sections 
1401.5 (d) and 1401.7 (c)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89 (4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

Based on the foregoing and an assumption that the 
Committee's regulations are binding upon agencies with respect to 
the time limits for response, the time within which the Depart
ment responded to your request is inconsistent with those 
regulations. 

It is noted, too, that the regulations promulgated by 
Mayor Koch pursuant to the Freedom of Information Law are consis
tent with those adopted by the Committee on Open Gov~rnment. The 
Mayor's regulations, which became effective in 1979, state in 
part in section 5(d): 

"If because of unusual circumstances, 
an agency is unable to determine with
in five days whether to grant, deny or 
otherwise respond to a request for 
inspection and copying, the records 
access officer shall, within such five 
day period, acknowledge receipt of the 
request in writing to the requesting 
party, stating the approximate date, 
not to exceed ten business days from 
the date of the acknowledgement, by 
which a determination with respect to 
the request will be made. If the 
agency does not make a determinition 
with respect to the request within ten 
days from the date of such acknow-
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ledgement, the request may be deemed 
denied and an appeal may be taken to 
the person or body designated in the 
agency to hear appeals." 

As such, the Mayor's regulations applicable to agencies within 
the jurisdiction of his office include time limits for responding 
to requests. Those time limits were exceeded in the situation 
that you described. 

In an effort to enhance compliance with the Freedom of 
Information Law, copies of this letter will be sent to Department 
officials. 

I hope that I have been of some assistance. Should any 
questions arise, please feel free to contact me. 

Sincerely, 

~(f ,1 ,f ~-
Robert J. Freeman 
Executive Director 

RJF:jm 

cc: Harvey w. Schultz, Commissioner 
Marie Dooley 
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Ms. Miriam Gettinger 

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

February 1, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions . The ensuing staff adv isory op inion is 
based solely upon the facts presented i n your correspondence . 

Dear Ms. Gettinger: 

I have received your letter of January 23, as well as the 
materials attached to it; 

As I understand the -situation~ in conjunction with a 
grievance, you have requested various records from the 
Putnam/Northern Westchester BOCES. Among the records sought were 
var ious minutes of meetings, information reflective of criteria 
used to take certain action, and "appointment and assignment" 
letters pertaini ng to certain other teachers employed by the 
BOCES. Although many of the records were disclosed, those in
volving the other teachers were withheld. In denyinq_your re
quest for those records, the records access officer wrote that: 
"We consider teacher files to be confidential -and will not re
lease them under the Freedom of Information law. We are treating 
this request in the same way we would treat a request from a 
member of the public who asked to review documents in your per
sonnel file". You appeared the denial without success . In his 
affirmance -of the records access officer's denial, Dr. · J ohn J . .. 
Battles, District Superintendent, wrote that: "The documents you 
have requested are found in the personnel files of indiv i dual 
teachers. The teachers involved have refused to release these 
documents. Therefore, your appeal is denied". 

You have requested my -views on the matter. Iri this 
regard, I offer the ,,-following comments . 
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First, as a general matter, the Freedom of Information Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. 

Second, there is nothing in the Freedom of Information Law 
that deals specifically with personnel records or personnel 
files. Further, the nature and content of so-called personnel 
files may differ from one agency to another, and from one 
employee to another. In any case, neither the characterization 
of documents as "personnel records" nor their placement in per
sonnel files would necessarily render those documents "conf iden
tial" or deniable under the Freedom of Information Law (see 
Steinmetz v. Board of Education, East Moriches, Sup. Ct., 
Suffolk Cty., NYLJ, Oct. 30, 1980). On the contrary, the con
tents of those documents serve as the relevant factors in deter
mining the extent to which they are available or deniable under 
the Freedom of Information Law. 

Third, the provision in the Freedom of Information Law of 
most significance under the circumstances is, in my view, section 
87(2) (b). That provision permits an agency to withhold records 
to the extent that disclosure would constitute 11an unwarranted 
invasion of personal privacy". Although that standard is flex
ible and reasonable people may have different views regarding 
privacy, the courts have provided significant direction, particu
larly with respect to the privacy of public officers and 
employees. It has been held in a variety of contexts that public 
employees enjoy a lesser degree of privacy than others, for pub
lic employees are required to be more accountable than others. 
Further, with respect to the Freedom of Information Law, it has 
generally been determined that records pertaining to public em
ployees that are relevant to the performance of their_duties are 
available, for disclosure in those instances would result in a 
permissible rather than an unwarranted invasion of personal pri
vacy [see Farrell v. Village Board of Trustees, 372 NYS 2d 905 
{1975) 1 Gannett Co. v. County of Monroe, 45 NY 2d 954 {1978), 
Montes v. State, 406 NYS 2d 664 (Court of Claims, 1978): Stein
metz v. Board of Educatton, East Moriches, supra: Capital News
papers v. Burns, 67 NY 2d 562 (19 86): Sinicropi v. County of 
Nassau, 76 AD 2d 838 (1980): Geneva Printing Co. v. Village of 
Lyons, Sup. Ct., Wayne Cty., March 25, 1981]. Conversely, to 
the extent that records or portions of records are irrelevant to 
the performance of one's official duties, it has been held that 
section 87{2) (b) may appropriately be asserted [see Wool, Matter 
of, Sup. Ct., Nassau Cty., NYLJ, November 22, 1988'and Minerva 
-V: Village of Varley Stream, Sup. Ct., Nassau Cty., May 20, 
1981]. 
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Further, in one of the decisions cited above, the Court of 
Appeals held that: 

"The Freedom of Information Law expresses 
this State's strong commitment to open 
government and public accountability and 
imposes a broad standard of disclosure 
upon the State and its agencies (see, 
Matter of Farbman & Sons v New York City 
Health & Hosps. Corp., 62 NY2d 75, 79). 
The statute, enacted in furtherance of 
the public's vested and inherent 'right 
to know', affords all citizens the means 
to obtain information concerning the day
to-day functioning of State and local 
government thus providing the electorate 
with sufficient information to 'make in
telligent, informed choices with respect 
to both the direction and scope of govern
mental activities' and with an effective 
tool for exposing waste, negligence and 
abuse on the part of government officers 
(Matter of Fink v Lefkowitz, 47 NY2d 567, 
571 [citing Public Officers Law section 84]). 
"To implement this purpose, FOIL provides 
that all records of a public agency are 
presumptively open to public inspection 
and copying unless otherwise specifically 
exempted (see, Public Officers Law section 
87 [2]: Matter of Farbman & Sons v New York 
City Health and Hosps. Corp., 62 NY2d 75, 
79-80, supra) ••• Exemptions are to be 
narrowly construed to .provide maximum 
access, and the agency seeking to pre-
vent disclosure carries the burden of 
demonstrating that the requested mater-
ial falls squarely within a FOIL exemp-
tion by articulating a particularized and 
specific justification for denying access 
(see, Matter-of Farbman & Sons v New York 
City Health & Hasps. Corp., 62 NY2d 75, 
80, supra: Matter of Fink v Lefkowitz, 
47 NY 2d 567, 571. •• " (67 NY 2d 564-566). 

From my perspective, a record indicating that a person has 
been_appointed or assigned to a particular position would be 
available. I do not believe that disclosure would result in an · 
unwarranted invasi:on1:of personal privacy, for the record is rele
vant to the performance of the duties of the person appointed or 
assigned as well as the appointing authority. Moreover, a deci
sion to appoint an individual to a position is likely reflec
tive of a final agency determination and would, therefore, be 
accessible pursuant to section 87 (2) (g) (iii) of the Freedom of 
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Information Law (see attached). It is also noted that section 
87 (2) (b) of the Law requires that each agency must maintain 11 a 
record setting forth the name, public office address, title and 
salary of every officer or employee of the agency". As such, by 
reviewing an agency's payroll record, the public has the ability 
to know the identities, titles and salaries of all public 
employees. 

Lastly, I point out that, based upon judicial rnterpreta
tions of the Freedom of Information Law, neither a request for 
nor a promise of confidentiality would be relevant to a deter
mination of rights granted by the Law. In Washington Post v. 
Insurance Department, the Court of Appeals held that a premise or 
assertion of confidentiality is all but meaningless and that, 
unless one or more of the grounds for denial appearing in the 
Freedom of Information Law may appropriately be asserted, records 
must be disclosed (61 NY 2d 557, 567 (1984)]. Similarly, in a 
case in which a law enforcement agency permitted persons report
ing incidents to indicate on a form their preference concerning 
the agency's disclosure of the incident to the news media, the 
Appellate Division found that, as a matter of law, the agency 
could not withhold the record based upon the "preference" of the 
person who reported an offense. Specifically, in Johnson News
paper Corporation v. Call, Genesee County Sheriff, 115 AD 2d 335 
(1985), it was found that: 

"There is no question that the 'releas
able copies' of reports of offenses pre
pared and maintained by the Genesee 
County Sheriff's office on the forms 
currently in use are governmental re
cords under the provisions of the Free
dom of Information Law (Public Officers 
Law art 6) subject, however, to the pro-::_ 
visions establishing exemptions (see, 
Public Officers Law section 87 [2]). We 
reject the contrary contention of respon
dents and declare that disclosure of a 
'releasable copy' of an offense report 
may not be denied, as a matter of law, 
pursuant to Public Officers Law section 
87(2) (b) as constituting an 'unwarranted 
invasion.of personal privacy' solely 
because the person reporting the offense 
initials a box on the form indicating 
his preference that 'the incident not 
be released to the media, except for 
pol ice ,Jnves t iga ti ve purposes or foll ow
ing arrest'." 
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Based upon the foregoing, I do not believe that consent to 
disclose by the subjects of the records is relevant to a decision 
to grant or deny access to the records. Assuming that records 
are accessible under the Freedom of Information Law, they should 
be made available to you or to any member of the public, notwith
standing the absence of consent given by those who are the sub
jects of the records. 

In an effort to enhance compliance with the Freedom of 
Information Law, a copy of this opinion will be sent to Dr. 
Battles. 

I hope that I have been of same assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

• cc: Dr. John J. Battles, District Superintendent 
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Mr. Emanuel Cruz 
83-A-1998 
Green Haven Correctional Facility 
Drawer B 
Stormville, NY 12582 

Dear Mr. Cruz: 

I have received your letter of January 20, as well as the 
materials attached to it • 

In brief, since 19 86, you have been seeking various re
cords from the New York City Police Department, including the 
Department's "business index file (ownership and or proprietor) 
of the Webster Deli, located at 1965 Webster Avenue, Bronx, New 
York (that would be a part of the 46 precinct) business index 
files for the year 1980 through 1981". Although you have ob
tained much of the information sought, the "business index file" 
has not yet been disclosed. You added that you were the pro
prietor of the Webster Deli for the period in question. Most 
recently, on December 30, you against requested the.cr..ecord. On 
January 11, the receipt of your request was acknowledged, and you 
were informed that you will be notified when a determination is 
made. 

You have requested assistance in the matter. In this 
regard, I offer the following comments. 

First,it is noted that the Freedom of Information Law 
pertains to existing records. Section 89(3) of the Law states in 
part that an agency need not create a record in response to a 
request. Since the information in which you are interested was 
appa_rently prepared several years ago, it is possible that the 
records containing that information may have been discarded. If 
that is so, the Polipe Department would not be obliged to create 
a new record on your,behalf. If the record no longer exists, a 
response should so indicate. 
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Second, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87 (2) (a) through (i) of the Law. 
If the information sought exists in a record, I believe that it 
would be available under the Law, for it would pertain to you, 
and because none of the grounds for denial could appropriately be 
asserted. 

Third, under the regulations promulgated by the Committee 
on Open Government (21 NYCRR Part 1401.5} and the Mayor's Uniform 
Regulations adopted under the Freedom of Information Law, when an 
agency acknowledges the receipt of a request, the agency has ten 
business days from the date of the acknowledgement to respond by 
granting or denying access to the record sought. If the agency 
fails to respond within that period, you may consider the request 
to have been constructively denied, and you may appeal the denial 
on that basis. With respect to appeals, section 89(4) (a) of the 
Freedom of Information Law states in relevant part that: 

"any person denied access to a re
cord may within thirty days appeal 
in writing such denial to the head, 
chief executive or governing body 
of the entity, or the person there
for designated by such head, chief 
executive, or governing body, who 
shall within ten business days of 
the receipt of such appeal fully ex
plain in writing to the person re
questing the records the reasons for 
further denial, or provide access to 
the record sought." 

I believe that the person designated to make determinations 
following appeals is Mr. John J. Grimes, Assistant Deputy 
Commissioner for Civil Matters. 

I hope that I have-been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~--1 titl.--l_, --.. 
Robert J. Freeman 
Executive Director 
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Mr. David Corbin 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely u pon the facts presented in your correspondence . 

Dear Mr . Corbin : 

I have received your lett ers of January 25 and January 27 , 
as well as the materials attached to them. You have raised a 
series of questions relat i ng to a request for records directed to 
the Division of Housing and Canmunity Renewal (DHCR). 

By way of background , you sought to inspect various re
cords of DHCR on September 7 . Since you received no response 
within five business days, you appealed DHCR's constructive 
denial of your request on September 16. Paul Blank , DHCR ' s 
Appeals Officer, responded on October 17 and denied your request. 
You pointed our that, for reasons that are unclear, DHCR ' s Re
cords Access Officer, John Procopio, responded to and denied your 
initial request on January 3. 

Your appeal indicates that you requested to inspect : 

"1) Any and all records, including 
books, maintained in the law .1 ibraries 
of DHCR's Gertz Plaza, Jamaica , New 
York and the Fordham Plaza, Bronx, 
new York offices. 

2) Any and all indices, which cate
gorize by subject matter or by sec 
tion number of the regulations, the 
determinations made in every docket , 
as well as cases involving rent 
regulation which were subject to 
judicial review, -dating back to the 
commencement of rent control. 
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3) Any and all determinations, which 
are required by either laws or regu
lations to be available for public 
inspection." 

In response to the appeal, Mr. Blank wrote: 

11 a) That with regard to the records 
as itemized in paragraph 1 of your 
appeal, wherein you seek to examine 
all records, books, etc. maintained 
in law libraries, etc., your request 
fails to reasonably describe that 
which is requested. 

b) That with regard to indices re
ferred to in paragraph 2 of your appeal, 
arrangements to have same created are 
now underway. Presently no complete 
or official index exists, and no re
quirement exists for creating an index 
for matters predating the State's 
takeover of the rent regulatory sys
tem in April 1984. 

c) That with regard to the third num
bered paragraph of your appeal to 
examine and obtain copies of any and 
all determinations, same fails to 
reasonably describe that which you 
request. Were same adequately des
cribed then subject to redaction of 
names and addresses and rental infor
mation, etc., to protect the privacy 
of persons involved, etc., same can 
be made available to you at a cost 
of $.25 per page, upon receipt of a 
deposit therefor to cover the quantity 
of items to be ordered. 

You asked whether I concur with Mr. Blank' s response, 
particularly in consideration of Corbin v. Eimicke (Supreme 
Court, New York County, December 19, 1988). Corbin involved a· 
situation in which the petitioner (you) sought to inspect numbers 
and labels appearing on boxes of DHCR records stored at Leahy 
Business Archives, Inc. The Court granted the petition and per
mitted "a simple visual inspection of the outside of the 
boxes ••• ". The order did not deal with the standard that an 
applicant "reasonably describe 11 the records sought as required by 
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section 89(3) of the Freedom of Information Law, nor did it deal 
with rights of access to the contents of the box in which you 
were interested, should that box be found. In short, I do not 
believe that Corbin is necessarily relevant in terms of substance 
or precedential value. 

From my perspective, although I am unfamiliar with the 
volume of materials maintained by DHCR, it appears that the re
sponse was appropriate. As suggested earlier, section 89(3) of 
the Freedom of Information Law requires that an applicant 
"reasonably describe" the records sought. Based upon a decision 
rendered by the Court of Appeals, a request meets that standard 
when the agency can "locate and identify" the records [see 
Konigsberg v. Coughlin, 68 NY 22d 245, 249 (1986)]. While DHCR 
can undoubtedly locate its libraries, the first aspect of your 
request is so general and broad that it would not permit the 
identification of records found within those libraries. In 
short, in my view, that portion of your request did not 
"reasonably describe" the records sought. 

In the second aspect of the request, you asked for 
"indices" that categorize determinations and cases. Mr. Blank 
indicated that no such indices currently exist. With respect to 
the Freedom of Information Law, section 89(3) states in part that 
an agency generally need not create a record in response to a 
request. Under the circumstances, I do not believe that the 
Freedom of Information Law would require DHCR to prepare the 
kinds of indices that you requested. Although section 87(3) (c) 
of the Freedom of Information Law requires that each agency main
tain a "reasonably detailed current list by subject matter, of 
all records in the possession of the agency", judicial decisions 
indicate that section 87 (3) (c) does not require that opinions of 
or final orders issued by agencies be indexed by topic or compon
ents [see D'Alessandro v. Unemployment Insurance Appeal Board, 
56 AD 2d 962 (1977) and Wattenmaker v. NYS Employees' Retirement 
System, 95 AD 2d 910 (1983)]. 

The third aspect of your request pertains to "any and all 
determinations, which are required by either laws or regulations 
to be available for public inspection". ·For reasons expressed 
with regard to the first portion of your request, it appears that 
you would not have reasonably described the records. 

I point out that in a recent decision involving a request 
for thousands of records, the Court upheld the agency's denial, 
stating that: 

"Petitioner's actual demand transcends 
a normal or routine request by a tax
payer. It violates individual privacy 
interests of thousands of persons ••• and 
would bring in its wake an enormous ad
ministrative burden that would interfere 
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with the day-to-day operations of an 
already heavily burdened bureaucracy" 
(Fisher & Fisher v. Davison, Supreme 
Court, New York Cty., Oct. 6, 1988). 

Again, I am unfamiliar with 
the scope of your request. 
voluminous, the points made 
be apt. 

the volume of records falling within 
However, if the number of records is 
in Fisher & Fisher would apparently 

You referred to the State Administrative Procedure Act, 
section 307. While that statute may be relevant to DHCR's duty 
to maintain an index by "subject" of its determinations, the 
requirements of section 307 are separate and distinct from the 
Freedom of Information Law. As such, issues arising under the 
State Administrative Procedure Act are beyond the scope of the 
jurisdiction of this office. 

You asked whether, if you seek to inspect the records 
described in section 26-410(e) of the New York City Rent Control 
Law, which is part of the Unconsolidated Laws, additional 
specificity would be necessary. The cited provision refers to 
the "city rent agency". That phrase is defined in section 
26-403(b) to mean DHCR. Section 26-410(e) states that: 

"The city rent agency shall compile and 
make available for public inspection at 
reasonable hours at its principal office 
and at each appropriate local office a 
copy of each decision rendered by it upon 
granting, or denying, in whole or in part, 
any protests filed under this section and 
shall have available at each appropriate 
local office a register of properties con
cerning which a vacate order was issued by 
a city department having jurisdiction or 
proceedings have been brought to determine 
whether any housing accommodations therein 
became vacant as a result of conduct pro
sribed by subdivision d of section 26-412 
of this chapter. 11 

I am unaware of the manner in which the decisions described above 
are maintained. Since you indicated that you "merely want to 
browse through the decisions", without knowledge of the manner in 
which the decisions are kept, or the volume of those decisions, I 
cannot provide specific guidance. 

With respect to the same provision, you asked whether the 
records constitute a "system of records". That phrase arises· 
under the Personal Pr1vacy Protection Law and is defined to mean: 
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"any group of records pertaining to one 
or more data subjects from which personal 
information is retrievable by use of the 
name or other identifier of a data sub-
j e ct " [section 9 2 ( 11 ) ] • 

A "data subject II is a "natural person about whom personal inf or
ma tion has been collected by an agency" [Personal Privacy Pro
tection Law, section 92(3)]. If for example, decisions can be 
retrieved by means of an individual's name or other identifying 
details pertaining to the individual, it appears that the records 
in question would constitute a system of records. If they cannot 
be retrieved on that basis, but rather chronologically or by 
location, for instance, I do not believe that the records would 
constitute a system of records. 

You wrote that "past practice has been to make these deci
sions available without redacting names and addresses", and you 
asked whether "there is any requirement under FOIL or [section] 
307(h) of the State Administrative Procedure Act or other law to 
redact this information. Again, the Administrative Procedure Act 
falls beyond the scope of our jurisdiction. HO'W'ever, section 
89(2) (a) provides that an agency may delete identifying details 
from records to protect against unwarranted invasions of personal 
privacy. If it is determined that disclosure would constitute an 
unwarranted invasion of personal privacy, I believe that DHCR 
would be precluded from disclosing. Section 96(1) of the Per
sonal Privacy Protection Law precludes state agencies from dis
closing personal information, except in conjunction with para
graphs (a) through {n) of that provision. In turn, section 
89(2-a) of the Freedom of Information Law states that: 

"Nothing in this article shall permit 
disclosure which constitutes an un
warranted invasion of personal privacy 
as defined in subdivision two of this 
section if such disclosure is prohibited 
under section ninety-six of this chapter." 

"If there is a lawful requirement· to redact this 
information", you expressed the belief that DHCR could charge 
$0.25 per page only if copies were requested". You added that: 
"Otherwise, [you] believe DHCR could cover the names and 
addresses and make them available for inspection without requir
ing payment of a fee". You asked whether I agree with your 
contention. If certain aspects of records may or perhaps should 
be withheld, there may be no way of permitting inspection of 
those records short of preparing photocopies, from which appro
priate portions would be deleted. I am unaware of how an agency 
would "cover" names and addresses while permitting inspection. 
If redactions cannot effectively be made without photocopying the 
records, I believe that you could be required to pay the fee. 
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I am not an expert with respect to the New York City Rent 
Control Law. However, of possible significance is section 
26-409(h) of the Unconsolidated Laws, which originally appeared 
as section YSl-7.0(h) of the New York City Administrative Code. 
That provision states that: 

"The city rent agency shal 1 not publish 
or disclose any information obtained 
under this title that the city rent 
agency deems confidential or with refer
ence to which a request for confidential 
treatment is made by the person furnish
ing such information, unless the city 
rent agency determines that the withhold
ing thereof is contrary to the public 
interest. 11 

Moreover, case law has held that, although the city rent 
agency does not have absolute discretion to publish or disclose 
any information in its possession, the provision quoted does 
authorize the agency to prohibit disclosure where there is a 
rational basis for such a determination in light of the nature, 
purpose and application of the particular matter involved 
[Bernkrant v. City Rent and Rehabilitation Administration, 1963, 
40 Misc. 2d 157, 242 NYS 2d 753, aff'd 20 AD 2d 682]. Since I 
am not an expert in the area of rent control law, I do not know 
the relevance of section 26-409(h) to your inquiry. 

Your next series of questions involve various aspects of 
DHCR's regulations. 9 NYCRR 2650.6 requires that a request 
"specifically describe" the records sought. That requirement is 
more restrictive than section 89(3) of the Freedom of Information 
Law, which requires that an applicant "reasonably describe" 
records. 9 NYCRR 2650.S(c) states essentially that when the 
receipt of a request is acknowledged, DCHR has 30 days to grant 
or deny a request. That provision is inconsistent with the regu
lations promulgated by the Committee on Open Government, 21 NYCRR 
1401. 5 (d), which states that an agency has 10 business days fol
lowing the acknowledgement of the receipt of a request to grant 
or deny access. I point out, too, that section 87(1) of the 
Freedom of Information Law states that agencies shall adopt 
regulations "pursuant to such general rules and regulations as 
may be promulgated by the committee on open government ••• ". 9 
NYCRR 2650.ll(b) (4) requires that payment for copies be made by 
u. s. money order or by certified bank check". In my: view, legal 
tender, cash, must be accepted. Further, as you indicated, it 
has been held that an agency must accept "United States currency" 
as payment of fees for copies (Reese v. Mahoney, Supreme County, 
Erie County, June 28, 1984). 
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Section 9 NYCRR 2050.1 states that records maintained by 
DHCR for the purpose of administering the New York City Emergency 
Housing Rent Control Law "shall be deemed confidential 11. It is 
your view that those regulations conflict with the Freedom of 
Information Law and other regulations promulgated by DHCR. In 
this regard, as a general matter, I believe that records may be 
considered confidential only when a statute, an act of the State 
Legislature, permits or requires confidentiality. In those 
instances, records fall within the scope of section 87(2) {a) of 
the Freedom of Information Law, which pertains to records that 
"are specifically exempted from disclosure by state or federal 
statute". Moreover, it has been held that an agency's rules or 
regulations do not constitute statutes for purposes of interpret
ing the Freedom of Information Law, and that they cannot diminish 
rights conferred by the Freedom of Information Law. It is 
possible, however,that the regulations in question reiterate 
language contained in a statute. For example, as indicated 
earlier, section 26-409(h) of the Unconsolidated Laws confers 
confidentiality, as does section 8607 of the Unconsolidated Laws, 
which is part of the Local Emergency Housing Rent Control Act. 
That statute applies to New York City (see section 8602). If 
indeed the regulations reiterate or are based upon statutory 
authority conferring confidentiality, I believe that they would 
be valid. 

It is also noted that other provisions concerning rent 
administration apparently confer confidentiality. For instance, 
the Emergency Tenant Protection Act states that: 

"Registration pursuant to this section 
shall not be subject to the freedom of 
information law, provided that registra
tion information relative to a tenant, 
owner, lessor or subtenant shall be 
made available to such party or his 
authorized representative" [Unconsoli
dated Laws, section 8632-a(b)]. 

Similar considerations and analyses would apply with respect to 
the regulations discussed in your letter of January 27. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 
cc: Paul Blank 

James Procopio 

s.rc,rely, C 
,r ~td, (! ~ 

Robert J. Freeman 
Executive Director 
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Mr. Leon Street 
88-A-1530 
Box 500 
Elmira, NY 14902-500 

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

February 3, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

• Dear Mr. Street: 

I have received your letter of January 18, which reached 
this office on January 30. 

Your inquiry pertains to a request for medical records 
maintained by the Elmira Correctional Facility. In response to 
the request, you were informed that there would be a charge of 25 
cents per photocopy, as well as additional fees to cover staff 
time for locating and monitoring your review of the records. 

In this regard, I offer the following comments. 

First, by way of background, the Freedom of Information 
Law pertains to agency records, including those maintained by the 
Department of Correctional Services and its facilities. In terms 
of rights granted by the Freedom of Information Law, the Law is 
based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more of the 
grounds for denial appear in section 87(2) (a) through (i) of 
the Law. 

With respect to medical records, the Freedom of Informa
tion Law, in my view, likely permits that some of those records 
may be withheld in whole or in part, depending upon their 
contents. For instance, medical records prepared by Department 
personal could be characterized as "intra-agency materials" that 
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fall within the scope of section 87(2) (g) of the Freedom of In
formation Law. To the extent that such materials consist of 
advice, opinion, recommendation and the like, I believe that the 
Freedom of Information Law would permit a denial. 

Second, on January 1, 1987, a new statute, section 18 of 
the Public Health Law, became effective. In brief, that statute 
generally grants rights of access to medical records to the sub
jects of the records. 

With respect to fees, unless another statute permits 
the assessment of a different fee, records accessible under the 
Freedom of Information Law may be inspected free of charge, and 
the agency cannot impose a fee involving personnel costs, for 
instance. When copies are requested, an agency may charge up to 
twenty-five cents per photocopy for records up to nine by four
teen inches, or the actual cost of reproducing records that can
not be photocopied, unless otherwise provided by a statute other 
than the Freedom of Information Law. Section 18(2) (e) of the 
Public Health Law states that: 

"The provider may impose a reasonable 
charge for all inspections and copies, 
not exceeding the costs incurred by 
such provider. A qualified person 
(i.e., a patient] shall not be denied 
access to patient information solely 
because of inability to pay." 

In view of the foregoing, it appears that the fees assessed by 
the Department are being imposed pursuant to the Public Health 
Law rather then the Freedom of Information Law. 

To obtain additional information concerning access to 
medical records and the fees that may be charged for searching 
and copying those records, you may write to: 

Access to Patient Information Coordinator 
New York Department of Health 
Division of Public Health Protection 
Corning Tower Building - Room 2517 
Empire State Plaza 
Albany, New York 12237 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

. RJF :jm 

Sincerely, 

M·•Jtt:-j .if Ali.__ __ _ 
Robert J. Freeman 
Executive Director 
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Mr. w.c. Dannenbrink 
Executive Editor 
The Daily Messenger 
73 Buffalo Street 
Canandaigua, NY 14424-1085 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Dannenbrink: 

I have received your letter of January 27 in which you 
requested an advisory opinion concerning the Freedom of Informa
tion Law. 

According to your letter, you believe that you have not 
had adequate access to records of the activities of police agen
cies that you routinely cover. You added that the problem gen
erally is that you are "given information about whatever investi
gations the police agency involved decides to give [you]". As 
such, you asked whether the Freedom of Information Law or any 
other statute prohibits you from "seeing the daily blotter - the 
log of police activities". You indicated that, from your 
perspective, "it would be ideal if [you] could scan the list of 
complaints, arrests, etc. and ask to see the reports on any of 
those that show promise of being newsworthy". 

In this regard, I offer the following comments. 

First, as a general matter, the Freedom of Information Law 
is based upon a prestnnption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more of the 
grounds for denial appearing in section 87{2} {a) through (i} of 
the Law. 
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I point out, too, that the introductory language of sec
tion 87(2) refers the authority to withhold "records or portions 
thereof" that fall within the scope of one or more of the grounds 
for denial that follow. Based on the quoted language, I believe 
that the State Legislature envisioned situations in which a sin
gle record might be both available and deniable in part. 
Further, the same language, in my opinion, imposes an obligation 
on an agency to review records sought in their entirety to deter
mine which portions, if any, may justifiably be withheld. As 
such, even though some aspects of a police blotter or other re
cords might properly be denied, the remainder might nonetheless 
be available. 

Second, an applicant, in my view, is not required to iden
tify with particularity exactly which record, or perhaps which 
portion of a record he or she may be interested in reviewing. 
The Freedom of Information Law as originally enacted in 1974 
required an applicant to identify the records sought [see origi
nal Law, section 88(6}J. The current provision, section 89(3}, 
however, merely requires that an applicant "reasonably describe" 
the records sought. According to two decisions rendered by the 
Court of Appeals, the State's highest court, if an agency can 
locate the records based upon the terms of a request, the appli
cant has met the burden of reasonably describing the records 
sought [see M. Farbman & Sons v. New York City, 62 NY 2d 75 
(1984) 1 Konigsberg v. Coughlin, 68 NY 2d 245 (1986}]. 
Therefore, I do not believe that a journalist or member of the 
public can be required to seek a portion of the police blotter 
with reference to a particular incident. Rather, an applicant 
could, in my view, request the blotter as it pertains to particu
lar days or dates. 

Third, the phrase "police blotter" is not specifically 
defined in any statute. It is my understanding that it.is a term 
that has been used based, more than anything else, upon custom 
and usage. Further, the contents of what may be.characterized as 
a pol ice blotter may vary from one pol ice department to another. 
As you may be aware, the Third Department, Appellate Division, 
held that police blotters were available under the Freedom of 
Information Law (Sheehan v. City of Binghamton, 59 AD 2d808 
(1977)]. The court in Sheehan determined that, based on custom 
and usage, a police blotter is a log or diary in which any event 
reported by or to a police department is recorded. The decision 
specified that a traditional police blotter contains no investi
gative information, but rather merely a summary of events or 
occurrences and that, therefore, it is accessible under the Free
dom of Information Law. 

It is possible that some of the pol ice agencies that you 
cover maintain police blotters or similar documents that may be 
more expansive than the traditional police blotter described in 
Sheehan. Therefore, although those records are subject to rights 
of access, portions of the blotter might be withheld, depending 
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upon their specific contents. Several grounds for denial may be 
relevant. It is emphasized that many of the grounds for denial 
are based upon potentially harmful effects of disclosure. The 
following paragraphs will review the grounds for denial that may 
be significant. 

The initial ground for withholding, section 87(2) (a), 
pertains to records that are "specifically exempted from disclo
sure by state or federal statute". In brief, when a statute ex
empts particular records from disclosure, they may, in my view, 
be considered "confidential". For instance, a blotter or other 
record might refer to the arrest of a juvenile. In that 
circumstance, a portion of the records might be withheld due to 
the confidentiality requirements imposed by the Family Court Act 
(see section 784). 

Also of potential significance is section 87(2) (b) of the 
Freedom of Information Law, which permits an agency to withhold 
records or portions thereof when disclosure would constitute "an 
unwarranted invasion of personal privacy". It might be appli
cable relative to the deletion of identifying details in a vari
ety situations, such as domestic disputes, complaints that 
neighbors' dogs are barking, or where a record identifies a 
confidential source or a witness, for example • 

The next ground for denial of relevance is section 
87 (2) (e), which permits an agency to withhold record that: 

"are compiled for law enforcement pur-
poses and which, if disclosed, would: 

i. interfere with law enforcement 
investigations or judicial proceedings: 

ii. deprive a person of a right to a 
fair trial or impartial adjudication; 

iii. identify a confidential source or 
disclose confidential information re-
lating to a criminal investigation, or 

iv. reveal criminal investigative tech
niques or procedures, except routine 
techniques and procedures." 

Although the resolution of the issue is unclear, a police blotter 
as described in Sheehan might be characterized as a record com
piled in the ordinary course of business, rather than a record 
"compiled for law enforcement purposes". If that is so, section 
87 (2) (e) would not be applicable. Records relating to a blotter 
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entry such as investigative reports would likely fall within the 
scope of section 87(2) (e). Those records would be accessible or 
deniable, depending upon their contents and the effects of 
disclosure. 

Another ground for denial to which reference is made on 
the blotter is section 87 (2) (f), which permits withholding to the 
extent that disclosure "would endanger the life or safety of any 
person". The capacity to withhold on that basis is dependent 
upon the facts and circumstances concerning an event. 

The last relevant ground for denial is section 87 (2) (g). 
The cited provision permits an agency to withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data: 

11. instructions to staff that 
affect the public: 

iii. final agency policy or de
terminations: or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• n 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or ex
ternal audits must be made available, unless a different ground 
for denial applies. Concurrently, those portions of inter-agency 
or intra-agency materials that are reflective of opinion, advice, 
recommendation and the like could in my view be withheld. 

Since a police blotter is prepared by employees of a 
police department, I believe that it could be considered as 
"intra-agency material". However, it would generally consist of 
factual information. As such, section 87 (2) (g) could not, in my 
opinion, be asserted as a basis for denial. 

Enclosed is a copy of an article that I prepared concern
ing police records that may be useful to you. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Enc • 

Sincerely, 

~~1 1ftl0---
Robert J. Freeman 
Executive Director 
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Ms. Melanie Dennis 

The staff of the Committee on Open Government is authorized to 
issue advi sory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated . 

Dear Ms. Dennis: 

I have received your letter of February 1, as well as the 
correspondence attached to it . 

You have requested an advisory opinion with respect to the 
implementation of the Freedom of Information Law and the Open 
Meetings Law by the Village of Canastota. You raised issues 
concerning the timeliness of response to requests for records, 
the propriety of executive sessions and notice of meetings. 

I n this regard, I offer the following comments . 

First, with respect to requests for records., I point out 
that section 89 (1) (b) (ii i) of the Freedom of Information Law 
requires the Committee on Open Government to promulgate regula
tions concerning the procedural aspects of the Law (21 NYCRR Part 
1401) . In turn, section 87(1) states that the governing body of 
a public corporation, such as the Board of Trustees of t -he 
Village , is required to adopt its own regulations consistent with 
the Freedom of Information Law and the regulations promulgated by 
the Commi ttee. 

The Law and the Committee's regulations prescribe• time 
limits within wh ich an agency is required to respond to -requests. 
Specifically, section 89(3) o f the Freedom of Information Law and 
sect i on 1401.5 o f the Canmitt-ee's regulations provide that an. · 
agency must -respond - to a request within five business -days . of . the 
receipt of a request. · The :r:esponse can take one of three-.. f .orms. 
It can grant . access, deny access,. and i £ so, ·· the denial should ·be 
in writing stating the reasons, or the receipt of a request may 
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be acknowledged in writing if more than five business days is 
necessary to review or locate the records and determine rights of 
access. When the receipt of the request is acknowledged within 
five business days, the agency has ten additional business days 
to grant or deny access. Further, if no response is given within 
five business days of receipt of a request or within ten business 
days of the acknowledgement of the receipt of a request, the 
request is considered 11 constructively denied" [see regulations, 
sections 1401.S(d) and 1401.7 (c)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

Having contacted Ms. Sena Clarke, Village Clerk, I was 
informed that she is attempting to comply with your requests. 
She indicated that one of the reasons for the delay is due to the 
recent death of the deputy clerk. 

second, based upon copies of minutes of "executive 
meetings" that you sent, it appears that the Board of Trustees 
may be acting in a manner inconsistent with the requirements of 
the Open Meetings Law. 

By way of background, section 102 (1) of the Open Meetings 
Law defines "meeting" to mean "the official convening of a public 
body for the purpose of conducting public business". It is-noted 
that the Court of Appeals, the State's highest court, has inter
preted the definition broadly to include so-called "work 
sessions" and similar gatherings, even though there may be no 
intent to take action [see Orange County Publications, Division 
of Ott0t1ay Newspapers, Inc. v. Council of the City of Newburgh, 
60 AD 2d 409, aff'd 45 NY 2d 947 {1978)]. As such, any gathering 
of a quorum, a majority of the total membership of a public-body, 
held for the purpose of conducting public business constitutes a 
"meeting" subject to the Open Meetings Law that must be convened 
open to the public, whether or not there is an intent to vote or 
to take action, and irrespective of the manner in which the 
gathering may be characterized. 
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With regard to executive sessions, I point out that the 
phrase "executive session" is defined in section 102(3) of the 
Law to mean a portion of an open meeting during which the public 
may be excluded. As such, an executive session is not separate 
and distinct from an open meeting, but rather is a part of an 
open meeting. Section 105(1) of the Law prescribes a procedure 
that must be accomplished by a public body, during an open 
meeting, before it may enter into an executive session. 
Specifically, the cited provision states in relevant part that: 

11 Upon a majority vote of its total 
membership, taken in an open meet
ing pursuant to a motion identify
ing the general area or areas of 
the subject or subjects to be con
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only ••• " 

The ensuing provisions specify and limit the topics that may 
appropriately be discussed during an executive session. As such, 
a public body may not enter into an executive session to discuss 
the subject of its choice; on the contrary, unless the subject 
matter falls within one or more of the topics listed in para
graphs (a} through (h} of section 105(1} of the Law, a public 
body would not have the authority to conduct an executive 
session. Enclosed are copies of the Open Meetings Law and "Your 
Right to Know", an explanatory brochure. Both list the grounds 
for entry into an executive session. 

The minutes of one "executive meeting" in my opinion indi
cate a proper subject for a closed door discussion, for the 
topic involved a matter leading to the appointment of a parti
cular person [see Open Meetings Law, section 105(1} (f}, and 
minutes of the meeting of December 29, 1988]. However, the min
utes of a different executive session held on July 13 suggest 
that there was no basis for conducting the discussion during an 
executive session. The topics involved the payment of a bill and 
bonding, neither of which appear to have fallen within the 
grounds for entry into an executive session. 

Third, section 104 of the Open Meetings Law requires that 
every meeting be preceded by notice of the time and place of the 
meeting. Subdivision (1) pertains to meetings scheduled at least 
a week in advance and requires that notice be given to the news 
media and to the public by means of posting in one or more 
designated, conspicuous public locations not less than 
seventy-two hours prior to such meetings. Subdivision (2) per
tains to meetings scheduled less than a week in advance and re
quires that notice be given to the news and to the public by 
means of posting "to the extent practicable" at a reasonable time 
prior to such meetings. 
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Lastly, section 106 of the Open Meetings Law pertains to 
minutes of meetings. Subdivision (1) deals with minutes of open 
meetings; subdivision (2) deals with minutes of executive 
sessions, which must be prepared only if action is taken during 
an executive session. Subdivision (3) states that: 

nMinutes of meetings of all public 
bodies shall be available to the 
public in accordance with the pro
visions of the freedom of informa
tion law within two weeks from the 
date of such meeting except that 
minutes taken pursuant to subdivi
sion two hereof shall be available 
to the public within one week from 
the date of the executive session." 

Therefore, minutes of open meetings must be prepared and made 
available within two weeks of such meetings, minutes of action 
taken in an executive session must be prepared and made available 
within one week of the executive session. If it is the practice 
of the Board to approve minutes, but the Board does not meet 
within two weeks to vote its approval, to comply with the Law, 
it has been suggested that the clerk or the person who prepares 
minutes should do so and make them available within the appro
priate time. If they have not been approved, when disclosed, 
they may be marked as "unapproved", "draft" or "non-final". By 
so doing, the public can generally learn what transpired at the 
meeting: at the same time, notification is effectively given 
that the minutes are subject to change. 

In an effort to enhance compliance with law, copies of 
this opinion will be sent to the Village. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Encs. 

Sincerely, 

~1.f~ 
Robert J. Freeman 
Executive Director 

cc: Board of Trustees, Village of Canastota 
Sena C. Clarke, Clerk 
Leo F. Kane, II, -Appeals Officer 
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Ms. Louis B. Johnson 

Dear Ms. Johnson: 

I have received your letter of January Z7 in which you 
requested that this office "monitor (your) Freedom of Informat ion 
Act request to obtain [your) medical records" from Jamaica 
Hospital . 

In this regard, I offer the following comments. 

First, the Canrnittee on Open Government is a u thorized to 
advise with respect to the New York Freedom of Information Law. 
The Canmittee, however, is not empowered to compel an agency to 
grant or deny access to records. 

Second, the Freedom of Information Law is applicable to 
agency records, and section 86(3) of the Law defines "agency" to 
include: 

"any state or municipal department, 
board, bureau, division, ccmmission, 
committee , public authority, public 
corporation, council, office or other 
governmental entity performi ng a 
governmental or propriet ary function · 
for the state or any one or more -muni
cipalities t hereof, except the judi
ciary or the state legislature." 

As such, as a general ma tter, the Freedom of Information Law 
applies to records maintained by entit ies of state and local 
government in New York. It would not apply to J ama-ica Hospital 
if that facility is a private rather than a governmental entity . 
Since you also referred to the federal Freedom of Informa·tion · 
Act, I point out that · the Act i s applicable to federal government 
agencies. Therefore, it is unlikely that the -federal Freedom of 
Information Act woul d be relevant to your request. 
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Third, even if neither the state Freedom of Information 
Law nor its federal counterpart is applicable to records of 
Jamaica Hospital, a relatively new law, section 18 of the Public 
Health Law, generally provides the subjects of medical records 
with rights of access to those records. Enclosed for your con
sideration is a publication of the NYS Department of Health en
titled "You and Your Medical Records". That publication des
cribes your rights to health records pertaining to you. 

RJF:jm 

Enc • 

I hope that I have been of some assistance. 

Sincerely, 

f-l4 J, f "4-
Robert J. Freeman 
Executive Director 



STATE OF NEW YORK 
DEPARTMENT OF STATE 
COMMlTTEE ON OPEN GOVERNMENT 

t· 
Forl ,fJ a -SYS/ 

I , ., , 

COMMITTEE ¥EMBERS 

WILLIAM BOOKMAN 
JOI--N C. EGAN· 

162 WASHl,VGTON AVENUE, ALBANY, NEW YORK 12231 
(518)474:2518,'2791 

f\-6' '· W. FO!;!SYTHE 
WALTER W. GAUNFELD 
STAN LUNOINE 
LAURA RIVERA 
DAVID A. SCHULZ 
BARBARA SHACK. Chair 
GAIL S. SHAFFER 
GILBERT P. SMITH 
PRISCILLA A. WOOTEN February 7, 1989 

EXECUTIVE DIRECTOR ' 

A 

RO!>ERT J. FREE;MAN 

Mr-~ Johh,L~ ;':Rizzo 
Gen~s.ee,:co:unty· Attorney 
County J1:uLL:ding N.o. 1 · 
Ma in . an:a· Cour-.t> · 
Batavia, Nt: '!40.4-0.-:-:3199 

11,\hf!, staff gf';the Committee on Open Government is authorized to 
issue advl;so5¥. opinions. The ensuing Sta.ff advisory opinion is 
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. ·y .. . 

Dear· Mr~·· Rizzo.: 

As you.are aware, your letter addressed of January 12 
addressed Mr.: o. Peter Sherwood of the Department of Law has 
been forwarded to the Committee on Open Government. 

Your inquiry was precipitated by a request for an opinion 
made by a member of the Genesee County Legislature. The first 
question raised .is,,whether "an appointed County Manager [may] 
ke~ all 'appJ;ica.tit),n~,•tid, resumes, for an appointed position, in 
hHf off ice. only,.. •:With respect to the second quest ion, the 
Legislator .. i;i,ked: ·_ ·"Is it not ·the responsibility of the Personnel 
Officer, to.maint:~in all records of applications and resumes of 
a11 · in<:3.iv'ldµal:s,. ~h~,ther they be appointed and/or civil service 
employees-01: :'c:cmm\ttee appointments". 

•. · In :,tli,is r~gard, I point out that the Freedom of Inf orma
tion Law, prov,tcl~s .a framework 'concerning rights of access to 
records· and ::the authority of an agency to withhold records •. v 
Not;tiing .. Ln .till.~-FfE!edom of Information Law pertains specificall'y -
to ·the lptja:,tii;'o;p. :where records must be kept or the responsi9il ity 
of parti·cula,J'. 1:publ ic officers to maintain records. As such, tn,e 
Freedom pf .:rrif9r:ma tion Law does not provide guidance with res~e~ 
to the qil.-ui-ons raised. Further, the issues raised in those 
questions ::1a1:1 beyond the jurisdiction or expertise of this-
off ice. ·· ... ,. · 
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During our telephone conversation on the matter, you indi
cated that the issue relates in part to the disclosure of appli
cations, resumes and similar records concerning a vacancy in an 
appointive position that has not yet been filled. It is noted in 
this regard that section 89(7) of the Freedom of Information Law 
states in relevant part that nothing in that statute shall re
quire the disclosure of the name or home address "of an applicant 
for appointment to public employment 11

• 

I regret that I cannot be of greater assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~ff,~ 
Robert J. Freeman 
Executive Director 
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Ms. Patricia Minton 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advis ory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Minton: 

I have received your letter of January 30, as well as the 
correspondence attached to it. 

According to the materials, a request for records was 
d i rected to the Troy School District on December 12. Since you 
did not receive the records sought,- you appealed. In response to 
the appeal, on January 24, Mr. Charles A. Morse, Assistant 
Superintendent for Business "determined that you were not denied 
access to information concerning your requests dated December 12, 
1988". Mr. Morse added that: 

"As a result of your appeal; [he has] 
determined original documents can be 
provided and [he has] directed certa-in 
employees of the Bus i ness Office to re
trieve and make copies of them. Please 
be advised that the -research on your re
quests will take some time . As soon -as 
the research is completed and the docu
ments copies you will be notified." 

In your letter to this off ice, you wrote -that " they say [you] can 
have it, but not when". You indicated that you "have waited 
almost two months in some cases for information [you] have 
requested. Information consisting of simple public records." 

You have reques ted an advisory opinion concerning the 
matter. In this regard, I offer the following comments. 
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First, I point out that section 89 (1) (b) (iii) of the Free
dom of Information Law requires the Committee on Open Government 
to promulgate regulations concerning the procedural aspects of 
the Law [21 NYCRR Part 1401]. In turn, section 87 (1) states that 
the governing body of a public corporation, such as the Board of 
Education, is required to adopt its own regulations consistent 
with the Freedom of Information Law and the regulations promul
gated by the Committee. 

The Law and the Committee's regulations prescribe time 
limits within which an agency is required to respond to requests 
and make records available. Specifically, section 89(3) of the 
Freedom of Information Law and section 1401.5 of the Committee's 
regulations provide that an agency must respond to a request 
within five business days of the receipt of a request. The re
sponse can take one of three forms. It can grant access, deny 
access, and if so, the denial should be in writing stating the 
reasons, or the receipt of a request may be acknowledged in writ
ing if more than five business days is necessary to review or 
locate the records and determine rights of access. When the 
receipt of the request is acknowledged within five business days, 
the agency has ten additional business days to grant or deny 
access. Further, if no response is given within five business 
days of receipt of a request or within ten business days of the 
acknowledgement of the receipt of a request, the request is con
sidered 11 constructively denied 11 [see regulations, sections 
1401.S(d) and 1401.7(c)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89 (4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

Second, with regard to the nature of a response to an 
appeal, section 89(4)(a) of the Freedom of Information Law states 
in relevant part that the person designated to render a determin
ation following an appeal 11 shall within ten business days of the 
receipt of an appeal fully explain in writing to the person re
questing the record the reasons for denial, or provide access to 
the records sought 11

• As such, a response to an appeal· must be 
made within ten business days of the receipt of an appeal, and 
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the response must either state the reasons for affirming a 
denial, or grant access to the records sought. In my view, the 
response cannot result in a further delay of disclosure beyond 
ten business days. In short, access delayed, in my opinion, is 
the equivalent of access denied. 

Lastly, it has been held judicially that a shortage of 
manpower to comply with a request does not constitute a valid 
basis for a denial of access to records. In United Federation of 
Teachers v. New York City Health and Hospitals Corporation, it 
was stated that: 

"Were the court to recognize the 'de
fense' of a shortage of manpower by the 
agency from which disclosure is sought, 
it would thwart the very purpose of the 
Freedom of Information Law and make pos
sible the circumvention of the public 
policy embodied in the Act" [428 NYS 2d 
82 3 # 824 ( 19 8 0) ] • 

In an effort to enhance compliance with the Freedom of 
Information Law, a copy of this opinion will be sent to Mr. 
Morse. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 
1\ 

lj.\ \} . .. -l\- f1'{ 
, ~¼..lrt..,J\-J. ~-

Robert J. Freeman 
Executive Director 

cc: Charles A. Morse, Assistant Superintendent for Business 
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Mr. Alfred Mower 
87-A-8232 HS-37 
Clinton correctional Facility 
Box 367B 
Dannemora, NY 12929 

The staff of the Committee on Open Sovernment is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Mower: 

- I have received your, letter of January 30, which pertains 
to rights of access conferred by the Freedom of Information Law. 

Your inquiry relates to yourright "to obtain information 
concerning people other than yourself", such as birth certi
ficates, marriage licenses and social security numbers. You 
wrote that you would like to know whether you have the right to 
records indicating "whether certain people had telephone, gas & 
electric, and where and what address their social security checks 
were mailed". 

In this regard, I offer the following comments. 

First, the Freedom of Information Law is applicable to 
agency records, and section 86(3) of the Law defines the term 
"agency" to mean: 

"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, •Public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 
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As such, the Freedom of Information Law generally pertains to 
records of entities of state and local government in New York. 
The Law would not apply to public utilities, such as the New York 
State Electric and Gas Company or the New York Telephone Company. 

Second, there are many statutes other than the Freedom of 
Information Law that deal with access to particular records. For 
example, birth records, according to section 4173(2) of the Pub
lic Health Law, "shall be issued only upon order of a court of 
competent jurisdiction or upon a specific request therefor by the 
person, if eighteen years of age or more, or by parent or other 
lawful representative of the person to whom the record of birth 
relates". Marriage licenses are, in my opinion, generally avail
able from local registrars of vital records pursuant to section 
19 of the Domestic Relations Law. However, it may be difficult 
to obtain those records, because the State Health Department, 
which has general responsibility with respect to vital records, 
has directed registrars to restrict access to those kinds of 
records. You also referred to records of a public housing 
authority. While a public housing authority is an "agency" sub
ject to the Freedom of Information Law [see Westchester Rockland 
Newspapers v. Fischer, 101 AD 2d S40 (1985)], section 159 of the 
Public Housing Law states in part that: 

"Information acquired by an authority 
or municipality or by an officer or 
employee thereof from applicants for 
dwellings in projects of an authority 
or municipality or from- tenants of 
dwellings thereof or from members of 
the family of any such applicant or 
tenant or from employers of such per
sons or from any third person, whether 
voluntarily or by compulsory examination 
as provided in this chapter, shall be 
for the exclusive use and information 
of the authority or municipality in 
the discharge of its duties under this 
chapter and shall not be open to the 
public nor be used in any court in any 
action or proceeding pending therein 
unless the authority, municipality or 
successor in interest thereof is a 
party or complaining witness to such 
action or proceeding." 

Lastly, information regarding social security would be 
maintained by a federal agency. Such an agency would be subject 
to the federal Freedom of Information Act (5 use 552} rather than 
the New York Freedom of Information Law. Further, like the Free
dom of Information Law, the federal Act permits agencies to with-
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hold records when disclosure would constitute an unwarranted 
invasion of personal privacy. I would conjecture that disclosure 
of records indicating where social security checks are mailed 
would result in an unwarranted invasion of personal privacy. 

Based on the foregoing, it appears that much of the infor
mation in which you are interested would either fall outside the 
scope of the Freedom of Information Law or could otherwise be 
withheld. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~t~:r,/~ 
Robert J. Freeman 
Executive Director 
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February 7, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Mr. Gonzalez: 

I have received your letters of December 20 and January 
30, the latter of which was addressed to Ms. Laura Rivera, a 
member of the Committee. As indicated above, the staff is 
authorized to respond on behalf of the Committee and its members. 

With regard to your inquiry, this office is permitted to 
advise with respect to the Freedom of Information Law. The Com
mittee does not have the authority to enforce the Law, to obtain 
records on behalf of an applicant, or to compel an agency to 
grant or deny access to records. 

The focal point of your letter pertains to a request for a 
variety of records directed to the Division of State Police. You 
have complained that the reasons for the initial denial differ in 
some respects from the reasons for denial expressed in the deter
mination following your appeal. You also contended that, since 
the records sought pertain to you, you have a right to those 
records. 

In this regard, I offer the following comments. 

First, there is nothing in the Law that indicates that the 
reasons for denial offered initially and those following an 
appeal must be entirely consistent. Were that so, there would be 
no rationale for the appeal process, and initial denials would 
never be reversed. 
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Second, although the Freedom of Information Law provides 
broad rights of access, it permits an agency to withhold records 
pursuant to the grounds for denial appearing in section 87 (2) (a) 
through (h). Further, while section 89(2) (c) generally grants 
access to records to the subject of those records, the introduc
tory phrase of that provision states that those records are 
available "unless otherwise provided by this article". 
Therefore, even though disclosure of personal information identi
fiable to you would not constitute an unwarranted invasion of 
your personal privacy, there may be a variety of other applicable 
grounds for a denial. 

Third, I have contacted the Division of State Police on 
your behalf. Based upon the description of the facts given to 
me, it appears that several of the grounds for denial could 
appropriately have been asserted to withhold the kinds of records 
that you requested. As I understand their contents, the records 
sought identify you, as well as others. Consequently, it would 
appear that records or portions thereof might properly have been 
withheld on the ground that disclosure would constitute "an un
warranted invasion of personal privacy" with respect to persons 
other than yourself who may be identified in the records [see 
Freedom of Information Law, section 87 (2) (b) J. Also of likely 
relevance is section 87 (2) (e) (iii), which permits an agency to 
withhold records compiled for law enforcement purposes which, if 
disclosed, would "identify a confidential source or disclose 
confidential information rel a ting to a er iminal inves tiga tion 11

• 

Further, of possible significance is section 87 (2) (f), which 
enables an agency to withhold records to the extent that dis
closure "would endanger the life or safety of any person". 

In short, based upon the facts given to me, it appears 
that there were several bases for withholding. As indicated in 
the determination on appeal, you may seek judicial review of the 
determination by initiating a proceeding under Article 78 of the 
Civil Practice Law and Rules. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

?J,~1,/~ 
Robert J. Freeman 
Executive Director 



COMMITTEE MEMBERS 

WILLIAM BOOKMAN 
JOHNC. EGAN 
DALL 1/11. FORSYTHE 
WALTER W. GAUNFELD 
ST AN 1.U~OINE 
LAURA RIVERA 
DAVID A. SCHULZ 
BARBARA SHACK. Chair 
GAIL S. SHAFFER 
GILBERT P. SMITH 
PRISCILLA A. WOOTEN 

EXECUTIVE DIRECTOR 
ROBERT J. FREl;:MAN 

STATE OF NEW YORK 
DEPARTMENT OF STATE 
COMMITTEE ON OPEN GO\<ERNMENT 

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
{518) 474-2518, 2791 

February 13, 1989 

Mr. Anthony Morgan 
87-A-3765 
Attica Correctional Facility 
P.O. Box 149 
Attica, NY 14011 

Dear Mr. Morgan: 

I have received your letter of February 7 addressed to the 
Appeals Officer of the Committee on Open Government. Your appeal 
deals with denials of access to records by the Attica Correc
tional Facility and the New York City Police Department. 

In this regard, the Committee on Open Government is 
authorized to advise with respect to the Freedom of Information 
Law. The Committee neither maintains the records in which you 
are interested, nor is it empowered to render a determination 
following an appeal. In short, the Committee has no authority to 
compel an agency to grant or deny access to records. 

The provision for appealing a denial of access to records 
is section 89(4) (a) of the Freedom of Information Law, which 
states in relevant part that: 

"any person denied access to a re
cord may within thirty days appeal 
in writing such denial to the head, 
chief executive or governing body 
of the entity, or the person there
for designated by such head, chief 
executive, or governing body, who 
shall within ten business days of 
the receipt of such appeal fully ex
plain in writing to the person re
questing the records the reasons for 
further denial, or provide access to 
the record sought." 
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For your information, the regulations promulgated by the 
Department of Correctional Services pursuant to the Freedom of 
Information Law indicate that appeals should be directed to 
Counsel to the Department in Albany. I believe that the appeals 
officer for the New York City Police Department is Thomas E. 
Slade, Assistant Deputy Commissioner for Civil Matters. 

Lastly, the correspondence attached to your letter sug
gests that your requests were not sufficiently specific to deter
mine which records you want. Here I point out that section 89(3) 
of the Freedom of Information Law requires that an applicant 
"reasonably describe" the records sought. As such, a request 
should include sufficient detail to enable agency officials to 
locate and identify the records in which you are interested. 

RJF:jm 

I hope that the foregoing serves to clarify the matter. 

Sincerely, u~ _[ 11/4------
Robert J. Freeman 
Executive Director 
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February 13, 1989 

Mr . Dou las Ritter 

The staff of the Committee on Open Gov.ernrnent is authorized to 
i ssue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated . 

Dear Mr. Ritter : 

I have received your letter of January 31 , as well as the 
materials attached to it . 

Your inquiry pertains to requests for records of the 
Broome County Department of Social Services. One of the persons 
with whom you corresponded is Thomas B. Oakes, Deputy County 
Attorney . Mr . Oakes has written to me on the same subject, and 
I have spoken with him concerni ng the matter. 

I n conjunct ion with the facts as I understand them, I 
offer the following comments. 

First, part of the problem appears to involve the time 
within which an agency must respond to a request. You referred 
to Mr. Oakes' acknowledgement of the receipt- of your request and 
to what you characterized as a "bps~ - (which you did not enclose) 
in which he wrote that he had "just ten more days to- respond with 
the information requested". With respect to that statemen t , you 
wrote that you "don't find that r i ght in state law ". 

For future reference, there are provisions that permit an 
agency to respond within ten business days of its- acknowled gement 
of the rece i pt of a request . By way of background, I point out 
that section 89 (1) (b) (iii) of the Freedom of Information Law 
requires the Comm it tee on Open Government to promulgate regula
tions concerning the procedural aspects of the Law (21 NYCRR Part 
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1401]. In turn, section 87 (1) states that the governing body of 
a public corporation, such as as a county legislature, is re
quired to adopt its own regulations consistent with the Freedom 
of Information Law and the regulations promulgated by the 
Committee. 

The Freedom of Information Law and the Committee's regula
tions prescribe time limits within which an agency is required to 
respond to requests and make records available. Specifically, 
section 89(3) of the Freedom of Information Law and section 
1401.5 of the Committee's regulations provide that an agency must 
respond to a request within five business days of the receipt of 
a request. The response can take one of three forms. It can 
grant access, deny access, and if so, the denial should be in 
writing stating the reasons, or the receipt of a request may be 
acknowledged in writing if more than five business days is neces
sary to review or locate the records and determine rights of 
access. When the receipt of •the request is acknowledged within 
five business days, the agency has ten additional business days 
to grant or deny access. Further, if no response is given within 
five business days of receipt of a request or within ten business 
days of the acknowledgement of •the receipt of a request, the 
request is considered "constructively denied" [see regulations, 
sections 1401.5 (d) and 1401.7 (c)].. As such, the- regulations 
promulgated by the committee permit the ten business day exten
sion to which Mr. Oakes apparently referred. 

A failure. to respond within the designated time limits 
results• in a denial of access that maybe appealed to the head of 
the agency.or whomever is designated to determine appeals. That 
person or body has ten business-days from the receipt of.an 
appeal to render a determination. Moreover, copies of appeals 
and the determinations that followmust be sent to the Canunittee 
[see Freedom of Information Law, section 89(4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may.initiate a challenge to a 
constructive denial of access under· Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

Second, there was apparently confusion, or perhaps a lack 
of clarity, concerning the particular records that you requested. 
Although the initial request involved records •Of payment by the 
County.to a pest control company, Mr. Oakes-indicated that-the 
request in fact pertained to a situation concerning infestation 
and neglect. 
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Third, if the records sought pertain to neglected children 
or child abuse, for example, I believe that they would be outside 
the scope of public rights of access. Section 87(2) (a) of the 
Freedom of Information Law, the first ground for withholding 
records, pertains to records that are "specifically exempted from 
disclosure by state or federal statute". Records concerning 
neglected children or child abuse are exempted from disclosure 
respectively pursuant to sections 372 and 422 of the Social Ser
vices Law. I point out, too, that if a class of records is 
exempted from disclosure by statute, as in the case of sections 
372 and 422 of the Social Services Law, the Court of Appeals has 
held that the records would be exempted in their entirety; stated 
differently, portions of the records would not be accessible, 
even if identifying details were deleted to protect against an 
unwarranted invasion of personal privacy [see Short v. Board of 
Managers of Nassau county, 57 NY 2d 399 (1982)]. 

I hope that my understanding of the matter is accurate and 
the foregoing has served to clarify the situation. 

RJF:jm 

Sincerely, 

iJ.ivt :f, if ll.U~-
Robert J. Freeman 
Executive Director 

cc: Thomas B. Oakes, Deputy County Attorney 
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Mr. John C. Hill 

The staff of the Committee on Open Gov,ernment is authorized to 
issue advisory opinions. The ensuing s taff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Hill: 

I have received your letter of February 2 , which deals 
with your unsuccessful attempts to obtain "a . list of records" 
from the New York City Health and Hospitals Corporation. 

In this regard, I offer the following canments. 

First, the provision concerning the so-called "subject 
matter list" is found in sect i on 87 (3) (c) of the Freedan of In
formation Law . That provision requires that: 

"Each agency shall maintain ••• 

(c) a reasonably detailed current 
list by subj ect matter, of all re
cords in the possession of the agency, 
whether or not available under this 
article." 

From my perspective, it is clear that a subject matter list is 
not required to consist of an index of -- each and -every record 
maintained by an agency. Rather, I believe that- it is intended 
to consist of a list, by category, of the kinds -of records 
maintained by an agency, whether or not the records are acces
sible to the public under the Law. Further, the regulations 
promul gated by the Committee on Open Government, which have the-
force and effect of law, provide in part that "The subject -matter 
list shall be suffic i ently detailed to permit identi fication of 9 the category of the record sought " [21 NYCRR section 1401.6(b)). 



Mr. John C. Hill 
February 13, 1989 
Page -2-

Second, as indicated earlier, the Committee has promul
gated regulations in conjunction with the requirements of section 
89 (1) (b) (iii) of the Freedom of Information Law. In turn, sec
tion 87 (1) of the Freedom of Information Law requires each agency 
to adopt similar regulations "pursuant to such general rules and 
regulations as may be promulgated by the committee on open 
government in conformity with the provisions of this article ••• " 
(the Freedom of Information Law). The Office of the Mayor has in 
fact adopted the appropriate rules and regulations applicable to 
agencies under the aegis of the Mayor. Relevant to your inquiry 
is section 3 of the Mayor's "Uniform Rules and Regulations Per
taining to the Administration of the Freedom of Information Law", 
entitled "Responsibilities of records access officer". 
Specifically, section 3.a. states that the records access 
officer: 

"shall maintain a reasonably detailed 
current subject matter list of all 
records in the possession of the agency, 
whether or not such records are avail
able for inspection and copying pursuant 
to the Freedom of Information Law. The 
list shall be of sufficient detail to 
permit identification by the public of 
categories of records. The subject 
matter list shall be updated not less 
than twice per year and the date of the 
most recent revision of the list shall 
appear on its first page." 

The Mayor's regulations became effective on April 16, 1979. 
Further, under the Freedom of Information Law and the regula
tions, the subject matter list should be maintained on an ongoing 
basis. 

As you requested, and in an effort to enhance compliance, 
a copy of this letter will be sent to Ms. Pat Lockhart, Records 
Access Officer for the Health and Hospitals Corporation. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~ f.f ,Jt__.___ 
Robert J. Freeman 
Executive Director 

cc: Pat Lockhart, Records Access Officer 
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The staff of the Committee on Open Government is authorized to 
issue adviso:ry opinions. The ensuing-staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Lewis: 

I have received your letter of February 7, as well as the 
correspondence attached to it. 

According to the materials, you requested attendance 
records, salary and related information concerning two employees 
from the Mount Vernon School District. Although their salaries 
and dates of hire were disclosed, you were denied access to the 
attendance records pursuant to section 87 (2) (b) of the Freedom of 
Information Law. 

You have requested an advisory opinion concerning the 
denial, as well as rights of access to the reasons for an 
absence. In this regard, r offer the following comments. 

First, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. 

Second, although two of the grounds for denial relate to 
attendance records, based upon the language of the Law and its 
judicial interpretation, I believe that records indicating the 
dates or number of absences of public employees are available. 
Further, records indicating the category of leave time used, such 
as sick or vacation leave, would, in my opinion be available. 
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Of significance is section 87 (2) (g), which permits an 
agency to withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data: 

ii. instructions to staff that 
affect the public: 

111. final agency policy or de
terminations, or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• 11 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. 

Attendance records could be characterized as "intra-agency 
materials". However, those portions reflective of dates or num
bers of absences, or the category of leave time used, would con
stitute "statistical or factual" information accessible under 
section 87 (2) (g) (i). 

Also of relevance is section 87 (2) (b), which permits an 
agency to withhold records or portions thereof when disclosure 
would result in an unwarranted invasion of personal privacy. In 
a decision that reached the court of Appeals that dealt specifi
cally with attendance records, it was found, in essence, that 
disclosure would result in a permissible rather than an unwar
ranted invasion of personal privacy. Specifically, the Appellate 
Division found that: 

"One of the most basic obligations of 
any employee is to appear for work when 
scheduled to do so. Concurrent with this 
is the right of an employee to properly 
use sick leave available to him or her. 
In the instant case, intervenor had an 
obligation to report for work when sched
uled along with a right to use sick leave 
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in accordance with his collective bargain
ing agreement. The taxpayers have an 
interest in such use of sick leave for 
economic as well as safety reasons. 
Thus it can hardly be said that disclo
sure of the dates in February 1983 
when intervenor made use of sick leave 
would constitute an unwarranted inva-
sion of privacy. Further, the motives 
of petitioners or the means by which 
they will report the information is not 
determinative since all records of 
government agencies are presumptively 
available for inspection without re-
gard to the status, need, good faith 
or purpose of the applicant requesting 
access ••• " [Capital Newspapers v. Burns, 
109 AD 2d 92, 94-95 (1985); aff'd 67 
NY 2d 562 (1986)]. 

Further, in affirming the decision of the Appellate Division, the 
Court of Appeals held that: 

"The Freedom of Information Law expresses 
this State's strong commitment to open 
government and public accountability and 
imposes a broad standard of disclosure 
upon the State and its agencies (see, 
Matter of Farbman & Sons v New York City 
Health & Hasps. Corp., 62 NY2d 75, 79). 
The statute, enacted in furtherance of 
the public's vested and inherent 'right 
to know', affords all citizens the means 
to obtain information concerning the day
to-day functioning of State and local 
government thus providing the electorate 
with sufficient information to 'make in
telligent, informed choices with respect 
to both the direction and scope of govern
mental activities• and_with an effective 
tool for exposing waste, negligence and 
abuse on the part of government officers 
(Matter of Fink v Lefkowitz, 47 NY2d 567, 
571 [citing Public Officers Law section 84]). 

11 To implement this purpose, FOIL provides 
that all records of a public agency are 
presumptively open to public inspection 
and copying unless otherwise specifically 
exempted (see, Public Officers Law section 
87 [2]: Matter of Farbman & Sons v New York 
City Health and Hosps. corp., 62 NY2d 75, 
79-80, supra). This presumption speci-
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fically extends to intraagency and inter
agency materials, such as the report 
sought in this proceeding, comprised of 
'statistical or factual tabulations or 
data' ( see, Public Off ice rs Law sect ion 
87 [2] [g] [i]). Exemptions are to be 
narrOW'ly construed to provide maximum 
access, and the agency seeking to pre
vent disclosure carries the burden of 
demonstrating that the requested mater
ial falls squarely within a FOIL exemp
tion by articulating a particularized and 
specific justification for denying access 
{see, Matter of Farbman & Sons v New York 
City Health & Hosps. Corp., 62 NY2d 75, 
80, supra: Matter of Fink v Lefkowitz, 
47 NY 2d 567, 571. •• " (67 NY 2d 564-566). 

With respect to "reasons" for an absence, it has been 
advised that an explanation of why sick time might have been 
used, i.e., a description of an illness or medical problem found 
in records, could be withheld or deleted from a record otherwise 
available, for disclosure of so personal a detail of a person's 
life would likely constitute an unwarranted invasion of personal 
privacy and would not be relevant to the performance of an 
employee's duties. A number, however, which merely indicates the 
amount of sick time or vacation time accumulated or used, or the 
dates of leave time claimed under a particular category (i.e., 
sick or vacation leave) would not in my view represent a person 
detail of an individual's life and would be relevant to the per
formance of one's official duties. Therefore, I do not believe 
that section 87{2) (b) could be asserted to withhold that kind of 
information contained in an attendance record. 

In sum, for the reasons described in the preceding 
paragraphs, I believe that the denial was inappropriate. In an 
effort to enhance compliance with the Freedom of Information Law, 
copies of this opinion will be sent to District officials. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Elia c. DeBenedictis, Clerk of the Board 
Dr. William c. Prattella, Superintendent 
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February 13, 19 89 

Mr . Donald v. Brandt 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence . 

Dear Mr. Brandt : 

I have received your letter of February 7, in which you 
a sked tha t I "send FOIA directions and any application forms 
available" . You also requested that I "describe the relationship 
of the. Governor ' s Policy of 'Accountability of Public Officers to 
the General Public '" . In addition, you are seeking information 
concerning " l imitations if any on Medical Records of deceased 
persons" . 

In this regard, I offer the following comments . 

First, there is nothing in the Freedom of Information Law 
that requires that a specific form be completed when requesting 
records . However , section 89(3) of the Law states · that an agency 
may require that a request be made in writing. Further, that 
provision requires that an applicant " reasonably describe '' the 
records sought . As such, when making a request, an applicant 
should include sufficient detail to enable agency- officials to 
locate and identify t he records. Enclosed are copies of the · 
Freedom of Information Law and "Your Right to--Know " , which des-

. cribes the Law in de t ail and conta i ns a sample letter of request 
that may be useful to you. 

Second , I do not clearly understand your inquiry with 
respect to the Governor ' s policy on account abi li ty . However , as 
you may be aware, in an effort to increase accountability, the 
Governor has sponsored legislation in the areas · ·Of • ethics ,and 
financial accountability . Moreover, he has ·recommended -legisla
tion to strengthen the Freedom of Information Law and the Open 
Meetings Law. 
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Lastly, with respect to medical records, I point out that 
private physicians and hospitals would not be subject to the 
Freedom of Information Law, for that statute applies only to 
records maintained by governmental entities. However, there are 
statutes in the Public Health Law pertaining to medical records, 
such as sections 17 and 18. Section 18 deals with access to 
medical records by the subjects of those records. To obtain 
additional information concerning medical records, it is sug
gested that you contact the New York State Department of Health, 
Access to Patient .Information Coordinator, Division of Public 
Health Protection, Room 2517, Corning Tower, Empire State Plaza, 
Albany, NY 12237. That office may be reached by phone at 
(518)474-2383. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

- RJF:jm 

Encs. 

Sincerely, 

~d,5.f~-
Robert J. Freeman 
Executive Director 
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February 13, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear-•-= 

I have received your letter of February 6, which concerns 
your efforts in -obtaining mental health records from the mental 
heal th unit at the Green Haven Correctional Facility. 

According to your letter , you "have been told that the 
mental health unit can withhold information based on OMH 33.13 (a 
directive)". You added that the d i rective is not section 33.13 
of the Mental Hygiene Law, and you asked whether a copy c ould be 
sent to you . 

In this regard, I offer the following comment s . 

First , I am unfamiliar with any such "directive". 
Further, the Committee generally does not serve as a source of 
records. I am familiar, however, wi th •section 33.13 of the 
Mental Hygiene Law, which generally requires that -c l inical re
cords pertaining to persons receiving treatment in a mental hy
giene facility be kept confidential . 

Second, a relatively new .statute, section 33.16 of the 
Mental Hygiene Law pertains speci fically to access to mental 
health records by the subject s of the •records. Under that 
statute, a patient may direct a request for inspection or copies 
of his or her mental health records to the "fac i l i ty~, as t hat 
term i s defined in the Mental Hygiene Law , which maintains the 
records. I t is my understanding •that the mental health 
"satellite units" that ope rate within state correctional .facili
ties are such "facilities " and are operated by the New York State 



r 
Office of Mental Health. Further, I have been advised that re
quests by inmates for records of such "satellite units " per tain
ing to themselves may be directed to Mr . Char les Giglio , 
Director of Sentenced Services, Bureau of Forensic Services , 
Off i ce of Menta l Health, 44 Holland Avenue , Albany , NY 12229 . I 
point out that under section 33 . 16, there are certain limitations 
on rights of access . 

I hope that I have been of sane assistance . Should any 
further questions arise , please feel free to contact me . 

RJF : j rn 

Sincerely, 

~JJ 5·. (/'tt•'----
Robert J . Freeman 
Executive Director 
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Mr. James R. McGuire 
Schenectady Gazette 
332 State Street 
Schenectady, NY 12301-1090 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. McGuire: 

I have received your recent letter, which reached this 
office on February 8. 

According to your letter, the Fulton County Economic 
Development Corporation (EDC) has denied your request for its 
1989 budget. You added that J. Paul Kolodziej, EDC's attorney, 
contends that, "as a not-for-profit local development 
corporation, the EDC is not subject to the state's Freedom of 
Information Law 11

• 

You have requested an advisory opinion concerning the 
status of local development corporations under the Freedom of 
Information Law. In this regard, I offer the following comments. 

First, the scope of the Freedom of Information Law is 
determined in part by section 86(3), which defines "agency" to 
include: 

''any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function· 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 
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In view of the language quoted above, the question is whether a 
local development corporation, such as the Fulton EDC, is a 
"governmental" entity performing a "governmental II function. 

Second, specific reference to local development corpora
tions is found in section 1411 of the Not-for-Profit Corporation 
Law. The cited provision describes the purposes of local 
development corporations and states in part that: 

11 it is hereby found, determined and 
declared that in carrying out said 
purposes and in exercising the powers 
conferred by paragraph (b) such cor
porations will be performing an essen
tial governmental function. 11 

Therefore, due to its status as a not-for-profit corporation, it 
is not clear that a local development corporation is a govern
mental entity; however 1 it is clear that such a corporation 
performs a governmental function. 

In an effort to learn more about local development corpor
ations generally, it has been found that their relationships to 
government are inconsistent. Some are apparently analogous to 
chambers of commerce and, in great measure, carry.out their 
duties independent of government. Others appear to be partners 
with or extensions of government that carry out their duties in 
conjunction with government. I am unfamiliar with the activities 
of the Fulton County EDC or the background concerning its 
creation. 

Third, although I am unaware of any judicial determination 
that deals specifically with the status of a local development 
corporation under the Freedom of •Inf orrnation Law, it is noted 
that there is precedent regarding the application of the Freedom 
of Information Law to certain not-for-profit corporations. 
Specifically, in Westchester Rockland Newspapers v. Kimball (50 
NYS 2d 575 (1980)1, the Court of Appeals found thatvolunteer 
fire companies, which are not-for-profit.corporations, are sub
ject to the Freedom of Information Law. In so holding, the Court 
stated that: 

"We begin by rejecting respondents' con
tent ion that, in applying the Freedom of 
Information Law,. a distinction is to be 
made between a volunteer organization on 
which a local government relies for the 
performance of an essential public ser
vice, as is true of the fire department 
here, and on the other hand, an organic 
arm of government, when that is the channel 
through which such services are delivered. 
Key is the Legislature's CMn unmistakably 
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broad declaration that, • [a]s state and 
local government services increase and 
public problems become more sophisticated 
and complex and therefore harder to 
solve, and with the resultant increase 
in revenues and expenditures, it is in
cumbent upon the state and its localities 
to extend public accountability wherever 
and whenever feasible' (emphasis addedr 
Public Officers Law, section 84). 

"True, the Legislature, in separately de
lineating the powers and duties of volun
teer fire departments, for example, has 
nowhere included an obligation comparable 
to that spelled out in the Freedom of In
formation statute (see Village Law, art 
10; see, also, 39 NY Jur, Municipal Cor
porations, sections 560-588). But, absent 
a provision exempting volunteer fire de
partments from the reach of article 6-and 
there is none-we attach no significance to 
the fact that these or other particular 
agencies, regular or volunteer, are not 
expressly included. For the successful 
implementation of the policies motivating 
the enactment of the Freedom of Informa-
tion Law centers on goals as broad as the 
achievement of a more informed electorate 
and a more responsible and responsive 
officialdom. By their very nature such 
objections cannot hope to be attained un
less the measures taken to bring them 
about permeate the body politic to a point 
where they become the rule rather than the 
exception. The phrase 'public accountability 
wherever and whenever feasible' therefore 
merely punctuates with explicitness what 
in any event is implicit" (id. at 579]. 

In sum, the status of local development corporations under 
the Freedom of Information Law is unclear. However, case law 
rendered under the Freedom of Information Law suggests that, to 
give effect to the intent of the Law, a not-for-profit entity 
that performs "an essential governmental function" might be found 
to be subject to the requirements of the Law. 
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I regret that I cannot be of greater assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: J. Paul Kolodziej 

Sincerely, 

Robert J. Freeman 
Executive Director 
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February 13, 1989 

Ms. Elena Cacavas 
Hodgson, Russ, Andrews, 

Woods & Goodyear 
1800 One M & T Plaza 
Buffalo, NY 14202-2391 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Cacavas: 

I have received your letter of January 31 in which you 
requested an advisory opinion concerning the Freedom of Informa
tion Law. 

You asked: 

"whether a school district is required 
to release census data collected with 
respect to 4 and 5 year old children 
residing within the district who are 
not yet of compulsory attendance age, 
but who will be required to enroll in 
school within one or two years." 

You added that : 

"The census data in question is a list
ing of each child's name, birth date, 
address and his or her parents' names. 
This information is requested by-groups 
which wish to use it as the basis for 
soliciting children for enrollment in 
non-public educational programs." 

In conjunction with the foregoing, you contend that rights of 
access are governed by the Freedom of Information Law rather than 
the Family Educational Rights and Privacy Act {20 u. S. c. section 
1232g). You also expressed the understanding that "a school 
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district would be prohibited from releasing the census data on 
the grounds that such would constitute an unwarranted invasion of 
personal privacy unless identifying details of the children and 
their families are deleted" (emphasis yours). 

In this regard, I offer the following comments. 

•First, the information• sought is similar to "directory 
information" as that phrase is defined in 34 C.F.R.--section. 
99.3, which is-a portion of the regulations promulgated by the 
u~s. Department of Education under the Family Educational Rights 
and Privacy Act, which is commonly known as -the Buckley 
Amendment. I-do not believe that-the regulations or the Buckley 
Amendment are-applicable. The same provision of the regulations 
defines "student" to mean 11any individual who is or has been in 
attendance at an-educational agency or institution ••• ". •Since 
the preschoolers who are identified. in the records sought have 
not yet attended school, I agree with your contention that the 
records fall outside the scope of the Buckley Amendment. 

Second, there is no specific direction in the Education 
Law of which Iam aware that pertains to the disclosure of census 
information (see Education Law, sections 3240-3243). Therefore, 
it-appears that the Freedom of Information Law governs rights of 
access. 

Third, as you suggested, section 87 (2)(b) permits an 
agency.to withhold records when disclosure·would constitute "an 
unwarranted invasion of .personal privacy". Section 89(2) (b) also 
lists five examples of unwarranted invasions of personal privacy. 
I believe that those examples represent but five- among con- • 
cei vable doz.ens of unwarranted invasions .. of. personal privacy. 
Further, when dealing with questions of privacy, subjective• 
judgments must often be made. While one reasonable person might 
believe that disclosure of certain personal information would be 
innocuous, thereby resulting.in-a permissible invasion of 
privacy, an equally reasonable person might view-disclosure of 
the·· same·· information as offensive, thereby resulting in an 
unwarranted invasion of personal privacy. 

From my perspective, the information• contained in census 
records·, such as home ad.dresses,. dates of· birth and home tele
phone numbers, could generally be withheld on the ground that 
disclosure would constitute an unwarranted invasion of-personal 
privacy. · • Moreover, one of the examples of an unwarranted inva
sion of· personal. privacy, section 89(2) (b) (iii), states that such 
an invasion includes: 

"sale or r-eleas e of 1 is ts• of • names 
and -addresses -if- •Such• lists would 
be used for commercial or fund.
raising purposes ••• " 
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In view of the purpose for which the request was made, it would 
appear that the list could be withheld on the basis of section 
89 (2) (b} {iii). 

As indicated earlier, while I do not believe that the 
information falls within the scope of the Buckley Amendment, the 
federal regulations may serve as a guide to appropriate action by 
a school district. Specifically, the regulations indicate that 
an educational agency cannot disclose directory information un
less it has followed the procedure set forth in section 99.37. 
That provision requires that public notice of the intent to dis
close directory information be given to parents of students. The 
Parents then may essentially veto disclosure of any item of 
directory information pertaining to their children. In the case 
of census data pertaining to children of preschool age and their 
parents, there is no provision that enables the parents to waive 
what in the context of the Buckley Amendment would be a right to 
privacy. Nevertheless, due to the personal nature of the 
records, once again, it is my view that disclosure would result 
in an unwarranted invasion of personal privacy and that the re
cords could justifiably be withheld pursuant to the Freedom of 
Information Law. 

Lastly, while the Buckley Amendment generally prohibits 
the disclosure of education records identifiable to students 
(unless confidentiality is waived), the Freedom of Information 
Law is permissive. An agency may withhold records to the extent 
that disclosure would constitute an unwarranted invasion of per
sonal privacy; however, there is no obligation to withhold. As 
such, even though identifying details contained in census data 
might properly be denied, I do not believe that a school district 
would be prohibited from disclosing the data. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

R~~-~~!::----_ 
Executive Director 

RJF:jm 
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February 14, 1989 

Ms. Gail Young 
Secretary to the Supervisor 
Town of Nassau 
29 Church Street 
P.O. Box 587 
Nassau, NY 12123 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

- Dear Ms. Young: 

I have received your recent correspondence, which reached 
this office on February 9. 

As I understand your inquiry, the Town of Nassau has re
ceived a request for "lists of items". In some instances, the 
Town does not apparently "have lists as such". Your inquiry · 
involves the responsibility of the Town concerning the request. 
In this regard, I offer the following comments. 

First, the Freedom of Information Law is applicable to all 
records of an agency. I point out that section 86 (4) of the Law 
defines the term "record" expansively to include: 

"any information kept, .held, filed, 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re-
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com-
puter tapes or discs, rules, regu-
lations or codes." 
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Therefore, if the Town maintains records, irrespective of when 
the records were created, the records would be subject to rights 
of access. 

Second, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2} (a} through (i) of the Law. 

Third, the Freedom of Information Law pertains to existing 
records. Section 89(3) states in part that agency is not re
quired to create a new record in response to a request. In the 
context of your inquiry, if the Town does not maintain lists 
containing the information sought, I do not believe that Town 
officials would be obliged to create a list in order to satisfy a 
request made under the Freedom of Information Law. In short, if 
the lists that have been requested do not exist, new lists need 
not be prepared, in my opinion, in response to the request. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~:r,~~ 
Robert J. Freeman 
Executive Director 
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The staff of the Cammi t tee on Open Government is -authorized to 
issue adviso o 1nions. The ensuin staff advis0 o inion is 
based s olely upon the fac ts presented in y our correspon ence. 

Dear.-: 

I have received your letter of December 31 , which reached 
this office on February 6 . 

As I understand the situation, you are interesting in 
obta i ning mental health records prepared d uring the course of 
your i ncarceration. In this regard, I offer the following 
comments . 

Although t he Freedom of Information Law generally pertains 
to records maintained by u nits of state and local government in 
New York, mental health records identifiable to clients or 
patients are governed by other statutes. 

Sect ion 33 .13 of the Mental Hygiene Law generally -requires 
that clinical records pertaining to persons receiving treatment 
in a mental hygiene fac i lity be kept confidential. However, a 
relatively new statute, section 33 .16 of the Mental Hygiene Law, 
perta ins specifically to a ccess to mental health records by the 
subjects of the records . Under that statute, a pat i ent may 
direct a request for i nspec t ion or copies of his or her mental 
health records to the "facility", as that term is defined -in the 
Mental Hygiene Law, which maintains - t he records. It is my under
standing that the mental health "satellite units" -that operate 
within state correctional facili ties are such "facilities" and 
are operated by the New York State Office of Mental Health. 
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Further , I have been advised that requests by inmates for records 
of such "satel lite units" pertaining to themselves may be 
d irected to Mr . Charles Giglio , Director of Sentenced Services , 
Bureau of Forensic Services , Office of Mental Health, 44 Holland 
Avenue , Albany, NY 12229 . I point out that under section 33.16 , 
there are certain limitations on rights of access . 

I hope that I have been of some assistance . Should any 
further questions arise, please feel free to contact me . 

RJF:jm 

Sincerely , 

Robert J . Freeman 
Executive Director 
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The staff of the Committee on Open Gove rnment is authorized to 
i ssue advisory o~inions . The ensuing staff advisory opinion is 
based solely upon t h e facts presented i n your correspondence. 

Dear Ms. Vedder: 

I have rece i ved your letter of February 6 , as well as the 
material s attached t o i t . 

According to the correspondence, you requested from the 
Horseheads Cent ral Sc hool District minutes of meetings of the 
Board of Education held on particular dates. You indicated that 
you were especially interested in obtaining minutes involv i ng the 
Board ' s decision to terminate your employmen t , including minutes 
of exe cutive s essions. In response to the request , Dr. Kenneth 
Galbraith, Director of Human Resources , forwarded minutes of the 
open meetings held on the dates specified. He also wrote in an 
ensuing letter that "no formal action was taken i n an executive 
session on any matter and specifically the Board of Education 
took no action in executive session regarding the termination of 
your service" . Dr. Galbraith added that " there are no minutes 
of the Executive Session", and that the Board ' s action concerning 
your termination was taken in "open session". 

You have requested my ass i stance in obtaini ng -additional 
information on the matter . In this regard, I offer the following 
comments . 

First, as a general rule , a public body subject to the 
Open Meetings Law may take ·action during a -properly convened 
executive session [see Open Meet i ngs Law section 105(1)]. If 
action is taken during an executive session, minutes reflective 
of the action, the date and the vote mu s t be recorded in minutes 
pursuant to section 106 (2) . It is noted that- under section 
106(3) of the Open Meetings Law minutes of both open meet i ngs and 
executive sessions are available in accordance with t he Freedom 
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of Information Law. Nevertheless, various interpretations of the 
Education Law, section 1708(3), indicate that, except in situa
tions in which action during a closed session is permitted or 
required by statute, a school board cannot take action during an 
executive session {see United Teachers of Northport v. Northport 
Union Free School District, 50 AD 2d 897 (1975); Kursch et al v. 
Board of Education, Union Free School District #1, Town of North 
Hempstead, Nassau County 7AD 2d 922 (1959); Sanna v. 
Lindenhurst, 107 Misc. 2d 267, modified 85 AD 2d 157 aff'd 58 NY 
626 {1982)]. More importantly under the circumstances, if no 
action is taken in an executive session, the Open Meetings Law 
does not require that minutes of the executive session be pre
pared. 

In sum, since the Board took no action concerning your 
termination during an executive session, there would be no re
quirement that minutes of the executive session be prepared. 
Therefore, Dr. Galbraith's response indicating that there are no 
minutes of the executive session is, in my view, appropriate and 
consistent with law. 

Second, with respect to access to records, I point out 
that the Freedom of Information Law pertains to existing records. 
Section 89{3) of the Law states in part that an agency need not 
create or prepare a record in response to a request. Since no 
minutes of the executive sessions in question exist, I do not 
believe that school district officials would be obliged to pre
pare new records in response to a request made under the Freedom 
of Information Law. Similarly, if no records exist reflective of 
the reasons for your dismissal, the District would not be re
quired by the Freedom of Information Law to create records re
flective of those reasons. 

Third, with regard to other records that may exist relat
ing to the issue, I point out that the Freedom of Information Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87{2) (a) through {i) of the Law. 
Assuming that any such records exist, several provisions may be 
relevant. 

Perhaps most significant would be communications among or 
between members of the staff of the District and the Board. 
Those records would fall within the scope of section 87(2} (g} of 
the Freedom of Information Law, which sta•tes that an agency may 
withhold records that: 

llare inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 
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ii. instructions to staff that 
affect the public: 

iii. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. Based upon section 87 (2) (g), it has been 
held that "predecisional materials" consisting of opinions or 
recommendations may be withheld (see e.g., McAulay v. Board of 
Education, City of New York, 61 AD 2d 1048 (1978), aff'd 48 NY 2d 
659 (aff'd w/no opinion); Kheel v. Ravitch, 62 NY 2d 1 (1984); 
Miracle Mile Associates v. Yudelson, 68 AD 2d 176, 48 NY 2d 706, 
motion for leave to appeal denied (1979)]. 

Since I.am unaware of the nature or content of any records 
that might exist in relation to the issue, I cannot provide more 
specific guidance. 

I hope that the foregoing has served to clarify the matter 
and that I have been of some assistance. Should any further 
questions arise, please feel free to contact me. 

RJF:jm 

cc: Dr. Kenneth Galbraith 

Robert J. Freeman 
Executive Director 



COMMITTEE MEMBERS 

WILLIAM BOOKMA/11 
JOHN C. EGAN 
!'All W. FOl'lSYTHE 
WALTER W. GRUNFl:LO 
STAN LUNOINE 
LAURA RIVERA 
DAVID A SCHULZ 
BARBARA SHACK. Chair 
GAi l S. SHAFFER 
GILBERT P. SMITH 
PRISCILLA A. WOOTE11 

F.XECUTIVE DIRECTOR 
ROBERT J . FREEMAN 

STATE OF NEW YORK 
DEPARTMENT OF ST ATE 
COMMITTEE ON OPEN GOVEA'NM~NT 

162 WASHINGTOfl AV~NUE. ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 
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The staff of the Committee on Open Government is authorized to 
i s sue adv i sory opinions. The ensuing staff advisory opinion i s 
ba s ed s olel y upon the fact s presented in your correspondence, 
unl ess o t herwise i nd i cated. 

Dear Mr. Malak: 

I have rece i ved your letter of Januacy 3 1, as well as the 
material s a t tached to it. · 

Onc e aga i n your inquiry pertains to requests f o r records 
o f the Suffolk County Water -Authority "pertaining to the -RPZ 
Valve". Despite y our requests , y ou wrote that you have not re
ceived t he records s ought . 

In an effort to learn more of the is s ue , I h ave cont acted 
Mr. J . F. Dalo, the Authority's Record s Access Officer. In 
brief, as I understand the situatio n, you l i ve in an area in 
which you are requi red t o apply f or and use a RPZ valve. Mr. 
Dalo i ndicated that sane people i n t he area have been h o oked up 
for wa t e r in erro r without having appl i ed for t he valve . Due• to 
the error, those people are now be i ng told to apply. Mr. Dalo 
also informed me that, due to the unusual c i rcumstances 
descr i bed, the Authority has no records pertaining to t he RPZ 
val ve for the period spe cified in your reques t . I n short, t here 
a re a p parently no records that exi s t which fall wi t hin the scope 
of yo ur request . As such, it does not appear tha-t records have 
been wi thheld, but rathe-r .. that the information sought is not 
maintained by the Authority . 
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Viewing the issues from a different perspective, I point 
out that the Freedom of Information Law pertains to existing 
records. Section 89(3) of the Law states in part that an agency 
need not create or prepare a record in response to a request. 
Again, in this instance, based upon Mr. Dale's description of 
the facts, the records sought do not exist and are not maintained 
by the Authority. As such, the Freedom of Information Law at 
this juncture would apparently be inapplicable. 

I hope that the foregoing has served to clarify the matter 
and that I have been of assistance. 

RJF :jm 

Sincerely, 

~,ti,{~ 
Robert J. Freeman 
Executive Director 

cc: J.F. Dalo, Records Access Officer 
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February 15, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. ,The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Hanley: 

I have received your letter of February 8, as well as the 
materials attached to it. 

As I understand the situation, you requested from the 
Metropolitan Transportation Authority "information pertaining to 
property located at 416 Lexington Avenue and the Edgewater 
Depot 11

• In response to the request, you were supplied with a 
"Staff Summary Sheet" concerning the status of the property. You 
were also informed that the Authority currently "does not own or 
have any other interest in the property located at 416 Lexington 
Avenue, and, therefore, has no records responsive to that 
request". However, your request for "the most recent market 

' analysis or appraisal for the site known as the Edgewater Depot 
in Staten Island" was denied. You were informed that the docu
ment in question was prepared by outside consultants for the 
Authority and, therefore, could be withheld under section 
87(2) (g) of the Freedom of Information Law. The denial also 
indicated that the records could be withheld on the ground that 
disclosure would "impair present or imminent contract awards". 

You have requested my opinion conoerning the denial. 

Since I am familiar with neither the facts that might 
relate to the real property in question nor the contents of the 
records sought, I cannot provide specific guidance. 
Nevertheless, I offer the following general comments. Many of my 
comments will reiterate points made in an opinion addressed to 
you in April 13, 1988. 
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First, the Court of Appeals has determined that appraisal 
reports prepared for an agency by a private consulting firm 
constitute "intra-agency materials" subject to the Freedom of 
Information Law that would be accessible or deniable depending 
upon their contents. In its discussion of the issue of consul
tant reports, the Court likened those records to advisory mater
ials prepared by the staff of an agency, stating that: 

"Opinions and recommendations pre
pared by agency personnel may be ex
empt from disclosure under FOIL as 
'predecisional material, prepared to 
assist an agency decision maker***in 
arriving at his decision' (Matter of 
McAulay v Board of Educ., 61 AD2d 
1048, affd 48 NY2d 659). Such mater
ial is exempt 'to protect the deliber
ative process of the government by en
suring that persons in an advisory 
role would be able to express their 
opinions freely to agency decision 
makers (Matter of Sea Crest Const. 
Corp. v. Stubing, 82 AD2d 546, 549). 

"In connection with their deliberative 
process agencies may at times require 
opinions and recommendations from out
side consultants. It would make little 
sense to protect the deliberative pro
cess when such reports are prepared by 
agency employees yet deny this protec
tion when reports are prepared from the 
same purpose by outside consultants re
tained by agencies. Accordingly, we 
hold that records may be considered 
'intra-agency material' even though 
prepared by an outside consultant at 
the behest of an agency as part of the 
agency's deliberative process (see, 
Matter of Sea Crest Constr. Corp.v 
Stubing, 82 AD2d 546, 549, supra; 
Matter of 124 Ferry St. Realty Corp. 
v Hennessy, 82 AD2d 981, 983)" 
[Xerox Corporation v. Town of Webster, 
65 NY2d 131, 132-133 (1985)]. 

Second, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87 (2) (a) through (i) of the Law. 
Moreover, it is emphasized that the introductory language of 
section 87(2) refers to the authority of an agency to withhold 
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"records or portions thereof" that fall within one or more of the 
grounds for denial that follow. The language quoted in the pre
ceding sentence indicates that a single record or report might be 
both accessible or deniable, in whole or in part. I believe that 
it also requires that agency officials review requested records 
in their entirety to determine which portions, if any, may justi
fiably be withheld. 

Third, the provision concerning intra-agency materials, 
section 87(2) (g), states that an agency may withhold records 
that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; 

111. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or ex
ternal audits must be made available, unless a different ground 
for denial applies. Concurrently, those portions of inter-agency 
or intra-agency materials that are re- flective of opinion, 
advice, recommendation and the like could in my view be withheld. 

As indicated earlier, although the records might be char
acterized as "intra-agency materials" and perhaps portions of 
those materials may be withheld, other aspects of the materials 
may be available. It has been held that factual information 
appearing in narrative form, as well as those portions appearing 
in numerical or tabular form, is available under section 
87 (2) (g) ( i). For instance, in Ingram v. , Axel rod, a decision 
rendered by the Appellate Division, Third Department, the Court 
stated that: 
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"Respondent, while admitting that the 
report contains factual data, con
tends that such data is so inter
twined with subjective analysis and 
opinion as to make the entire re
port exempt. After reviewing the 
report in camera and applying to it 
the above statutory and regulatory 
criteria, we find that Special Term 
correctly held pages 3-5 ('Chronology 
of Events' and 'Analysis of the Re
cords') to be disclosable. These 
pages are clearly a 'collection of 
statements of objective information 
logically arranged and reflecting 
objective reality'. (10 NYCRR 50.2 
[bJ.) Additionally, pages 7-11 
(ambulance records, list of inter-
views, and reports of interviews) 
should be disclosed as 'factual data'. 
They also contain factual information 
upon which the agency relies (Matter 
of Miracle Mile Assoc. v Yudelson, 68 
AD2d 176, 181, mot for lv to app den 
48 NY2d 706). Respondents erroneously 
claim that an agency record necessarily 
is exempt if both factual data and 
opinion are intertwined in it: we have 
held that 1 (tJhe mere fact that some 
of the data might be an estimate~ 
a recommendation does not convert it 
into an expression of opinion' (Matter 
of Polansky v Regan, 81 AD2d 102, 104~ 
emphasis added). Regardless, in the 
instant situation, we find these pages 
to be strictly factual and thus clearly 
disclosable" (90 AD 2d 568, 569 (1982)]. 

In short, even though statistical or factual information may be 
11 intertwined 11 with opinions, the statistical or factual portions, 
if any, should in my view be available. 

Similarly, the Court in Xerox, supra, specified that the 
contents of intra-agency materials determine the extent to which 
they may be available or withheld, for it was held that: 

11While the reports in principle may 
be exempt from disclosure, on this 
record - which contains only the 
barest description of them - we 
cannot determine whether the docu-
ments in fact fall wholly within 
the scope of FOIL's exemption for 
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'intra-agency materials', as claimed 
by respondents. To the extent the 
reports contain 'statistical or 
factual tabulations or data' (Public 
Officers Law section 87 (2] (g] [i]), or 
other material subject to production, 
they should be redacted and made 
available to the appellant" (id. 
at 133). -

Lastly, also cited in the response to your request is 
Murray v. Troy Urban Renewal Agency, Inc. [56 NY 2d 888 
(1982)]. That decision dealt with appraisals prepared by an 
"independent appraiser as to the resale and reuse value of cer
tain buildings owned by the agency" (id. at 889). The Court 
held that the denial of the appraiser~reports prior to the 
consummation of the transactions was proper, citing section 
87(2) (c) of the Freedom of Information Law. That provision per
mits an agency to withhold records when disclosure would "impair 
present or imminent contract awards ••• ". The Court pointed out, 
however, that "A number of the buildings have since been sold, 
and it is obvious that the statutory exception to disclosure no 
longer applies to the appraiser's reports on those buildings 11 

(id. at 890). This is not intended to suggest that appraisals 
would be accessible in their entirety following the consummation 
of a transaction, for portions might be deniable pursuant to 
section 87(2) (g)i it is merely intended to indicate that 
appraiser's reports have been made available after the parcels 
that are the subjects of the appraisals have been sold. 

I hope that I have been of some assistance and the fore
going serves to provide clarification. Should any further ques
tions arise, please feel free to contact me. 

RJF:jm 

cc: Jeanette desouza 

Sincerely, 

s~'1fs .. f~ 
Robert J. Freeman 
Executive Director 
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February 16 , 1989 

The staff of the Commi ttee on Open Government is authorized to 
issue advisory opinions . The ensuing staff advi s ory opinion is 
based s olely upon the facts presented in your correspondence . 

Dea r Ms. Salchli and Mr . Engeleit : 

I have received your letter bf February 6, as well as the 
materials attached to it . 

According to your correspondence, you experie nced a series 
of frustrations and delays in your attempts to obtain records 
from the New York City Department of Buildings. Your initial 
request was made on September 21, but records were apparentl y not 
made available until January 12 . One of the -reasons for the 
delay involved a claim that your request could not be processed in 
a timely manner due to a "heavy work load". It is unclear 
whether all of the records sought have been disclosed . 

You have requested assistance in the matter. In this 
regard, I offer the following comments . 

Firs t , the Freedom of Information Law and the regulations 
promulgated under that statute provide guidance concerning the 
matter . By way of background, section 89(1)- (b) -{iii)• of the Free
dom of Information Law requires the Committee on Open- Government 
to promulgate general rules and regulations pertaining to the 
procedural i mplementation of the Law~ -In turn, section 87(1} of 
the Law requires each agency , such as the City of New York, to 
adopt similar regulations "pursuant to such general rules and 
regulations as may be promulgated by the committee on open gover
nment in conformity with the provisions of this article .•• " (the 
Freedom of I nformation Law) . The Committee has promulgated regu
lations as the Law requires (see atta ched, 21 NYCRR Part 1401) . 
Further, the Mayor of New Yor k City in 1979 adopted "Uni form 
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Rules and Regulations Pertaining to the Administration of the 
Freedom of Information Law 11

• Those regulations {see attached), 
which are applicable to New York City agencies, including the 
Department of Buildings, are consistent with the regulations 
promulgated by the Committee. 

Second, the Freedom of Information Law, the Committee's 
regulations, and the Mayor's Uniform Rules and Regulations 
prescribe time limits within which agencies must respond to 
requests. For purposes of clarity, the ensuing references to 
regulations will pertain to those promulgated by the Committee on 
Open Government. Specifically, section 89(3) of the Freedom of 
Information Law and section 1401.5 of the Committee's regulations 
provide that an agency must respond to a request within five 
business days of the receipt of a request. The response can take 
one of three forms. It can grant access, deny access, and if so, 
the denial should be in writing stating the reasons, or the re
ceipt of a request may be acknowledged in writing if more than 
five business days is necessary to review or locate the records 
and determine rights of access. When the receipt of the request 
is acknowledged within five business days, the agency has ten 
additional business days to grant or deny access. Further, if no 
response is given within five business days of receipt of a re
quest or within ten business days of the acknowledgement of the 
receipt of a request, the request is considered "constructively 
denied" [see regulations, sections 1401.S{d) and 1401.7{c)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee (see Freedom of Information Law, section 89(4) (a)J. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89{4) (a} of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

Third, it has been held judicially that a shortage of 
manpower to comply with a request does not constitute a valid 
basis for a denial of access to records. In United Federation of 
Teachers v. · New York City Health and Hospitals Corporation, it 
was stated that: 
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"Were the court to recognize the 'de
fense' of a shortage of manpower by the 
agency from which disclosure is sought, 
it would thwart the very purpose of the 
Freedom of Information Law and make pos
sible the circumvention of the public 
policy embodied in the Act" [428 NYS 2d 
823, 824 (1980)). 

In terms of rights of access, as a general matter, the 
Freedom of Information Law is based upon a presumption of access. 
Stated differently, all records of an agency are available, ex
cept to the extent that records or portions thereof fall within 
one or more grounds for denial appearing in section 87(2) (a} 
through (i} of the Law. 

Lastly, I point out that your request cited the Freedom of 
Information Act (5 use section 552). That provision is the fed
eral Freedom of Information Act, which is applicable to federal 
agencies. The statute that applies in this instance is the New 
York Freedom of Information Law, which pertains to records of 
entities of state and local government in New York. 

In an effort to enhance compliance with the Freedom of 
Information Law, copies of this opinion will be sent to officials 
of the Department of Buildings. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: Charles Sturken 
Lenore Norman 

Sincerely, 

Robert J. Freeman 
Executive Director 



• . . 
. 

. ST ATf OF NEW YORK 
PEPAATMENT OF STATE 

~ /; 
• ~ t-~ .. ,..,... . 

COMMITTEE ON OP!;:N G0VEANMENT 

COMMITTEE MEMBERS 

WILLIAM BOOKMAN 
JOHNC. EGAN 
D.AIJ_ W. FClRSYTHE 
WAL TEA W. GRUNfELD 
STAN LUNDINE 
LAURA RIVERA 
DAVID A. SCHIJ~ 
B~ARA SHACK. Chair 
GAIL S. SHAFFER 
GILBERT P. SMITH 
PRISCIUA A. WOOTEN 

EXECUTIVE DIRECTOR 
ROBERT J . FREEMAN 

Mr . Anthon 

162 WASHINGTON AVE~UE. ALBANY, NEW YORK 12231 
. /5 18) 474·2518, 2791 

February 16, 1989 

Fiscarelli 

-The staff of the Committee on Open Government is authorized to 
issue adv i sory opinions. The ensuing staff adv is·ory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise i ndicated. 

Dear Mr . Fiscarel li: 

I have rece i ved your letter of February 8 , as well as the 
materials attached to it. 

You have requested an advisory opinion concerning the 
response to an appeal rendered by Ms . Kathy A. Bennett, Counsel 
to the Department of Civil Service. The focus of your inquiry 
involves the denial of access to a report relating to an investi
gation of a complaint of discrimination made at the Department of 
Social Services . In her denial, Ms. Bennett -wrote that -the 
repor t is "considered a draft , as we are now attempting to re
solve with the Department of Social Services the concerns they 
raised in responding to the report". You also asked why the 
Department of Civil Service failed to send a copy of the deter
mination on appeal to this office as the Freedom of Information 
Law requires . 

In this regard, I offer the following comments . 

First , although the determination on appeal does not indi
cate that a copy of that doc1.m1ent was forwarded to this office, a 
copy was indeed sent to the Committee. 

Second, in an effort to learn more about the denial, I .. 
have spoken with Ms . Bennett. She informed me that it is the 
policy of the Department of Civil Service to permit agencies to 
review and canment on the kind of report that is the s ubjec t of 
your inqui ry before such a report is considered to be " finali:t. 
As such, as I understand the situation, the report is -not final; 
rather it is subject to modification and may undergo changes i n 
its contents . 
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Third, in terms of the Freedom of Information Law, of 
greatest relevance under the circumstances is section 87(2) (g), 
which permits an agency to withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data: 

ii. instructions to staff that 
affect the public; 

111. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

As such, section 87 (2) (g) (iii) requires that "final agency policy 
or determinations" must be disclosed. Since the report has not 
yet reached the status of being a final agency determination, it 
appears that the denial, at this juncture, would have been appro
priate. 

Lastly, Ms. Bennett indicated that when the report be
comes final, it will be accessible in terms of its substance. 
She added, however, that certain portions might be redacted on 
the ground that disclosure of those aspects of the report would 
constitute an unwarranted invasion of personal privacy [see Free
dom of Information Law, sections 87 (2) (b) and 89 (2) (b)] ~ 

I hope that the foregoing has served to clarify the matter 
and that I have been of assistance. Should any further questions 
arise, please feel free to contact me. 

RJF:jm 

cc: Kathy Bennett 

Sincerely, 

~j ./~--
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Hi-ckman: 

I have received your letter of February 16 in which you 
requested copies of "Open Governments Laws" and described a pro
blem involving requests made under . the Freedom of Information 
Law. 

According to your letter,in response to requests for 
records, you "never ••• get to see the originals of the files". 
Further, you expressed the belief that the records shown to you 
are "doctored". 

In this regard, I offer the following comments. 

First, as a general matter, the Freedom of Information ·Law 
is based upon a presumption of . access. Stated differeritly, all 
records of an agency are available, ex-cept to the extent that 
records fall within the scope of one or more grounds for denial 
appearing -in section 87 (2) (a) through (i) of the ·Law. It is· 
noted that the introductory language of section 87 -(,2) refers to · 
the authority to withhold "records or portions thereof" that fall 
within the grounds for denial that follow. Since you did not 
describe the nature of the records in question, I point out that 
there may be port i ons of those records - that could- properly be 
denied . If that is so, an original . record would not be-·ava ilable 
in its entirety, and a copy of that record might be made avail-

_able after the agency has made the appropriate . deletions. In 
short, while I am unfamiliar with the- records - at issue, there may 
be situations in which there is no right- to i nspect a I"ecord · or 
file in its entirety. In those situations , -copies of those por
tions that ·are accessible ·should be made available, while the 
agency could delete the rema inder. 



Ms. Helga Hickman 
February 22, 1989 
Page -2-

Second, section 89(3) of the Law states in part that when 
copies of records are requested, you may ask that the agency 
"certify to the correctness of such copy". 

If you could provide greater detail concerning the nature 
and content of the files in question, perhaps more specific 
guidance could be provided. 

Lastly, enclosed are the materials that you requested. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

Robert J. Freeman 
Executive Director 
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February 23, 1989 

Ms. Ann Smutok 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Smutok : 

I have received your letter of Febr~ary 2, which pertains 
- to requests directed to the Department of Health. 

S ince I am unfamiliar with existing records that fall 
within the scope of your requests, I cannot offer specific 
guidance. However, in conjunction with your correspondence, I 
offer the following general comments. 

First , you wrote that, as you understand the Freedom of 
Information Law , when a request is denied, a reason must be 
given. In one aspect of your letter, you ind icated that the 
Department's Records Access Officer, Mr. Donald MacDonald, "does 
not cite why [you] cannot have papers, he just states that · th~re 
are no papers". Here I poin t out that the Freedom of Information 
Law pertains to existing records. Further, section 89 (3)- of the 
Law -states i n part that an agency need not create -a record in · 
response to a request. Therefore, to the extent that you have 
sought information -that does not exist in the form -of a record or 
records, the Department would not be obligated by the- Freedom of 
Information Law to prepare records on your behalf - i n order to 
satisfy a request . I agree with your contention t hat when -a 
request for records is denied, a reason for the denial must be 
given based upon one or -more of the grounds for denial appearing 
in section -87(2) -of the - Freedom of Information -Law. However, if 
records sought do not e:x:ist, an agency -can neither- grant -nor deny. 
access. In short , an agency cannot withhold -records that · it does 
not possess, and I do not believe that - a statement that "there 
are no papers" could be characterized as a denial. 
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Second, the Freedom of Information Law is the statute that 
generally deals with rights of access to government records in 
New York. Nevertheless, there are numerous other statutes that 
deal specifically with rights of access to particular records. 
When a statute either requires disclosure or confidentiality with 
respect to particular records, that statute, in my view, over
rides the Freedom of Information Law. Similarly, when a statute 
other than the Freedom of Information Law confers confiden
tiality, records may be withheld pursuant to section 87(2) (a) of 
the Freedom of Information Law. That provision pertains to the 
authority to withhold records that "are specifically exempted 
from disclosure by state or federal statute". 

As I understand the situation, the records sought involve 
allegations of patient abuse in a nursing home. Section 2803-d 
of the Public Health Law, entitled "Reporting abuses of persons 
receiving care or services in residential health care facil
ities", pertains specifically to the records in which you are 
interested. Subdivision (6) of section 2803-(d), paragraphs (e) 
and (f), state that: 

"(e) Except as hereinafter provided, 
any report, record of the investiga
tion of such report and all other 
information related to such report 
shall be confidential and shall be 
exempt from disclosure under article 
six of the public officers law. 

(f) Information relating to a report 
made pursuant to this section shall be 
disclosed under any of the following 
conditions: 

(i) pursuant to article six of 
the public officers law after ex
pungement or amendment, if any, 
is made in accordance with a 
hearing conducted pursuant to 
this section, or at least forty
five days after written deter
mination is made by the commissioner 
concerning suah report, whichever 
is later; provided, however, that 
the identity of the person who 
made the 'report, the victim, or 
any other person named, except 
a person who the commissioner has 
determined committed an act of 
physical abuse, neglect, or mis
treatment, shall not be disclosed 
unless such person authorizes 
such disclosurer 
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(ii) as may be required by the 
penal law or any lawful order or 
warrant issued pursuant to the 
criminal procedure law, or 

(iii) to a person who has re-
quested a hearing pursuant to 
this section, information re
lating to the determination 
upon which the hearing is to 
be conducted; provided, however, 
that the identity of the person 
who made the report or any other 
person who provided information 
in an investigation of the re
port shall not be disclosed un
less such person authorizes 
such disclosures." 

Article six of the Public Officers Law is the Freedom of Infor
mation Law. 

As Mr. Slocum has indicated, and as specified in the 
Public Health Law, certain records are confidential, not based 
upon Department policy, but rather pursuant to statutory 
requirements. 

I hope that the foregoing serves to clarify the matter, 
and that I have been of assistance. 

RJF:jm 

cc: Peter Slocum 
Donald MacDonald 

Sincerely, 

Robert J. Freeman 
Executive Director 
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February 23, 1989 

I have received your letter of February 17 in which you 
requested from this office records perta i ning to "The canmuni
cations that transpired be t ween Mr. George B. Burke, Chief 
Atty., State of N.Y. and· Mr. P. Tavelli of Ithaca, N.Y. 9 (Attorney) Tompkins County. " 

In this regard, the Committee on -Open Government is 
authorized to advise with respect to the Freedom of Information 
Law. The Committee does not maintain records generally, such as 
those in which you are interested. Further, I am unfamiliar w i th 
persons that you identified or the circumstances rela t ing to the 
request. In shor t , this office does not have possession of the 
records sought and, as a c onsequence, we cannot provide them to 
you. 

For your information, I point out that a request for re
cords should be d i rected to the records access officer at the 
agency t hat ma i ntains the records. Again, I am unaware of the 
agency that employs Mr . Burke . However, on the basis -of your 
letter, it appears that the agency -that employs him would main
tain - the records, and that a request should be sent to that 
agency. 

It is noted, too, that section 89(3) of the Freedom of 
Information Law requires that an applicant "reasonably describe" 
the records sought. Therefore, a request should incl ude suffi- · 
cient detail to enable agency officials to locate the records. 
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Further, although I have no knowledge of the nature or 
content of the records in which you are interested, I point out 
that the Freedom of Information Law is based upon a presumption 
of access. Stated differently, all records of an agency are 
available, except .to the extent that records or portions thereof 
fall within one or more grounds for denial appearing in section 
87 (2) (a} through (i} of the Law. 

I hope that I have been of some assistance. Should any 
questions arise concerning the Freedom of Information Law, please 
feel free to contact me. 

RJF :jm 

Sincerely, 

~x- 1, f~-
Robert J. Freeman 
Executive Director 
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Mr. John Anthony 
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February 24, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions . The ensuing staff . advisory opinion is 
based solely upon the facts presented i n your correspondence . 

Dear Mr. Anthony: 

I have received your letter of February 9 and the corres
pondence attached to it . 

Your inqu iry pertains to a reques t of February 1 directed 
to the Westcheste r County Health Department. In response, t he 
Freedom of Inf ormation Officer acknowledged the receipt of the 
request on February 6 and indicated that i t -was forwarded to the 
appropr iate staff f or response. You have asked whether that 
reply constituted a constructive denial of your request . 

In my opinion, the reply would not represent a construc
tive denial. As you are aware, section 89(3) of the Freedom of 
Information Law requires that an agency respond to a request · 
within five busines s days of the -receipt of ·a request. However, 
that provision states that an agency may extend the time to de
termine to grant or deny the request when a -written acknowledge
ment of the receipt o f a reques t is given within t he five busi
ness day per i od. Since a written acknowledgement -of t h e receipt 
of your request was given within five business days of • the -re
ceipt of your request , I do not believe t ha-t the - response could 
be characterized as a constructive denial of access. 

I point out, however; that both section 89(3) of the Law 
and the regulations promulgated by the Committee [21 NYCRR ·sec
tion 1401. 5 (d)] indicate that, when the receipt ·Of a r equest is 
acknC1.-1ledged, the acknowledgement should include a statement of 
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the approximate date when the request will be granted or denied. 
Further, the regulations provide that a request should be granted 
or denied within ten business days of the date of the acknow
ledgement of the receipt of a request. 

RJF :jrn 

I hope that the foregoing is responsive to your inquiry. 

Sincerely, 

M0:.{_I~--
Robert J. Freeman 
Executive Director 
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Dear Ms. Caruso: 
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February 24, 1989 

I have received copies of your responses to requests for 
lists. One involved a "list of swimming pools in New York City 
that are in health clubs, hotels, etc.": the other involved a 
list of "Diagnostic Medical X-Ray Units that have permits to 
operate" in the City. 

You denied both requests, stating that "Sections 87(2} (b) 
and 89 (2) (b) (iii) of the Freedom of Information Law (unwarranted 
invasion of personal privacy) permits the Department to deny such 
request for sale or release of names and addresses if such lists 
would be used for commercial or fund raising purposes". 

As indicated in previous correspondence regarding similar 
r~uests, I do not believe that the provisions upon which you
relied to deny access are applicable. Section 87(2)(b) permits 
an agency to withhold records to the extent that disclosure would 
constitute "an unwarranted invasion of personal privacy". Sec
tion 89(2) (b) provides a series of examples of invasions of per
sonal privacy, one of which includes the "sale or release of 
lists of names and addresses if such lists would be used for 
commercial or fund-raising purposes" [section 89{2) {b) (iii)]. 

In my view, the provisions in the Freedom of Information 
Law pertaining to privacy are intended to deal with natural 
persons, rather than entities,-such as corporations or other 
commercial establishments. Although Article 6-A of the Public 
Officers Law, the Personal -Privacy Protection Law, applies only 
to state agencies, that statute, when read in conjunction with 
the Freedom of Information Law, in my opinion, makes it-clear 
that the protection of privacy as envisioned by those statutes is 
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intended to pertain to personal information about natural persons 
[see Public Officers Law, sections 92(3), 92(7), 96(1) and 
89(2-a)J. Therefore, if the lists in question identify entities, 
such as health clubs, medical facilities or other business 
establishments, rather than natural persons, I do not believe 
that they could be withheld. 

Moreover, in a recent decision rendered by the Court of 
Appeals that focused upon the provisions that you cited in the 
denials of the requests, the court referred to the authority to 
withhold 11 certain personal information about private citizens" 
[see Matter of Federation of New York State Rifle and Pistol 
Clubs, Inc. v. The New York City Police Department, February 
14, 1989, NY 2d ]. Based upon the statement made by the 
Court of Appeals. it is reiterated that the authority to withhold 
lists is, in my opinion, restricted to those situations in which 
lists identify natural persons and would be used for commercial 
or fund-raising purposes. 

I hope that the foregoing serves to clarify the matter. 
If you would like to discuss the issue, please feel free to con
tact me. 

RJF:jm 

cc: Marvin Schildkraut 
Stacey Myers 
Irwin S. Davison 

Sincerely, 

l¾,ts1,u,i----
Robert J. Freeman 
Executive Director 
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Mr. Richard 

The staff of the Committee on Open Government is authorized to 
issue advisory opini ons. The ensuing staff advisory opinion is 
based sol ely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Mr. Bridgham: 

As you are aware, I have received your letter of February 
14, as wel 1 as the correspondence attached to ·it . You have re
quested assistance in gaining access to a record from the City of 
White Plains. 

By way of background, you apparently requested and re
ceived a copy of a portion of a collective barga i n i ng agreement 
between the Ci ty of White Plains and its professional f i re
fighters ass ociation. That portion of the agreement provides 
that: 

"Sick leave claims which arise -due 
to confinement or injury arising 
under circumstances -covered under the 
New York State No Fault Insurance -Law 
shall be treated in -accordance with the 
attached letter of understanding." 

You also requested the letter of understanding to which the- por
tion o f the contract quoted above refers. That aspect of your 
request has not been honored. 

In this regard, I offer the fol lowing comments. 

First, in an effort to learn more of the situation, I have 
contac t ed t he City's Corporati on Counsel, Mr. Anthony Grant, on 
your behalf. Mr. Grant informed me that, to the··best of his 
knowledge, the portion of the contract pertaining to -the -letter 
of understanding has been included in successive contracts over 
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the course of several years. A search has been made and the 
City's negotiators have been contacted in an effort to locate 
the letter of understanding. However, Mr. Grant said that no 
such letter has apparently ever been prepared. 

Second, in terms of the Freedom of Information Law, I 
point out that the Law pertains to existing records. Section 
89{3) of the Law provides in part that an agency need not create a 
record in response to a request. Therefore, assuming that the 
letter of understanding has not been prepared, the Freedom of 
Information Law would not require the City to do so. 

Lastly, section 89{3) also states that, in the kind of 
circumstance described above, upon request, an agency "shall 
certify that it does not have possession of such record or that 
such record cannot be found after diligent search". 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

,P '-- st ,,r lr~ ~;;:vJ. Freeman 
Executive Director 

cc: Anthony Grant, Corporation Counsel 
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February 27, 1989 

Mr . John Anthony 

The staff of the Committee on Open Government is -authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based sol ely upon the facts presented in your correspondence. 

Dear Mr. Anthony: 

I have received. your letter of February 10; as wel l as the 
materials attached to it. 

According to the materials, on January 11 you requested 
from the Westchester County Clerk's Office a deed and related 
records concerning a parcel known as Bl ack Rock in Croton-on
Hudson. Since you apparently recei ved no response , you appealed 
on January 31 to the County Clerk on the ground that your request 
had been constructively denied. In a response to· that letter , 
Ms. Cecilia G. Bikkal, Legal Adv i sor to the county Clerk , wrote 
that: 

"An appeal cannot be made where a 
request for informat i on pursuant to 
the Freedom of Information Law has 
not been denied, Public Officers Law 
Section 89-4A. This office is not in 
receipt of .a formal request for docu
ments dated January 11, 1989. 

"As I ha:ve indicated in our previous 
correspondence, this office does .not 
have records which you have s eeked [sic) 
in the past . We have made every attempt 
to assist you but find ourselves with-
out means to do so." · 
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Unsatisfied with that response, you wrote to Ms. Bikkal again on 
February 4, specifying the records in which you are interested 
and raising a series of questions. On February 8, Ms. Bikkal 
responded, stating that: 

"Deeds are recorded in the Land Records 
Division of our office. They may be 
searched by either the grantor's name 
(the seller) or the grantee's name 
(buyer). We cannot search by address 
or name of property. A complete search 
may be made in our office by you your
self or by a title company if you wish 
to engage one. 

"You may request a copy of a particular 
deed, so long as you give us the name of 
the grantee (buyer), location of the pro
perty and, if a available, approximate date 
of purchase. 

"The office does not perform title searches. 
The documents are located in the public 
area of our office, thus allowing the public 
to conduct their own search. 

"This office does not record or file ab
stracts of title, deeds only. We cannot 
advise as to who would hold abstracts of 
title. 

"Upon furnishing us with the pertinent.in
formation, we will advise you of the exis
tence of a deed and, if you wish, the 
appropriate cost for copies." 

You have requested an advisory opinion concerning the 
matter. In this regard, I offer the following comments. 

First, the Freedom of Information Law is applicable to all 
agency records, including those maintained by a county clerk when 
that person is acting other than as a clerk of a court (see Civil 
Practice Law and Rules, section 8019-8021). 

Second, Ms. Bikkal indicated that the County Clerk does 
not have the records sought, which you had requested previously, 
and with respect to which you were informed that the Clerk main
tained no such records. As advised• in previous correspondence, 
an agency can neither grant nor deny access to records that it 
does not maintain. 
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Third, section 89{3) of the Freedom of Information Law 
requires that an applicant must "reasonably describe" the records 
sought. The Court of Appeals has held that a request reasonably 
describes the records when agency officials can, based upon the 
terms of a request, locate and identify the records [see 
Konigsberg v. Coughlin, 68 NY 2d 245 (1986)]. Ms. Bikkal wrote 
that deeds may be searched by means of a buyer's or seller's 
names, and she specificed that the Clerk "cannot search by 
address or name of property". As ·such, due to the nature of the 
filing system used by the Clerk, the records sought, if they 
exist, cannot be located on the basis of the information provided 
in your request. If that is so, I do not believe that your re
quest would have reasonably described the records. 

Lastly, with respect to fees, as stated earlier, county 
clerks perform a variety of functions, some of which involve 
county records that are subject to the Freedom Information Law, 
others of which may be held in the capacity as clerk of a court. 
Further, as you may be aware, under the Freedom of Information 
Law, an agency may charge up to twenty-five cents per photocopy, 
"except when a different fee is otherwise prescribed by statute". 
In the case of fees that may be assessed by county clerks, sec
tions 8020 and 8021 of the Civil Practice Law and Rules require 
that county clerks charge certain fees in their capacities as 
clerks of court and other than as clerks of court. Since those 
fees are assessed pursuant to statutes other than the Freedom of 
Information Law, the fees may exceed those permitted under the 
Freedom of Information Law. Section 8019 of the Civil Practice 
Law and Rules provides in part that "The fees of a county clerk 
specified in this article shall supersede the fees allowed by any 
other statute for the same services ••• ". The fees that may be 
assessed by county clerks acting other than as clerks of a court 
are specified in section 8021 of the Civil Practice Law and 
Rules. 

I hope that the foregoing has served to clarify your 
understanding of the matter. 

RJF:jm 

cc: Cecilia G. Bikkal 

Sincerely, 

~ f' ~ 
Robert J. Freeman 
Executive Director 
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February 27, 1989 

Mr. Derry Sykes 
78-B-894 D-5-18 
Great Meadow Correctional Facility 
Box 51 
Comstock, NY 12821 

Dear Mr. Sykes: 

I have received your letter of February 2, which reached 
this office today. You have-asked that I forward to you copies 
of transcripts and related records concerning a judicial proceed
ing conducted in Supreme Court, aronx County. 

In this regard, it is emphasized that the Committee on 
Open Government is responsible for advising with respect to the 
Freedom of Information Law. As a general matter, the Committee 
does not maintain records, including those that you have 
requested. In short, I cannot provide the records, because this 
office does not maintain them. 

It is noted, too, that the Freedom of Information Law 
pertains to agency records. section 86(3) of that statute de
fines the term "agency" to include: 

"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a· 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 

In turn, section 86 (1) defines "judiciary'' to mean: 

"the courts of the state, including 
any municipal or district court, 
whether or not of record." 
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As such, the Freedom of Information Law would not be applicable 
to the courts or court records. 

Lastly, other statutes often confer substantial rights of 
access to court records (see e.g, Judiciary Law, section 255). 
It is suggested that a request for court records be directed to 
the clerk of the court in which the proceeding was conducted, and 
that such a request include as much specificity as possible in 
order to enable the appropriate officials to locate the records. 

RJF:jm 

I hope that I have been of some assistance. 

Sincerely, 

~(f.P~ 
Robert J. Freeman 
Executive Director 
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Mr. John Vnuk 
86-A-8163 
Housing Unit 118-1 
Otisville Correctional Facility 
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Otisville, NY 10963 

Dear Mr. Vnuk: 

16~ WASHING TON A VENUJ:, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

February 27, 1989 

I have received your letter of February 20 in which you 
requested "a list of all records which the New York State Depart
ment of Correctional Services has, and-are required to provide by 
Law, for the party to whom the informatio·n is about". You made 
specific reference to access to a pre-sentence report. 

In this regard, the Committee on Open Government is 
authorized to advise with respect to the Freedom of Information 
Law. The Committee does not maintain a list of records main
tained by the Department of Correctional Services which identi
fies those records that must be available to the subject of the 
records. Further, it is doubtful, in my opinion, that the De
partment would maintain such a list, for I am unaware of any 
requirement that such a list be prepared. 

Since you alluded to the "master list" of records kept at 
your facility, I point out that the master list was likely pre
pared in conjunction with section 87 (3) (c) of the Freedom of 
Information Law. That provision states that each agency shall 
maintain: 

"a reasonably detailed current list 
by subj ec t matter, of all records in 
the possession of the agency, whether 
or not available under this article." 
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Based upon the provision quoted above, while an agency must 
prepare a list that identifies the categories of records main
tained by an agency, such a list need not specify whether parti
cular categories are accessible or whether they may be withheld. 
Further, within a category of records, there may be certain 
aspects of records that are available, while other aspects could 
be withheld. 

Lastly, with regard to pre-sentence reports, although the 
Freedom of Information Law provides broad rights of access to 
records, the first ground for denial, section 87 (2) (a), states 
that an agency may withhold records or portions thereof that 
" ••• are specifically exempted from disclosure by state or federal 
statute ••• 11 Relevant under the circumstances is section 390.50 
of the Criminal Procedure Law, which in my opinion represents 
the exclusive procedure concerning access to pre-sentence 
reports. 

Section 390.50(1) of the Criminal Procedure Law states 
that: 

"Any pre-sentence report or memorandum 
submitted to the court pursuant to this 
article and any medical, psychiatric or 
or social agency report or other infor
mation gathered for the court by a pro
bation department, or submitted directly 
to the court, in connection with the 
question of sentence is confidential and 
may not be made available to any person 
or public or private agency except 
where specifically required or per
mitted by statute or upon specific 
authorization of the court. For pur
poses of this section, any report, 
memorandum or other information for
warded to a probation department within 
this state from a probation agency out
side this state is governed by the same 
rules of confidentiality. Any person, 
public or private agency receiving such 
material must retain it under the same 
conditions of confidentiality as apply 
to the probation department that made it 
available." 

In view of the foregoing, I believe that a pre-sentence 
report may be made available only upon the order of a court, and 
only under the circumstances described in section 390.50 of the 
Criminal Procedure Law [see Matter of Thomas, 131 AD 2d 488 
{ 19 87) ] • 



Mr. John Vnuk 
February 27, 1989 
Page -3-

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~\[' s, 1/\.U,~ 
Robert J. Freeman 
Executive Director 
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162 WASHINGTQN AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

February 28, 1989 

The staff of the committee on Open Government is authorized to· 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Grune: 

I have received your letter of February 12, as well as the 
materials attached to it. 

You have requested advice with respect to two issues, one 
of which arose in the context of an Article 78 proceeding that 
you initiated under the Freedom of Information Law. Although the 
issue was nmooted" and a determination was rendered by Supreme 
Court, I point out that, as a matter of policy, the Committee 
does not issue advisory opinions following the commencement of 
1 i tiga tion brought under the Freedan of Information Law·. 
Although the Court rendered a decision, presumably an appeal 
could be made. As such, I choose not to render an opinion con
cerning the first issue. However, enclosed are copies of advi
sory opinions previously rendered in response to similar 
inquiries. It is noted that our opinions are indexed and-dis
tributed throughout the state and that they may be requested by 
any person. 

The second issue involves a request for copies of photo
graphs maintained by the Town of Putnam Valley Police Department. 
As I understand the situation, the Department has the 
photographs, but it cannot find or does not maintain the 
negatives. As such, the cost of preparing copies, which involves 
making new negatives, nescalates copying costsn. The-Chief of 
Police has offered to-have copies of the photos made by "any 
reputable film lab within 10 miles of our station, who will guar
antee no damage to our photos to make the reproduction for you.n 
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In this regard, section 87(1) (b) (iii) of the Freedom of 
Information Law states in relevant part that the fees for copies 
of records: 

"shall not exceed twenty-five cents 
per photocopy not in excess of nine 
by fourteen inches, or the actual 
cost of reproducing any other record, 
except when a different fee is other
wise prescribed by statute. 11 

As such, if a record cannot be photocopied, as in the case of a 
photograph, an agency may assess a fee based upon "the actual 
cost of reproduction". Assuming that the fees sought to be 
assessed by the Chief of Police are based upon that standard, it 
appears that the fees to which he referred would be proper. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

{~~1,{~ 
Robert J. Freeman 
Executive Director 

cc: William G. Carlos, Chief of Police 
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Mr. Robert F. Reninger 

March 1, 1989 

The staff of the Committee on Open Government . is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Reninger: 

I have received your letter of February 14, as well as the 
materials attached to it. As you requested, enclosed is a copy 
of the Committee ' s 1988 report. 

According t o the materials, the minutes of a meeting of 
the Board of Fire Commissioners of the Fairview Fire District 
i ndicate that "the District is not required to go to- bid on the 
foregoing [communications equipment), as all radio equipment has 
been standardized to use only Motorola equipment". In conjunc
tion with that aspect of the minutes, you requested a "copy of a 
resolution whereby District authorized to Motorola!'. In response 
to your request, the records access officer wrote that you did 
not reasonably describe the resolu~ion in question in a manner 
sufficient to enable her to locate the record. She added that 
you had the right to appeal to the District Appeals Officer, 
Frank T. Simeone. You -appealed, and Mr. Si meone wrote that 
"when a record is not maintained or cannot be located, the in
ability to to provide • same could not be construed a denial and-· 
thus, cannot be subject to appeal". Mr. Simeone added that you 
have the right to appeal the decision to this office, and you 
have done so. 

In this regard, I offer the following comments. 

First, I believe that Mr. Simeone might have -misled you.
for the Committee on Open Government is authorized to advise with 
respect to the Freedom of I nformation Law. The Committee has no 
authority to render a determination following an appeal or to 
compel an agency to grant or deny access to records. 
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Second, with respect to the issue, section 89(3) of the 
Freedom of Information Law requires that an applicant request a 
record "reasonably described". Further, the Court of Appeals has 
held that an applicant has reasonably described the record sought 
when, based on the terms of a request, agency officials can 
locate and identify the record [see Konigsberg v. Coughlin, 68 
NY 2d 245 (1986)]. If indeed the records access officer is un
able to locate the record, I would agree that your request would 
not have reasonably described the records sought. It is noted 
that although a request may be quite specific, due to the nature 
of an agency's filing or recordkeeping system, agency officials 
might nonetheless be unable to locate a particular record. For 
instance, if minutes of meetings are not indexed by subject mat
ter and are filed chronologically, it may be difficult to locate 
a particular resolution or reference to it without reviewing what 
might be years of minutes of meetings. It is also noted that the 
Freedom of Information Law.pertains to existing records and that 
section 89(3) of the Law states in part that an agency is not 
required to create a record in response to a request. If, for 
instance, there is no resolution or other record reflective of 
the information sought, the District would not in my opinion be 
required to prepare such a record on your behalf to respond to a 
request made under the Freedom of Information Law. 

Lastly, with respect to the right to appeal, I believe 
that an appeal may be made following a denial of access to 
records. If a record sought does not exist or cannot be located 
because the request did not reasonably describe the record 
sought, I do not believe that a response of that nature could be 
characterized as a denial. In short, if an agency can neither 
grant nor deny access to records, I do not believe that the in
ability to provide a record constitutes a denial that can be 
appealed. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Thelia I. Wade 
Frank T. Simeone 

Sincerely, 

lk~ -1 .f ,At-. ___ _ 

Robert J. Freeman 
Executive Director 
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Mr. James K. Hayes 
88-A-6025 
Attica Correctional Facility 
Box 149 
Attica, NY 14011-0149 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Hayes: 

I have received your recent letter and the materials 
attached to it, which deal with your unsuccessful attempts to 
obtain records under the Freedom of Information Law from the 
Workers' Compensation Board and a law firm that you retained. 

In this regard, I offer the following comments. 

First, I believe that your request and appeal sent to the 
Workers' Compensation Board were not answered because those com
munications were improperly addressed. Your correspondence was 
sent to an address in Manhattan, the Board's offices are-located 
in Brooklyn. Under the circumstances, it is suggested that you 
resubmit your request and address it to: 

Mr. Donald Lazarus 
Associate Attorney 
Workers' Compensation Board 
Room 621 
180 Livingston Street 
Brooklyn, New York 11248 

Second, I point out that section 89(3) of the Freedom of 
Information Law requires that an applicant "reasonably describe" 
the records sought. Therefore, your request should· include 
sufficient detail to enable agency officials to locate and 
identify the records. 
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Lastly, I do not believe that the Freedom of Information 
Law would apply to records maintained by a law firm. That 
statute is applicable to records of an "agency", which is defined 
to mean: 

11 any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 

As such, the Freedom of Information Law pertains to records main
tained by governmental entities in New York. A law firm would 
not, in my view, constitute an agency subject to the provisions 
of the Freedom of Information Law. 

I hope that I have been of same assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

1-rr~~-j\,f~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue adv isory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr . Gombosi: 

I have received you·r letter of February 14, as well as the 
materials attached to it . 

You have raised a series of issues concerning your deal
ings with the Planning Board of the Town of Walton. It is noted 
at the outset that the Committee on Open Government is authorized 
to advise with respect to the Freedom of Information and Open 
Meetings Laws. Much of your commentary pertains to compliance 
with land use laws and regulations that fall outside t he scope of 
the jurisdiction or expertise of the office. To the -extent that 
your correspondence pertains to the Freedom -of Information Law or 
the Open Meetings Law, I offer the following comments. 

First, one aspect of your inquiry involves a request for 
minutes of a Planning Board meeting. You were advised by the 
Board's secretary that you are "free to review" the minutes, but 
that a copy would not be made "because we have turned down such 
requests in the- past and cannot discriminate". In this - regard, 
section 106(3) of the Open Meetings Law states in relevant part 
that: "Minutes of meetings of all public bodies -shall be avail
able to the public in accordance with the provisions of the -free
dom of information law within two weeks from the -date of such 
meeting ••• ". The Freedom of Information Law, section 87 (2) ;· 
states that accessible records must be made available for inspec
tion and copying. Further, when a record is accessible under the 
Law, section 89 (3) states that •"Upon payment of-, -or offer to pay, 
the fee prescribed therefor, the entity shall provide ·a copy of 
such record • •• " . Based on the fol'egoing , I -believe that the Town 
is required to prepare a photocopy of an accessibl e record upon 
payment of the appropriate fee , irrespective of its past 
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practice, which in my opinion is inconsistent with the Freedom of 
Information Law. I point out, too, that an agency cannot gen
erally charge in excess of twenty-five cents per photocopy [see 
Freedom of Information Law, section 87 (1) (b) (iii)]. 

Second, in view of the chronology of events that you 
described, it is noted that the Freedom of Information Law and 
the regulations promulgated by the Committee on Open Government 
(21 NYCRR Part 1401) prescribe time limits within which agencies 
must respond to requests. Specifically, section 89(3} of the 
Freedom of Information Law and section 1401.S of the Committee's 
regulations provide that an agency must respond to a request 
within five business days of the receipt of a request. The re
sponse can take one of three forms. It can grant access, deny 
access, and if so, the denial should be in writing stating the 
reasons, or the receipt of a request may be acknowledged in writ
ing if more than five business days is necessary to review or 
locate the records and determine rights of access. When the 
receipt of the request is acknowledged within five business days, 
the agency has ten additional business days to grant or deny 
access. Further, if no response is given within five business 
days of receipt of a request or within ten business days of the 
ackno:.,.;rledgement of the receipt of a request, the request is con
sidered "constructively denied" [see regulations, sections 
1401.S(d} and 1401.?(c}]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89 (4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

Third, the Freedom of Information Law pertains to existing 
records: it does not require agency officials to answer ques
tions or prepare new records in response to a request for infor
mation [see Freedom of Information Law, section 89(3)]. 
Therefore, although the Planning Board or the Town Board could 
have responded to your questions, they would not be required to 
do so to comply with the Law. 
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Insofar as records exist, the Freedom of Information Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. 

Enclosed are copies of the Freedom of Information Law, the 
Open Meetings Law and an explanatory brochure pertaining to both 
statutes. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Encs. 

Sincerely, 

h~r1.1~ 
Robert J. Freeman 
Executive Director 

- cc: Christine M. Sholes, Secretary 
Planning Board 
Town Board 
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The staff of the Committee on -Open Government is authorized to 
issue advisory opinions. The ensuing staff adv i sory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Weissman: 

I have received your letter of February 18 in which you 
raised three questions concerning t,he Freedom of Informat i on Law. 

The first is whether "common-law-access" is "still in 
place in NYS". If I understand your question correctly, I be
lieve that statutes, rather than common law, generally determine 
rights of access to records. As stated by the Court of Appeals, 
"The public policy concerning governmental disclosure is fixed by 
the Freedom of Information Law ••• " [Doolan v. BOCES, 48 NY 2d 
341, 347 (1979)). 

Second, you wrote that it "has been suggested that labor 
unions perform a governmental function". I n view of the defini
tions of "agency" appearing in section 86(3) of the- Freedom of . 
Information Law and sec tion 92(1) of the Personal Privacy Protec
tion Law, you asked that I comment on the status of labor unions 
under those statutes. The definition •Of -"agency" in the Freedom 
of Information Law includes entities of. -state and local 
governmenti in the Personal Privacy Protection Law,· that term is 
generally defined to mean state governmental entities. Although 
public employee unions •have strong .relationships with government, 
I do not believe that such a union could be characterized as -a 
governmental entity or that it would· cons·titute -an "agencyA sub
ject to the requirements of the Freedom of Information Law or the 
Personal Privacy Protection Law. 
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The third area of inquiry pertains to the New York State 
Temporary Commission of Investigation and whether records involv
ing closed investigations are 11discoverable" under the Freedom of 
tnformation Law. In this regard, the first ground for denial in 
the Freedom of Information Law, section 87 {2) (a), pertains to 
records that are "specifically exempted from disclosure by state 
or federal statute". I believe that records relating to the 
Commission's investigations are specifically exempted from 
disclosure. Section 2(11) (d) of Chapter 254 of the Unconsoli
dated Laws states in part that: 

"Unless otherwise instructed by reso
lution adopted by a majority of the 
members of the commission, every 
witness attending before the commis
sion shall be examined privately 
and the commission shall not make 
public the particulars of such exam
ination." 

Further, section 5 of Chapter 254 states that: 

11 Any person conducting or partici
pating in any examination or investi
gation who shall disclose to any 
person other than the commission or 
an officer having the power to 
appoint one or more of the commis
sioners the name of.any witness• 
examined, or any information obtained 
or given upon such examination or 
investigation, except as directed 
by the governor or commission, 
shall be guilty of a misdemeanor. 11 

You raised additional questions concerning the nature of 
the Commission's investigations. I am not sufficiently familiar 
with the work of the Commission to answer your questions. It is 
suggested that you might request the Commission's latest annual 
report, for it may include the kind of information in which you 
are interested. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~J,P~ 
Robert J. Freeman 
Executive Director 
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The staff of the Commit t ee on Open Government is authorized t o 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Smith: 

I have received your letter of February 13 in which you 
raised a series of questions concerning "the confidentiality of 
applicants for contractual and/or consultant employment with a 
school district". Several ·of your questions deal with how far 
school board members may go in terms of their inquiries relative 
to the suitability of such a candidate. 

I n this regard, the Committee on Open Gov.ernment is 
authorized to advise with respect to the Freedan of Information 
and Open Meetings Laws. Neither of those laws deals with those 
k i nds of issues. I t is suggested that answers to those ·questions 
might appear in the Education Law, rules promulgated thereunder 
or i n the policies or procedures of a particular board of 
education. 

You also asked whether, prior to selection of a -candidate , 
the names of the finalists may be . revealed. -There i s no-th i ng • in 
the Freedom of Information Law that would prohibit a s chool -di-s
tr ict from disclosing the identity of the candida-tes- · in quest ion. 
However, I point tha t section- 89(7 ) of the Freedom -of Information 
Law states that nothing in - tha t -statute -shall require -the disclo
sure of "the name or home address ••• of -an appl icant for appoint
ment to public employment". · If ·the ·candidates are -- individuals, 
rather than entities, for example, and if they could be· ·charac
terized as applicants for appointment to public employment , I do 
not believe that their identit ies must be disclosed. On the 
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other hand, if the candidates are firms, such as corporate or 
other business entitites, records identifying those candidates 
would, in my opinion, be available. In those circumstances, 
entities, rather than natural persons, would be identified. As 
such, there would not be any consideration of personal privacy. 

I regret that I cannot be of greater assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

M~1,r~--
Robert J. Freeman 
Executive Director 
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Mr. Alfred Mower 
87-A-8232 HS-37 
Clinton Correctional Facility 
Box 367B 
Dannemora, NY 12929 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the faots presented in your correspondence. 

Dear Mr. Mower: 

I have received your recent letter and the materials 
attached to it. 

According to your letter, you requested medical records 
pertaining to yourself from St. Joseph's Hospital in Elmira. In 
response to the request, you received records from the Smart 
Corporation in Torrance, California. The records include seven 
pages of medical reports, for which you were charged $29.57. You 
have questioned the propriety of the fee and whether that fee was 
improperly assessed under the Freedom of Inforrration Law and the 
regulations promulgated thereunder. 

In this regard, I offer the following comments. 

First, the Freedom of Information Law and the regulations 
that you cited are applicable to records of an "agency", a term 
defined in section 86(3) of the Law to mean: 

"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, off ice or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 
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As such, the Freedom of Information Law generally applies to 
records maintained by entities of state and local government in 
New York; it does not apply to records of a private hospital or a 
California corporation. Therefore, the provisions that you cited 
are inapplicable. 

Second, it appears that the records were made available 
pursuant to section 18 of the Public Health Law, which generally 
grants rights of access to medical records to the subjects of the 
records. With respect to fees, section 18(2) (e) of the Public 
Health Law states that: 

"The provider may impose a reasonable 
charge for all inspections and copies, 
not exceeding the costs incurred by 
such provider. A qualified person 
(i.e., a patient] shall not be denied 
access to patient information solely 
because of the inability to pay." 

It is possible that the records in question were stored by the 
Smart Corporation for St. Joseph's Hospital. I am unaware of the 
requirements of the Public Health in that kind of circumstance. 

To obtain additional information concerning access to 
medical records and the fees for those records, you may write to: 

Access to Patient Information Coordinator 
New York State Department of Health 
Division of Public Health Protection 
Corning Tower Building - Room 2517 
Empire State Plaza 
Albany, New York 12237 

Enclosed is a pamphlet dealing with access to patient 
records prepared by the State Health Department. 

As you requested, I am returning the records that were 
enclosed with your letter. 

RJF:jm 

Enc. 

I hope that I have been of some assistance. 

Sincerely, 

4l~cr~r.,~ 
Robert J. Freeman 
Executive Director 
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Dear Ms. Perry : 

I have received your letter of February 16 in which you 
asked that I reconsider an advisory opinion rendered last year . 

The earlier opinion, which was requested by Rebecca 
Connolly, Town Clerk of the Town of Somerset , involved a request 
t hat you apparently made for the Town's "Blue Cross and Blue 
Shield listing and billing of employees covered for a specif i c 
time period" . In brief , it was suggested that records involving 
the amounts of claims or bill ings concernings employees and their 
dependen ts woul d largely be irrelevant to the manner in which 
Town employees perform their official duties and consequently 
could be withheld as an unwarranted i nvasion of personal privacy . 
In your letter , you wrote that you merely. requested "to see the 
names and costs paid by the town for medical insurance coverage 
for each individual covered under the· town pol icy (s) " . 

The issue, once again, involves whether or the exten t to 
which disclosure would constitute an unwarranted invasion of 
personal privacy . As indicated i n the letter addressed to -Ms. 
Connolly, there are several judicial decisions concerning the 
privacy of public employees . To reiterate briefly, it has been 
found that public e mployees enjoy a lesser degree of privacy than 
others , because public employees are required to be more account
able t han others . Further , it has been held in a variety of 
contexts that records concerning public empl oyees that are rele
vant to the performance of their official duties should be made 
available , f or disclosure in those instances would result in a 
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permissible rather than an unwarranted invasion of personal 
privacy. Similarly, where records are not relevant to the per
formance of a public employee's official duties, it has been 
determined that records may be withheld on the ground that dis
closure would constitute an unwarranted invasion of personal 
privacy. 

From my perspective, it is difficult to deal with issues 
involving personal privacy. The standard in the Law is flexible 
and is in my opinion subject to individual judgements and 
interpretations. While one reasonable person might contend that 
disclosure of a particular item of personal information would be 
innocuous, thereby resulting in a permissible invasion of per
sonal privacy, an equally reasonable person might consider dis
closure of the same information to be offensive, thereby result
ing in an unwarranted invasion of personal privacy. 

I have contacted Ms. Connolly to discuss the matter. She 
informed me that the Town participates in an employee benefit 
program under which health insurance is available to all elected 
officials, who may choose to participate in the program, all full 
time employees, and retirees under certain conditions. As such, 
the employee benefit package generally indicates who participates 
in the health program in which the Town participates. Further, 
the information contained in the employees' benefit package, as I 
understand it, provides the amounts that are paid for individual 
coverage and family coverage, for example. Records describing 
the employees benefit package would in my opinion be clearly 
available, for none of the grounds for denial appearing in the 
Freedom of Information Law would be applicable. 

More detailed records indicating the amounts paid by the 
Town with respect to particular individuals would, according to 
Ms. Connolly, specify whether an employee or elected official 
has family coverage or individual coverage. As suggested in the 
opinion addressed to Ms. Connolly, I do not believe that the 
nature of the coverage chosen by an employee is relevant to the 
performance of that person's official duties. consequently, it 
is my opinion that records that indicate the kind of coverage 
chosen by an employee, and therefore the amount paid by the Town 
for coverage of that employee, would constitute "an unwarranted 
invasion of personal privacy". Nevertheless, I believe that the 
employees benefit package, which is a matter of public record, 
would include information regarding costs to the Town for various 
kinds of health care coverage without identifying particular 
employees and the nature of coverage that they have chosen. 

I hope that you can appreciate that the issue is difficult 
to resolve, for it pertains to expenditures by a municipality as 
well as considerations of personal privacy. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: Rebecca Connolly 

Sincerely, 

;1 ', - • ,' 

r-c·\.\. ·J J •f /\1..t ..__ 
Robert J. Freeman 
Executive Director 
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-The staff of the Committee on Open Gover nment is authorized to 
issue advisory opinions . The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence . 

Dear Mr . Bammann : 

I have rece ived your l etter of February 16 in which you 
requested guidance in obtaining "all the informat ion [you) can 
get " pertaining to yourself . 

You wrote that you are interested in gaining access to 
records of var ious local and federal agencies including courts , 
police departments , the FBI and the CIA, a s well as hospital 
records and records that may b e maintained in Illinois . 

In this regard, I offer the following comments . 

It is emphasized at the outset that the Committee on Open 
Government is authorized to advise with respect to the New York 
Freedom of Information Law. That statute is applicable to agency 
records. For purposes of the Freedom of Information Law , the 
t e rm "agency " is defined to mean : 

"any state or municipal department, 
board, bureau , div ision , commission , 
committee , public authority, public 
corporation, council , office or other 
governmental entity performing a 
governmental o r propr i etary functi on 
for the state or any one or more muni
cipalities thereof , except the judi
ciary or the sta te legislatu re. " 
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As such, the Freedom of Information Law generally applies to re
cords maintained by entities of state and local governments in 
New York. The Freedom of Information Law would not apply to the 
courts, to records of private hospitals, or to federal agencies. 

There are, however, other provisions of law that may apply 
to those entities. Records maintained by federal agencies, such 
as the FBI, the CIA, Social Security Administration or the 
Veterans Administration are subject to the federal Freedom of 
Information Act (5 u.s.c. section 552). Although the courts and 
court records fall outside the scope of the Freedom of Informa
tion Law, court records are often available pursuant to other 
provisions (see e.g., Judiciary Law, section 255), and requests 
for court records should generally be directed to the clerk of a 
court that maintains records in which you are interested. Medi
cal records maintained by a hospital or physician, for example, 
pertaining to a patient are generally available to the patient 
pursuant to section 18 of the Public Health Law. I have enclosed 
a brochure published by the New York State Department of Health 
that describes patients' rights of access to medical records. 

It is noted that both the New York Freedom of Information 
Law and the federal Freedom of Information Act require that an 
applicant "reasonably describe" the records sought. Therefore, a 
request should include sufficient detail to enable agency offi
cials to locate and identify the records in which you are 
interested. A request directed to a police department, for in-· 
stance, for records pertaining to you, without more, would not in 
my opinion "reasonably describe" the records that you might want 
to obtain. Additional information, such as dates, descriptions 
of events, identification numbers and other details would likely 
be needed to locate records. Similarly, requests for court or 
hospital records should include information that would permit 
officials of those entities to locate the records. 

Lastly, you wrote that it is your understanding that there 
is "some kind of record (which is supposed to be strictly 
classified) that is recorded from birth, and goes on till death, 
that deals with life conduct ••• ". To the best of my kncmledge, 
there is no such record, nor is there any central source of 
information regarding the details of peoples' lives. Further, I 
am unfamiliar with laws involving access to records that might 
have been enacted in the State of Illinois. 

RJF:jm 
Enc. 

I hope that I have been of some assistance. 

S1~·n erely, 
I #'1 _. (' 

' 'l-0 \ .J . t"AU---
Robe rt J. Freeman 
Executive Director 
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David S. Shaw, Esq. 

The s t aff of t he Committee on Open Gove.rnment is aut horized to 
i ssue advisory opini ons. The ensuing staff advisory opinion is 
based sol ely upon the fact s p r esented i n your correspondence. 

Dear Mr. Shaw: 

I have received your l etter of February 17 i n which you 
- raised a question concerni ng t he Freedan of Information Law. 

Spec i f i cally, in your capacity as the attorney f or a · 
school d i stric t , you inqui red "with -respec t to furnishing · docu..
ment s which no longer exis t within the Di str ict, becau s e · the same 
have been los t or mi splaced, wher e ·copies of such documents may 
ex i s t in the pos session of parties or agenc i es wi t h whom t he 
School Di s t rict has dealings ." 

I n t hi s regard, I offer the fol l owing comments. 

First, the Freedan of Information -Law pertains t o agency 
records, and s ection 86(4) of the Law defines the term "record" 
to mean: 

"any information kept, held, filed, 
produced , reproduced by, • with or for 
an agency or the state leg islature, 
i n any physical f orm whatsoever • 
including, but - not l imited to, re
ports, statements ,•' examinations, 
memor anda, opi n i ons, fol ders, files, 
books, manuals, pamphlet s, f orms, 
papers, designs, draw i ngs, maps, 
photos, letters, microfilms, com
puter t apes or d i scs, rules , regu
lations or codes.• 
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Based on the foregoing, if, for example, district records 
are stored at a facility that is not district property but con
tinues to maintain legal custody of those records, I believe that 
the obligations imposed by the Freedom of Information Law would 
be applicable. However, if a district no longer has custody of 
records because the records no longer exist, the Freedom of In
formation Law, in my view, would not apply. Similarly, if copies 
of records are maintained by other agencies or persons with whom 
the district has had dealings and those records are not in the 
custody or control of the district, the Freedom of Information 
Law, as it pertains to the district's obligations, would not be 
applicable. 

Second, as a general matter, the Freedom of Information 
Law involves existing records. Section 89(3) states in part that 
nothing in the Freedom of Information Law "shall be construed to 
require any entity to prepare any record not possessed or main
tained by such entity ••• ". Therefore, if records no longer exist 
or are not maintained by the district, the Freedom of Information 
Law would not require the district to create or prepare a record 
in response to a request. Further, I do not believe that the 
district would be obliged to attempt to obtain records or copies 
of records that might have been forwarded to other entities. 

Lastly, if a request is made for a record that no longer 
exists or that has been lost or misplaced, section 89(3) also 
provides that an applicant may ask that the district "certify 
that it does not have possession of such record or that such 
record cannot be found after diligent search." 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Efrain Angulo 
82-A-2464 
Attica Correctional Facility 
P.O. Box 149 
Attica, New York 14011 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Angulo: 

I have received your letter of February 20 in which you 
requested a clarification of the Freedom of Information Law. 

According to your letter, you recently requested a copy of 
"work reports" pertaining to you from the Attica Correctional 
Facility. The request was denied on the ground that the records 
are "evaluative". You have asked that I comment on the matter 
and inform you of the method of appealing the denial. 

In this regard, I offer the following comments. 

First, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in. section 87 (2) (a) through (i) of the Law. 

Second, of likely relevance in this instance is section 
87(2) (g) of the Freedom of Information Law. That provision per
mits an agency to withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data: 
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ii. instructions to staff that 
affect the public: 

iii. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such mater
ials consisting of statistical or factual information, instruc
tions to staff that affect the public, final agency policy or 
determinations or external audits must be made available, unless 
a different ground for denial applies. Concurrently, those por
tions of inter-agency or intra-agency materials that are reflec
tive of opinion, advice, recommendation and the like could in my 
view be withheld. 

Assuming that the records in question were prepared by the 
staff of the facility, they could be characterized as "intra
agency" materials. Further, if the records consist of an opinion 
or "evaluation" of your performance, it would appear that the 
denial was appropriate. 

Third, with respect to the right to appeal, section 
89{4) (a) of the Freedom of Information Law states in relevant 
part that: 

"any person denied access to a re
cord may within thirty days appeal 
in writing such denial to the head, 
chief executive or governing body 
of the entity, or the person there
for designated by such head, chief 
executive, or governing body, who 
shall within ten business days of 
the receipt of such appeal fully ex
plain in writing to the person re
questing the records the reasons for 
further denial, or provide access to 
the record sought." 

For your information, the regulations promulgated by the Depart
ment of Correctional Services under the Freedom of Information 
Law indicate that an appeal may be directed to Mr. Jose 
Hernandez-Cuebas, Counsel to the Department, in Albany. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 
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March 6, 1989 

Mr. Dwight Hendy 
87-T-1156 
Clinton Correctional Facility 
Box 367B 
Dannemora, NY 12929 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Hendy: 

I have received your letter of February 22, which concerns 
a request made under the Freedom of Information Law. 

According to your letter, you requested from the New York 
City Police Department a "'subject matter list' for the arrest of 
Dwight Hendy on August 18, 1986". In response to the request, 
although certain records were made available, no subject matter 
list was included. 

In this regard, I offer the following comments. 

It appears that you may misunderstand the nature of the 
subject matter list and its contents. The provision of the
Freedom of Information Law pertaining to the issue is-section 
87 (3) (c), which states that each agency shall maintain: 

11a reasonably detailed current list 
by subject matter, of all records 
in the posses-sion of the agency, 
whether or not available under this 
article." 

Based on the foregoing, a subject matter list should include 
reference, in reasonable detail, to the categories-of records 
maintained by an agency. There is no requirement that a subject 
matter list be created with respect to records concerning a 
particular individual or incident. 



Mr. Dwight Hendy 
March 6, 19 89 
Page -2-

In short, while the Police Department is required to main
tain a subject matter list concerning the kinds of records that 
it maintains, it would not, in my opinion, be obligated to pre
pare a subject matter list pertaining solely to you or to your 
arrest. 

I hope that the foregoing has served to clarify the Free
dom of Information Law regarding the maintenance of a subject 
matter list. Should any further questions arise, please feel 
free to contact me. 

RJF :jrn 

Sincerely, 

M~J-f. t~--
Robert J. Freeman 
Executive Director 
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Mr. Ray Delvalle 
88-A-6655 
Southport Correctional Facility 
Box 2000 
Pine City, NY 14871 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Delvalle: 

I have received your letter of February 19 in which you 
requested assistance in obtaining. information. 

You wrote that you are involved in what appears to be 
litigation concerning a claim of a conflict of interest. As 
such, you wrote that you want "a copy of all the district 
attorney's that have prosecuted [you] in the past". If I under
stand your question correctly, you are interested in requesting 
the names of those district attorneys or assistant district 
attorneys who prosecuted you. 

In this regard, I offer the following comments. 

First, I believe that the records of an office of a dis
trict attorney are subject to rights granted by the Freedom of 
Information Law. That statute pertains to records of an 
"agency", a term defined in section 86(3) to mean: 

"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 
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Based upon the language quoted above, I believe that an office of 
a district attorney is an "agency". Since an office of a dis
trict attorney is a "governmental entity" that performs a 
"governmental function" for the state and a public corporation 
(i.e., a county), it is, in my opinion, an agency required to 
comply with the Freedom of Information Law. It is noted that one 
of the first decisions rendered under the Freedom of Information 
Law indicated that certain records of a district attorney are 
available [see Dillon v. Cahn, 79 Misc. 2d 300, 259 NYS 2d 981 
(1974)], and that several later decisions confirm that records of 
district attorneys are subject to rights granted by the Freedom 
of Information Law in the same manner as records of agencies 
generally [see e.g., New York Public Interest Research Group, 
Inc. v. Greenberg, Sup. Ct., Albany Cty., April 27, 1979: 
Westchester Rockland Newspapers v. Vergari, Sup. Ct., 
Westchester Cty., June 24, 1982; Hawkins v. Kurlander, 98 AD 2d 
12 ( 19 83)] • 

Second, when making a request, section 89(3) of the Free
dom of Information Law requires that an applicant "reasonably 
describe" the records sought. Therefore, a request should in
clude sufficient detail to enable agency officials to locate and 
identify the records. If possible, names, dates, indictment or 
other identification numbers and similar details should be 

- included. 

Third, a request should be directed to the "records access 
officer" at the agency or agencies that you believe would main
tain the records in which you are interested. 

Enclosed is a brochure that describes the Freedom of In
formation Law in detail and contains a sample letter of request 
that may be useful to you. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Enc. 

Sincerely, 

~-1.l.u.._ 
Robert J. Freeman 
Executive Director 
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Mr. Jose Cruz 
77-B-1363 
135 State Street 
Auburn, NY 13021 
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March 6, 19 89 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Cruz: 

I have received your letter of February 23, as well as the 
materials attached to it. 

According to your letter, you have unsuccessfully 
attempted to obtain from the New York City Police Department the 
records identifying three witnesses whose names appear in an 
investigation report. You added that none of the three appeared 
at your trial or provided testimony against you. Although the 
reports were made available, the names of the witnesses were 
deleted. 

You have asked that I inform the New York City Police 
Department that it has no basis for withholding the information. 
In this regard, I offer the following comments. 

First, the Committee on Open Government is authorized to 
advise with respect to the Freedom of Information Law. This 
office does not have the power to compel an agency to grant or 
deny access to records. 

Second, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. 
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Third, although I am unfamiliar with the records sought, 
it appears that the Department might properly have deleted the 
names of the witnesses. Several of the grounds for denial are 
based upon the effects of disclosing records. For instance, one 
of the grounds for denial cited by the Department, section 
87 (2) (e), states that an agency may withhold records that: 

"are compiled for law enforcement 
purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or judicial proceed
ings; 

ii. deprive a person of a right to 
a fair trial or impartial adjudica
tion; 

111. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation; 
or 

iv. reveal criminal investigative tech
niques or procedures, except routine 
techniques and procedures .•• " 

The investigation reports containing the information sought were 
apparently "compiled for law enforcement purposes". Further, 
disclosure of the names of the witnesses might identify confi
dential sources. If that is so, the denial of access to the 
names would, in my opinion, have been appropriate. 

In addition, section 87(2) (b) of the Freedom of Informa
tion Law permits an agency to withhold records or portions of 
records when disclosure would result in "an unwarranted invasion 
of personal privacy". That provision might also constitute a 
basis for withholding the identities of the witnesses. Further, 
section 87(2) (f) enables an agency to withhold records to the 
extent that disclosure "would endanger the life or safety of any 
person". Again, I am unfamiliar with the contents of the reports 
or the effects of disclosing those portions identifying the 
witnesses. However, it is possible that section 87 {2) (f) might 
be relevant as a basis for withholding. 

Lastly, a denial may be appealed pursuant to section 
89(4) (a) of the Freedom of Information Law. That provision 
states in relevant part that: 
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"any person denied access to a re
cord may within thirty days appeal 
in writing such denial to the head, 
chief executive or governing body 
of the entity, or the person there
for designated by such head, chief 
executive, or governing body, who 
shall within ten business days of 
the receipt of such appeal fully ex
plain in writing to the person re
questing the records the reasons for 
further denial, or provide access to 
the record sought." 

I hope that the foregoing has served to clarify your 
rights and the provisions of the Freedom of Information Law. 
Should any further questions arise, please feel free to contact 
me. 

RJF:jm 

Sincerely, 

~d.~ 
Robert J. Freeman 
Executive Director 
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March 6, 19 89 

I have received your letter of .Febru_ary 27 in which you 
requested copies of your personnel file. You indicated that you 
were employed as a correction counselor at the Sullivan Correc
tional Facil i ty from April 23, 1987 to October 13, 1988. 

In this regard, I o~fer the fol lowing comments. 

First, the ·ccmmittee on Open Government is responsible for 
advising with respect to the Freedom of Informati on Law. As a 
general matter, this office does not maintain records, such as 
those in which you are interested. Further, the Committee does 
not have the power to canpel an agency to grant or deny access 
to records. In· short, a request should be made to the agency 
that you believe maintains the records sought . 

Second, section 87 (1) of the Freedom of Information Law 
requires each agency to adopt rules and regulations concerning · 
the implementation of the Law. Those regulations -must be consis
tent with the Law and t he general regulations promulgated by the 
Committee on Open Government. 

Third, the regulations promul gated by the Department of · 
Correctional Services under the Freedom of · Information Law indi
cate that a request for records kept at a correctional faci l ity 
may be directed to the facility superintendent, -who serves - as 
custodian of the records. With respect to records -maintained at 
the Department·' s Albany off ices,- a request may -be ma-de to the 
Deputy Commissioner for Administration, Department of Correc
tional Services, Building 2, State campus, Albany, NY 12226. 
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Section 5.30 of the Department's regulations, entitled 
"Employee record", states in relevant part that: 

"(a) An employee or former employee 
shall have the opportunity to in
spect and copy his own personal 
history folder at his work loca-
tion or former location, respectively. 

(b) Former employees may request to 
have copies of records sent to them. 
The custodian of the record of a 
former employee shall respond to a 
request from a former employee in 
accordance with section 5.35 of this 
Part. Present employees may be 
charged for copies according to 
section 5.40 of this part, unless 
otherwise provided by collective bar
gaining agreement." 

The Department may charge up to twenty-five cents per photocopy 
when copies of records are requested. 

Under the circumstances, it is suggested that a request be 
directed to the facility superintendent. 

I hope that I have been of some assistance. Should any 
questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The· ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Mr. Hart: 

I have received your letter of February 16, as well as the 
forms attached to it. 

According to your letter, the forms are completed by the 
Olean City Polic~ Department when there is nan encounter with an 
apparently mentally ill person or when someone is arrested". One 
of the forms is entitled "Suicide Prevention Screening Guide
lines". It includes the name of the subject, various items -of 
personal information, and observations involving the subject's 
behavior and appearance. The second form includes a detailed 
description of the behavior of a person that indicates that he or 
she may be mentally ill, and information concerning whether the 
subject should be admitted to a mental health facility. 

You wrote that "The Cattaraugus County Mental Health 
Association (a private, Not-for-Profit corporation) and a hos
pital providing psychiatric treatment have each requested that 
the City make these forms available to them for screening and 
statistical purposes". Although you have not found any statute 
that prohibits disclosure of the forms, you have requested advice 
concerning the propriety of 11 the routine release of the informa
tion to the entities requesting it ••• ". 

In this regard, I offer the following comments. 



Mr. John M. Hart, Jr. 
March 7, 1989 
Page -2-

First, as a general matter, all records of an agency are 
accessible under the Freedom of Information Law, except those 
records or portions thereof that fall within the scope of one or 
more of the grounds for denial appearing in paragraphs (a) 
through (i) of section 87 (2) of the Law. 

Second, I point out that the Freedom of Information Law is 
permissive; an agency may withhold records, or perhaps portions 
of records, in accordance with the grounds for denial found in 
section 87(2) of the Law. However, an agency is not required to 
withhold records, even when a ground for denial may properly be 
asserted, unless a statute other than the Freedom of Information 
Law prohibits disclosure. Further, as indicated by the Court of 
Appeals: 

"while an agency is permitted to re
strict access to those records falling 
within the statutory exemptions, the 
language of the exemption provision 
contains permissible rather than manda
tory language, and it is within the 
agency's discretion to disclose such 
records, with or without identifying 
details, if it so chooses" [Capital 
Newspapers v. Burns, 67 NY 2d 562, 
567 (1986)]. 

Third, although I attempted unsuccessfully to contact you 
to discuss the matter, I have discussed the issue with Michael 
Luty, Chief of the Olean City Police Department. He explained 
that no formal request for the records has been made under the 
Freedom of Information Law. Chief Luty indicated, however, that 
it would likely be desireable to share the records with ·facili
ties that might provide services and care to persons who may be 
mentally ill. 

In my view, the records in question could be withheld to 
the extent that disclosure would constitute "an unwarranted inva
sion of personal privacy" [see Freedom of Information Law, sec
tions 87 (2) (b) and 89 (2) (b) l. As such, in response to a request 
made under the Freedom of Information Law, I believe that names 
or other identifying details could be withheld. Further, those 
portions of the forms reflective of the.subjective opinions of a• 
police officer who completes the forms could be· withheld pursuant 
to section 87 (2) (g) of the Freedom of Information Law. 

Nevertheless, having contacted the Commission of 
Correction, one of the agencies responsible for devising the 
Suicide Prevention Screening form, it was advised that, under the 
circumstances, there is apparently no statute that would prohibit 
the City from disclosing the forms to the Mental Health Associ
ation or a hospital. I point out that, in other circumstances, 
the result might be different. For example, if the form was 



Mr. John M. Hart, Jr. 
March 7, 1989 
Page -3-

completed by a mental health facility, section 33.13 of the 
Mental Hygiene Law might preclude disclosure. Similarly, the 
Personal Privacy Protection Law (Public Officers Law, Article 
6-A), which applies only to state agencies, would govern the 
disclosure of personal information by a state agency. 

In sum, while portions of the forms could be withheld from 
the public if requested under the Freedom of Information Law, 
there appears to be no statute that would prohibit the City from 
disclosing the forms to the entities described in your letter. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: Michael Luty, Chief of Police 

Sincerely, 

Robert J. Freeman 
Executive Director 
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March 7, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Lee: 

I have received your letter of February 25 in which you 
described problems involving requests made under the Freedom of 
Information Law. 

One request involved records of the New York City Police 
Department. The request was received on December 28 and you were 
informed on January 24 that your request was under review. As of 
the date of your letter to this office, you have received no 
further response. 

In this regard, I point out that the Freedom of Informa
tion Law and the regulations promulgated by the Committee on Open 
Government (21 NYCRR Part 1401) prescribe time limits within 
which an agency must respond to requests. Specifically, section 
89 (3) of the Freedom of Information Law and section 1401. 5 of the 
Committee's regulations provide that an agency must respond to a 
request within five business days of the receipt .of a request. 
The response can take one of three forms. It can grant access, 
deny access, and if so, the denial should be in writing stating 
the reasons, or the receipt of a request may be acknc,.-1ledged in 
writing if more than five business days is necessary to review or 
locate the records and determine rights of access. When the 
receipt of the request is acknowledged within five business days, 
the agency has ten additional business days to grant or deny 
access. Further, if no response is given within five business 
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days of receipt of a request or within ten business days of the 
acknowledgement of the receipt of a request, the request is con
sidered "constructively denied" [see regulations, sections 
14 0 L 5 ( d) and 14 0 1. 7 ( c ) ] . 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4) (a)J. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

Under the circumstances, it appears that your request has 
been constructively denied and that you may appeal on that basis. 
For your information, I believe that the person to whom an appeal 
may be made is Thomas E. Slade, Assistant Deputy Commissioner 
for Legal Matters, NYC Police Department, One Police Plaza, New 
York, NY 10038. 

The other request involved records, which you did not 
describe, addressed to the Division of Parole office in Brooklyn. 
In response to that request, you received a letter from your 
former parole officer indicating that he had contacted Counsel to 
the Division who advised that you were not entitled to the re
cords sought. 

Without knowledge of the nature of the records in which 
you are interested, I cannot provide specific direction. It is 
suggested that you submit a new request to the records access 
officer for the Division of Parole in Albany. That person is 
William Altschuller, Division of Parole, 97 Central Avenue, 
Albany, NY 12206. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

(l~r,f~ 
Robert J. Freeman 
Executive Director 



COMMITTEE M EMBERS 

WILLIAM BOOKMAN 
JOHN C. EGAN 
DALI. W. FORSYTH!; 
WALTER W. GRUNFELO 
STAN LUNOIN~ 
LAURA RIVERI\ 
DAVID A. SGHUl,l 
BAABARA SHACK. Chair 
GAIL S. SHAFFER 
GILBERT P. SMITH 
PRISCILLA A. WOQTEN 

EXECUTIVE DIRECTOR 
ROBEFIT J . FREEMAN 

STATE OF NEW YOR!< 
DEPARTMENT OF ST ATE 
COMMITTl;E ON OPEN GOVFRNMENT -Ad ... 

162 WAS ING TON AVENUE, A/..BANY, NEW YORK 12231 
(518) 474-2518, 2791 

March 8, 19 89 

The staff of the Committee on Open Government is authorized to 
issue adv i sory opinions. The ensuing staff advisory opinion i s 
based sol e l y upon the facts presented in your correspondence. 

Dear Mr. Leonel l i: 

I have rece ived your letter of -February 28, which, once 
again, pertains to your ability to obtain "copies of correspon
deQce between two attorneys ". 

You i ndica t ed that the mat ter involves a compla i nt made 
concerning your wife's attor ney, and -that the -canmun i cations 
involve Mr. Burke, an attorney with - the Committee on Profes
sional Standards. That office operates as part of the Appellate 
Division, Third Department. 

Based upon the new information t hat you provided; I offer 
the following comments. 

First, I do not believe that the Freedom of -Information ·· 
Law woul d apply to the r ecords in which you are - i nterested.· That 
Law is applicable to agency records , and s ect ion 86(3) of the Law 
defines the term •agency"· to include: 

•any state or municipal department, 
board, bureau, division, canmission, 
commi ttee, publ i c authority,. publ·ic ·· 
corporation, council, off-ice -or ·Other 
governmental entity· per£orming •a • 
governmental or proprietary function 
f or the state or any one or more -muni 
cipalities t hereof, except the judi
ciary or the s tate legisla t ure.• 
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In turn, section 86(1) defines "judiciary" to mean: 

"the courts of the state, including 
any municipal or district court, 
whether or not of record. 11 

Therefore, the courts and court records are outside the scope of 
the Freedom of Information Law. Since the Committee on Profes
sional Standards, which investigates complaints concerning the 
conduct of attorneys, is part of the Appellate Division, a court, 
I do not believe that the Freedom of Information Law is appli
cable with respect to the records in question. 

Second, for your information, section 90(10) of the Judi
ciary Law, which pertains to the conduct or discipline of 
attorneys, states that: 

"Any statute or rule to the contrary 
notwithstanding, all papers, records 
and documents upon the application 
or examination of any person for ad
mission as an attorney and counsellor 
at law and upon any complaint, in
quiry, investigation or proceeding 
relating to the conduct or discipline 
of an attorney or attorneys, shall be 
sealed and be deemed private and con
fidential. However, upon good cause 
being shown, the justices of the ap
pellate division having jurisdiction 
are empowered, in their discretion, 
by written order, to permit to be 
divulged all or any part of such 
papers, records and documents. In 
the discretion of the presiding or 
acting presiding justice of said ap
pellate division, such order may be 
made either without notice to the
persons or attorneys to be affected 
thereby or upon such notice to -them 
as he may direct. -In furtherance 
of the purpose of this subdivision, 
said justices are also empowered, 
in -their discretion, from time to · 
time to make such rules as they may 
deem necessary. Without regard-to 
the foregoing, in the event that 
charges are sustained by the jus
tices of the appellate division 
having jurisdiction in any com-· 
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plaint, investigation or proceed
ing relating to the conduct or 
discipline of any attorney, the 
records and documents in relation 
thereto shall be deemed public 
records." 

In short, I believe that the records in question are sub
ject to section 90(10) of the Judiciary Law. Further, I believe 
that the records may be disclosed only in conjunction with that 
statute, rather than the Freedom of Information Law. Moreover, 
even if the Freedom of Information Law is considered to be 
applicable, section 87 (2) (a) of the Law provides that an agency 
may deny access to records that "are specifically exempted from 
disclosure by state or federal statute". 

I hope that the foregoing serves to clarify the matter. 
Should any further questions arise, please feel free to contact 
me. 

RJF:jm 

Sincerely, 

M4 5. f 4JN--

Robert J. Freeman 
Executive Director 
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Mr. Charles M. Adler 

■ 
Dear Mr . Adler: 

I have received your +engthy letter of February 18, which 
reached this office on March 1. 

Having read your letter, i t is unclear exactly what you 
questions are. It appears that the issues involve medical re
cords prepared by an oral surgeon pertaining t o your treatment, 
and complaints about the records and treatment that have been 
made to both the State Heal th and Education Departments. 

Since I c annot ascertain the nature of your questions, I 
cannot provide specific gui dance. However, bas ed upon my under
standing of the matter, I offer the following comments. 

F irs t, the Freedom of Information Law is applicable to 
agency records, and section 86(3) of that statute defines the 
term "agency" to mean: 

"any state or municipal department, 
board, bureau, division, canmission, 
committee, public authority, publ-ic 
corporation, · council, ·off.ice or other 
governmental entity performing a 
governmental -or proprietary function · 
for the state or any one- or -more -muni
c ipalities thereof , except the j udi
ciary or the state legislature." 

Based on the f oregoing, entities of state and local government, 
such a s the Departments of Heal th and Education, are "age ncies" 
subject to the requirements • of the Freedom of Information Law.· 
The records of a private physician or dentist, for example, would 
fall outside the scope of the Freedom of Information Law, for 
they would not be maintained by an "agency". 
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Second, a different provision of law, section 18 of the 
Public Health Law, generally grants rights of access to medical 
records to the subjects of those records. 

Third, in the case of a claim or complaint of professional 
misconduct concerning a physician or dentist, there are statutes 
other than the Freedom of Information Law that pertain speci
fically to the investigations of such complaints. To the extent 
that those statutes apply, the Freedom of Information Law would 
be superseded. Further, although the Freedom of Information Law 
grants broad rights of access, one of the grounds for withholding 
records, section 87{2) {a), pertains to records that "are speci
fically exempted from disclosure by state or federal statute". 
As I understand its provisions, section 230 of the Public Health 
Law requires that records maintained in conjunction with an in
vestigation of a licensee be kept confidential. Similarly, in 
the case of a proceeding concerning professional conduct held by 
the Education Department, section 6510(8) of the Education Law 
provides in part that: "The files of the department relating to 
the investigation of possible instances of professional 
misconduct ••• shall be confidential and not subject to disclosure 
at the request of any person, except upon order to a court in a 
pending action or proceeding". As such, records relating to 
complaints of misconduct are generally outside the scope of 
rights conferred by the Freedom of Information Law. 

RJF:jm 

I hope that the foregoing serves to clarify the matter. 

Sincerely, 

Atw-tcr.f~ 
() 

Robert J. Freeman 
Executive Director 
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Mr. George Scott 
87-A-4269 C2-135 
P.O. Box 700 
Wallkill, NY 12589 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Scott: 

I have received your letter of March 1, which again per
tains to a request for records directed to the New York City 
Police Department. 

You referred to my letter of February 15, in which I indi
cated that I contacted the Department on your behalf and was 
informed that you would receive a response as soon as possible. 
As of the date of your most recent letter, however, you had not 
yet received a response. 

In this regard, I offer the following comments. 

The Freedom of Information Law and the regulations pro
mulgated by the Committee on Open Government (21 NYCRR Part 1401) 
prescribe time limits within which an agency must respond to 
requests. Specifically, section 89(3) of the Freedom of Infor
mation Law and section 1401.5 of the-Committee's regulations 
provide that an agency must respond to a request within five 
business days of the receipt of a request. The response can take 
one of three forms. It can grant access, deny access, and if so, 
the denial should be in writing stating the reasons, or the re
ceipt of a request may be acknowledged in writing-if more than 
five business days is necessary to review or locate the records 
and determine rights of access. When the receipt of the request 
is acknowledged within five business days, the agency has ten 
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additional business days to grant or deny access. Further, if no 
response is given within five business days of receipt of a re
quest or within ten business days of the acknowledgement of the 
receipt of a request, the request is considered "constructively 
denied" [see regulations, sections 1401.S(d) and 1401.7 (c)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

Under the circumstances, it appears that your request has 
been constructively denied and that you may appeal on that basis. 
For your information, I believe that the person to whom an appeal 
may be made is Thomas E. Slade, Assistant Deputy Commissioner 
for Legal Matters, NYC Police Department, One Police Plaza, New 
York, NY 10038. 

RJF :jm 

I hope that I have been of some assistance. 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Gov ernment is autho rized to 
issue advisor o inions. The ensuin staff advisory o inion i s 
based solely upon the facts presente in your correspondence, 
unless otherwise i ndic ated. 

Dear Mr. Russo: 

I have received your letter of February 20, as well as the 
materials attached to it. 

You have requested a clarification of an adv i sory opinion 
rendered on December 21 concerning a request directed to Nassau 
Community College. By way of background, you sought access to a 
film used by Nassau Community College entitled "Sexual 
Intercourse" in a course offe r ed by t:he College. I n brief, i t 
was advised that the film constitutes a "record" subject to 
rights of access conferred by the Freedom of Information Law. It 
was also indicated tha t the film may be subject to copyright 
restrictions t hat might preclude the showing of the film without 
the consent of the holder of the copyright. 

I n your recent letter, you included an excerpt from the 
contract between the College and the distributor of the fi l m, 
Focus International. That portion of the contract, according to 
your letter, states that: 

"Rentals and sales are for educational 
and non-theatrical purposes only. Films 
may not be rented, loaned for a fee, 
leased or subleased to others. They may 
not be duplicated, reproduced, televised 
or transmitted in whole or in part without 
specif i c written authorization from Focus 
International." 



Mr. Frank Russo, ~r. 
March 8, 19 89 
Page -2-

You added that: 

uThis seems to be a standard copyright 
intended to prevent any purchases or 
renter from using the films purchased 
or rented for any commercial purposes. 
That is standard operating procedure 
for most film distributors. 

"Neither I nor anyone else in our 
group who is interested in seeing the 
material used in this course has any 
commercial purpose in mind. We are 
solely interested in seeing the mater
ial for educational purposes." 

You have asked that~ reconsider the earlier opinion with 
respect to "copyright restrictions". In this regard, I offer the 
following comments. 

First* since I am not an authority with respect to issues 
involving the Copyright Act, I contacted the Office of counsel at 
the U~S. Copyright Office, read the portion of the contract that 
you excerpted, and described the circumstances under which the 
request to view the film was made. In short. I was advised that 
if the film would not be duplicated, transmitted~ or displayed 
for any commercial gain, there would be no infringement of the 
copyright. It is noted that the term •transmit• is defined in 17 
u.s.c. section 101 to mean "to communicate.*.by any device or 
process whereby images or sounds are received beyond the place 
from which they are sent 11

• 

second, even though viewing the film under the circum
stances you described might not violate copyright provisions, I 
would like to comment with regard to the issue generally as it 
pertains to the Freedom of Information Law. 

In my earlier opinion, the definition of "record" appear
ing ia section 86{4) of the Freedom of Information Law was cited. 
Due to the breadth of that provisionr it was advised that the 
film constitutes a 11 record 11 subject to the Freedom of Information 
Law, for the film is an information medium is apparently nkept 11 

or 11 held 11 by the College. Hcwever, I point out that I am unaware 
of any judicial decision rendered under the Freedom of Informa
tion Law that deals with the kind of question that you have 
presented. The film, as I understand the situation, is used as a 
part of a course syllabus of an academic institution. That 
factor¥ in my view, raises issues that go beyond the scope of the 
Freedom of Information Law. 
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Although you were permitted by the College to view the 
film, I believe that the film is generally shown only to enrolled 
students in the context of an academic course of study. In this 
~egard, it may be contended that the request involves information 
impar~ed as part of a course, that it is si~ilar to a request to 
view a portion of a lecture that is generally open only to stu
dents enrolled in the course. If students want to partake in a 
course, ordinarily they must be accepted by the institution and 
pay a fee. Further, if students do not like the course offerings 
at an institution or the means by which education is provided, 
they are free to seek their education elsewhere. It has been 
suggested that if materials used in the dozens of courses offered 
by an academic institution must be freely :nade available to per
sons who have not enrolled at the institution, there might be no 
room for matriculated students to gain the education for which 
they have paid, thereby subverting the purposes of the 
institution. It has also been suggested that one's personal 
beliefs concerning r:.iaterials used in a course could, if those 
views result in an equivalent of censorship, have an adverse 
impact upon academic and intellectual freedom. I have been in
formed that the film has been reviewed by faculty and other offi~ 
cials at Nassau Community College, and that the decision to use 
the film in context in a course was based upon an academic 
judgment. 

With those factors in mind, the manner in which a court 
would determine the issue of public rights of access to the film 
is, in my view; u:nc:ertain. If the film is considered by a court 
as a ":::-ecord" subject to the Freedom of Information Law, I be
lieve that it would be available for public inspection. However, 
if a court views the issue in the context of the kinds of aca
demic considerations described in the preceding paragraph, I 
could not conjecture as to the conclusion that might be reached. 

I hope that! have been of sane assistance. 

RJF;jrn 

cc: Anna Marie Mascolo 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Wenz: 

I have received your letter of March 2, as well as the 
correspondence attached to it. 

According to the correspondence, in your capacity as 
executive director of Parent Advocates for the Retarded and 
Developmentally Disabled, Inc. (PAR-ADD), a non-profit advocacy 
organization, you requested from all Oneida County school dis
tricts records "indicating names of all special education 
teachers, certification status and.area of certification", as 
well as records concerning teacher assistants "indicating their 
names and specialized training as approved by ••• " the employing 
boards of education. 

Such a request was-made to the records access officer of
the Utica City School District on October 17. Having received no 
response, requests were again made in November and December. As 
of the date of your letter to this office, you had received no 
response from the district. 

You have requested assistance in the matter. In this 
regard, I offer the following comments. 
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First, the Freedom of Information Law is based upon a 
presumption of access. Stated differently, all records of an 
agency are available, except to the extent that records or por
tions thereof fall within one or more of the grounds for denial 
appearing in section 87 (2) (a) through (i) of the Law. I point 
out, too, that the introductory language of section 87(2) refers 
to the capacity to withhold "records or portions thereof" that 
fall within the scope of one or more of the grounds for denial 
that follow. The quoted language in my view indicates that 
single record might be both accessible and deniable in part. I 
believe that the language also imposes an obligation on the part 
of agency officials to review records sought in their entirety to 
determine the extent, if any, to which records may justifiably be 
withheld. 

Second, with respect to records indicating teachers' cer
tification or certification status, it appears that the only 
relevant ground for denial under the circumstances is section 
87(2) (b), which states that an agency may withhold records or 
portions thereof when disclosure would result in· "an unwar
ranted invasion of personal privacy". Further,- section 89 (2) (b) 
lists examples of unwarranted invasions of personal privacy. 

It is noted that -there have been several judicial -inter
pretations of the privacy provisions concerning records relating 
to public employees. In a variety of contexts, the courts have 
found that public employees enjoy a les-ser degree of- privacy than 
others, for public employees have a-responsibility to-be more 
accountable to the public than others. In addition, the courts 
have generally found that records that are-relevant to the per
formance of the official duties-of a public employee are 
available, for, in those instances,- . disclosure would result in a 
permissible rather than an unwarranted invasion of personal pri
vacy [see e.g., Capital Newspapers v.- Burns, 67 NY 2d 562 
(19 86) 1 Geneva Printing co. and Donald c. Hadley v. Village 
of Lyons, Sup. Ct., Wayne Cty., March 25, 19811 Farrell v. 
Village Board of Trustees, 372 NYS 2d 905 (197-5}, Gannett Co. 
v. County of Monroe, 45 NY 2d 954 (1978), ·· -Montes v. State, 406 
NYS · 2d 664 (Court of Claims, 1978}, and Steinmetz v. Board of·· · 
Education, East Moriches, Sup. ct., -Suffolk Cty., NYLJ, October 
30, 1980]. -As such, the fact• that- rec01,ds may be contained 
within personnel files- or that they identify particular indi
viduals-does not-necessarily mean that they-can-be-withheld. 
Conversely, ·· it has been held-that records concerning -public em
ployees -that are not relevant to the-performance of their offi
cial duties may be denied on theg:round-thatdisclosure would 
indeed result in an unwarranted invasion of personal privacy [see 
e.g.,· Matter of Wool, Sup.· Ct., Nassau Cty., NYLJ, Nov. 22, · 
19771 Minerva v-. Village of Valley Stream, Sup. Ct., Nassau 
Cty., May 20, 1981]. 
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In conjunction with the standards described in the pre
ceding paragraph, it would appear that the most important docu
ment regarding the qualifications of a teacher, administrator or 
supervisor, is a certification. As I understand it, the issuance 
of a certification, which I believe is the equivalent of a 
license, is based upon findings by the State Education Department 
that a particular individual has met the qualifications to engage 
in a particular area or areas of teaching or education. As such, 
the certification is likely the best and most accurate source of 
determining a teacher's qualifications. Further, I believe that 
it is clearly relevant to the performance of the employee's offi
cial duties. 

Therefore, it is my view that records indicating the cer
tification or certification status of teachers are available 
under the Freedom of Information Law, for disclosure would con
stitute a permissible rather than an unwarranted invasion of 
personal privacy. 

While I believe that a certification is clearly accessible 
under the Freedom of Information Law, rights of access to related 
information may be dependent in part upon the specific contents 
of records. For example, the granting of a certification might 
be conditioned upon the award of a de- gree from an accredited 
institution. Nevertheless, the identification of the institution 
and the year in which it was awarded are reflective of informa
tion somewhat more "personal'' than the certification. Similarly, 
academic vitae or resumes might con- tain a variety of personal 
information, some of which might be available, and some of which 
might be deniable. Those aspects of a resume indicating an 
individual's home address, social security number, marital 
status, grades and the like might, if disclosed, constitute an 
unwarranted invasion of personal privacy, for they are largely 
irrelevant to the performance of his or her official duties. 

With regard to the names of teacher assistants and spe-. 
cialized training approved by a board of education, I point out 
that section 87(3) (b} of the Freedom of Information Law requires 
that each agency shall maintain: 

"a record setting forth the name, 
public office address, title and 
salary of every officer or employee 
of the agency ••• " 

As such, records identifying school district employees,. including 
their titles, must in my opinion be disclosed. If in the per
formance of their duties, teacher assistants are required to com
plete certain training, I believe that records reflective of the 
accomplishment of the training would be accessible for reasons· 
analogous to those described with respect to rights of access to 
certification records. 
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Lastly, with regard to the failure of the District to 
respond to your requests, it is noted that the Freedom of Infor
mation Law and the regulations promulgated by the Committee on 
Open Government (21 NYCRR Pate 1401), which govern the procedural 
aspects of the Law, prescribe time limits within which an agency 
must respond to requests. Specifically, section 89(3) of the 
Freedom of Information Law and section 1401.5 of the Committee's 
regulations provide that an agency must respond to a request 
within five business days of the receipt of a request. The re
sponse can take one of three forms. It can grant access, deny 
access, and if so, the denial should be in writing stating the 
reasons, or the receipt of a request may be acknowledged in writ
ing if more than five business days is necessary to review or 
locate the records and determine rights of access. When the 
receipt of the request is acknowledged within five business days, 
the agency has ten additional business days to grant or deny 
access. Further, if no response is given within five business 
days of receipt of a request or within ten business days of the 
acknowledgement of the receipt of a request, the request is con
sidered 0 constructively denied" [see regulations, sections 
1401.S(d) and 1401.7(c}]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a} of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules (Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)). 

Under the circumstances, I believe that your requests have 
been constructively denied and that you may appeal on that basis. 
It is suggested that you contact the District to ascertain the 
identity of the person or body designated to determine appeals. 

In an effort to enhance compliance with the·Freedom of 
Information Law, copies of this opinion will be sent to the 
District • 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: Records Access Officer 

Sincerely, 

Robert J. Freeman 
Executive Director 

Board of Education, Utica City School District 
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March 10, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Codrington: 

I have received your letter of March 3, as well as the 
materials attached to it. 

You have asked that the Committee on Open Government 
"intervene 0 in conjunction with an application to obtain various 
records from the Off ice of the District Attorney of Rockland 
County. Although you referred in your letter to a request made 
pursuant to the Freedom of Information Law, the request appears 
to have been made as a "notice of motion" submitted pursuant to 
section 2214 of the Civil Practice Law and Rules .. · Nothing in· 
that document or the accompanying affidavit indicates that the 
request was made under the Freedom of Information Law. 
Similarly, although you referred in your letter to an appeal·made 
pursuant to section 89(4) (a) of the Freedom of Information Law, 
the remaining materials that you forwarded nowhere refer to the 
Freedom of Information Law or an appeal of a denial of access to 
records made under that statute. 

In this regard, I offer the following comments. 

First, the•Committee on Open Government is authorized to 
advise with respect to the Freedom of Information Law.- This 
office is not empowered to compel an agency to grant or deny 
access to records. 
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Second, the Freedom of Information Law represents one 
among a variety of provisions under which an agency may be re
quired to disclose records. The Freedom of Information Law gen
erally confers rights of access to the public, other statutes, 
such as those found in the Civil Practice Law and Rules or the 
Criminal Procedure Law, may confer access due to one's status as 
a party to a proceeding. In brief, the Freedom of Information 
Law is separate and distinct from other statutory vehicles in
volving disclosure [see M. Farbman & Sons v. New York City, 62 
NY 2 d 7 5 ( 19 8 4 ) ] • 

Third, the documentation indicates that you sought records 
pursuant to a "motion", rather than on the basis of the Freedom 
of Information Law, and that the Office of the District Attorney 
treated the request accordingly. I believe, however, that you 
could request records from the Office of the District Attorney 
under the Freedom of Information Law. The records of an office 
of a district attorney in my view are subject to rights granted 
by that statute, for it pertains to records of an "agency", a 
term defined in section 86(3) to mean: 

"any state or municipal department, 
board, bureau, division, commission, 
canmittee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 

Based upon the language quoted above, I believe that an office of 
a district attorney is an "agency". Since. an .office of a dis
trict attorney is a "governmental entity" that performs·a 
"governmental function" for the state and a public corporation 
(i.e., a county), it is, in my opinion, an agency required to 
comply with the Freedom of Information Law. It is noted that one 
of the first decisions rendered under the Freedom of Information 
Law indicated that certain records of a district attorney are 
available [see Dillon v. Cahn, 79 Misc.. 2d 300, 259 NYS 2d 981 
(1974} l, and that several later decisions confirm that records ·Of 
district attorneys are subject to rights granted by the Freedom 
of Information Law in the same manner as records of agencies 
generally [see e.g., New York Public Interest Research Group, 
Inc. v. Greenberg, Sup. Ct., Albany Cty., April 27, 1979: 
Westchester Rockland Newspapers v. Vergari, Sup. Ct.·, 
Westchester Cty., June 24, 1982: Hawkins v. Kurlander, 98 AD 2d 
12 (1983)]. 



• 
Mr. Joseph R. Codrington 
March 10, 1989 
Page -3-

When making a request, section 89(3) of the Freedom of 
Information Law requires that an applicant "reasonably describe" 
the records sought. Therefore, a request should include suffi
cient detail to enable agency officials to locate and identify 
the records. If possible, names, dates, indictment or other 
identification numbers and similar details should be included. 
Further, a request should be directed to the "records access 
officer" at the agency that maintains the records in which you 
are interested. 

Lastly, I point out that the Freedom of Information Law 
does not contain provisions concerning the waiver of fees or the 
status of an applicant as indigent, and that section 87(1) (b) 
{iii) of the Law generally permits an agency to charge up to 
twenty-five cents per photocopy. 

I hope that the foregoing serves to clarify the matter in 
conjunction with the materials that you forwarded. 

RJF:jm 

Sincerely, 

~<1. f /U._____, 

Robert J. Freeman 
Executive Director 
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March 10, 1989 

Dear Mr. Rappleyea: 

I have received your letter of March 7 in which you -re
quested "complete written information as to the fiscal assets of 
Hose Company No. 1, Protection District No, 1" in Catskill. 
You added that the records sought should include "present money 
in the company treasury, bank accounts, bonds etc, giving total 
worth of the company". 

In this regard, the Committee on Open Government is 
authorized to advise with respect to the Freedom of Information 
Law. This office does mot maintain records generally, nor is 
the Committee empowered to compel an agency to grant or deny 
access to records. In short, I cannot make the .records 
available, because this office does not mainta in possession or 
control of those records. However, in an effort to assist you, I 
offer the following comments. 

First, it is unclear whether the records in question. are 
maintained by a fire district, a fire protection district or a 
volunteer f ire company. In any of those cases, however, I be
lieve that the Freedom of Information ·Law would •be .applicable. 
As I understand the law on the subject, a ·fire .protection di-s
trict is merely a geographical area;- it has• no ·governi-ng body• or 
staff. A board of . fire dlstrict commisstoners• is .. the governing 
body of a fire district, which, according to section 174(7) · of 
the Town Law, is •a political subdivision -of the state and· a 
di-st·rict corporation ••• •. Further, section 66 (1) •Of •the General · 
Construction Law defines the term "public corporation" to include 
a "district corporation". 

Second, the Freedom of Informati0n Law is applicable·· to 
'!agency" records, and section 86 (3) of the Law defines "agency" 
to include: 
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"any state or municipal department, 
board, bureau, division, commis
sion, committee, public authority, 
public corporation, council, office 
or other governmental entity per
forming a governmental or propri
etary function for the state or any 
one or more municipalities thereof, 
except the judiciary or the state 
legislature." 

Since a fire district is a public corporation, I believe that it 
is clearly an "agency" subject to the Freedom of Information Law. 

With respect to volunteer fire companies, such companies 
are generally not-for-profit corporations that perform their 
duties by means of contractual relationships with municipalities. 
As not-for-profit corporations, it was unclear for some time 
whether volunteer fire companies were subject to the Freedom of 
Information Law. Nevertheless, in a case brought under the Free
dom of Information Law dealing with the coverage of that statute 
with respect to volunteer fire companies, the state's highest 
court, the Court of Appeals, found that a volunteer fire company 
is an "agency" that falls within the provisions of the Freedom of 
Information Law [see Westchester Rockland Newspapers v. Kimball, 
50 NY 2d 575 (1980)]. In its decision, the Court clearly indi
cated that a volunteer fire company performs a governmental func
tion and that its records are subject to rights of access granted 
by the Freedom of Information Law. Further, in a recent decision 
in which it was held that several volunteer fire companies are 
subject to the Freedom of Information Law, it was stated that: 

nThese fire companies are formed by 
consent of the Colonie Town Board. The 
Town has control over the membership of 
the companies, as well as many other 
aspects of their structure, organiza
tion and operation {section 1402). The 
plaintiffs' contention that their rela
tionship with the Town of Colonie•is 
solely contractual is a mischaracteri
zation. The municipality clearly has, 
by law, control over these volunteer 
organizations which reprovidea public 
functionn ( s.w. Pitts Hose Company 
et al. v. · Capital Newspapers, Supreme 
Court, Albany County, January 25, 1988). 

In sum, the records sought, whether they are maintained by 
a municipality, a fire district, a board•of fire commissione•rs, 
or a volunteer canpany, are, in my opinion, subject to the Free
dom of Information Law, and I believe that those entities are 
obligated to provide access to records as required by the Law. 
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Third, as a general matter, the Freedom of Information Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. To 
the extent that the information in which you are interested 
exists in the form of a record or records, I believe that it 
would be available under the Law, for none of the grounds for 
denial would apparently apply. I point out, however, that the 
Freedom of Information Law pertains to existing records. Section 
89(3) of the Law states in part that an agency need not create a 
record in response to a request. Therefore, if, for example, 
there is no record that indicates the "total worth of the 
Company", the Freedom of Information Law would not require that a 
new record be prepared to reflect total worth. 

Lastly, section 89(3) requires that an applicant 
"reasonably describe" the records sought. Therefore, when making 
a request, you should include sufficient detail to enable agency 
officials to locate and identify the records. 

Enclosed is "Your Right to Know", which describes the 
Freedom of Information Law in detail and may be useful to you. 

I hope that I have been of some assistance. Should any 
questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

cc: Catskill Fire Department 

Sincerely, 

iM~s·~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Ms. Braham: 

I have received your letter of February 24, as well as the 
materials attached to it. 

Your inquiry deals with a request of February 7 directed 
to the Manhattan Developmental Center. Among the records sought 
are the payroll and subject matter lists required to be main
tained pursuant to section 87 (3 )-- (b) and (c)- of the Freedan of 
Information Law respectively, and records relating -to the hiring 
of a calculations clerk. As of the date -of your letter to -this 
office, you wrote that you had recei ved no reply to the request. 

In this regard, I offer the following ccinments. 

First, in an effort -to learn more of -the situation, I 
contacted Ms. Theresa Jolmson--of the Personnel· Department -a-t -the 
Center. She - informed me that -you -have been prov-ided -withcopies 
of -the eligible list concerning -the position in question that 
includes your position on -that 1 ist, and- the name -and -position on 
the -1 ist of - the person -who was hired. Ms. Johnson• indicated 
that the appointment was made -properly, . -for- the -person -hired, who
had the -same ·score as -you, had more -experience --than -you.- She · also 
indicated that the -only "files maintained under your name" · would 
be your application. 
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Second, you also requested records indicating "the number 
of years of education achieved" by the person hired. In my view, 
if such a record exists, it could likely be withheld as "an un
warranted invasion of personal privacy" [see Freedom of Informa.
tion law, sections 87 (2) (b) and 89 (2) (b) ( i)]. Moreover, I point 
out that the Freedom of Information Law pertains to existing 
records. Section 89(3) of the Law states that an agency gen
erally need not create a record in response to a request. 
Therefore, if, for example, there is no records containing a 
total of the numbers of years of education of the person hired, 
the agency would not be obliged to prepare such a record on your 
behalf. 

Third, I believe that the payroll and subject matter lists 
must be disclosed upon payment of the appropriate fee for 
photocopying. 

Lastly, if you feel that certain of the records sought 
have been denied due to the agency's failure to respond to your 
request, you may appeal the denial pursuant to section 89(4) (al 
of the Freedom of Information Law. That provision states in 
relevant part that: 

"any person denied access to a re
cord may within thirty days appeal 
in writing such denial to the head, 
chief executive or governing body 
of the entity, or the person there
for designated by such head, chief 
executive, or governing body, who 
shall within ten business days of 
the receipt of such appeal fully ex
plain in writing to the person re
questing the records the reasons for 
further denial, or provide access to 
the record sought." 

For your information, an appeal may be directed to Counsel, 
Office of Mental Retardation and Developnental Disabilities, 
44 Holland Avenue, Albany, NY 12229. 

I hope that I have been of some assistance. 

Sincerely, 

i~~;~ 
Executive Director 

RJF :jm 

cc: Theresa Johnson 
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March 13, 1989 

Mr. Michael P. Fahey 

Dear Mr. Fahey: 

As you are aware, I have received your "release" - concern
ing a f i re occurring in January and Albany County's response to 
the matter. 

By way of background, the fire resulted in -a fatality and 
the destruction of a home in Selkirk. You wrote that the Albany 
County Fire Advisory Board, which issued a brief report concern
ing the incident, "was to have addressed the claim that the 
closed Jericho Bridge delayed response of firefighting units ••• ". 
However, the Board's report, according to your letter, merely 
indicates that the Fire Department complied with reporting re
quirements and noted that "The controversy being aired in the 
media relating [to] this incident and the Jericho Road Bridge 
Problem are unfounded and a manipul ation." 

You also wrote that, in a letter dated -February 14, you 
requested from the County copies of the -"Charter/Statute" that 
established the Fire Advisory Board which describe its functions, 
powers and duties, as well as copies "of all other reports 
rendered by the Board, similar i n scope to the one in progress 
(at the time) on the -South Bethlehem fire". As of March 6, you 
have received no response to your request. 

In this regard, I offer the following cc:mments. 

First, with respect -to the delay in response to your 
request, I point out that the Freedom of Information--Law -and the 
regulations promulgated by the Committee on Open Government (21 
NYCRR Part 1401), which govern the procedural aspects of the Law, 
prescribe time limits within -which an agency must respond to ··· 
requests. Specifically, section 89 (3 )· of • the Freedom of. Informa
tion Law and section -1401.5 -of. the Committee's regulations pro
vide that an agency must respond to a request within five -busi
ness days of the receipt of a request. The response can take one 
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of three forms. It can grant access, deny access, and if so, the 
denial should be in writing stating the reasons, or the receipt 
of a request may be acknowledged in writing if more than five 
business days is necessary to review or locate the records and 
determine rights of access. When the receipt of the request is 
acknowledged within five business days, the agency has ten addi
tional business days to grant or deny access. Further, if no 
response is given within five business days of receipt of a re
quest or within ten business days of the acknowledgement of the 
receipt of a request, the request is considered 11 constructively 
denied 11 [see regulations, sections 1401.S(d) and 1401.7(c)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

Under the circumstances, it appears that your request has 
been constructively denied and that you may appeal on that basis. 
It is suggested that you contact the County Clerk's office to 
ascertain the identity of the person to whom an appeal may be 
directed. 

Second, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. 

In my view, records reflective of the provisions concern
ing the creation of the Fire Advisory Board and which describe 
its functions, powers and duties would be available, for none of 
the grounds for denial would apply. With respect to the reports, 
assuming that the Board's reports represent its findings and· 
could be considered final determinations.of .the Board, I believe 
that the reports would be available pursuant to section 
87 {2) (g) (iii) of the Freedom of Information Law. It is- noted 
that in one of the first decisions rendered under the Freedc:m of 
Information Law, what were apparently similar reports were found 
to be available [see Matter of Dwyer, 378 NYS 2d 894 (1975)]. 
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Lastly, I point out that section 89(3) of the Freedom of 
Information Law requires that an applicant "reasonably describe" 
the records sought. As such, a request should include sufficient 
detail to enable agency officials to locate and identify the 
records. It is unclear, from my perspective, whether the portion 
of your request concerning reports "similar in scope" to the 
report on the South Bethlehem fire reasonably describes the 
records. Although the county might be able to locate and iden
tify the reports in which you are interested, as an alternative, 
you might request reports prepared during a given time period. 

For future reference, enclosed is "Your Right to Know", 
which describes the Freedom of Information Law in detail. In 
addition, in an attempt to enhance compliance with Law, a copy of 
this letter will be sent to the County Clerk. 

I hope that I have been of some assistance. Should any 
questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~ 1.f1J./i~---
Robert J. Freeman 
Executive Director 

cc: Hon. James Clingan, County Clerk 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Dixon: 

I have received your letter of March 4. 

In conjunction with a conviction that you are appealing, 
you asked initially when the services of the Committee on Open 
Government become relevant. You also asked whether under "the 
the FOIA or FOIL" you could obtain a copy of a statement made by 
a witness who did not testify at your trial. You indicated that 
the Nassau County Police Department and District Attorney's 
Office have the statement, but that you do not know where to 
request the record. 

In this regard, I offer the following comments. 

First, the Committee on Open Government is authorized to 
advise with respect to the Freedom of Information Law. Any per
son may seek the advice of this office, unless litigation con
cerning the Freedom of Information Law is pending, in which.case 
advice will not be provided. There is no requirement that the 
Committee be directly involved when a request is made under the 
Freedom of Information Law •. other than providing advice on 
request, the only statutory provision that necessarily involves 
the Committee on Open Government would pertain to a situation in 
which a request is denied and is later appealed. When an appeal 
is made, section 89(4)(a) of the Freedomof Information Law re
quires that the agency in. receipt of an appeal forward· to the . 
Committee a copy of the appeal and the ensuing determination of 
the appeal. 
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Second, since you referred to both "FOIL and FOIA", I 
point out that the latter, the federal Freedom of Information 
Act, pertains to records maintained by federal agencies. The New 
York Freedom of Information Law is generally applicable to enti
ties of state and local government, including a county police 
department or office of a district attorney. 

Third, with respect to rights of access to records, the 
Freedom of Information Law is based upon a presumption of access. 
Stated differently, all records of an agency are available, ex
cept to the extent that records or portions thereof fall within 
one or more grounds for denial appearing in section 87(2) (a) 
through (i) of the Law. 

Although I am unfamiliar with the record sought, it 
appears that it might properly be withheld. Several of the 
grounds for denial are based upon the effects of disclosing 
records. For instance, one of the grounds for denial, section 
87 (2) (e), states that an agency may withhold records that: 

"are compiled for law enforcement 
purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or judicial proceed
ings, 

11. deprive a person of a right to 
a fair trial or impartial adjudica
tion; 

111. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation: 
or 

iv. reveal criminal investigative-tech
niques or procedures, except routine 
techniques and procedures ••• " 

A statement by a witness would likely have been "compiled 
for law enforcement purposes". Further, the witness statement 
might consist of "confidential information relating to a criminal 
investigation", and disclosure might "identify a conf-idential 
source". In addition, section 87(2) (b) of the Freedom of 
Information Law permits an agency to withhold records or por
tions of records when disclosure would result in "an unwarranted 
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invasion of personal privacy". That provision might also con
stitute a basis for withholding the statement. Further, section 
87(2) (f) enables an agency to withhold records to the extent that 
disclosure "would endanger the life or safety of any person". 
Again, I am unfamiliar with the contents of the record or the 
effects of disclosure. Those factors would, in my view, be de
terminative of rights of access to the statement • 

. Lastly, a request should be.directed to the records access 
officer at the agency that maintains the record. With regard to 
records of the Police Department, a request may be· directed to 
Samuel Rozzi, Commissioner, Nassau County Police Department, 1490 
Franklin Avenue, Mineola, NY·11so1. A request may be directed to 
the Records Access Officer, Office of the Nassau County District 
Attorney, 262 Old Country Road, Mineola, NY 11501. 

I hope that I have been of. some assistance.• Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

f¾.t~~iF1 ,f/\lv---. --
Robert J •. Freeman 
Executive Director 
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Mr. Lawrence Lev ine 

Dear Mr. Levine: 

I have rece i ved your thoughtful letter of March 6. 

At the beginning of your letter, you commented with re
s pect to the difficulty faced by members of the public who may 
seek to review adv isory opinions rendered by the Committee. At 
the end of your letter, you offered a seri es of suggestions that 
would facilitate the dissemination of information perta i ning to 
the Freedom of Information Law and the Open Meetings Law. In 
this regard, it is noted that the staff of the Committee -consists 
of two, myself and a secre tarial a ssistant. Since approximately 
600 written advisory opin ions are prepared annually, we have 
neither the physical nor the financial resources to publish the 
opinions or to distribute them to a large number of repositories. 
We have, however, taken steps to provide i nforma t ion concerning 
the Canmittee's areas of responsib il ity. For instance , · enclosed 
is a copy of the Canmittee's lates t annual report. The repor t 
cont ains indices to advisory opinions rendered under both the 
Freedom of Information Law and the Open Meetings Law. The -index 
to opinions issued under the Freedc.m o f Information Law identi
fies the opinions by means of approximately -450 "key -phrase s"•· and 
by number. By means of the index, any -person can- request · opin
ions directly from this office or may review opinions at certa i n 
libraries across the state. Publ ic service announcements have · 
been produced and aired throughout the s tate concerning the laws 
and the serv ices rendered by the - Committee. We have- prepared 
other publications that have been widely -disseminated, i ncluding 
"Your Right to Know~ and a pocket guide s unmarizing open govern
ment laws, both of wh ich are enclosed. Several hundred -thousand 
copies of each of those publications have been distributed. This 
week, a program will be conducted o n the Freedom of Information 
Law i n canmemorat ion of the anniversary of the birth of James 
Madison, who is often considered the founder of the concept of 
fre edom of informa t ion. In conjunction with that even t , the 
Governor has issued a proclamation urging cit i zens of New York to 
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be aware of rights conferred by the Freedom of Information Law 
and declaring March 16 "Freedom of Information Day". In sum, we 
have tried to provide information concerning open government laws 
within the confines of a modest budget. 

With respect to your question, you referred to advisory 
opinion number 4439, which you indicate con.ta ins advice to the 
effect that "a school district cannot be held accountable for 
unwarranted invasion of personal privacy pursuant to (section] 
89, subd. 2-a". I have reviewed that opinion, and the issue 
concerned the propriety of a denial of a request for a record 
involving the settlement of a disciplinary action against a 
teacher. The point concerning section 89 (2-a) was that the pro
vision in question refers to section 96 of the Public Officers 
Law, which is part of the Personal Privacy Protection Law. That 
statute applies only to state agencies. It specifically excludes 
entities of local government, including school districts. Even 
if the Personal Privacy Protection Law had been applicable, it 
would have been advised that the record in question should be 
made available. In the discussion of the issµe, it was advised 
that numerous judicial decisions indicate that public employees 
enjoy a lesser degree of privacy than others, for public em
ployees are required to be more accountable than others. It was 
further advised that in similar situations, records reflective of 
disciplinary action taken against public employees, including 
settlement agreements reached in the context of a disciplinary 
matter, were found to have been available, for disclosure in 
those instances would result in a permissible rather than an 
unwarranted invasion of personal privacy. In fact, the issuance 
of that opinion was followed by the initiation of a lawsuit by 
the Buffalo News, in which the court specifically agreed with the 
opinion rendered by this office (see attached, Buffalo Evening 
News, Inc. v. Hamburg Central School District, Sup. Ct., Erie 
Cty., June 12, 1987). 

You also contended that the opinion previously discussed 
conflicts with a later opinion, number 4680. Having reviewed the 
latter opinion, I do not believe that there is any conflict 
between the two. 

You referred to medical information that might be main
tained by a school district concerning a teacher. From my 
perspective, that kind of information could generally be· withheld 
on the ground that disclosure would result in an unwarranted 
invasion of personal privacy [see Freedom of Information Law, 
section 89(2) (b) {i)]. If, for example, an attendance record is 
sought, it has been advised and held judicially that a record 
indicating the days and dates of sick leave claimed by a parti
cular public employee is available [see Capital Newspapers v. 
Burns, 109 AD 2d 292, aff'd 67 NY 2d 582 · (1986}1. However,if an 
attendance record includes reference to the nature of an 
individual's illness or medical condition, that information could 
in my opinion justifiably be withheld. 
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Enclosed are copies of the advisory opinions to which you 
referred, as well as other materials to which I have previously 
alluded. 

I hope that the foregoing serves to clarify the provisions 
of the Freedom of Information Law and the functions and resources 
of the Committee. Should any further questions arise, please 
feel free to contact me. 

RJF :jrn 

Encs. 

Sincerely, 

LD.~,tJ.(~ 
fo;;;:;t J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Levine: 

I have received your letter of March 6, as well as the 
materials attached to it. 

By way of background, on February 22, you submitted a 
request under the Freedom of Information Law to Kevin I. 
McLaughlin, the City of Binghamton's Director of Economic 
Development. In a response dated March 1, Mr. McLaughlin 
acknowledged the receipt of your request and wrote that "due to 
the present workload" in his department, he would be unable to 
answer "until on/or before March 15". He asked that you contact 
him at that time to discuss the matter with you. soon after, you 
wrote to Mr. McLaughlin and stated that his response consti
tuted.neither "an approval nor a denial and therefore·is in vio
lation of the state Public Officers Law". You added that "While 
federal courts have on rare occasion exempted certain agencies 
from the five-day time limit for FOIL approval or denial, no such 
exemption has been granted to the City of Binghamton. Since [Mr. 
McLaughlin had] not approved this application within the allotted 
time, [you] will consider [his] response a denial without grounds 
and follow the appeal procedure outlined in state law." 

In this regard, I offer the following comments. 
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First, since you referred to federal courts, I point out 
that those courts generally do not interpret the New York Freedom 
of Information Law. Federal courts have jurisdiction concerning 
issues arising under the federal Freedom of Information Act (5 
u.s.c. section 552), which is applicable to records maintained 
by federal agencies. Issues litigated concerning the New York 
Freedom of Information Law are commenced in state supreme court 
under Article 78 of the Civil Practice Law and Rules. 

Second, the Freedom of Information Law and the regulations 
promulgated by the Committee on Open Government (21 NYCRR Part 
1401), which govern the procedural aspects of the Law, prescribe 
time limits within which an agency must respond to requests. 
Specifically, section 89(3) of the Freedom of Information Law and 
section 1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business days of the 
receipt of a request. The response can take one of three forms. 
It can grant access, deny access, and if so, the denial should be 
in writing stating the reasons, or the receipt of a request may 
be acknowledged in writing if more than five business days is 
necessary to review or locate the records and determine rights of 
access. When the receipt of the request is acknowledged within 
five business days, the agency has ten additional business days 
to grant or deny access. Further, if no response is given within 
five business days of receipt of a request or within ten business 
days of the acknowledgement of the receipt of a request, the 
request is considered "constructively denied" [see regulations, 
sections 1401.5(d) and 1401.7 (c)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89 (4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

Under the circumstances, by acknowledging the receipt of 
your request of February 22 within five business days,· Mr. 
McLaughlin could extend the time for granting or denying your 
request up to ten business days from the date of the acknoweldge
ment of the receipt of your request. I do not believe, however, 
that at the·expiration of that period, a discussion of the matter 
would be appropriate. On the contrary, within that period, the 
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records should be made available or denied, rather than 
discussed, which might further delay the resolution of your 
request. Further, since Mr. McLaughlin acknowledged the receipt 
of your request within five business days, your appeal was, in my 
view, premature. As indicated earlier, if the agency neither 
makes records available nor denies a request in writing within 
ten business days of the acknowledgement of receipt of a request, 
the applicant may consider the request to have been denied and 
may appeal. In this instance, however, the City appropriately 
extended the time to approve or deny your request by acknowledg
ing its receipt within five business days. 

I hope that the foregoing serves to clarify the City's 
responsibilities under the Freedom of Information Law. Should 
any further questions arise, please feel free to contact me. 

RJF :jm 

cc; Kevin I. McLaughlin 
Robert Behnke 

Sincerely, 

~·-1.r~ 
Robert J. Freeman 
Executive Director 
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Mr. Raul Rivera 
82-A-5177 
Eastern Correctional Facility 
Box 338 
Napanoch, NY 12458 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Rivera: 

I have received your letter of March 7 in which you re
quested advice concerning the Freedom of Information Law. 

You wrote that you are interested in verifying whether the 
"radio assistance received'' by two named police officers assigned 
to the 50th precinct in New York City "was conducted as a result 
of a burglary alarm". You indicated that on September 29, 1982, 
the New York Daily News published an article to the effect that 
the officers responded to a burglary alarm. 

In this regard, I offer the following comments. 

First, the Freedom of Information Law pertains to existing 
records, and section 89(3)· of the Law provides in part that an 
agency is not required to prepare any record that it does not 
possess or maintain. Since•the incident occurred several years 
ago, it is questionable whether any records exist that would 
"verify" whether the response was due to·a burglar alarm. If the 
records no longer exist, the Department would not be obliged to 
create a new record on your behalf, and the Freedom of Informa
tion Law would not be applicable • 



Mr. Raul Rivera 
March 14, 19 89 
Page -2-

Second, assuming that a record containing the information 
sought exists, the Freedom of Information Law would apply. I 
point out that section 86(4) of the Law defines the term "record" 
broadly to include 11 any information kept, held, filed, produced 
or reproduced by, with or for an agency ••• in any physical form 
whatsoever ••• ". As such, the Freedom of Information Law includes 
within its scope paper records, as well as tape recordings, for 
example. 

Third, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. 

I am unaware of the contents of any record that might 
exist containing the information in which you are interested. 
However, several of. the grounds for denial might be relevant. 
For instance, section 87 (2) (e) permits an agency to withhold 
"records compiled for law enforcement purposes" under certain 
circumstances. The record might identify an individual or 
individuals, in which case section 87(2) (b) might be relevant. 
That provision permits an agency. to withhold records to the ex
tent that disclosure would result in "an unwarranted invasion.of· 
personal privacy". Internal.communications might, depending upon 
their contents, be withheld pursuant to section 87 (2) (g}. · This 
is not to suggest that the aforementioned grounds for denial 
would justify a denial in this instance, rather, my intent is to 
suggest that there may be a basis .for withholding. I.point out, 
too, that there is•a judicial decision in which.the court, based 
upon the facts in that case, found that.tape recordings of.cer
tain communications broadcast over police radio were available 
[Buffalo Broadcasting, Inc. v. City of Buffalo, 126 AD 2d 983 
(19 87)]. 

Lastly, a request for records of the New York City Police 
Department may be directed to Ms. EnetaMcAlister, Records 
Access Officer, Public Information Section, New York City Police 
Department, 1 Police Plaza,·New York, NY 10038.· The Freedom of 
Information Law requires that an applicant· "reasonably describe" 
the record sought. Therefore, a request should.include •Suffi
cient detail to enable agency officials to locate the record. 

Enclosed is a copy of the Freedom of Information Law. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

Sincerely, 

~1-~ 
Robert J. Freeman 
Executive Director 
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March 15, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

- Dear Mr. Schipski: 

I have received your letter of March 6 in which you 
requested assistance. 

You wrote that you are interested in obtaining information 
concerning the "duties and functions or responsibilities of the 
Superintendent, D.S. of security, counselors, and institutional 
parole officers". In addition, you would like to obtain 
"'secretive reports' filed by the D.A., the counselor in 
Downstate, the Counselor here in Washington and any and all 
parole summaries". You also indicated that you are involved in 
litigation in federal district court "under a theory in 'absolute 
liability'", and that .you would like information concerning that 
issue. 

In this regard, I offer the following comments. 

First, it is emphasized that the Committee on Open Govern
ment is authorized to advise with respect to the Freedom of In
formation Law. The Committee is not empowered to compel an 
agency to grant or deny access to records. Further, insofar as 
your inquiry pertains to litigation before a federal court, it 
appears to be unrelated to the Freedom of Information Law and 
outside the jurisdiction or expertise of this office. In short, 
this off ice has no information concerning the II theory of absolute 
1 iabi 1 i ty 11

• 
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Second, to the extent that your letter pertains to access 
to records, I point out that, as a general matter, the Freedom of 
Information Law is based upon a presumption of access. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 87 (2} (a} through (i} 
of the Law. 

Third, with respect to the functions and duties of persons 
holding certain positions, I believe that in most instances, a 
record in the nature of a job description is prepared. A job 
description would likely contain characteristics of the functions 
and duties of a position and would, in my view, be available. I 
point out, too, that various provisions of the Correction Law 
specify the duties of a superintendent. Further, section 259-f 
of the Executive Law includes provisions concerning the eligi
bility of persons performing duties as parole officers. 

With regard to the records characterized as "secretive 
reports" and parole summaries, there may be several grounds for 
withholding those records in whole or in part. Since the records 
involve communications between agency officials, of relevance is 
section 87(2} (g), which permits an agency to withhold records 
that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data: 

ii. instructions to staff that 
affect the public; 

iii. final agency policy or de
terminations: or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. As such, records that are evaluative in 
nature or which contain advice, opinions or recommendations could 
be withheld. 
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To the extent that the records identify others, section 
87(2) (b) might be relevant. That provision permits an agency to 
withhold records to the extent that disclosure would result in 
"an unwarranted invasion of personal privacy 11

• 

Although I am unaware of the nature of the reports, also 
potentially relevant is section 87 (2) (e), which enables an agency 
to withhold records "compiled for law enforcement purposes" under 
certain circumstances. 

Lastly, pursuant to regulations promulgated by the Depart
ment of Correctional Services under the Freedom of Information 
Law, a request for records kept at a correctional facility may be 
directed to the facility superintendent. With respect to records 
kept at the Department's Albany offices, the regulations indicate 
that a request may be made to the Deputy Commissioner for 
Administration. 

Enclosed is a copy of the Freedom of Information Law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm, 

Enc. 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. H. George Fisk 
City Assessor 
City of Watertown 
Room 201 
Watertown Municipal Building 
245 Washington Street 
Watertown, NY 13601-3380 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Mr. Fisk: 

I have received your letter of March 7, which pertains to 
access to EA-5217 Real Property Transfer Reports. 

You wrote that, in your capacity as assessor for the City 
of Watertown, each month you receive from the County Clerk's 
office "copies of deeds recorded along with the EA 5217 Real 
Property Transfer forms which accompany them". You wrote that 
"All information on the EA 5217 is considered confidential", 
citing section 574(5) of the Real Property Tax Law, which states 
that: 

"Forms or reports filed pursuant to 
this section or section three hundred 
thirty-three of the real property law 
shall not be made available for public 
inspection or copying except for pur
poses of administrative or judicial re
view of assessments in accordance with 
rules promulgated by the state board." 

Once in receipt of the records, you indicated that: "The deeds 
are processed and the information from the EA 5217 is recorded on 
the exterior face of the property record folder, on-the property 
record card, and entered in various valuation inventory files". 
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In conjunction with the foregoing, you raised the follow
ing question: "Once the information is transferred from the EA 
5217 to these various sources, is it public information?" 

In this regard, I offer the following comments. 

First, to give effect to section 574(5) of the Real Pro
perty Tax Law, I believe that information derived from EA 5217 
forms that is transferred to other records should be considered 
confidential to the same extent as that statute confers confiden
tiality with respect to the forms. Any different result would, 
in my opinion, essentially nullify the direction given in section 
574(5). Further, while the Freedom of Information Law grants 
broad rights of access to records, the first ground for denial, 
section 87(2) (a), pertains to records that "are specifically 
exempted from disclosure by state or federal statute". In this 
instance, section 574(5) of the Real Property Tax Law, a statute, 
would exempt the forms or reports from disclosure, except as 
otherwise provided. 

Second, the fact that information contained in the 5217 
forms may be transferred to other records does not require that 
those records be kept confidential in their entirety. Records 
containing information derived from the forms might include a 
variety of other kinds of information, which, in my opinion, 
would be available to the extent required by the Freedom of In
formation Law. For instance, a record might include the key 
aspect of the EA 5217, the sale price of real property, as well 
as other items of information that were not transferred from the 
EA 5217. In that circumstance, the sale price would be deleted 
from the record, while the remainder might be available. 

Third, EA 5217 forms are not confidential in every situa
tion in which they may be requested. As specified in section 
574(5) of the Real Property Tax Law, the forms are confidential, 
"except for purposes of administrative or judicial review of 
assessments". Therefore, if the forms or other records contain
ing information derived from the forms are requested in conjunc
tion with a grievance (i.e., the administrative review of an 
assessment), the confidentiality restrictions otherwise imposed 
by section 574(5) would not apply. In that kind of case, I be
lieve that the information contained in the form would be 
accessible. 

Lastly, I have contacted the Division of Equalization and 
Assessment to discuss your inquiry. While I believe.that my 
advice is consistent with the opinions tentatively expressed by a 
representative of the Office of Counsel at the Division, I was 
informed that you will receive a separate response from that 
office. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Steven Harrison, Esq. 

Sincerely, 

~~:fl~ 
Robert J. Freeman 
Executive Director 
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Ms. Ann Smutok 

De a r Ms. Smutok : 

March 15 , 1989 

(518) 474-2518. 2791 

I have received your l etter of February 27 in which you 
referred to an advisory opinion rendered on Febr~ll 
- r efforts in obtaining records concerning ----

Al though you allege that the State Department of Health 
has attempted to "restr i ct access " to the record· y ou seek, I do 
not believe that there is any attempt to do so, nor do I believe 
that the " record " in which you are interested exis t s. Having 
spoken with various representatives of the Department on your 
behalf, I have been i nformed that you have received a ll of the 
accessible records that you have requested. 

One of the problems apparen t ly involves- your bel ief tha t 
the Department is withholding records -that simply do not exist . 
As you know, under section 2803-d of the Public Health Law, re
ports of abuses of persons receiving care in residential health 
care facilities are s ubmitted to and investigated by the 
Department. If, following an i nvestiga t ion, there is no find i ng 
of abuse , the records relating to an investigation are purged . 
Specifically, section 2803-d(6) (c) o f the Public Health Law 
states in relevant part that: 

"Al l information relating to any all-e
gation which -the commissioner has de
termined would not be sustained shall 
be expunged one hundred twenty days 
following not i fication of s uch deter
mination to the person who made the 
repor t ••• n 
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As I understand the matter, there was no finding of abuse, and 
the records relating to any report of abuse no longer exist. If 
that is so, the records in which you are interested do not exist 
and the Freedom of Information law would not be applicable. It 
is noted, too, that section 89(3) of the Freedom of Information 
Law states that an agency is not required to "prepare any record 
not possessed or maintained" by the agency. As such, the Health 
Department would not be obliged to create a record in response to 
a request made under the Freedom of Information Law. 

In sum, based upon the information given to me, you have 
not been denied access to records; rather, the information 
sought apparently does not exist. 

RJF:jm 

I hope that the foregoing serves to clarify the matter. 

Sincerely, 

~~1j,/~~ 
Robert J. Freeman 
Executive Director 
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March 16, 1989 

Mr. Clarence Lester Hoffman 

The staff of the Committee on Open Government is authorized to 
issue adviso o inions. The ensuin staff advise o inion is 
based solely upon the facts presented in your correspon ence. 

Dear Mr. Hoffman: 

I have received your letter of March 8, as well as the 
material s attached to it. 

Your inquiry pertains to a "failure ••• to honor" your re
quest dated February 17 for a payroll list of all- officers and 
employees of the Three Village Central School District. The 
request specified that you want the record required to be main
tained pursuant to "Section 87-'3'-'b' of the Public Officers 
Law". I n response to the request, Ms. Maureen Pluto, District 
Clerk, contacted you by phone to ask whether you wanted informa
tion regarding "part tirnersA, as well as full time employees. 
You answered aff irmatively,. and Ms. Pluto said that · she would be 
"in touch with you". Thereafter, you received a letter dated 
March 1 from Richard Seidell, Assistant Superintendent for 
Business Services. Mr. Seidell -acknCMledged the -receipt of your 
request of February 17 and i ndicated that Dis trict policy re
quired "the ccmpletion of an application to examine- public 
records", a copy of which was included. He also wrote that 
"Additional charges may be assessed for searches and 
inspections". 

In this regard, I offer the following comments. 

First, I believe tha·t the information sought is clearly · 
accessible under the Freedom of Information Law.- One of - the· few 
instances in the Law in which an agency is required -to prepar e a 
record involves the payroll list in which you are -interested. 
Specifically, section 87(3) states in relevant part that: 
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1tEach agency shall maintain ••• 

{b) a record setting forth the name, 
public office address, title and 
salary of every officer or employee 
of the agency ••• " 

As such, the District is, in my view, required to prepare and 
maintain on an ongoing basis a payroll list containing the in
formation specified in section87{3) {b) of the Freedom of Infor
mation Law. Moreover, based upon the language of the Law and its 
judicial interpretation, I believe that a payroll list is clearly 
available. 

Second, it appears that the District failed to respond to 
your request within the requisite time. I point out that the 
Freedom of Information Law and the regulations promulgated by the 
Committee on Open Government {21 NYCRR Part 1401), which govern 
the procedural aspects of the Law, prescribe time limits within 
which agencies must respond to requests. Specifically, section 
89 (3) of the Freedom of Information Law and section 1401. 5 of the 
committee's regulations provide that an agency must respond to a 
request within five business days -of- the receipt of a request. 
The response can take one of three forms. It can grant access, 
deny access, and if so, the denial should be in writing stating 
the reasons, or the receipt of a request may be acknowledged in
writing if more than five business days is necessary to review or 
locate the records and determine rights of access. When the 
receipt of the request is acknOW'ledged within five business days, 
the agency has ten additional business days to grant or deny 
access. Further, if no response is given within five business
days of receipt of a request or within ten business days of the 
acknOIN'ledgement of the receipt of a request, the request is con
sidered "constructively denied 0 [see regulations, sections 
1401.S(d) and 1401.7 (c)]. 

In my view, a failure to respond within the designated 
time limits results in a denial-of access that maybe appe-aled to 
the head of the agency or whomever-is designated to determine 
appeals. That person or body has ten business days- from-the 
receipt of an appeal to render a determination. Moreover, copies 
of appeal-a and the determinations that follow mus-t be sent to the 
Committee [see Freedom of Information Law, section 89(4) (a)]. 

In addition, it has been held that when an appeal is- made 
but a determination is- not rendered within ten business days of 
the receipt of the appeal as required under section- 89 (4) {a) of
the Freedom--of -Information Law, the appellant has exhausted his -
or her administrative remedies and may initiate a challenge to- a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982) l. 
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Third, there is nothing in the Freedom of Information Law 
that requires an applicant to complete a form prescribed by an 
agency. The Law and the Committee's regulations require that an 
agency respond to a request that reasonably describes the record 
sought within five business days of the receipt of a-request. 
Further, the regulations indicate that "anagency may require 
that a request be made in writing or may make records available 
upon oral request" [21 NYCRR .14 01. 5 (a) l. As such, both the Law 
and the regulations are silent concerning the use of standard 
forms. Accordingly, it has.consistently been advised that any 
written request that reasonably describes the records sought 
should suffice. It has also been advised that a failure to com
plete a form prescribed byan agency cannot serve to delay a 
response to or deny a request for records. A delay due to a 
failure to use a prescribed from might result in an inconsistency 
with the time limitations imposed by the Freedom of Information 
Law .. For example, assume that an individual requests a record in 
writing from an agency and that.the agency responds by directing 
that•a standard form• must be submitted. By-the time the indi
vidual submits the form, and the agency processes and responds to 
the request, it is probable that more than five•business days 
would have elapsed, particularly if a form is sent by- mail and 
returned to the agency by mail. Therefore, to the extent that 
the agency's response granting, denying or acknCM'ledging the 
receipt of a request is given more than five business days fol
lowing the initial receipt of the written request; the agency; in 
my opinion, would have failed to comply with the provisions of 
the Freedom of Information Law. 

While the Law does not preclude an agency.from developing 
a standard form, as suggested earlier, I do not believe that it 
can be used to delay-a response to a written request for re
cords reasonably described beyond the statutory period. However, 
a standard form may, in my opinion, be utilized so long. as it 
does not prolong the time limitations discussed above. For 
instance-, a standard .form could be completed by a requester while 
his or her written request is timely- processed by -the agency. In 
addition, an•individual who appears at a-government office and 
makes an oral request for-records coul-d be-asked to complete the 
standard form as his or her written request. 

Lastly, I do not believe that a -fee may be imposed-by' the 
District for-inspection of or search for records. Section 
87 (1) {b) of the Freedom of Information Law states: 

"Each agency shall promulgaterulesand 
regulations in conformance with this- · 
article •••. and pursuant to such gene:ral 
rules and regulations as may be promul-
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gated by the committee on open govern
ment in conformity with the provisions 
of this article, pertaining to the avail
ability of records and procedures to be 
followed, including, but not limited to ••• 

(iii) the fees for copies of records 
which shall not exceed twenty-five 
cents per photocopy not in excess of 
nine by fourteen inches, or the actu
al cost of reprod.ucing any other re
cord, except when a different fee 
is otherwise prescribed by statute." 

The regulations promulgated by the Committee state in 
relevant part that: 

"Except when a different fee is other
wise prescribed by statute: 

(a) There shall be no fee charged for 
the following: 

(1) inspection of records; 
(2) search for records1 or 
(3) any certification pursuant 

this Part" (21 NYCRR section 
1401.8). 

As such, the Committee's regulations specifically indicate that 
no fee may be charged for inspection of or search for records, 
except as otherwise prescribed by a statute, an enactment of the 
State Legislature. 

In an effort to enhance compliance with the Law, copies of 
this opinion will be sent to the District. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Maureen Pluto, District Clerk 

Sincerely, 

Robert J. Freeman 
Executive Director 

Richard Seidell, Assistant Superintendent 
for Business Services 
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Mr. Hubert Delancey 
147-88-2581 
Brooklyn Correctional Facility 
136 Flushing Avenue 
Brooklyn, New York 11205 

Dear Mr. Delancey: 

I have received your letter of March 9, as well as the 
materials attached to it. 

According to your letter, under the Freedom of Information 
Law, you would like 11 to obtain a document with the Court seal on 
it, from the Court [you] got acquitted from 11 • You indicated that 
your rap sheet continues to refer to the arrest and that you have 
written to the court clerk several times concerning the matter. 

In this regard, I offer the following comments. 

Firstr the Freedom of Information Law does not apply to 
the courts or court records. That statute is applicable to re
cords of an "agency", a term defined in section 86{3) of the 
Freedom of Information Law to include: 

"any state or municipal departmentt 
board, bureau, division, canmission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing-a 
governmental or proprietary function 
for the state or any one-or more muni
cipalities thereof, except the judi
ciary or the state legislature. 11 

In turn, section 86(1) defines "judiciary" to mean: 

"the courts of the state, including 
any municipal or district court, 
whether or not of record." 
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As such, while court records are often available under other 
prov1s1ons of law, those records are outside the scope of the 
Freedom of Information Law. 

Second; I point out that the agency that serves as the 
repository of criminal history data is the Division of Criminal 
Justice Services. I have enclosed a copy of the Division's regu
lations that deal with an individual's right to review criminal 
history data pertaining to him. Under those regulations, an 
individual may obtain a copy of criminal history data and, on 
submission of the appropriate forms, challenge the completeness 
or accuracy criminal history data. It is suggested that you 
carefully review the regulations. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~ .f i,-...__ 
Robert J. Freeman 
Executive Director 
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Mr. T. Wright 
85-B-0980 SHU-C-5-A 
Auburn Correctional Facility 
135 State Street 
Auburn, New York 13021 

Dear Mr. Wright: 

March 21, 1989 

I have received your letter of March 11, which reached 
this office on March 20. 

You have requested a "book or pamphlet" prepared by the 
Department of Correctional Services entitled "Descriptive 
language of the employee manual" pursuant to the Freedom of In
formation Law. 

In this regard, the Committee on Open Government is 
authorized to advise with respect to the Freedom of Information 
Law. The Committee does not maintain possession of records 
generally, and this office is not empowered to compel an agency 
to grant or deny access to records.- In short, I cannot· provide 
the record in which you are interested, because this-office does 
not possess that record. Nevertheless, I offer the following 
comments. 

First, a request for a record should be directed-to the 
agency that maintains the record. Under the circumstances, it 
appears that a request should be directed to the Department of 
Correctional Services. 

Second, the regulations promulgated by the Department of 
Correctional Services pursuant to the Freedom of Information Law 
indicate that, in the case of records keptat·a ·correctional 
facility, a request may be made to the superintendent of the 
facility. With respect to records kept at the Department's 
Albany offices, a request may be directed to the Deputy Commis
sioner for Administration. Due to the nature of the manual in 
which you are interested, it is suggested that a request be made 
to the superintendent at the facility. 
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I hope that I have been of some assistance. 

RJF:jm 

Sincerely, 

IJ__~.1,1~. 
Robert J. Freeman 
Executive Director 
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March 23, 19 89 

Mr. Jimmy Burton 
83-A-6492 
P.O. Box 51 
Comstock, NY 12821 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Burton: 

I have received your letter of March 10, as well as the 
materials attached to it. 

According to your letter, you sent a request on November 
10 to the New York City Police Department for records relating to 
arrests made in 1982. The request was denied on November 23 on 
the ground that disclosure would result in an unwarranted inva
sion of personal privacy and on the basis of section 87 (2) (e) of 
the Freedom of Information Law, which permits an agency to with
hold records compiled for law enforcement purposes under certain 
circumstances. You appealed the denial on November 29, and in a 
response dated January 17, Assistant Deputy Commissioner Thomas 
E. Slade wrote: 

"Your appeal does not reasonably 
describe the records sought inas
much it does not contain a Complaint 
Number, Precinct, and date of occur
rence. Furthermore, if such records 
were prepared and could be located 
they would be exempt from disclosure 
on privacy grounds [Public Officers 
Law s98 [sic] (2) (b)], confidential 
information grounds [s87 (2) (f)] and 
intra-agency grounds [s87 (2) (g)]. 11 
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Based on that response, you wrote to Mr. Slade on February 1 and 
asked that he accept your letter of that date "as a renewal" of 
your appeal. In that letter, you provided some of the informa
tion to which Mr. Slade referred, including the date of the 
arrests, the precinct in which the arrests were made and other 
details that did not appear in your initial request. 

You wore that you were later told by persons at your 
facility that it was "too late to file an Article 78 proceeding". 
As such, you have requested advice "as to how [you] may continue 
[your] efforts in obtaining the documents". 

In this regard, I offer the following comments. 

First, as Mr. Slade suggested, the Freedom of Information 
Law requires that an applicant "reasonably describe" the records 
sought [see section 89(3)]. Based upon judicial interpretations, 
a request meets that standard when it includes sufficient detail 
to enable agency officials to locate and identify the records. 
Your initial request apparently did not include to sufficient 
information to permit the Department to locate the records. 

Second, while it is possible that your letter of February 
1 might contain sufficient additional detail to "reasonably 
describe" the records sought, I do not believe that the Depart
ment would be required to accept a second or "renewed" appeal. 
Under the circumstances, it is suggested that you submit a new 
request containing the additional information to the records 
access officer, Ms. McAlister. 

Third, for future reference, an Article 78 proceeding must 
generally be commenced within four months after an agency's final 
determination (see Civil Practice Law and Rules, section 217). 
Therefore, if a determination to deny access to records· is made 
in response to an appeal, i.e., if one's administrative remedies 
have been exhausted, the person denied access has up to four 
months to initiate an Article 78 proceeding. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Dwight Hendy 
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Clinton Correctional Facility 
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March 23, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Hendy: 

I have received your letter of March 13 in which you re
ferred to an opinion sent to you on March 6. 

In that opinion, it was advised that an agency is not 
required to prepare a separate "subject matter list" pursuant to 
section 87 (3) (c) of the Freedom of Information Law concerning the 
records it maintains about a particular individual. Rather, it 
was suggested that a subject matter list must make reference, in 
reasonable detail, to the categories of records maintained by an 
agency. Notwithstanding my response, you wrote that it is your 
understanding that the Freedom of Information Law permits "each 
individual to obtain access to his/her personal record". You 
asked how you can know what to request or "what, if anything, the 
agency [has] on the particular individual". In addition, you 
asked whether you "can bring this matter to court" premised on my 
opinion of March 6. 

In this regard, I offer the following comments. 

First, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87 (2) (a) through (i) of the Law. 
As such, many records pertaining to an individual would, in my 
opinion, be accessible to that individual. However, there may be 
instances in which records about an individual could justifiably 
be withheld. For instance, rec~rds compiled for law enforcement 
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purposes may be withheld under circumstances specified in section 
87(2) (e) of the Freedom of Information Law. Records prepared by 
the staff of an agency relating to an individual might, depending 
upon their contents, be deniable pursuant to section 87(2) (g) of 
the Freedom of Information Law. In short, while the Freedom of 
Information Law provides broad rights of access, it does not 
necessarily require disclosure to an individual of all records or 
every aspect of those records to that individual. Since you are 
currently confined in a state correctional facility, I point out 
that the regulations promulgated by the Department of 
Correctional Services under the Freedom of Information Law 
contain provisions dealing with the examination of inmate records 
by the inmate (see enclosed regulations, section 5.20). 

Second, although a subject matter list is not prepared 
with respect to records pertaining to a single individual, such a 
list should be sufficiently detailed to enable an individual to 
identify a file category of the record or records in which that 
person may be interested. Once again, I direct your attention to 
the regulations promulgated by the Department of Correctional 
Services, which in section 5.13 state that: 

"{a) Every custodian of records under 
these regulations shall maintain an 
up-to-date subject matter list, reason
ably detailed, of all records in his 
possession. The records access officer 
shall maintain a master index, reason
ably detailed, of all records maintained 
by the department. The master index 
shall include the lists kept by all 
custodians as well as a list of records 
maintained at the department's central 
off ice. 

{b) Each subject matter list and the 
master index shall be sufficiently de
tailed to permit identification of the 
file category of the record sought. 

(c) The master index shall be updated 
not less than twice per year. The most 
recent update shall appear on the first 
page of the subject matter list. Each 
custodian of records and the records 
access officer shall make available the 
index kept by him for inspection and 
copying. Any person desiring a copy 
of such list may request in writing a 
copy and upon payment of the appro
priate fee, unless waived, a copy of 
such list shall be mailed or delivered." 
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By reviewing a subject matter list, you can ascertain the kinds 
of records maintained by an agency and thereafter, request re
cords based upon your review of the list. 

Lastly, with respect to your bringing the matter to court, 
at this juncture, it is difficult to envision what the issue to 
be reviewed by a court might be. Moreover, I could not advise 
that you should or should not initiate a lawsuit concerning a 
particular issue. 

RJF:jm 

Enc • 

I hope that I have been of some assistance. 

Sincerely, 

i~sw:1.~ 
Robert J. Freeman 
Executive Director 



COMMITTEE MEMBERS 

WIWAM BOOKMAN 
JOHN C EGAN 
DALL W FORSYTHE 
WALTER W GRUNFELD 
STAN LUNDINE 
LAURA RIVERA 
DAVID A SCHULZ 
BARBARA SHACK. Chair 
GAIL S. SHAFFER 
GILBERT P SMITH 

-. - PRISCILLA A. WOOTEN 

.... -$.)(ECUTIVE DIRECTOR 
ROBERT J FREEMAN 

ST ATE OF NEW YORK 
DEPARTMENT OF STATE 
,COMMITTEE ON OPEN GOVERNMENT 

162 WASHINGTON AVENUE. AL8AN Y. N EW YORK 12231 
(518) 4 74-2518. 2791 

March 27, 1989 

Ms. Theresa c. Lonergan 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence . 

Dear Ms . Lonergan: 

I have received your letters of March 12 and 13 . 

Your initial inquiry concerns a "hypothetical ques tion" 
concerning minutes of meetings . Under your description of the 
facts, a public body meets on the first day of the month, the 
clerk prepares the appropriate minutes and discloses the minutes 
within the proper time. The minutes are then approved or modi
fied at the next regular meeting, which is held on the first day 
of the following month. You have asked whether the minutes made 
available prior to their approval must be signed or certified by 
the clerk. 

In this regard, there is nothing in the Open Meetings Law 
that requires that minutes of meetings, approved or otherwise , 
must be signed or certified by a clerk or any other official . 
Further, there is nothing in the Open Meetings Law or any other 
statute of which I am aware that requires ··that minutes be 
approved. Nevertheless, as a matter of practice or policy, many 
public bodies approve minutes of their meetings. If minutes have 
not been approved, to comply with the Open Meetings Law, it has 
consis t ently been advised that minutes of open meetings be pre
pared and made available within two weeks as required be section 
106(3) of the Law, and that if they have not been approved, they 
may be marked "unapproved", "draft" or "non-final"; for example. 
By so doing within the requisite time limitations, the public can 
generally know what transpired at a meetingr concurrently, the 
public is effectively notified that the mi nutes are subject to 
change. 
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The second issue involves fees for copies of records. 
According to your letter, in response to a request for a copy of 
neighboring town's ordinance, which consisted of three pages, you 
were informed that the town "requires a fee of $5.00 for a copy 
of any law or ordinance". You wrote that a fee of $5.00 "would 
be a bargain if that law or ordinance was 20 sheets or more" but 
that 11 $5. 00 is no bargain for 3 8 1/2 x 11 sheets 11

• 

In this regard, by way of background, section 
87 (1) (b) (iii) of the Freedom of Information Law stated until 
October 15, 1982, that an agency could charge up to twenty-five 
cents per photocopy unless a different fee was prescribed by 
11 law 11

• Chapter 73 of the Laws of 19 82 replaced the word "law" 
with the term "statute". As described in the committee's fourth 
annual report to the Governor and the Legislature on the Freedom 
of Information Law, which was submitted in December of 1981 and 
which recommended the amendment that is nOW' law: 

"The problem is that the term 'law' 
may include regulations, local laws, 
or ordinances, for example. As such, 
state agencies by means of regulation 
or municipalities by means of local 
law may and in sane instances have 
established fees in excess of twenty
five cents per photocopy, thereby re
sulting in constructive denials of 
access. To remove this problem, the 
word 'law' should be replaced by 
'statute', thereby enabling an agency 
to charge more than twenty-five cents 
only in situations in which an act of 
the State Legislature, a statute, so 
specifies." 

As such, prior to October 15, 1982, a local law, an ordinance, or 
a regulation, for instance, establishing a fee in excess of 
twenty-five cents per photocopy or higher than the actual cost of 
reproduction was valid. However, under the amendment, only an 
act of the State Legislature, a statute,·would in my view permit 
the assessment of a fee higher than twenty-five cents per 
photocopy, or a fee that exceeds the actual cost of reproducing 
records that cannot be photocopied. Moreover, a recent decision 
confirmed that a fee of more than twenty-five cents per photo
copy may be assessed only pursuant to authority conferred by a 
statute, an act of the State Legislature [see Sheehan v. City of 
Syracuse, 521 NYS 2d 207 {1987)]. Consequently, unless an act of 
the State Legislature authorizes the fees in question, a town, 
in my opinion, cannot charge more than twenty-five cents per 
photocopy. 
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Under the circumstances that you described, a town could, in my 
opinion, assess a fee of $5.00 for copies of laws or ordinances 
that are 20 or more pages. However, the fee for photocopying a 
local law or ordinance of less than 20 pages could not, in my 
view, exceed twenty-five cents per photocopy. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

{4kt<f,~ 
Robert J. Freeman 
Executive Director 
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March 27, 19 89 

I have received your letter of March 21. 

You wrote that you are interested in obtaining records 
"showing the barrels of beer that were shipped into New York 
State" by various brewing companies, as well as data indicating 
sales of various beer distributors in the state. As such, you 
raised questions concerning the forms that must be filled out to 
obtain the data. 

In this regard, I offer the following comments. 

First, the vehicle for requesting government records is 
the New York Freedom of Information Law. That statute does not 
refer to or prescribe any particular form that must be used for 
the purpose of requesting records. An agency can, however, re
quire that an applicant request records in writing. Further, 
section 89(3) of the Freedom of Information Law "reasonably 
describe" the records sought. Therefore, a request should in
clude sufficient detail to enable agency officials to locate the 
records. · 

Second, a request should be directed to the records access 
officer at the agency or agencies that maintain the records in 
which you are interested. The records access officer has the 
duty of coordinating an agency's response to requests for 
records. 

Third, having contacted the State Liquor Authority on your 
behalf, I was informed that it does not maintain the kinds of 
records in which you are interested. I also contacted the De
partment of Taxation and Finance. As I understand the situation, 
the tax is assessed on a per gallon basis and is paid by beer 
distributors. Consequently, it is questionable whether that 
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Department maintains the kind of information that you seek. I 
point out, too, that the Freedom of Information Law pertains to 
existing records. Stated differently, an agency is not required 
to prepare or create new records in response to a request (see 
Freedom of Information Law, section 89(3)]. 

If you wish to make requests, the records access officer 
for the State Liquor Authority is Richard Chernela, whose address 
is 250 Broadway, New York, NY 10007: the records access officer 
at the Department of Taxation and Finance is Karl Felsen, whose 
office is located at the Tax and Finance Building, State Campus, 
Albany, NY 12227. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~s .f f\llr-___ __ 
Robert J. Freeman 
Executive Director 
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Mr. Billy Billups 
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Drawer B 
Stormville, NY 12582 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Billups: 

I have received your letter of March 13, as well as the 
materials attached to it. 

According to your letter, you recently directed a ·request 
for your daughter's school records to a public school in New York 
City. You were advised that those records are exempt from the 
Freedom of Information Law and that rights of access to those 
records are governed by the federal Family Educational Rights and 
Privacy Act (FERPA). You were sent a copy of section A-820 of 
the regulations of the Chancellor which in subdivision (7) deals 
with disclosure of education records to "estranged, separated or 
divorced parents"· The regulations state in paragraph (b) that: 

"For requests by a parent with whom 
the child does not reside to see the 
child's records:---the principal will 
notify the parent or institution with 
whom the child does reside of the re
quest. The notice will tell the custo
idan of the child that the request has 
been made, the name of the person making 
the request, and the date on which the 
request was made. Whenever practical, 
the notice shall be written in the pri
mary language of the student's home. A 
sample Notice of Request for Access by 
Non-Custodial Parent appears as Form I 
of this Regulation. 
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"The parent making the request shall be 
notified at the time of the request that 
an investigation is being conducted to 
ascertain whether a binding instrument, 
or court order bars the school from giv
ing the parent access to the records, 
and if no such document has been found 
within forty-five calendar days, the 
records will be made available to the 
parent. 11 

It is your view that the regulations discriminate against a non
custodial parent. As such, you asked whether student records 
maintained by a New York City school are subject to the Freedom 
of Information Law, whether the Chancellor's regulations can 
abridge rights granted by the Freedom of Information Law, and 
whether the FERPA prohibits you from gaining access to your 
daughter's records because you are a non-custodial parent. 

In this regard, I offer the following comments. 

First, although the Freedom of Information Law confers 
broad rights of access to records, the first ground for denial, 
section 87(2) (a), pertains to records that "are specifically 
exempted from disclosure by state or federal statute. The FERPA 
(20 USC section 1232g), a federal statute, states that, as a 
general rule, education records pertaining to a particular stu
dent or students are confidential with respect to third parties, 
unless confidentiality is waived by a parent of a student under· 
eighteen years or age. As such, the records in question are 
specifically exempted from disclosure pursuant to a federal 
statute. FERPA also states that education records pertaining to 
a particular student under the age of eighteen are accessible to 
the parents of the student. As such, rights of access under the 
circumstances are conferred by FERPA rather than the Freedom of 
Information Law. 

Second, even though a parent might not have custody of a 
child, that factor alone is not determinative of rights of 
access. The term "parent 11 is defined in- the regulations adopted 
pursuant to the FERPA by the United States Department of Educa
tion to mean "a parent of a student and includes a natural 
parent, a guardian, or an individual acting as a parent in the 
absence of a parent or a guardian° (32 CFR 99.3). Further, 34 CFR 
99.4 states that: 

"An educational agency or institution 
shall give full rights under the Act 
to either parent, unless the agency or 
institution has been provided with 
evidence that there is a court order, 
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State statute, or legally binding docu
ment relating to such matters as divorce, 
separation, or custody that specifically 
revokes those rights." 

Based on the foregoing, in the case of divorce or separation, a 
school district must, in my view, provide access to both natural 
parents, custodial and non-custodial, unless there is a legally 
binding document that specifically·removes a parent's rights 
under FERPA. I believe that a legally binding document would 
include a court order or other legal paper that prohibits access 
to educational records, or removes the parent's rights to have 
knowledge about his or her child's education. I point out that 
it has been held judicially that a non-custodial parent enjoys 
rights conferred by FERPA, even though the custodial parent 
signed a statement indicating that she did not authorize a school 
district to transmit records to the natural father [Page v. 
Rotterdam-Mohonasen Central School District, 441 NYS 2d 323 
(1981)]. The court specified that the natural parent has rights 
under FERPA "unless such access is barred by state law, court 
order or legally binding instrument", none of which were present 
in that case (id. at 325). 

Lastly, with respect to the time within which an educa
tional agency must respond to a request, 34 CFR 99.lO(b) states 
that: 

"The educational agency or institution 
shall ccmply with a request for access 
within a reasonable period of time, but 
in no case more than 45 days after it 
has received the request. 11 

In sum, student records are not subject to the Freedom of 
Information Law, but rather to FERPA, a federal statute. 
Further, it appears that the Chancellor's regulations are consis
tent with FERPA and the regulations promulgated under the Act. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

~ 1 .P AJJ,.,--_ 
Robert J. Freeman 
Executive Director 

RJF :jm 
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Mr. Theodore Howard 
76-A-2921 
Drawer B 
Stormville, NY 12582 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Howard: 

I have received your letter of March 16 in which you 
raised questions concerning rights of access to your pre-sentence 
report. 

In this regard, I offer the following comments. 

First, although the Freedom of Information Law provides 
broad rights of access to records, the first ground for denial, 
section 87 (2) (a), states that an agency may withhold records or 
portions thereof that " ••• are specifically exempted from disclo
sure by state or federal statute ••• " Relevant under the circum
stances, is section 390.50 of the Criminal Procedure Law, which, 
in my opinion represents the exclusive procedure concerning 
access to pre-sentence reports. 

Second, section 390.50(1) of the Criminal Procedure Law 
states that: 

"Any pre-sentence report or memorandum 
submitted to the court pursuant to this 
article and any medical, psychiatric or 
or social agency report or other infor
mation gathered for the court by a pro
bation department, or submitted directly 
to the court, in connection with the 
question of sentence is confidential and 
may not be made available to any person 
or public or private agency except 
where specifically required or per-
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mitted by statute or upon specific 
authorization of the court. For pur
poses of this section, any report, 
memorandum or other information for
warded to a probation department within 
this state from a probation agency out
side this state is governed by the same 
rules of confidentiality. Any person, 
public or private agency receiving such 
material must retain it under the same 
conditions of confidentiality as apply 
to the probation department that made it 
available." 

In view of the foregoing, I believe that a pre-sentence 
report may be made available only upon the order of a court, and 
only under the circumstances described in section 390.50 of the 
Criminal Procedure Law [see Matter of Thomas 131 AD 2d 488 
( 19 87) ] • 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~1,r~ 
Robert J. Freeman 
Executive Director 
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Mr. Janusz Muszak 

The staff of the Committee on Open Government is authorized to 
i ssue advisory opinions . The ensuing staff advisory opini on is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Muszak: 

As you are aware, your letter of March 14 addressed to the 
Department of Law has been forwarded to the· Ccmmittee ·On Open 
Government . The Committee is responsible for advising with re
spect to the New York Freedom of Information Law. 

Accordi ng to your letter, some time ago, you asked that 
your insurance company "conduct an investigation of the - insurance 
fraud". Following your request to see the results of its 
investigation, the insurance company apparently refused to pro
vide you with any documentation. You asked whether you can 
"obtain such documents under the Freedom of Information· Acta. 

In this regard, I offer the following comments. 

First, the Freedom of Information Law is applicable to 
records of an agency, and section 86(3) of the Law defines the 
term "agency" to mean: 

"any state or municipal department, 
board, -bureau, division, canmission, 
committee, public -authority, publ·ic 
corporation, council, off.ice or other 
governmental entity performing a 
goveFnmental or proprietary function 
for the state or any one· or -more -muni
cipalities thereof, except the judi
ciary or the state legislature." 
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As such, the Freedom of Information Law generally applies to 
records maintained by entities of state and local government: it 
would not apply to recorcls maintained by an insurance company. 

Second, although I have no knowledge of the nature of the 
investigation that has been conducted, I point out that the New 
York State Insurance Department regulates the insurance industry 
and maintains records concerning insurance companies. Those 
records would be subject to rights~conferred by the Freedom of 
Information Law. If you have a specific inquiry or complaint, or 
if you want to determine whether the Insurance Department can 
help you, it is suggested that you contact its Bureau of Consumer 
Services. That office can be reached toll-fre.e at 
1-800-342-3736. 

I hope that I have been of same assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government i s autho r i zed to 
i s sue advisory opinions. The ensui ng staff advis ory opinion is 
based solely upon the f acts presented i n your c orrespondence. 

Dear Mr. Anthony: 

I ·have received a copy of your let t er of March 15 
addres sed to Mr. Wi l liam Rawn, on which you requested that I 
advise. 

According to the letter, Mr. Rawn was apparently hired as 
a consultant by t pe Village of Croton in relat i on to "the 
destruction of five municipal homes at Black Rock ••• ". You re
ferred t o requests f or copi es of documents concerning " t he cir
cumstances leading to t he retention of [Mr. Rawn•' s ] architec
tural consulting services 11 by the Village and "the list of -suit
able sites for the affordable housing that - [Mr. Rawn has] been 
reta i ned to consider as consult i ng architect for the Village of 
Croton•. You · at!tied· that -the Village' s Records Access Officer has 
construct ively denied these requests. 

I n this regard, I offer the following comments. 

Firs-t, the New York Freedan of Information Law is · app-li
cable • to agency -records, and section 86 (3) of t he Law defines 
"agency" to mean: 

"any s t ate or municipal depa-rtment; 
board, bureau, division, canmission, 
c anmittee, public -author ity,- publ i c · 
corporation, council,. off-ice or -other 
governmental entity performing -a 
government al -or- -proprietary fu-ncti on · 
for the state or any one- or -more--muni
cipalities thereof, except -the judi
c iary or the state legislature." 
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Therefore, as a general matter, the Freedom of Information Law 
applies to records of entities of state and local government in 
New York. 

Second, section 86(4) of the Law defines the term "record" 
to include: 

"any information kept, held, filed, 
produced, reproduced by, .with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

As such, documents produced for an agency would in my view con
stitute "records" subject to rights of access conferred by the 
Freedom of Information Law. 

Third, a private firm, such as Rawn Associates. would not 
be subject to the Freedom of Information Law, it is not an 
agency, and its offices are located outside of New York. 
However, it has been held that reports prepared for an agency by 
a consultant should be treated as "intra-agency" materials that 
fall within the scope of section 87(2) {g) of the Freedom of In
formation Law. That provision permits an agency to withhold 
records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data, 

ii. instructions to staff that 
affect the public~ 

iii. final agency policy or de
terminations, or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
gave rnmen t ••• 11 
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It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. 

In a discussion of the issue of consultant reports, the 
Court of Appeals stated that: 

"Opinions and recommendations pre
pared by agency personnel may be ex
empt from disclosure under FOIL as 
'predecisional material, prepared to 
assist an agency decision maker***in 
arriving at his decision• (Matter of 
McAulay v Board of Educ., 61 AD2d 
1048, affd 48 NY2d 659). such mater
ial is exempt 'to protect the- deliber
ative process of the government by en
suring that persons in an advisory 
role would be able to express their 
opinions freely to agency decision 
makers (Matter of Sea Crest Const. 
Corp. v. Stubing, 82 AD2d 546, 549). 

"In connection with their deliberative 
process agencies may at times require 
opinions and recommendations from out
side consultants. It wotild make little 
sense to protect the-deliberative pro
cess when such reports are prepared by 
agency employees yet deny this protec
tion when reports are prepared from the 
same purpose by outside consultants re
tained by agencies. Accordingly, we 
hold that records may be considered 
'intra-agency material' even though 
prepared by an outside consultant at 
the-behest of-an agency as part of the 
agency's deliberative -process (see, 
Matter of Sea Crest Constr. corp';'v 
Stubing, 82 AD2d 546, 549, supra, 
Matter of 124 Ferry St; Realty Corp. 
v Hennessy, 82-AD2d 981, 983)" 
[Xerox Corporation v. Town of Webster, 
65 NY2d 131, 132-133 (1985)]. 



Mr. John Anthony 
March 28, 1989 
Page -4-

The Court, however, specified that the contents of 
intra-agency materials determine the extent to which they may be 
available or withheld, for it was held that: 

"While the reports in principle may 
be exempt from disclosure, on this 
record - which contains only the 
barest description of them - we 
cannot determine whether the docu
ments in fact fall wholly within 
the scope of FOIL's exemption for 
'intra-agency materials', as claimed 
by respondents. To the extent the 
reports contain 'statistical or 
factual tabulations or data' (Public 
Officers Law section 87[21 [gJ [iJ), or 
other material subject to production, 
they should be redacted and made 
available to the appellant" (id. 
at 133). -

Therefore, a record prepared by a consultant for an agency would 
be accessible or deniable, in whole or in part, depending on its 
contents. 

Lastly, I do not believe that Mr. Rawn is obliged to to 
respond to your request. Rather, the duty of coordinating an 
agency's response to requests for records is imposed upon the 
agency's records access officer. The records access officer 
would have the duty to locate and grant or deny access to re
quested records. If indeed your request has been "constructively 
denied", you may appeal such a denial in accordance with section 
89(4) (a) of the Freedom of Information Law. 

I hope that I have been of some assistance. 

RJF:jm 

cc: William Rawn, III 
Richard Herbek 

Sincerely, 

Robert J. Freeman · 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Barnas: 

I have received your letter of March 16 in which you 
raised questions concerning minutes of meetings of a bOard of 
assessment review. 

You asked whether minutes are required to be taken at 
those meetings, whether any such minutes mus t be available for · 
public inspect'1on, and· what the minutes must incl ude. You added 
that you have been informed that " the minutes -contain nothing 
more than the name of the complainant, the property SBC number, 
the challenged assessment amount, -and the final decision ·of the 
board. In your view, minutes of that nature are incomplete. 

In this regard, I offer the following comments. 
~ 

First, section 106 of the Open -Meetings Law pertains- to 
minutes of meetings of public bodies and prescribes what -may be 
viewed as minimum requirements concerning the contents -of 
minutes. Specifically, section 106 states in part that: 

"l. Minutes shall be taken at all 
open meetings of a public body which 
shall consist of a -record or summary 
of all motions, proposals, resolu
tions and any other matter formally 
voted upon and the vote thereon. 
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2. Minutes shall be taken at execu
tive sessions of any action that is 
taken by formal vote which shall con
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereon, pro
vided, however, that such summary need 
not include any matter which is not 
required to be made public by the free
dom of information law as added by 
article six of this chapter." 

Based upon the foregoing, it is clear that minutes need 
not consist of a verbatim transcript of the entire discussion at 
a meeting, but rather only "a record or summary 11 of "motions, 
proposals, resolutions and any other matter formally voted 
upon ••• 11

• Similarly, minutes do not have to refer to those who 
may have spoken during a discussion or the nature of their 
comments. Further, minutes of executive sessions are required to 
be prepared only when action is taken during an executive 
session. If a public body discusses an.issue during an executive 
session, but takes no action, there is no requirement that min
utes of the executive session be prepared. 

Second, minutes of meetings must be made available pur
suant to subdivision (3) of section 106 of the Open Meetings Law. 
That provision states that: 

3. Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of the 
freedom of information law within two· 
weeks from the date of such meetings ex
cept that minutes taken pursuant to•sub
division two hereof shall be available 
to•the public.within one week from the 
date of the executive session." 

As such, minutes reflective of determinations of a board of· 
assessment review must be prepared and made available for in
spection and copying. 

Lastly, I point out that, in addition to the Open Meetings 
Law, the Freedom of Information Law has, since its enactment in 
1974, contained what maybe considered·an "open vote" provision. 
Section 87(3) states in relevant part that: 

"Each agency shall maintain: 

(a) a record of the. final • vote of each 
member in every agency proceeding in 
which the member votes ••• " , 
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The ref ore, when a final vot·e is taken by a public body, such as a 
board of assessment review, a record, presumably minutes, must be 
prepared that indicates the manner in which each member cast his 
or her vote. Further, unless a vote is unanimous, the minutes 
should include reference to each member's vote as affirma.tive or 
negative as the case may be. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~s.~ 
Robert J. Freeman 
Executive Director 
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Mr. Dominic Bretti 
80-C-0511 
Box 700 
Wallkill, NY 12589 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Bretti: 

I have received your letter of March 6, as well as the 
materials attached to it. 

The materi_als consist of requests made under the Freedom 
of Information Law for records of the Organized Crime Task Force 
and the Oneida._County District Attorney's Office. You have re
quested "input" from this office regarding those requests. 

Having contacted Mr. Steven Chananie, Records Access 
Officer for the Organized Crime Task Force, I was informed that 
that office does not maintain any records that fall within the 
scope of your request. : 

The request to the Office of the District Attorney 
involves: 

"any and all documents pertaining to the 
deal~ entered into with the District 
Attorney's Office, Angelo Grillo and 
Michael E. Daley, Esq. formerly an· 
Assistant Deputy Attorney General who 
headed the Organized Crime Task Force in 
the Oneida and Herkimer County areas and 
who was the prosecutor at the trial in 
Herkimer County. " 
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In this regard, I have contacted the Office of the 
District Attorney on your behalf and was informed that there was 
no such agreement, understanding or "deal" concerning the matter. 
As such, the information that you are seeking does not exist. 

I point out, too, that the Freedom of Information Law 
pertains to existing records. Section 89(3) states in part that 
"Nothing in [the Freedom of Information Law] shall be construed 
to require any entity to prepare any record not possessed or 
maintained by such entity ••• ". In short, since the Office of the 
District Attorney does not maintain the information sought in the 
form of a record or records, it can neither approve nor deny your 
request. Under the circumstances, the Freedom of Information Law 
would appear to be inapplicable. 

I hope that I have been of some assistance. 

Sincerely, 

0~t_1 .J~1'll,~..._-
Robert J. Freeman 
Executive Director 

• RJF:jm 

.. 



STATE OF NEW YORK 
DEPARTMENT OF STATE 
coMMITTEE oN o PEN GovERNMENT F Or; t, -,4-o ,.,, S'S~ 

COMMITTEE MEMBERS 

'.~IL!..IAM BOOKMAN 
.JOHN C EGAN 
DALL W FORSYTHE 
WALTER W GRUNFELD 
ST AN LUNOINE 
l 4URA RIVERA 
DAVID A SCHULZ 
9AR8ARA SHACK. Chan 
GAIL S SHAFFER 
GILBERT P SMITH 
? AISCILLA A WOO TEN 

· - f.XECUTIVE DIRECTOR 
ROBERT J FREEMAN 

Ms . Theresa c. Lonergan 

162 WA SHINGTON AVENUE. ALBANY. NEW YOR K 12231 
(518) 474-2518. 2791 

March 28, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions . The ensuing staff advisory opinion is 
based solely upon t he facts presented in your correspondence. 

Dear Ms. Lonergan: 

I have received your letter of March 21 . 

Having recentl y requested a lengthy document, you were 
informed t hat, in addition to payment of a fee for photocopying, 
you woul d be req~ired to pay the cost of postage. As such, you 
asked whether a municipality is "able to charge for postage if 
records are malled". 

In this regard, the Freedom of Information Law requires 
that accessible records be made available for inspection and 
copying. No fee may be assessed for the i nspection of accessi ble 
records, and inspection likely occurs a~ the off i ces of an 
agency. When copies of records are requested, as you are aware, 
section 87 (1) (b ) (iii) of the Freedom of Information Law permits 
an agency to charge up to twenty-five cents per photocopy for 
records up to n i ne by fourteen inches, unless a statute other 
than the Freedom of Information Law permits an agency to charge a 
higher fee. 

When an appl icant requests copies of records, the records 
may be reproduced in the presence of an applicant, the applicant 
can physically p resent himself or hersel f at an agency's - offices 
to obta in copies , or copies can be mailed to the applicant. 

There is nothing i n the Freedom of Information Law- or the 
regula t ions promulgated by the -Committee on Open Government(21 
NYCRR Part 1401) that deals with the cost of or the assessment · of 
charges for postage in t he - event that copi es are mai l ed to an 
applicant. However, I do not believe- that the Freedom of Infor
mation Law would prohibit an agency from charging for postage. 
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In my view, mailing copies of records to an applicant represents 
an additional service provided by an agency that is separate from 
the duties imposed by the Freedom of Information Law. An agency 
must, in my opinion, mail copies of records to an applicant upon 
payment of the appropriate fees for copying and postage. 
Nevertheless, I believe that an agency may charge for postage if 
it so chooses. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Kyser: 

I have received your letter of March 13, as well as the 
materials attached to it. 

According to your letter, you have unsuccessfully 
attempted to obtain a copy of your college transcript £ran the 
State Universiey College at Buffalo. You explained that the 
transcript is needed by Syracuse University in order to enable to 
you enroll in courses offered by that institution. 

In this regard, I offer the following comments. 

First, although the Freedom of Information Law deals with 
records in possession of government_ in •New York, rights of access 
to student records are governed by a provision of federal law,·· 
the Family Educational Rights and Privacy Act· (20 u. s.c. section 
1232g), which is commonly known as the Buckley Amendment. 

In brief, the Buckley Amendment applies to all educational 
agencies or institutions that participate in grant programs ad
ministered by the United States Department of Education. As 
such, the Buckley Amendment includes within its scope virtually 
all public educational institutions, such as.the.state 
University, and many private educational institutions,· including 
Syracuse Univetsity. The focal point •Of the·Act is the protec
tion of privacy of students. It provides, in general, that any 
"education.record", a term that is broadly defined,.that identi
fies a particular student or students is confidential, unless the 
parents of students under the age of eighteen waive their right 
to confidentiality, or unless a student eighteen years or over, 
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an "eligible student", simi·larly waives his or her right to 
confidentiality. Concurrently, parents of students under the age 
of eighteen or students eighteen years of age or older who attend 
institutions of higher education generally have rights of access 
to education records pertaining to those students. As such, I 
believe that you would generally have the right to obtain educa
tion records pertaining to you that are maintained by the State 
University College at Buffalo. 

Second, in an effort to assist you, I have contacted the 
State University on your behalf. I was informed that it has no 
record of having received your request. It was suggested that 
you resubmit your request to: 

Mr. Mark Bausili 
Registrar 
SUNY College at Buffalo 
1300 Elmwood Avenue 
Buffalo, NY 14222 

The fee for a copy of a transcript is $3.00. If you are aware 
of the name and address of the person at Syracuse University who 
should receive the transcript, a copy can be sent directly to 
that person. In order to establish your identity, I was also 
informed that your request should include your student identifi
cation number, which is the social security number used at the 
time when you were enrolled at the College. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jrn 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. John Anthony 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based s olely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Mr. Anthony: 

I have received a copy of your letter addressed to the · 
records access officer at the regional office of the Department 
of Enviro nmental Conservation on which you requested advice con
cerni ng nitems 2 & 3n of that letter. 

Item 2 refers to a request for records whose receipt was 
acknowledged by letter. on the letter of acknowl edgement 
appeared a handwrit t en note, which, according to earl ier corres
pondence that you f orwarded to thi s office, indicates that "Law 
Enforcement records are not f i led by municipal-i-ty, so I · cannot 
give you great hope of our locating records for 1987, 1988 & 
1989". Since you have received no further response, you ·asked 
whether your request has been deni ed. 

In this regard, you provided no indication of - t he nature 
of your request. However, on the basis of the •· response as you 
descri bed it, the request likely did not reasonably describe - the 
records sought as required by sec-tion -89 (3 )· of the Freedom -of. 
Information Law. As I have advised on several . occasions,- · a re
ques t "reasonably describes" the records sought- if · it conta i ns · 
suff i c i ent de t ail to enabl e agency offic i als to locate and iden
tify the -records. Assuming that the records access officer- can
not locate and identify the records - that you--requested, -I -do -not 
believe that you have been denied access to records in t he con
text of the Freedan of Informat i on Law.- However, if my assump
tion is accurate, i .e., t hat the request d i d not reasonably - des
cr i be the records, I bel i eve that the rec ords access officer 
should have so informed you. 



Mr. John Anthony 
March :29, 19 89 
Page -2-

In item 3 you referred to a request made to the records 
access officer "by Staples-Strom" on February 11. Since there 
was apparently no response to the request, you asked whether 
the absence of a response constitutes a "constructive denial". 
Again, I am unfamiliar with the request. Nevertheless, section 
89(3) of the Freedom of Information Law requires that an agency: 

"within five business days of the receipt 
of a written request for a record reason
ably described, shall make such record 
available to the person requesting it, 
deny such request in writing or furnish a 
written acknowledgement of the receipt of 
such request and a statement of the 
approximate date when such request will 
be granted or denied ••• " 

If none of those steps is taken, the regulations promulgated by 
the Committee on Open Government indicate that the request would 
have been constructively denied, and that the applicant may 
appeal the denial on that basis [see :21 NYCRR 1401.S(d) and 
7 (c)] • 

I hope that I have been of some assistance. 

RJF:jm 

cc: Records Access Officer 

Sincerely, 

~·1.f~ 
Robert J. Freeman 
Executive Director 
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The staff of the Commi ttee on Open Government is author i zed to 
is s ue advisory opinions. The ensuing staff a dvisory opinion is 
based solely upon the facts presented i n your correspondence, 
unless otherwise indicated. 

- I have received your recent letter, which reached this 
office on March 22. 

You have requested an advisory opinion concerning rights 
of access to records maintained by the Bureau of Labor Relations 
at the Department of Correctional Services . According to your 
letter, you made a request for records regarding alleged inci
dents of misconduct occurr i ng on December 13 and · that have been 
used as the bas is for the i nitiat ion of discipl i nary action 
against you. You i ndicated that the records falling within the 
scope of your request would have been prepared by officials of 
the Department or the Commission of Correction. 

Your ini tia l request was denied, and the denial was 
affirmed fol lowing an appeal . As required by section 89(4) (a) of 
the Freedom of Information Law, the Department forwarded a copy· 
of the determination on appeal to this office. You were advised 
in the determination: 

• that Public Off ice rs Law Section 87 (2 ) 
exempts from disclosure records which 
are evaluative and records which are 
not final agency policy or determina
tions. The materials requested by 
Appellant fall within these t wo cate
gories. Investigation into thi s appeal 
has revealed that disciplinary action is 
still pending. Accordingly, · these docu
ments are exempt from disclosure." 
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It is your view, however, that the records sought "are not 
evaluative in nature", but rather that they 11are prepared as part 
of a routine procedure in all Department of Correctional Services 
(DOCS) disciplinary action". In conjunction with that 
contention, you suggested that records may be evaluative prior to 
the initiation of disciplinary action, but that, once disciplin
ary action is taken, "the documentation ceases to be evaluative 
and becomes evidence which should be available to [you] to defend 
[yourself]". You also referred to provisions of a collective 
bargaining agreement and contended "that in order for the Depart
ment to establish 'just cause' it must produce the records". In 
addition, you contend that the records sought "are in the nature 
of factual or alleged factual and determinant material in which 
the Agency relied on in carrying out its duty to maintain disci
pline and enforce departmental regulations". On those grounds, 
you believe that the records should be made available. 

In this regard, I offer the following comments. 

First, I believe that whatever rights you may have under a 
collective bargaining agreement on in conjunction with claims of 
due process are separate and distinct from rights that you may 
enjoy under the Freedom of Information Law. When rights are 
conferred under a collective bargaining agreement or in conjunc
tion with considerations of due process, those rights are 
accorded due to one's status as a party to an agr-eement or 
proceeding . The Freedom of Information Law -confers r i ghts -of 
access upon the public generally , and the -status or interest of 
an applicant for records under that statute are largely irrele
vant to rights of access. 

Second , with respect to the Freedan of Information Law, 
that statute is based upon a presumption of access. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one- or 
more grounds for denial appearing in section 87(2) (a) through (i) 
of the Law. 

Third, in view of your request and the Department's re- · 
sponse to it, although I am unfamiliar with the contents -of the 
records, it would appear that one of the grounds for denial may 
be particularly relevant. Specifically, section 87(2) (g} - of the 
Freedan of Information Law pertains to communications prepared by 
agency officials and transmitted to others in the agency or to a 
different agency. That provision permits an agency to withhold 
records that: 

•are inter-agency or i ntra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data: 
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ii. instructions to staff that 
affec t the public: 

iii. final agency policy or de
terminations: or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency -or intra-agency- • 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff - that 
affect the public, final agency policy or determinations or ex
ternal audits must be made available, unless another basis for 
denial may be asserted. Concurrently, those portions of 
inter-agency or intra-agency materials that are reflective of 
opinion, advice, recommendation and the like could in my view be 
withheld. To the extent that records are "evaluative in nature", 
I believe that they would be reflective of an opinion, for 
example, regarding a person's performance- or activities . 
However, to the- extent that records consist of "factual ••• data", 
they would, in my view, be available under section 87(2) (g) (i), 
unless a different ground for denial applies. 

Further, it has been held that statist ics and facts - that 
may be "intertwined" with opinions-, for instance, should be 
available. Spe<2:ific;:ally, in Ingram v. Axelrod; a decis-ion ren
dered by the Appellate Division, Third Department, the Court 
stated that: 

"Respondent, while - admitting that the 
report contains factual· data;· con
tends- that such data --is so -inter- 
twined with subjective analysis- and 
opinion as to make- the -entire re
port- exempt. After r eviewing- the · · 
report in camera- and apply-ing - to--it 
the • above statutory and regulatory • 
c:::riteria-,· we- find - that Special Term 
correctly held pages 3-5 -(-' Chronology 
of Events' and- 'Analysis of the--Re
cords ') to be discl osable • .. These 
pages -are clearly a ••' collection of .. 
sta-tements of obj ec·tive -information 
logically arranged and reflecting 
objective reality~. (10· NYCRR 50.2 
[b].) Additionally, -pages 7-11 
-(ambulance records, listof.-·inter
v-iews, and· reports-·of interviews) ·· • 
should be disclosed as 'factual data'. 
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They also contain factual information 
upon which the agency relies {Matter 
of Miracle Mile Assoc . v Yudelson, 68 
AD2d 176 , 181, mot for lv to app den 
48 NY2d 706) . Respondents erroneously 
claim that an agency record necessarily 
is exempt if both factual data and 
opinion are intertwined in it : we have 
held that ' [t)he mere fact that some 
of the data might be an estimate~ 
a recommendation does not convert it 
into an expression of opinion ' {Matter 
of Polansky v Regan, 81 AD2d 102, 104; 
emphasis added) . Regardless, in the 
instant situation, we find these pages 
to be strictly factual and thus clearly 
disclosable" [90 AD 2d 568, 569 {1982)) . 

In short , even though statistical or factual information may be 
" intertwined" with opinions , for instance, the statistical or 
factual portions should in my opinion be disclosed, unless dif
ferent grounds for denial apply. 

I hope that I have been of some assistance . Should any 
- furt her questions arise , please feel free to contact me . 

RJF : jm 

cc : J .W. Hernandez-Cuebas 

Sincerely, 

~kd,~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

- Dear Mr. Schipski: 

I have received your letter of March 17. 

Despite your familiarity with a variety of state and fed
eral laws, it appears that you do not understand the Freedom of 
Information Law. As I understand your comments, it seems that 
you feel that denials of requests for records sought under the 
Freedom of Information Law are inconsistent with and diminish 
your rights under state and federal discovery statutes.· 

In my view, your rights, as well as an agency's authority 
to withhold records under the Freedom.of Information Law, are 
separate and distinct from rights that you might enjoy under 
discovery provisions. The Freedom of Information Law is a 
vehicle that can be used by any person who seeks agency records. 
As a general matter, the status or interest of.an applicant for 
records sought under the Freedom of Information Law would be 
irrelevant to rights of access. Discovery provisions, on the 
other hand, are applicable to a litigant, a person involved in 
some sort of proceeding. A person who seeks records through 
discovery does so in that person's capacity as a litigant or a 
party to a proceeding. 

With respect to rights of access, the Freedom of Infor
mation Law is based upon a presumption of access. Stated· 
differently, all records of an.agency are available; except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 87(2) (a) through (i) 
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of the Law. In general, if a record is accessible under the 
Freedom of Information Law, it should be made available to any 
person. The authority to withhold records under the Freedom of 
Information Law is based solely upon the assertion of the grounds 
for denial listed in that statute. Rights conferred by discovery 
statutes are based upon a different premise, i.e., that a party 
to a proceeding may have rights due to that person's status as a 
party. 

While I am unfamiliar with the records in which you are 
interested, one of the grounds for denial in the Freedom of In
formation Law appears to be particularly relevant. That provi
sion pertains to records that are prepared by agency officials 
and are transmitted within the agency or to another agency. 
Specifically, section 87(2) (g) permits an agency to withhold 
records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data, 

11. instructions to staff that 
affect the public: 

iii. final agency policy or de
terminations, or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. As such, opinions concerning your perfor
mance or activities or recommendations regarding your treatment 
could, in my opinion, be withheld. 

Lastly, since you referred to "missing documents", when in 
response to a request for a record, the agency indicates that it 
cannot locate the record, the agency, on request, "shall certify 
that it does-not have possession of such record or that such 
record cannot be found after diligent search" [see Freedom of 
Information Law, section 89(3)1. 
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I hope that the foregoing clarifies the matter and that I 
have been of assistance. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 
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March 29 , 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing s taff advisory opinion i s 
based solely upon the facts presented i n your corres pondence. 

Dear Mr. Weimer: 

I have received y our letter of March 19, as well as the 
materials attached to it. 

According to your letter, you a re "tryi ng to understand 
the basis f or the decision of the Home Insurance Company for not 
defending t he Vil l age i n the Matter of Patricia Zecchine, 
Pla i ntiff, aga i nst the Incorporated Vil l age of Nissequogue and 
the offici als of the Vil l age". Hav ing requested records -concern
ing the matter from the Village, the Clerk- disclosed certain 
records, includi ng a l etter sent by - the Home Insurance Company to 
the Village Attorney, Joseph At t onito, a copy of which you 
enc losed. That letter, which is dated August 27 , 1986, refers t o 
an earlier l etter dated -J une 16, 19 86 -sent to -t -he Vil lage or-- it-s · 
attorney by the insurance company that "detail s the basis f or - our 
initial conclus i ons [those of the - insurance company] as wel l as 
for those present ed herein i n response to your request - [the 
Village's request] for reconsideration". You added -that: "I t i s 
precisely the basis for their conclusion that t he Home Insurance 
Company policy did not protect the Village in the c l aim 
(Zecchine) that [you] are trying to understand". 

As of the date of y our letter sent to -this off ice-,· the · 
Village has refused to permit you t o view the -letter in question. 
In this regard, I offer the fol l owi ng canments. 

First, the Freedom of Information Law is -applicable to 
agency records, and section 86(4) of the Law defines "record" to 
mean: 
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"any information kept, held, filed, 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

Based on the foregoing, a letter or similar documentation sent by 
an insurance company to the Village or its attorney would, in my 
view, constitute "information kept [orl held ••• by •• or for an 
agency", and, therefore, would be a "record" subject to rights of 
access granted by the Law. 

Second, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently,· 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. 

Under the circumstances, I do not believe that any of the 
grounds for denial would be applicable. If that is so, the re
cord in question should be disclosed. I point out that records 
pertaining to litigation may often be exempt from disclosure. 
Material prepared solely for litigation, the work product of an 
attorney, or communications between an attorney and a client may 
be confidential [see e.g., Civil Practice Law and Rules, sections 
3101 and 45031. However, the documentation sent by the insurance 
company to the Village attorney would not, in my opinion and 
based upon the information that you provided, fall within the 
scope of those exceptions. 

I hope that I have been of some assistance •. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Hon. Warren Riis, Mayor 

Sincerely, 

Rebert J. Freeman 
Executive Director 
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Mrs. Pearl Michaels 

Dear Mrs . Michaels: 

162 WASHINGTON AVENUE. ALBAN Y. NEW YORK 12231 
(518) 4 74-2518. 279 1 

March 31, 19 89 

I have received your letter of March 22, which reached 
this office today. You have requested a copy of the "Standard 
Operating Procedures Manual for Financia l Management Centers". 
Reference to the manual appears in an agenda of a meeting held by 
a Community School Board 19 in Brooklyn, a copy of which is 

- attac hed to your letter. 

In this regard , the Committee on Open Government is 
authorized to advise with respect to t he Freedan of Information 
Law. As a general matter, the Committee does not maintain 
records , nor is it empowered to compel an agency to grant or deny 
access to records . In short, I cannot provide a copy of the 
manual, because t his office does not possess it. Nevertheless, I 
offer the following comments. 

First, a request for records should be made to the agency 
that you believe maintains the records . Under the circumstances , 
it would appear that the document in which you are interested 
would be maintained by Community Board 19 and/or the New York 
City Board of Education. 

Second, such a request should be directed to the agency's 
" records access officer" . The records -access officer has the 
duty of coordinating an agency's response to requests made under 
the Freedom of Information Law. 

Third, I point out that an agency may charge -a fee for 
photocopying. In general , the fee cannot exceed twenty-five 
cents per photocopy. 
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Enclosed is "Your Right to Know", which describes the 
Freedom of Information Law in detail. 

RJF:jm 

Enc • 

I hope that I have been of some assistance. 

Sincerely, 

I \\ ' - , 
A~~'t_,,\}J t( _if;,~ 

Robert J. Freeman -
Executive Director 
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Mr. Lawrence Sweeney 
Taxpayers Watchdog Committee 
127 Pineneck Avenue 
East Patchogue, NY 11772 

Dear Mr. Sweeney: 

I have received your recent letter and the materials 
attached to it, which reached this office on March 24. 

On behalf of the Taxpayers Watchdog Committee, you wrote 
that, "as taxpayers", you "should know where all [your] tax money 
is going". You indicated that, despite your requests, you 
"cannot get any worthwhile information from the Law Department of 
Brookhaven Town". As such, you "demand an investigation now 11

• 

In this regard, I point out that the Committee on Open 
Government is authorized to advise with respect to the Freedom of 
Information Law. The Committee is not empowered to "investigate" 
or to compel an agency to grant or deny access to records. 

Further, having reviewed your requests, it appears that 
you misunderstand the Freedom of Information Law. For example, 
in one request, you asked "What does the word 'freeholder' 
mean? 11 1 in another you asked "Why property tax raised by Suffolk 
County?". In other instances, you requested records that appar
ently do not exist, i.e. "Total cost of movement of Town 
offices ••• " or "Cost of utilities for Town-1987". 

It is emphasized that the Freedom of Information Law is a 
vehicle that enables the public to request existing records main
tained by an agency. That statute does not require agency offi
cials to answer questions, to define particular terms or to cre
ate records in response to requests. Section 89(3) of the Free
dom of Information Law specifies that "Nothing in [the Law] shall 
be construed to require any entity to prepare any record not 
possessed or maintained by such entity ••• 11

• As such, although 
agency officials may respond to questions, the Freedom of Infor
mation Law does not require them to do so. Similarly, if there 
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is no record indicating the "total cost" of a particular project 
or activity, an agency would not be obliged by the Freedom of 
Information Law to prepare or make a compilation of a "total" on 
behalf of an applicant. In short, the title of the Law may be 
misleading, for it is a statute that requires agencies to dis
close existing records in accordance with rights conferred by 
that statute; it does not, however, oblige agency officials to 
provide "information" that does not exist in the form of a record 
or records. 

I hope that the foregoing serves to clarify the scope and 
utility of the Freedom of Information Law and that I have been of 
assistance. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Jesus Rosario 
87-A-0465 22/28 
P. o. Box 149 
Attica, NY 14011 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Rosario: 

I have received your letter of March 20 in which you re
quested assistance in obtaining copies of your "trial transcript, 
sentencing minutes, and also the Suppressing of the Huntley 
Hearing 11

• 

In this regard, I offer the following comments. 

First, assuming that the records in question are main
tained by a court, the Freedom of Information Lawwould not be 
applicable. That statute includes within its coverage records of 
an agency. Section 86(3) of the Freedom of Information Law de
fines the term "agency" to include: 

"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 

In turn, section 86(1) defines "judiciary" to mean: 

"the courts of the state, including 
any municipal or district court, 
whether or not of record." 
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Based on the foregoing, the courts and court records fall outside 
the scope of the Freedom of Information Law. 

Second, although the Freedom of Information Law is 
inapplicable to court records, other statutes may grant access to 
those records (i.e., Judiciary Law, section 255), and it is sug
gested that a request be directed to the clerk of the court that 
maintains the records. 

Third, to the extent that the records are maintained by an 
entity other than a court, such as the office of a district 
attorney, which is subject to the Freedom of Information Law, it 
is suggested that a request be made to that agency. Such a re
quest should be directed to the agency's "records access 
officer". The records access officer has the duty of coordinat
ing an agency's response to requests made under the Freedom of 
Information Law. It is noted that section 89(3) of the Law re
quires that an applicant "reasonably describe" the records 
sought. Therefore, when making a request, you should include 
sufficient detail to enable agency officials to locate and iden
tify the records. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~(ff~ 
Robert J. Freeman 
Executive Director 
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President 
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The staff of the Committee on o en Government is authorized to 
issue adviso!:1 opinions. The ensuing staff advisory op nion is 
based soleliUpon the facts presented in your corres2ondence, 
except as otherwise indicated. 

Dear Ms. Damone: 

I have received your letter of March 17 and the materials 
attached to it, which reached this office on March 24. 

You have r~uested assistance concerning a series of re
quests for records directed to the Brentwood School District. In 
same instances, the District Superintendent indicated that the 
request was "too broad and not specific enough to allow for a 
reasonable response". In another in which you requested a list 
of mate=ials, you were informed that no such list exists. In a 
third instance in which you requested copies of letters sent to 
the District by the Long Island Council of Churches and by a 
clergyman, you were informed that the letters are not District 
records and, therefore. are not subject to the Freedom of Infor
mation Law. 

In this regard, I offer the following comments. 

First, it is emphasized that section 89 {3) of the Freedom. 
of Information Law requires that -an applicant "reasonably 
describe 11 the records sought. Based upon judicial determinations 
concerning that standard, an applicant meets the requirement of 
reasonably describing the records when, based upon the terms of a 
request, agency officials can locate and identify the records 
sought [see Konigsberg v. Coughlin, 6S NY 2d 245 (1986)1. In 
the cases indicating that your requests were too broad and not 
sufficiently specific¥ I believe that those responses were 
appropriate. For example, in one of the requests, you asked for 
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11 all materials (used in all the Jr. High' s in Brentwood) that 
deal with health". A request of that nature would, in my 
opinion, be so broad or vague that District officials could not 
locate and identify the records in which you may be interested. 

Second, the Freedom of Information Law pertains to exist
ing records maintained by an agency. I point out that section 
89(3) of the Law states that an agency is not required to create 
or prepare a record in response to a request. Therefore, in the 
context of your request for a list of materials used in health 
classes, if no such list exists, the Freedom of Information Law 
would not oblige school district officials to create such a list 
on your behalf. 

Third, with respect to the letters that were denied on the 
ground that "they are not District records 11

, I respectfully dis
agree with that response. Having spoken with District officials 
concerning the matter, it is my understanding that one or perhaps 
both of the letters were directed to the President of the Board 
of Education and read at an open meeting. Even though the letter 
might have emanated from outside the District, it was apparently 
sent to a member of the Board of Education in his capacity as a 
representative of the District. In my opinion, once the District 
maintains a document such as a letter, I believe that such a 
document would constitute a "record" that falls within the scope 
of the Freedom of Information Law. Section 86(4) of the Freedom 
of Information Law defines the term 11 record" broadly to include: 

"any information kept, held, filed, 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

Since the letters consist of "information kept, held [or] 
filed ••• by, with or for ••• " the School District, I believe that 
they would constitute 11 records" subject to rights of access 
conferred by the Freedom of Information Law. 

Lastly, the Freedom of Information Law is based upon a 
presumption of access. Stated differently, all records of an 
agency are available, except to the extent that records or por
tions thereof fall within one or more grounds for denial appear-
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ing in section 87(2) (a) through (i) of the Law. Under the 
circumstances, particularly since the letter was read at an open 
meeting, I do not believe that any of the ground for denial could 
justifiably be asserted to withhold that document. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

Mw:J.~ 
Robert J. Freeman 
Executive Director 

cc: Frank A. Mauro, Superintendent 
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Mr. Eugene H. Goldberg 
Sitomer & Drexler, P.C. 
Attorneys at Law 
185 Madison Avenue 
New York, NY 10016 

152 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518)474-2518, 2791 

April 4, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Goldberg: 

I have received your letter of March 23 in which you re
quested an advisory opinion concerning the Freedom of Information 
Law. 

According to your letter, some years ago, a client re
quested "certain clearly designated non-privileged records". In 
response to the request, records were made available 11 and nothing 
was stated to be withheld". Nevertheless, approximately a year 
and a half later, you discovered that the agency "had erred11 , for 
there were "other non-privileged documents which should have been 
produced 11. 

You have asked whether there is any penalty that may be 
imposed against an agency for failing to produce accessible re
cords in response to a request made under the Freedom of Infor
mation Law. In a related vein, you also asked whether the 
penalties, if any, 11 vary according to whether the withholding was 
accidental, negligent, reckless or intentional 11 • 

In this regard, I offer the following comments. 
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First, I do not believe that the Freedom of Information 
Law, as it currently exists, envisions the kind of situation that 
you described. As a general matter, when an agency receives a 
request it must either grant or deny the request in whole on in 
part. In the event of a denial, section 89(3) of the Law re
quires that a denial be made in writing. I point out that, in a 
situation in which an agency does not maintain or cannot locate a 
record, the agency, on request, 11 shall certify that it does not 
have possession of such record or that such record cannot be 
found after diligent search 11

• If the applicant desires to appeal 
a denial, an appeal may be made pursuant to section 89(4) (a) of 
the Freedom of Information Law. If a denial is sustained follow
ing an appeal, the applicant may seek review of the denial by 
initiating a proceeding under Article 78 of the Civil Practice 
Law and Rules. Should such a proceeding be commenced, a court, 
in its discretion, may award attorney's fees to the petitioner 
when certain conditions specified in section 89 (4) (c) are met. 
As such, the only 11 penalty 11 to which the Freedom of Information 
Law specifically alludes would involve an award of attorney's 
fees. 

Second, legislation has been introduced that might, if 
enacted, apply to the kind of situation that you described. The 
bill, S. 2263 - A. 3402, would amend the Freedom of Information 
Law and section 175.20 of the Penal Law, which pertains to tam
pering with public records in the second degree. That provision 
currently states that: 

"A person is guilty of tampering with 
public records in the second degree 
when, knowing that he does not have 
the authority of anyone entitled to 
grant it, he kncwingly removes, muti
lates, destroys, conceals, makes a 
false entry in or falsely alters any 
record or other written instrument filed 
with, deposited in, or otherwise con
stituting a record of a public office 
or public servant. 

"Tampering with public records in the 
second degree is a Class A misdemeanor." 

I am not an expert with respect to the Penal Law, and I knC1etl of 
no judicial decision that deals with the "concealment" of re
cords sought under the Freedom of Information Law. It is 
possible that the situation you described might be viewed as 
tampering with public records, depending upon the circumstances, 
the presence of an intent to conceal, and the applicability of 
the Penal Law. The legislation, a copy of which is enclosed, 
would, if enacted, deal with the issue. 
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I regret that I cannot be of greater assistance. Should 
any further questions arise, please feel free to contact me. 

RJF :jm 

Enc. 

Sincerely, 

Robert J. Freeman 
Executive Director 
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April 4, 1989 

The staff of the Commi ttee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
except as othe.rwise indicated. 

Dear Mr. Mondshei n: 

I have received your letter of March 24 in which you re
quested advice concerning your requests to the New York City Law 
Department for a grievance file that "is alleged to be lost". 

In conjunction with the foregoing, you wrote: 

"1. That the Records Appeals Off icer had 
subject file on January 10, 1989 for 
purposes of making an appeal deter
mination, and claimed that the re
quested material €ould not be located 
in the file. 

2. That, similarly, the Records Access 
Officer had stated prior to January 
10, 1989 that he could not locate 
the specific documents from grievant's 
file. 

3. That the Records Access Officer, since 
January 10, 1989, claims that he can 
not locate the very same file which 
the Records Appeals Officer had on 
that day, to wit: January 10, 1989 • ., 

Based upon a review of related correspondence, it appears that 
your statement that the Records Appeals Officer "had subject file 
on January 10, 1989" is inaccurate. In response to an appeal, 
the Appeals Officer, Jeffrey n. Friedlander, specified on 
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January 10 that nthe records to which you seek access cannot be 
located in the files of the Law Department". Similarly, with 
regard to a request for the 11Ligansky File", which, you suggest. 
must have been reviewed to reach the conclusion offered on 
January 10, your assertion is, in my view, also inaccurate. On 
February 13, you were informed that the Department could not 
locate "Mr. Ligansky 1 s original litigation file and therefore 
can not locate any documents responsive to your F.O.I.L. 
request". It was specified that the file had been inspected in 
the past, but that "after each such inspection the file was re
turned to either Mr. Ligansky or sent to archives as a closed 
case•. You were also informed that Mr. Ligansky left the employ 
of the Law Department :n June 1987. As such, the most recent 
inspection of the file apparently occurred long before 
January of 19 89. 

In short, your conclusions do not appear to be based upon 
the facts, and the facts are that the records in which you are 
interested cannot be found. That being so, I believe that the 
responses by the Law Department to your requests are entirely 
appropriate .. 

You also asked whether it is proper to ask the Records 
Appeals Officer for: 

"A. Any signatures received, in the 
form of memos. receipts, and docu
ments from any person to whom the 
Records Appeals Officer had sent 
the aforesaid file on or after 
January 10,. 1989~ 

B. Any document or memo sent out on 
this alleged lost file. 11 

The Appeals Officer wrote that the items specified above consti
tute new requests for records., As such, he forwarded that 
request to the Records Access Officer. In my opinion, since 
original requests for records should be directed to and deter
mined by the Department's records access officer, l believe that 
Mr. Friedlander acted properly. To do otherwise would have 
negated your right to appeal a possible denial of access to 
records. 

Lastly, you asked whether "any remedial legislation is 
necessary to cover A and Bn. lt is unclear what "remedy" you 
envision, and I do not believe that any •remedial legislation• is 
necessary. The Freedom of Information law includes within its 
scope all agency records, including any existing records that 
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might fall within the scope of 11A and B 11
• The extent to which 

any such records would be available would be dependent on their 
contents. Further, as you are aware, the Freedom of Information 
Law pertains to existing records, and it does not require an 
agency to create a record in response to a request. 

Under the circumstances, I do not believe that I can pro
vide any further assistance. 

RJF:jm 

cc: Jeffrey D. Friedlander 
Laurence A. Levy 

Sincerely, 

~1,f~ 
Robert J. Freeman 
Executive Director 
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April 5, 19 89 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. StringfellO'W: 

I have received your letter of March 23 in which you re
quested guidance concerning your capacity to obtain a copy of an 
inspector genera1 ◄ s report. The report in question was appar
ently prepared by the inspector general at the Department of 
Correctional Services_ 

In this regard~ I offer the follO\o/ing COJ.IIJ't'lents .. 

Firstr in terms of procedure, the regulations promulgated 
by the Department of Correctional Services under the Freedom of 
Information Law indicate that, for records kept at a correctional 
facility, a request may be directed to the facility super
intendent. For records kept at the Department's Al:bany offices, 
a request may be made to the Deputy Commissioner for 
Administration. It is noted 1 too, that section 89{3) of the 
Freedom of Information Law requires that an applicant 11 reasonably 
descr ibe 11 the record sought.. Therefore, when making a request~ 
you should include sufficient detail to enable agency officials 
to locate and identify the record. 

Second, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87 {2} {a) through {i) of the Law.. !.t 
is notedt too, that the intrcxiuctory language of section 87{2) 
refers to the authority to withhold "records or portions thereof* 
that fall within the scope of the grounds for denial that follow. 
The phrase quoted in the preceding sentence indicates that a 
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single record might be both available or deniable in whole or in 
part~ That phrase, i:1 my view, also indicates that agency offi
cials must review the records sought in their entirety to deter
mine which portions. if any, may justifiably be withheld. 

Third, while I am unfamiliar with the contents of the 
report in which you are interested, several of the grounds for 
denial ;na.y be relevant. 

For example~ section 87(2) (e), which states that an agency 
may withhold records that: 

11 are compiled for law enforcement 
purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or judicial proceed
ingsr 

11. deprive a person of a right to 
a fair trial or impartial adjudica
tion; 

iii. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation, 
or 

iv. reveal criminal investigative tech
niques or procedures, except routine 
techniques and procedures. 5." 

The language quoted above indicates that records com.piled for law 
enforcement purposes may be withheld to the extent that disclo
sure would result in the harmful effects described in subpara
graphs (il through {iv) of section 87 (2) (el. 

Also potentially relevant is section 87 (2) (g), which per-
mits an agency to withhold records that! 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the publicr 

iii. final agency policy or de
terminations; or 
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iv. external audits. including 
but not limited to audits performed 
by the comptroller and the federal 
government .... 11 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
raaterials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public~ final agency policy or determinations or ex
ternal audits must be made available~ unless a different ground 
for denial may appropriately be asserted. Conc:urrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. 

Reports or other records prepared by agency officials 
could be characterized as nintra-agency• materials. However, 
their specific contents, as well as the capacity to withhold 
records based on other grounds for denial (i.e., section 
87 (2) {e)J, would determine the extent to which those materials 
would be accessible or deniable. 

Since I am not familiar with the contents of the records 
sought# I am unaware of the extent to which they might contain 
personally identifiable details concerning persons other than 
yourself. However, I point out that section 87 (2) (b} of the 
Freedom of Information law permits an agency to withhold records 
to the extent that disclosure would constitute •an unwarranted 
invasion of personal privacy». 

In short, the specific contents of the report and the 
effects of disclosure would determine the extent to which the 
report is available or deniable under the Freedom of Infor:rration 
Law. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~· c],f A.v---
Robert J. Freeman 
Executive Director 
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April 5, 1989 

The staff of t he Committee on Open Goverr;unent is authorized t o 
issue advisory opinions. The ensuing staff advisory opi nion is 
based solely upon the facts p .resented in your correspondence. 

Dear Mr. R il 1 : 

I have received your letter of March 28, as well as the 
materials a ttached to it. 

According to the correspondence, o n March 8, you directed 
a request under the Freedom of Information Law to Ms. Eneta 
McAlis t er, Records Access Officer for the New York City Police 
Department. You specified that you were not requesting copie s of 
the records sought, but rather the opportunity to inspect 
records. Ms. McAlister acknai, l edged the receipt of your request 
on March 14, indicating that the request was 11 under rev iew 11

• 

How-ever, you wrote that in "ensuing discussions with Ms. 
McAlister, she has stated that the department wil l make a final 
determination on [your] request 'in 30 to 60 days'". It is your 
view that the Freedom of Information Law and the regul ations 
promulgated thereunder provide "no basis for imposing this long a 
waiting per iod". Further, since ten business days transpired 
since Ms. McAlister's acknai1ledgernent of t he receipt of your 
request, and the reques t had neither been approved nor denied, 
you wrote that you considered your request to ha ve been denied. 
As such, you appealed on tha t basis. 

You have a s ked for an advisory opinion concerning whether 
the Police Department has 11 30 to 60 days to respond to [your] 
request". 

In this regard, I offer the following comments. 



( 
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First, by way of background, section 99 {1) {b) (iii) of the 
Freedom of Information Law requires the Committee on Open Govern
ment to promulgate general regulations pertaining to the pro
cedural aspects of the Law (see attached 21 NYCRR Park 1401)~ In 
turn, section 87(1} requires each agency to adopt regulations 
"pursuant to such general rules as may be promulgated by the 
committee on open government in conformity with the provisions of 
this articleu (the Freedom of Information Law). 

Second, the Freedom of Information Law and the Ccmmittee 1 s 
regulations provide guidance concerning the procedural require
ments for responding to requests. Specifically, section 89(3) of 
the Freedom of Information Law and section 1401.5 of the 
Cammittee 1 s regulations prCJY"ide that an agency must respond to a 
request within five business days of the receipt of a request. 
The response can take one of three forms. It can grant access, 
deny access, and if so, the denial should be in writing stating 
the reasons, or the receipt of a request may be acknowledged in 
writing if more than five business days is necessacy to review or 
locate the records and detennine rights of access. When the 
receipt of the request is acknowledged within five business days, 
the agency has ten additional business days to grant or deny 
access. Further, if no response is given within five business 
days of receipt of a request or within ten business days of the 
acknowledgement of the receipt of a request, the request is con
sidered "constructively denied" [see regulations, sections 
1401.S(d) and 1401.7(cl]. 

In my view~ a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. MoreOV'er# cepies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freed.am of Information Law, section 89 (41 (al]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89{4} (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Fl9Xd v. McGuire, 108 Mi.ac. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982) J. 

Based on the foregoing and an assumption that the 
Committee's regulations are binding upon agencies with respect to 
the time limits for response. I do not believe that the Police 
Department may appropriately extend the time to determine to 
grant or deny access to records to •30 to 60 days" .. 
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It is noted, too, that the •uniform Rules and Regulations 
Pertaining to the Administration of the Freedom of Information 
Law" promulgated by Mayor Koch are consistent with those adopted 
by the Committee on Open Government. The Mayor's regulations, 
which became effective in 1979, state in part in section 5{dl: 

"If because of unusual circumstances, 
an agency is unable to determine with
in five days whether to grant, deny or 
otherwise responci to a request for 
inspection and copying, the records 
access officer shall, within such five 

-day period, ackna.i,ledge receipt of the 
request in writing to the requesting 
party, stating the approximate date, 
not to exceed ten business days from 
the date of the ackna.i,ledgement~ by 
which a determination with respect to 
the request will be :made. If the 
agency does not .make a determination 
with respect to the request within ten 
days from the date of such ackna.i,
ledgement, the request may be deemed 
denied and an appeal may be taken to 
the person or body designated in the 
agency to hear appeals." 

As such, the Mayor 1 s regulations applicable to agencies within 
the jurisdiction of his office, including the Police Department, 
in my view specify the time limits for responding to requests and 
indicate that your appeal was, under the circumstances~ proper. 

The foregoing should be construed to pertain to the issue 
that you raised; it is not intended to deal with rights of 
access to the records sought or to suggest that all of the re
quested records exist or can be found. 

As you requested, a copy of this letter will be sent to 
Ms. McAlister. 

l hope that l have been of sane assistance. ShOuld any 
further questions arise, please feel free to contact me. 

Sincerely, 

~:S-~ 
Robert J. Freeman 
Executive Director 

RJF:jm 

cc: Eneta McAlister, Records Access Officer 
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April 5 , 19 89 

Mr. Bruce A. Benson 

The staff of the Committee on Open Government i s authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts pres ented in your correspondence. 

Dear Mr. Benson: 

I have received your letter of March 30, as well as the 
correspondence attached to it. 

According to your letter, you and your wife: 

nattended a meeting with Dr. Irene 
Nowell (Assistant Superintendent for 
Instruction and Elementary Educa
tion), Ronald Levine (administrator 
for Special Education}, and Gerald 
Klafter (Accompsett Elementary 
Principal) in Dr. Nowell's office 
on 2/9/89 regarding [your] children's 
school records." 

You added that Dr. Nowell "took notes throughout this meeting". 
Thereafter, you requested fran the District "complete recordsn 
concerning your three children, as well as the notes prepared by 
Dr. Nowell. You indicated, however, that Mr. Martin J. Crowley, 
the attorney for the District, informed you that you have no 
right to view those notes. 

You have regue~ed an advisory opinion concerning the 
matter. In this regard, I offer the following canments. 

From my perspective, two 
I nformation Law and the federal 
Privacy Act (FERPA), 20 u.s.c. 
vant to your inquiry. 

statutes, the New York Freedom of 
Family Educational Rights and 
secti on 1232g, are likely rele-
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FERPA is applicable to all educational agencies or insti
tutions that participate in federal educational funding programs. 
As such, it applies to virtually all public educational 
institutions, such as public school districts. In brief, FERPA 
confers rights of access to "education records 11 pertaining to a 
student or students under the age of eighteen to the parents of 
the students. Concurrently, it generally requires that education 
records be kept confidential, unless the parents waive the right 
to confidentiality~ 

In my view, the initial issue in terms of FERPA is whether 
Dr. Nowell;s notes constitute "education records~~ The regula
tions promulgated by the UwS. Department of Education pursuant 
to FERPA define the phrase 11 education records'' in relevant part 
to mean; 

"those records that are -
[l] Directly related to a student; and 
[2] Maintained by an educational agency 
or institution or by a party acting for 
the agency or institution. 
[b] '!'he term does not include -
[1] Records of instructional, supervi
sory, and administrative personnel and 
educational personnel ancillary to those 
persons that are kept in the sole posses
sion of the maker of the recordf and are 
not accessible or revealed to any other 
person except a temporary substitute for 
the maker of the record ••• • (34 CFR 99.3). 

Based on the foregoing, tf the notes or other records 
identifiable to your children are revealed to a person other than 
a "temporary substitute", those documents would, in my opinionf 
constitute "education records" that must be made available to you 
as the parents of the students. On the other hand, if the docu
ments are kept solely by their "maker• and are not revealed to 
any person except a temporary substitute, they would not be 
"education records• and there would be no right to those records 
under FERPA. 

Assuming that the latter is the case, that FERPA does not 
apply, I believe that the Freedom of Information Law would be 
applicable. The Freedom of Information Law pertains to all re
cords of an agency, which would include a school district, and 
section 86(4} of that statute defines "record 0 to include: 

•any information kept, held1 filed1 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
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memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes. 11 

Various judicial decisions indicate that the provision quoted 
above is as broad as its language suggests [see e.g., Capital 
Newspapers v. Whalen, 69 NY 2d 246 {1987); Washington Post v. 
Insurance Department, 61 NY 2d 557 (1984)]. As such, notes and 
other documents maintained by the District and its employees 
would, in my opinion, be 11 records" subject to rights conferred by 
the Freedom of Inforrration Law. 

With respect to rights of access, the Freedom of Inforrra
tion Law is based upon a presumption of access. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 87(2) (a) through (i) 
of the Law. 

From my perspective, there is likely one ground for denial 
of relevance. That provision, section 87 (2) (g), states that an 
agency may withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data: 

11. instructions to staff that 
affect the public: 

iii. final agency policy or de
terminations: or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. 
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I believe that notes. for example1 could be characterized 
as 11 intra-agency materials". Based upon judicial interpretations 
of the Law~ to the extent that notes consist of a factual rendi
tion of what transpired at a meeting, they would be available 
under section 87 {2} (g) (i), for they would consist of "factual .... 
data" [see Warder v. Board of Regents, 410 NYS 2d 742 (1978)]. 
However, to the extent that they consist of opinions. suggestions 
or impressions, for instance, I believe that they could be 
withheld. 

Copies of this opinion will be sent to District officials~ 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me~ 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Dr. Irene Nowell, Assistant Superintendent 
Martin J. Crcwley 
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April 6, 19 89 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Nolen : 

I have received your letter of March 31, as well as the 
correspondence attached to it. 

Your inquiry concerns requests directed to the City of 
Yonkers for records pertaining to several named individuals. In 
each instance ► you provided t he name of the individual, that 
person's social security number, date of birth and his or her 
last known address and requested the following information per
taining to the individual: 

ftl) Copies of any and all blotter 
entries. 

2) Copies of any reports, including 
but not limi ted [to] accident re
ports , incident reports, arrest 
reports. 

3) Copies of any arrest infor:n-ation. 

4) Copies of any and all cr iminal 
and/or vehicle and traffic summonses. 
citations, etc. 

5) Any and all other documents current 
in your agency's files relat i ng to 
the above subject or the subject' s 
relatives (if knOW'n)." 
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In response to the request, you were informed that the City does 
not maintain a police blotter, that disclosure would constitute 
an unwarranted invasion of personal privacy pursuant to sections 
87 (2) (b} and 89 {2) (b) of the Freedom of Information Law, that the 
request "is vague and overly broad in that it does not specify 
any dates, times or locations or any other way in which to 
identify the records" and that disclosure would violate dissem
ination agreements between the City and the Division of Criminal 
Justice Services and the FBl. 

You have contended that "if the agency.., .. lack[s] the abil
ity to search on a given names then [you are] entitled to such a 
statement". 

You have requested rrry views on the matter. In this 
regard, I offer the follOW'ing comments. 

First, based upon the responses to your requests, the City 
did provide the kind of 11 statement 11 to which you referred. As 
indicated earlier, the response to your reqves~s states that the 
requests are vague and do not provide a means of identifying the 
records requested. 

Second# in a related vein~ section 89{3} of the Freedom of 
Information Law requires that an applicant "reasonably describe" 
the records sought. In interpreting that standard, the court of 
Appeals has held that a request reasonably describes the records 
when the terms of an applicant's request permits the agency to 
locate and identify the records rsee Konigsberg v~ Coughlin~ 68 
NY 2d 245, 249 (1986)]. The Court also indicated that in some 
instances, an agency's ability to locate records may be dependent 
upon its system of filing and indexing records~ In citing a 
plausible claim of nonidentifiability arising in a case brought 
under the federal Freedom of Information Act, the Court-referred 
to a situation in which an "agency 1 s indexing system was such 
that the requested doct,lillents could not be identified by retracing 
a path already trodden. It would have required a wholly ne'-li 
enterprise, potentially requiring a search of every file in the 
possession of the agency" {1.d,; at 250). 

Based upon the terms of your request, and as indicated in 
the response to your request, it appears that the City cannot, 
perhaps with certain exceptions, locate records pertaining to the 
individuals in question without more specific identifying 
details. If that is so, much of your request would not have 
"reasonably described" the records. 
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some aspects of the rec;iuest involve arrest or arrest re
lated information. I point out that those kinds of records may 
often be sealed. Under section 160.50 of the Criminal Procedure 
Law, if criminal charges against an accused are dismissed in 
favor of the accused, the records relating to the charges may be 
sealed~ In those instances, the records would* in my view~ be 
specifically exempted from disclosure by statute pursuant to 
section 87 (2} (a) of the Freedom of Information Law. 

Lastly, the response to your request suggests that the 
City is precluded from disclosing certain arrest or conviction 
data based upon dissemination agreements with the Division of 
Criminal Justice Services and the FBI. While the issue of access 
to that data, which is kept and shared by a repository of the 
data, has not been determined by New York courts, I point out 
that the U.S~ Supreme Court recently held that a request for 
criminal history data ma.intained by the FBI could be withheld as 
an unwarranted invasion of personal privacy under the (ederal 
Freedom of Information Act (see U.S. Department of Justice v~ 
Reporters Canunittee for Freedom of the Press,. U~S .. _, 
decided ~.arch 22, 19891. 

I hope that the foregoing serves to clarify the matter and 
that I have been of assistance. 

RJF :jm 

cc: James E. walker 

Sincerelyf 

Robert J. Freeman 
Executive Director 
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April 6, 1989 

Mr. Billy Pernell 
88-B-2357 
I-2-23 Housing Unit 
Box 500 
Elmira, NY 14902-0500 

Dear Mr. Pernell: 

I have received your letter of March 31, in which you 
requested under the Freedom of Information Law certain indictment 
papers, grand jury minutes and transcripts of pre-trial 
proceedings. 

In this regard, the Committee on Open Government is 
authorized to advise with respect to the Freedom of Information 
Law. The Committee generally does not maintain records or serve 
as a repository of records. In short, I cannot provide the re
cords to you, for the Committee does not have possession of those 
records. 

Further, it is unlikely, in my view, that the records 
sought would fall within the scope of the Freedom of Information 
Law. The Freedom of Information Law pertains to records of an 
agency, and section 86 (3) of the Law defines 11 agency 11 to include: 

"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature. 11 

In turn, section 86 (1) defines "judiciary 11 to mean: 

11 the courts of the state, including 
any municipal or district court, 
whether or not of record. 11 
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As such, the Freedom of Information Law does not apply to the 
courts or court records. It appears that the records in question 
would be maintained by a court. 

Although the Freedom of Information Law does not apply to 
the courts and court records, other provisions of law provide 
rights of access to many records. Therefore, it is suggested 
that a request be made to the clerk of the court that maintains 
the records. Such a reqUest should include sufficient detail to 
permit the location and identification of the records. 

RJF :jm 

I hope that I have been of sane assistance. 

Sincerely, 
,, 

~ \ 'r- ·1 .. 
t--,,,,\_\l,.;lil . ' '.-~ 

Robert J. Freeman 
Executive Director 
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Apri l 6, 1989 

Dear Mr. Rickom : 

You may recal l that we s poke on March 31 following your 
call to the Department of State Hotline concerni ng a request for 
records o f the City of Watertc:Mn. 

As you described the situation, the City has pre pared a 
list identifying p roper t y owners whose sidewalks a re in need o f 
repair. As a contractor, you requested the list, but the request 
was denied. You added that the list is published in a newspaper 
and suggested that I contact Mr. Eugene Hayes, who maintains the 
list. I did speak with Mr. Hayes and thereafter attempted to 
reach you without succes s . 

Aa I understand the s ituation, the list that you reques ted 
is different from the l ist that is published. An init ial l i s t is 
prepared identifying property owners whose sidewalks need r epair, 
and I believe that those people are so informed by the City. If 
t hey d o not make the appropr i ate repairs within a certain period 
of time, they are found to be i n viola tion of a city code or 
ordinance. I believe that the list of those found to be in 
violation, rather than the ini tial list of those whose sidewalks 
need repair, is published. 

In t erms of your request, as indicated during our 
conversation, section 87(2} (b) of the Freedom of Information Law 
permits an agency to withhold records when disclosure would con
stitute "an unwarranted invasion of personal privacy". Further, 
section 89 (2) (bl provides a series of examples of u rwa rran ted 
i nvasions of personal privacy, one of whi c h involves: 

"sale or releaBe of lists -of names 
and addresses if such lists would be 
used for c ommerci al o r fund-raising 
purposes." 



Mr. William Rickom 
April 6, 19 89 
Page -2-

~nder the circumstances. it appears that the denial of your 
req:uest for tte list in question was proper. 

I hope that the foregoing has clarified the rnatter4 If 
you have any questions, please feel free to contact me. 

RJF:jm 

Sincerely, 

} u ,,_ ✓, ,t 
J-(l~w.V~ 

Robert J. Freeman 
Executive Director 

cc: Eugene Hayes, City of Watertown 
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April 7, 1989 

Mr. Warren J. Solfiell 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Solfiell: 

I have received your letter of March 31, as well as the 
correspondence attached to it. 

You have asked for an advisory opinion concerning a denial 
of your request for "budget worksheets" maintained by the Union 
Springs School District. Based upon your review of "A Handbook 
for New School Board Members", it is your belief that the work
sheets should be disclosed. You also indicated that despite 
having made both written and oral requests, you had not, as of 
the date of your letter to this office, received any written 
denial of your requests. 

In this regard, I offer the following comm.ents. 

First, the Freedom of Information Law is applicable to all 
records of an agency, such as a school district. Section 86(4) 
of the Law defines the term "record" expansively to include1 

"any information kept, held, filed, 
produced or reproduced by, with or 
for an agency or the state legisla
ture, in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions. folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, computer 
tapes or discs, rules regulations or 
codes." 
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As such~ although documents might be characterized as "drafts• or 
worksheets, for example, I believe that they constitute "records" 
as defined by the Freedo:n of Information Law. Further, it has 
been held that "work papersu~ notes and similar materials are 
11 records" subject to rights of access granted by the Freedom of 
Information Law [see e.g., Polansky v. Re2an, 440 NYS 2d 356, 
81 AD 2d 102 {1981): Steele v. NYS Department of Health, 464 NYS 
2d 925 (1983)). 

second~ as a general matter, the Freedom of Information 
Law is based on a presumption of access~ Stated differently, ail 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more of the 
grounds for denial appearing in section 87 (2} (a) through {i) of 
the Law. It is also noted that the intro:iuctory language of 
section 87 (2) refers to the capacity to withhold "records or 
portions thereof" that fall within the scope of the grounds for 
denial that follow. The phrase quoted in the preceding sentence 
indicates that a single record may be accessible or deniable in 
whole or in part~ That phrase, in my view, also imPoses an obli
gation upon agency officials to review records sought in their 
entirety to determine which portions, if anyf may justifiably be 
withheld. Therefore, even though some aspects of a record may be 
withheld, the remainder would be available. 

Third, in my view, two of the grounds for denial may be 
relevant with respect to the records in question. 

Section 87(2) (c} prov-ides that records may be withheld to 
the extent that disclosure "would im.pair present or imminent 
contract awards or collective bargaining negOtiations". If a 
proposed expenditure refers to services that must be negotiated 
with contractors or that are subject to bidding requirements, 
disclosure of those figures might enable contractors to tailor 
their bids accordingly, to the potential detriment of the 
District and its taxpayers. To the extent that disclosure would 
"impair 11 the process of awarding contracts or collective bargain
ing negotiations, it would appear that those portions of the work 
papers could be withheld. 

The other ground for denial of relevance is section 
87 {2) (g), which, due to its structure, often requires disclosure. 
The cited provision states that an agency may withhold records 
that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 
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ii. instructions to staff that 
affect the public; 

lll. final agency policy or de
terminations:- or 

iv. external audits, including 
but ~ot limited to audits performed 
by the comptroller and the federal 
government ••• u 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or ex
ternal audits must be made available, unless a different ground 
for denial applies. concurrently, those portions of inter-agency 
or intra-agency materials that are reflective of opinion, advice, 
recommendation and the like could in my view be withheld. 

In a case involving similar records, so-called "budget 
worksheets» maintained by the State Division of the Budget. it 
waa held that numerical figures, including estimates and projec
tions of proposed expenditures, are accessible, e~en though they 
may have been advisory and subject to change. In that case, I 
believe that the records at issue contained three columns of 
numbers related to certain areas of expenditures. One column 
consisted of a breakdown of expenditures for the current fiscal 
year; the second consisted of a breakdown of praposed expendi
tures recommended by a state agency; the third consisted of a 
breakdown of proposed expenditures recommended by a budget ex
aminer for the Division of the Budget. Although the latter two 
columns were merely estimates and subject to modification, they 
were found to be-~statistical tabulations" accessible under the 
Freedom of Information Law as originally enacted [see Dunlea v. 
Goldmark, 380 NYS 2d 496, aff'd 54 AD 2d 446, aff'd 43 NY 2d 754 
(1977)]~ At that time, the Freedom of Information Law granted 
access to "statistical or factual tabulations" [see original Law, 
section 88(1) (d)]. currently, section 87 (21 (g) (i) requires the 
disclosure of "statistical or factual tabulations or data". As 
stated by the Appellate Division in Dunlea: 

"[I] t is readily apparent that the 
language 'statistical or factual' 
tabulation was meant to be something 
other than an expression of opinion 
or make argument for or against a 
certain position. The present re
cord contains the form used for work 
sheets and it apparently was de
signed to accomplish a statistical 
or factual presentation of data 
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primarily in tabulation form. In 
view of the b~oad policy of public 
access expressed in section 85 the 
work sheets have not been shown by 
the appellanta as being not a record 
made available in section 88" {54 AD 
2d 446, 448). 

The court was also aware of the fact that the records were used 
in the deliberative process, stating that: 

11The mere fact that the document is 
a part of the 'deliberative' process 
is irrelevant in New York State 
because section 88 clearly makes the 
back-up factual or statistical in
formation to a final decision avail
able to the public. This necessar
ily means that the deliberative 
process is to be a subject of exami
nation although limited to 
tabulations. In particular, there 
is not statutory requirements that 
such data be limited to 'objective' 
information and there is no apparent 
necessity for such a limitation" 
(id. at 449), 

Based upon the language of the determination quoted above, 
which was affirmed by the state's highest court, it is my view 
that the records in question, to the extent that they consist of 
"statistical or factual tabulations or data 11

, are accessible 
under the freedom of Information Law. 

Further, it has been held that statistics and facts that 
may be •intertwined• with apinions, for instance, should be 
available. Specifically, in Ingram v. Axelrod, a decision ren
dered by the Appellate Division, Third Department, the Court 
stated that: 

"Respondentr while admitting that the 
report contains factual data, con
tends that such data is so inter
twined with subjective analysis and 
opinion as to make the entire re
port exempt. After reviewing the 
report in camera and applying to it 
the above statutory and regulatory 
criteria, we find that Special Term 
correctly held pages 3-5 {'Chronology 
of Bvents' and 1 Al'lalysis of the Re
cords') to be disclosable. These 
pages are clearly a •collection of 
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statements of objective information 
logically arranged and reflecting 
objective reality'. (10 NY'CRR 50 .. 2 
[b).) Additionally, pages 7-11 
(ambulance records, list of inter

views, and reports of interviews) 
should be disclosed as 'factual data'. 
They also contain factual information 
upon which the agency relies (Matter 
of Miracle Mile Assoc. v Yudelson, 68 
AD2d 176, 181. mot for lv to app den 
48 NY2d 706). Respondents erroneously 
claim that an agency record necessarily 
is exempt if both factual data and 
opinion are intertwined in it; we have 
held that' [t]he mere fact that same 
of the data might be an estimate err"""' 
a recommendation does not convert it 
into an expression of opinion 1 (Matter 
of Polansky v Regan, 81 AD2d 102, 1041 
emphasis added). Regardless, in the
instant situation, we find these pages 
to be strictly factual and thus clearly 
disclosable" [90 AD 2d 568, 569 (1902)]. 

In short~ even though statistical or factual information may be 
ffintertwined~ with opinions, for instance, the statistical or 
factual portions should in my opinion be disclosed, unless dif
ferent grounds for denial applya 

Lastly, the Free<'lom of Information Law and the regulations 
promulgated by the Committee on Open Government {21 NYCRR Part 
1401) provide guidance with respect to the time and manner in 
which agencies must respond to requests. Specifically, section 
89(3) of the- Freedom of Information Law and section 14-01.5 of the 
ccmnittee 1 s regulations provide that an agency must respond to a 
request within five business days of the receipt of a rec;ruest~ 
The response can take one of three forms. It can grant access~ 
deny access, and if so, the denial should be in writing stating 
the reasons, or the receipt of a request may be ackna-1ledged in 
writing if more than five business days is necessary to review or 
locate the records and determine rights of access~ When the 
receipt of the request is ackncwledged within five business days, 
the agency has ten additional business days to grant or deny 
access~ Further, if no response is given within five business 
days of- receipt of a request or within ten business days of the 
acknowledgement of the receipt of a request, the request is con
sidered "constructively denied• [see regulations, sections 
1401.5 (d) and 1401. 7 (c) J. 
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In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals~ That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that foll® must be sent to the 
Ccmu:nittee [see treedan of Information Law, section 89{4} {a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v~ McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982) J. 

In an effort to enhance cc,rnpliance with the Freedom of 
Information Law, a copy of this opinion will be sent to the Board 
of Education. 

I hope that l have been of some assistance. Should any 
further questions arise, please feel free to contact me .. 

RJF :jm 

Sincerely, 

~1.f~ 
Robert J. Freeman 
Executive Director 

cc: Board of Education, union Springs School District 
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April 7, 1989 

Mr. Richard P. Bunyan 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based sol ely upon the facts presented i n your correspondence, 
unless o t herwise indicated. 

Dear Mr. Bunyan: 

I have rece i ved your l etter of March 22, as well as the 
correspondence attached to it. 

Your inquiry relates to a dispute concerning your e l igi
bility to t ake a promotional civil service exam. Following a 
rejection of your application to take the exam, you obtained a 
court order which enabled you to do so. Nevertheless, after 
taking the exam, it was held judicially t hat you were not quali
fied to take the exam. Consequently, when the sergeant list was 
established, you r name did not appear. You then requested your 
grade from the Westchester County Personnel Department. In re
sponse to t he request, the Records Access Officer for the 
Department, Ms. Mary Ann Mikulsky, denied access, citing 
Westchester County Civil Service Rul e 7.10, which states that : 

"After a candidate's rating has 
been determined, he shall be noti
fied of such rating, u nless he has 
otherwise been disqual i fied." 

Ms. Mikulsky added that "These rules are promulgated pursuant to 
New York State Civil Service Law". 

You have requested an advisory opinion concerning the 
denial. In this regard, I offer the following canments. 
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I have contacted the State Department of Civil Service to 
learn more about the issue. The County's rule cited above dupli
cates 4 NYCRR section 3.5(b) of State Civil Service Rules for the 
Classified Service. I was informed that the situation that you 
described ordinarily does not arise. Ordinarily, if a person is 
not eligible to take an exam, that person cannot participate in 
the exam. Similarly, if a person is found to be ineligible after 
taking an exam, the exam is not graded. In those instances, 
there is no record containing a grade. 

If in this instance there is a record maintained by the 
County Personnel Department that contains the grade, for the 
reasons described below, I believe that it should be made avail
able under the Freedom of Information Law. On the other hand, if 
no such record exists, the Department would not be required to 
create the record on your behalf [see Freedom of Information Law, 
section 89 (3)]. 

The County rule, as interpre.ted by Ms. Mikulsky, serves 
to permit the Department to withhold a candidate's rating from 
the candidate if that person has been disqualified. Neverthe
less, a rule or regulation, for example, could not, in my view, 
require or confer confidentiality. 

The Freedom of Information Law requires that all agency 
records be made available, except when one or more among the 
grounds for denial appearing in paragraphs (a) through (j) of 
section 87(2) may properly be asserted. The first ground for 
denial, section 87 (2) (a), refers to records that may be charac
terized as confidential. That provision enables an agency to 
withhold records that 11 are specifically exempted from disclosure 
by state or federal statute". While the rules and regulations 
promulgated by the State and the County indicate that a candidate 
shall be notified of his rating unless he has been disqualified, 
those provisions are not "statutes". A statute, based upon judi
cial interpretations of the Freedom of Information Law, is an act 
of the State Legislature or Congress [see Sheehan v. City of 
Syracuse, 521 NYS 2d 207 (1987)], and it has been found that 
agencies 1 regulations are not the equivalent of statutes for 
purposes of section 87(2) (a) of the Freedom of Information Law 
[see Zuckerman v. NYS Board of Parole, 385 NYS 2d 811, 53 AD 2d 
405 (1976); Morris v. Martin, Chairman of the State Board of 
Equalization and Assessment, 440 NYS 2d 365, 82 AD 2d 965, re
versed 55 NY 2d 1026 (1982)]. As such, it is my view that the 
rule upon which the County has relied to withhold your grade 
could not serve as a basis for a denial. 

Further, the Freedom of Information Law includes provi
sions that enable an agency to withhold records which, if 
disclosed, would constitute "an unwarranted invasion of personal 
privacy" [see sections 87 (2) (b) and 89 (2) (b)]. Irrespective of 
the State and County rules, I believe that a record indicating 
the grade of a person who has been disqualified could be withheld 
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from third parties under those provisions. However, section 
89 (2) (c) (iii) of the Freedom of Information Law states that, 
unless a different ground for denial can be asserted, disclosure 
would not result in an unwarranted invasion of personal privacy 
"when upon presenting reasonable proof of identity, a person 
seeks access to records pertaining to him". 

In sum, assuming that a record exists that contains your 
grade, I believe that the grade must be disclosed to you, for 
none of the grounds for denial in the Freedom of Information Law 
could be appropriately asserted. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jrn 

cc: Mary Ann Mikul sky 

Sincerely, 

~.~-, 
Robert J. Freeman 
Executive Director 
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April 7 , 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solel y upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Mr. Nolen: 

I have received your letter of April 1, as well as the 
correspondence attached to i t. 

As I understand the matter, you requested real property 
data from the Dutchess County Real Property Tax Service Agency. 
Although your request was granted, subject to the con:lition t hat 
you supply three blank computer tapes and pay a fee of $122.50. 
You have requested an advisory opinion concerning the propriety 
of the fee. 

In thi s regard. I offer the following comments. 

First, in the case of a request for records that cannot be 
photocopied, section 87 (1) (b) (iii) o f the Freedom of Info rmation 
Law states tha t an agency may assess a fee based upon the actual 
cost of reproduction, unless a statute other than the Freedom of 
Information Law permits the assessment of a different fee. The 
response to your request indicates that $122.50 represents "the 
actual cost of prcrlucing the requested records". 

Second. as you are aware, I lack e xpertise concerning 
computer technology and electr onic information systems. 
Consequently, I contacted Mr. Edward Imperatore, who heads the 
County's data processing department and who arrived at the f ee in 
question. 
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According to Mr. :mperatore, in order to reproduce the 
data, it was necessary to go through a complex series of action, 
including the writing of. new programs to retrieve and create the 
data. If that is so, it would appear that, in an effort to 
accommodate you, the County took steps beyond those required by 
the Freedom of Information Law. Section 89{3} of the Freedom of 
Inforoation Law states in part that an agency need not create a 
record in response to a request. When data can be retrieved 
based upon existing programs, a request for the data would not, 
in my view, involve the creation of a ne'w' record~ However, if 
new programs must be prepared to retrieve or reprcrluce data 
stored in a computer~ I believe that the acts of programming or 
reprogramming result in the creation of a new record, acts which 
the Freedom of Inforrra.tion Law does not require to be performed. 

! was also informed that the fee was based upon the cost 
of processing, i.e., computer time, and that it was derived from 
information regarding actual costs incurred by the County. Mr. 
lmperatore added that the fee is based upon data reflective of 
the lowest possible costs incurred by the County~ 

Based on the foregoing and the information provided to me 
by the County~ it does not appear that the fee was improper. 

I hope that I have been of same assistance. Should any 
further questions arise, please feel free to contact me~ 

RJF:jm 

cc: George Carlquist 

Sincerely, 

Robert J. Freeman 
Executive Director 
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April 10, 1989 

The staff of t he Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based sol ely upon t he facts presented i n your correspordence. 

Dear Mr. Como: 

I have rece i ved your l e t ter of March 30, as well as the 
materials attached to it. 

Your correspondence pertains to diff i cult ies that you have 
encountered in your attempts t o obtain records from the Brentwood 
Union Free School DistrictA 

The first i s sue involves a request for the District's 
"subject matter list". Based upon the response to the request 
t hat you enclosed, the Distr i c t asserted t hat the record in- ques
tion does not exis t . In t his r egard, wi t h certain exceptions , 
the Freedom of Information Law does not require an agency, such 
as a school district, to create records. Section 89(3 ) of the 
Law s tates in relevant part that! 

"Nothing in this article [the Freedom 
of Information Law] shall be construed 
to requi re any en ti ty to prepare any 
record not in possession or maintained 
by such entity except the records speci
fied in subdi v ision three of section 
eighty-seven .•• " 

The provis i on concerning the subject matter lis t is found in 
"subdivision three of section eighty -seven" of the Law. Speci
fical l y, that provision states that: 
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"Each agency shall maintain.~. 

(c} a reasonably detailed current list 
by subject matter, of all records in 
the possession of the agency, whether 
or not available under this article." 

As such, the subject matter :ist is one of the few records that 
an agency must maintain. 

In terms of it contents, it is clear that a subject 
matter list is not required to consist of an index of each and 
every record maintained by an agency. Rather, I believe that it 
is intended to consist of a list, by category, of the kinds of 
records maintained by an agency, whether or not the records are 
accessible to the public under the Law. Further, the regulations 
promulgated by the Cor:unittee on Open Government, which have the 
force and effect of law, provide in part that "The subject matter 
list shal: be sufficiently detailed to permit the identification 
of the category of the record sought~ [21 NYcRR section 
1401.6(b)]. 

The second issue involves tape recordings of meetings of 
the Board of Education. Rather than providing the tape record
ings on cassettes, which are commonly used, you wrote that the 
tapes are being made available on "reel to reel tapes". which are 
rarely used. As such, the tapes may be essentially worthless. 
You have asked for a suggestion to remedy the problem. 

Instead of re:zuesting a copy of the tape. you might record 
the proceedings on your own tape recorder by placing it near the 
Districtrs tape recorder. In the alternative, various judicial 
decisions indicate that you may use a tape recorder at open meet
ings of the Board of Education [see People v. Ystueta, 99 Misc. 
2d 1105, 418 NYS 2d 508 (1979); Mitchell v. Board of Education 
of the Garden Citv Union Free School District~ 113 AD 2d 924 
(1985)] and prepare your CMn tape recordings. 

The final issue irNolves a request for "Names of all 
school Dist. Consultants that are paid by the District, their 
Fee and their Job Description". In response to the request, you 
were informed that it was "too broad and not specific enough to 
allow for a reasonable response". In addition, it wae recom
mended "that you refine your inquiry to include specific names in 
order to locate the records in question". HCMever, you wrote 
that •:f [you] knew their names (you} would have asked for it 
that way". 
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In my opinion, the District's response is inappropriate. 
By way of background, when the Freedom of Information Law was 
enacted in 1974, it required that an app:icant request 
"identifiable" records~ That standard resulted in the kind of 
difficulty that you are facing. If the applicant could not spe
cify a requested ~ecord, the req:uest wou:d not have identified 
the record sought. However, the Freedom of Information Law was 
repealed and replaced with the current ~aw in 1978. Section 
89(3) of the Law now requires that an applicant nreasonably 
describe 11 the records sought. Judicial decisions interpreting 
that standard indicate that a request reasonably describes the 
records when the agency, based upon the terms of a request. can 
locate the records. Assuming that the District can locate re
cords idens::ifying 11 consultants that are paid by the Oistrict 11

, I 
believe that your request would have met the standard of reason
ably describing the records~ It is noted~ too. that regulations 
promulgated by the Committee on Open Government, which govern the 
procedural aspects of the Freedom of Information Law and have the 
force of law, state that the records access officer is respon
sible for assuring that agency personnel "Assist the requester in 
identifying requesting records, if necessary". 

Lastly, the Freedom of Information Law is based upon a 
presumption of access. Stated differently, all records of an 
agency are available, except to the extent that records or por
tions thereof fall within one or more grounds for denial appear
ing in section 87(2} {a) through {i) of the Law. If records exist 
that identify consultants paid by the District, their fees, and 
a description of their duties, I believe that those records would 
be available, for none of the grounds for denial would be 
applicable. 

In an effort to enhance compliance with the Freedom of 
Information Law, copies of this opinion will be sent to the 
District .. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Records Access Officer 

Sincerely, 

~.:r.F~-
Robert J. Freeman 
Executive Director 

Frank A. Mauro, Superintendent of Schools 
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April 10, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions .. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Garlock: 

I have received your letter of April 4 1 as well as the 
materials attached to it. 

By way of background, the Auburn City Council recently 
agreed lo settle a substantial personal injury claim against the 
City. You indicated that on March 27, the City Manager released 
an agenda for an upcoming Council meeting, "along with a claims 
list detailing the bills the council would be asked to approve"~ 
On the list was an entry concerning a settlement in the amount of 
$60,000. When you asked for legal papers relating to the judg
ment or settlement~ you were referred to the City's assistant 
corporation counsel, who said that nhe would not likely ever 
release papers concerning the case, claiming 'attorney-client 
privilege 1 11

• The assistant corporation counsel admitted that the 
City Council did vote to approve the settlement. Thereafter~ you 
asked for copies of minutes of executive sessions during which 
the City Council discussed the settlement, and you were told that 
the Cour..cil "has no minutes of an executive sessions - ever -
though the council meets behind closed doors each weekn. You 
added that "Even after the council's approval of the settlement, 
Mr. McKeon [the assistant corporation counsel} told [you] that 
he would not likely release any of the legal papers, including 
the summons and complaint1 again because of 1 attorney-client 
privilege 1 

•
11 

In view of the foregoin91 you ha~e requested my opinion 
concerning the following items: 
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" - Is the city obligated to keep 
minutes of an:y actions taken in exe
cutive session? ••• 

- rs the city obligated to release 
notices of claims and summons and 
complaints regarding any lawsuits? 

- Is the city obligated to release 
depositions and correspondence in re
lation to :awsuits after they have 
been settled? 

- To what extent may the city's coun
sel claim 'attorney-client' privilege? 
What may he keep secret under that 
label? 

- Just who is the city attorney's 
client? u 

You asked that I describe the authority to offer opinions and the 
ttweight" the opinions carry. 

In this regard, I offer the following comments. 

First, with respect to the Canmittee 1 s authority to 
advise, section 89 (1) {b) (ii) of the Public Officers Law states 
that the Cotntnittee on Open Government «shall.~.furnish to any 
person advisory opinions or other appropriate information 
regarding .... 11 the Freedom of Information Law. Section 109 of the 
Public Officers Law provides that the Committee 11 shall issue 
advisory opinions from time to time as, in its discretion, may be 
required to inform public bodies and persons of the interpreta
tions of the open meetings law 11

• Further, as indicated at the 
beginning of this letter, the staff of the Committee has been 
authorized to advise on behalf of the Committee. There is noth~ 
ing in either statute that pertains to the weight of an advisory 
opinion prepared by the Committee, and a recipient of an advisory 
opinion may ignore it. Nevertheless, advisory opinions have been 
cited often in judicial decisions~ and some courts have suggested 
that advisory opinions rendered by the Committee on Open Govern
nent should be upheld if not irrational (see e.g., Sheehan v. 
City of Binghamton, 59 Ad 2d 808 (1977}; Miracle Mile Associates 
v. Yudelson, 68 AD 2d 176~ 48 NY 2d 706, motion for leave to 
appeal denied (1979)]. 

Second, with regard to the obligation to maintain minutes 
of executive sessions, section 106(2) of the Open Meetings Law 
states that: 
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"Minutes shall be taken at executive 
sessions of any action that is taken 
by formal vote which shall consist 
of a record or summary of the final 
deter~ination of such action, and the 
date and vote thereon: provided, how
ever, that such sumnary need not in
clude any matter which is not required 
to be made public by the freedom of 
information law as added by article 
six of this chapter." 

Based on the foregoing, when an issue is discussed during an 
executive session but no action is taken, there is no requirement 
that minutes of the executive session be prepared~ However,. if, 
for example, the City Council votes to approve a settlement dur
ing an executive session, I believe that the Law requires that 
minutes must be prepared indicating the nature of its action, the 
date and the vote of its rr.embers. It is noted, too,. that a re
cord must exist, ordinarily in the form of minutes, that identi~ 
fies Council members who voted and the manner in which they cast 
their votes.. Specifically, section 87 (3) (a) of the Freedc:m of 
Infori;iation Law states that each agency, which includes a city 
council, shall rraintain na record of the final vote of each mem
ber in every proceeding in which the member votes 11

• 

Third, your questions relating to access to notices of 
claim, summonses and com.plaints and the attorney-client privilege 
are. in my view, related. 

By way of background, as a general matter, the Freedom of 
Information Law is based upon a presumption of access. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 87{2) (a) through (i} 
of the Law. 

The first basis for denial, section 87 (2) (a), pertains to 
records that are "specifically exempted from disclosure by state 
or federal statute•. For nearly a century, the courts have found 
that legal advice given by a municipal attorney to his or her 
clients, municipal officials* is privileged when it is prepared 
in conjunction with an attorney-client relationship [see e.g.z 
Peo le ex rel. U ke v. Gilon, 9 NYS 243, 244 {1889): Pennock 
v. Lane, 231 NYS 2d 897, 898 1962): Bernkrant v. City Rent 
and Rehabilitation Administration, 242 NYS 2d 753 (1963), aff 1 d 
17 App. Div. 2d 392]. As such, I believe that a municipal 
attorney may engage in a privileged relationship with his client 
and that records prepared in conjunction with an attorney-client 
relationship are considered privileged under section 4503 of the 
Civil Practice Law and Rules. Further, since the enactment of 
the Freedom of Information Law, it has also been found that re
cords may be withheld when the attorney-client privilege can 
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appropriately be asserted when the attorney-client privilege is 
read in conjunction w!th section 87 (2) (al of the Law [see e~g., 
Mid-aoro Medical Group v. New York City De:ga::=trnent of Finance, 
Sup. Ct., 3ronx Cty., NYLJ, December 7, 1979; Steele v. NYS 
Department of Health, 464 NY 2d 925 (1983)]. 

Nevertheless, the provision embodytng the attorney-client 
privilege, section 4503 of the Civil Practice Law and Rules, is 
in my view, limited and specific. That provision sta~es in rele
vant part that; 

11Unless the client waves the privilege, 
an attorney or his employee~ or any 
person who obtains without the knowledge 
of the client evidence of a confidential 
communication made between the attorney 
o::= ~is employee and the client in the 
course of professional employment, shall 
not disclose, or be al!O'W'ed to disclose 
such communication, nor shall the client 
be compelled to disclose such communica
tion, in any action, disciplinary trial 
or hearing, or administrative action, 
proceeding or hearing conducted by or 
on behalf of any state, municipal or 
local gover~.mental agency or by the 
legislature or any committee or body 
thereof. Evidence of any such com
munication obtained by any such person, 
and evidence resulting therefrom, shall 
not be disclosed by any state, municipal 
or local governmental agency or by the 
legislature o~ any commitcee or body 
thereof,.u 

In a discussion of the parameters of the attorney-client 
relationship and the conditions precedent to its initiation, it 
has been held that: 

11 In general, • the privilege applies 
only if (1) the asserted holder of the 
privilege is or sought to become a 
client; {2) the person to whom the com
munication was made {a) is a member of 
the bar of a court, or his subordinate 
and (b) in connection with this communi
cation is acting as a lawyer: (3) the 
ccmununication relates to a fact of which 
the attorney was informed (a) by his 
client (b) withouc the presence of 
strangers (c) for the purpose of secur
ing primarily either {i) an opinion on 
law or (ii) legal services tili} assis-
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tance in some legal proceeding, and not 
(d) for the purpose of committing a crime 
or tort; and (4) the privilege has been 
\a} claimed and (bl not waived by the 
client'fl [~ple v. Belge, 59 AD 2d 307, 
399 ,rrS 2d 539, 540 (1977)]. 

Based on the foregoing, assuming that the privilege has 
not been waivedr and that records consist of legal advice pro
vided by counsel to the client, the records would be confidential 
pursuant to section 4503 of the Civil Practice Law and Rules and, 
therefore, section 87 (2} (a} of the Freedom of Information Law. I 
point out~ however, that a recent decision stressed that the 
attorney-client privilege should be narrCMly applied. Speci
fically, in Williams & Connoll:z v. Axelrod, l.t was held that: 

"To invoke the privilege, the party 
asserting it must demonstrate th.at an 
attorney-client relationship was estab
lished and that the infor~ation sought 
to be withhold was a con£ idential com
munication made to the attorney to ob
tain legal advice or services ••• Since 
this privilege is an 'obstacle' to the 
truth-finding process, it should be 
cautiously applied ••• " [527 NYS 2d 
113, 115: AD 2d (1988)]. 

From my perspective, the attorney-client privilege only 
applies to communications between an attorney and a client. Once 
records are disclosed to anyone other than a client, the privi
lege does not apply. 

In the case of a notice of claim, such a record might be 
prepared by an attorney for a client. liawever, once it is served 
or filed on the City, it would not be privileged. Obviously, a 
notice of claim served upon the City would not have been prepared 
by the City or its attorney and would not involve a communication 
between City officials and their attorney~ Consequently, I can
not envision haw the City could claim that it is confident.ial .. 

Similarly. if correspondence~ depositions and related 
materials have been shared by the parties~ the City and the 
claimant, those records could not~ in my view,, be characterized 
as "privileged», for they would have been communicated to persons 
other than city officials and their legal counsel. 

Other related records would in my opinion be available or 
confidential based upon a similar analysis. For example~ the 
work product of an attorney may be withheld under section JlOl(c) 
of the Civil Practice Law and Rulest material prepared solely 
for litigation would also be confidential under section 3101(d). 
However, I believe that those materials remain confident:lal so 
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long as they are not disclosed to an adversary. Materials that 
are served upon or shared with an adversary, such as a notice of 
claim 1 a summons or complaint, ~otion papers and the like would 
not in my opinion be privileged. In this instance~ to the extent 
that those kinds of docu.-rnents are maintained by the City, an 
agency subject to the Freedom of Information Law, I believe that 
they would be available, ·for none of the grounds for denial would 
apparently be applicable~ 

Lastly, you asked who is the City Attorney 1 s client. That 
issue does not deal directly with either the Freedom of Informa
tion Law or the Open Meetings Law. As such, I do not believe 
that I can appropriately address the issue. 

I hope that I have been of sane assistance~ Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: City Counsel 

Sincerely, 

Robert J. Freeman 
Executive Director 

Michael McKeon~ Assistant Corporation Counsel 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence~ 
unless otherwise indicated. 

Oear Mr. Bretti: 

I have received your letter of March 30, as well as the 
materials attached to it. 

Once again, your letter deals with your attempts to obtain 
from the Organized Crime Task Force (OCTP) and the Oneida County 
District Attorney records concerning • 1 dea1s• between Angelo 
Grillo and members of the OCTP in exchange for his testimony 
against [you] and [your} co-defendants"~ You have requested 
•that some type of investigation be ordered immediately,so that 
all of the truth may come to light in this matter 11

• In addition~ 
you have sought my advice concerning the issues that you have 
raised. 

In this regard, I offer the fol lowing comments .. 

First, the Committee on Open Government is authorized to 
advise with respect to the Freedom of Information Law. As such. 
the cam:mittee cannot compel an agency to grant or deny access to 
records. Further, this office has neither the authority nor the 
resources to conduct an "investigation" into the matter. 

second, as specified in my letter to you of March 28T the 
Freedom of Information Law pertains to existing records; it does 
not require an agency .cto create a record in response to a 
request. To reiterate, section 89(3) states in relevant part 
that: •Nothing in this article [the Freedom of Information Law] 
shall be construed to require any entity to prepare any record 
not possessed or maintained by such entity9•••• 
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While I have no personal kn~ledge concerning the nature 
or content of records relating to your case~ I recently received 
a cow of letter dated April 6 sent to you by Ronald Goldstock, 
Director of OCTF. Mr. Goldstock indicated that; "To the extent 
that the Task Force has any documents within the terms of your 
requests, they have been given to youn. Similarly, as stated in 
rr.y letter lo you of March 28~ I was informed by a representative 
of the District Attorney that there was no such agreement or 
deal. In short, it appears that the information in which you are 
interested does not exist~ If that is so, the Freedom of Infor
mation Law would not apply. 

RJF:jm 

cc: Ronald Goldstock 
Barry M .. Donal ty 

Sincerely, 

~.1.F~ 
Robert J. Freerran 
Executive Director 
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the staff of the Committee on Open Government is authorized to 
issue adv i sory opini ons. The ensui ng staff advisory opinion ia 
based solely upon the fa c ts presented in y our correspondence. 

Dear Ms. Figel: 

I have received your letter of April 4 concerning requests 
for records of the Albany City School Dis tr ict, as wel l as the 
correspondence attached to it. 

According to your letter: 

"On October 31. 1988, [you] wrote to 
Bruce Venter, the Records Access Offi
cer, and asked for all reports concern
ing the health and safety inspections 
done at Hackett Middle School from 
1983 to the present as required by 
Education Law (Article 19, Sec. 906) 
and the Regulations of t he Commissioner 
of Education (Part 136 Commissioner's 
Regulations) • • 

You added that: 

"That request was denied, but at the 
same time Mr. Venter indicated that he 
would pursue [your] inquiry. Mr. Venter 
indicated to [you] in a phone convers-a
tion that Section 906 of the Education 
Law dealt with contagious or infectious 
diseases and that to release information 
of that nature would possibly betray a 
confident i al record. However, he gave 
[you] no reason why the second half of 
that request, pertaining to the Commis-
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sioner's Regulations, Part 136, would 
not be forthcoming. Indeed, his letter 
led [you] to believe that it would be. 
Therefore, [you] did not appeal this 
denial .. " 

on January 12, since you had not yet heard from Mr .. Venter, you 
submitted a new request tton the officially designated form~. 
Although you later discussed the matter with Mr. Ventert you 
received no further response. Consequently~ on March 3* you 
appealed Mr. venter's constructive denial of your request to 
David Br0t,,in~ Superintendent of Schools. As of the date of your 
letter to this office, you had not receive any response to your 
appeal~ 

In this regard, I offer the following comments. 

~ First, it is noted that the Freedom of Information Law and 
fhe regulations promulgated by the Committee on Open Government 
(21 NYCRR Part 1401)~ which govern the procedural aspects of the 
Law~ prescribe time limits within which agencies must respond to 
requests and appeals. Specifically, section 89(3) of the Freedom 
of Information Law and section 1401.5 of the Committee's regula
tions provide that an agency must respond to a request within 
five business days of the receipt of a request. The response can 
take one of three forms. It can grant access, deny access, and 
if so¥ the denial should be in writing stating the reasons, or 
the receipt of a request may be acknOW'ledged in writing if more 
than five business days is necessary to review or locate the 
records and determine rights of access. When the receipt of the 
request is acknowledged within five business dayst the agency has 
ten additional business days to grant or deny access. Further, 
if no response is given within five business days of receipt of a 
request or within ten business days of the ackno,1ledgement of the 
receipt of a request, the request is considered "constructively 
denied" [see regulations, sections 1401.5 (d) and 1401.7 (c)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover# ccpies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89{4) {a)J. 

In addition7 it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4} (a) of 
the Freedom of Infonnation Law, the appellant haa exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 
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Second, since your correspondence refers to an "officially 
designated form", I point out that the Freedom of Information Law 
does not make reference to any particular form. Section 89(3) of 
the Law enables an agency to require that a request be made in 
writinga That provision also states that an applicant must 
"reasonably describe" the records sought. As such, I believe 
that any written request that reasonably describes the records 
sought should suffice. Further~ it has consistently been advised 
that a failure to complete a form prescribed by an agency cannot 
validly serve to delay a response or deny access to records. 

Third1 in terms of rights of the access, as a general 
matter, the Freedom of Information Law is based upon a presump
tion of access. Stated differently, all records of an agency are 
available, except to the extent that records or portions thereof 
fall within one or more grounds for denial appearing in section 
a7 (21 (al through (ii of the Law. 

The first aspect of your request involves investigations 
made pursuant to section 906 of the Education Law. That statute 
states that: 

•whenever upon investigation a pupil 
in the public school shows symptoms 
of any contagious or infectious disease 
reportable under the public health law, 
he shall be excluded from school and 
sent to his home immediately¥ in a safe 
and proper conveyance, and the health 
officer of the city or town shall be 
immediately notified of the existence 
of such disease. The medical inspector 
shall examine each pupil returning to a 
school without a certificate from the 
health officer of the city or town. or 
the family physician, after absence on 
account of illness or from unknown cause~ 

nsuch medical inspectors may make such 
examinations of teachers, janitors, other 
school employees and school buildings 
and premises as in their opinion the pro
tection of the health of the pupils and 
teachers may require." 

In my view, three of the grounds for denial are relevant 
to rights of access to the records prepared pursuant to section 
906. Section 87(2) {a} of the Freedom of Information Law enables 
an agency to withhold records that are "specifically exeropted 
from disclosure by state or federal statute•. One such statute 
is the Family Ed.ucational Rights and Privacy Act (20 USC section 
1232g). In brief, that statute requires that educational agen
cies withhold any neducation recordn, a term that is broadly 
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defined, to the extent that disclosure would personally identify 
a student~ unless the parents of the student consent in writing 
to disclosure. The regulations promulgated by the u.s. Depart
ment of Education define "personally identifiable information" to 
include the studentts name or the name of a student 1 s parent. as 
well as any other information "that would make the student's 
identity easily traceable" {see 34 CFR 99.3}. As such, the Dis
trict could not disclose records or portions thereof that would 
permit the identification of a student. If, however, identifying 
details can be deleted from records and adequately protect 
privacy, the remainder of the records pertaining to students 
could, in my view, be disclosed. 

Also relevant# particularly with respect to records iden
tifiable to employees of the District, are sections 87(2) (b) and 
89(2) of the Freedom of Information Law~ Section 87(2} {b) per
m.its an agency to withhold records to the extent that disclosure 
~ould constitute "an ullW'arranted invasion of personal privacy", 
and section 89{2} (b) (i} states that an unwarranted invasion of 
personal privacy includes the disclosure of 11 medical histories". 
Section 89(2) (a} provides that an agency may delete identifying 
details to protect privacy~ Therefore, as in the case of student 
records, identifying details concerning the subjects of the re
cords may be withheld. 

A third potentially significant basis for withholding is 
section 87(2) (g} of the Freedom of Information Law, which permits 
an agency to deny access to records that; 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data: 

ii. instructions to staff that 
affect the public: 

iii. final agency policy or de
terminations, or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government.,.,." 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or- ex
ternal audits must be made availabler unless a different ground 
for denial applies. Concurrently, those portions of inter-agency 
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or intra-agency materials that are reflective of opinion. advice, 
recommendation and the like could in my view be withheld. Re
cords prepared by District officials could be characterized as 
uintra-agency" materials. Records communicated between the Dis
trict and another agency, such as a county health department, 
would consist of Hinter-agency" materials. As such, to the ex
tent that. an investigative report includes an opinion or 
recommendation, I believe that it may be withheld. 

As I understand your correspondence, the rema.ining aspect 
of your request concerns the duty imposed by 8 NYCRR 136.3(12) 
upon school boards "to provide suitable inspections and supervi
sion of the health and safety aspects of the school plant". 
Records prepared by District officials in conjunction with that 
provision would, in my view~ also consist of intra-agency mater
ials and would be accessible or deniable in conjunction with 
section 87(2) (g) of the Freedom of Information Law, unless a 
~tatute other than the Freedom of Information Law provides speci
fic direction to the contrazy. 

l hope that I have been of sane assistance~ Should any 
further questions arise. please feel free to contact me. 

RJF:jm 

cc; Dr. Bruce venter 
Or.. David Brown 

Sincerely, 

~SJf AU-----

Robert J. Freeman 
Executive Director 



Si ATE OF NEW YORK 
DEPARTMENT OF STATE 
COMMITTEE ON OPE"-.1 GOVERNMENT 

f\/1...1..lAM BOCKMAN 
.JOI-<,_ C_ (;'..AN 
DALL W. FOASYTHE 
WALTER W. GRUNFtUl 
STAI', 1..<JNDINE 
'.A\JRA FIVCRA 
0AV,0 A SCriJ¼Z 
SARBARA $HACK Cha,r 
(,All,. 5. $-lfel'FER 
G LBEAT P SMITH 
PfiSC!~LA A WOOTE'-i 

!cXECU'fJV€ Drn€C70R 
ROSF.f!T J FREEMAA 

Mr. Dwight Hendy 
87-T-1156 
Great Meadow Correctional Facility 
Box 51 
Comstock, :lY 1282!-0051 

152 WASHINGTON AVENUE ALBANY, N!!.N YORK 122.'H 
!518}4?4·2518, 279i 

April 11, 1989 

The staff of the Committee on Open Government is authorized to 
Jssue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Hendy: 

I have received your letter of April 5. 

Based upon your comments~ it appears that you continue to 
misunderstand the requirements of the Freedom of Information Law 
concerning the subject matter list. You wrote that the list you 
want ~is for an arrest by N.Y.P.D. which occurred August 18, 
1986 1

'.. You specified further that "All [you} want from the 
N.Y.P.D. is a list (subject matter list) of the names of the 
documents that have [your] name on them for the arrest of August 
18, 1986". 

As indicated in previous correspondence, the provision of 
the Freedom of Information Law dealing with the subject matter 
list, section 87 (3) (c), states that each agency shall maintain: 

•a reasonably detailed current list 
by subject matter, of all records in 
the possession of the agency, whether 
or not available under this article. 11 

Once again, the subject matter list must refer to the categaries 
of records maintained by an agency~ There is no requirement that 
such a list be prepared with respect to records regarding a 
particular person or incident. Further, section 89{3) of the 
Freedom of Information Law states that, unless specific direction 
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is provided to the contrary~ an agency is not required to create 
a record in response to a request. Therefore, if the Department 
has no list of documents that name you pertaining to the arrest, 
it would not be obliged to prepare such a list. 

Since you asked 11where do [you] go from here"~ I point out 
that a request need not specify or identify each and every record 
in which you may be interested. section 89{3) of the Freedom of 
Information Law states that an applicant must 11 reasonably 
describe" the records sought. As such, a request should contain 
sufficient detail, i.e., names, dates~ identification numbers, 
descriptions of events~ etc., to enable agency officials to lo
cate the records sought~ 

I hope that I have been of some assistance~ Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J~ Freeman 
Executive Director 
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April 18, 1989 

I have received your letter of April 6 in which you 
requested that I review ~lster County 1 s Standard Operating 
Procedure conce~ning the Freedom of Information Law. 

From my perspective, the Procedure is generally 
appropriate. However, I would like to offer the following 
technical comments concerning its contents. 

First, in section 4 of the Procedure, there is a require
ment that requests be made on a specific form. In this regard, 
the Freedom of Information Law does not indicate that any parti
cular form must be used for the purpose of making a reg:uest. 
Section 89(3} of the Law states that an agency may require that a 
request be made in writing. The same provision requires that an 
applicant must 11 reasonably describe 0 the records sought. As 
such. it has consistently been advised that any written request 
that reasonably describes the records sought should suffice. If 
an applicant makes a request in person~ I do not believe that it 
would be inappropriate to require that he or she complete the 
County's prescribed form* However, in other instances, as in 
cases where requests are made by mail, I do not believe that a 
failure to complete a prescribed from can be validly cited as a 
basis for denying a request or delaying a response to a request. 

second, the provision concerning fees properly states that 
the fee for photocopies is twenty-five cents per copy. It also 
states that "Unless and until otherwise provided by law 11

, no fee 
would be assessed for the inspection or search for records or any 
certification made in conjunction with the Freedom of Information 
Law. The specific language of the Freedom of Information Law, 
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section 87 {l} (b) (iii), states that an agency can charge up to 
twenty-five cents per photocopy, unless a different fee is other
wise prescribed by a "statute". It has been held that a statute, 
for purposes of the Freedom of Information Law* is an act of 
Congress or the St.ate Legislature [see e.g., Sheehan v~ City of 
s~racuse, 521 N'YS 2d 207 (1987)]. As such, if a local law called 
for a fee of more than twenty-five cents per photocopy or a 
search fee, for instance, such a provision would be :nvalid be
cause it would not be based upon a 11 statute 11

• 

Third, at the bottom of page 4 reference is made to a 
"complete list of all records in Ulster County". It is assumed 
that the reference pertains to the subject matter list required 
to be compiled pu::-suant to section 87 (3} {c) of the Freedan of 
Information Law. That provision states that each agency shall 
maintain: 

11 a reasonab:y detailed current list 
by subject matter# of all records in 
the possession of the agency, whether 
or not available under this article." 

Based upon the foregoing, it is clear in my opinion that a 
subject matter list need not consist of an index that identifies 
each and every record maintained by an agency. Rather, I believe 
that a subject matter list should include reference~ in reason
able detail. to the categories of records raaintained by an 
agency. 

Lastly, under "GUIDELINES FOR AVAILABILITY'"', there is a list of 
grounds for withholding records. That list is not up to date. 
Section 7 pertains to section 87 (2) (g) of the Freedom of 
Information Law, which currently states that an agency may 
withhold records that: 

11 are inter-agency or intra-agency 
materials which are not: 

i ~ statistical or factual tabu
lations or data; 

11.. instructions to staff that 
affect the public: 

1.1.1... final agency policy or de
terminations: or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
gave rnmen t .... 11 
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Further. a relatively new subdivision (2) (il has been added, 
which permits an agency to withhold computer access codes. 

Enclosed are copies oi the Freedom of Information Law and 
model regulations prepared by this office. 

I hope that: have been of some assistance. Should any 
questions arise~ please feel free to contact me. 

RJF:jrn 
Encs~ 

Sincerely, 

~_{,(~ 
Robert J. Freerr~n 
Executive Directo~ 
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April 19, 1989 

Mr~ Robert Martinez 
Reg. No. 11493-004 
Box 1000 I-3 
Lewisburg, PA 17837 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the £acts presented in your correspondence. 

Dear Mr. Martinez: 

I have received your letter of March 31, as well as the 
materials attached to it. 

You have sought assistance concerning a request made under 
the Freedom of Information Law for records directed to the Bronx 
County Criminal Court for records pertaining to a proceeding in 
which you were involved. In response to the request, the 
Principal Court Clerk indicated that y'ou did not provide suffi
ciently specific inforr:lation to locate the records and asked that 
you include indictment numbers. You wrote, however, that you do 
not know whether 11an indictment was ever handed down". 

In this regard, r offer the following comments~ 

First, the Freedom of Information Law is app:icable to 
records of an agency, and section 86{3) of the Law defines the 
term "agency" to include: 

11 any state or municipal department, 
board, bureau, division, camroission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature,. 11 
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In turn, section 86 (1) defines "judiciary 11 to mean: 

"the courts of the state, including 
any municipal or district court, 
whether or not of record." 

Based on the foregoing, the Freedom of Information Law would not 
be applicable to the courts or court records. 

Second, under the circumstances, all that I can suggest is 
that you resubmit the request, including as much detail as 
possible, specifying that you are unaware of whether there was an 
indictment. Perhaps with additional identifying details, court 
officials will be able to locate the records. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~<i.l/U~ 
Robert J. Freeman 
Executive Director 



::::OMMITTEE ME.MBE9S 

W lilAM SOC+:MAN 
JOHN C. EGAN 
DALL W FOFSYTHF 
WALTE,r{ W. GRUNFE.D 
3TAN LW'l~NF 
~AURA RIVERA 
DAVID A SCH\.1:.2 
l'lMlBARA SHAO<- Chai· 
GA!L S $HAFER 
GILBERT f' !$MITH 
PRISCILLA A ;vQOTF" 

EXFCJT!VE. DIR'f.CTO"i 
ROB!;'RT J FREEMA'I 

STATE OF NEW YORK 
DEPARTMENT OF STATE 

COMMITTEE ON OPEN GOVERNMENT (0 T,,t,,, -ftO ~ sss 3 
162 WASHiNGTON AVENUE ALBANY. NEW YORK 12231 

(f;, 181474-2518, 279 t 

April 19, 1989 

Mr,,. Joseph Bruno 
86-A-6155 
:>rawer B 
Stormville, NY 12582-0010 

The staff of the Committee on Open Government is authorized to 
issue advisory oeinions~ The ensuing staff adviso:cy opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Bruno: 

I have received your letter of April 3 in which you re
quested advice concerning acce$s to records. 

Specifical~y, you wrote that you are interested in obtain
ing records from Wycoff Hospital in New York City concerning the 
treatment afforded you, the name of the doctor who treated you¥ 
and the services billed under medicaid. 

In this regardt I offer the following comments. 

First, the Freedom of Information Law is applicable to 
records of an agency, and section 86(3} of the Law defines the 
term "agency« to mean: 

"any state or municipal departmentf 
board, bureau, division# canmission, 
committee, public authority, public 
corporation~ council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature. u 

Having contacted the New York City Health and Hospitals Corpora
tion on your behalf¥ I was informed that the hospital in question 
is private and is not operated by New York City. If that is so, 
neither the hospital nor its records would be subject to the 
Freedom of Information Law. 
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Second. howevert section 19 of the Public Health Law gen
erally grants rights of access to medical records to the subject 
of the records. It is noted, too, that section 18 (2 l (e) of the 
Public Health Law states that: 

"The provider :nay impose a reasonable 
charge for all inspections and copies, 
not exceeding the costs incurred by 
such provider~ A qualified person 
[i.e., a patient] shall not be denied 
access to patient infor:nation solely 
because of inability to pay.• 

To obtain additional information concerning access to 
medical records, you may write to; 

Access to Patient Information Coordinator 
New York State Department of Health 
Division of Public Health Protection 
Corning Tower Building - Room 2517 
Empire State Plaza 
Albany, New York 12237 

:E:nclosed is a pamphlet dealing with access to patient records 
prepared by the State Health Department. 

Lastly, with respect to rnedicaid billing records, a 
request may be made to Paul Elisha, PUblic Information Officer~ 
Department of Social Services, 40 North Pearl Street, Albany, NY 
12243. In such a request, it is suggested that you proviae 
sufficient detail to enable agency officials to locate the 
records-

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact mea 

RJF:jm 
Enc .. 

Sincerely, 

~,/""---
Robert J. Freeman 
Executive Director 
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April 19, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisO:t;,X oEinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Armstead: 

I have received your letter of April 4. 

As I understand your camtnentss you have unsuccessfully 
attempted to obtain various records, including investigative 
reports, f=om the New York City Police Department. You have 
requested assistance in the matter. 

In this regard, I offer the following comments. 

First, it is noted that section 89{3) of the Freedcm of 
Information Law requires that an applicant "reasonably describe" 
the records sought. Therefore, when .making a request, you should 
include sufficient detail to permit agency officials to locate 
and identify the records. On the basis of your letter, it is 
unclear whether your requests included adequate detail to enable 
agency officials to locate the records in which you are 
interested. 

Second, as a general .matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87{2} (a) through {i) of the Law. It 
is noted, too, that the intro:iuctory language of section 87{2) 
refers to the authority to withhold 11 records or portions thereof• 
that fall within the scope of the grounds for denial that follCM. 
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The phrase quoted in the preceding sentence indicates that a 
single record might be both available or deniable in whole or in 
part. That phrase, in my view, also indicates that agency offi
cials must review the records sought in their entirety to deter
mine which portions, if any, may justifiably be withheld. 

Third, while I am unfamiliar with the contents of the 
report in which you are interested, several of the grounds for 
denial may be relevant. 

For example, section 87{2) (e), which states that an agency 
may withhold records that: 

11 are compiled for law enforcement 
purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or judicial proceed
ings; 

ii. deprive a person of a right to 
a fair trial or impartial adjudica
tion; 

iii. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation; 
or 

iv. reveal er iminal inves tiga ti ve tech
niques or procedures, except routine 
techniques and procedures ••• " 

The language quoted above indicates that records compiled for law 
enforcement purposes may be withheld to the extent that disclo
sure would result in the harmful effects described in subpara
graphs (i) through (iv) of section 87 (2) (e). 

Also potentially relevant is section 87 (2) (g), which per-
mits an agency to withhold records that: 

11are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; 

iii. final agency policy or de
terminations; or 
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iv. external audits, including 
but not :imited to audits performed 
by the comptroller and the federal 
gover:mtent •• ~ w 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or ex
ternal audits must be made available, unless a different ground 
for denial may appropriately be asserted. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice~ recommendation and the like could in 
my view be withheld. 

Reports or other records prepared by agency officials 
could be characterized as "intra-agency 11 materials.. Hc,;,,ever~ 
their specific contents, as well as the capacity to withhold 
records based on other grounds for denial [i~e., section 
87 {2) (e)], would determine the extent to which those materials 
would be accessible or deniable. 

Since I am not familiar with the contents of the records 
sought, I am unaware of the extent to which they might contain 
personally identifiable details concerning persons other than 
yourself. However, I point out that section 87(2) {b) of the 
Freedom of Information law permits an agency to withhold records 
to the extent that disclosure would constitute "an unwarranted 
invasion of personal privacy 0

• 

In short, the specific contents of the records and the 
effects of disclosure would determine the extent to which they 
are available or deniable under the Freedom of Information Law. 

Lastly, if the records have been denied, 
Information Law permits an applicant to appeal~ 
states in relevant part that: 

11any person denied access to a re
cord may within thirty days appeal 
in writing such denial to the head, 
chief executive or governing body 

the Freedom of 
Section 89 (4) (al 

of the entity, or the person there
for designated by such headw chief 
executive, or governing body, who 
shall within ten business days of 
the receipt of such appeal fully ex
plain in writing to the person re
questing the records the reasons for 
further denial, or provide access to 
the record sought.• 
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I believe that the appeals officer for the New York City Police 
Jepartment is Thomas Slade, Assistant Commissioner for Legal 
Matters~ 

Enclosed are copies of the Freedom of I~forma.tion Law and 
an explanatory pamphlet that may be useful to you~ 

I hope that I have been of same assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

R~1:i!:--
Executive ~irector 

RJF:jm 
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April 19, 1989 

Mr. Harry Gaillard 
84-B-2346 
G=eat Meadow Correctional Facility 
Box 51 
Comstock~ NY 12821 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Gaillard: 

I have received your letter of April 3, as well as the 
correspondence attached to it. 

You have requested an advisory opinion concerning a re
quest for a record indicating the name~ public office address, 
title and salary of every officer and employee of the Clinton 
Correctional Facility. The request was denied by Rodney Moody, 
Inmate Records Coordinator at the Facility, on the ground that 
disclosure 0 would constitute an unwarranted invasion of privacy 11

• 

In this regard~ I offer the followi.ng ccnrunents .. 

First and perhaps most important under the circumstances 
is section 87(3) (b} of the Freedom of Ir.formation Law~ which 
states that each agency shall maintain: 

"a record setting forth the name, 
public office addresst title and 
salary of every officer or employee 
of the agency ••• " 
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~he language quoted above represents one of the few instances in 
the Freedom of Information Law in which an agency is required to 
create a record. Consequently, a record reflective of the names, 
public office addresses, titles an salaries of all employees of 
an agency, including the Department of Correctional Services and 
its components, must be crnnpiled and should exist on an ongoing 
basis~ 

Second, the Freedom of Information Law is based upon a 
presumption of access. Stated differently, all records of an 
agency are available, except to the extent that records or por
tions thereof fall within one or more grounds for denial appear
ing in section 87{2) {a) through (i} of the Law .. 

From my perspective, there is but one ground for denial 
that might conceivably be cited to withhold portions of a payroll 
listing. 

Specifically, section 87 (2) (f) provides that an agency may 
withhold ~ecords or portions thereof which "if disclosed would 
endanger the life or safety of any person". As a general matter, 
it is unlikely in my view that the disclosure of the name and 
title of a public e~ployee could result in endangerment~ 
~c».rever. in the rare situation in which an employee may be hired 
as an "undercover" agent, for example, it is possible that dis
closure of his or her identity might result in endangering his or 
her safety~ Even in that type of situation. since section 87 (2) 
enables an agency to withhold portions of records, the Department 
could in~ view delete only those portions of a record which 
could result in endangerment. For instance, identifying details 
regarding an agent might be deleted, while the remainder of the 
record would be accessible. 

Third, with respecc to privacy, it is true that section 
87(2) (b) of the Freedom of Information Law permits an agency to 
withhold records or portions of records when disclosure would 
result in "an unwarranted invasion of personal privacy". 
However, payroll information has been found by the courts to be 
available under the Freedom of Information Law~ and prior to the 
enactment of that statute [see e.g.~ Miller v. Village of 
Freeport, 379 NYS 2d 517, 51 AD 2d 765, (l:976}: Gannett Co. v. 
County of Monroe, 59 AD 2d 309 (1977), aff'd 45 NYS 2d 954 
{1978)]. In Gannett~ supra, the court of Appeals held that the 
identities of former employees laid off due to budget cuts, as 
well as current employees. should be ma.de available. In 
addition, as a general rule, this Committee has advised and the 
courts have upheld the notion that records that are relevant to 
the performance of the official duties of public employees are 
available~ for disclosure in such instances would result in a 
permissible as opposed to an unwarranted invasion of pe~sonal 
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privacy [Gannett, supra; Capital Newsoapers v. Burns, 109 AD 
2dd 292, aff'd 67 NY 2d 562 (1986); Steinmetz v. Board of 
Education, East Morh~ches, Sup. Ct.~ Suffolk Cty., NYLJ, October 
30, 1980; Farre11 v. Village Board of Trustees, 372 NYS 2d 905 
(1975); and Montes v. State, 406 NYS 2d 664 (Court of c::..aims, 
l978)]. As stated prior to the enactment of the Freedom of In
formation Law, payroll records: 

11 
••• represent important f !seal as well 

as operationa: information. The iden
tity of the employees and their salaries 
are vital statistics kept in the proper 
recordation of departmental functioning 
and are the primary sources of protec
tion against employment favoritism. 
They are subject therefore to inspection" 
[Winston v. Mangan$ 338 NYS 2d 654, 664 
(19721]. 

In sum, I disagree with the denial. Further, I believe 
that the record sought should be made available, except to the 
extent that disclosure of a name might endanger that person 1 s 
life or safety. For reasons expressed earlier# such a deletion 
in my opinion could be justified only in unusual circumstances. 

l hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me~ 

RJF:jm 

cc: Rodney Mocxiy 

Sincerely, 

~j,/~ 
Robert J. Freeman 
Executive Director 
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April 24, 1989 

Hon. Sandra R. Galef 
Minority Leader 
Westchester County Board of Legislators 
800 ~ichaelian Office Building 
148 Martine Avenue 
White Plains, NY 10601 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions- The ensuing staff adviso!X opinion is 
based solelY: upon the facts presented in your correspondence_. 

Dear ~s. Galef: 

I have received your letter of April 5 and the corres
pondence attached to it. 

Although you are a member of the Westchester County Board 
of Legislators, you wrote that, as a citizen, you have directed 
several requests for records under the Freedom of Information Law 
to County departments. However, you wrote that; 

"Instead of responding to [you] with 
the information tyou] have requested, 
the department head or the County 
Executive's Legislative Liaison has 
sent the requested information to the 
Chairman of the Budget Committee of the 
Board of Legislators and not to [youJ. 
The Budget Chairman had not requested 
the information nor was it information 
that was unavailable from the depart
ment [you] made the request of." 

In addition. you included a copy of a request made on 
February 23 to the records access officer for the County Per
sonnel Department for a record including the name, public office 
address, title and salary of every officer and employee of the 
General Services Department~ The receipt of your request was 
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acknowiedged on March 3, when you were informed that the Depart
ment 11 is compili::::g the informat!,on requested 11

• As of the date of 
your letter to this office, you had not yet received the records 
sought. 

You have recruested an adviso.cy opinion for the purpose of 
clarifying the county's responsibilities under the Freedom of 
Information Law and its duty to respond to requests in a timely 
manner, whether the requests are made 0 by an elected official or 
any member of the public." 

In this regard, I offer the following comments~ 

First, as a general matter, the Freedom of Information Law 
does not distinguish among applicants for records. An:y person 
may request records for any reason or no reason at all, and it 
has been held that accessible records should be ma.de equally 
available to any person, without regard to status or interest 
[see e.g., M. Farbman & Sons v. New York City~ 62 ~:! 2d 75 
(1984) and Burke v. Yudelson, 368 NYS 2d 779, aff'd 5! AD 2d 
673, 378 NYS 2d 165 {1976}]. Therefore, assuming that you made 
requests in your capacity as a member of the public. l believe 
that County officials should afford you the same treatment as it 
would any other member of the public. 

Second, by way of background, section 89 (1} {b) (iii) of the 
Freedom of Information Law requires the Committee on Open Govern
ment to promulgate regulations concerning the procedural aspects 
of the Law (see attached regulations, 21 NYCRR Part 1401}. In 
turn, section 87 (1} {a) of the Law states that: 

"the governing body of each public 
corporation shall promulgate uniform 
rules and regulations for all agencies 
in such public corporation pursuant to 
such general rules and regulations as 
may be promulgated by the committee on 
open government in conformity with the 
provisions of this article, pertaining 
to the administration of this article." 

As such~ an agency's regulations should be consistent with those 
promulgated by the Committee~ 

The initial responsibility to deal with requests is borne 
by an agency's records access officer, and the Committee's regu
lations provide direction concerning the designation and duties 
of a records access officer. Specificallyr section 1401~2 of the 
regulations provides in relevant part that: 
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11 (a} The governing body of a public cor
poration and the head of an executive 
agency or governing body of othe:::- agen
cies shall be responsible for insuring 
compliance with the regulations herein, 
and shall designate one or more pereonas 
as records access officer by name or by 
specific job title and business address~ 
who shall have the duty Of coordinating 
agency response to public requests for 
access to records. The designation of 
one or more records access officers shall 
not be construed to prohibit officials who 
have i.n the past been authorized to make 
records or information available to the 
public from continuing to do so. 

(bl 
sible 

The 
for 

records access officer is respon
assuring that agency personnel: 

(1) ¥.aintain an up-to-date subject mat
ter list. 

{2i Assist the requester in identifying 
requested records, if necessary. 

(3) Upon locating the records, take one 
of the following actions; 

(il make records promptly available 
for inspectiont or 

(ii) deny access to the records in whole 
or in part and explain ~n writing 
the reasons therefore. 

(4) Upon request for copies of records: 

(i) make a copy available upon payment 
or offer to pay established feea# 
if any; or 

(ii) permit the request to copy those 
records ••• 11 

Tn view of the foregoing, the records access officer has the 
"duty of coordinating agency response" to requests and assuring 
that agency personnel act appropriately in response to requests. 

Third, the Freedom of Information Law and the cornmittee 1 s 
regulations provide guidance concerning the manner and time with
in which an agency must respond to requests. Specifically, sec
tion 89(3) of the Freedom of Information Law and section 1401.5 
of the Cmmittee's regulations provide that an agency must re
spond to a request within five business days of the receipt of a 
request~ The response can take one of three forms. It can grant 
access, deny access~ and if so, the denial should be in writing 
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stating the reasons, or the receipt of a request may be 
acknowledged in writing if more than five business days is neces
sary to review or locate the records and determine rights of 
access. When the receipt of the request is acknowledged within 
five business days, the agency has ten additional business days 
to grant or deny access. Further, if no response is given within 
five business days of receipt of a request or within ten business 
days of the acknowledgement of the receipt of a request, the 
request is considered 11 constructively denied.11 [see regulations, 
sections 1401.S(dl and 1401.7(c)J. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determtnation. Moreover, copies 
of appeals and the determinations that fol!ow must be sent to the 
Committee [see Freedom of Information Law, section 89 (4} (a) J * 

In addition, it has been held that when an appeal is made 
but a determinat1.on is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a} of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v~ McGuire, 108 Misc. 2d 87 .AD 2d 388, appeal 
dismissed 57 NY 2d 774 il9 82 l]. 

It is my understanding that, under the County's rules, a 
records access officer has been designated for each agency of 
county government~ 

Lastly, with regard to your request directed to the Per
sonnel Department, I point out that an agency is generally not 
required to create or compile a record in response to a recruest~ 
Section 89(3) of the Freedom of Information Law states in part 
that: 11Nothing in this article [the Freedom of Information Law] 
shall be construed to require any entity to prepare any record 
not possessed or maintained by such entity except the records 
specified in subdivision three of section eighty-seven ••• ". In 
this instance 1 the information sought is a record specified in 
11 subdivision three of section eighty-seven". Specifically, sec
tion 87 {3} (b) states that: 

11Each agency shall maintain ••• a record 
setting forth the name, public office 
address, title and salary of every 
officer or employee of the agency.~." 

Based on the foregoing, I believe that the record that you 
requested should exist and be "ma.intained• on an ongoing basis. 
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I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

cc: Mary Ann Mikulsky 

Sincerely, 

' 

Robert J. 

V ' 
'Ii f\.(l...._____ 

Freeman 
Executive Director 



COMMITTEE MEMBERS 

WILLIAM BOOKMAN 
JOHN C. EGAN 
DALL W. FORSYTHE 
WALTER W. GAUNi'ELO 
STAN W NDINE 
LAURA RIVERA 
DAVID A. SCHULZ 
BAFl6ARA SHACK. CMir 
GAIL S SHAFFER 
GIL.8ERT P SMITH 
PRISCILLA .o. \/'/OOTEN 

F.XECUTIVE DIAEC rOR 
ROBEATJ FREEMAN 

STATE OF NEW YORK 
DEPARTMENT OF STATE 
COMMITTEE ON OPEN GOVERNMENT fol::l-ft<j -SSS 

762 WA SHiNGTON AVENUE. ALBANY. NEW YORK 12231 
(518} 474-2518. 2 791 

Apr il 24, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Lonergan~ 

I have rece i ved your letter of April 11, which pertai ns to 
a request for a draft of the Town of Ticonderoga's comprehensive 
devel opment plan. 

By way of background, sane time ago , the Town hired a 
consultant, an attorney, to prepare the plan. Altho ugh a portion 
o f it was made ava ilable to you, you were informed that the re
mainder had not yet been completed. You were also t old that it 
would be made availab le when the Town received it. Most 
recently, the same record was requested by another citizen, who 
was informed tha t it would be made available 11 0 n a o ne-to-one 
basis 11 in Town offices. In a related area, you have contended 
that a realtor who serves o n the Planning Board is involved in 
"an outrageous conf l ic t here or breach of ethics". 

In this regard, I offer the follow i ng comment s. 

First, assuming that the record in question can or will be 
made available for inspect i on at Town offices, I bel ieve that the 
record must a l so be made ava i lable for copying. Further, as I 
have advised in previous correspondence, an agency must in my 
opinion mail copies of avai labl e records to an applicant upon 
payment of the requisite fees for copying and postage. So long 
a s those charges are paid, I do not b elieve that an applicant can 
be required to travel to a government office for the purpose of 
inspecting a record. 
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Second~ as you are aware, the Committee on Open Government 
is authorized to advise with respect to the Freedom of Informa
tion and Open Meetings Laws. As such, this office has neither 
the jurisdiction nor the expertise to comment regarding allega
tions of conflicts of interest. 

I regret that I cannot be of greater assistance. Should 
any questions arise~ please feel free to contact me. 

RJF:jm 

Sincerely, 

~ j 'f/~, 
Robert J. Freeman 
Exifcutive Director 

cc: Town Clerk, Tow-n of Ticonderoga 
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The staff of the Commi ttee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Anthony: 

I have received your letter of April 19. 

You referred to requests made to the "Governor' s Committee 
on Motion Picture and Television Development" that were 
unanswered. As such, you asked whether tha t agency is exempt 
from the Freedom of Information Law "as is the Commission on 
Government I ntegrity". You also asked: "Just how much of 
Governor Cuomo's government IS exempt from the NYS FOI Law" 
{emphasis yours), and you requested "the l is t of NYS FOI Ex.empt 
agencieg and entities 11

• 

In thi s regard, I offer the follCMing comments. 

F i rst, the Freedom of Information Law is applicable to 
agency records. and section 86(3) of the Law defines the term 
"agency" to mean= 

•any state or municipal department, 
board, bureau, division, ccrnmission, 
committee, publ i c autho rity, public 
corporation, council, office or o ther 
governmental entity performing a 
governmental or proprietary function 
for the state or any o ne or more muni
cipalities thereof . except t h e judi
ciary or the state legislature." 
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Based on the foregoing, the Freedom of Information ~aw is appli
cable to all entities of state and local government in New York, 
except the judiciary (the courts). The State Legislature, 
although subject to the Freedom of Information Law, is treated 
specifically in section 88 of the Law. 

Second, this office maintains no list of agencies that are 
exempt from the Freedom of Information Law, and, in view of the 
definition of "agency", I would conjecture that no such list 
exists. 

Third, while the Freedom of Information Law applies to all 
agencies, in some instances statutes other than the Freedom of 
Informa.tion Law specifically exempt records from disclosure [see 
Freedom of Information Law, section---e7(2) (a)]. With respect to 
the Commission on Government Integrity, for examplek that agency~ 
which deals with inquiries 11 into matters concerning the public 
peace¥ public safety and public justice", operates pursuant to 
section 63 of the Executive Law. Subdivision {Bl of section 63 
states in part that; 

"Any officer participating in such 
inquiry and any person examined as 
a witness upon such inquiry who shall 
disclose to any person other than the 
governor or the attorney-general the 
name of any witness examined or any 
information obtained upon such in
quiry~ except as directed by the 
governor or the attorney-general, 
shall be guilty of a misdemeanor.n 

Consequently, certain records of the Commission are specifically 
exempted fran disclosure by statute. Moreover, having contacted 
the Commission, I was informed that it has no records that fall 
within the scope of your requests. 

Lastly# the Governor's office, the Executive Chamber, is 
subject to the Freedom of Information Law. The records access 
officer for the Executive Chamber is Mr. Harold Iselin, whose 
office is located at the Capitol, Albany, NY 12224. 

I believe that the foregoing is responsive to your 
questions. 

RJF:jm 

Sincerely. 

~~~-
Robert J~ Free.man 
Executive Director 
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Mr. Lawrence Levine ... 
The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The e n suing staff advisory opinion is 
based solely upon the facts pres ented in your correspondence. 

Dear Mr. Levine: 

I have received your letter of April 8, as well as the 
materials attached to it. 

Your inquiry pertains to a request for records relating to 
a medical examination, a psychiatric interview and an evaluation 
of those reports, which pertain to you, by the New York City 
Board of Education's Medical Bureau. You indicated that the 
records are maintained by the Medical Bureau. In response to the 
request, you were advised that "it is the pol icy and practice of 
the Medical Bureau, pursuant to the collective bargaini ng agree
ment between the Board and United Federation of Teachers, that 
medical records be provided to an individual's doctor upon that 
individual's written authorization". You wrote that Article 
21G4(b) of the collective bargaining agreement states that: 
"Upon the teacher's request to the Medical Div is ion, his phys i
cian shall have the right to examine his medical file". 

You have asked whether the collective bargaining agreement 
"proscribe[s] a teacher's access to his own medical file•. 
Further, if the agreement does prohibit disclosure, you asked 
whe t her "said proscription provide[s] a ground of denial, as 
defined by [section] 87(2) (a) through (i)• of the Freedom of 
Information Law. 

In this regard, I offer the following comments. 
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First, I do not believe that the terms of a collective 
bargaining agreeraent can abridge rights of access to records 
conferred by a statute~ such as the Freedom of Information Law~ 
A contract between a public employer and a public employee union 
could not, in my view~ include provisions that effectively con
flict with a statute passed by the State Legislature and signed 
by the Governor .. 

Second, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a} through {i} of the Law. The 
only instance in which records must be withheld would involve a 
situation in which a statute other than the Freedom of Informa
tion Law prohibits the disclosure of records6 In such instances, 
section 87 (2) (a) of the Freedoru of Information Law would apply. 
That provision pertains to records that are nspecifically ex
empted from disclosure by state or federal statute". A collec
tive bargaining agreement would not constitute a statute, and. 
again, I do not believe that its terms could serve to diminish 
rights conferred by a statute~ Moreover~ it has been held that 
the public policy concerning access to records of government is 
fixed by the Freedom of Information Law. Onless records may be 
withheld in accordance with one or .more of the grounds for denial 
appearing in that statute, records must 1 according to the Court 
of Appeals, be disclosed [see Doolan v. BOCES, 48 NY 2d 341, 347 
(1979)]. 

Third# I believe that one of the grounds for denial may, 
under the circlmtstances, be relevant, depending upon the nature 
of the records sought and the function of the Medical Bureau. 
Since the records in question were prepared by or for the Medical 
Bureau and communicated within the Board of Education, they 
could, in my opinion# be characterized as •intra-agency 
materials•. Those kind,s of records fall within the scope of 
section 87(2) (g), which permits an agency to withhold records 
that; 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; 

iii. final agency policy or de
terminations~ or 
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iv. external audits, including 
but not ~imited to audits performed 
by the cc,mptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, reccmmendation and the like could in 
my view be withheld. 

If the records sought are intra-agency materials, they 
would be available or deniable depending upon their contents. 
Those portions consisting of factual information, such as labor
atory test results and the like would, in my view, be available 
to you. However, those portions reflective of medical or psychi
atric opinions could be withheld under section 87(2} (g). 

You alluded to section 89 (2) {c), which states that disclo
sure would not constitute "an unwarranted invasion of personal 
privacyn when a person seeks records pertaining to himself, un
less a different ground for denial may appropriately be asserted. 
In this instance, a different ground for denial, section 
87 (2) {g), might be applicable as a basis for withholding the 
records in whole or in part, depending upon their contents. 

Lastly, section 89{6) of the Freedom of Information Law 
states that nothing in that statute •shall be construed to limit 
or abridge any otherwise available right of access at law or in 
equity of any party to records 11

• In this regard~ another 
statute1 section 18 of the Public Health Law, generally grants 
patients rights of access to medical records pertaining to them 
relating to their examination or treatment from a health care 
provider or treating physician. If the records in question could 
be characterized as patient information, it appears that rights 
conferred by section 18 of the Public Health Law would provide 
rights in excess of those granted by the Freedom of Information 
Law. If, however, section 18 of the Public Health Law does not 
apply. rights of access would~ in my opinion, be governed by the 
Freedom of Information Law. Having contacted the Board's Office 
of Legal Services on your behalf to discuss the functions of the 
Medical Bureau. it appears that the Medical Bureau is not a 
provider of medical treatment~ If that is so, the Freedom of 
Information Law, rather than section 18 of the Public Health Law, 
would govern rights of access to the records in question. 
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I hope that I have been of some: assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: Deborah King 

Sincerely, 

jJJVJ;-1,f~ 
Robert J. Freeman 
Executive Director 
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April 24, 1989 

I have received your letter of April 14 and the materials 
attached to it, which reached this office on April 21. 

By way of background, you have requested various records 
from the New York City Police Department, some of which have been 
made available, while others have not been disclosed. You have 
11 appealed" to the Committee on Open Government concerning the 
denial. 

In this regard, I offer the following comments. 

First, the Committee on Open Government is not empowered 
to render a determination following an appeal. This office may 
advise with respect to the Freedom of Information Law. It has no 
authority, however, to enforce the Law or to compel an agency to 
grant or deny access to records. 

Second, having reviewed the correspondence, it appears 
that the issue involves your request for records indicating 
whether certain named pol ice officers "ever applied for a search 
warrant since becoming officers - up until the year 1984". In 
response to that request, you were informed that 11 your request is 
denied as it fails to reasonably describe the identity of the 
documents you are seeking 11

• You were also informed of your right 
to appeal the denial. The receipt of your ensuing appeal was 
ackno;,,ledged on February 16, and you were informed that efforts 
would be made to provide an 11 expeditious reply". Further, you 
wrote that in a letter dated April 5, the appeals officer, Mr. 
Thomas E. Slade, wrote that 11 the Police Department does not 
possess a specific record cumulatively showing the search war
rants requested by a particular police officer". Your other 
requests involved records indicating the procedure for applying 
for a search warrant. Those records were made available. 
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In my opinion, the issue relates to the requirement in 
section 89 (3) of the Freedom of Information Law that an appli
cant must 11 reasonably describe 11 the records sought. According to 
judicial decisions, to "reasonably describe 11 the records, an 
applicant must include sufficient detail to enable agency offi
cials to locate and identify the requested records [see e.g., 
Konigsberg v. Coughlin, 68 NY 2d 245 (1986)1. Although your 
request might have been specific, the Department apparently does 
not maintain its records in a manner that permits the location or 
retrieval of warrants for which an individual police officer 
applied. Often an agency's capacity to locate records is depen
dent upon the nature of its filing system. If, in this instance, 
the Department does not file the reeords sought in a manner that 
permits their retrieval, it would appear that your request would 
have not reasonably described the records. 

Further, although in response to your request you were 
informed that the records were not reasonably described and that 
you could appeal, it is questionable in my view whether a re
sponse of that nature is a denial that can be appealed. In my 
view, if an agency cannot locate records, it can neither grant 
nor deny access to those records. As such, I do not believe that 
a response indicating that a request did not reasonably describe 
the records sought could be characterized as a denial that may be 
appealed. 

RJF:jm 

I hope that the foregoing serves to clarify the matter. 

Sincerely, 

~~·:1.f~ 
Robert J. Freeman 
Executive Director 
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':'he staff of the Commit tee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion i$ 
based solely upon the facts presented in your corresoondence~ 

Dear Mr. Bretti: 

I have received your letter of April 10~ as well as the 
materials attached to it4 

Having been informed by the Organized Crime Task Force 
that it had no records falling within the scope of your requests~ 
you recently received a letter indicating that 11 a file which 
contains documents that may fall within the terms of your re
quests has been discovered"+ You were also informed that you 
would be contacted for the purpose of letting you know whether 
any portions of the file fall within the scope of your requests 
and, if so, whether those documents must be disclosed under the 
Freedom of :.nformation Law~ 

In conjunction with the foregoing, you asked whether ~t 
would be 11 proper" to request 11 the release of an index reflecting 
upon any and all files~ ~ecords, documents and tapes pertaining 
to [you], [your] co-defendants and any prosecution witnesses who 
testified against (you]. n 

In this regard, I offer the following comments. 

The only "index" that is required to be prepared under the 
Freedom of Information Law is the "subject matter list", which is 
required to be maintained pursuant to section 87 {3) (c) of the 
Law. That provision states that: 
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ttEach agency sha:1 maintain~ •• a 
reasonably detailed current list 
by subject rr.a tter ~ of al 1 records 
in the possession of the agency, 
whether or not available under this 
article. 11 

Based on the foregoi~g, a subject matter list must include refer
ence, in reasonab:e detail, ~o the categories of records main
tained by an agency. There is no requirement, however, that a 
similar or equiva~ent list be prepared with respect to a parti
cular person or incident. 

It is also noted that section 89(3) of the Freedom of 
Information Law states that, unless Specific direction is pro
vided to the contrary, an agency is not required to create a 
record in response to a request. Therefore, if the Organized 
Crime Task Poree does not maintain an index or list containing 
the information to which you referred, it would not be obliged to 
prepare such an index in response to a request made under the 
Freedom of Inforrration Law~ 

In short. although you could request the index that you 
described, if no such record exists, the F~eedom of Information 
Law, in ~Y view, would not be applicable, and the agency would 
not be required to prepare such an index on your behalf~ 

RJF:jm 

I hope that I have been of some assistance. 

Sincerely, 

,w~'),~ _{. r/W----
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue adv isory opinions. The ensuing staff advisory opinion is 
based solel y upon the f ac ts presented in your corres pondence. 

Dear Mr. Nolen: 

I h ave received y our letter of April 12 , as well as the 
mater i als attached to it . 

According t o the correspondence, you directed an appeal to 
the Superintendent of the Lakeland School District for: 

"1) A complete list of the full 
names. t itles, salaries, (etc.) of 
each and every employee. (NYS 
Publ i c Officers Law Section 87 (3 )(b) ! 

2) A reasonably detailed and c urrent 
list of all the dccuments both access
ible and exempt under Freedom of Inf or
mation Act. (NYS Public Officers Law 
Section 87 (3) (c). 11 

The appeal was made fol l owing a denial of your initial- request by 
t he District's Records Access Officer. The application fonn 
indicates that the denial was -based on two grounds, that disclo
sure would result in na n unwa rranted invasion of personal 
privacy" and because the record or records are not maintained by 
the agency. 

You have requ es t ed an advisory opinion concerning t h e 
matter. In thi s regard, I of f er the following canments. 



Mr. Wallace s. Nolen 
April 25, 1989 
Page -2-

First, with certain exceptions, the Freedom of Information 
~aw does not require an agency~ such as a school district, to 
create records. Section 89{3) of the Law states in relevant part 
that: 

"Nothing in this article (the Freedom 
of Information Law) shall be construed 
to require any entity to prepare any 
record not in possession or maintained 
by such entity except the records speci
fied in subdivision three of section 
eighty-seven .•• " 

However. the provisions concerning the records that you requested 
are found in "subdivision three of section eighty-seven 11 of the 
Law. Specifically, that provision states in relevant part that: 

uEach agency shall maintain .•• 

(b) a record setting forth the name, 
public office address# title and salary 
of every officer or employee of the 
agencyr and 

(c) a reasonably detailed current list 
by subject matter, of all records in 
the possession of the agency# whether 
or not available under this article." 

As euch, the payroll record and the subject matter list described 
in paragraphs (b} and (c) of section 87(3) respectively are among 
the few records that an agency must maintain to comply with the 
Freedom of Information Law. 

Second, with respect to the payroll record and the protec
tion of privacy, it is true that section 87{2) {b} of the Freedom 
of Information Law permits an agency to withhold records or por
tions of records when disclosure would result in nan unwarranted 
invasion of personal privacyu. However, payroll inforrorltion has 
been found by the courts to be available under the Freedom of 
Inforroa.tion Law, and prior to the enactment of that statute [see 
e.g., Miller v. Village of Freeport, 379 NYS 2d 517, 51 AD 2d 
765, (1976}; Gannett co. v. Coun of Monroe, 59 AD 2d 309 
(1977), aff'd 45 NYS 2d 954 • (1978) • In Gannett, supra, the 
Court of Appeals held that the identities of former employees 
laid off due to budget cuts, as well as current employees, should 
be made available. In addition, as a general rule, thia Com
mittee has advised and the courts have upheld the notion that 
records that are relevant to the performance of the official 
duties of public employees are available, for disclosure in such 
instances would result in a permissible as opposed-to an unwar~ 
ranted invasion of personal privacy [Gannett, sugra; Capital 
Newspapers v. Burns, 109 llD 2d 292, alf'd 67 NY 2<'1 562 (1986), 
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Steinmetz v. Board of Education, East Moriches~ Sup. ct •• 
Suffolk Cty., NYLJ, October 30~ 1980; Farrell v. Village Board 
of Trustees, 372 NYS 2d 905 {1975); and Montes v. State, 406 
NYS 2d 664 {Court of c:ai.ms. 1978}]. As stated prior to the 
enactment of the Freedom of Information Law, payroll records: 

1
• .... represent important fiscal as wel 1 

as operational information. The iden
tity of the emplcyees and their salaries 
are vital statistics kept in the proper 
recordation of departmental functioning 
and are the primary sources of protec
tion against employment favoritism. 
They are subject therefore to inspection° 
[Winston v. Mangan, 338 NYS 2d 654, 664 
(1972)]. 

In sum, I disagree with the denial of your request for the 
payroll record. Moreover, based on the language of the Freedom 
of Information Law and its judicial interpretation, I believe 
that the record sought should be made available. 

Third, with regard to the subject matter list, in terms of 
it contents, it is clear that a subject matter list is not re
quired to consist of an index of each and every record maintained 
by an agency. Rather, I believe that it is intended to consist 
of a list~ by category, of the kinds of records maintained by an 
agency, whether or not the records are accessible to the public 
under the Law. Further, the regulations promulgated by the Com
mittee on Open Government, which have the force and effect of 
law, provide in part that "The subject matter list shall be 
sufficiently detailed to permit the identification of the cate
gory of the record. sought" [21 NYCRR section 1401.6(b)]. 

I hope that I have been of some assistance. 

RJF:jm 

cc: Superintendent of Schools 

Sincerely, 

~J.f~ 
Robert J. Freeman 
Executive Director 

William D. Spinelli, Records Access Officer 
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Mr~ John J.. Pionz io 
Superintendent 
Limestone Union F=ee School 
100 Main Street 
Limestone, NY 14753 

Dear Mr. Pionzio: 

I have received your letter of April 14 in which you re
quested a recapitulation of our recent conversation concerning 
records used and prepared in the process leading to the adoption 
of a budget. 

In this regard, I offer the following comments. 

First, the Freedom of Information Law is applicable to all 
records of an agency. such as a school district~ Section 86(4) 
of the Law defines the term "record" expansively to include: 

11 any inforrna. tion kept, held, filed, 
produced or reproduced by, with or 
for an agency or the state legisla
ture# in any physical form whatsoever 
including, but not limited to# re
ports, statements, examinations, 
memoranda, opinions, folders, files~ 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms~ computer 
tapes or discs, rules regulations or 
codes .. • 

As such, al though document a might be characterized as 11 draftst1 or 
worksheets, for example, I believe that they constitute 11 records" 
as defined by the Freedom of Information Law. Further, it has 
been held that "work papers•~ notes and similar materials are 
"records" subject to rights of access granted by the Freedom of 
Information Law [see e.g., Polansky v. Rega~, 440 NYS 2d 356, 
81 AD 2d 102 (1981); Steele v. NYS Department of Health, 464 NYS 
2d 925 (1983)]. 
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Second, as a general matter, the Freedom of Information 
Law is based on a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more of the 
grounds for denial appearing in section 87 (2) (a) through {i) of 
the Law~ It is also noted that the intrcductory language of 
section 87(2) refers to the capacity to withhold •records or 
portions thereof" that fall within the scope of the grounds for 
denial that follow. The phrase quoted in the preceding sentence 
indicates that a single record may be accessible or deniable in 
whole or in part. That phrase, in my view, also imposes an obli
gation upon agency officials to review records sought in their 
entirety to determine which portions, if any, may justifiably be 
withheld. Therefore, even though some aspects of a record may be 
withheld, the remainder would be available. 

Third, in my view, two of the grounds for denial may be 
relevant with respect to the records in question. 

Section 87(2} (c) provides that records rr~y be withheld to 
the extent that disclosure nwould impair present or imminent 
contract awards or collective bargaining negotiationsn. If a 
proposed expenditure refers to services that must be negotiated 
with contractors or that are subject to bidding requirements, 
disclosure of those figures might enable contractors to tailor 
their bids accordingly, to the potential detriment of the 
District and its taxpayers. To the extent that disclosure would 
"impair" the process of awarding contracts or collective bargain
ing negotiations, it would appear that those portions of the work 
papers could be withheld. 

The other ground for denial of relevance is section 
87 (2) (g}, which, due to its structure, often requires disclosure~ 
The cited provision states that an agency may withhold records 
that, 

"are inter-agency or intra-agency 
:materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public: 

111. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government •• ,." 
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It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual infonration, instructions to staff that 
affect the public, final agency policy or determinations or ex
ternal audits must be ma.de available, unless a different ground 
for denial applies. Concurrently, those portions of inter-agency 
or intra-agency materials that are reflective of opinion, advice, 
recommendation and the like could in my view be withheld. 

In a case involving so-called 11 budget worksheets 11 main
tained by the State Division of the Budget, it was held that 
numerical figures, including estimates and projections of pro
posed expenditures, are accessible, even though they may have 
been advisory and subject to change. In that case, I believe 
that the records at issue contained three columns of numbers 
related to certain areas of expenditures. One column consisted 
of a breakd(7.tln of expenditures for the current fiscal year: the 
second consisted of a breakdown of proposed expenditures recom
mended by a state agency: the third consisted of a breakdown of 
proposed expenditures recommended by a budget examiner for the 
Division of the Budget. Although the latter two columns were 
merely estimates and subject to modification, they were found to 
be •statistical tabulationsn accessible under the Freedom of 
Information Law as originally enacted [see Dunlea v. Goldrnark, 
380 NYS 2d 496, aff'd 54 AD 2d 446, aff'd 43 NY 2d 754 (1977)]. 
At that time, the Freedom of Information Law granted access to 
"statistical or factual tabulations 11 [see original Law, section 
88(1) (d)]. Currently, section 87 (2) (g) (i) requires the disclo
sure of 11 statistical or factual tabulations or data". As stated 
by the Appellate Division in Dunlea: 

"[I]t is readily apparent that the 
language 'statistical or factual' 
tabulation was meant to be something 
other than an expression of opinion 
or make argument for or against a 
certain position. The present re
cord contains the form used for work 
sheets and it apparently was de
signed to accomplish a statistical 
or factual presentation of data 
primarily in tabulation form. In 
view of the broad pol-icy of public 
access expressed in section 85 the 
work sheets have not been shown by 
the appellants as being not a record 
made available in section 88" (54 AD 
2d 446, 448). 

The Court was also aware of the fact that the records were used 
in the deliberative process, stating that: 
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"The mere fact that the document is 
a part of the 'deliberative• process 
is irrelevant in New York State 
because section 88 clearly makes the 
back-up factual or statistical in
formation to a final decision avail
able to the public. This necessar
ily means that the deliberative 
process is to be a subject of exami
nation although limited to 
tabulations. In particular, there 
is not statutory requirements that 
such data be limited to 'objectivet 
information and there is no apparent 
necessity for such a limitation" 
lid. at 449). 

Based upon the language of the determination quoted above, 
which was affirmed by the state's highest court, it is my view 
that the records in question, to the extent that they consist of 
11 statistical or factual tabulations or data", are accessible 
under the freedom of Information Law. 

Further, it has been held that statistics and facts that 
may be "intertwined• with opinions~ for instance, should be 
available~ Specifically, in Ingram v. Axelrod~ a decision ren
dered by the Appellate Division, Third Department, the Court 
stated that: 

"Respondent, while admitting that the 
report contains factual data, con
tends that such data is so inter
twined with subjective analysis and 
opinion as to make the-entire re
port exempt. After reviewing the 
report in camera and applying to it 
the above statutory and regulatory 
criteria, we find- that Special Term 
correctly held pages 3-5 ('Chronology 
of Events' and 'Analysis of the Re
cords1} to be disclosable. These 
pages are clearly a 1 collection of 
statements of objective information 
logically arranged and reflecting 
objective reality•. (10 NYCRR 50.2 
[bl.]· Additionally, pages 7-11 
(ambulance records, list of inter

views, and reports of inte.n,iews} 
should be disclosed as 'factual data'. 
They also contain factual information 
upon which the agency relies (Matter 
of Miracle Mile Assoc. v Yudelson, 68 
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AD2d 176, 1811 mot for lv to app den 
48 NY2d 706). Respondents erroneously 
claim that an agency record necessarily 
is exempt if both factual data and 
opinion are intertwined in it: we have 
held that' [tJhe mere fact that some 
of the data might be an estimate~ 
a recommendation does not convert it 
into an expression of opinion• {Matter 
of Polansky v Regan, 81 AD2d 102, 104~ 
emphasis added). Regardless, in the 
instant situation, we find these pages 
to be strictly factual and thus clearly 
disclosable" [90 AD 2d 568, 569 (1982) J. 

In short, even though statistical or factual information may be 
11 intertwined" with opinions, for instance, the statistical or 
factual portions should in my opinion be disclosed, unless dif
ferent grounds for denial apply. 

! hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely., 

Robert J. Freeman 
Executive Director 
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April 25, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisocy opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Galloway: 

I have received your letter of April 6 in which you re
quested an advisory opinion concerning the Freedom of Information 
Law. 

According to your letter, you were recently denied parti
cipation in the Temporary Release Program. The rules of the 
Department of Correctional Services adopted in conjunction with 
the program, under the circumstances1 require that the sentencing 
judge be contacted to submit a recommendation concerning an 
inmate's participation in the program. Since you were informed 
that the judge's response was negative, you requested copies of 
the correspondence to and from the judge "to substantiate the 
alleged negative response". The request was denied, and you have 
requested an opinion concerning rights of access to the records 
in question. 

In this regard~ I offer the following comments. 

ordinarily, corrununications between or among government 
officials would fall within the scope of section 87- (2) (g) of the 
Freedom of Information Law, which pertains to "inter-agency and 
intra-agency materials". Under that provision, those aspects of 
inter-agency or intra-agency materials reflective of advice, 
opinions, recommendations and the like may, in my view, justi
fiably be withheld. 
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~evertheless, in this instance, I do not believe that 
section 87 (2} (g) would serve as a basis for denial, because the 
courts are not agencies for purposes of the Freedom of ~nforma
tion Law. Section 86(3) of that statute defines the term 
"agency" to include: 

"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature~" 

In turn, section 86 (1) defines "judiciary" to rnean: 

11 the courts of the state, including 
any municipal or district court, 
whether or not of record. 11 

Since the courts are not agencies, and records produced by the 
courts are not agency records, correspondence between the Depart
ment and the judge would not in my opinion constitute inter
agency materials. 

Without kno;.;rledge of the contents of the correspond.ence, I 
could not conjecture as to whether any of the other grounds for 
denial appearing in section 87(2) of the Freedom of Information 
Law could appropriately be asserted. Assuming that none of those 
grounds for denial could be applied, it would appear that the 
correspondence should be disclosed. 

I point out that a denial of a request :may be appealed 
pursuant to section 89(4) (a) of the Freedom. of Information Law. 
That provision states in relevant part that: 

"any person denied access to a re-
cord may within thirty days appeal 
in writing such denial to the head* 
chief executive or governing body 
of the entity, or the person there-
for designated by such head, chief 
executive~ or governing body, who 
shall within ten business days of 
the receipt of such appeal fully ex-
plain in writing to the person re-
questing the records the reasons for 
further denial, or provide access to 
the record sought." 
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The regulations promulgated by the Department of Correctional 
Services pursuant to the Freedom of Information Law indicate that 
an appeal may be made to Counsel to the Department. 

RJF :jm 

I hope that I have been of assistance. 

Sincerely, 

~1,{N>--..____ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Hendy: 

I have received your letter of April 17, in which you 
referred to my opinion of April 11. 

In your letter, you wrote that you 11 cannot know what to 
request 'if' [youJ do not know what are the names of the docu
ments that, in which [your] name appear 11

• As such, you again 
expressed a desire to obtain the 11 subject matter list which refer 
to the categories of records maintained by the N.Y.P.D. in which 
[your] name appear, for the arrest of August 18, 1986 11 • You also 
asked whether you can "bring this matter to court using 11 the 
opinion of April 11. 

In this regard, having reviewed my opinion of April 11, it 
appears that you failed to understand its contents or read it 
carefully. To reiterate my comments, the subject matter list 
required to be maintained pursuant to section 87 (3) (c) of the 
Freedom of Information Law must refer, in reasonable detail, to 
the categories of records maintained by an agency. The Freedom. 
of Information Law does not require that a subject matter list be 
prepared with respect to records relating to a particular person 
or incident. Therefore, the Department is not required to main
tain such a list concerning the categories of records it main
tains in relation to your arrest. 
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I also pointed out ~hat the Freedom of =nformation Law 
does not require you to kna.,;,, the "names of the doci.=nents 11 in 
which your name appears in order to make a request. By way of 
,background, when the ?reedom of Information Law was enacted in 
1974, it required an applicant to request 11 identifiabl e 11 records .. 
That standard in some instances precluded applicants from effec
tively requesting records if they could not "'identify 11 the 
records. The Freedom of Information Law, however, was replaced 
and repea!ed in 1978. T~e current standard for making requests, 
section 89 {3), requires that an applicant "reasonably describe" 
the records sought. Under that standard, an applicant is not 
required to identify or name the records in which he is 
interested. Rather, a request should merely include sufficient 
detail to enable agency officials to locate the records~ 

Lastly, I cannot tell you whether you should bring the 
matter to court on the basis of my earlier opinion. However~ I 
would conjecture that such an attempt, for reasons described 
herein and earlier, would fail. Rather than initiating a judi
cial proceeding or continuing to request a "subject matter list• 
of records pertaining to you and your arrest1 it is suggested 
that you submit a new request that 11reasonably describes 11 the 
records that you seek. Such a request should include as much 
detail as possible in order that Department staff can locate the 
records. 

~ RJF:jm 

I hope that the foregoing serves to clarify the matter. 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The staff of the Committee on 0Een Government is authorized to 
issue advisory opinions~ The ensuing staff advisory opinion is 
based solely uEon the facts presented in your corres2ondence~ 

Dear Mr. Flowers: 

I have received your letter of April 12. 

You described situations in which an agency fails to re
spond to a request within five business days of the receipt of a 
request~ and you asked what recourse. if any, there might be~ 

In this regard~ the Freedom of Inform;.ttion Law and the 
regulations promulgated by the Committee on Open Government {21 
NYCRR Parte 1401)1 which govern the procedural aspects of the 
Law, provide guidance. Specifically~ section 89(3) of the Free
dom of Inform;.ttion Law and section 1401.5 of the Committee's 
regulations provide that an agency must respond to a request 
within five business days of the receipt of a request. The re
sponse can take one of three forms. It can grant access, deny 
access. and if so. the denial should be in writing stating the 
reaso~s. or the receipt of a request may.be acknowledged in writ
ing if more than five business days is necessary to review or 
locate the records and determine rights of access. When the 
receipt of the request is acknowledged within five business days, 
the agency has ten additional business days to grant or deny 
access. Further~ if no response is given within five business 
days-Of receipt of a request or within ten business days of the 
acknc,;.,ledgement of the receipt of a requestr the request is con
sidered nconstructively denied" [see regulations, sections 
1401. 5 (d) and 1401. 7 (cl]. 
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In my view. a failure to respond within the designated 
t.ime limits resu: ts in a denial of access that may be appealed to 
the head of the agency or whomever is designated to deterrr,ine 
appeals~ That person or body has ten business days from the 
receipt of an appeal to render a determination~ MoreO\ler, ccpies 
of appeals and the de~erminations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89{4) (a}]. 

In addition, it has been held that when an appeal is :made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) {a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her atlministrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388~ appeal 
dismissed 57 NY 2d 774 (1982)]. 

You also requested information concerning "a general 
definition of I Intra-Agency & Inter Agency' materials". In 
brief, inter-agency materials would consist of records trans
mitted between or among agencies. lntra~agency materials would 
consist of records transmitted between or among officials within 
an agency. 

Section 86(3) of the Freedom of Information Law defines 
the term 0 agency" to mean: 

"any state or rr,unicipal department, 
board, bureau~ division, commission, 
committee, public authority, public 
corporation. council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature.• 

As such, the Freedom of Information Law generally applies to 
records maintained by entities of state and local governrr~nt in 
New Yqrk. 

Lastly, as you may be aware, section 87 (2) (g} deals spec-i
fically with inter-agency and intra-agency materials and states 
that an agency may withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data: 

ii. instructions to staff that 
affect the public; 
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111. final agency policy or de
terminationsr or 

iv. external audits, including 
but not Limited to audits performed 
by the comptroller and the federal 
government. ••• 11 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
naterials ~ay be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or ex
ternal audits must be made available, unless a different ground 
for denial applies. Concurrently, those portions of inter-agency 
or intra-agency materials that are reflective of Opinion, advice, 
~ecanmendation and the like cou:d in my view be withheld. 

I hope that I have been of some assistance. Should any 
further questions arise1 please feel free to contact me. 

RJF :jm 

Sincerely, 

~~J.f,,_.,__-
Robert J. Freeman 
Executive Director 
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The staff of the Committee on open Government is authorized to 
issue advisory oeinions. The ensuing staff advisory 9Pinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Thomas: 

I have received your letter of April 14, as well as the 
correspondence attached to it. 

According to the materials, you requested an "IG-64 form 11 

from the head clerk at your facility. That form is an inventory 
of an inmate's property that is stored for him. You wrote that 
the request "was denied on the ground that no I-64 form existed 
for the requested date (Aug. 1988) ••• ". You have since appealed 
to the Office of Counsel 

In this regard, I offer the following comments. 

First, the Freedcnn of Information Law pertains to existing 
records. Therefore, if the record sought does not exist, the 
Department would not be obliged to create such a record on your 
behalf [see Freedom of Information Law, -section 89 (-3}]. Further, 
assuming that the record sought does -not-•exist, the Department 
could neither grant nor deny access to it. - •As such, the response 
to your request could not likely be characterized as a denial. 

Secondt to the extent that records do -exist§ the- Freedom 
of Information Law is based upon a presumption of access. Stated 
differently, all records of an agency are available.- except to 
the extent that records or portions-thereof fall within one or 
more grounds for denial appearing in section 87(2) (a) through·(i) 
of the Law •... Further, having discussed the matter with a Depart
me-nt official, it was agreed that an I~64 form pertaining to an 
inmate's property should be disclosed to the inmate [see Freedom 
of Information Law, sections 87(2) (g) (i) and 89(2) (c)]. 
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Third~ the problem may be that your request was too 
specific. The form in question, if it exists~ might not be 
dated ''August 1988". Rather than specifying the month, it might 
be worthwhile to resubmit your request, and that you seek any 
I-64 form pertaining to you prepared from July of 1988 to the end 
of that year. 

I hope that r have been of some assistance. Shou~d any 
further questions arise, please feel free to contact me. 

Sincerely, 

4¼·(,/-
• 

Robert J~ Freeman 
Executive Director 

RJF :jm 
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May 1, 1989 

The staff of the Committee an Open Government is authorized to 
issue advisory ooinions. The ensuing staff advi s ory opinion is 
based solely upon the facts presented i n your correspondence. 

Dear Mr. Braz: 

I have received your letter of March 28, which reached 
this office on April 18. 

According to your letter, fol l owing a request for a parti
cular marriage record directed to the off ice of the City Clerk of 
the City of New York, Ms. Katherine Timon, General Counsel, 
wrote that: "Marr i age 1 i censes are not public records and are 
not subj ec t to the Freedom of Information Act 11

• You appealed the 
denial, which was affirmed, also by Ms. Timon. 

You have asked whether "marriage (and d i vorce) records• 
are public. In addition, you asked whether the City Clerk should 
have an appeals officer. 

In this.regard, I offer the following comments. 

First, although the Freedom of Information Law generally 
pertains to agency records, other statutes deal with the records 
in question. Section 19 of the Domestic Relations Law, entitled 
"Records to be kept by tCMn and city clerks", pertains to mar
riage records. As I understand that provision, the names of 
persons receiving marriage licenses are available to the public. 
This -rs not to suggest that all records concerning marriages in 
possession of town and city clerks are available, for some re
cords perta i n i ng to marriages might in my view justif i ably be 
withheld. 

More specif i cally, the first sentence of section 19(1) of 
the Domestic Relations Law states that: 
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"[E] ach to.,.n and city clerk hereby em
po.,.ered to issue marriage licenses shall 
keep a book supplied by the state de
partment of health in which such clerk 
shall record and index such information 
as is required therein, which book shall 
be kept and preserved as a part of the 
public records of his office. 11 

The fifth sentence, which pertains to related records, states 
that; 

"All such affidavits, statements and 
consents, immediately upon the taking 
or receiving of the same by the town 
or city clerk, shall be recorded and 
indexed as provided herein and shall 
be public records and open to public 
inspection whenever the same may be 
necessary or required for judicial 
or other proper purposes. 11 

Further, section 19 makes specific reference to marriage records 
kept by New York City, stating that: 

"Whenever an application is made for 
a search of such records in the city 
of New York, the city clerk of the city 
of New York may make such search and 
furnish a certificate of the result to 
the applicant upon the payment of a fee 
of five dollars for a search of one 
year and a further fee of one dollar 
for the second year for which search is 
requested and fifty cents each additional 
year thereafter." 

In view of- the foregoing, I believe that the names of 
persons who receive marriage licenses are available to any 
person, notwithstanding the purpose for which a request is made. 
The related materials to which reference is made in the fifth 
sentence are, however, available in my opinion only 11 when 
necessary or required for judicial or other proper purposes 11 • 

___ Consequently, I believe that section 19 (1) of the Domestic 
Relations Law provides a distinction in terms of rights of access 
between the book kept by a clerk that identifies the recipients 
of marriage licenses, which is accessible, and the related 
information, i.e., affidavits, statements and consents, which are 
available only- on a limited basis. 
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Viewir.g the ~ssue from a different vantage point, licenses 
or permits are in my opinion and have long been generally avail
able to the public, for they enable the public to kn01 whether a 
.person is qualified to engage in a particular activity, Le- i to 
drive an automobile, sell real estate, engage in the professions 
of cosmetology, medicine, teaching, law or even to own a firearm 
[see Penal law, section 400.00(5} and its interpretation by the 
Court of Appeals in Kwitny v. McGuire, 422 MY'S 2d 867, aff 1 d 77 
AD 2d 839, aff'd 53 NY 2d 968 (1981)]~ In terms of the Preedom 
of Information Law, it is my view that records identifying licen
sees would generally result in a permissible, rather than an 
unwarranted invasion of personal privacy. Further, while 
licenses and similar records are generally available, often re
lated materials may justifiably be withheld due to considerations 
of privacy [see e.g., Penal Law, section 400.00]. 

Second~ with respect to divorce records, subdivision (1) 
of section 235 of the Domestic Relations Law states that: 

"An officer of the court with whom 
the proceedings in a matrimonial action 
or a written agreement of separation 
or an action or proceeding for custody, 
visitation or maintenance of a child 
are filed, or before whom the testimony 
is taken, or his clerk 1 either before 
or after the termination of the suit 1 

shall not pen:i.it a copy of any of the 
pleadings, affidavits, findings of fact, 
conclusions of law, judgment of dissolu
tion, written agreement of separation 
or memorandum thereof~ or testimony, 
or any examination of perusal thereof, 
to be taken by any other person than a 
party, or the attorney or counsel of a 
party, except by order of the court." 

As such, as a general matter, the details of a divorce proceed
ing, for example, are considered confidential. 

However, subdivision (3} of section 235 states that: 

"Upon the application of any person to 
county clerk or other officer in charge 
of public records within a county for 
evidence of disposition, judgment or 
order with respect to a matrimonial 
actionf the clerk or other such officer 
shall issue a 'certificate of disposi
tion', duly certifying ~he nature and 
effect of such disposition~ judgment or 
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order and shall in no manner evidence 
the subject matter of the pleadings, 
testimony, findings of fact, conclu
sions of law or judgment of dissolution 
derived in any such action." 

Therefore, any person may request a "certification of disposi
tion" which indicates that a divorce has been granted. 

As such, unless you are a party to a divorce proceeding, 
records concerning a divorce proceeding are generally considered 
confidential, except with respect to the certificate of disposi
tion described earlier. 

Third, with respect to the responses to your request and 
appeal by the same person, I point out that section 89 (1) (b) (iii) 
of the Freedom of Information Law requires the Committee on Open 
Government to promulgate general regulations concerning the pro
cedural implementation of the Law (21 NYCRR Part 1401). In turn, 
section 87 (1) requires each agency to adopt regulations consis
tent with the Law and the Committee's regulations. Section 
1401.7 (a) of the Committee's regulations requires the designation 
of a person or body to determine appeals. Further, section 
1401. 8 (b) stat es in part that "The records access officer shall 
not be the appeals officer". Therefore, in my view, Ms. Timon 
should not have considered both your initial request and your 
appeal. 

Lastly, since you asked what your "next step" should be, a 
copy of this opinion will be sent to Ms. Timon in the hope that 
it will be persuasive. If it is not, your recourse would involve 
the initiation of a judicial proceeding under Article 78 of the 
Civil Practice Law and Rules. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Katherine Timon, General Counsel 
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Mr. Erwin 

The staff of the Committee on Open Government is author i zed to 
issue advisory opinions. The ensuing staff advi sory o pinion i s 
based solely upon the facts presented in your corr espondence. 

Dear Mr. Richt~ 

I have received your letter of April 17. 

You wrote that you are aware of right s conferred by the 
Social Services Law concerning records relating to reports of 
child abuse. HCMever, you asked whether those records would be 
available under the Freedom of Information Law. 

In this regard, I offer the following canments. 

First, as a general matter, the Freedcxn of Information Law 
pertains to a l l records of an agency and is based upon a presump
tion of access. Stated differently, all records of an agency are 
available, except to the extent that records or portions thereof 
fall . wi thin one or more grounds for denial appearing i n section 
87 (2) (a) through .(i) of the Law • 

. Second. the init i al ground for de~ial, section 87 (2) (a), 
pertains to records that "are specifically exempted from disclo
sure by state or federal statute". Section 422 of the Social 
Services Law deals with reports of child abuse maintained by the 
State Department of Social Services and l ocal departments. Sub
division 4. (A) of that statute prov i des in relevant part that: 

- · i•iieports made pursuant to this title as well as any other i nfor
mation obtained, reports written or photographs taken concerning 
such reports in the possession of t he department or local depart
ments shall be confidential and shall only be :made available 
to .... " persens- or entities specif ical-ly designated in the r e-
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mainder of that provision. As such, it is my view th.at reports 
and related records concerning child abuse are specifically 
exempted from disclosure by statute, and the Freedan of Inform.a
.t~on Law would not provide public rights of access to those 
records~ Similarly, I believe that any rights of access ta the 
records in question are conferred by the Social Services Law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

flt .,,..j,f 
IR>INNI I~. 

Robert J. Freeman 
Executive Director 
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The staff of t he Committee on Open Government is authorized to 
issue to advi s ory opi nions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Ms. Salmon: 

I have received your letter of April 15. 

You have requested an opinion concerning t he contents of 
minutes and the amount of detail that should be included in min
utes of meetings. 

I n this regard, the Open Meetings Law cont ains what might 
be viewed as minimum requirements concerning the contents of 
minutes. Specifically, section 106 of the Open Meetings Law 
states that: 

"1. Minutes shall be taken at all 
open meetings of a public body which 
shall consist of a record or summary 
of al l motions, proposals, resolu
tions and any other matter formally 
voted upon and the vote thereon. 

2. Minutes shall be taken at execu
tive s ess ions of any action that is 
taken by formal vote which shall con
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereon~ pro
vided, however, that such summary need 
not include any matter which is not 
required to be made public by the free
dan of information law as added by 
article six of this chapter. 
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3. Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of the 
freedom of information law within two 
weeks from the date of such meetings ex
cept that minutes taken pursuant to sub
division two hereof shall be available 
to the public within one week from the 
date of the executive session~'' 

Based upon the foregoing, it is clear in my view that 
minutes need not consist of a verbatim account of what was said 
at a meeting. Further, although a public body may choose to 
prepare expansive minutes, at a minimum, minutes of open meetings 
must include reference to all motions, proposals, resolutions and 
any other matters upon which votes are taken5 

With respect to executive sessionsz as a general rule, a 
public body subject to the Open Meetings Law may take action 
during a properly convened executive session [see Open Meetings 
Law section 105 (1}]. If action is taken during an executive 
session. minutes reflective of the action, the date and the vote 
must be recorded in minutes pursuant to section 106{2). It is 
noted that under section 106(3) of the Open Meetings Law minutes 
of both open meetings and executive sessions are available in 
accordance with the Freedom of Information Law. Nevertheless. 
various interpretations of the Education Law, section 1708(3), 
indicate that~ except in situations in which action during a 
closed session is permitted or required by statute# a school 
board cannot take action during an executive (see United Teachers 
of Northport v. Northport Union Free School District, 50 AD 2d 
897 {1975); Kursch et al v. Board of Educationt Union Free 
School District #1, Town of North Hempstead, Nassau County 7AD 2d 
92.2 {1959) 1 Sanna v. Lindenhurst, 107 Misc,. 2d 267, modified 
85 AD 2d 157 aff'd 58 NY 626 (1982)]. Stated differently, based 
upon judicial interpretations of the Education Law, a school 
board generally cannot vote during an executive session. 
Further, if no action is taken in an executive session, minutes 
of the executive session need not be prepared. 

Lastly# since its enactment in 1974, the Freedom of Infor
mation Law has contained an nopen meetings" requirement with 
regard to voting by members of public bodies. Specifically, 
section 87(3) of the Freedom of Information Law states in rele
vant part that: 

"Each agency shall maintain: 

{a} a record of the final vote of each 
member in every agency proceeding in 
which the member votes .. " 
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Consequently, when a school board takes actionf a record must be 
prepared that indicates the manner in which each member cast his 
or her vote. That record ordinarily should, in my opinion, be 
included as part of the minutes. 

I hope that I have been of sarne assistance. Should any 
further questions arise, please feel free to contact mea 

RJF:jm 

Sincerely, 

D. l 11.J: :1.I~ 
~';. Freeman 
Executive Director 
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Mr . Nathan E. Rudd 

The staff of the Committee on Open Government is autho rized to 
issue adv i sory opinions. The ensu i ng staff adv isory opinion is 
based sol ely upon the facts presented in your correspondence. 

Dear Mr. Rudd : 

I have received your letter of April 17 in which you des
cribed difficulties in obtaining information concerning the costs 
associated with the installation and construction of a water 
project in the Village of Asharoken. The project was carried out 
by the Suffolk County Water Authority and apparently involved 
funding from variou s sources, i ncluding the Village. 

Having revi ewed y our letter and the corresponde nce 
attached to it, I offer t he following canments. 

Firs t , it is noted that t he ti tle of the Freedom of Infor
mation Law may be somewhat misleading, for that statute pertains 
to existing records of an agency; it does not require agency 
officials to answer questions or explain the contents of the 
records. Further, section 89 (3) of t he Law states that, as a 
general rule, an agency is not required to create or prepare a 
record in response to a request. 

Second, to the extent that records exist, they are subject 
to rights of access. Sec tion 86(4) of the Freedom of Information 
Law defines the term "record" broadly to include: 

"any information kept. held, filed, 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re-
ports, statements, examinations. 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
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papers. designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discsr rules, regu
lations or codes~ 11 

Therefore, if an agency, such as the Vi:lage, maintains books of 
accounts, vouchers, checks, contracts or other information in 
sane physical for~. those documents would, in my opinion, con
stitute 0 records » that fal 1 within the scope of the Freedom of 
Inforrn.a.tion Law~ 

Third, section 89{3) of the Freedom of Information Law 
states that, when making a request, an applicant .nust 11 reasonably 
describe" the records sought. As such, although an applicant 
need not specify the records in which he is interested, a re~ 
quest must include sufficient detail to enable agency officials 
to locate the records sought. 

Fourth, in terms of rights of access, the Freedom of In
formation Law is based upon a presumption of access. stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 87 (2) (a) through {i} 
of the Law. 

Based upon your letter and the response to your request 
prepared by the Clerk, it appears that one provision may be par
ticularly relevant. Although that provision is one of the 
grounds for denial, due to its structure, it often requires 
disclosure.. Specifically, section 87 {2} {g} permits an agency to 
withhold records that: 

•are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; 

iii. final agency policy or de
terminationsr or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government~ ... " 
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It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. 

Many of the records in which you are interested were 
likely prepared by an agency, such as the Village or the Water 
Authority. However, much of the documentation likely consists of 
"statistical or factual tabulations or data" that must be dis
closed pursuant to section 87 (2) (g) (i). 

Lastly, while some of the records sought are apparently 
not maintained by the Village, they may be in the possession of 
the Water Authority. Therefore, it may be worthwhile to seek 
records from the Authority, again, reasonably describing the 
records in which you are interested. 

I hope that I have been of same assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: Dorothy Aiello, Village Clerk 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Devine tlushie 
87-a~1266 
Mid-Orange Correctional Facility 
900 Kings Highway 
Warwick, NY 10990 

Dear Mr. Hushie: 

r have received your letter of April 24. 

According to your letter, you directed a request under the 
Freedom of Information Law to Mr. Edwin Douglas, Chief Court 
Reporter in Queens County Criminal Court, to obtain transcripts 
of your arraignment proceedings. You were informed that the 
~equest could not be honored, for the reporters who may have 
prepared the transcripts are now retired and "are not in New York 
State jurisdiction•. As such. you req:uested "than an Order be 
issue[dJ" to Mr. Douglas to compel the production of the records 
in question. 

In this regard, I offer the following comments. 

First, the Committee on Open Government has no authority 
to issue a subpoena or compel the production of records. 

Second, the Canmittee is responsible for advising with 
respect to the Freedom of Information law. In this instance, I 
do not believe that the Freedom of Information Law is applicable. 

That statute pertains to records of an agencyt and section 
86 (3) of the Law defines the term 1tagency" to include: 

11 any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
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governmental or proprietary- function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 

In turn. section 86(1) defines Pjudiciary" to mean: 

"the courts of the state, including 
any municipal or district court. 
whether or not of record. n 

Based upon the foregoing provisions, the Freedom of 
ITation Law does not apply to the courts or court records. 
such# under the circumstances, ! do not believe that I can 
assistance to you. 

Infor
l\s 
offer 

! hope, however, that my comments have served to clarify 
the duties of the office and the scope of the Freeda:n of Informa
tion Law .. 

RJF:jm 

Sincerely~ 

~j.f~ 
Robert J. Freeman 
Executive Director 
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May 2, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solelx upon the facts presented in your correspondence. 

Dear Mr. Nicholas: 

I have received your letter of April 18. 

You wrote that you were assaulted in a courtroom during 
your trial in September of 1988~ In conjunction with the alleged 
assault, you asked how you can obtain statements under the Free
dom of Information Law from three county corrections officers, as 
well as hospital records and "minutes" of your trial. You also 
indicated, that having requested copies from the County Jail for 
your ffvisitation records, mental and medical record, phOne re
cords {incorn\pg and outgoing - legal and personal}" and the re
cords of your arrest and booking, you ~eceived no response. 
Further, you asked whether, under the Freedcm of Information Law~ 
you can "write to any possible witnessn to ask whether •they 
would write a sworn statement out for [you] on what they sawn~ 

In this regard, I offer the following comments. 

First, it is noted that the Freedom of Information Law 
pertains to existing agency records1 it is not a vehicle that 
enables you to have a person make a statement. Therefore, if the 
correction officers or witnesses have not prepared statements, 
the Freedom of Inforrna.tion Law would not require those persons to 
make or prepare statements on your behalf. 

Second, the Freedom of Information Law is applicable to 
records of an agency, and section 86(3) of the Law defines the 
term "agencyn to include: 
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"any state or ~unicipal department, 
board, bureau, division. commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 

In turn, section 86 (1} defines 11 judiciaryu to mean: 

"the courts of the state, including 
any ~unicipal or district court, 
whether or not of record." 

As such, ~he Freedom of Information Law generally applies to 
~ecords maintained by entitle$ of state and :ocal government, 
such as a county jail, for example.. However, it does not apply 
to the courts or court records, or to records of a private 
hospital. 

Third, medical records are generally available to a person 
who received treatment frcirn a hospital or physician pursuant to 
section 18 of the Public Health Law. Furthert although court 
records are not subject to the Freedom of Information Law, they 
are often available under other provisions of law, and it is 
suggested that a request for court records be directed to the 
clerk of the appropriate court~ 

Fourth, I point out that section 89{3) of the Freedom of 
Information Law requires that an applicant "reasonably describe" 
the records sought. Therefore, a request should contain suffi
cient detail to enable agency officials to locate the records* 

In terms of rights of access, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available. except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87 {2} (a) through (i) of the Law a I 
believe that your arrest and booking records should he available. 
Similarly, assuming that logs or similar records are kept con
cerning visitation or telephone uae, and that the agency can 
locate those portions of such records pertaining to your visitors 
or phone calls, l believe that those records would be available~ 
In the case of phone calls, unless a log or similar record is 
kept, it would be doubtful, in my view, that records of incoming 
or outgoing calls pertaining to you could be located. 

Lastly, with respect to procedure, the regulations promul
gated by the Committee on Open Government (21 NYCRR Part 1401}, 
which have the force of law, require that each agency designate a 
"records access officerR. The records access officer has the 
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duty of coordinating an agency's response to requests, and a 
request should be directed to that person. In addition, the 
Freedom of Information Law and the regulations provide diYection 
concerning the manner and time within which an agency must re
spond to requests~ Specifically, section 89(3) of the Freedom of 
Information Law and section 1401.5 of the Committee's regulations 
provide that an agency must respond to a request within five 
business days of the receipt of a request. The response can take 
one of three forms. :t can grant access, deny access, and if so, 
the denial should be in writing stating the reasons, or the re
ceipt of a request may be ackncwledged in writing if more than 
five business days is necessary to review or locate the records 
and determine rights of access~ when the receipt of the request 
is acknowledged within five business days, the agency has ten 
additional business days to grant or deny access. Further, if no 
response is given within five business days of receipt of a re
quest or within ten business days of the ackna-1ledgement of the 
receipt of a request, the request is considered "constructively 
denied" [see regulations, sections 1401.5 (d} and 1401~7 (c)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days frcm the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4) {a}]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) {a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a chal~enge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules (FlP;(d v. McGuire, 108 Misc. 2d 87 AD 2d. 388~ ap:s;.ieal 
dismissed 57 NY 2d 774 (19 82) J. 

Enclosed is an explanatory pamphlet that describes the 
Freedom of Information Law more fully~ 

I hope that I have been of som.e assistance. 

Sincerely, 

~1,fN+,___ 
Robert J. Freeman 
Executive Director 

RJF :jm 

Enc. 



COMMITTEE MEMBEFIS 

WILLIAM BOOKMAN 
JOHNC. EGAN 
DALL W . FORSYTHE 
1//ALTERW. GRUNFELO 
ST AN LUNDl~E 
L'-UAA l=JVERA 
DAVID A SCHULZ 
BARBARA SHAC K. Cha,, 
G,\ll S . SHAFFER 
GILBERT P. SMllH 
AAISCUA A WOOTEN 

F.XECLITIVE DIFIECTOR 
ROBERT J FREEM AN 

STATE OF NEW YORK 
DEPARTMENT OF STATE 
COMMITTEE ON OPEN GOVERNMENT 

162 WA SHINGTON AVENUE. AL BANY. NEW YO RK 12231 
(5 18) 474-2518. 2791 

May 2 , 1989 

Mr. Wallace s. Nolen 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing s taff adv isory op i nion i s 
based solely upon the facts presented in y our correspondence. 

Dear Mr. Nolen : 

I have received your letter of April 11, as well as the 
correspondence attached to it. 

Your inquiry pertains to the fee imposed by Dut chess 
County i n response to a request for computer tapes generated by 
the County's Real Prope r ty Tax Department. Although the County 
Attorney determined that the fee in question is based upon the 
actual cost of reproduction and you acknowledged my professed 
lack of expertise concerning computer t echnology , you asked that 
I "conf irm" a "l ine of thought" that you described concerning the 
issue. 

Due to my l ack of expertise regarding the technology, I 
do not fully understand the •steps" that you described in your 
"line of thought". Therefore, I choose not to offer an opinion 
based upon what woul d be conjecture on my part. 

You a lso asked whether an agency can: 

"come up with a formul a based sol el y 
on the number of pages that is printed 
out specifically f or the requestor, 
that the ' ac tual costs' of reproduc
tion of the electronic media' (no t 
the printing of the hard copy pages) 
is based on 25 [cents] times the 
number of i magined pages". 
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Assuming that I understand your question correctly, I believe 
that the answer would be in the negative. In its provisions 
concerning fees, section 87 (1) (bl {iii) of the Freedom of 
Information Law states an agency's rules and regulations must 
include reference to: 

"the fees for copies of records 
which shall not exceed twenty-five 
cents per photocopy not in excess 
of nine inches by fourteen inches, 
or the actual cost of reproducing 
any other record, except when a 
different fee is otherwise prescribed 
by statute." 

As such, if records are photocopied, an agency may charge up to 
twenty-five cents per photocopy. If a request involves "other 
records 11, i.e •• those that cannot be photocopied, the fee must be 
based upon the actual cost of reprcduction. In that circum
stance, the portion of section 87 (1) (b) (iii) concerning the 
twenty-five cent fee for photocopies is, in my view, irrelevant. 

Similarly, 11 [iJ f the agency admits that it doesn't need an 
original printout and a printout is specifically made for a 
requester", you asked whether the agency can demand twenty-five 
cents per page. In that kind of situation, as I understand it, 
the agency would not be making photocopies, but rather would be 
reprcducing, on paper, the contents of a computer tape or disk. 
If that is so, the fee should in my opinion be based not on the 
basis of twenty-five cents per copy, but on the basis of the 
actual cost of reproduction. 

Lastly, since your questions refer to the fee imposed by 
Dutchess County concerning your request for real property tax 
data, as indicated in my letter to you of April 7, it is reiter
ated that I was informed by County officials that a variety of 
actions, including the writing of new programs, were undertaken 
in an effort to accommodate you. As such, it appears that the 
County may have engaged in actions not required to be taken under 
the Freedom of Information Law. Further, I was informed that the 
fee was not based upon the number of pages or II imagined pages 11 , 

but rather on the cost of processing. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 
cc: Ian McDonald, County Attorney 

Sincerely, 

~J,{,-,,_L -
Robert J. Freeman 
Executive Director 
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May 3, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Washington: 

I have received your letter of April 18, which reached 
this office on April 24. 

According to your letter, you were found guilty by a jury 
in a proceeding conducted in 1982. You have alleged, however, 
that testimony given by witnesses who testified against you was 
false. As such, you indicated that you would like to obtain 
records from the office of the district attorney and/or the New 
York City Police Department. You have asked for assistance, 
because you 11 don 1 t know the first step in acquiring this 
information 11. 

First, pursuant to regulations promulgated by the Com
mittee on Open Government that govern the procedural aspects of 
the Freedom of Information Law (21 NYCRR Part 1401), each agency 
should have designated a "records access off icern. The records 
access officer has the duty of coordinating an agency's response 
to requests, and requests should be made to the records access 
officer. The records access officer for the New York City Police 
Department is Ms. Eneta McAlister, Public Information Section, 1 
Police Plaza, New York, NY 10038. A request may also be directed 
to the records access officer for the office of the appropriate 
district attorney. 

Second, section 89(3) of the Freedom of Information Law 
requires that an applicant "reasonably describe 11 the records 
sought. Therefore, when making a request, you should include 
sufficient detail to enable agency officials to locate the 
records. 
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Third, as a general matter, the Freedom of Information Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87 {2) (a) through (i) of the Law. 
Many of the grounds for denial are based upon the effects of 
disclosure~ As such~ the specific contents of the records in 
which you are interested would constitute the basis for your 
right to the records or an agency 1 s authority to withhold 
them .. 

Enclosed is an explanatory pamphlet concerning the Freedom 
of Information Law that may be useful to you .. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Enc. 

Sincerely~ 

Robert J. Freeman 
Executive Director 
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Mr. Terrence E. Mason 
87-A-5927 B-1-110 
Shawangunk correctional Facility 
P.O. Box 700 
Wallkill, NY 12589 

May 3, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory o~inion is 
based solely upon the facts presented in your corresEondence. 

Dear Mr. Mason: 

I have received your letter of April 18~ which pertains to 
the fee assessed for a copy of a medical record. 

According to your letter, a radiologist at the Horton 
Memorial Hospital performed an arthrogram of your left knee. A 
week later, you submitted a request under the Freedom of Informa
tion Law 11 for this computer print-out that [you] had seen in 
[your] medical folder when [youJ saw the facility doctor". In 
~esponse to the request. which involved "one sheet of paper", you 
were informed that the fee for a copy would be 85 cents. When 
you questioned the fee, you were informed that requests for medi
cal records no longer fall under the Freedom of Information Law, 
but rather under section 18 of the Public Health Law. 

You have requested m:y views on the matter. 
regard~ I offer the following cc:mments. 

In this 

First, by way of background, the Freedom of Information 
Law pertains to agency records, including those maintained by the 
Department of Correctional Services and its facilities. In terms 
of rights granted by the Freedom of Information Law, the Law is 
based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more of the 
grounds for denial appear in section 87(2} (a) through (i) of 
the Law,. 
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With respect to medical records, the Freedom of Informa
tion Law, in my view, likely permits that some of those records 
may be withheld in whole or in part, depending upon their 
contents. For instance, medical records prepared by Department 
personal could be characterized as "intra-agency materials" that 
fall within the scope of section 87 {2) {g) of the Freedom of In
formation Law. To the extent that such materials consist of 
advice, opinion, recommendation and the like, I believe that the 
Freedom of Information Law would permit a denial. 

Second, on January 1, 1987, a new statute, section 18 of 
the Public Health Law, became effective. In brief, that statute 
generally grants rights of access to medical records to the sub
jects of the records. 

With respect to fees, unless another statute permits 
the assessment of a different fee, records accessible under the 
Freedom of Information Law may be inspected free of charge, and 
the agency cannot impose a fee involving personnel costs, for 
instance. When copies are requested, an agency may charge up to 
twenty-five cents per photocopy for records up to nine by four
teen inches, or the actual cost of reproducing records that can
not be photocopied, unless otherwise provided by a statute other 
than the Freedom of Information Law. Section 18(2) (e) of the 
Public Health Law states that: 

"The provider may impose a reasonable 
charge for all inspections and copies, 
not exceeding the costs incurred by 
such provider. A qualified person 
[i.e., a patient] shall not be denied 
access to patient information solely 
because of inability to pay. 11 

Assuming that the Department may assess a fee as a provider pur
suant to the Public Health Law, it appears that the fee in ques
tion was likely appropriate. It is noted that I discussed the 
matter with a representative of the State Health Department, who 
suggested that, in his view, a fee regarding access to medical 
records could be based upon section 18 of the Public Health Law. 

To obtain additional information concerning access to 
medical records and the fees that may be charged for searching 
and copying those records, you may write to: 

Access to Patient Information Coordinator 
New York Department of Health 
Division of Public Health Protection 
Corning To;,,,er Building - Room 2517 
Empire State Plaza 
Albany, New York 12237 
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I hope that I have been of some assistance. 

RJF :jm 

Sincerely. 

~j,(,"-4-----
Rgbert J. Freeman 
Executive Director 
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May 3, 1989 

The staff of t he Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advi sory opinion is 
based sol ely upon t he facts pres ented in your correspondence. 

Dear Mr. Feitelberg: 

As you are aware, I have recei ved your letter of April 19 
and the correspondence attached to it. 

Accordi ng t o the materials, you r client o n December 11 
applied for the position of Director of Social Work Services at 
the Bellevue Hospital Center. The position was advertised on 
t hat date in the New York Times. During the fol l owing month, 
your client received a letter from the Director of Human 
Resources at the Center indicating that "there was a v i able can
didate presently working at the hospital and it was decided to 
promote from within for both morale and economic consi derations." 
Soon thereafter, on behalf of your client, you d i rected a request 
under the Freedom of Information Law for a variety of information 
concerning the person hired to fill the pos i tion and related 
i nformation concerning persons interviewed, the number of letters 
sent to applicants rejecting their applications, the name or 
names and title or titles of persons who decided to wi thdraw 
public advert i sing for the pos i tion and to promote from withi n, 
as well as related materials. In response to that request, cer
tain records were disclosed. However, you were also informed 
t hat various aspects of your request did not require a response 
under the Freedom of Information Law. Having appealed the 
denial, Mr. John E. Linville of the Office of Legal Affairs for 
the New York City Health and Hospitals Corporation wrote that the 
Freedom of I nformation Law does not require "the creation of new 
records or responses to interrogatories relating to agency 
business". 
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Consequently, Mr. Linville wrote that u:natte::-s such as those you 
raised which go beyond a request for records lie outside the 
scope of FOIL". After Mr. Limri:le's issuance of his determin
ation regarding your appeal, you requested a reconsideration, 
specifically with respect to three aspects of your request. 
Those three portions of your request involve: 

11 4. The names of all persona inter
viewed for the said position [Jirector~ 
Social Work Services], the dates of the 
said interviews~ and the number of 
applications for the said position 
which you received. 

"6. '!'he name or names and title or 
titles of the person or persons who 
made the decision to withdraw public 
advertising for the said position and 
1 to pro~ote fra:n within for both morale 
and economic considerations. 1 

117. The exact date on which the said 
decision was made. 11 

You questioned Mr. Linville' s rationale for the determination, in 
that he suggested t~at a response to your request would require 
the creation of a new record and that, therefore, the information 
was outside the ocope of the Freedo:n of ~nformation ~aw~ 

You have requested ;ny views concerning the matter. In 
this regard, I offer the following ccmments* 

First, the FYeedo:n of Information Law pertains to existing 
records. Section 89 (3} of the Law states in part that: "Nothing 
in this article [the F~eedom of lnforrration Law] shall be con
strued to require an entity to prepare any record not possessed 
or maintained by such entity ••• ". As such, the Freedom of Infor
mation Law does not require an agency to create a record in re
sponse to a request. Assuming that no records exist that fall 
within the scope of a request, an agency would not in my opinion 
be required to create record or answer questions. Under the 
circumstances, if there are no records indicating the names of 
persons interviewed for the position in question, the dates of 
those interviews or the number of applications for the position, 
the Health and Hospitals Corporation would not in my Opinion be 
required to prepare records containing the information sought. 
Similarly, if there are no records indicating the names and 
titles of persons who made the decision to withdraw advertising 
for the position and to promote frorr. within, or indicating the 
exact date on which the decision was made, I do not believe that 
the Corporation would be required to create records containing 
the information that you requested. 
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Second, in your request for a reconsiderationt you sug
gested that if the records sought do not exist or have never 
existed, or if they did exist and were destroyed or that they 
cannot now be found, "responses to that ef feet would have 
sufficed and would now in fact suffice". Here I point out that 
section 89(3) of the Freedom of Informtion Law also provides 
that, in a sit4ation in which a record does not exist or cannot 
be found, on request, an agency 11 shall certify that it does not 
have possession of such record or that such record cannot be 
founi after diligent search 11 • It might be worthwhile to request 
the certification described above pursuant to section 89(3) of 
the Freedom of Information Law~ 

I hope that r have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :j ro 

Robert J. Freeman 
Executive Director 

cc: John E. Linville, Appeals Officer 
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Mr. David Zin:nan 
Newsday 
Long Island, NY 11747 

The staff of che Committee on Ouen Goverm:\ent is authorized to 
issue advison:: 5?.2inions. The ensuing staff advisorr cpinion is 
based solell upon the facts presented in your correspoiidence. 

Dear Mr. Zinman; 

As you are aware 1 I have =eceived your recent letter and 
the materials attached to it. 

The materials consists of copies of minutes of executive 
sessions held between April of 1988 and March of this year by the 
Soard Managers of the Nassau County Medical Center. You have 
asked that I review- the minutes for the purpose of providing an 
opinion concerning the Board's compliance with the Freedom of 
Information and Open Meetings Laws. It is noted that you re
quested an advisory opinion involving similar issues approxi
mately a year ago. Therefore, many of my remarks will represent 
a reiteration of adv:ce offered in the earlier opinion. 

First, by way of background, the Open Meetings Law is 
applicable to meetings of pubiic bodies. Section 102(2) of the 
Law defines 1•public body" to mean: 

" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an-agency 
or department thereof~ or for a puhlic 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body." 
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I believe that the Board of Managers is a 11 public body 11 subject 
to the requ~rements 0£ the Open Meetings Law. Specifically, the 
Board consists of at least two members. It is, in my opinion, 
required to conduct its business by means of a quorum pursuant to 
section 41 of the General Construction Law. Further, the Board 
conducts public business and performs a governmental function for 
a public corporation, Nassau county. I point out# too, that a 
county board of supervisors is authorized to "establish a public 
general hospital 11 and designate the members of a bOard of 
managers pursuant to section 127 of the General Municipal Law. 
The powers and duties of boards of managers are conferred by 
section 128 of the General Municipal Law. 

Second, the Open Meetings Law is based upon a pres~~ption 
of openness. Stated differently, all meetings of public bodies 
must be conducted open to the public, except to the extent that 
an "executive session" may properly be convened~ Section 102(3) 
of the Open Meetings Law defines the phrase 11 executive session° 
to mean a portion of an open meeting during which the public may 
be excluded. Consequently, an executive session is not separate 
and distinct from an open meeting; rather it is a portion of an 
open meeting that enables a public body to consider certain 
issues in private. A public body cannot enter into an executive 
session to discuss the subject of its choice~ On the contrary, 
paragraphs (a) through (h} of section 105{1) of the Law specify 
and limit the tepics that may appropriately be considered during 
an executive session~ 

Having reviewed the minutes of executive sessions, at 
virtually every executive session, certain "personnel matters" 
were considered, such as issues involving appointments> leaves of 
absences, resignations and the like. Those and similar issues, 
insofar ae they involved matters pertaining to a particular per
son or persons, could in my opinion have been discussed during 
executive sessions.. Hc,,,,ever, I believe that others relating to 
personnel generally¥ and matters of policy1 should have been 
discussed in public. 

Because the topics that were considered during executive 
sessions were discussed under the heading of "personnel matters", 
I point out by way of background that the so-called "personnel 11 

exception for entry into executive session has been clarified 
since the original enact..~ent of the Open Meetings Law~ In its 
initial form, section 105(1) (f) of the Open Meetings Law per
mitted a public body to enter into an executive session to 
discuss: 

" ••• the medical# financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
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demotion, discipline, suspension, 
dismissal er removal of any person or 
corporation ••• '' 

Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
generally, tangentially, or in relation to policy concerns. 
However, the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy under the guise of privacy. 

To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several 
of which became effective on October 1, 1979. The recommendation 
made by the Committee regarding section 105(1} {f} was enacted and 
now states that a pub:ic body may enter into an executive session 
to discuss: 

" ••• the medical, financial, credit or 
employment history of a }2!rticular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline; 
suspension, dismissal or removal of 
a particular person or corporation.* .. 11 

(emphasis added). 

Due to the insertion of the term ~particular~ in section 105(1) 
(fl. I believe that a discussion of "personnel 0 may be considered 
in an executive session only when the subject involves a parti
cular person or persons, and only when one or more of the topics 
listed in section 105(1) {f} are considered. 

At this juncture, I will refer to specific executive ses
sions and CorniiU$!:nt on their propriety. some of the issues relate 
to personnel matters: others, in m:r- view, simply would not have 
qualified for consideration during executive sessions. Further, 
based upon my review of the minutes of executive sessions held 
over the course of a year, it appears that the Board fails to 
understand its obligations under the open Meetings Law and that 
numerous issues involving matters of policy have been discussed 
in private under the guise of "personnel matters",. 

Executive Session of March 27, 1989 

Item 3 includes reference to a motion approved to send 
letters of appreciation to persons who retire or leave the Medi
cal Center in good standing after ten or more years of service. 
Items 4 and 5 respectively inv-olved announcements that the Execu
tive Director of the Center was asked to serve on a HANYS policy 
canmittee and a Senate health committee and tha-t a meeting of the 
Joint Conference Committee would be held during the following 
month. 
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None of those discussions would in my opinion have fallen 
within the scope of section 105{1) (f) or any other provision 
permitting the holding of an executive session. 

Executive Session of 1''ebruary 27, 1989 

Item 4 referred to a report by the Executive Director 
concerning a seminar that he attended and plans to hold a seminar 
in May or June. Item 6 involved a discussion of financial and 
other support provided by the Auxiliary. Item 7 concerned a 
report of the hospital's annual audit. 

As I interpret the minutes, none of those items involved 
11 personnel II and should have been considered in public. 

Item 5 cor.sisted of an update on the status of search 
activities for certain positions. To the extent that the discus
sion focused on particular candidates for those positions, I 
believe that the executive session was proper. Howeveri if the 
discussion did not relate to particular persons. but rather des
cribed the general progress of search activities, the matter, in 
my view, should have been considered in public. 

Executive Session of January 23, 1989 

Under item 4, the Executive Cirector announced the insti
tution of a hospital-wide no smoking policy. Since the issue 
clearly involved a matter of policy, I do not believe that any 
basis for discussion of the issue behind c!osed doors could jus
tifiably have been asserted~ 

Item 5 involved a summa.ry of the Center 1 s malpractice 
experience in 1988 and included a rev-iew of the Center 1 s role in 
the "County litigation process". Assuming that the discussion 
was general and did not refer to any specific lawsuit, I do-not 
believe that it could properly have been considered in an execu
tive session. 

The provision in the Open Meetings Law concerning liti
gation is found in section 105(1} {d}t which permits a public body 
to enter into an executive session to discuss "proposed, pending 
or current litigationn. In construing the language quoted above, 
it has been held that; 

"The purpose of paragraph d is I to enable 
a public body to discuss pending litiga
tion privately. without baring its strategy 
to its adversary through mandatory public 
meetings' (Matter of Concerned Citizens to 
to Review Jefferson Val. Mall v. Town Bd~ 
of Town of Yorktcr,tn, 83 AD 2d 612, 613, 441 
NYS 2d 2921. The belief of the town's 
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attorney that a decision adverse to peti
tioner 'wou:d alnost ~ertainly lead to 
litigation• does not justify the conduct
ing of this public business in an executive 
session. To accept this argument would be 
to accept the view that any public body 
could bar the public from its reeetings 
simply be expressing the fear that liti
gation may resu2. t from actions taken 
therein. such a view would be contrary 
to both the letter and the spirit of the 
exception11 [Weatherwax v. TCMn of Stony: 
Point, 97 AD 2d 840, 841 (19 83)]. 

Based upon the foregoing, the exceptiOL is intended to permit a 
public body to discuss its litigation strategy behind closed 
doo~s. If litigation strategy in conjunction with a particular 
lawsuit was not discussed 1 I do not believe that there would have 
been a basis for conducting an executive session. 

With regard to the sufficiency of a motion to enter into 
an executive session pursuant to section 105(1) {d}, it has been 
held that: 

11 It is insufficient to rr..erely regurgitate 
the statutory language: to wit, 'discus
sions regarding proposed* pending or 
current litigation'. This boilerplate 
recitation does not comply with the intent 
of the statute~ To validly convene an 
executive session for discussion of pro
posed, pending or current litigation, the 
public body must identify with particu
larity the pending, proposed or current 
litigation to be discussed during the 
executive session" [Daily Gazette co.~ 
Inc. v. Town Board, Town of Cobleskill, 
44 NYS 2d 44, 46 (1981), emphasis added 
by court!. 

Under item 6# the Executive Director described the reasons 
nwhy some physicians did not return their reappointment applica
tionsn. On the basis of the minutes, it appears that the discus
sion did not focus upon any particular physicians~ but rather on 
the reasons £or their inability to fulfill the requirement. If 
that was so, I do not believe that the issue could properly have 
been discussed in the executive session~ 
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Executive Sessior. of December, 19. 1988 

Under item 4, a report was given regarding an Hexecut::..ve 
briefing 11 concerning a section of regulations of r.:he New York 
State Health Department. Tn my v~ew. there was r.o basis for that 
discussion to be held in private. 

!tem 5 involved the placement of residency programs on 
probationary sta t·.is, and an appeal of a decision placing the 
"OB/GYN residency p:.-ogram on probationary status". Assuming that 
the commentary merely informed the Board of the appeal and did 
not pertain to "litigar:ion strategy", a subject discussed 
earlier, I do not believe that the topic qualified for consider
ation in an executive session~ 

Item 6 concerned a presentation by two attorneys regarding 
the Hospita:' s compliance with a stipulation relative to the 
"reappointment and credentiating process11

, as well as the find
ings of an audit and plans for corrective action~ Again, assuning 
that the discussion did not involve "litigation strategyjj relat
ing to an ongoing lawsuit, it does not appear that any basis for 
entry into an executive session could have been asserted. 

A second item 6, which appears to have been erroneously 
numbered, pe~tained to the approval of a draft of proposed 
"Hospital and Governing Body Bylaws"~ In my view, that issue 
should clearly have been discussed in public. 

Executive Session of November 21, 1988 

Part B of item 3 dealt with approval of minutes of a meet
ing of the Credential Cowmittee. ~t does not appear that the 
minutes could have been considered during an executive session. 

Part C involved a discussion of a search contmittee and the 
necessary criteria that must be met to serve in a position~ If 
those issues involved criteria applicable to any person who 
might serve in the position, rather than the qualifications of a 
"particular person•, I believe that the issue should have been 
considered in public. 

Part D refers to a motion to establish a search committee 
to hire a medical director. Again, if the discussion involved 
the establishment of a committee, rather than the individuals who 
might serve on the committee or specific candidates for the posi
tion of medical director, the issue, in my view~ should have been 
discussed publicly. 
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Items 4, 5, and 6 dealt respectively with the distribution 
of articles concerning the ~esponsibilities of hospital governing 
bodies, an inspection conducted by the Joint Commission on 
Accreditation, and a draft of proposed changes to the Hospital 
and Governing Body Bylaws. None of those topics would, in my 
opinion, have qualified for consideration in executive session. 

Executive session of October 24, 1988 

Item 4 involved an announcement that ~inutes of the 
Quality Assurance COIO.mittee meeting would be discussed at the 
next Board meeting. I believe that the announcement should have 
been made during an open meeting~ 

Executive Sessions of September 26, August 22 and July 25, 1988 

Item 4 in the ~inutes of executive sessions of each meet
ing refer to the review and discussion of "case specific Quality 
Assurance materials". If the discussions related to specific 
cases, i~e., specific patients, it appears that the executive 
sessions would have been proper, for they likely would have in
volved the "medical historyQ of particular persons. If, however, 
the discussion involved certain kinds of cases or procedures and 
did not involve specific patients, it does not appear that the 
executive sessions were properly held. 

Executive Sessions of June 21, May 31 and April 25t 1988 

Under item 4 of the June 27 minutes, the Board reviewed 
and discussed minutes of the Administrative and Medical Quality 
Assurance Committees. The minutes indicate that: "A description 
of the case specific and physician specific process relative to 
tracking issues, which is being implemented, was discussed•~ If 
the discussion irwol ved the "processu rather than particular 
cases involving specific patients, I believe that the matter was 
improperly discussed in executive session. 

Sinilarly, in the May 31 and April 25 minutes, reference 
was made to minutes of the same t~o committees, as well as up
dates concerning progress on a •plan of Correction". For the 
reasons described in the preceding paragraph, it does not appear 
that the issues could have been discussed in private. 

In sum* each of the meetings referenced above included 
executive sessions of questionable validity. Moreover, many of 
the issues discussed during the executive sessions should 
clearly, in my opinion, have been discussed in public. 
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Lastly. as indicated earlier, I believe that the Board 
properly held executive sessions to discuss appointments, changes 
of status and proposed resignations of "particular personsn. 
HCiWever, the minutes that you enclosed have been redacted; the 
names of persons who were appointed, whose status was changed or 
who resigned have been deleted. 

In this regard, section 106(3) of the Open Meetings Law 
states that minutes shall be available to the public in accor
dance with the Freedom of Information Law. 

In brief# the Freedom of Information Law ia based upon a 
presumption of access. Stated differently, all records of an 
agency are available, except to the extent that records or por
tions thereof fall within one or more grounds for denial appear
ing in section 87 (2) (a} through (i} of the Law. 

While sections 87 (2) lb) and 89 (2) (a) of the Freedom of 
Information Law permit an agency to delete identifying details 
when disclosure would constitute "an unwarranted invasion of 
personal privacy", I do not believe that the deletions of the 
names were proper. On the contrary, I believe that certain as
pects of the Freedom of Information Law, as well as its judicial 
interpretation~ indicate that the names must be disclosed. 

section 87(3) (b) of the Freedom of Information Law re
quires that each agency maintain a record setting forth the name, 
public office address# title and salary of every officer and 
employee of the agency. That record~ which is accessible, would 
include reference to persons appointed and those whose status has 
changed. Moreover, it has been found by the state's highest 
court that the names of public employees who were terminated due 
to budget restrictions must be made available, for disclosure 
would result in a permissible rather than an unwarranted invasion 
of personal privacy [see Gannett co. v~ county of Monroer 5~ AD 
2d 309 (1977), aff'd 45 NY 2d 954 (1978)]. From my perspective, 
the identification of those employees who have resigned would 
result in a lesser invasion of privacy than in the case involving 
involuntary terminations. As such, I believe that the names that 
were deleted from the minutes should have been disclosed pursuant 
to the Freedom of Information Law. 

In an effort to enhance corr~liance with the Freedom of 
Information Law and the Open Meetings Law, a copy of this Opinion 
will be forw-arded to the Board of Managers. In addition# copies 
of the Open Meetings Law and an explanatory brochure concerning 
the Freedom of Information Law and the Open Meetings Law will be 
sent to the Board. 
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I hope that I have been of same assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

A,~;J-t{, Cuv·-------
Robert J. F~eeman 
Executive Director 

cc: C. Partricia Meyers, President, Board of Managers 
Board of Managers 
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Mr. John£. Benson 
84-A-1078 
Shawangunk Correctional Facility 
Box 700 
Wallkill, NY 12589 

Dear Mr. Benson: 

I have received your letter of May 2. 

You wrote that on April 11 you made requests for records 
relating to your conviction from the Cohoes Police Department 
and the Albany County District Attorney. You added that "each 
party was advised that if [you] received no answer within 10 days 
that an Appeal would be taken". Since you apparently received no 
response, you appealed to the committee on Open Government under 
section 89 (4) (a) of the Freedom of Information Law. 

In this regard, the Committee on Open Government has no 
authority to determine an appeal or otherwise compel an agency to 
grant or deny access to records. The provision concerning the 
right to appeal, which you cited~ states in relevant part that; 

"any person denied access to a re
cord may within thirty days appeal 
in writing such denial to the head. 
chief executive or governing body 
of the entity, or the person there
for designated by such head, chief 
executive 1 or governing body, who 
shall within ten business days of 
the receipt of such appeal fully ex
plain in writing to the person re
questing the records the reasons for 
further denial, or provide access to 
the record sought. In addition, each 
agency shall immediately forward to 
the committee on open government a 
copy of such appeal and the ensuing 
determination thereon.n 
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Although copies of appeals m~st be sent to the Committee, appeals 
should be made to the head or governing body of an agency, or the 
person designated to determine appeals. 

l point out that the regulations promu:gated by the 
committee on Open Gcrverrunent* which govern the procedural aspects 
of the Freedom of Information Law~ indicate that if an agency 
fails to respond ~o a request within five business days of the 
receipt of a requesL 11 such failure shall be deemed a denial of 
access by the agency" that may be appealed [see 21 MYCRR section 
1401.7{c)J. Therefore, if you have not received responses to 
your requests, I believe that you may appeal pursuant to section 
89 (4) (a) of the Freedon of Information Law .. 

I hope that! have been of some assistance. 

Sincerely, 

1l\4_Af\cs .(~ 
Robert J. Freeman 
Executive Director 

RJF;jm 
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Mr. Dannie Martin 
85-A-5787 
Great Meadow Correctional Facility 
P.O. Box 51 
Canstock, NY 12821-0051 

The staff of the Committee on Open Government is authorized ta 
issue advisory gpinions~ The ensuing staff advisory 02inion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Martin: 

I have received your recent letter, as well as the corres
pondence attached to it. 

According to your letter, you and a co-defendant were 
arrested in 1984 on burglary and robbery charges. Following the 
arrests, your co-defendant made "three different statements in
volving three totally different individual[s], wham he alleged 
participated with him in a burglary/robbery of July 17, 1984ft. 
Your request for copies of the statements has been denied by the 
Nassau County Police Department. Specifically# the Commissioner 
of Police wrote that: 

the 

•The disclosure of such statements 
interferes with valid law enforcement 
objectives by revealing confidential 
information and the names of persons 
who give such information in confidence, 
to this agency. Further, such disclo
sure tends to constitute an unwarranted 
invasion of personal privacy.• 

You have requested my opinion concerning the propriety of 
denial. In this regard, I offer the fallc,,.,.,ing comments. 

lt is emphasized at the outset that I am unfamiliar with 
the records in question. Nevertheless, it appears that the 
denial was proper. 
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Section 87 (2) (e) of the Freedom of Informa.tion Law permits 
an agency to withhold records that: 

nare compiled for law enforcement 
purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or judicial proceed
ings; 

ii. deprive a person of a ~ight to 
a fair trial or impartial adjudica
tion, 

iii. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation; 
or 

iv. reveal criminal investigative tech
niques or procedures, except routine 
techniques and procedures. ~ • n 

I would conjecture that the basis for denial within the provision 
quoted above is section 87 (2) (e} (iii). If indeed the statements 
would identify confidential sources if disclosed, or if the 
statements consist of nconfidential information relating to a 
criminal investigationn, section 87 (2) (e) {iii) would apparently 
constitute a valid basis for denial. 

The other provision upon which the County relied, section 
87 {2) (b), permits an agency to withhold records to the extent 
that disclosure would constitute an "unwarranted invasion of 
personal privacy". Assuming that the individuals named in the 
statements were not convicted, I believe that disclosure of the 
identities would result in an unwarranted invasion of personal 
privacy. If that is so, it appears that the denial was likely 
appropriate .. 

If you have additional or contrary information regarding 
the matter, my opinion might be different. HOitiever, if my 
assumptions are accurate, the denial appears to have been 
justified .. 
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I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Lk1 f .r ,.__ __ 
Robert J. Freeman 
Executive Director 

cc: Samuel J. Rozzi~ Commissioner of Polie 
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Mr. Richard B. Lyon 
82-C-626 
Clinton Correctional Facility 
Box 367A (Annex) 
Dannemora, NY 12929 

The staff of th~ Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solel~ upon the facts presented in your corresPQndence. 

Dear Mr. Lyon; 

I have received your letter of April 24, as well as the 
materials attached to it~ 

According to your letter, you are a "poor person11 and have 
been repeatedly been denied access to records maintained by a 
court, a police department and an office of a district attorney. 
As such. you have requested assistance in obtaining those 
records. 

In this regard, I offer the following comments. 

First, the Committee on Open Government is authorized to 
advise with respect to the Freedom of Information Law. which is 
applicable to agency records, and section 86(3) of the Law de
fines the term "agency" to includet 

ftany state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, councilt offioe or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or-more muni
cipalities thereof, except the judi
ciary or the state legislature.• 
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In turn, section 86(1) defines 0 judiciary• to mean; 

11 the courts of the state, including 
any municipal or district court, 
whether or not of record. 11 

Based on the foregoing, the Freedom of Information Law does not 
apply to the courts or court records. However, it is appli
cable to records of a police department or the office of a 
district attorney, both of which are "agencies 11. 

Second, although the Freedom of Information Law is in
applicable to the courts. other provisions of law (see e.g., 
Judiciary Law, section 255) often grant rights of access to court 
records. A request for any such records should be directed to 
the clerk of the appropriate court~ including sufficient detail 
to permit the location of the records. 

Third, to the extent that records are available under the 
Freedom of Information Law, agencies may charge up to twenty-five 
cents per photocopy, unless a different fee may be assessed under 
a statute other than the Freedom of Information Law [see section 
87{1} (b) {iii}]. The Freeda:n of Information Law does not require 
that fees be reduced or waived due to one's status as indigent~ 

Fourth, with respect to rights of access, the Freedan of 
Information Law is based upon a presumption of access. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 87(2} (a) through {i) 
of the Law. Since I am unfamiliar with the records in which you 
are interested, I could not conjecture as to the extent to which 
they should be disclosed or withheld .. Nevertheless, several 
grounds for denial may be relevant. For instance. section 
87{2) (b) permits an agency to withhold records when disclosure 
would constitute •an Ul'lW'arranted invasion of personal privacy•. 
To the extent that the records identify others, that provision 
may be relevant. Section 87{2} (e} enables an agency to withhold 
records ffcampiled for law enforcement purposes• under circum
stances specified in that provision. Section 87{2) (£) permits 
the withholding of records when disclosure would •endanger the 
life or safety of any person•.. Section 87 (2) {g-) deals with the 
authority to withhold •inter-agency or intra-agency .materials•. 
In short, the nature and content of records and the effects of 
their disclosure would determine rights of access to the records 
in which you are interested. 
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Lastly# pursuant to the regulations promulgated by the 
Committee on Open Government {21 NYCRR Part 1401}, which govern 
the procedural aspects of the Freedom of Information Law, each 
agency should have designated a •records access officer"~ The 
records access officer has the duty of coordinating an agency's 
response to requests# and requests should be directed to that 
person. 

Enclosed is an explanatory brochure that describes the 
Freedom of Information Law in detail that may be useful to you. 

RJF :jm 

Enc. 

I hope that I have been of sane assistance. 

Sincerely, 

Mrts5.f~ 
Robert J. Freeman 
Executive Director 
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Mr. Samuel Johnson 
72-A-1165 
Clinton Correctional Facility 
Box B 
Dannemora, NY 12929 

The staff of the Committee on Oen Government 
issue advisory opinions. The ensuing staff a 
based solely upon the facts presented in your 

Pear Mr. Johnson: 

is authorized to 
isory opinion is 

correspondence~ 

I have received your letter of April 25 in which you re
quested assistance in obtaining the trial court minutes of a 
proceeding conducted in 1972. You indicated that you have un
successfully attempted to obtain the records fran the Supreme 
Court* Bronx County. 

In this regard* I offer the following coin!tle'nts. 

First, the Committee on Open Government is authorized to 
advise with respect to the Freedom of Information Law. That 
statute is applicable to agency records* and section 86(3) de
fines the term "agency• to include: 

•any state or municipal- department, 
board, bureau, division, commission, 
committee 1 public authority* public 
corporation. council, office-or other 
governmental entity perfonning a 
governmental or proprietary function 
for the state or any one-or more muni
cipalities thereof* except the judi
ciary or the state legislature.ff 

In turn1 section 86(1) defines •judiciaryn to mean: 

nthe courts of the state, including 
any municipal or district court, 
whether or not of record~n 
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Based on the foregoing, the Freedom of Information Law does not 
apply to the courts or court records. 

Second, although the Freedom of Information Law is 
inapplicable, other provisions of law often grant rights of 
access to court records (see e~g~, Judiciary Law, section 255). 
As such, it is suggested that a request be directed to the clerk 
of the court in which the proceeding was conducted. Any such 
request should contain sufficient detail {names, dates, docket or 
indictment numbers, etc~) to enable court officials to locate the 
records. In addition, it might also be worthwhile to confer with 
an attorney. 

RJF :jm 

I hope that I have been of scnne assistance. 

Sincerely, 

~~ :f. f ,_____ 
Robert J. Freeman 
Executive Director 
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Mr. Neal Eugene Wiesner 
87-T-0119 
Clinton Correctional Facility 
Box 367A 
Dannemora, NY 12929 

Dear Mr. Wiesner: 

I have received a letter of April 24 from your father, Mr. 
Marcus Wiesner, as well as materials attached to it. 

According to his letter, you have had difficulty in 
attempting to obtain records from the New York City Police 
Department. Among the items of correspondence enclosed is a 
request, which identified the proceeding in which you were 
involved, for •a detailed list of any and all records maintained 
by [the Department] or any branch of the New York city Police 
Department under [your] name, the above-cited caae or NYSID#•. 
The request was made pursuant to section 87{3} (c} of the Freedan 
of Information Law. As yet, the Department has apparently not 
prctluced the records sought. 

In this regard, I offer the following comments. 

First, it appears that the request may have based upon a 
misunderstanding of the Freedom of Information Law. The provi
sion cited in your letter, section 87(3) (c), states that each 
agency shall maintain: 

"a reasonably detailed current list 
by subject matter, of all records in 
the possession of the agency, whether 
or not available under this article.• 

Based on the foregoing, a 11 subject matter list" must refer to the 
categories of records maintained by an agency. There is no re
quirement that such a list be prepared with respect to records 
regarding a particular person or incident. Further, section 
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89(3} of the Freedom of Information Law states that1 unless spe
cific direction is provided to the contrary, an agency is not 
required to create a record in response to a request. Therefore, 
if the Department has no list of documents that identify or per
tain to you, it would not be obliged to prepare such a list. 

Second, I point out that a request need not specify or 
identify each and every record in which an applicant may be 
interested. Section 89(3) of the Freedom. of Information Law 
states that an applicant must •reasonably describe 11 the records 
sought. AB such, a request should contain sufficient detail, 
i4e •• names, dates, identification numbers, descriptions of 
events, etc •• to enable agency officials to locate the records 
sought. It is suggested, therefore, that a new request be made 
that "reasonably describe" the records. 

Lastly, with respect to rights of access, the Freedom of 
Information Law is based upon a presumption of access. Stated 
differently, all records of an agency are available# except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 87(2) (a) through (i) 
of the Law~ Since many of the grounds for denial are based upon 
the effects of disclosure, it is likely that specific facts and 
contents of records would determine the extent to which they must 
be disclosed or may be withheld. 

Enclosed is a copy of nyour Right to Know 11
, which des

cribes the Freedom of Information Law more fully~ 

I hope that l have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jrn 
Enc. 
cc: Marcus Wlesner 

Sincerely, 

MtJif-__ 
. . 

Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Mr. Zwi r n : 

I have rece i ved your letter of April 25 in which you re
quested a n advisory opinion concerni ng a request made under the 
Freedom of Information Law. 

You referred in y our letter to an appeal that was denied 
in part by Mr. Owen B. Walsh, Chief Deputy County Attorney and 
Records Appeals Officer. As required by section 89(4) (a) of the 
Freedom of Information Law, Mr. Walsh sent copies of your appeal 
and his determination to the Commi t t ee. 

According to your appeal, you requested the "complete 1988 
car telephone records for the Nassau County Executive". Although 
statements and bills wer e disclosed, the - telephone numbers called 
were deleted. In the denial, Mr. Wal sh wrote t hat: 

~Your letter reflects t hat t he tel ephone 
numbers were sought in order that you · 
might assure that the calls were 'County 
related'. However, mere -disclosure -of. 
the telephone numbers, could not acccm
plish your stated purpose. Disclosure o f 
these numbers would require that number be 
called to verify the substance and nature · 
of the cal l and such disclosure would i nvite 
undue intrusion, harassment and an invasion 
of the privacy of the person called. " 
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As such, Mr. Walsh indicated that disclosure of the phone numbers 
appearing in the records sought would constitute "an unwarranted 
invasion of personal privacy". He wrote that: 

"This ia so since a number of the telephone 
calls in question were, or may have been~ 
made to staff or other County employees and 
disclosure of their telephone numbers would 
reveal, by use of a Cale's Directoryt the 
name and home address of those employees in 
violation of subdivision 7 of section 89 of 
said law. In addition, members of the pub
lic who have contacted the County Executive 
on a confidential basis warrant the protec
tion of their privacy and anonymity. 

"The Commissioner is not required to analyze 
each and every call made to the parties con
tacted by the County Executive during the 
course of his duties in order to ascertain 
whether the parties contacted may have been 
public employees or may have been recipients 
of public assistance (whose identities are 
confidential pursuant to law), or may have 
been informants in a variety of enforcement 
proceedings who might be endangered by dis
closure of their telephone n1.Ullbers, or may 
have been citizens who, with a reasonable 
expectation of privacy, would not want to 
be identified publicly and be the subject 
of inquiries into the nature or content of 
any personal telephone conversations had 
with the County Executive. In this connec
tion are such calls regarding inquiries from 
individuals with unlisted telephone numbers; 
calls regarding Family court matters, such 
as those involving domestic violence; calls 
concerning mental health assistance where, 
for example, referral service for psychi
atric problems ie sought1 and calls involv
ing Health Department inquiries respecting 
services available for, among other things, 
mammography screening~ It should also be 
noted, in the latter connection, that in
dividuals called have no control aver a 
listing of their telephone numbers on a 
mobile telephone bill, which information 
would not be available if the call had been 
from a telephone in a governmental office 
in Mineola~ 
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Zwirn 

"Whether disclosure of a private document 
(and a telephone bill is not a government
generated document} is 'warranted' within 
the meaning of the Public Officers Law 
turns upon the nature of the requested 
document and its relationship to the cen
tral purpose of the subject law. The pur~ 
pose is to disclose to public scrutiny 
official information that sheds light on 
an official's performnce of his duties. 
The statutory purposef in my view., is not 
fostered by disclosure of information 
about private citizens, (their telephone 
numbers and ultimately their names and 
addresses), which is ccmpiled in a 
mobile telephone bill but reveals little 
or nothing about the Official's conduct. 
Finallyt disclosure of phone numbers of 
indi1/iduals generally can chill the efforts 
of government in seeking to secure infor
mation from residents who might not 
otherwise come forward for fear of notori
ety, and disclosure could surely chill the 
efforts at encouraging 1 whistle-blowers' to 
identify claimed wrongdoers. 11 

In this regardr I offer the following comments. 

First, although Mr. Walsh characterized a telephone bill 
as a "private document", I believe that the documents that you 
seek, once maintained by the County, are •records 0 subject to 
rights conferred by the Freedan of Information Law. Section 
86 (4) of the Freedom of Information Law defines the term "record" 
expansively to include: 

"any information kept, held, filed, 
pro:iuced., repro:iuced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including., but not limited tv, re
ports. statements, examinations, 
memoranda, opinions, folders, -files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes-or discs, rulest regu
lations or codes.• 
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The Court of Appeals has construed the definition as 
broadly as its specific language suggests. The first such deci
sion that dealt squarely with the scope of the term "record 11 

involved documents pertaining to a lotte:ry sponsored by a fire 
department. Although the agency contended that the documents did 
not pertain to the performance of its official duties, i.e., 
fighting fires, but rather to a "nongovernmental" activity, the 
court rejected the claim of a "governmental versus nongovern
mental dichotamyn [see Westchester Rockland NewspaP!rs v. 
Kimball, 50 NY 2d 575, 581 {19801) and found that the documents 
constituted "records•. Moreover, the Court determined that; 

"The statutory definition of 'record 1 

makes nothing turn on the purpose for 
which it relates. This conclusion 
accords with the spirit as well as 
the letter of the statute. For not 
only are the expanding boundaries of 
governmental activity increasingly 
difficult to dra:w, but in perception, 
if not in actuality~ there is bound 
to be considerable crossover between 
goverrunental and nongovernmental 
activities, especially where both 
are carried on by the same person or 
personsn (id.) ., 

Similarly# in a decision involving records prepared by 
corporate boards furnished voluntarily to a state agency, the 
Court of Appeals reversed a finding that the documents were not 
"records", thereby rejecting a claim that the documents "were the 
private property of the intervenors, voluntarily put in the re
spondents 'custody1 for convenience under a promise of 
confidentiality~ [Washington Post v. Insurance Department, 61 NY 
2d 557, 564 (1984l]s Once again, the Court relied upon the def
inition of "record• and reiterated that the purpose for which a 
document was prepared or the function to which it relates are 
irrelevant. Moreover, the decision indicated that "When the 
plain language of the statute ia precise and unambiguous, it is 
determinative• (id. at 565), 

In addition, the language of another, more recent decision 
of the Court of Appeals provides a description of the intent and 
utility of the Freedom of Information Law in a manner that may be 
pertinent to the documents in question. Specifically, it was 
stated that: 

"The statute~ enacted in furtherance 
of the public's vested and inherent 
'right to knc:M'. affords all citiz-ens 
the means to obtain information con-
cerning the day-to-day functioning of 
State and local government thus pro-
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viding the electorate with sufficient 
information to 'make intelligent; in
formed choices with respect to both 
the direction and scope of governmental 
activities 1 and with an effective tool 
for exposing waste, negligence and 
abuse on the part of governmental 
officers• (Capital Newspapers v. Burns, 
67 NY 2d 562, 566 (1986)]. 

second, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) {a) through (i) of the Law. The 
introductory language of section 87(2) refers to the authority to 
withhold "records or portions thereof• that fall within the scope 
of the grounds for denial that follow. In my opinion, the phrase 
quoted in the preceding sentence indicates that a single record 
may be both accessible or deniable in whole or in part. I be
lieve that the quoted phrase also imposes an obligation on agency 
officials to review records sought, in their entirety, to deter
mine which portions, if any. may justifiably be withheld. 

Third, telephone bills, with rare exceptions, must, in my 
view, be disclosed~ In general~ I believe that bills, vouchers~ 
contracts and similar records involving payments to or expendi
tures by public employees are accessible. When a public employee 
uses a telephone and the agency is billed for its use, presumably 
the calls were made in the performance of one 1 s official duties# 
particularly when calls are ma.de from a mobile telephone. 

Although the standard concerning privacy in the Law is 
flexible and reasonable people may have different views regarding 
privacy, the courts have provided significant direction, particu
larly with respect to the privacy of public employees. It has 
been held in a variety of contexts that public employees enjoy a 
lesser degree of privacy than others~ for public employees are 
required to be more accountable than others. Further, with re
spect to the Freedom of Information Law. it has generally been 
determined that records pertaining to public employees that are 
relevant to the perforxna.nce of their official duties-are 
available, for disclosure in those instances would result in a 
permissible rather than an unwarranted invasion of personal pri
vacy (see Farrell v. Village Board of Trustees, 372 NYS 2d 905 
(1975), Gannett Co. v. County of Monroe, 45 NY 2d 954 (1978), 
biontes v. State, 406 NYS 2d 664 {Court of Claims, 1978); 
Steinmetz v. Board of Education, East Moriches, Sup. Ct., 
Suffolk Cty~, NYLJ, October 30, 19801 Capital Newspapers v. 
Burns, supra; Sinicropi v. County of Nassau, 76 AD 2d 838 
(1980} r Geneva Printing Co. v. Village of LyOns, Sup. ct., 

Wayne Cty .. , March 25, 1981] .. 
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If indeed the County Executive uses a mobile telephone in 
the course of his official duties~ the bills would, in my 
opinion, be relevant to the performance of his official duties~ 
On that basis# I do not believe that disclosure would result in 
an unwarranted invasion of personal privacy with respect to the 
County Executive# a government official. 

Since phone bills often list the numbers called, the time 
and length of calls and the charges, it has been contended in the 
past that disclosure of numbers called might result in an unwar
ranted invasion of personal privacy, not with respect to a public 
employee who initiated the call, but rather with respect to the 
recipient of the call. There are no judicial decisions of which 
I am aware that pertain specifically to the issue, and it is not 
clear what the judicial response to the issue might be. From my 
perspective, however~ the numbers called are likely available, 
for they would not necessarily indicate who in fact was called. 
Further, an indication of the phone number would not disclose the 
nature of a conversation. If the numbers were disclosed. nothing 
in the Freedom of Information Law would require an individual to 
confirm that a call was made or indicate the nature of a 
conversation. Therefore. despite privacy considerations, it 
would be difficult in my opinion to meet the burden of proof when 
attempting to justify a denial [see Freedom of Information Law, 
section 89(4) {b}J. It is noted, too, that the Freedom of Infor
mation Law has been used to obtain agency phone bills as a :means 
of showing waste and inappropriate use of agency phones (see 
attached article, New York Post, October, 20, 1988}. 

As suggested by Mr. Walsh, exceptions ta the general rule 
of disclosure might arise, if~ for example, a telephone is used 
to contact recipients of public assistance, informants in the 
context of law enforcement, or persons seeking ttmaIMtography 
screening" services. It has been advised in the past that if a 
government employee contacts those classes of persons as part of 
the employee's ongoing and routine duties, there may be ground.s 
for withholding phone numbers listed on a bill. For instance, 
disclosure of numbers called by a caseworker who phones appli
cants or recipients of public assistance would identify those who 
were contacted. In my view, the numbers could likely be deleted 
in that circumstance to protect against an unwarranted invasion 
of personal privacy due to the status of those contacted. 
Similarly, if an employee routinely contacts persons for the 
purpose of arranging appointments far mammography screening, the 
phone numbers could likely be deleted for similar reasons. If a 
law enforcement official phones informants, disclosure of the 
numbers might endanger an individual's life or safety, and the 
numbers might justifiably be deleted pursuant to section 87(2) (£) 
of the Freedom of Information Law. 
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I would conjecture that, in the case of the County 
Executive# phone calls may be made to a great variety of persons 
in a broad variety of contexts. unlike the caseworker who 
routinely phones a class of persons having a particular status 
(i.e., recipients of public assistance), I would conjecture that 
the calls made by the County Executive would involve an array of 
issues and persons who do not fall within any special identi
fiable class or status. If my assumption is accurate, disclosure 
of a phone number would not alone signify a personal detail in
volving the recipient of a call. Further, as indicated 
previously, disclosure of the number would not necessarily indi
cate who received the call, nor would it disclose anything about 
the nature of a conversation. 

Mr. Walsh has suggested that disclosure of phone numbers 
might reveal the names and addresses of public employees •in 
violation of subdivision 7 of [section] 89" of the Freedom of 
Information Law. I point out that section 89(7) does not forbid 
the disclosure of public employees' home addresses, that provi
sion merely states that the Freedom of Information Law does not 
require disclosure of their home addresses. The bills themselves 
would not contain or involve disclosure of anyOne•s home address. 
Further, other provisions of law may be used to obtain home 
addresses indirectly or otherwise. For instance, voter registra
tion lists, which include home addresses of registered voters, 
have long been available to the public pursuant to section 5-604 
of the Election Law. Section 87(3) (b) of the Freedom of Infor
mation Law requires each agency to maintain a list of its em
ployees by name, public address, title and salary. Nothing would 
preclude a member of the public from obtaining names of public 
employees and then using voter registration lists to ascertain 
the employees' home addresses. 

Based on the foregoing, even though it may be possible to 
ascertain a home addresses through the use of a phone bill, the 
bill itself would not include home addresses. Morecwerf while 
some calls might be made to person's hm.es, others are likely 
made to offices or other places of business, and a revie'w of 
phone numbers would not specify whether a call is made to a resi
dence or some other location. 

In sum, subject to the unusual kinds of exceptions dis
cussed earlier, it appears that the records sought should in my 
opinion be disclosed under the Freedom of Information Law~ 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Owen B. Walsh, Chief Deputy County Attorney 
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STATE OF NEW YORK 
DEPARTMENT OF STATE 
COMMITTEE ON OPEN GOVERNMENT 

J. Phil l i s 

162 WASHINGTON AVENUE. ALBANY, NEW YORK 12231 
(518)474•2518, 2791 

May 10, 19 89 

The staff of the Commi ttee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion i s 
based sol ely upon the facts presented in your correspondence. 

Dear Mr. Phillips: 

I have received your recent note in which you requested an 
advi sozy opinion, and which appears on a response to a request 
for records made by Mr. Louis J. Patack, Assistant Counsel at the 
Office of Mental Health. 

According to the response, you made a request under the 
Freedom of Information Law for records concerning ncompleted 
investigations into conf i rmed cases of child abuse" at the 
Western New York Children's Psychiatric Center, including 
"investigation summaries and transcr ipts of interviews with 
children, suspects and possible witnesses•. Mr. Patack denied 
the request based on section 87(2) (g) of the Freedom of Informa
tion Law and section 6527(3) of the Education Law. 

Attached to your letter is a copy of an appeal invol ving 
Mr. Patack's denial of access to ni nvestigative summaries" and 
"final reports/findings regarding confirmed cases of child abuse 
at the facility during January 1. 1986 to present, with names and 
identif~ng details of clients del eted". 

In this regard; I offer the following comments. 

First; as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated-differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87{2) (a) through (i) of the Law. 
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Second, perhaps most significant under the circumstances 
is section 87 (2) (a}r which enables an agency to withhold records 
that 11are specifically exempted from disclosure by state or 
federal statute". As Mr. Patack suggested, the statute that 
appears to exempt particular records from disclosure is section 
6527 of the Education Law. Subdivision {3) of that statute 
states in relevant part that: 

"No individual who serves as a member 
of ••• a committee having the responsi
bility of the investigation of an in
cident reported pursuant to section 
29.29 of the mental hygiene law or the 
evaluation and improvement of the 
quality of care rendered in a hospital 
as defined in article twenty-eight of 
the public health law or a hospital 
as defined in subdivision ten of sec
tion 1.03 of mental hygiene law ••• shall 
be liable in damages to any person for 
any action taken or recommendations 
made by him, within the scope of his 
function in euch capacity provided 
that {a) such individual has taken 
action or made recommendations within 
the scope of his function and without 
malice, and (b) in the reasonable be
lief that after reasonable investiga
tion that the act or recommendation 
was warranted, based upon the facts 
disclosed,. 1

' 

The same provision states that: 

"Neither the proceedings nor the re
cords relating to performance of a 
medical or a quality assurance review
function ••• nor any report required by 
the department of health pursuant to 
section twenty-eight hundred five-1 
of the public health law described 
herein, including the investigation 
of an incident reported pursuant to 
section 29.29 of the mental hygiene 
law, shall be subject to disclosure 
under article thirty-one of the civil 
practice law and rules except as 
hereinafter provided or as provided 
by any other provision of law." 
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Section 29.29 of the Mental Hygiene Law describes 11 incident re
porting procedures" that must be followed by the commissioners of 
the Offices of Mental Health and Mental Retardation and Develop
mental Disabilities. 

You have contended that 11 The courts have ruled that what 
records can or cannot be released under CPLR Article 31 have no 
bearing upon what records can or cannot be released under the FOI 
or Public Officers Lawn. While I agree with your statement, I 
believe that it is unrelated to the issue. The decisions that 
you cited indicate that a litigant who seeks records under the 
Freedom of Information Law has the same rights under that statute 
as any member of the public, and that one 1 s status as a litigant 
neither enhances nor restricts rights conferred by the Freedom of 
Information Law. Section 6527(3), on the other hand, states that 
certain records are not subject to disclosure under Article 31 of 
the Civil Practice Law and Rules. In my opinion, which is based 
upon a decision rendered by the Court of Appeals, section 6527(3) 
is a statute that exempts records from disclosure. In Matter of 
John P. v. Whalen, the Court construed a section 230 of the 
Public Health Law, in conjunction with the Freedom of Information 
Law. That provision contains language similar to that found in 
section 6527 (3) of the Education Law. In its discussion, the 
Court found that: 

"section 87 (subd 2, par [a]) exempts 
records that 1 are specifically exempted 
from disclosure by state***statute. 1 It 
is suggested that because subdivision 9 
of section 230 of the Public Health Law 
exempts proceedings and records of a 
committee on professional conduct 1 from 
disclosure under article thirty-one of 
the civil practice law and rules except 
as hereinafter provided,' it does not 
exempt those proceedings and records 
from disclosure under the Freedom of 
Information Law. The rule of constru
ction that specific mention of one thing 
impliedly excludes others is not, 
however, anything more than an aid to 
construction and 1 must not be utilized 
to defeat the purpose of an enactment or 
to override the manifest legislative 
intent 1 {Erie County v Whalen, 57 AD2d 
281, 284, affd on App Div opn 44 NY2d 
817; accord Matter of Auburn Police 
Local 195 v Helsby, 62 AD2d 12, 16, affd 
on reasoning of App Div 46 NY2d 1034; 
McKinney's Cons Laws of NY, Book 1, 
Statutes, section 240, p 414). As is 
made clear by both the words 1 except as 
hereinafter provided 1 in subdivision 9 
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of section 230 of the Public Health Law 
and by the established rules of 
construction, all parts of section 230 
are to be read together and interpreted 
with reference to the scheme of the 
entire section (People v. Mobil Oil 
Corp., 48 NY 2d 192, 199: McKinney's 
Statutes, op.cit., sections 97, 98, 
130). So construed it is clear that the 
reference in CPLR article 31 (subd 9) 
was not a tacit exception of Freedom of 
Information Law requests from the confi
dentiality provisions of section 230 of 
the Public Health Law: that is, that 
section 230 is a State statute exempting 
information from disclosure within the 
meaning of section 87 (subd 2, par [a] 
of the Public Officers Law" [54 NY 2d 
89, 96-97 (1981)]. 

Based upon the foregoing, it appears that the denial was 
justified. I point out, too, that when a class of records is 
specifically exempted from disclosure by statute, an agency is 
not required to delete portions of the records, to protect 
privacy, for example: rather, the records are considered to be 
exempt from disclosure in their entirety [see Short v. Board of 
Managers of Nassau County Medical Center, 57 NY 2d 399 (1982)]. 

I hope that the foregoing serves to clarify the matter. 
Should any further questions arise, please feel free to contact 
me. 

RJF:jm 

Sincerely, 

~6,~ 
Robert J. Freeman 
Executive Director 

cc: Louis J. Pa tack, Assistant Counsel 
Richard c. Surles, Commissioner 
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May 12, 1989 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing s t aff advisory opini on 
is based sol ely upon the facts presented in your correspondence. 

Dear Mrs. Kuehn: 

I have received your recent note and t he materials 
attached to it. You have raised a series of issues concerning 
the conduct of meetings held by the Fredoni a Central School Dis
trict Board of F.ducation. 

First, you enclosed a copy of the Board's policy regarding 
its nworkshop meetings". The policy statement indicates t h.at 
"public notice and conduct" of those meetings "shall be in com
pliance with New York State Law" and that: 

nThe pr imary purpose of t he Workshop 
Meeting shall be to discuss philosophy. 
policy, goals, reports and long range 
plans of the Board of Education. The 
Board will also review -a l l significant 
business matters scheduled for vote at 
its next regular monthly meeting." 

However, you wrote that •this i s not done openly". 

In this regard, based upon a decision rendered by the 
Court of Appeals, the state'-s highest cour-t, there -·i& no distinc
tion between a •formal~ mee t ing -and "workshop meet ing". -In 
brief, the court held t hat the term -~meeting" includes any 
gathering of a quorum of a public body held for the-- purpose of 
c onduct ing publ i c business, even if there is no int-ent to · t-ake
action, and irrespective of the -manner in which a -gathering may 
be characterized [see orange county Publications v. Council of 
t he City of Newburgh, 60 Ad 2d 409, aff'd 45 NY 2d 947 (1978)]. 
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It is noted that the Court dealt specifically with so-called 
nwork sessionsn held solely for purposes of discussion and found 
that those gatherings constitute nmeetings• subject to the Open 
Meetings Law in all respects. 

Second, ae a general matter, the open Meetings Law is 
based upon a presumption of openness. Stated differently, meet
ings must be conducted open to the public, except to the extent 
that the subject .matter falls within the scape of one or more 
grounds for entry into executive session appearing in paragraphs 
(a} through (h) of section 105(1) of the Open Meetings Lawa In 

my view, discussions of nphilosophy, policy, goals ••• long range 
plans" and similar matters must be discussed in public, for none 
of the grounds for entry into executive session could justifiably 
be asserted. 

Third. several aspects of your comments involve minutes of 
meetings. Here I point out that the Open Meetings Law contains 
what might be viewed as minimum requirements concerning the con
tents of minutes. Specifically, section 106 of the Open Meetings 
Law states that: 

"1. Minutes shall be taken at all 
open meetings of a public body which 
shall consist of a record or summary 
of all motions, prcpoaals, resolu
tions and any other matter forma.lly 
voted upon and the vote thereon. 

2. Minutes shall be taken at execu
tive sessions of any action that is 
taken by formal vote which shall con
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereon; pro
vided, hOW"ever, that such summary need 
not include any matter which is not 
required to be ma.de public b:Y the free
dom of information law as added by 
article six of this chapter. 

3. Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of the 
freedom of information law within two 
weeks-from the date-of such meetings ex
cept that minutes taken pursuant to sub
division two hereof shall be avail-able 
to the public within one week from the 
date of the executive session.~ 
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Based upon the foregoing, it is clear in my view that 
minutes need not consist of a verbatim account of what was said 
at a meeting. Further, although a public body may choose to 
prepare expansive minutes, at a minimum, minutes of open meetings 
must include reference to all motions~ proposals, resolutions and 
any other 1T1atters upon which votes are taken~ In addition, even 
though some public bodies approve their minutes, section 106(3) 
specifies that minutes must be prepared and made available within 
two weeks. In cases in which minutes have not been approved 
within two weeks, to canply with the Law, it has been suggested 
that such minutes be made available after being marked as 
11 unapproved 11 or 11draft 11

# for example. By so doing, the public 
can generally learn of what transpired at a meeting. 
Concurrently, the public is effectively informed that the minutes 
are subject to change. 

With respect to executive sessions, as a general rule, a 
public body subject to the Open Meetings Law may take action 
during a properly convened executive session [see Open Meetings 
Law section 105(1)1. If action is taken during an executive 
session, minutes reflective of the action, the date and the vote 
must be recorded in minutes pursuant to section 106(2}. It is 
noted that under section 106(3) of the Open Meetings Law minutes 
of both open meetings and executive sessions are available in 
accordance with the Freedom of Information Law~ Nevertheless, 
various interpretations of the Education Law, section 1708(3}, 
indicate that, except in situations in which action during a 
closed session is permitted or required by statute, a school 
board cannot take action during an executive (see United Teachers 
of Northport v. Northport Union Free School District, 50 AD 2d 
897 (1975)t Kursch et al v. Board of Education, Union Free 
School District #1, Town of North Hempstead, Nassau count 7AD 2d 
922 {1959 1 Sanna v. Lindenhurst, 107 Misc. 2d 267, modified 
85 AD 2d 157 aff'd 58 NY 626 (1982)}, Stated differently, based 
upon judicial interpretations of the Education Law,- a school 
board general 1-y cannot vote during an executive session a 

Further, if no action is taken in an executive session, minutes 
of the executive session need not be prepared. 

It is also noted that, since its enactment in 1974, the 
Preedom of Information Law has contained an •open meetingsu re
quirement with regard to voting by members of public bodies. 
Specifically, section 87(3) of the Freedom of Information Law 
states in relevant part that: 

"Each agency shall maintain: 

{a) a record of-the final-vote of each 
member in every agency proceeding in 
which the member votes.• 
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Consequently, when a school board takes action, a record must be 
prepared that indicates the manner in which each member cast his 
or her vote. That record ordinarily should, in my opinion, be 
included as part of the minutes. 

Lastly, the Open Meetings Law deals with the extent to 
which meetings of public bodies must be conducted in public and 
to which the p\lblic may be excluded from those meetings. Nothing 
in that statute pertains to the length of time that items must be 
discussed. Further, although legislation has been recomm.ended 
that would generally require that records to be discussed. at 
meetings be made available prior to or at those meetings, the 
Open Meetings Law does not contain any requirement to that 
effect~ HO'i'lever, as the materials irxiicate. the records in ques
tion may be requested under the Freedont of Information Law. 

In an effort to enhance compliance with the Open Meetings 
Law, a copy of this opinion will be sent to the Board of 
Education. 

I hope that the foregoing serves to clarify the Law~ 
Should any further questions arise, please feel free to contact 
me. 

RJF:jm 

cc: Board of Education 

Sincerely, 

Robert J~ Freeman 
Executive Director 
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May 15, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Rosenberg: 

I have received your letter of May 4 in which you re
quested an advisory opinion concerning the Freedom of Information 
Law. 

You indicated that the Office of the Mayor recently re
ceived a request for •time records" of a former employee of. the 
Mayor 1 s office~ and that the request covers a seven year period 
commencing in 1902. In addition to your letter, you enclosed 
samples of forms used by managerial employees that specify the 
time charged under sick leave and annual leave, for example, as 
well as the amount of leave ti!lle accrued by those employees. 

In this regard, I offer the follow-ing comments. 

First, as you are aware, the Freed.on,. of Information Law is 
based upon a presumption of access~ Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87 (2) (a} through {i) of the Law. 

Second, although two of the grounds for denial relate to 
the kinds of records at issue, based upon the language of the Law 
and its judicial interpretation~ I believe that they are largely 
accesssible under the Law. 

Of significance is section 87 (2) (g), which permits an 
agency to withhold records that: 
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•are inter-agency or intra-agency 
materials which are not: 

L statistical or factual tabu
lations or datar 

ii. instructions to staff that 
affect the public; 

iii. final agency pol icy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• 11 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. 

Attendance and leave records could be characterized as 
"intra-agency materials". How:ever~ it appears that the forms 
that you attached would consist of •statistical or factual" in
formation accessible under section 87 (2) (g) {i) .. 

Also of relevance is section 87(2) (b), which permits an 
agency to withhold records or portions thereof when disclosure 
would result in an unwarranted invasion of personal privacy. 
Nevertheless, in a decision that reached the court of Appeals 
that dealt specifically with attendance records requested by a 
newspaper reporter, it was found, in essence, that disclosure 
would result in a permissible rather than an um,arranted invasion 
of personal privacy. Specifically, the Appellate Division found 
that: 

•one of the most basic obligations of 
any employee is to appear for work when 
scheduled to do so. Concurrent with this 
is the right of an employee to properly 
use sick leave available to him or her~ 
In the-instant case, intervenor had an 
obligation to report for work when sched
uled along with a right to use sick leave 
in accordance with his collective bargain
ing agreement. The taxpayers have an 
interest in such use of sick leave for 
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economic as well as safety reasons. 
Thus it can hardly be said that disclo
sure of the dates in February 1983 
when intervenor made use of sick leave 
would constitute an unwarranted inva
sion of privacy. Further, the motives 
of petitioners or the means by which 
they will report the information is not 
determinative since all records of 
government agencies are presumptively 
available for inspection without re
gard to the status, need, good faith 
or purpose of the applicant requesting 
acceee •.• " [Capital Newspapers v. Burns, 
109 AD 2d 92, 94-95 (1985), aff'd 67 
NY 2d 562 (1986)]. 

Further, in affirming the decision of the Appellate Division, the 
court of Appeals held that: 

0 The Freedom of Information Law expresses 
this State's strong commitment to open 
government and public accountability and 
imposes a broad standard of disclosure 
upon the State and its agencies {see, 
Matter of Farbman & Sons v New York City 
Health & Hosps. Corp., 62 NY2d 75, 79), 
The statute* enacted in furtherance of 
the public's vested and inherent 'right 
to know', affords all citizens the means 
to obtain information concerning the day
to-day functioning of State and local 
government thus providing the electorate 
with sufficient information to 'make in
telligent, informed choices with respect 
to both the direction and scope of govern
mental activities' and with an effective 
tool for exposing waste, negligence and 
abuse on the part of government officers 
(Matter of Fink v Lefkowitz, 47 NY2d 567, 
571 [citing Public Officers Law section 84]). 

"To implement this purpose, FOIL provides 
that all records of a public agency a-I'e 
presumptively open to public inspection 
and copying unless otherwise specifically 
exempted (see, Public officers Law section 
87 E2]; Matter of Farbman & Sons v New York 
City Health and Hosps. CorE•~ 62 NY2d_75, 
79-80, supra)~ This presumption speci
fically extends to intraageney and inter
agency materials, such as the report 
sought in this proceeding, comprised of 
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'statistical or factual tabulations or 
data 1 (see, Public Officers Law section 
87 [2] [gJ [il). Exemptions are to be 
narrowly construed to provide maximum 
access, and the agency seeking to pre
vent disclosure carries the burden of 
demonstrating that the reg:uested mater
ial falls squarely within a FOIL exemp
tion by articulating a particularized and 
specific justification for denying access 
(seet Matter of Farbman & Sons v New York 
City Health & Hosps. Corp., 62 NY2d 75, 
80, supra: Matter of Fink v Lefkowitz~ 
47 NY 2d 567, 571. •• " (67 NY 2d 564-566). 

On the basis of the decision rendered in Capital 
Newspapers, supra, and the nature of the forms that you enclosed, 
with one exception, it is my view that the records should be made 
available. That exception pertains to the portion of the form 
indicating an employee's social security number~ which in my 
opinion could be deleted on the ground that disclosure of the 
social security number would result in an unwarranted invasion of 
personal privacy. 

I hope that I have been of same assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

s~n\ere~_Y, 

~i.fN. ...... ,_ 
Robert J. Freeman 
Executive Director 
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Mr~ Sylvester Williams 
85-A-2244 
Sullivan Correctional Facility 
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Dear Mr. Williams: 

162 WASHING TON AVENUE, ALBANY NEW 'r'OAK 12::31 
(518} 474-2518, 2791 

May 16, 1989 

I have received your letter of May 11, which reached this 
office on May 15. You have requested "data" from this office 
concerning "electronic viewing machines" used at facilities of 
the Department of Correctional Services. 

In this regard, it is emphasized that the Committee on 
Open Government is authorized to advise with respect to the Free
dom of Information Law. The Committee does not maintain records 
generally, nor it is empowered to compel an agency to grant or 
deny access to records. In short, I cannot provide the •data• 
requested, for this office does not maintain the information 
sought. Neverthelesst t offer the following comments. 

First, a request for records should be directed to the 
agency that maintains the records. According to the regulations 
promulgated by the Department of correctional Services under the 
Freedom of Inforniation Law. a request for records-kept at a 
facility may be directed to the facility superintendent. When 
records are kept at the Department's Albany offices, a request 
may be made to the Deputy Commissioner for Adm.inistration. 

Second, having reviewed your request, you have sought 
information by asking-a variety of questions. Here I point- out 
that the Freedom of Information Law pertains -to existing records. 
That statute does not require agencies to answer questions~ 
Further~ section 89(3) of the Law states in part that an agency 
is not required to create or prepare a record in response to a 
request. Rather than seeking information by-raising questions, 
it is suggested that you request existing records. 
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I hope that the foregoing serves to clarify the role of 
this office and the use of the Freedom of Information Law. 

RJF:jm 

Robert J. Freeman 
Executive Director 
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COMMITTEE ON OPEN GOVERNMENT 

162 WASHINGTON AVENUE. AL BANY, NEW YORK 12231 
(518) 474-2518, 279 7 

May 16, 19 89 

Mr. Daniel Jenkini 

-The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory cpinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Mr. Jenkins: 

I have received your letter of April 30, as well as the 
materials attached to it. 

You have requested an advisory opinion concerning a denial 
of access to a record by the Development Authority of . North 
Country. Accordin9 to the materials, a request was made on March 
31 for a record ref l ective of "Formal guidance £ran the Army re
ceived by the Devel opnent Authori t y of the North CountrY on May 
16, 1988, which specified that the Development Authority will 
provide all the water to Fort Drtnn". As I understand the matter, 
the issue involves providing water to Fort Drum and whether an 
existing pipel ine should be extended to -the Fort. The request 
was init i ally denied on the grounds that: 

"1) The record is exempt under federal 
law as predecisional and a p a rt of t he 
deliberative process, and pursuant to 
F.A.R. 15.411 must be safeguarded f r om 
unauthorized disclosure. 

2) The disclosure will impair innninent 
contract award. 

3) The record is an intra-agency mater
ial which is not statistical or fac t ual 
tabulation or data, instructions to staff 
affecting the public, a final agency 
policy or determinati on or an external 
audit ••. " 
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The denial was sustained following your appeal by the Chairman of 
the Authority's Board, who wrote that: "Rather than a record 
kept by the Authority, the document was and remains in the 
private negotiating file of the Authority negotiations for the 
Army water service 11 • 

In this regard, I offer the following comments. 

First, even though the document may not be maintained by 
the Authority in its files but rather by the Authority's 
negotiators, I believe that it is subject to the Freedan of In
formation Law. That statute is applicable to agency records, and 
section 86 (4) defines the term "record" expansively to include: 

"any information kept, held, filed, 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes.• 

Several decisions rendered by the Court of Appeals, the state 1 s 
highest court, indicate that the definition quoted above is as 
broad as its language suggests [see e.g., Westchester Rockland 
Newspapers v. Kimball, 50 NY 2d 575 (1980); Washington Post v. 
Insurance Department, 61 NY 2d 557 (1984) ~ Capital Newspapers v. 
Whalen, 69 NY- 2d 246 (1987)]. Assuming that the document in 
question consists of "information kept, held ••• [or] produced ••• 
for" the Authority, I believe that is constitutes a "record" 
that falls within the scope of the Freedom of Information Law. 

Second, among the grounds for denial cited in the 
correspondence, only one is, in my view, clearly relevant. 

The initial ground for denial involved "Federal Acquisi
tion Regulations 11

• I believe- that those- regulations are appli
cable to federal•agencies' purchasing procedures. Based upon 
conversations with various individual-s, those regulations appar
ently pertain to records- maintained-by- federal agencies, such as 
the Department of Defense- -or the- Department of the Army. I do 
not believe that those regulations apply to entities other than 
federal agencies, or that the- regulations serve as a basis for 
withholding that can be relied upon by the Authority. 
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The final ground for denial is based on section 87{2) (c) 
of the Freedom of Information Law, which permits an agency to 
withhold records when disclosure would "impair present or 
imminent contract awards ••• ". It is unclear from the materials 
and comrersations held with various persons whether entry into a 
contractual agreement is "present or imminent•. However, the 
Authority's Report of Operations and Accomplishments indicates 
that "contract negotiations are in progress•. The report also 
states that "it is anticipated that construction will begin dur
ing the second quarter of 1989". It is nCM the second quarter of 
1989, and, to the best of my knC1«'ledge, no contract has been 
signed and construction has not yet begun. It is also unclear 
what the effect of disclosure of the record in question might be. 
If indeed contract negotiations are ongoing, and disclosure would 
"impair" the negotiation process, it appears that a denial would 
be proper. 

In short, although two of the grounds for denial are, in 
my view, unjustifiable, the remaining assertion,- which is based 
upon section 87{2) {c) of the Freedom of Information Law, might be 
appropriate, depending upon the effects of disclosure. Since I 
do not have sufficient knowledge of the facts- to gauge the 
effects of disclosure, I cannot advise with certainty as to the 
propriety of the denial. 

I regret that I cannot be of greater assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: James -R-. Kanik 
Les Deming 

Sincerely, 

~~~ 
Robert J. Freeman 
Executive Director 
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Mr. Edward Phelps 

-

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518} 474·2518. 2791 

May 16, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory 0pinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Phelps: 

I have received your letter of May 9 in which you re
quested materials concerning the Freedom of Information Law. 
Specifically, you expressed interest in issues such as fffishing 
expeditions", school district budgets, and salaries of teachers 
and administrators. 

With respect to fishing expeditions, the Freedom of Infor
mat i on Law does not impose restrictions upon the nature or volume 
of records that may be requested, nor does it distinguish among 
applicants based upon their status, interest or their need to 
obtain records. Enclosed are copies of two decisions rendered by 
the Court of Appeal s, the State's highest-court, involving what 
might be character i zed as "fishing expeditions". One involved a 
request made under the Freedom of Information Law• by a person 
involved in litigation against an agency. -Although the agency 
contended that, as ·a litigant, the appl icant could n-ot use the 
Freedom of Information-Law, the Court held that anyone may seek 
records under that statute, irrespective of the applicant's in
terest [see M. •Farbman & Sons v. New York City, 62 NY 2d 75 
(1984) J. The other involved a request -by.an inmate for all re
cords -kept by the Department of Correctional services that could 
be retrieved by means of his name or identification number [see 
Konigsberg v. Coughlin, 68 NY 2d 245 (1976)]. Although the 
Department argued that the request was too broad, since the 
agency could locate the records (some 2,300 pages) based on the 
terms of the request, the Court found that the request was 
proper, for it Nreasonably described" the records sought. 
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With regard to salaries, one of the few instances in the 
Freedom of Infonnation Law that requires the preparation of a 
record involves payroll information. Specifically, section 87 (3) 
requires that: 

"Each agency shall maintain ••• 

(b) a record setting forth the name, 
public office address, title and 
salary of every officer or employee 
of the agency ••• 11 

As such, it is clear that a record identifying public employees 
and their salaries must be maintained and made available by agen
cies. 

Lastly, enclosed is a copy of a recent advisory opinion 
concerning records prepared in the budget process. As a general 
matter, records reflective of appropriations or expenditures of 
public monies are, in my view, available. 

Also enclosed are copies of the Freedom of Information 
Law, regulations promulgated by the Committee on Open Government 
that govern the procedural aspects of the Law, and 11Your Right to 
Know", which describes the Freedom of Information Law in detail. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

~1~t~ 
Executive Director 

RJF:jm 

Encs. 
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Mr. Nestor Castano 
82-A-2901 
P .. o .. Box AG 
Fallsburg, NY 12733 
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May 18, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory: opinions .. The ensuina staff adviso:a opinion is 
based solely u2on the facts presente in your correspondence. 

Dear Mr. Castano: 

I have received your 
addressed to Ms~ Debra Kahn ... 
no longer with this office. 

letter of April 30, which was 
Please note that Ms,. Kahn is 

You have requested an advisory cpinion concerning a re
quest for medical records maintained by a correctional facility 
and the fee assessed by the facility. As I understand the 
situation, you requested the records under the Freedcm of Infor
mation Law, but the response was made pursuant to a different 
Law. 

In this regard; I offer the following commentsa 

First, by way of background, the Freedom of Information 
Law pertains to agency records, including those maintained by the 
Department of Correctional Services and its facilities. In terms 
of rights granted by the Freedom of Information Law, the Law is 
based upon a presunption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more of the 
grounds for denial appear in section 87(2) {a) through {i) of 
the Law. 

With respect to medical records, the Freedom of Informa
tion Law, in my view, likely permits that sane of those records 
may be withheld in whole or in part, depending upon their 
contents. For instance 1 medical records prepared by Department 
personal could be characterized as nintra-agency materials" that 
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fall within the scope of section 87{2) (g) of the Freedom of In
formation Law~ To the extent that such materials consist of 
advice, opinion, recommendation and the like, I believe that the 
Freedom of Information Law would permit a denial. 

Second, on January 1, 1987, a new statute, section 18 of 
the Public Health Law, became effective. In brief, that statute 
generally grants rights of access to medical records to the sub
jects of the records. 

With respect to fees, unless another statute permits 
the assessment of a different fee, records accessible under the 
Freedom of Information Law may be inspected free of charge, and 
the agency cannot impose a fee involving personnel costs, for 
instance. When copies are requested, an agency may charge up to 
twenty-five cents per photocopy for records up to nine by four
teen inches, or the actual cost of reproducing records that can
not be photocopied; unless otherwise provided by a statute other 
than the Freedom of Information Law~ Section 18(2} {e) of the 
Public Realth Law states that: 

"The provider may impose a reasonable 
charge for all inspections and copies, 
not exceeding the costs incurred by 
such provider~ A qualified person 
[i.e., a patient] shall not be denied 
access to patient information solely 
because of inability to pay.• 

Assuming that the Department may assess a fee as a provider pur
suant to the Public Health Law, it appears that the fee in ques
tion was likely appropriate. It is noted that I discussed the 
matter with a representative of the State Health Department, who 
suggested that, in his view1 a fee regarding access to medical 
records could be based upon section 18 of the Public Health Law. 

To obtain additional information concerning access to 
medical records and the fees that may be charged for searching 
and copying those records, you may write to: 

Access to Patient Information coordinator 
New York Department of Health 
Division of Public Health Protection 
Corning T(7.tier Building - Room 2517 
Empire State Plaza 
Albany, New York 12237 
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I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF ,jm 

Sincerely, 

~1,f/4-.._ __ 
Robert J. Freeman 
Executive Director 
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Mr. Jose A. Blanco 
88-A-4460 
Washington Correctional Facility 
Lock 11 Road 
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May 18, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Blanco: 

I have received your letter of May 2 in which you re
quested advice concerning the use of the Freedom of Information 
Law. 

Specifically, you indicated that you would like to knCM 
the procedure for requesting certain materials within your cor
rectional file, including personal history data and records re
flective of your "correctional supervision history 11 • 

In this regard, I offer the following comments. 

First, when making a request, section 89(3) of the Freedom 
of Information Law requires that an applicant "reasonably 
describen the records sought. Therefore, a request should in
clude sufficient detail to enable agency officials to locate and 
identify the records. 

Second, the regulations promulgated by the Department of 
Correctional Services indicate that a request for records main
tained at a correctional facility may be made to the facility 
superintendent. 
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Third, enclosed are copies of the regulations promulgated 
by the Department of Correctional Services under the Freedom of 
Information Law and an explanatory pamphlet that describes the 
Freedom of Information Law in detail. I point out that section 
5.2l(c} of the Department's regulations specifies that: 
nrnformation from the personal history portion of an inmate re
cord shall be made available to the inmate .... 1

'. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact ree~ 

RJF:jm 
Encs. 

Sincerely, 

~.-1' f"-'-'--
Robert J. Freeman 
Executive Director 
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May 18, 1989 

Dear Mr. Sheridan: 

Your "hotline" call to the Department of State has been 
forwarded to the Committee on Open Government, a unit of the 
Department that oversees the New York Freedom of Infoc-ma tion Law. 
I tried to reach you by phone without success. 

The message indicates that you want information concerning 
the procedure for requesting r ecords from the U.S. government 
under the federal Freedom of Information Act. Since t his of f ice 
deals wi th the state law concerning access to records rather than 
the fede r al Act, I have no specific information on the subject. 

Howeve r , to the extent that I am familiar with the Act, I 
believe that a request should be made to the 11 freedom of informa
tion officer" at the agency that you believe main ta ins the re
cords in which you are i nterested. The Act requires t hat an 
applicant "re asonably describe 11 the records sought. Therefore, a 
request should contain sufficient deta i l to enabl e agency offi
cials to locate the records. I point out, too, that there are 
provisions that enable agencies to waive the fees for processing 
and duplicating the reco rds. Therefore, you should indicate your 
purpose for making the request. 

It is suggested that you contacted the "Federal Informa
tion Center", which can be reached i n New York City at 264-4464. 
It is likel y that the staff there can inform you of exactly who 
to call or write at a particul ar agency for the purpose of making 
a request or inquiring as to a fee waiver. In addition, the 
Federal Informatio n Center can take your name and address for the 
purpose of sending a consl.mler information catalogue, which in
cludes reference to a guide to the Freedom of Information Act 
that can be purchased for fifty cents. 
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I hope that I have been of assistance. 

RJF:jm 

Sincerely, 

Rol:iert J. Freeman 
Executive Director 
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Mr. John M. Spellman 
Village Attorney 
The Incorporated Village of Mineola 
171 Jericho Turnpike 
Mineola, New York 11501 

The staff of the Committee on Open Government is authorized to 
}ssue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence~ 

Dear Mr. Spellmn: 

I have received your letter of May 1 in which you re
quested an advisory opinion concerning the Freedom of Information 
Law. 

You asked whether "the identity of complainants in zoning 
litigation or enforcement activities of the Incorporated Village 
of Mineola must be disclosed under the Freedom of Information 
Law". You also questioned "whether the source of a complaint is 
required during enforcement activities, during litigation, subse
quent to judgement or subsequent to the closing of an investiga
tion without litigation". Finally, you requested my views con
cerning "whether the identity of a confidential course relative 
to a zoning violation must be disclosed when the source requests 
confidentiality". 

In this regard, I offer the following comments. 

First, as a general matter, the Freedcm of Information 
Law is based on a presumption of access. Stated differently, all 
records of an agency are available, except to.the extent that 
records or portions thereof fall within one or more of the 
grounds for denial appearing in section 87{2) (a) through (i) of 
the Law. 

From my perspective, the only basis for denial would be 
section 87(2} (b), which permits an agency to withhold records to 
the extent that disclosure would constitute •an unwarranted inva
sion of personal privacy•. 
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With respect to complaints made to an agency by a member 
of the public, it has generally been advised that the substance 
of a complaint is available, but that those portions of the com
plaint which identify complainants may be deleted on the grounl 
that disclosure would result in an unwarranted invasion of per
sonal privacy. I point out that section 89(2) (b) states that 
"agency may delete identifying details when it makes records 
available". Further, the same provision contains five examples 
of unwarranted invasions of personal privacy, the last two of 
which include: 

"iv. disclosure of information of a 
personal nature when disclosure would 
resu.lt in economic or personal hard
ship to the subject party and such 
inforil\:ltion is not relevant to the 
work of the agency requesting or main
taining it; or 

v. disclosure of information of a 
personal nature reported in confi
dence to an agency and not relevant 
to the ordinary work of such agency. 11 

In my view, what is relevant to the work of an agency is the 
substance of the complaint, i.e., whether or not the ccmplaint 
has ltlGrit. The identity of the person who made the complaint is 
often irrelevant to the work of the agency~ If the deletion of 
identifying details would not serve to protect the privacy of the 
complainant, the entire complaint could likely be withheld. 

~tis noted that section 87{2) (e) permits an agency to 
withhold records "compiled for law enforcement purposes"' under 
certain circumstances. In my opinion, a complaint made by a 
member of the public concerning zoning matters could not likely 
be characterized as a record compiled for law enforcement 
purposes. Further. in a decision rendered under the Freedom of 
Information Law as originally enacted, it was held that the pre
decessor of section 87{2} (e) could not be asserted with respect 
to records prepared by a building inspector relative to an inves
tigation of code violations [see Young v. Town of Huntington, 
388 NYS 2d 978 (1976)]. The same contention might be ma.de with 
regard to the kind of situation that you described. Again, 
however, I believe that the identity of a complainant or source 
could justifiably be denied pursuant to section 87(2) (b), 

Second, I do not believe that a litigant would enjoy 
rights under the Freedom of Infor:rration Law in excess of those 
conferred upcn the public generally. As stated by the Court of 
Appeals: *Access to records of a government agency under the 
Freedom of Information Law {FOIL} (Public Officers Law, Article 
6) is not affected by the fact that there is pending or potential 
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litigation between the person making the request and the agency• 
[Farbman v. NYC Health and Hospitals corporation, 62 NY 2d 75, 
78 (1984)]. Similarly, in an earlier decision, the court of 
Appeals determined that "the standing of one who seeks access to 
records under the Freedom of Informa.tion Law is a member of the 
public, and neither enhanced ••• nor restricted ••• bacause he is 
also a litigant or potential litigant" (Matter of John P* v. 
Whalen, 54 NY 2d 89, 99 (1980)]. The court in Farbman, supra, 
discussed the distinction between the use of the Freedom of In
formation Law as opposed to the use of discove.ry in Article 31 of 
the Civil Practice Law and Rules. Specifically, it was found 
that: 

11 FOIL does not require that the 
party requesting records make any 
showing of need, good. faith or 
legitimate purpose, while its pur
pose may be to shed light on govern
ment decision-making, its ambit is 
not confined to records actually 
used in the decision-making process. 
{Matter of Westchester Rockland News-
2apers v Kimball, 50 NY2d 575, 581.) 
Full disclosure by public agencies 
is., under FOIL, a public right and 
in the public interest, irrespective 
of the status or need of the person 
making the request. 

"CPLR article 31 proceeds under a 
different premise, and serves quite 
different concerns. While speaking 
also of 'full disclosure' article 31 
is plainly more restrictive than 
FOIL~ Access to records under CPLR 
depends on status and need~ With the 
goals of promoting both the ascertain
ment of truth at trial and the prompt 
disposition of actions (Allen v 
Crowell-Collier Pub. Co., 21 NY2d 
403, 407)., discovery is at the outset 
limited to that which is •material 
and necessary in the prosecution or 
defense of an action. 1 11 [see Farbman, 
supra, at 80). 

Based upon the foregoing, the pend.ency of litigation would 
not affect either the rights of the public or a litigant under 
the Freedom of InforrMtion Law with respect to the records in 
question. This is not to suggest that a litigant might not, 
under appropriate circumstances, obtain such a record via 
discovery. However, the capacity of a litigant to obtain records 
through discovery is separate from rights conferred upon the 
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public under the Freedom of Informa.tion Law. Further, if records 
identifying complainants are used in a judicial proceeding and 
become part of court records, those records may become available 
under statutes other than the Freedom of Information Law (see 
e.g., Judiciary Law, section 25S). 

Lastly, in my opinion, a request by a complainant or 
source that his or her identity he kept confidential is irrele
vant in terms of rights of access conferred by the Freedom of 
Information law. In a case in which a law enforcement agency 
permitted persons reporting incidents to indicate on a form their 
preference concerning the agency 1 s disclosure of the incident 
to the news media, the Appellate Division found that, as a matter 
of law, the agency could not withhold the record based upon the 
11 preference 11 of the person who reported an offense. 
Specifically, in Johnson Newspaper Corporation v. Call, Genesee 
County Sheriff, 115 AD 2d 335 (1985}, it was found that: 

11There is no question that the 'releas
able copies' of reports of offenses pre
pared and maintained by the Genesee 
County Sheriff's office on the forms 
currently in use are governmental re
cords under the provisions of the Free
dom of Information Law (Public Officers 
Law art 6} subject, however, to the pro
visions establishing exemptions {see, 
Public Officers Law section 87 [2]). We 
reject the contrary contention of respon
dents and declare that disclosure of a 
'releasable copy• of an offense report 

may not be denied, as a matter of law, 
pursuant to Public Officers Law section 
87 (2) (b) as constituting an 1 unwarranted 
invasion of personal privacy• solely 
because the person reporting the offense 
initials a box on the form indicating 
his preference that 'the incident not 
be released to the media, except for 
police investigative purposes or follow
ing arrest' .. 11 

Moreover, although the issue did not involve law enforcement, the 
court of Appeals has held that a pra:nise of confidentiality is 
all but meaningless; unless one or more of the grounds for denial 
appearing in the Freedom of Information Law may appropriately be 
asserted, the record sought must be made available [see 
washin ton Post Va New York State Insurance De rtment, 61 NY 2d 
557, 567 1984 • 



( 

Mr. John M. Spellma.n 
J,!_ay 19, 19 89 
Page -5-

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J~ Freeman 
Executive Director 



COMMITTEE MEMBERS 

WILLIAM BOOKMAN 
JOHNC. EGAN 
DALI. W. l'ORSYTHE 
WALTER W . GR UNFEL0 
STAN LUNOIIIE 
LAURA RIVERA 
DAVID A SCHULZ 
BARBARA SHACK. cna;, 
GAIL S . SH AFFER 
GILBERT P SMITH 
PRISCILLA A WOOTEN 

EXECUTIVE DIRECTOR 
ROBERT J FREEM AN 

ST ATE OF NEW YORK 
DEPARTMENT O F STATE 
COMMITTEE ON OPEN GOVERNMENT r;..0 r:;c, -A a _ ..s-~ q...,s: 

162 WASHINGTON A VENUE. ALBANY, NEW YO RK 12231 
(518) 474-2518, 2 791 

May 19, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuin~ staff advi sory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Steinberg: 

I have received your letter of April 28, as well as the 
materials attached to it. 

According to your letter, you requested and obtained from 
the Suffolk County Sheriff's Office a copy of the Depar tment's 
subject ma t ter l ist. You asked that I review the list, how you 
can o b tain "fur t her FOIL information from (yourJ department", and 
whether it is possible that a person other than the undersheriff 
can be des i gnated as records access officer. 

In this regard, I offer the following canments. 

First, wi th respect to the s ubject matter list, section 
87 (3) (c) of the Freedom of Information Law requires that each 
agency shall ma i ntain: 

"a reasonably detailed current list 
by subject matter, of all records in 
the possession of the agency, whether 
or not available under this art i cle." 

In my view, an agency's subject matter list is not required to 
identify each and every record of an agency. Ho,.,ever, it is 
required to include reference, by category to all records 
maintained by agency. whether or not the records are available to 
the public. Further, in my opinion, the purpose of the subject 
matter list is to enable the public to know of the categories of 
records maintained by an agency. With that kind of kno,.,ledge, 
requests for records can be made by means of a category of 
records appearing in the list. As stated in regulations promul-
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gated by the Committee on Open Government, which have the force 
of law: "The subject matter list shall be sufficiently detailed 
to permit identification of the category of the record sought 11 

[see attached regulations, 21 NYCRR Section 1401.6{b)J. 

Having reviewed the subject matter list attached to your 
letter, it appears to be of sufficient detail. However, it is 
divided into sections that characterize the materials referenced 
as •Accessible Records" and "Inaccessible Records•. Ae indicated 
previously, I believe that a subject matter list is intended to 
refer, by category, to the records maintained by agencies, 
whether or not the records are "accessible". Moreover, for a 
variety of reasons, it is often impossible to indicate whether a 
category of records will always be either accessible or deniable~ 
in whole or in part. 

The Freedom of Information Law is based upon a presumption 
of access. Stated differently, all records of an agency are 
available, except to the extent that records or portions thereof 
fall within one or more grounds for denial appearing in section 
87 (2} (a) through {i) of the Law. Further, many of the grounds 
for denial are written in terms of the effects of disclosure. 
For ekample, section 87(2) (e) permits an agency to withhold re
cords "can.piled for law enforcement purposes tt under circumstances 
specified in the Law~ While some aspects of "arrest reports•, 
one of the categories of 11 inaccessible recordsn, might justifi
ably be withheld for a time, i.e., when an investigation is 
ongoing, those reports likely are available, at least in part, at 
same point. Another category of ninaccessible recordsff according 
to the list is ttpersonnel information". Some of that 
information, such as home addresses and social security numbers 
of emplcyees. could be withheld as "an unwarranted invasion of 
personal privacy" [see Freedom. of Information Law, section 
87 {2) (b)]. However, other aspects of "personnel informationn, 
including records indicating salary, overtime, attendance and the 
like must be made available. •eorrespondencen is also listed as 
ninaccessiblen. Some correspondence might justifiably be 
withheld, depending upon its contentsr other correspondence 
might, however, be available under the Law. 

In short, I believe that the lists attached to your letter 
are misleading and in some instances are inaccurate, and I do not 
believe that they should identify categories of records as 
naccessible 11 or 11 inaccessible•. 

Second, to request records~ a written request should be 
made to the agency's records access officer. It is noted that 
section 89(3) of the Freedom of Information Law requires that a 
request must "reasonably describen the records sought* 
Therefore, a request should include sufficient detail to enable 
agency officials to locate the records. 
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Lastly, according to the Committee's regulations, the head 
of the agency, the Sheriff, has the authority to designate a 
records access officer~ The records access officer has the duty 
of coordinating an agency's response to requests (see section 
1401~2). As such, I believe that the Sheriff has the authority 
to designate the Undersheriff, or any other member of staff, as 
records access officer. 

I hope that I have been of scme assistance. Should any 
further ques~ions arise~ please feel free to contact me. 

RJF:jm 

Enc~ 

Sincerely, 

Robert J~ Freeman 
Executive Director 
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Conve~se1y, it was suggested that when disclosure of a 
copyrighted work would not have a substant~al adverse effect on 
the potential market of the copyright holder, the trade secret 
exereption could not appropriately be asserted,. Further, 11 [g: iven 
that the FOIA is designed to serve the public interest in access 
to information maintained by government, 11 it was contended tha':: 
"disclosure of nonexenpt copyrighted dcccments under the Freedom 
of Information Act shot:.ld be considered a 'fair use' 0 

(~). 

In my opinion, due to the similarities between the federal 
Freedom of Information Act and the New York Freedom of :nforma
tion Law, the analysis by the Justice Department cot.Jci properly 
be applied when making determinations regarding the reproduct~on 
of copyrighted materials maintained by entities of government in 
New York. ~n sum, if reproduction of architectural plans and 
similar reco:rds would "cause substantial injury to the competi
tive position of the subject er:.terp:!'.'ise, 11 Le~, the holder of the 
copyrigl:t 1 in conjunction with section 87 (2} (d) of the Freedom of 
Information Law, it would appear that an agency cotad preclude 
reproduction of the work. On the other hand, if reproduction of 
the work would not result in substantia: inj1..::ry to the competi
tive position of the copyright ho:der, it appears tha~ the work 
should be duplicated. 

Ir.. order to enhar..ce comp- iance with the Freedorr, of 
Infonr.ation Law, copies of this opi~ion will be forwarded to the 
Town Supervisor and the Town Cle:-k. 

I hope tl:at I have been of some assista:1.ce. Should any 
further questions arise, please feel free to contact me. 

RJF:saw 

cc: Donald Walzer, Supervisor 
Ann Wolfe, Clerk 

Si::.cerely, 

/4wJ5.t«-_ 
Robert J. Freeman 
Execucive D.irector 



STATE OF NEW YORK 
DEPARTMENT OF STATE /Id 
COMMITTEE ON OPEN GOVERNMENT B>:r; l - -,S""S-,(, 

GOMMtTTE.E MEMBERS 

Wl...l.lA~ f:!00,<f,MN 
JOHN C CGA"I 
DALL W FOR.SYTHE 
WALTER W Gl'lUNFEl,.D 
STAN lJ'DiNE 
:.AUf'lA Fir/ERA 
DAVlO A SCHULZ 
f.!A"lBARA $"!ACK Chait 
GAILS SHAFFER 
GllSERT f> SMITH 
f>RISCUA A WOOTS,, 

fJ.:.EC\./',VE OIRE::'.:TOO 
ROaERT J "REEMM 

Mr. Dimitri Jean Baptiste 
88-T-0189 loc A-1-4 
Franklin Correctional Facility 
P.O. Box 10 
Malone, New York 12953 

Dear Mr. Baptiste: 

162 WASHINGTON AVENUE ALBANY, NEW YORK: 12231 
(518,i474•2518, 2791 

May 19, 1989 

I have received your letter of May 7 in which you asked 
whether this office can help you to obtain records from the 
Nassau County Police Department. 

You wrote that you requested •all inforn-ation pertaining 
to (you]n from the Department 1 which acknO'i'iledged the receipt of 
your request and indicated that you "must wait approximately 
three weeks for a detennination•. You also wrote that you are 
indigent and "can not afford to pay for the copiesn. 

In this regard, I offer the following canments. 

First, the Committee on Open Government is authorized to 
advise with respect to the Freedom. of Information Law. The 
committee is not empowered to obtain records on behalf of an 
applicant or compel an agency to grant or deny access to ~ecords. 

Second, in view of the breadth of you request, I point out 
that section 89(3) of the Freedom of Information Law requires 
that an applicant "reasonably describe" the records sought~ 
Therefore, a request should include sufficient detail to enable 
agency officials to locate the records. It is unclear on the 
basis of your letter whether your request reasonably described 
the records. 

Third, the Freedom of Information Law and the regulations 
promulgated by the Committee on Open Government {21 m'CRR Part 
1401), which govern the procedural iD'i)lementation of the Law, 
prescribe time limits within which agencies must respond to 
requests. Specifically, section 89(3) of the Freedom of Informa
tion Law and section 1401.5 of the Cammittee 1 a regulations pro
vide that an agency must respond to a request within five busi-
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ness days of the receipt of a request. The response can take one 
of three forms. It can grant access, deny access, and if so, the 
denial should be in writing stating the reasons, or the receipt 
of a request may be acknOW'ledged in writing if more than five 
business days is necessary to review or locate the records and 
determine rights of access. When the receipt of the request is 
acknCMledged within five business days, the agency has ten addi
tional business days to grant or deny access. Further, if no 
response is given within five business days of receipt of a re~ 
quest or within ten business days of the acknowledgement of the 
receipt of a request, the request is considered "constructively 
denied" (see regulations, sections 1401.5 (d) and 1401~ 7 {c}] ~ 

In my view~ a failure to respond within the designated 
tine limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
CQUmittee [see Freedom of Information Law, section 89(4) (all. 

In addition. it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89{4) (a) of 
the Freedom of Information Law, the appellant has exhausted hia 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

Lastly. the Freedom of Information Law generally permits 
an agency to charge up to twenty-five cents per photocopy. 
Further, the Law contains no requirement that fees be waived, due 
to indigency~ for example. 

Enclosed are copies of the Freedom of Information Law and 
an explanatory pamphlet that may be useful to you. 

RJF:jm 

Encs. 

I hope that I have been of some assistance. 

Sincerely 1 

~_1.f,,.v--
Robert J. Freeman 
Executive Director 
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P.O. Box 975 
Coxsackie.- NY 12051 

t62 WASHINGTON AVENUE, ALBANY N£W YORK 12231 
!!518) 4 '1'4·2518. 2791 

May 19, 1989 

The staff of 
issue adviso 

the Committee on Open Government is authorized to 

based solely 

Dear Mr .. Garcia: 

l have received your letter of May 8 in which you 
requested assistance concerning the use of the Freedom of 
Information Law .. 

According to your letter~ you have directed requests twice 
to the Dobbs Ferry Police Department pursuant to "both State and 
Federal" laws. In neither instance have you received a response. 

In this regard, I offer the following canments. 

First~ since you referred to both state and federal access 
laws, I point out that the New York Freed.an of Information Law is 
applicable to records maintained by entities of state and local 
government in New York, including the Village of Dobbs Ferry. 
The federal Freedom of Information Act is applicable only to 
records maintained by federal agencies~ 

Second, a request should generally be directed to an 
agency's "records access officer•. The records access officer 
has the duty of coordinating an agency's response to requests for 
records (see 21 NYCRR section 1401 .. 2}. The records access offi
cer in most villages ls the clerkp because the clerk is the legal 
custodian of records. As such, it is suggested that you resubmit 
you request to the clerk, indicating that you made two preVious 
requests to the Police Department, and asking that the request 
be forwarded to the proper official if the clerk is not author
ized to respond to the request. The address for the Village of 
Dobbe Ferry is 112 Main Street, Dobbs Ferry 1 NY 10522. 
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Lastly, the Freedom of Information Law and the regulations 
promulgated by the Committee on Open Government (21 NYCRR Part 
1401) 1 which govern the procedural implementation of the Law, 
prescribe time limits within which agencies must respond ta 
requests- Specifically, section 89(3) of the Freedom of :nforma
tion Law and section 1401.5 of the Cornmittee 1 s regulations pro
vide that an agency must respond to a request within five busi
ness days of the receipt of a request. The response can take one 
of three forms. It can grant access, deny access, and if so, the 
denial should be in writing stating the reasons, or the receipt 
of a request may be ackna,ledged in writing if more than five 
business days is necessary to review or locate the records and 
determine rights of access. When the receipt of the request is 
acknc,,,.tledged within five business days, the agency has ten addi
tional business days to grant or deny access. Further, if no 
response is given within five business days of receipt of a re
quest or within ten business days of the acknowledgement of the 
receipt of a requestf the request is considered "constructively 
denied ff (see regulations, sections 1401,.S{d) and 1401.7 (c)). 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days fran the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent ta the 
Committee [see Freedom of Inforlliltion Law, section 89{4) {a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) {a} of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Fl;OYd v,. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

RJF:jm 

I hope that I have been of sane assistance. 

Sincerely, 

~1.f,___ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff adviso;ry oEinion is 
based solel~ upon the facts presented in your correspondence. 

Dear Mr. Hardy:-

I have received your letter of May 7 addressed to Ms4 
Debra Kahn, as well as the correspondence attached to it. Please 
note that Ms. Kahn is no long with this office9 

Your inquiry concerns a request for what was characterized 
as an "inmate movement log" or a "block log book 11 , insofar as 
those records pertain to you concerning a certain period, frm. 
the Westchester County Jail~ In brief, since your req:uest was 
not answered in a timely manner by the County Ccmmisaianer of 
Correction, you appealed on that basis to the County Attorney. 
Prior to the receipt of your appeal, the Commissioner wrote that 
the Department of Correction "does not maintain an inmate move
ment log". Following the receipt of the Appeal, the County 
Attorney affirmed the response given by the Commissioner. 

You have raised a series of questions concerning the 
matter and, in this regard, I offer the fallowing cOlIUJl.El:nts. 

First, it appears. based on the correspondence, that the 
record sought does not exist. Here l point out that the Freedom 
of Information Law pertains to existing records 1 and section 
89(3) states that an agency is not required ta prepare a record 
in response to a request. In short, if the infori:nation you seek 
does not exist in the form of a record, the Freedom of Informa
tion Law would not, in my view, be applicable. 
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If such a record exists, and again, it appears that it 
does not, I believe that those portions pertaining to you would 
be available to you. With respect to existing recordsz the Free
dom of :nformtion Law is based upon a presumption of access~ 
Stated differently, all records of an agency are available, ex~ 
cept to the extent that records or portions thereof fall within 
one or more grounds for denial appearing in section 87{2} (a) 
through (i} of the Law. I do not believe that any of the groun:is 
for denial could justifiably be asserted to withhold the kind of 
record that you described should such a record e~ist. 

Lastly, since you raised questions concerning the timeli
ness of resPonses, it is noted for future reference that the 
Freedom of Information Law and the regulations promulgated by the 
Committee on Open Government (21 NYCRR Part 1401), which govern 
the procedural aspects of the Law, prescribe time limits for 
responses to requests and appeals~ Specifically, section 89(3) 
of the Freedom of Information Law and section 1401.5 of the 
Committee's regulations provide that an agency must respond to a 
request within five business days of the receipt of a request. 
The response can take one of three forms. It can grant access, 
deny access, and if so, the denial should be in writing stating 
the reasons, or the receipt of a request may be acknowledged in 
writing if more than five business days is necessary to review or 
locate the records and determine rights of access. When the 
receipt of the request is acknc,,,,,ledged within five business days, 
the agency has ten additional business days to grant or deny 
access. Further, if no response is given within five business 
days of receipt of a request or within ten business days of the 
ackncwledgement of the receipt of a request, the request is con
sidered "constructively denied 11 [see regulations, sections 
1401.5 (d) and 1401.7 (c) J. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That pers:on or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law. section 89{4) (al]. 

In addition, it has been held that when an appeal is ma.de 
but a determination is not rendered within ten business daye of 
the receipt of the appeal as required under section 89(4) {a) of 
the Freedom of Inforuetion Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982) J. 
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I hope that the foregoing has served to clarify the 
matter .. 

RJF :jm 

Sincerely, 

~1.I~ 
Robert J. Freeman 
Executive Director 

cc: Norwood E. Jackson, Commissioner of Correction 
Marilyn J. Slaaten. County Attorney 
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Mr. Philip Guinta 
88-D-90 B-5-2 
Box 367 B 
Dannemora~ NY 12929 

The staff of the Committee on Open Gavernment is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
bas~d solely upon the facts presented in ~our correspondence. 

Dear Mr. Guinta: 

As you are aware, I have received your letter of May 9. 

You wrote that you were involved in an automobile accident 
with your girlfriend~ and that you have been unsuccessful in your 
efforts to obtain medical information pertaining to her "from the 
drug store and the hospital". The correspondence attached to 
your letter indicates that your girlfriend was treated by Mercy 
Hospital in Watertown. 

You request advice con:erning access to the records. In 
this regardf I offer the following comments. 

First, I point out that the Freedom of Information Law is 
applicable to agency records, and that section 86(3) of the Law 
defines the term 11agency" to mean: 

"any state or municipal department, 
board, bureau, division,- commissionf 
committee, public authority, public 
corporation. council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one-or more muni
cipalities thereof, except the judi
ciary or the state legislature.'' 
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Based upon the foregoing, the Freedom of Information Law gener
ally pertains to records of entities of state and local govern
ment. It does not apply to records of a drug store or a private 
hospital, for examplea 

Second, when the Freedom of Infornation Law is applicable, 
it permits agencies to withhold records when disclosure would 
result in "an unwarranted invasion of personal privacy" [see 
sections 87 (2) (b) and 89 {2) (bl]. Further, section 89 (2l {bl 
states in relevant part that an unwarranted invasion of personal 
privacy inc1udes: 

11 i.. disclosure of employment, medical 
or credit histories of personal refer~ 
ences of applicants for employment; 

1i. disclosure of items involving the 
medical or personal records of a client 
or patient in a medical facility ... a

11 

Lastly, various provisions of the Public Health Law (see 
eag., sections 17 and 18), permit the disclosure of medical re
cords to the subjects of those records or persons authorized by 
the subjects of the records. 

I hope that the foregoing has served to clarify the 
matter. 

RJF;jm 

Sincerely, 

~_1./,..._ 
Robert J. Freeman 
Executive Director 
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Ms. Catherine L. Hunt 
Legal Counsel 
Information and Privacy 
Commissioner/Ontario 
80 Bloor Street West 
Suite 1700 
'I:oronto, Ontario 
MSS 2Vl 

Dear Ms. Hunt;: 

I have received your letter of May 10 in which you wrote 
that you are researching what have become known as nvaughn index 
requirements". 

In this regard~ I offer the following cow.ments~ 

First, as you are aware. Vaughn v. Rosen [484 F2d 820 
(1973)1, was rendered under the federal Freedom of Information 
Act~ ln brief, that decision required that an index be prepared 
to provide an analysis of documents withheld by an agency as a 
means of justifying a denial and ensuring that the burden of 
proof remains on the agency. However, I am unaware of any deci
sion involving the New York Freedom of Inform.,,tion Law that re
quires the preparation of a similar index~ Further; a recent 
decision suggests the preparation of that kind of analysis might 
in some instances subvert the purpose for which exemptions are 
claimed. In that decision, an inmate requested records referring 
to him as a member of organized crime or an escape risk. In 
affirming a denial by the lower court, the Appellate Division 
found that, 

"All of these docunents were inter
agency or intra-agency materials ex
empted under Public Officers Law 
section 87 (2) (g) and some were 
materials the disclosure of which could 
endanger the lives or safety of certain 
individuals, and thus were exempted 
under Public Officers Law section 87 
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{2) (f). The failure of the respon
dents and the Supreme Court, Westchester 
County, to disclose the underlying facts 
contained in these documents so as to 
establish that they did not fall 
'squarely within the ambit of [theJ 
statutory exemptions' (Matter of 
Farbman & Sons v New York City Health 
& Hosps. Corp~, 62 NY2d 75t 831 
Matter of Fink v Lefkowitz, 47 NY2d 
567, 571}, did not constitute error. 
TO make such disclosure would effec
tively subvert the purpose of these 
statutory exemptions which is to pre
serve the confidentiality of this 
information" [Nale v. Sullivan, 125 
AD 2d 311, 312 (1987)]. 

The closest that a court has come to requiring the prepar
ation of a Vaughn index involved a decision in which an agency 
was reg:uired to inform the applicant of the existence of records 
falling within the scope of a request. In Steele v. New York 
State Dept. of Health, 464 NYS 2d 925 (1983)], it was stated 
that: 

"To be certain that respondent has 
informed the petitioner of all re
cords, which are in existence; re
spondent sball submit a list to 
petitioner of all documenta in its 
possession related to petitioner's 
demand. This list shall include 
all documents that are in existence 
as of the present time. If respond
ent has not previously acknowledged 
the existence of certain of these 
documents and feels that s01ne of 
them are exempt# it must submit to 
petitioner a full and complete de
scription thereof. This decrip
tion shall be affidavit and such 
affidavit shall give a detailed 
analysis of the documents in such 
a way that the exemption will be 
demonstrated." 

Second, in terms of procedural requirements in the New 
York Freedom of Information Law, an initial denial of a request 
must he made in writing and include the reasons for the denial. 
Thereafter, a denial may be appealed in conjunction with section 
89(4) (a) of the Law. That provision states in relevant part 
that: 
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11 any person denied access to a re
cord may within thirty days appeal 
in writing such denial to the head, 
chief executive or governing body 
of the entity, or the person there
for designated by such head. chief 
executive, or governing body, who 
shall within ten business daye of 
the receipt of such appeal fully ex
plain in writing to the person re
questing the records the reasons for 
further denial, or provide access to 
the record sought." 

Based on the foregoing, although a denial following an appeal 
must 11fully explain" the reasons for a further denial, no court 
yet has imposed a requirement as specific or far-reaching as in 
Vaughn v. Rosen. 

I hope that I have been of scrne assistance, and I look 
forward to meeting you in Toronto next month. I hope, too, that 
you and your colleagues will be armed with an arra_y of questions 
concerning our experience under the New York Freedom of Informa
tion Law. 

RJF :jm 

Sincerely, 

Robert J. Freeman 
Executive Director 
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May 23, 1989 

~r. Paul Stephen Seeber 
President and General Counsel 
NYS Coalition Opposed to Fluoridation, Inc. 
P.O. Box 263 
Old Bethpage, New York 11804-0263 

The staff of the Committee on Ooen Government is aut~orized to 
issue adviso;y o~inions. The ensuing staff advison: opinion is 
based solely upon the facts presented in your corresponde~ 

Dear Mr. Beeber: 

I have received your letter of May 3, as well as the 
materials attached to it. 

The correspondence indicates that, for several months, you 
have attempted with minimal success to obtain a variety of infor
rni9.tion from George Mekenian, Chief of the Sources Division of the 
New York City Department of Environmental Protection. The infor
mation sought relates to the use of fluoridation by New York City 
for the period of 1965 through the 1987 fiscal year. 

Baaed upon a review of the materials, I offer the 
following comments. 

First, several aspects of your request are phrased as 
questions or seek figures~ For instance, in item 5 of your 
request, you asked: 

"(a) How many pounds of hydrofluosilicic 
acid are used daily in New York City 
(comprising of all the Boroughs)? 

(b) If there are variations in the 
amount used, please state the reason 
for the variations." 
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In this regard, I point out that the Freedom of :nformation Law 
is a vehicle under which agencies must produce records as re
quired by the Law1 however, it does not require agency officials 
to anS\ll'er questions. Similarly, it is emphasized that the Free
dom of Infornation Law pertains to existing records, and section 
89(3) of the Law states in part that an agency need not create a 
record in response to a request. Therefore, to the extent that 
your request involves information that has not been prepared in 
the form of a record or records, the Department would not, in my 
view, be obliged to compile data or otherwise create n,ew records 
on your behalf~ 

Second, section 89{3) of the Law also requires that an 
applicant "reasonably describe" the records sought. Assuming 
that existing records falling within the scope of your request 
can be located~ I believe that the request was appropriate. 

Third, with respect to existing records, the Freedom of 
Information Law is based upon a presumption of access. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 87 {2) (a) through (i) 
of the Law. 

To the extent that the information sought exists as 
records, one of the grounds for denial is, in my opinion, parti
cularly relevant.. Nevertheless, that provision, due to its 
structure, often requires broad disclosure. Specifically, sec
tion 87(2} (g) of the Freedom of Inform:ition Law states that an 
agency may withhold records that: 

nare inter-agency or intra-agency 
materials which are not: 

L statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public: 

iii. final agency policy or de
terminations1 or 

iv. external audits, including· 
but not limited to audits performed 
by the comptroller and the federal 
government ...... 11 

It is noted that the language quoted above contains what in ef
fect is a dol.lhle negative. While inter-agency or intra-agency 
ma.terials may be withheld, portions of such rraterials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
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external audits must be ma.de available. Concurrently, those 
portions of inter-agency or ihtra-agency materials that are re
flective of opinion1 advice, recommendation and the like could in 
my view be withheld. 

It appears that all of the records falling within the 
scope of your request could be characterized as "intra-agency" 
materials. However, much if not all of the records would consist 
of "statistical or factual tabulations or data 11 accessible under 
section 87 (2) {g) (i) of the Freedom of Information Law. 

Lastly, section 89 (1) (b) (iii) of the Freedom of ::nforma
tion Law requires the Committee on Open Government to promulgate 
general regulations pertaining to the procedural aspects of the 
Law {see attached 21 NYCRR Park 1401). In turn, section 87{1) 
requires each agency public to adopt regulations 11pursuant to 
such general rules as may be promulgated by the committee on open 
government in conformity with the provisions of this article 11 

(the Freedom of Information Law) .. 

Since your request was made months ago, I point out that 
the Freedom of Information Law and the Committee 1 s regulations 
provide guidance concerning the procedural requirements for re
sponding to requests. Specifically, section 89 (3) of the Freedom 
of Information Law and section 1401~5 of the Committee's regula
tions provide that an agency must respcnd to a request within 
five business days of the receipt of a request. The response can 
take one of three forms. It can grant access, deny access, and 
ii so, the denial should be in writing stating the reasons¥ or 
the receipt of a request may be ackn011ledged in writing if more 
than five business days is necessary to review or locate the 
records and determine rights of access. When the receipt of the 
request is acknow-ledged within five business days, the agency has 
ten additional business days to grant or deny access. Further, 
if no response is given within five business days of receipt of a 
request or within ten business days of the acknOl/ledgement of the 
receipt of a request. the request is considered "constructively 
denied" [see regulations, sections 1401.S(d} and 1401.7 (c}J .. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
committee [see Freedom of Information Law, section 89{4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
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or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 3d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

Further, the regulations promulgated by Mayor Koch pur
suant to the Freedom of Information Law are consistent with those 
adopted by the Committee on Open Government~ The Mayor's 
regulations, which became effective in 1979, state in part in 
section 5 (d): 

"If because of unusual circumstances, 
an agency is unable to determine with
in five days whether to grant, deny or 
otherwise respond to a request for 
inspection and copying, the records 
access officer shall, within such five 
day period, acknowledge receipt of the 
request in writing to the requesting 
party, stating the approximate date, 
not to exceed ten business days from 
the date of the acknC1,,1ledgement, by 
which a determination with respect to 
the request will be made. If the 
agency does not make a determination 
with respect to the request within ten 
days from the date of such acknow
ledgement# the request may be deemed 
denied and an appeal may be taken to 
the person or body designated in the 
agency to hear appeals.• 

As such, the Mayor's regulations applicable to agencies within 
the jurisdiction of his office, such as the Department of 
Environmental Protection, include time limits for responding to 
requests that are consistent with the Committee's regulations. 

In an effort the enhance compliance with the Freedom of 
Information Law, copies of this opinion will be sent to Mr. 
Mekenian. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

~,1.if~ 
Robert J. Freeman 
Executive Director 

RJF;jm 
cc; George Mekenian, P~E. 
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May 2 4, 19 89 

The staff of the Committee on Open Government is authorized to 
issue advisory opini ons. The ensuing staff advisory opinion is 
based solely upon the facts pres ented in y our correspondence. 

DQar Mr. Spratley: 

I have received your lett er of May 12. 

and you a s ed w ether y ou can -obtain from a hos
name of the physician who treated tha t person and in
concerning the seriousness of the wounds. You also 

requested the addresses for Amnesty International and a hunan 
rights office within the United Na tion.s. 

In this regard, since you are writing f rom Virginia, I 
point out that the Committee on Open Government is authorized to 
a dvise with respect to the New York Freedom of Information Law. 
If the matter that you described occurred outside of New Yor k, I 
could not advise with respect to rights of access to records in a 
different j urisdiction. 

Second, assuming that the event that you descr ibed 
occurred in New York, first, I point out that the Freedom of 
Information Law is applicable -to agency r ecords, and that section 
86(3) of the Law defines the term "a gency" to mean: 

Hany state or municipal depa-rtmen-t, 
board, bureau, division, canmission, 
committee, publ ic authority-, publ-ic 
corporation, council; off-ice or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more -muni
cipal ities thereof, except the judi
ciary or the state legislature." 
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Based upon the foregoing, the Freedom of Information Law gener
ally pertains to records of entities of state and local govern
ment. It does not apply to records of a private hospital, for 
example. 

When the Freedom of Informtion Law is applicable, it 
permits agencies to withhold records when disclosure would result 
in "an unwarranted invasion of personal privacy" [see sections 
87 (2) (b) and 89 (2) (b)J. Further, section 89 (2) (bl states in 
relevant part that an unwarranted invasion of personal privacy 
includes: 

"i. disclosure of employment, medical 
or credit histories of personal refer
ences of applicants for employment: 

ii. disclosure of items involving the 
medical or personal records of a client 
or patient in a medical facility ••• " 

Third, various provisions of the Public Health Law {see 
e.g., sections 17 and 18}, perntit the disclosure of medical re
cords to the subjects of those records or persons authorized by 
the subjects of the records. 

In sum, assuming that the event occurred in New York, I 
believe that the infor:i:nation sought either would not be subject 
to the Freedom of Information Law or could be withheld as an 
unwarranted invasion of personal privacy. 

Lastly, I could not locate any address for an office of 
human rights at the United Nations. Hc,,,,ever, Amnesty Interna
tional has offices at the United Nations at 777 UN Plaza and at 
322 8th Avenue in New York City. 

RJF:jm 

I hope that I have been of some assistance~ 

Sincerely, 

~![,{~ 
Robert J. Freeman
Executive Director 
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May 24, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Ragone: 

I have received your letter of May 4, which reached this 
office on May 17. 

According to your letter, you have made several requests 
for records of the Office of the District Attorney of Saratoga 
County. You indicated, however, that you have not received 
responses to those requests. 

You have requested assistance•in the matter and, in this 
regard, I offer the following comments. 

First, a request should generally be directed to an 
agency's "records access off icer 11

• The records access officer 
has the duty of coordinating an agency's response to requests for 
records {see 21 NYCRR section 1401.2). 

Second, the Freedom of Information Law and the regulations 
promulgated by the Ccmunittee on Open Government (21 NYCRR Part 
1401), which govern the procedural implementation- of-- the Law, 
prescribe time limits within which agencies must respond to 
requests. Specifically, section 89 (3)- of the Freedom of Inforna
tion Law and section 1401.5 of the Cormnittee 1 s regulations pro
vide that an agency must respond to -a request within five busi
ness days of the receipt of a request. The response can take one 
of three forms. It can grant access; deny access-, and if so, the 
denial should be in writing stating the reasons, or the receipt 
of a request may be ackna,,ledged in writing if more than five
business days is necessary to review or locate the records and 
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determine rights of access~ When the receipt of the request is 
acknO!iledged within five business dayst the agency has ten addi
tional business days to grant or deny access. Further, if no 
response is given within five business days of receipt of a re
quest or within ten business days of the acknowledgement of the 
receipt of a request, the request is considered "constructively 
deniedn [see regulations, sections 1401. 5 {d) and 1401. 7 (c)] .. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be aent to the 
committee [see Freedom of Information Law, section 89(4) {a}]. 

In addition, it has been held that when an appeal is ~ade 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89 (4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc, 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 {1982)]. 

RJF:jm 

I hope that I have been of some assistance~ 

Sincerely, 

~5,fA--
Robert J¾ Freeman 
Executive Director 
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May 24, 1989 

Ma. Kathleen Smith 
Secretary 
Town of Deerpark 
Drawer A 
Huguenot, NY 12746 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Smith: 

I have received your letter of May 15 in which you raised 
questions concerning a request for a record. 

You wrote that the Zoning Commission of the Town of 
Deerpark has received a request for the 9 most recent working 
draft of the Town of Deerpark roaster plan and most recent working 
draft of revised Town of Deerpark Ordinance 11

• You added that: 

nThe Zoning Ordinance is in a stage 
where changes are bei-ng made weekly 
and the last draft cow is already 
obsolete. 'l.'he master plan has been 
submitted to the TOW'n Board. The 
draft copy of the Zoning Ordinance 
has not been submitted to the 
Planning Board for their review and 
comment.a or to -the Tow,n Board. The 
Zoning Commission has not yet held a 
public hearing because the o-rdinance 
is not at that stage. The Zoning 
Commission is nOQ,1 working with the 
master planner on a weekly basis to 
coordinate the master plan to the
Zoning Ordinance. When this is accom
plished the-ordinance will be retyped 
with the changes and made available 
to the public. n 
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Based on the foregoing, you asked the following questions: 

"Is this draft copy of the Zoning 
Ordinance considered a record at this 
point? Should it be made available 
to the public even though the draft 
is very obsolete? Would this draft 
be considered intra-agency material?u 

In this regard, I offer the following comments. 

First, the Freedom of Information Law is applicable to all 
agency records, and section 86(4) of the Law defines the tenn 
"record" expansively to rnean: 

"any infornation kept, held, filed, 
prcduced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, e:xaminations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings 1 maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

In view of the breadth of the definition, a draft would, in my 
opinion, constitute a "record" subject to rights of access, even 
though it may be "obsolete 11 or subject to change. 

Second, in terms of rights of access, the Freedom of In
formation Law is baaed upon a presmnption of access. Stated 
differently, all records of an agency are available. except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 87(2} (a) through (i) 
of the Law. 

Third, as you suggested. a draft could be characterized as 
"intra-agency material" subject to section 87{2) (g) of the Free
dom of Information Law. That provision states that an agency may 
withhold records that: 

nare inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions-to staff that 
affect the public, 
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iii. final agency policy or de
terminations: or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government .... " 

It ia noted that the language quoted above contains what in ef
fect is a double negative~ While inter-agency or intra-agency 
materials may be withheld, portions of such :materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re~ 
flective of opinion, advice, recommendation and the like could in 
my view be withheld. I would conjecture that the draft could be 
withheld, for it would apparently not contain any of the kinds of 
accessible information described in subparagraphs {i) through 
(iv) of section 87 (2) (g). 

Lastly, even though the draft might justifiably be 
withheld, I point out that the Zoning Commission is a public body 
subject to the requirements of the Open Meetings Law. Like the 
Freedom of Information Law, the Open Meetings Law is based upon a 
presumption of openness. Meetings of public bodies must be con
ducted open to the public. except to the extent that the subject 
under discussion falls within one or more among eight grounds for 
entry into an executive session. 

Assuming that the Zoning Can.mission conducts meetings to 
discuss and revise the zoning ordinance, I believe that those 
meetings would be required to be conducted in public, for none of 
the grounds for executive session could justifiably be asserted. 
If the substance of the draft is or has been effectively dis
closed at open meetings, there may be little reason for withhold
ing the draft, despite the authority to do so pursuant to section 
87(2) (g) of the Freedom of Information Law. 

I hope that the foregoing will be useful to you. Should 
any further questions arise, please feel free to contact me. 

RJF;jm 

Sincerely, 

~.1",if~ 
Robert J. Freeman 
Executive Director 
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Ms. Kathleen Smith 
Secretary 
Town of Deerpark 
Drawer A 
Huguenot, NY 12746 

The staff of the Committee on Open Government is authorized to 
issue advisor~ opinions. The ensuina staff advisory opinion is 
based solely upon the facts presente {n your correspondence. 

Dear Ms. Smith: 

I have received your letter of May 15 in which you raised 
questions concerning a request for a record. 

You wrote that the Zoning Commission of the Tow-n of 
Deerpark has received a request for the "most recent working 
draft of the Town of Deerpark master plan and most recent working 
draft of revised Town of Deerpark Ordinance 1

'. You added that: 

•The Zoning Ordinance is in a stage 
where changes are being made weekly 
and the last draft copy is already 
obsolete. The master plan has been 
submitted to the Town Board. The 
draft copy of the Zoning Ordinance 
has not been submitted to- the 
Planning Board for their review and 
comments or to the T<Mn Board. The 
Zoning Commission ha& not yet held a 
public hearing because the 0-rdinance 
is not at that stage. The zoning 
commission is nOK working with-the 
master planner on a weekly basis to 
coordinate the master plan to the
Zoning Ordinance* When this is accom
plished the ordinance will be retyped 
with the changes and made available 
to the public." 



Ms. Kathleen Smith 
May 24, 1989 
Page -2-

Based on the foregoing, you asked the following questions: 

11 Is this draft copy of the Zoning 
Ordinance considered a record at this 
point? Should it be made available 
to the pUJlic even though the draft 
is very obsolete? Would this draft 
be considered intra-agency material?" 

In this regard, I offer the following comments. 

First, the Freedom of Information Law is applicable to all 
agency records, and section 86(4) of the Law defines the term 
"record" expansively to mean: 

"any infornation kept, held, filedr 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

In view of the breadth of the definition, a draft would, in my 
opinion,, constitute a "record" subject to rights of access,, even 
though it may be "obsoleten or subject to change~ 

Second~ in terms of rights of access, the Freedom of In
formation Law is based upon a presumption of access. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 87(2} (a) through (i) 
of the Lawa 

Third, as you suggested, a draft could be characterized as 
"intra-agency material• subject to section 87(2) (g) of the Free
dom of Information Law. That provision states that an agency may 
withhold records that: 

•are inter-agency •Or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data1 

ii. instructions• to staff that 
affect the public, 
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1.1.1.,. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government,. ~ • " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld. portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion~ advice, recanmendation and the like could in 
my view be withheld. I would conjecture that the draft could be 
withheld, for it would apparently not contain any of the kinds of 
accessible informa.tion described in subparagraphs (il through 
{iv) of section 87 (2) (g). 

Lastly, even though the draft might justifiably be 
withheld, I point out that the zoning Commission is a public body 
subject to the reg:uirements of the Open Meetings Law. Like the 
Freedom of InfortMtion Lawz the Open Meetings Law is based upon a 
presumption of openness. Meetings of Public bodies must be con
ducted open to the public, except to the extent that the subject 
under discussion falls within one or more among eight grounds for 
entry into an executive session. 

Assuming that the Zoning Commission conducts meetings to 
discuss and revise the zoning ordinance, I believe that those 
meetings would be reg:uired to be conducted in public, for none of 
the grounds for executive session could justifiably be asserted~ 
If the substance of the draft is or has been effectively dis
closed at open meetings~ there may be little reason for withhold
ing the draft, despite the authority to do so pursuant to section 
87(2} (g) of the Freedom of Information Law. 

I hope that the foregoing will be useful to you~ Should 
any further questions arise, please feel free to contact me. 

RJF drn 

Sincerely, 

~!S.J'~ 
Robert J. Freeman 
Executive Director 
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May 24, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. · 

Dear Ms. Kessner: 

I have received your letter of May 12, as well as the 
correspondence attached to it. 

You have sought an advisory opinion concerning the propri
ety of a denial of a request for records by Douglas Eldridge, 
Counsel to the Low Level Radioactive Waste Siting Commission. 
Attached to your letter is correspondence addressed to Mr. 
Eldridge in which you requested records consisting of noffers to 
the Siting Commission for volunteers who want to sell their land 
to the state for use as a low-level radioactive waste facility". 
The request included within its scope the identities of those who 
have made offers and the locations of their property. 

In an effort to learn more of the situation, I have dis
cussed the matter with Mr. Eldridge, who informed me that the 
offers were made contingent upon an agreement that the owners' 
identities would re.main confidential. He indicated that several 
of the landowners were apprehensive concerning the disclosure of 
their identities due to the possibility of harassment from neigh
bors and others. including threats of bodily harm. 

Based on the foregoing, I offer the following cownents. 

First, as a general matter, the Freedom of Information Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through {i) of the Law~ 
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Second. I point out that, based upon judicial interpreta
tions of the Freedom of Information Law, neither a request for 
nor a promise of confidentiality would be relevant to a determin
ation of rights granted by the Law. In Washington Post v. 
Insurance Department, the Court of Appeals held that a promise or 
assertion of confidentiality is all but meaningless and that, 
unless one or more of the grounds for denial appearing in the 
Freedom of Information Law may appropriately be asserted, records 
must be disclosed [61 NY 2d 557, 567 (1984)]. In another 
decision, it was found that a guarantee of confidentiality 
offered to school districts by a state agency cond.ucting a survey 
could not be asserted as a basis for withholding records under 
the Freedom of Information Law [Gannett News Service, Inc. v. 
State Office of Alcoholism and Substance Abuse, 415 NYS 2d 780 
(1979}]. Similarly, in a case in which a law enforcement agency 
permitted persons reporting incidents to indicate on a form their 
preference concerning the agency's disclosure of the incident to 
the news media, the Appellate Division found that, as a matter of 
law, the agency could not withhold a record based upon the 
11 preference" of the person who reported an offense [see Johnson 
News a er Co oration v. Call, Genesee Count Sheriff, 115 AD 2d 
335 ,(1985) • 

Third, notwithstanding the inability to withhold records 
in conjunction with a promise of confidentiality, it appears that 
the inforrration sought could, at this juncture, be withheld~ 
Section 87 (2) {b) of the Freedom of Information Law states that an 
agency may withhold records when disclosure would constitute "an 
unwarranted invasion of personal privacy•. 

I have been informed by Mr. Eldridge that the properties 
offered have not yet been closely examined. Under the 
circumstances, since the parcels in question are not yet under 
serious consideration in the site selection process, based upon 
the apprehension expressed by the landowners, it appears that 
disclosure of their identities and, therefore, the location of 
their property, would result in an unwarranted invasion of per
sonal privacy. Mr. Eldridge did indicate that if, following 
analyses of the properties in question~ any are seriously 
considered, the information sought will be disclosed. 

I hope that I have been of some assistancea Should any 
further questions arise, please feel free to contact me. 

RJF;:jm 
cc: Douglas Eldridge 

s}\er:~ 

R~(~ 
Executive Director 
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May 25, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisocy opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr~ Scott:. 

I have received your letter of May 15, as well as the 
correspondence attached to it. 

The correspondence consists of a letter addressed to you 
by the freedcmi: of information appeals officer for the New York 
City Police Department ackncr«ledging that your appeal of March 8 
was received on March 13. Although it was indicated that efforts 
would be made to provide an expeditious reply, it was noted that 
"a certain amount of time 11 would be needed to locate, review and 
retrieve the records that you requested before responding. As of 
the date of your letter to this office, you had not yet received 
a determination concerning your appeal. In view of the time that 
has passed, you wrote that you assume that your appeal uhas been 
deemed denied"~ 

You have requested my views on the matter and, in thia 
regard, I offer the following comments. 

First, section 89(4) {a) of the Freedom-of Information Law 
pertains to the right to appeal a denial of access to records and 
states in relevant part that the person designated to-determine 
appeals "shall within ten business days of the receipt of such 
appeal fully explain in writing to the person requesting the 
record the reasons for further denial, or provide access to the 
record sought». 
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Second, it has been held that when an appeal is .ma.de but a 
determination is not rendered within ten business days of the 
receipt of the appeal as required under section 89(4) {a) of the 
Freed.an of Information Law, the appellant has exhausted his or 
her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (19 82)]. 

Lastly, you provided no description of the nature of the 
records sought. Therefore, while I believe that your appeal has 
been constructively denied, that should not be construed as a 
suggestion that the =ecorda must necessarily be disclosed. 

RJP :jm 

I hope that the foregoing clarifies the matter. 

Sincerely~ 

L4Wd, l,'.JJ--
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Oen Government 
issue advisory opinions~ The ensuing staff a 
based solely upon the facts ~resented in your 

Dear Mr. Stewart: 

is authorized to 
isory opin.ion is 

correspondence. 

I have received your letter of May 16 in which you re
quested assistance concerning a request rrade under the Freedan of 
Informa_tion Law. 

According to your letter, approximately two months ago. 
you directed a request to Mr. Glenn autler of the Department of 
Labor's Division of Safety and Health in Binghamton. 

tn this regard, first, a request should generally be 
directed to an agency 1 s "records access officer"a The records 
access officer has the duty of coordinating an agency's res:ponse 
to requests for records. Having contacted the Department of 
labor on your behalf, I was informed that- your request should be 
made to Ms. Barbara Dinehart, Deputy Commissioner for Legal 
Affairs and Records-Access Officer, Department of Labor, Labor 
Building, State Campus, Albany, NY 12240. 

second, for future reference, I point out that the Freedom 
of Information Law and the regulations promulgated by the Com-
mittee on Open Government (21 NYCkR Part 14·01), which govern the 
procedural aspects of the Law, prescribe·time limits within which 
agencies must respond to requests. Specifically, section 89(3) 
of the Freedom of Information Law and section 1401.5 of the 
Canmittee's regulations provide that an agency must respond to a 
request within five business days of the receipt of a request. 
The response can take one of three forms. It can grant access, 
deny access, and if so, the denial should be in writing stating 
the reasons, or the receipt of a request may be ackna,,ledged in 
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writing if more than five business days is necessary to review or 
locate the records and determine rights of access. When the 
receipt of the request is ackna,,;,ledged within five business days* 
the agency has ten additional business days to grant or deny 
access. Further# if no response is given within five business 
days of receipt of a request or within ten business days of the 
ackna,,;,ledgement of the receipt of a request, the request is con
sidered "constructively denied" {see regulations, sections 
1401. 5 (d) and 1401. 7 (cl]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom a£ Information Law, section 89{4) (a}]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law 1 the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1902)]. 

Lastly, in tenns of rights of access, the Freedom of In
formation Law is based upon a presumption of access. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 87(2} (a) through {i} 
of the Law. 

I hope that I have been of some assistance. 

Sincerely, 

~~-~;!::-----
Executive Oirector 

RJF:jm 
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May 25, 1989 

The staff of t he Committee on Oen Governme n t is authorized to 
issue advisory opinions. The ensuing staff advisory op nion is 
b ased sol ely upon the facts presented in your correspondence. 

Dear Mr. Mercer; 

I have received your letter of May 16. In brief, you 
wrote that you began the process of requesting records fran the 
New York City Police Department some seven months ago. Although 
the rece i pt of your requests has been acknc:Mledged, you have not 
yet been either granted or denied access to the records, which 
involve the death of your father, a former New York City police 
officer. 

You have asked what steps can be taken to expedite the 
matter. In this regard, I offer the following comments. 

By way of background, section 89 (1) (b) (iii) of the Freedom 
of Information Law requires the Committee on Open Government to 
promulgate general regulations pertaining to the procedural as
pects of the Law (see attached 21 NYCRR Park 1401) . In turn, 
section 87(1) requ i res each agency public to adopt regulations 
"pursuant to such general rules as may be promulgated by the 
c ommi ttee on open government in conformity with the provis i ons of 
t his article" {the Freedom of Information Law). 

Since your request was made months ago, I point out that 
the Freedom of Information Law and t he Committee's regulat ions 
provide guidance concerning the procedural requirements for re
sponding to requests. Specifically, section 89(3) of the Freedom 
of Informati on Law and section 14 01. 5 of the Canmittee' s regula
tions provide that an agency must respond to a request withi n 
five business days of the receipt of a request. The response can 
take one of three forms. It can grant access, deny access, and 
i f so, the denial should be in writing stating the reasons, or 
the receipt of a request may be ackn01ledged i n writing if more 
than five business days is necessary to review or locate the 
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records and determine rights of access. When the receipt of the 
request is ackncwledged within five business days, the agency has 
ten additional business days to grant or deny access~ Further, 
if no response is given within five business days of receipt of a 
request or within ten business days of the ackno,1ledgement of the 
receipt of a request, the request is considered "constructively 
denied" [see regulations, sections 1401.S(d) and 1401.7(c}J .. 

In my viewr a failure to respond within the designated 
time limits results in a denial of access that rr~ay be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follOW' must be sent to the 
Comn:.ittee [see Preedom of Inforrration Law, section 89 {4) {a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89{4) (a) of 
the Freedom of ~nfo~rration Law, the appellant tas exhausted his 
or her adrninistrattve remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (19821]. 

Further, the regulations promulgated by Mayor Koch pur
suant to the Freedom of Inforroation Law are consistent with those 
adopted by the Committee on Open Government. The Mayor's 
regulations, which became effective in 1979, state in part in 
section 5 (d}: 

"If because of unusual circumstances, 
an agency is unable to determine with
in five days whether to grant, deny or 
otherwise respond to a request for 
inspection and copying, the records 
access officer shall, within such five 
day period, acknowledge receipt of the 
request in writing to the requesting 
party~ stating the approxi.ma te date, 
not to exceed ten business days from 
the date of the ackna,.ledge:ment, by 
which a determination with respect to 
the request will be made. If the 
agency does not make a determination 
with respect to the request within ten 
days from the date of such acknow
ledgement, the request may be deemed 
denied and an appeal may be taken to 
the person or body designated in the 
agency to hear appeals." 
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As such, the Y..ayor's regulations applicable to agencies within 
the jurisdiction of his office, such as the Police Department, 
include specific time limits for responding to requests that are 
consistent with the Committee's regulations. 

You also raised questions concerning the possibi:ity of 
having to go to court to seek judicial review of a denial. As 
indicated earlier, the vehicle for so doing involves the initia
tion of an "Article 79n proceeding in Supreme Court {the lowest 
court of general jurisdiction) in New York County. I do not have 
information concerning the form or content of the papers filed in 
such a proceeding~ Hl'.Wever, I believe that you could obtain or 
review the appropriate materials in a law library. In the 
alternative, an attorney could be consulted. 

I hope that I have been of some assistance. Should any 
further questions arise~ please feel free to contact me. 

RJF :jm 

Sincerely, 

~1.I'~ 
Robert J. Freeman 
Executive Director 
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September 20, 1989 

The staff of the committee on open Government is authorized to 
issue advisory opinions, The ensuing staff .advisory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Mr. Sevits: 

As you are aware, I have received your letter of September 
11 and related materials. 

According to your letter, you have been attempting to 
obtain textbooks for your son, wa non-public school studentw. 
The books are made available through a local BOCES, •hich has 
been designated -as •distributing agency". Raving received a 
variety of reasons fo~ the failure to provide the · books, you 
submitted a request under the Freedom of Information Law ·for ~any 
and all portions of the~c d ating to any and all textbooks 
ordered for the use of , a first grade student•. You 
also requested "all recor s inc u ng •.• original book orders ••• , 
copies of receipts, delivery receipts and any other -records- •hich 
would document receipt, handling, delivery or disposition of-•text
books ordered for David Sevits, under Sec. 701 of the New York 
State Textbook Law•. You wrote further that, in response· to the 
request, you were told that if you withdrew the request, the 
books would be provided. 

You asked whether, in my view, the request "is proper and 
in order•. 

In this regard, I offer the following comments. 

First, as I recall our telephone conversation on the 
matter, I asked whether the books would have been ordered in a 
manner identifying those to be used by your son .• -· In my -view, . the 
response to that question would determine whether your request 
was •proper• in terms of the Freedom of Information Law. You 
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transmitted a copy of a letter sent to you by Melvin R. 
Osterman, attorney for the BOCES indicating that-"books are not, 
and have not been, ordered for individual students•. He added 
that: •Based upon lists provided by the various parochial 
schools books are purchased in bulk or, at least, in multiple 
copies•, and that, therefore, no documents exist involving book 
orders pertaining specifically to your son. Under the 
circumstances, if the records sought do not exist, the Freedom of 
Information Law would not be applicable~ I point out, too, that 
section 89(3) of the Law provides that an agency is not required 
to create or prepare a record in response to a request~ 

Second, I believe that book orders and related records 
would generally be accessible under the Freedom of Information 
Law, for none of the grounds for withholding those kinds of re
cords could be asserted. As such, although none of the records 
pe~tain to your son, other existing records relating to the issue 
could be requested~ 

I hope that the foregoing serves to clarify the matter. 
Should any further questions arise, please feel free to contact 
me. 

RJF:jm 

cc: Melvin H. Osterman 

Sincerely~ 

~-1,~ 
Robert J. Freeman 
Executive Director 
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September 20, 1989 

The staff of the committee on Open Government is authorized to · 
issue adyisory opinions. The ensuing staff advisory opinion is 
base(! solely upon the facts presented in your correspondence, 

Dear Mr. Malak: 

I have received your letters of September 9 and related 
materials. 

You referred to a request directed to the Town of 
Brookhaven dated July 17. Since you received -no response to the 
request, I contacted the appropriate office on your behalf in 
August. At that -time, I informed you that I was told that the 
records were in the process of being located and that you would 
receive a response shortly. As of September 9, -you had received 
no further reply, and you asked whether wthis [isl a form of 
denial". 

In this regard, I offer the following comments. 

First, the Freed-om -of Information Law and the regulations 
promulgated by the Committee on Oper:i Gove-rnment (21 NYCRR Part 
1401), which govern the procedural aspects of the Lawr prescribe 
time limits within which agencies must respond to requests. 
Specifically, sect ion 89 (3) -of the -Freedom pf In format ion Law and 
sect ion 1401. 5 of the Commit tee's regulations provide that an 
agency must respond -to ~ request within five business days -of the 
receipt of a request. The response can ta-ke one of three -forms. 
It can ~rant access, deny access, and if so, · the denial should be 
in writing stating the reasons,- or- the rece-ipt of a reqttest may 
be acknowledged in writ i ng -if more than five business days is 
necessary to review or locate the records and determine rights of 
access. When the re Geipt of the -request is acknowled9ed within 
five businees days, the agency has ten additional business days 
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to grant or deny access. Further, if no ~esponse is given within 
five business days of receipt of a request or within ten business 
days of the acknowledgement of the receipt of a request, the 
request is considered •constructive1y denied# [see regulations, 
sections 1401.S(d) and l401.7(c)J. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4} (a)J. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under A!:ticle 78 of the Civil Prac
tice Rules [Floyd y. MoGgire, 2d 87 AD 2d 388, appeal dismissed 
57 NY 2d 774 (1982)]. 

Under the circumstances, it appears that -your request has 
been constructively denied and that you may appeal on that basisa 
I believe that the person-designated to determine appeals for the 
Town is Stanley Allen, Town Clerk. 

Second, having reviewed the request in question, it is 
emphasized that the Freedom of Information Law pertains to exist
ing records. Section 89(3} of the Law states in part that an 
agency is not required to create or prepare a record in response 
to a request. It is likely, in my view, that some- of the- infor
mation sought may not exist in the form of a record or records~ 

Lastly, with respect to your requests directed to the, 
Suffolk County Water Authority, it is sugg&sted that you speak 
with the Authority's records access officer1 Mr~ J.F.- Dalo. 
Perhaps he can clarify the situation understandably and to your 
satisfaction. 

I hope that I have been of some assistance. 

RJF:jm 
cc; Peter Pitsiokis 

J .F. Dalo 

Sincerely, 

~j.(~ 
Robert: J .- Freeman 
Executive Director 
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September 21, 1989 

The staff of the committee on Open Government is authorized to 
issue adyisorv opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Page: 

I have received your letter of September 11 in -which you 
requested assistance concerning a request mace unaer the Freedom 
of Information Law. 

Attached to your lette-r is a copy of a request dated 
August 25 directed to the Comptroller of the Town of Mt. 
Pleasant. In the request, you referred to a section of the 
agreement between the Board of Education of the Mt. Pleasant 
central School District and its Teachers Association that re
quires that certain monies "be paid to the Teacher's Benefit Fund 
each fiscal year by the School Board ••• •. You added tha-t: the • 
agreement states that the Association•s "welfare -benefits trus
tees have to provide the Town Comptroller, a quarterly unaudited 
accounting of the use -of such funds -and an annual certified -
account•, and you requested those records. As of the date of 
your letter- addressed to this off ice, you had not received a 
response to the request. As such, you asked for •assistance in 
having the comptroller comply with the Freedom of Information 
Laws•. 

In this regard, I offer the following comments. 

First, it is noted that the Freedom of Information Law and 
the regulations promulgated by the Committee on Open Government 
(21 NYCRR Part 1401), which -govern the procedural aspects -of the 
Law, prescribe time limits within which agencies must respond to. 
requests. Specifically, section 89(3) of the Fr~edom of Informa
tion Law -and section 1401.5 of the Committee's regulations pro
vide that an agency must respond to a request within five busi
ness days of the receipt of a request. The response can take one 
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of three forms. It can grant access, deny access, and if sot the 
denial should be in writing stating the reasons, or the receipt 
of a request may be acknowledged in writing if more than five 
business days is necessary to review or locate the records and 
determine rights of access. When the receipt of the request is 
acknowledged within five business days, the agency•hae ten addi
tional business days to grant or deny access~ Further, if no 
response is given within five business days of receipt of a re
quest or within ten business days of the acknowledgement of the 
receipt of a request, the request is considered -constructively 
denied• [see regulations, sections 1401,S(d) and l40l.7{c)J, 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals~ That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4} (a}J. 

In addition, it has been held that when an appeal i& made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) {a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuiu, 2d 87 AD 2d 388, appeal dismissed 
57 NY 2d 774 {1982)), 

Under the circumstances, it appears that your request has 
been constructively denied and that you may appeal on that basis. 
It might also be worthwhile to speak with the Comptroller to 
learn more of the status of the request. 

Second, the Freedom of Information Law is applicable to 
all records of an agency, such as a town. Section 86(4) of that 
statute aefines the term "record• to include: 

•any information kept, held, filed, 
produced, reproduced•by, with or for 
an agency or the state legislature, 
in any physical form -whatsoever 
including, but not limited to, re-
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papersf designs, drawings, maps, 
photos, letters, microfilms, com-
puter tapes or discs, rules, regu-
lations or codes.• 
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As such, if the Town maintains the documents in which you are 
interested, I believe that they would constitute •records• sub
ject to rights of access, irrespective of their origin or use. 

Third, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. stated-differently, 
all records of an agency are available, e~cept to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2} (a) through (i) of the Law. 
Based upon my understanding of the contents of the recm::ds 
sought, and assuming that the records are maintained by the-Town, 
it would appear that they would be accessible in great measure, 
i f not ill t.llt.ll. • 

Lastly, since you asked that I •have the Comptroller 
comply• with the Freedom of Information Law, I point out that the 
Committee on Open Government is authorized to adviser this 
office is not empowered to enforce the Freedom of Information 
Law, nor does it have t-he capacity to compel an agency to grant 
or deny access to records. 

I hope that I have been of some assistance. 

Sincerely, 

~51~ 
Robert J. Freeman 
Executive Director 

RJF:jm 

cct Comptroller, Town of Mt. Pleasant 
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September 21, 1989 

Ms. Charlene L. Page 

-The staff of the Committee on Qpen Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Ms. Page: 

I have received your letter of September ll in -which you 
requested assistance concerning a request made under the Freedom 
of Information Law. 

Attached to your letter is a copy of a request dated 
August 25 directed to the Comptroller of the Town of Mt. 
Pleasant.. In the request, you referred to a section of the 
agreement between the -Board of Education of the Mt. Pleasant 
Central School District and its Teachers Association that re
quires that certain monies •be paid to the Teacher's Benefit Fund 
each fiscal year by the School Board ••• ". You added that the 
agreement states that the Association's "welfare -benefits trus
tees have -to prov-ide -the Town Comptroller~ a quarterly unaudited 
accounting -of the use of such funds -and an annual certified · 
account", and you requested those records. -As of the date of 
your letter· addressed to this office, you -had not received a 
response to the request. As -such, you asked for •assistance -in 
having the Comptroller comply with the Freedom of Information 
Laws•. 

In this regard, I offer the following comments. 

First, it is noted that the Freedom ·of ·Information Law and 
the regulations promulgated by the Committee on Open Government 
(21 NYCRR Part 1401), which-govern the procedural aspects -of the 
Law, prescribe time limits within which agencies must respond to
requests. Specifical ly, section 89(3) of the Freedom of Informa
tion Law-and section 1401.5 of the Committee's regulations pro
vide that an agency must respond --to a request within five busi- -
ness days of the receipt of a request. The response can take one 
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of three forms. It can grant access, deny access, and if so, the 
denial should be in writing stating the reasons, or the receipt 
of a request may be acknowledged in writing if more than five 
business days is necessary to review or locate the records and 
determine rights of access. When the receipt of the request is 
acknowledged within five business days, the agency.has ten addi
tional business days to grant or deny access. Further, if no 
response is given within five business days of receipt of a re
quest or within ten business days of the acknowledgement of the 
receipt of a request, the request is considered "constructively 
denied" [see regulations, sections 1401, 5 (d) and 1401. 7 (cl]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a} of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [FlQyd v. McGuire, 2d 87 l\D 2d 388, appeal dismissed 
57 NY 2d 774 (1982)]. 

Under the circumstances, it appears tha•t your request has 
been constructively denied and that you may appeal on that basis. 
It might also be worthwhile to speak with the Comptroller to 
learn more of the status of the request~ 

Second, the Freedom of Information Law is applicable to 
all records of an agency, such as a town. Section 86(4) of that 
statute defines the term •record• to include: 

•any information kept, held, filed,-
produced, reproduced--by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re-
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals 1 pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com-
puter tapes or discs, rules, regu-
lations or codes." 
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As such, if the Town maintains the documents in which you are 
interested, I believe that they would constitute •records" sub
ject to rights of access, irrespective of their origin or use. 

Third, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through {i) of the Law. 
Based upon my understanding of the contents of the records 
sought, and assuming that the records are maintained by the Town; 
it would appear that they would be accessible in great measure, 
if not in J:m"..Q.. 

Lastly, since you asked that I "have the Comptrolle-r 
comply• with the Freedom of Information-Law, I point out that the 
Committee on Open Government is authorized to advise; this 
office is not empowered to enforce the-Freedom of Information 
Law, nor does it have the capacity to compel an agency to grant 
or deny access to records,. 

I hope that I have been of some assistance. 

Sincerely, 

~ii~ 
Robert J •. Freeman 
Executive Director 

RJF:jm 

cct Comptroller, Town of Mt. Pleasant 
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September 21, 1989 

The staff of the committee on Qpen Ggy:ernment is authorized to 
issue advisor~ opinions, The ensuing stAff Advisor¥ opinion is 
based soJ..elv upon the facts presente§ in_your co~,espondence, 

Dear Mr. Smith: 

I have received your letter of September 15 in ~hich you 
requested advice •as to whether personal time sheets are subject 
to release under Freedom of Information.• 

In this regard, I offer the following comments. 

First, as a general matter, the Freedom of Informa-tion Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to-the extent that 
records of portions thereof fall within one.or more grounds for 
denial appearing in section 87 (2) (a) through (i) of the Law. 

second., although two of- -the grounds for- denial relate to 
attendance records or •ttme-sheets,• based upon the language of 
the Law and its judicial interpretation, I believe that such 
records are generally available. 

Of significance is section 87(2) (g), which permits an 
agency to withhold records that: 

•ace inter-agency or intra-agency 
materials which are not: 

i. statistical.or factual tabu
lations or data; 
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ii. instructions to staff that 
affect the public: 

iii. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• "' 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such-materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. 

Attendance records could be characterized as-"intra-agency 
materials.• However, those portions reflective of dates or fig
ures concerning the use of leave time or absences, or the times
that employees arrive at or leave work, would constitute •statis
tical or factual• information accessible under section 
87(2) {g) (i). 

Also of relevance is section Sf (2) (b), which permits an 
agency to withhold records or portions thereof when disclosure 
would result in an unwarranted invasion of personal privacy. In 
a decision dealing with attendance records that was affirmed by 
the State's highest court, the Court of Appeals, it was found, in 
essence, that disclosure would result in a permissibie rather 
than an unwarranted invasion of personal privacy. Specifically, 
the Appellate Division found that, 

•one of the most basic obligations of any 
employee- is to appear fol' work when sched
uled to do so. Concurrent with thia is 
the right of an employee to properly use 
sick leave available to him or her. In 
the instant case, intervenor had an• obli
gation to -repor-t for work when scheduled 
along with a right to use-sick leave in 
accordance with his collective bargaining 
agreement. The taxpayers have an interest 
in such use of sick leave for economic as 
well as safety reasons. Thus it can hard
ly be said that disclosure of the dates in 
February 1983 when intervenor made uae of 
sick leave would constitute an unwarranted 
invasion of privacy. Further, the motives 
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of petitioners or the means by which they 
will report the information is not -deter
minative stnce all records of government 
agencies are presumptively available for 
inspection without regard to the status, -
need, good faith or purpose of the appli
cant requesting access •• a" (Capital News
papers v, Burn1, 109 AD 2d 92, 94-95 
(1985), aff'd 67 NY 2d 562 {1986) J. 

Further, in affirming the decision of the Appellate Division, the 
Court of Appeals held that: 

"The Freedom of Information Law expresses 
this State's strong commitment to open 
government and public accountability and 
imposes a broad standard of disclosure 
upon the State and its agencies (see MA.:t.=. 
ter of Farbman & Sons v, New Xotk CiU 
Health & Hosps. corp,. 62 NY 2d 75, 79). 
The statute, enacted in furtherance of the 
public 1 s vested and inherent 'right to 
know•, affords all citizens the means to 
obtain-information concerning the 
day-to-day functioning of State and local 
government thus providing the electorate 
with sufficient information to 'make 
intelligent, informed choices- with respect 
to both the direction and scope of govern
mental activities' and with an effective 
tool for exposing waste, negligence and 
abuse on the part of government officers 
CMatter of Fink v, Lefkowitz~ 47 NY 2d 
567, 571 [citing Public Officers Law sec
tion 841), 

•To implement this purpose, FOIL provides 
that-all records of a public agency are 
presumptively open to public inspection 
and copying unless otherwise specifically 
exempted {see, Public Officers Law section 
e1121; Matter of Farbman & sons v, New 
York City Bealth ADd llosps. Corp,,. 62 NY 
2d 75, 79-80, sup;al. This presumption 
specifically extends to iRtra-agency and 
inter-agency materials,- such as the report 
sought in this proceeding, comprised of 
'statistical o:r factual tabulations or 
data• (see, Public Officers Law section 
87[2] [g] [il), Exemptions are to be nar
rowly construed to provide maximwn access, 
and the agency seeking to prevent disclos
ure carries the burden of demonstrating 
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that the requested material falls squarely 
within a FOIL exemption by articulating a 
particularized and specific justification 
for denying access (see, Matter of Fakbman 
& Sons V, New York City Health & HOSPB, 
Corp,~ 62 NY 2d 75, so, supr11 Matter or 
Fink 2, Lefk9"'1tz. 47 NY 2d 567, 571 ••• • 
{67 NY 2d 564-566).' 

Therefore, l believe that attendance records or time 
sheets are generally available. 

If attendance records or time sheets include reference to 
the reasons for an absence, it has been advised that an explana
tion of why sick time might have been used, i.e.,. a description 
of an illness or medical problem found in records; could be with
held or deleted from a record otherwise available, for disclosure 
of so personal a detail of a person's life would likely consti
tute an unwarranted invasion of personal privacy and would not be 
relevant to the performance of an employee's duties. A number, 
however, which merely indicates the amount of sick time or vaca
tion time accumulated or used, or the dates and times of atten
dance or absence, would not in my view represent a personal de
tail of an individual's life and would be relevant to the per
formance of one's official duties~ Therefore, I do not believe 
that section 87{2) (bl could be asserted to withhold that kind of 
information contained in an attendance record~ 

In support of this view, I again point to the decision 
rendered by the court of Appeals in Capital Newapagers, iugra
In its discussion -of the intent of the Freedom of Information 
Law, the court found that the statute: 

•affords all citizens the means to obtain 
information concerning the day-to-day 
functioning of state and local government 
thus providing the electorate with suffi
cient information to 'make intelligent, 
inforned choices with respect to both the 
direction and scope of-goveFnmental 
activities' and with an effective tool for 
exposing waste, negligence or abuse on the 
part of government officers• (.isl... at 
566). 

In sum, subject to the qualifications described above, I 
believe that time sheets of public employees are accessible under 
the Freedom of Information Law. 
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I hope that I have been of some assistance. Should any 
furthet questions a.rise, please feel free to contact me. 

RJF:saw 

Sincerely, 

~1.~ 
Robert J. Freeman 
Executive Director 
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Ms. Patricia L. Knapp, President 
Canisteo ~eachers Association 
Canisteo central School 
Greenwood Street 
Canisteo, New York 14823 

the staff of the committee on QJ;ien Goyerll!D!lot is authQriie<l to 
issue advisory 2Pinions, The ensuing staff advi1orv qpinion is 
based solely uoon the facts presented tn your correspondence, 
Dear Ms. Knapp: 

I have received your letter of September 14 and the cor
respondence attached to it. 

The correspondence indicates that requests were directed 
to the Canisteo Central School District for •copies of all bills, 
receipts, and cancelled checks made to the law firm of Harris, 
Beach & Wilcox up to August 29, 1989.« Although some of the re
cords sought were made available, you wrote that the "statements 
for professional services rendered from 5/88-4/89 total 
$21,717.68,• but that "the cancelled checks dated 6/88-5/89 total 
$12,827.56,~ thereby resulting in an •aJscrepancy of nearly 
$9,000. In addition, you explained that you requested "bills and 
receipts,• but that you were given •statements of professional 
services on Canisteo Central School District letterhead.• 

You have requested my opinion in this matter. In this 
regard, I offer the following comments. 

First, the Freedom of Informa-tion Law pertains to agency 
records, and section 86(4} of the Freedom of Information Law 
defines the term •record• expansively to include: 

•any information kept, held, filed, 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to. re-
ports, statements, examinations, 



Ms. Patricia L. Rnapp 
September 21, 1989 
Page -2-

memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

Based on the foregoing, bills, receipts and cancelled checks 
main- tained by the District would, in my view, constitute 
~records" subject to rights of access conferred by the Freedom 
Information Law. 

Second, as I understand the situation, the statements of 
professional services rendered by the law firm were prepared by 
the District and made available to you. In my opinion, the 
statements are not the records that you requested. It is pos
sible that the figures appearing on the statements were derived 
from the bills and similar records that are the subject of your 
request .. 

Third, as a general matter, the Freedom of Information Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (iJ of the Law. 

Bills, vouchers, contracts, receipts and similar records 
reflective of expenses incurred by an agency are in my opinion 
generally available, for none of the grounds for denial would be 
applicable. With respect to payments to attorneys, I point out 
that, while the communications between an attorney and client are 
generally privileged, it has been established in case law that 
records of the monies paid and received by an attorney or a law 
firm for services rendered to a client are not privileged [see 
e.g., People y, Cook, 372 NYS 2d 10 {1975) ]. If, however, por
tions of time sheets, bills or related records contain informa
tion that is confidential under the attorney-cl.ient privilege, 
those portions could in my view be deleted under section 87(2) (a) 
of the Freedom of Information Law, which permits an agency to 
withhold records or portions thereof that are •specifically ex
empted from disclosure by state or federal statute• (see Civil 
Practice Law and Rules, section 4503). Therefore, while some 
identifying details or descriptions of services rendered found in 
the records in question might justifiably be withheld, numbers 
indicating the amounts expended are in my view accessible under 
the Freedom of Information Law. 

It is also noted that decisions have been rendered under 
the Freedom of Information Law in which it was held that records 
indicating payment by a village to its attorney are available 
[see Minerva x, Village of Valley Stream, Sup. Ct~, Nassau 
Cty., August 20, 19811 Young v, Virsinia R« Smith, Mayor o~ 
the ~Lllage of Ticonderoga~, supreme Court, Essex county, Jan. 
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9, 1987]. In 6inerva~ S\lPr&, the issue involved a request for 
copies of both sides of cancelled checks made payable-to a 
municipality's attorney. Although the coutt held that the front 
sides of the checks, those portions indicating the amount paid to 
the attorney, must be disclosed, it was found that the backs of 
the checks could be withheld, for disclosure might indicate how 
the attorney •spends his 'paychecks.•• 

In sum, subject to the qualifications discussed above, I 
believe that the records sought should be disclosed. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF;saw 

Sincerely, 

~1.f----
Robert J. Freeman 
Executive Director 

cc: Charles Carlton, Superintendent of Schools 
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Mtv William Brown 
86-A-6587 A-4-8 
Box 51 
Comstock, NY 12821-0051 

The Gtaff of the Committee on open Government is authorizftd tg 
issue advis2rv gginions, The tnsuins st1tf adviso,Y opinion i» 
based solely u.pon the facts presented in your correspondence, 

Dear Mr. Brown: 

I have received your letter of September 17, as well as 
the correspondence attached to it. 

You indicated that you sent a request for records to a 
court clerk pursuant to section 255 of the Judiciary Law. Since 
several weeks have passed without having received a response, you 
asked to whom you could appeal. In addition, having reviewed 
your request, a copy of which you forwarded, it appears to-have 
been made under the Judiciary Law and the Freedom of Information 
Law. You also asked that the clerk prepare Na full Vaughn Index 
on the documents• that might be withheld. 

In this regard, I offer the following comments. 

First, the Freedom of Information Law is applicable to 
agency records, and section 86(3) of the Law defines the term 
•agencyn to include: 

•any- sfate or municipal department, 
board, bureau, division, commission, 
comrr.it tee, •public au tho-r ity, public· 
corporation, council, office ·or other 
governmental entity performing a 
governmental or proprietary- function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature.• 

In turn, section 86(1) defines "judiciary" to mean; 
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"the courts of the state, inclading 
any municipal or district court, 
whether or not of record~" 

Based on the foregoing, the Freedom of Information Law does not 
apply to the courts or court records~ Further, while the Freedom 
of Information Law includes provisions that enable an applicant 
to appeal. an agency's -denial of a request for recordsr I am 
unaware of any similar provision found in the Judiciary Law or 
other statutes concerning court records. Under the circum
stances, lt is suggested that you resubmit the request or that 
you confer with your attorney. 

second, since you requested a •vaughn index•, I point out 
that the decision under which you requested such an index, Vaughn 
v, Rosen [484 F2d 820 (1973)1, was rendered under the federal 
Freedom of Information Act. That statute pertains to records 
maintained by federal agencies and is separate and distinct from 
the New York Freedom of Information Law. Such an index provides 
an analysis of documents withheld by an agency as a means of 
justifying a denial and ensuring that the burden of proof remains 
on the agency. However, I am unaware of any decision involving 
the New York Freedom of Information Law that requires the prepar-

\ ation of a similar index prior to the initiation of litigation. 
Further, a judicial decision suggests the preparation of. that 
kind of analysis might in some instances subvert the purpose for 
which exemptions are claimed [see Nalo y, Sullivan, 125 AD 2d 
311 (1987]. 

I hope that the foregoing serves to clarify the matter. 

Sincerely, 

~f.k____ 
Robert J. Freeman · 
Executive Director 

RJF:jm 
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September 25, 1989 

The staff of the committee on Open Government is authorized to 
issue advisotY opinions, The ensuing ataf( advi§ory opini9n ii 
based solelv UQOD the facts presented in your corxespondence, 

Dear Mr. Watkins: 

I have received your letter of September 14 in which you 
requested assistance concerning your efforts in gaining access to 
medical records. 

According to your letter, you have unsuccessfully attemp
ted to obtain medical records from your facility, as well as 
"outside hospitals." 

In this regard, I offer the following comments. 

First, by way •Of background, the Freedom of Information 
Law pertains to agency records-, including those maintained by the 
Department of Correctional Services and its facilities. A•pri
vate hospital, however, would not be subject to the Freedom of 
Information Law. In terms of rights granted by the Freedom of 
Information Law, the Law .fs -based upon a--presumption· of access.
Stated differently, all records of an agency are available,- -ex
cept to the extent that records or portions- •thereof- fall within 
one or more of the -grounds fo_r denial appearing in section 
87(2) (a) through (il of the Law. 

With respect tO medical records, the Freedom of Informa
tion Law, in my view, likely permits that some of those records 
may be withheld in whole or in part, depending upon the.fr 
contents. For instance, medical records prepared by Department 
personnel could be characterized as Nintra-agency materials" that 
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fall within the scope of section 87 (2) (g) of--the Freedom-of In
formation Law. To the extent that such materials consist of 
advice, opinion, recommendation and the like, I believe that the 
Freedom of Information Law would permit a denial. 

Second, since the requests involve medical records, it 
appears that the governing statute would be section 18 of the 
Public Health Law,.which pertains specifically to access to medi
cal records, rather than the Freedom of Information Law. Section 
18 generally grants rights of access to medical records to pa
tients that are maintained by a physician or a hospital. That 
statute, in my view, includes within its scope medical iecords 
maintained by your facility or the Department of correctional 
Services, as well as medical records maintained by private or 
"outside" hospitals. I point out that section 18{2) {e} of the 
Public Health Law states that: 

•The provider may impose a reasonable 
charge for all inspections and copies, not 
exceeding the costs incurred by such 
provider~ A qualified person [i.e .. , a 
patient] shall not be denied access to 
patient information solely because of 
inability to pay.• 

To obtain additional information concerning access to 
medical records and the fees that may be charged for searching 
and copying those records, you may write to: 

Access to Patient Information Coordinator 
New York State Department of Health 
Division of Public Health Protection 
Corning Tower Building - Room 2517 

Empire State Plaza 
Albany, New York 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:saw 

Sincerely, 

~11~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Qpen Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts Presented in vour correspondence, 
Dear Mr. Searing: 

I have received your letter of September 13, which reached 
this office on September 21. 

According to your letter, when you "request a copy of a 
police report either for a motor vehicle accident or a theft 
claim," you are "told to write back in 60-90 d-a-ysa" It is your 
view that you "are entitled to those reports sooner than that, 
especially when [you] are obl-ig-ated to adjust claims much faster 
than that by the New York Insurance Department." 

You have requested my -views- on the matter. In this 
regard, I offer the following comments. 

First with respect to rights of-access, the ·Freedom-of. 
Information Law is- based upon -a -presumption of access. Stated 
differently, all -records of an agency- a-r:e available, except to 
the extent that records or por-tions thereof fall within one -or 
more grounds for denial appearing in section• 87 (2)--{a) - through (i) 
of the Law. It -is noted that the introductory language- of sec
tion 87 (2) refe1:s -to the authority to withhold "records or por
tions there-of• that fall within the -scope of one or more of the• 
grounds for denial •that follow-. Based---upon the phrase quoted in 
the preceding sente-nce, there may be instances in which a -single 
record -or report is both accessible -in -part and deniable -in part. 
Further, that language in -my- view impose-s an obl-igation on an 
agency to -review records s-ought in •their entire·tY to determine 
which portions, if any, may justifiably be withheld. 
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Second, except in unusual circumstances, accident repoEts
are in my opinion available under both the Freedom of Information 
Law-and-seation 66-a of the Public Officers Law. Section 66-a 
states that:-

"Notwithstanding any inconsistent provi
sions of law, gene1;al~ special of -local or 
any limitation con-tained in the provision 
of any city charter, all reports and re
cords of any accident1 kept or maintained 
by- the state pol ice or by the-police de
partment or force of any county, 
city, •town, village or other district of-. 
the state1 shall be open to the inspection 
of any person having an interest therein, 
or of such person's attorney or agent, 
even though the state or- a municipal cor
poration or other subdivision thereof may 
have been involved in the accident, ex
cept that the -author-ities having custody 
of such reports or records may prescribe 
reasonable rules and regulations in regard 
to the time and manner of such inspection, 
and may withhold from inspection any re
ports or records the disclosure of which 
would interfere with the investigation or 
prosecution by such authorities of a crime 
involved in or connected with the 
accident. 11 

The Freedom of Information Law is- consistent wtth -the language 
quoted -above, for while accident reports are generally available, 
section 87 (2) (e) (i) of the Freedom of Information Law st,.tes in 
relevant part that records compiled for law enforcement purposes 
may be withheld to-the extent that disclosure would •interfere 
with law enforcement investigations or judicial proceed-i-ngs .. • 
Further, the state 1-s highest-court, the court of Appeals•, has
held that a right of acces-s -to accident reports .''is not contin
gent upon the showing of some cognizable interest other--than -that 
inhering in being a member of- the public• racott, Sardano & Pom
i:ranz,y, ~cords l\ccess officer, 65 NY 2d 294, 491 NYS 2d 289, 
291 (1985) J. As such, I do not believe that any particular in
ter·est or -status must be- demonst·rated as a condition precedent to 
gaining access to the accident reports. 

With regard to •theft reports, I direct your attel'ltion to 
section 87 (2) (el of the Freedom of Information Law, which states 
that an agency may withhold records that: 

"are compiled for law• •enforcement purposes 
and which, if disclosed, would: 
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(i) interfere~with law enforcement 
investigations or judicial 
proceedings; • 

{ii) deprive a person of. a rigGt to a 
fair trial or impartial 
adjuGication;-

(iii) identify a confidential source o~ 
disclose confidential information 
relating to a criminal investiga
tion: or 

{iv} reveal criminal investigative tech
niques or procedures, except rou
tine techniques and procedures.• 

If a theft remains under investigation, depending upon the facts 
and circumstances, it is possible that portions of a theft report 
might justifiably be withheld pursuant to section 87 (2) (e). 
Nevertheless, information in the reports indicating the items 
stolen was likely supplied by insureds or their agents-~nd, 
therefore, section 87(2) {e) would not in my opinion serve as a 
basis for withholding those portions of the reports from those 
persons .. 

Lastly, the Freedom of Information Law and the regulations 
promulgated by the Committee on- -Open Government (21 NYCRR Part 
1401), which govern the procedural aspects of the Law, prescribe 
time limits within which agencies must respond to requests. 
Specifically, section 89(3) of the Freedom of Information Law and 
section 1401.5 of the Committee's regulations provide that an 
agency must respond to a request- •Within five business days of- the 
receipt of a request~ The response can take one of three forms. 
It can grant access., deny access, and if so, the denial should be 
in writing stating the reasons, or the receipt of a request may 
be acknowledged in writing· if more •than five business- days- is 
necessary to review or locate the ,records and •determine- rights of 
access. When the receipt of --the request is acknowledged within 
five -business days, the• agency has ten additional business days 
to -grant -or -deny access •. Further, if- no- response -is given within 
five business days of -receipt- of -a r•eguest or within ten business 
days of the acknowledgement of the receipt of a request, the .. 
request -is considered "'constructively denied• [see regulations, 
sections 1401.S(d) and l401.7(c)] 

In my view, a failur-e to respond within the designated 
time limits results -in a deni-al of aocese- -that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of- an appeal to -·render- a -determination.. Moreover, copies 
of- appeals and the ,determinations that foll-ow,.must be sent to the 
Committee [see Freedom of Information Law, section 89(4) (a)]. 
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In--addition, it haS••been held that when an appeal is made 
but a determination is not rendered within--ten business days of 
the receipt of the appeal-as required under section 89(4}(a} -of 
the Fr-eedom of Information Law, the appellant has exhausted his 
or het administrative remedies and.,may initiate a challenge to a. 
constructive denial of access under Article 78 of the Civil Prac
tice Rules (FlQyd v. McGuire, 108 Misc. 2d 87 AD 2a 388, appeal 
dismissed 57 NY 2d 774 (1982)). 

In an effort to enhance compliance with the Freedom of 
Infotmation Law, a copy of this opinion will he fotwarded to the 
Office of Counsel at the Division of State Police. 

I hope that t have been of some assistanoe. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

~.I~ 
Robert J. Freeman 
Executive Director 

RJF:saw 

cc: Ralph Ambrosio, Office of Counsel 
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The staff of the committee on open Government is autho-rized to 
issue advisocy opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Mr. Becker: 

I have received your l etter of September 18 in which you 
requested assistance. 

Your first area -of -inquiry involves two -missing - persons 
reports allegedly maintained by the Nassau County -Police Depart
ment concerning events -occ urring- -in •1975. -Although . one of the 
reports has been disclosed, the other was not made available. 

In this regard, I offer the following comments. 

First, since the events occ urred several years ago, it - is 
q uestionable in my view whether the report in question continues 
to exist. If it -does not, the Freedom -ot -Information Law would 
no longer be applicable.. Further, section 89 (·3) of the ·Freedom 
of Infor-mation -Law pr ovides that an agency need not create a 
record in response to a request. 

Second, as a general matter, the Freedom -of Information 
Law i-s · based -upon a presumption· of access, Stated differently,. 
all records -of an agency -a-re available,. e-.cept to ·the--exte-nt that 
records or portions thereof fall within one- or -rnor-e grounds for 
denial appearing in section 87 (2 ) (a) through (i) of the Law. 

The initial ground for denial, section -87 -(2)-(a·), pertains 
to -records that are •specifically · exempted -from- disclosure by • 
state or federal statute." A recent-~ecision · indicate s -that -sec
tion 2201 --of - the -Na-ssau Co-u-nty Gove-rnment Law·- is -- a sta·tute that· ·· 
exe-mpts certa i n records • fr-om -disclosure,· -including· records -of the 
Nassau County Police Department (Newsday v, O'Brleni Supreme ·· 
Court, Nassau County, June 30, 1989). I believe that the deci-
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sion has been appealed. However, at this-juncture, it appears 
that the records in question, based upon the decision--cited 
above. need not be disclosed. If the decision is overturned, 
rights of access would be governed by the Freedom of Information 
Law, and the contents of the reports and the effects of their 
disclosure would determine the extent to which tbe records are 
available or deniable. Without knowledge of the contents of the 
records, I could not advise with certainty regarding rights of 
access. 

The second area of inquiry involves what you cbaracterized 
as •complaints by attorneys for filing and service on companies,• 
and you inquired specifically with respect to any such complaints 
concerning South Sbore Datsun in Patchogue filed with the Depart
ment of State. I have spoken with Mr. James Aube. Director of 
tbe Division of Corporations, or your behalf. Mr. Aube indica
ted that the Division does not accept consumer complaints, but 
rather summonses and complaints. Having conducted a computer 
search regarding any such complaints made against South-Shore 
Datsun, one complaint has been made. The plaintiff in that case 
was Mr. Keith Bogart, who was represented by the firm of Reilly, 
Like and Schneider in Babylon. To obtain a copy of the 
materials, a statutory fee of $5 made payable to-the New York 
State Department of State would be assessed for copies, the fee 
for certified copies is $10. If you wish to seek records, a 
request may be made to Mr~ James Aube, Director, Division of 
Corporations, Department of State, 162 Washington Avenue, Albany, 
New York 12231. 

RJF:saw 

I hope that I have been of assistance. 

Sincerely, 

~j,f~ 
Robert J ~· Freeman · 
Executive Director 
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Mr. Patrick Luis 
i86-B-1418 
P.O. Box 500 
Elmira, New York 14902 

The staff of the committee on Open Government is-authorized to 
issue advisory ooinions. The ensuing staff advisorv opinion is 
based solely upon the facts presented in vour correspondence, 

Dear Mr. Luis: 

I have received your letter of September 21 in which you 
raised a series of questions concerning the utility of the Free
dom of Information Law. 

In brief, as I understand your questions, you asked whet
her the Freedom of Information Law can be asserted- to obtain 
litigation papers in suits brought under the- federal Civil Rights 
Act (42 u.s.c. Section 1983), records• indicating -the parties, 
docket numbers and reasons -for the initiation of such suits 
brought against the Department of Correctional Ser-vices, trans
cripts and film footage prepared by radio and television 
stations, and test results maintained by the Office of Safety and 
Health Administration (OSHA). 

In this regard, I offer the following comments. 

The New York State Freedom of Information Law is appli
cable to agency records, and the-focal point of yo~r inquiry 
involves whether the records in question are maintained by 
agencies. For ·purposes of the Freedom of Information Law, sec
tion 86(3) defines the term •agency• to mean: 

•any state or municipal department, 
board,. bureau, division, commission, 
committee, public authority, public 
oorporation, council, office ·Or other 
governmental entity-performing a 
governmental or proprietary function 
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for the state or any one or more muni
cipalities-thereof, except the judi
ciary or the state legislature.• 

Based on the foregoing# the Freedom of Information Law generally 
pertains to records of entities of state and local government in 
New York. As such, the Freedom of Information Law would not 
apply to records maintained by federal courts or by radio or 
television stations. 

Records of the Department of Correctional services are 
subject to the Freedom of Information Law. If that agency main
tains and1 based on its record-keeping systems# can locate re-- -
cords involving lawsuits initiated under the-federal Civil Rights 
Act, I believe that those portions identifying the parties and 
docket numbers would be accessible under the -Freedom of Info~ma
tion Law. Further1 •litigation• papers available from a court 
would, in my view, also be available from an agency. 

Lastly, with respect to the Office of Safety and Health 
Administration1 the-re is •a fede-r al agency by- that name. If you 
are interested in seeking records of that -agencyt rights of.,ac
cess to its records would be governed by the federal•Freedom of 
Information Act (5 U.-S.C. section 552). There ia also-·a Divi
sion of Safety and Health at the New York State Department-of 
Labor, which is subject to the-New York Freedom of -Information 
Law • I am unfamilia•r with statutes that- might pertain specifi
cally to the test results tn which- you -are- inter,ested. However# 
if the Freedom of Inf-ormation Law -governs -rights of access, it. 
would appear that test results prepared by a state agency would 
be accessible. 

I hope that I have been of assistance. 

Sincerely, 

~~~~~ 
Executive Director 

RJF:saw 
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September 28, 1989 

Ms. Antoinette P. Carbone 

-The staff of the Committee on Open Government is authori2ed to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Carbone: 

I have received your letter of September 22 in which you 
requested assistance. 

In brief, as I understand the matter . the Miller Place 
School District hired a consultant-to report regarding the 
District's space needs. A presentation was made by the consul
tant at a meeting during which an interim report was described 
and made available to Board members. Having requested the 
report, you were informed that the report is a wdraft• and that 
it would not be made public. 

In this regard, I offer the following comments. 

First, the Freedom of Information Law is applicable to 
records of an agency, such as a school di-strict. Further, sec
tion 86(4) of the Law defines the term "record" expansively to 
mean: 

"any information kept, held, filed-, 
produced, reproduced by, wi t-h ·or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
port&, statements, examinations, 
memoranda, opi-nione, folders, · files, 
books, manuals, pamphlets, forms, 
papers, des-ign-s, drawings, maps, 
photos,· letters, microfilms, com-
puter tapes or discs, rules, regu
lations or code&." 
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In my view, an interim report or a •draftP prepared for an main
tained by the District would clearly constitute a "record• sub
ject to rights of access conferred by the Freedom of Information 
Law. 

Second, the Court of Appeals, the state's highest court, 
bas determined that reports prepared by a consultant retained by 
an agency constitute •intra-agency• materials" subject to the 
Freedom of Information Law that would be accessible or deniable 
depending upon their contents. ln its discussion of- the issue of 
consultant reports, the Court likened those records to advisory 
materials prepared by the staff of an agency, stating that: 

•Opinions and recommendations prepared by 
agency personnel may be exempt from dis
closure under FOIL as •predecisional 
material, prepared to assist an agency 
decision maker**•in arriving at this 
decision 1 (Matter of McAulaY v, Board of 
Educ •• 61 AD 2d 1048, aff'd 48 NY 2d 659). 
Such material in exempt 'to protect the 
deliberative process of the government by 
ensuring that persons in an advisory role 
would be able to express their opinions 
freely to agency decision makers (Matter 
of Sea crest Const, corp. v, Stybing. 
82 AD 2d 546, 549}. 

Pin connection with- their deliberative 
process agencies may at times require 
opinions and recommendations from outside 
consultants. It would make little sense 
to protect the deliberat-ive process when 
such reports are prepared by agency em
ployees yet deny this protection when -
reports are prepared from the same purpose 
by ,outside consultants retained by- -
agencies. Accordingly, we hold that re
cords may be considered tintra-agency 
material 1 even though prepared -by• an -out..
side -consultant at the behest-of an agency 
as part of the agency's deliberative pro
cess (see, Matter of S~A Crest Constt, 
COrPt - V, ·Stubing, 82 AD 2d 546, 549, 
SQpr~, Matte; Qf sl2¾ Ferry St, Realty 
corp .. - v,. Hennessy., 82 AD 2d 981, 983)" 
['Xerox Corporation Vt Town of Webster, 65 

NY 2d 131, 132-133 (1985)]. 
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Third, as a general matter, the Freedom of Information Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through {I) of the Law. 
Moreover, it is emphasized that the introductory language of 
section 87{2) refers to the authority of an agency to withhold 
"records or portions thereof• that fall within one or more of the 
grounds for denial that follow. The language quoted in the pre
ceding sentence indicates that a single record or report might be 
both accessible or denial be, in whole or in part. I believe 
that it also requires that agency officials review requested 
records in their entirety to determine which portions, if any, 
may justifiably be withheld. 

Fourth, the provision concerning intra-agency materials, 
section 87(2) (g), states that an agency may withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions.to staff that 
affect the public; 

iii. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in-ef
fect is a double negative. Whil.e inter-agency or intra-agen-cy -
materials may be withheld, portions of suoh materials consisting
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those· 
portions of inter-agency or intra-agency mater-ials that ar-e -re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. 

As indicated ea~lier, although the records might -be char
acterized as •intra-agency materials" and--perhaps por-tions of 
those materials may be -withheld, other -aspects of the· -mate-rials 
may -be -available.. It has been held that factual- information 
appearing in narrative form, as well as those portions appearing 
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in numerical or tabular formt is available under section 
87 (2) (g) (i). For instance, in Ingram v" Axelrod¥ a decision 
rendered by the Appellate Division, Third Department, the Court 
stated that: 

"Resp0ndent, while admitting that the 
report contains factual data, contends 
that such data is so intertwined with 
subjective analysis and opinion as to make 
the entire report exempt. After reviewing 
the report in c~mera and applying to it 
the above statutory and regulatory 
criteria, we find that Special Term cor
rectly held pages 3-5 (*Chronology of 
Events• and 'Analysis of the Records') to 
be disclosable. These pages are clearly a 
'collection of statements of objective 
information logically arranged and reflec
ting objective reality. 1 (10 NYCRR 
50.2(bJ.) l\dditionally, pages 7-ll 
(ambulance records, list of interviews, 
and reports of interviews) should be dis
closed as 'factual data.' the also contain 
factual information upon which the agency 
relies (Matter of Miracle Mile Assoc, £1 
Y~del~QD, 68 l\D 2d 176, 181, mot for lv to 
ap den 48 NY 2d 706)~ Respondents erro
neously claim that an agency record neces
sarily is •exempt if both factual data and 
opinion are intertwined in it; we have 
held that • [t]he mere fact that= of 
the data-might be an estimate or a recom
mendation does not convert it into an 
expression of opinion' <Matter of Po.lansky 
v, l!esan, Bl l\D 2d 102, 104, emphasis 
added). Regardless, in the instant 
situation, we find these pages to be 
strictly factual and thus clearly 
disclosable" [90 l\D 2d 568, 569 (1982) J • 

In short, even though statistical or factual information may be
•tntez:twinea• with -opinions,- the statistical or factual portions; 
if any, should in my view be available. 

Similarly, the -Court in Xet·OX; SU:pJ::a .. specified that the 
contents of intra-agency materials deter-mine the extent to which 
they may be available or withheld, for it was held that: 

"Whi-le the reports in principle may be 
exelllpt from disclosure, in •this record -
which contains only the-·barest description 
of them - we cannot determine whether- the 
documents in fact fall wholly within the 
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scope of FOIL 1 s exemption for 'intra
agency materials ae claimed by respond
ents. To the extent the reports contain 
•statistical or factual tabulations or 
data• {Public Officers Law section 
87 [2] [g) [il), or other material sub
ject to production, they should be redac
ted and made available to the appellant• 
(.iJL_ at 133) , 

Based upon the foregoing, I believe that the report in 
question, insofar as it consists of statistical or factual in
formation, must be disclosed~ 

In an effort to enhance compliance with the-Freedom of 
Information Law, copies of this opinion will be sent to the su
perintendent and the Board of Education~ 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:saw 

cc: Mr. Palgutta, Superintendent 

Sincerely, 

~,flt-__ 
Robert J~ Freeman 
Executive Director 

Board of Education, Miller Place School District 
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-The staff of the Committee on Open Government is authorized to 
issue adyisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Ms. Colinan: 

I have received your letter of September 22 in which you 
requested assistance concerning the Freedom of Information Law. 

According to your letter, you delivered a request for 
information, a copy of which you attached, to the St. Johnsville 
School District Clerk on September 19. The request was accepted, 
and was reviewed at that time by the Superintendent, who -asked 
how quickly you needed the information. When you said that -you 
would like to obtain it "within a couple of days," the Superin
tendent ind ica tea that a response could be -made within that ·time. 
Further, when you asked whether you were required •to complete a 
formal request," he replied in the negative. Three days later 
you returned to obtain the information, and you were informed by 
the clerk that you "needed to complete a request on thei-r form.• 
You questioned the requirement that you complete the form and 
contended that the Freedom of Information• Law was violated be
cause "no one acted on [yourJ request within 24 hours" and the 
District's response •will be beyond the five day limit.• 

In this regard, I offer the following comments. 

First, the Freedom of Information Law does not refer to a 
24 hour time limit for responding to ~equests. · However, section 
89(3) of the Law requires that an agency respond -to a request 
within five business days of the receipt of a request. 

Second, there is nothing in the Freedom of Information-Law 
that requires an applicant to complete a -fo~m prescribed by an 
agency. The Law and the ·Committee 1 a -regulations require that an 
agency respond to a request that reasonably describes the record 
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sought within five business days of the receipt of a request. 
Further, the regulations indicate that ~an agency may require 
that a request be made in writing or may make records available 
upon oral request" [21 NYCRR 1401.S(a)J. As such, both the Law 
and regulations are silent concerning the use of standard forms. 
Accordingly, it has consistently been advised that any written 
request that reasonably describes the records sought should 
suffice. It has also been advised that a failure to complete a 
form prescribed by an agency cannot serve to delay a response to 
or deny a request for records. A delay due to a failure to use a 
prescribed form might result in an inconsistency with the time 
limitations imposed by the Preedom of Information Law. For 
example, assume that an individual requests a record in writing 
from an agency and that the agency responds by directing that a 
standard form must be submitted. By the time the individual 
submits the form, and the agency processes and responds to the 
requestt it is probably that more than five business days would 
have elapsed, particularly if a form is sent by mail and returned 
to the agency be mail. Therefore, to the extent that the 
agency's response granting, denying or acknowledging the receipt 
of a request is given more than five business days following the 
initial receipt of the written request, the agency, in my 
opinion, would have failed to comply with the provisions of the 
Freedom of Inforw~tion Law. 

While the Law does not preclude an agency from developing 
a standard form, as suggested earlier, I do not believe that it 
can be used to delay a response to a written request for records 
reasonably described beyond the statutory period. However, a 
standard form may, in my opinion, be utilized so long as- it does 
not prolong the time limitations discussed above. For instance, 
a standard form could be completed by a requester while his or 
her written request is timely processed by the agency. In 
addition, an individual who appears at a government office- and 
makes an oral request for records could be asked to complete the 
standard form as his or her written request. 

Lastly, having reviewed your request, I point out that the 
.'Freedom of Information Law generally pertains to existing 
tecords. section 89(3) provides in part that, unless otherwise 
indicated, an agency need not create -a record in response to a 
request. It is possible that some aspects of your request in
volve information that does not exist in the form of a record or 
records. It is also noted that one of the few instances in which 
an agency must maintain a record involves payroll information. 
Specifically, section 87 (3) (b) of the Law requires that each 
agency maintain: 

"a record setting forth the name, public 
office address, title and salary ·Of every 
officer or employee of the agency." 
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I hope that the foregoing serves to clarify the matter and 
that I have been of assistance. 

IW"F:saw 

cc: Ms. Reese, District Clerk 

Sincerely_, 

~~r/~ 
Robert J~ Freeman 
Executive Director 

Mr. Lapone, Superintendent of Schools 
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September 29. 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based sol ely upon the facts presented in your correspondence. 

Dear Mr. Kane: 

I have received your letter of September 24, as wel l as 
the correspondence attached to it. 

Your inquiry concerns denials of access to records by the 
Fulton County Eco n omi c Development Corporation and its failure to 
respond to your appeals. 

In my v i ew. the is s ue is whether the Corporation is an 
agency required to comply with the Freedom of Information Law. 
That question was c onsidered in an advisory opinion addressed to 
you on August 16. At that time. the Corporation discl osed re
cords to you "as a courtesy" despite its contenti on that the 
Corporation is no t subject to the Freedom o f Informatio n Law. 
Although an argument was ma de for the proposition that the 
Corporation. a loc al developmant c o rporation, is subject to the 
Freedom of Information Law. I also indicated that its status was 
unc lear. It is assumed that the Corporation continues t o contend 
that i t is not an agency end that its records fall outside the 
scope of the Freedom o f Information Law. 

If the Corporation is an agency. it would have failed to 
respond t o your appeals within t h e s ta tut ory time for response. 
The provision in the Freedom of Information Law p e rtaining to the 
right to appeal is section 89(4)(a). whic h ctates in relevant 
part that: 
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"any person denied access to a re
cord may within thirty days appeal 
in writing auch denial to the head~ 
chief executive or governing body 
of the entity. or the person there
for designated by such head> chief 
executive, or governing body. who 
shall within ten business days of 
the receipt of such appeal fully ex
plain in writing to the person re
questing the records the reasons for 
further denial. or provide access to 
the record sought.n 

When an agency doea not render a determinstion on an ap
peal within the statutory time~ the applicant would have exhaus
ted his administrative remedies and could initiate a judicial 
proceeding pursuant to Article 78 of the Civil Praetice Law end 
Rules [see Floyd~ Matter of v. McGuire. 87 AD 2d 388, appeal 
dismissed, 57 NY 2d 774 (1982)]~ In the alternative~ a proceed
ing could be initiated to determine whether a local development 
corporation. such as the Fulton County Economic Development 
Corporation. is indeed an agency required to give effect to the 
Freedom of Information Law. 

RJF:saw 

I hope that I have been of assistance. 

Sincerely. 

~j;f~ 
Robert J. Freeman 
Executive Director 
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Mr. John Desimone 
Erie County Correctional Facility 
.Box X 
Alden. New York 14004 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory oginion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Desimone: 

I have received your letter of September 24. as well as 
the correspondence attached to it. 

Your inquiry concerns your ability to obtain a copy of 
your pre-sentence report. 

ln this regard. I offer the following comments. 

Although the Freedom of Information Law provides broad 
rights of access to records, the first ground for denial, section 
87(2)(a). states that an agency may withhold records or portions 
thereof that ff.a.are specifically exempted from disclosure-by 
state or federal statute ••• n Relevant under the circumstances is 
section 390.50 of the Criminal Procedure L-aw concerning pre-sen
tence reports. Subdivisions (1) and (2) of section 390.50 state 
in relevant part that; 

n1. Any pre-sentence report or memorandum 
submitted to the court pursuant to this 
article and any medical, psychiatric or 
socia.1· agency report or other information 
gathered for the court by a probation 
department. or submitted directly to the 
court, in connection with the question of 
sentence is confidential and may not he 
made available to any person or public or 
private agency except where specif·ically 
required or permitted by statute or upon 
specific authorization of the court. For 



Mr. John Desimone 
October 2. 1989 
Page -2-

purposes of this section. any report, 
memorandum or other information forwarded 
to a probation department within this 
state fros a probation department outside 
this state is governed by the same rules 
of confidentiality. Any person. public or 
private agency receiving such material 
m~st retain it under the same conditions 
of confidentiality as apply to the proba
tion department that made it available. 

11 2. (a) Not less than one court day prior 
to sentencing. unless such time require
ment is waived by the parties. the 
pre-sentence report or memorandum shall be 
made available by the court for examina
tion and for copying by the defendant 1 s 
attorney, the defendant himself. if he has 
no attorney. and the prosecutor. In it.s 
discretion. the court may except from 
disclosure a part or parts of the report 
or memoranda which are not relevant to a 
proper sentence. or a diagnostic opinion 
which might seriously disrupt a program of 
rehabilitation. or sources of information 
which have been obtained on a promise of 
confidentiality, or any other portion 
thereof, disclosure of which would not be 
in the interest of justice. In all cases 
where a part or parts of the report or 
memoranda are not disclosed. the court 
shall state for the record that a part or 
parts of the report or memoranda have been 
excepted and the reasons for its action. 
The action of the court excepting informa
tion from disclosure sbal1 be subject to 
appellate review. The pre-sentence report 
shall be made available by the court for 
examination and copying in connection with 
any appeal in the case~ including an ap~ 
peal under this sub division. n 

As such, pre-sentence reports are confidential with respect to 
the public and may be made available to a defendant only by a 
court ♦ I point out that the last sentence of subdivision (2) (a) 
of section 390.50 represents an amend&ent to the original 
provision. Further. in a decision concerning the amendment, it 
was found that: 
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"The obvious purpose of the legislature in 
enacting Chapter 132 of the Laws of 1984 
was to make the pre-sentence report gene1:
ally ~ore eccessible to counsel and/or the 
defendant prose. The spirit of such 
amendments was open disclosure and discus
sion of the information before the Court 
in sentencing and/or appellate review of 
sentencing end the need to remedy the 
mischief created by bureaucratic road
blocks to that process. Therefores this 
court holds that the agency should be 
obligated to make them available pursuant 
to court order ••• • [see People v. Zavaro. 
481 NYS 2d 845, 846 (1984)]. 

Based upon the decision cited above. it appears that a county 
probation department must make a pre-sentence report available 
pursuant to an order of the court. 

RJF :saw 

I hope that I have been of some assistanee. 

Sincerely, 

~5,f~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government i s authorized t o 
issue advisory opinions. The ensuing st aff advisory opinion is 
bsQed solely upon the facts preBented in your correspondence. 

Dear Mr. Dietz: 

I have received your letter of September 28. as well as 
the materials attached to it. 

You have asked "whether an agency may release rec ord s 
which have been found by the court to fall wi thin exemption 
87(2}(g) of the FOIL or does the YOIL itself bar such a 
releaee". 

In this regard. I offer the following comments. 

First. the language of the Freedom of I nformation Lav 
indicates that an agency may withhold records. but that it is 
general l y not required to do so. Specifically. th e introductory 
language o f sectio n 87(2) states in relevant part thet: "Each 
agency shall ••• make availab l e for public inspection and co pying 
all records. except that such agency may deny access to records 
or po r tions thereof" that fall within the grounds f or denial that 
follow ( emphasis added). 

Second. the Court of Appeal 8. the state's highest court. 
bas confirmed t h at the exceptions to rights of access are 
permissive. rather than manda to ry~ stating that: 

"while en agency is permitted to 
restrict access to those records 
falling within t he sta t utory ex-
emptions. the- l anguage of the ex-
emption provision contai ns per-
missible rather than mandatory 
language. and it is within the 
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agency's discretion to disclose 
such records ••• if it so chooses" 
[Capital Newspapers v. Burns. 67 

NY 2d 562, 567 (1986)]. 

Therefore~ although an agency may in appropriate circumstances 
withhold records puTsuant to section 87(2)(g)~ I do not believe 
that it is obliged to do so. 

RJF :jm 

! hope that I have been of some assistance. 

RobeTt J. Freeman 
Executive Director 
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Ms. Mina Friedman 

162 WASHINGTON AVENUE, AL BANY, NEW YORK 12231 
(:518) 474-2::i18, 2791 

October 3 0 1989 

The staff o f the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff adv i sory opinion ic 
based solely upon the facts presented in your correspondence. 

Dear Ms. Friedman: 

I have received your letter of September 22. a s well as 
the correspondence attached to it. 

You have alleged that the New York City Department of 
Transportation and its Parking Violat i ons Bureau have engaged in 
"an ongoing and continuous pattern and policy of blatant 
violation ••• " of the Freedom of Information Law and the "Pr i vacy 
Lawn and applicable regulations promulgated th&reunder. You have 
asked that I investigate the matter, "secure compliance" with the 
Freedom of Information Law and that pending •the investigation. I 
"secure essurancen from Department officials that matters per
t aining to a summons he held "in abeyance." 

Based upon your correspondence, yeu received· a "Natice of 
Impending Default Judgement" in late July- concerning - & • summons 
issued on May 2. You contended that you did not engage - in any 
violation of law and that you did not rec&ive -the -summons. As 
such. on August 1·1, you reque·sted a copy of the summons, as· well 
as the name, badge number, work loca tion,· job tit l e. duties· and 
functions of the ·person ·who issued the summana. You also asked 
vhe ther such person "hes 'peace off ice r• s .-ta tus'" and ·reque·sted "a 
copy of the tour of du t y rep-ort end list o·f ell SWlllll:One issued • 
for May 2, 1989 1 by · this person." In a second let~er dated Sep
tember 1, you · indicated that a copy • of the · ·SWllmon11, was made 
available. but that it was i llegible~ As such.-you requested a 
legible copy. In · that letteri you referred to a -denial o f access 
to records that had been appealed, •and the appeal indicates that, 
v-hile an illegible copy· of the •SWllllOns was made · available. al l 
other aspects ·of the request were · denied. A third attachment is 
a letter addressed to the Comnissioner in which you requested 
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information regarding the duties of the Department's records 
access and appeals officers and its inspector general. You also 
requested rules and regulations concerning the implementation of 
the Freedom of Information Law by the Department. as well as 
those pertaining to the issuance of summonses. 

In this regard. I offer the following comments. 

First. the CQllmit:tee on Open Government is authorized to 
advise with respect to the Freedom of Information Law. The Com
mittee has neither the resources or the authority to investigate. 
nor is it empowered to compel an agency to comply with the Free
dom of Information Law. Similarly. the. Committee has no authQri
ty to seek assurance that a proceeding be kept in abeyance pend
ing the resolution of requests made under the Freedom of Informa
tion Lav. 

Second, it is noted that the Freedom of Information Law 
pertains to existing records. Section 89{3) of the Law states in 
part that an agency need not create a record in response to a 
request. If, for exampla. there is no list of summonses issued 
by a Depart~ent employee on a particular date, the Department. in 
my opinion, would not be obliged to prepare such a list on your 
behalf. 

Third. section 89(3) also requires that -an applicant 
"reasonably deacriben the records sought. As such. a re~uest 
should include sufficient detail to enable agency officials to 
locate and identify records. In &ome instances. the nature of an 
agency's filing system will determine the extent to which records 
may be retrieved or located~ 

Fourth. as a general matter. the Freedom of Information 
Lev is based upon a presum.p,tion of access~ Stated- differently. 
all records of an agency are available. except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87 (2) (a) through (i) of the. Law. It 
appears that the records sought. to the extent that they exist 
and have been reasonably described. should he made available upon 
payment of the appropriate fees. for none of the grounds for 
denial could apparently be asserted. 

Fifth, one of -the requests was made directly to the 
Commissioner. I believe -that it should have been made to the 
Departmentts records access officer. 

I point out that the Mayor of New York City has promulga
ted uniform-regulations pursuant -to the Freedom of Information 
Law applicable to all agencies• in hia administration. As s,u:ib, 
the -Department might not: h-a.ve prepe.re·d separate rules and -regula
tions concerning its implement-ation of the Fre-edom. of Information 
Law. I -have en-c1osed copies of those regulations, as well as 
amendments thereto. 
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Lastly~ I have contacted the Department 1 s records access 
officer, Mr. Irwin Cohen~ on your behalf. Since he receives 
hundreds of requests. he did not recall the specific status of 
your request. However. he suggested that a new request be sent 
to him directly at the Department of Transportation, 40 Worth 
Street* New York, New York 10013. He added that such a request 
should. if possible. identify the person who received the 
summons. 

I hope that the fo~egoing serves to clarify the matter and 
that I have been of assistance. 

RJF1saw 

Sincerely. 

t~j,;~ 
Robert J. Freeman 
Executive Director 
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Ms. Sandra L. Berman 
Town Attorney 
Town of Smithtown 
99 West Main Street 
P.O. Bor 575 
Sruithtown. New York 11787 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in zour corre~pondence, 
unless otherwise indicated. 

Dear Ms. Berman; 

I have received your letter of September 22. as well aa 
the materials attached to it. 

Your question involves "the public availability of 
architects/surveyors building plans and/or surveys for inspection 
and/or copying in light of FOIL and prior case law." According to 
a memorandum apparently prepared by your staff. case law indi
cates that an -architect has "a common-law copyright in his 
plans." As such. the memorandum apear& to suggest that copyrigh
ted plans are availe.ble for inspection. but that they cannot be 
reproduced without the consent of the holder of the copyright~ 

In this regard. I offer the following comments. 

First. the Freedom of Information Law pertains to ageney 
records, and section 86(4) of the Law defines the term "record" 
expansively to mean: 

wany information kept, beld. filed, 
produced, reproduced by. with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to* re
ports. statements. examinatione. 
memoranda. opinions. folders. files. 
books. manuals. pamphlets, forms. 
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papers. designs. drawings. maps, 
photos, letters. microfilms. com
puter tapes or discs. rules• regu
:ations or codes." 

Based on the foregoing. architects plans and similar or related 
documents in my view clearly constitute "records" aubjecc to 
rights conferred by the Freedom of Information Law. 

Second, as a general matter, the Freedom of lnformation 
Law is based upon a presumption of access. Stated differently. 
all records of an agency are available. except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2)(a) through (i) of the Law. 
From my perspective. none of the grounds for denial could likely 
be asaertad to withhold the records in question. 

Third. section 87(2) of the Freedom of Information Law 
states that accessible records must be made available for inspec
tion and copying. Further, section 89(3) indicates that e.n agen
cy is obliged to make a copy of an accessible record if the ap
plicant pays the appropriate fee for copying. 

The question. in my view, involves the effect of a copy
right appearing on a document. In order to offer an appropriate 
response, I have discussed the matter with a representative of 
the U.S. Copyright Office and the Office of Information and 
Privacy at the U ♦ S~ Department of Justice, which advises federal 
agencies regarding the federal Freedom of Information Act (5 
U.s.c. section 552}. the federal counterpart of the New York 
Freedom of Information Law. 

In my opinion, the decisions cited in the staff memorandum 
are largely out of date. for the Copyright Act has been sub~ 
stantially revised since those decisions were rendered. Specifi
cally, the Federal Copyright Act of 1976. 17 U.S.C. section 101 
et seq. 1 appears to have supplant-ed the earlier case law on the 
subject. Further, I am unaware of any judicial decisions ren
dered in New York concerning the relationship betwaen the Copy
right Act and the New York Freedom of Information Law. 

Useful to the inquiry is a federal court decision in which 
the history of copyright protection was discussed. and in which 
reference vas made to notes of Houae Committee on the .Judiciary 
(Report No. 94-1476) referring to the scope and intent of the 
revised Ac-:. Specifically. it was etated by the court that: 
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"The power to provide copyright p~otection 
is delegated to the Congress by the United 
States Constitution. Article 1. section 
8, clause 8, of the Constitution grants to 
Congress the power 1 to promote the pro
gress of science and useful arts by secur
ing for limited times to authors and in
ventors the exclusive right to their res
pective writings and discoveries. 1 

Copyright did not exist at common law but 
was created by statute enacted pursuant to 
this Constitutional authority. See Mazer 
v. Stein. 347 U.S. 201,. 74 S.Ct .. 460 1 

98 L.e4. 630 {1954); see also MCA. Inc •• 
v. Wilson. 425 F.Supp. 443~ 455 
(S.D.N.Y. 1976); Mura v. Columbia 
Broadcasting System. Inc •• 245 F.Supp. 
587, 589 (S.D.N.Y. 1965j. and cases cited 
therein. 

Prior to January 1. 1978. the effective 
date of the revised Copyright Act of 1976. 
there existed a dual system of copyright 
protection which had been in effect since 
the first federal copyright statute in 
1790. Under this dual system. unpublished 
works enjoyed perpetual copyright protec
tion under state common law. while pub
lished works were copyrightable under the 
prevailing federal statute. The new Act 
was intended to aceomplish 'a fundamental 
and significant change in the present law 
by adopting a single system of Federal 
statutory copyright ••• (to replace the) 
anachronistic. uncertain# impractical. and 
highly complicated dual system.' H.R. 
Rep. No. 94-1476; 94th Cong. 2d Seas. 
129-130, reprinted in [19761 5 U.S. Code 
Cong. & Ad. News 5745. This goal was 
effectuated through the bed-rock provision 
of 17 u.s.c~ suhsection 301j which 
brought unpubl1shed works within the scope 
of federal copyright -law and preempted 
state statutory and common law rights 
equivalent to copyright. Id. at 5745-47. 
Thus. under subsection 301(8), Congress 
provided that Title 17 of the-United Sta
tes Code. the F6deral Copyright Aet, pre
empts all- state and common law- rights 
pertaining to ell causes -of action which 
arise subsequent to the effective date of 
the 1976 Act, i.e. 1 January 1, 1978: 
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(a) On and after January 1. 1978, all 
legal or equitable rights that are equi
valent to any of the exclusive rights 
within the general scope of copyright as 
specified by Section 106 in works of auth
orship that are fixed in a tangible medium 
of expression and come within the subject 
matter of copyright as specified by sec
tions 102 and 103, whether published or 
unpublished. are governed exclusively by 
t:his t:itle. Thereafter. no person is 
entitled to any such right or equivalent 
right in any such work under the common 
law or statutes of any State." [Meltzer v. 
Zoller. 520 F,Supp. 847. 853 (1981)] 

Based upon the foregoing. "common law" copyright appears to be 
a concept that has been rejected and replaced with he current 
statutory scheme embodied in the revised Federal Copyright Act. 

In view of the language of the Copyright Act. case law and 
discussions with a representative of the Copyright Office. it is 
clear in my opinion that architectural plans and similsr docu
ments may be eopyrighted. 

To be copyrighted, 17 u.s.c. section 401(b) states that a 
work must bear a ttnotice.n which: 

"shall eonsist of the following three 
e le men ts: 

(1) the symbol c (the letter Cina 
circle)~ or the word 'Copyright, 1 or the 
abbre~iation 'Copr. 1 ; and 

(2) the year of the first publication 
of the work; in the case of compilations 
or derivative works incorporating previ
ously published material, the year date of 
first publication of the compilation or 
derivative work is sufficient. The year 
date may be omitted where a pictorial. 
graphic. or sculptural work. with accomp
anying text matter. if any. is reproduced 
in or on greeting cards~ postcards~ 
stationery~ jewelry. dolla. toys, or any 
useful articles; and 
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(3) the name of the owner of copyright 
in the work. or an abbreviation by which 
the name can be recognized. or a generally 
known alternative designation of the 
owner." 

If those elements do not appear on the work. l do not believe 
that it would be copyrighted. and that it could be reproduced in 
response to a request made under the Freedom of Information Law. 

Assuming that a work is subject to copyright protection. 
such a work that includes the notice described above is 
copyrighted. It is noted that such a work may "at any time dur
ing the subsistence of copyright" (17 U.S.C. section 408(a)] be 
registered with the Copyright Office. No action for copyright 
infringement can be initiated until a copyright cla:tm has been 
registered. As I understand the Act. if a work beara a copyright 
and is reproduced without the consent of the copyright holder. 
the holder may nonetheless register the work and later bring an 
action for copyright infrihgement. 

In terms of the ability of a citizen to use the Freedom of 
Information Law to assert the right to reproduce copyrighted 
material. the issue has been considered by the U.S. Department 
of Justice with respect to copyrighted materials and its analysis 
as it pertains to the federal Freedom of Information Act is. in 
my view, pertinent to the issue as it arises under the state 
Freedom of Information Law. 

The initial aspect of its review involved whether the 
exception to rights of access analogous to section 87{2){a) of 
the Freedom of Information Law requires that copyrighted materi
als be withheld. The cited provision states that an agency may 
withhold records that are nspecifically exempted from disclosure 
by state or federal statutes." Virtually the same language con
stitutes a basis for withholding in the federal Act [5 U.S.C. 
552(b) (3) J. In the fall, 1983 edition of POIA Update. a publica
tion of the Office of Information and Privacy at the U.S~ De
partment of Justice. it wss stated that: 

non its face. the Copyright Act aimply 
cannot be considered a 'nondi&elosure' 
statute. especially in light of its provi
sion permitting full public inspection of 
registered copyrighted documents at the 
Copyright Office [see 17 u.s.c. 
3705(b)]." 

Since copyright~d materials are available for inspection. I agree 
with the conclusion that records bearing a copyright could not be 
characterized as being "specifically exempted from disclosure ••• 
by ••• statute. n 
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The next step of the analysis involves the Justice 
Department's consideration of the federal Act 1 s exception 
(exemption 4) analogous to section 87(2) (d) of the freedom of 
Information Law in conjunction with 17 U.S.C. section 107, which 
codifies the doctrine of "fair use~" Section 87(2)(d) permits an 
agency to withhold records that "are trade secrets or are main
tained for the regulation of commercial interprise which if dis
c~osed would cause substantial injury to the competitive position 
of the subject enterprise." Under section 107. copyrighted work 
may be reproduced "for purposes such as criticism. comment, news 
reporting. teaching {including multiple copies for classroom 
use}. scholarship, or research" without infringement of the 
copyright. Further. the provision describes the factors to be 
considered in determining whether a work may be reproduced for a 
fair use, including "the effect of the use upon the potential 
market for or value of the copyrighted work" [17 u.s~C. section 
107(4)]. 

According to the Department of Justice. the most common 
basis for the assertion of the federal Act's tttrade secret" ex
ception involves wa showing of competitive harm.wand in the 
context of a request for a copyrighted work, the exception may be 
invoked "whenever it is determined that the copyright holder's 
market for his work would be-adversely affected by FOIA 
disclosure" (FOIA Update, supra). As such, it was concluded that 
the trade secrets exception •stands as a viable means of protect
ing commercially valuable copyrighted works where FOIA disclosure 
would haves substantial adverse effect on the copyright holder's 
potential market. Such use of Exemption 4 is fully consonant 
with its broad purpose of protecting the commercial interests of 
those who submit information to the government~ •• Moreover. as has 
been suggested, where FOIA dis:closure would. have an adverse im
pact on 'the potential market for or value of [a] copyrighted 
work.' 17 u.s.c. [section] 107(4). Exemption 4 and the Copyright 
Act actually embody virtually congruent protection~ because such 
an ad~erse economic effect will almost always preclude a 'fair 
use' copyright defense ••• Tltua, Exemption 4 should protect such 
materials in the same instances in which copyright infringement 
would be found• (id~)~ 

Conversely. it was suggested that when disclosure of a 
copyrighted work vould not have a substantie.-1 adverse effect on 
the potential market of the copyright holder~ the trade secret 
exemption could not appropriatel-y be aueerted~ Further, "[g]iven 
that the FOIA is-designed t-0 serve the public interest in access 
to information lll&intained by- government." it was- con-tended that 
"disclosure of nonexempt copyrighted documents under the ?reedom 
of lnformation Act should be considered a 'fair use'" (id.). 
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In my opinion, due to the similarities between the federal 
Freedom of Information Act and the New York Freedoa of Informa
tion Laws the analysis by the Justice Department could properly 
be applied when making determinations regarding the reproduction 
of copyrighted materials maintained by entities of government in 
New York. In sum» if reproduction of architectural plans and 
similar records would ncause substantial injury to the competi
tive position of the subject enterprise,w i.e.s the holder of the 
copyright. in conjunction•with section B7(2)(d} of the Freedom of 
Information Laws it would appear that an agency could preclude 
reproduction of the work. On the other hand. if reproduction of 
the vork would not result in substantial injury to the competi
tive position of the copyright holder. it: appears that the work 
should be duplicated. 

Enclosed on request is a copy of the text of the article 
appearing in FOIA Update. 

I hope that I have been of some assistance* Should any 
further questions arise. please feel free to contact me§ 

RJF:saw 

Enclosure 

Sincerely. 

~5,L...__. _ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinion!l· The ensuing staff adyiso!':f,opinion i~ 
based solelz upon the facts presented in your correspondence. 

Dear Mr. Jones: 

I have received your letter of September 27. as well as 
the correspondence attached to it. 

According to the materials, a request for records- relating 
to the renovation of schools and buildings owned or leased by the 
Monroe-Woodbury Central School District was made -On July 6. As 
of the -date o:f your letter to this office. you had received no 
response to the request~ 

The records -sought involve "certific-.tes of non-col-lusion 
filed by the cont-raet·or and sub-contractor." payroll records 
identifying the contractor 1 s and eu.b-co1ltractor 1 s emp1oy-ees, 
including their namess add-ress-es;c classificatioru1. r-at•ea of pay. 
daily and· weekly- members of hours worked* deductions· made and 
aetual wages -paid. You also requested a copy of a "wage 
determination," Internal Reve,nue -Service eaployers' identifica
tion numbers. copies of "affirmative action compliance" and 
"public notice for bids and all building documents." 

You have requested-assistance iu the matter. 
regs.rd, I offer the following comments. 

In this 

First. the--Freedom -of Informatio-n· Law a-ad the regulations 
promulgated by-· the Comm.it tee -on Open Government (21 NYCRR· Part 
1401) • which govern the procedural as-pect-a of·· the- Law,- pTescribe 
ti•e 1.imits within which sgeneie$ must respond to requests. 
Specifically* section 89(3) of the Freedom of Information Law and 
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section 1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business days of the 
receipt of e request. The response can take one of three forms. 
It can grant access, deny access. and if so, the denial should be 
in writing stating the reasons. or the receipt of a request may 
be acknowledged in writing if more than five business days is 
necessary to review or locate the records and determine rights of 
access. When the receipt of the request is acknowledged within 
five business days. the agency has ten additional business days 
to grant or deny access. Further. if no response is given within 
five business days of receipt of a request or within ten business 
days of the acknowledgement of the receipt of a request. the 
request is considered "constructively denied" [see regulations. 
sections 1401.S(d) and 1401~7(c)] 

ln my view. a failure to respond within the designated 
time limits results in a denial of access that zay be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal t◊ render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee (see Freedom of Information Lav. section 89{4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days ~I 
the receipt of the appeal as required under section 89{4)(a) of 
the Freedom of Information Law. the appellant has exhausted his 
or her administrative -remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire. 108 Misc. 2d 87 AD 2d 388. appeal 
dismissed 57 NY 2d 774 (1982)]. 

Under the circumstances. I believe that your request has 
been cQns~ruetively denied and that you may appeal on that basis. 
It ia suggested that you contact the District Clerk or other 
official to determine the identity of the person or body to whom 
an appeal may be made. 

Second. as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available) except to the ext~~t that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2)(a) through {i} of the Law§ 

Relevant to your request insofar as it perta-ins to payroll 
information is aection 87(2)(b), which permits·an-agency to with~ 
hold records to the extent that-disclosure would eenatitute-an 
"unwarranted invasion of pers onsl p-r ivacy." Further.-· section-
89 (2} (b) · providea a series of examples- of unwarranted inva•ions 
of pet:sonal privacy. From my perspective. thos-e po-rtione of 
payroll records indicating the claaeificat-ion of a ·contraetor-'s 
or suh-contractor'e employees)- rates -of pay. days and -hours work
ed and gross wages should be disclosed. However, those portions 
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involving the employeeat names and home addresses. deductions and 
net pay might. in my view. be withheld as an "unwarranted inva
sion of personal privacy." for those aspects of the records would 
likely be irrelevant to the dutieij of the agency. the School 
District [see Freedom of Information Law. section 89(2) (b)(iv)J. 
It is noted that the names and salaries of public employees must 
be disclosed [see Freedom of Information Law, 87(3)(b)]. 
However. section 89{7) of the Law states that home addresses of 
public employees need not be disclosed, Similarly, it has been 
advised that records involving deductions from public employees• 
paychecks may be withheld on the ground that disclosure would 
constitute an unwax:"ranted invasion of personal privacy. In 
short. the fact that deductions may be made due to the number of 
e•emptions claimed. charitable contributions or due to one's 
status as a garniahee 1 for example, are irrelevant to the perfor
mance of an employee's duties. Since mor~ information is gener
s11y available regarding public employees than others, because 
public employees are required to be more accountable than others. 
it appears that the personal information you seek concerning 
employees of private contractors. including their names and 
addresses. could be deleted from the payroll records in which you 
are interested. 

I am unfamiliar with any federal laws concerning the dis
closure of employers' identification numb~rs. Assuming that 
there is no statute that prohibits disclosure. I believe that 
identification numbers should be disclosed. 

The remaining records- sought would, in my view~ be 
accessible. for none of the grounds for denial apparently could 
be asserted. I point out that "bidding document~P and similar 
records have been found to be available following the award of a 
contrect [see Contraetin Plumbers Coo erative Restoration Cor ~ 
v. Ameruso. 430 NYS 2d 196 1980 ]. 

In an effort to enhance compliance with the Freedom of 
Information Law. copies of this opinion will be sent to District 
officials. 

I hope that- I have been of ao~e assi&tance. Should any 
further questions arise. please feel free to contact me. 

RJF ;saw 

Sincerely. 

f~J,f~-
Robert J. Freeman 
Executive Director 

cc: Mr. Lewis. Asst. • Superintendent~ Buildings and Grounds 
District Superintendent 
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October 4. 1989 

Ms. Ann Ru:ow Rolland 
Executive Director 
~riends of Keeseville, Inc. 
:Sox 446 
Keeseville. New York 12944 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion i~ 
based solely uEon the facts presented in your correspondence. 
unless otherwise indicated. 

Dear Ms. Rolland: 

As you are aware~ your letter of September 27 addressed to 
Secretary of State Shaffer has been forwarded to the Committee on 
Open Government. The Committee. on which the Secretary serves. 
is responsib1e for advising-with respect to the Freedom of Infor
mation and Open Meetings Laws. 

Your inquiry. based upon your letter and our conversation. 
involves the status of the-Friends of Keeseville. Inc. under 
those statutes. You indicated that the Friends of Keeseville is 
a private. not-for-profit. tax-exempt o~gani~ation. 

Both the Freedoa of Information-Law and the Open Meetings 
Law apply to governmental entities. Specifically. the Freedom of 
Information Law pertains to agency records. and section 86(3) of 
that statute defines the term ne.gencyn to mean: 

"any state or municip-al, departaent;, 
Board. bureau. -divisien. commission. 
committee. puhlic authority. public 
corporation. council. office or ·other 
governments.1 entity performing a 
governmental or proprietary function 
for the state or any one or-more muni
cipalities the~eof. except the judi
ciary or the state legislature~tt 
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Since the organization that you serve is not a "governmental 
entity," it is not in my opinion an "agency." and rights confer
red by the Freedom of Information Law would not extend to the 
Friends of Keeseville. As such, although you may choose to dis
close records. you are not required to do so by the Freedom of 
:nformation Law. 

As we discussed~ the organization may have relationships 
with agencies that are subject to the Freedom of Information Law. 
Records pertaining to the Friends of Keeseville kept by those 
agencies must be diaclo&ed by the agencies to the extent required 
by the Freedom of Information Law. 

Similarly~ the Open Meetings Law is applicable to meetings 
of public bodies. Section 102(2) of that Law defines the phrase 
"public body" to include: 

"any entity, for which a quorum is re
quired in order to conduct public business 
and which consists of two or more members, 
performing a governmanta1 function for the 
state or for an agency or department 
thereof. or £or a public corporation as 
defined in section sixty-six of the gener
al construction law. or eonunittee or sub
committee or other similar body of such 
public body." 

Again, based upon my understanding of rhe organi%ation, it would 
not constitute a public body. for it does not perform a govern
mental function. Therefore. mee•tings of the Boatd would not be 
governed by the Open Meetings Law and the Board could~ in its 
diecretionl conduct public or private meetinga. 

Enclosed for your review are copies of the Freedom of 
Information and Open Meetings Laws and an explanatory brochure. 

the•tnatter. Should 
any 

I hope the foregoing serves to clarify 
further questions arise. please feel free to contact me. 

RJF :saw 
Enclosures 

Sincerely. 

~1.f~ 
Robert J. Freeman, 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions* The ensuing staff advisory opinion is 
based solely upon the facts presented in zour correspondence. 

Dear Ms. DeJong: 

I have received your letter of September 29. as well as 
the materials attached to it. 

!n your efforts to obtain information from the Nassau 
County Department of Public Works. you wrote that County offi
cials would not ~espond to your questions and that you had to 
submit a written request under the !reedom of Information Law. 
Although a written request was made on September 11. it appears 
that the request was rejected and that you were asked to submit 
the request on the agency's printed form* You did so on Septem
ber 23 and the request involved "all correspondence. reports. 
memos. permit applications, permits issued from or to 
individuals, civic organizations. Nassau County officials. the 
Town of Hempstead officials, and the NYS DEC in regard to any 
information or requests to fill in or resume dumping in Recharge 
Basin #272, Speno Park, East Meadow, New York." The request was 
denied> indicating that: nRecords not specifically described; 
materials are Inter/Intra Agency.ff 

You wrote that you appealed the denial. but that you "do 
not expect a favorable response." As such. you requested assis
tance in the matter. In this regard. I offer the following 
comments. 
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First, there is no law of which ! am aware that requires 
that agency officials respond to quest.ions. Further. section 
89(3) of the Freedom of Information Law indicates that an agency 
may require that a request for records be made in vriting. 
However, there is nothing in the Freedom of Information Law that 
requires an applicant to complete a form prescribed by an agency~ 
The Law and the Committee's regulations require that an agency 
respond to a request that reasonably describes the record sought 
within five business days of the receipt of a request, Further. 
the regulations indicate that nan agency ~ay require that a re
quest be made in writing or may make records available upon oral 
request" [21 NYCRR 1401.5{a)J. As such, both the Law and the 
regulations are silent concerning the use of standard forms. 
Accordingly~ it has consistently been advised that any written 
request that reasonably describes the records sought should 
suffice~ It has also been advised that a failure to complete a 
form prescribed by an agency cannot serve to delay a response to 
or deny a request for records. A delay due to a failure to use a 
prescribed form might result in an inconsistency with the time 
limitations imposed by the Freedom of Information Law. For 
example. assume that an individual requests a record in writing 
from an agency and that the agency responds by directing that a 
standard form must be submitted. By the time the individual 
submits the form, and the agency processes and responds to the 
request, it is probable that more than five business days would 
have elapsed. particularly if a form is sent by mail and returned 
to the agency by mail. Therefore. to the extent that the 
agency's response granting, denying or acknowledging the receipt 
of a request is given more than five business days following the 
initial receipt of the written request. the agency. in my 
opinion. would have failed to comply with the provisions of the 
Freedom of Information Law. 

While the Law does not preclude an ageney from developing 
a standard form. as suggested earlier. I do not believe that it 
can be used to delay a response to a written request for records 
reasonably described beyond the statutory period~ However. a 
standard form may. in my opinion. be utilized so long as it does 
not prolong the time limitations discussed above. For instance. 
a standard form could be completed by a requester while his or 
her written request is timely processed by the agency. In 
addition* an individual who appears at a government office and 
makes an oral request for records could be asked to complete ~he 
standard form as his or her written request. 

Second. the freedom of Information Law does not require 
that records sought be nspecifically desc~ibed." When the Law was 
enacted in 1974. it required that an applicant request 
"identifiable" records. That standard resulted in the kind of 
difficulty that you are facing. If the applicant could not spec
ify a requested record. the request would not have identified the 
record sought. However. the Freedom of Information Law vas re
pealed and replaced with the current law in 1978. Section 89(3) 



Ms. Viki DeJong 
October 9,. 1989 
Page -3-

of the Law now requires that an applicant "reasonably describe" 
the records sought. Judicial decisions interpreting records when 
the agency. besed upon the terms of a request, can local the 
records. Assuming that the agency can locate records falling 
within the scope of your request. I believe that your request 
would have met the standard of reasonably deecribing the records. 
It is noted, too. that regulations promulgated by the Committee 
on Open Government, which govern the procedural aspects of the 
Freedom of Information Lav and have the force of law. state that 
the records access officer is responsible for assuring that agen
cy personnel nAssist the requester in identifying requesting 
records, if necessaryu [see 21 NYCRR section 1401.Z(b)). 

Third, as a general matter. the Freedom of Information Law 
is based upon a presumption of access. Stated differently. all 
records of an agency are available$ except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2){a) through (i) of the Law. 

The refetence in the denial concerning materials that are 
"Inter/Intra agency" pertains to section 81(2) (g) of the Freedom 
of Information Law. That provision states that an agency may 
withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; 

iii. final agency policy or de
terminations; or 

iv. external audits. including 
but not limited to audits performed 
by the comptroller and the fede~al 
government~., n 

It is noted that the language quoted above contains what in ef
fect is a double negative~ While inter-agency or intra-agency 
materials may be withheld. portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public. final agency policy or determinations or 
external audits must be made available. Concurrently. those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
&y view be withheld. 
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I point out. too, that section 87(2) (g) involves communi
cations among or between officials within an agency (intra-agency 
materials) or to another agency {inter-agency materials). 
Correspondence. reports. permit applications, permits and the 
like involving communications with individuals or civic organiza
tions would not. in my view. constitute inter-agency or 
intra-agency materials. As such~ I do not believe that section 
87(2)(g) could be asserted as a basis for withholding those kinds 
of records. 

While communications with Nassau County officials might be 
characterized as intra-agency materials. and communications with 
tbe Town of Hempstead or the Department of Environmental Conser
vation constitute inter-agency materials, those characterizations 
alone do not determine the extent to which the materials may be 
withheld~ As indicated earlier. the contents of the materials 
determine tbe extent to which they must be disclosed or may be 
withheld. For instance. statistical or factual data contained in 
a communication between the County and the Depart$ent of Environ
mental Conservation would he available pursuant to section 
87(2)(g}(i}; a permit issued to the Town of Hempstead. for 
instancei would in my view. be reflective of a final determina
tion that must be disclosed under section 87(2}(iii). 

ln sum, I believe tbat the response to your request was 
inadequate and inconsistent with the terms of the Freedom of 
Information Law. In an effort to enhance compliance witb the 
Law~ copies of this opinion will be sent to the Department of 
Public Works. ln addition, if you believe that the Department of 
Rnvironmental Conservation may have some of the records in which 
you are interested, it is suggested that you submit a request to 
the records access officer at its regional office on Long Island. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :saw 

Sincerely. 

~J.~ 
Robert J. Freeman 
Executive Director 

cc: Acting Deputy Commissioner of Public Works 
Commissioner of Public Works 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Builder: 

I have received your letter of September 28, as well as 
the materials attached to it. 

According to your letter, you are a student at Pace Uni
versity School of Law working as a research assistant for Profes
sor Robert F. Kennedy, Jr., who also serves as the attorney for 
the Hudson River Fisherman's Association. In your efforts to 
obtain information concerning the New York City reservoir system. 
you wrote that you had used the Freedom of Information Law with a 
great deal of success. However, you indicated that "this past 
summer that all changed." Specifically, in June, three requeats 
were made to the New York City Department of Environmental 
Protection. Having made several calls to determine the status of 
your requests. you reached Ms. Marie Dooley, the Department's 
records access officer, on June 29. She indicated that she had 
never received two of the requests. A new request combining the 
two that had not been received was made on June 29. Baaed upon 
your ensuing calls to the Department, it was suggested that the 
Department lacks the staff to respond to the requests, that some 
aspects of the requests are "too vague," and that the requests 
have been referred to its Office of Counsel because the 
Fishermen's Association is involved in a lawsuit against the 
Department. In short, although you were told that Department 
staff would "get back" to you, you have not yet received either a 
denial of the requests or the records sought. 
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In this regard~ I offer the following comments, 

First, by ;.:as of background~ section 89(1) (b) (iii) of the 
Freedom of Information Law requires the Committee on Open Govern
ment to promulgate general reguiations pertaining to the proced~ 
ural aspects of the Law (eee at:achee 21 NYCRR Part 1401). In 
"pursuant to such general rules as Kay be promulgated by the 
committee on open government in conformity with the provisions of 
this article 11 (the Freedom of Information Law). 

Second. the Freedom of Informat~on Law and the Co~mittee's 
regulations provide guidance concerning the procedural require
ments fer responding to requests. Specifically~ section 89{3) of 
the Freedom of Information Law and section 1401,5 of the 
Committee's regulations provide that an aaency must respond to a 
reque ■ t within five business days of the recei?t of a request, 
The response can :ake one of th=ee forms. It can grant access~ 
deny access, and if so. the denial should be in w~iting stating 
the reasons~ or the receipt of a request may be acknowledged in 
writing if more than Zive business days is tecessary co =eview or 
~ocate the records and determine =ights of access~ When the 
receipt of the request is acknowledged withio five business days. 
the agency has t~n additional business days to grant or deny 
access. Further~ if no response is given within five business 
Cays of receipt of a re~uest or within ten business days of the 
acknowledgement of the receipt of a request. the request is con
sidered "constructively denied" [see regulations. sections 
1401.5(d) and 1401.7(c)J 

In my view~ a failure to respond withit the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten busines& days from the 
receipt cf an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4) (a)], 

in addition. it has been held that when en appeal is made 
but a determination is not rendered within ten business days of 
the receip~ of the appeal as required under section 89{4)(a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access unde~ Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire. 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (2982} J. 

It is noted, too. that the 11 Uniform Rules and Regulations 
Pertaining to the Administration of the Freedom of Information 
Law 11 promulgated by Mayor Koch are consistent with those adopted 
by the Committee on Open Government. 'I'he Mayor's regulations., 
which became effective in 1979~ state in part in section S[d): 
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TIIf because of cnusual circumstances an 
agency is unable to deteruine within five 
days whether to grant, deny o~ otherwise 
respond to a request for inspection and 
copying, the records access officer shall. 
within such five day period, ackno~ledge 
receipt of the request in writing to the 
requesting party. stating the approximate 
date~ not to exceed ten busines& days from 
the date of the acknowledgement, by which 
a determination with respect to the re
quest will be made. If the agency does 
not make a determination with respect to 
the request within ten day~ from the date 
of such ackno~ledgement. the request may 
be deemed denied and an appeal may be 
taken to the person or body designated in 
the agency to hear appeals.tt 

As such, the Mayor 1 s regulations applicable to agenc~es within 
the jurisdiction of his office, including the Departmen: of En
vironmental Protection. in :t.oy view specify the ~ime limits for 
responding to requests and indicate that those limits have been 
exceeded with respect to your requests. 

Under the eircum.stances, I believe that your requests have 
been constructively denied and that you may appeal on that basis 
pursuant to section 89(4)(a) of the Freedom of Information Law, 

I would also point out that it has been held judicially 
that a shortage of manpower to comply with a request does not 
constitute a valid basis for a denial of acc&$S to =ecords. In 
United Federation of 7eachers v. New York CitX nealth and Hospi
tals Corpcration. it was stated :hat: 

ttWere the court to recognize the 'defense' 
of a shortage of manpower by the agency 
from which disclosure is sought, it would 
thwart the very purpose of the Freedom of 
Information Law and made possible the 
circumvention of the public policy embod
ied in the Act" [428 NYS 2d 823. 824 
(1980)]. 

Third, the fact that the Hudson River Fishermen's Associa
tion may be involved in litigation against the Department is~ in 
my view, irrelevant to the duties imposed by the Freedom of In
formation Law. As stated by the Court of Appeals: "Access to 
records of a government agency under the treedom of Information 
Law (FOIL) (Public Officers Law~ Article 6) is not affected by 
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tne fact that the=e is pending or potential litigation between 
the person making the request and the agency" [Farbman v. NYC 
Health and Hospitals Corporation, 62 NY 2d 75~ 78 (1984)}. 
Similarly. in an earlier decision. t:he Court of Appeals deter
zined that •the standing of one who seeks access to records under 
the Freedom of :nformation Law is a ~ember of the public, and 
neither enhanced •.. nor restricted. "*because he is also a litigant 
or potentia! litigant• [Matter of John?. v. Whalen~ 54 NY 2d 
89, 99 (1980)]. The Court in Farbman, supra, discussed the dis
tinction between the uae of the Freedom of InformatiQn Law as 
opposed to the use of discovery in Article 31 of the Clvi~ Prac
tice Law and Rules. Specifically, it was found that: 

"FO:L does ~ot require that the party 
re~uesting records make a~y showing of 
need. good faith or legitimate pcrpose; 
while its purpcse may be to shed light on 
governmental decision-making, its ambit is 
not confined to records actually used in 
the decision-making process (Hatter of 
Westchester Rockland Newspapers v. 
Kimball, SO N"i 2d 575, 581.) Full disclo
sure by public agencies is. under FOIL, a 
public right and in the publ~c interest, 
irrespective of the status or need of the 
person making the request. 

"GPLR article 31 proceeds under a. Ciffer
ent premise, and serves quite different 
concerns. While speaking also of 'full 
disclos~re 1 article 31 is plainly more 
restrictive than FOIL. Access to records 
under CP~R depends on atatus and need. 
With goals of promoting both the ascer
tainment of truth at trial and the prompt 
disposition of actions (Allen v. 
Crowell-Collier Pub. Co •• 21 NY 2d 403. 
407), discovery is at the outset limited 
to that which is 'material and nec~ssary 
in the prosecution er defense of an 
action. 111 I see Farbman~ supra~ at 80]. 

Based upon the foregoing. the pendency of litigation would 
not affect either the rights of the public or a litigant ur.der 
the Freedom of Ir~formation Law ♦ 

Fourth~ with respect to claims that some aspects of ycur 
request are vague~ section 89(3) of the Freedom of Information 
Law requires that an applic~nt •reasonably describe" the records 
sought. Based upon judicial interpretations of the FOlL, a re
quest meets the standard of reasonably describing when agency 
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officials, on the basis of the terms of a request, can locate and 
identify the records sought. Therefore, a request need not iden
tify with particularity the specific records in which the appli
cant is interested. 

Lastly, I point out that the Freedom of Information Law 
pertains to existing records. Section 89(3) states in part that 
an agency is generally not required to create or prepare a record 
is response to a request , Therefore, if. for example, the De
partment maintains no records "indicating how many sewage treat
ment facilities are being proposed, which would discharge into 
the watershed," it would not be obliged to prepare such records 
on your behalf in order to comply with your request. 

In an effort to enhance compliance with the Freedom of 
Information Law, a copy of this opinion will be sent to Ms. 
Dooley. 

I hope that I have been of some assistance. Should any 
further questions arise. please feel free to contact me. 

Sincerely, 

(),sk Ji~ ---
Robert J. Freeman 
Executive Director 

RJ F: saw 

cc: Marie Dooley, Records Access Officer 
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The staff of the Committee on Open Government is authorized to 
issue advisorz opinions. The ensuing staff advisory opinion is 
based solelz upon the facts presented in xour correspondencet 
unless otherwise indicated. 

Dear Mr. David: 

I have received your t:ecent letter~ as well as the materi
als attached to it. 

You have sought an advisory opinion relating to a request 
for records of the City of Yonkers. Specifically. in a letter 
dated September 18s you requested from the City Corporation Coun
sel "records or portions thereof pertaining to police brutality 
and misconduct lawsuits filed against the Yonkers Police Pepart
ment and the City of Yonkers." You added that you "are particu
larly interested in the 17 lawsuits which the city supplied to 
consultants. Murphy. Mayo and Associates of Fairfax. VA." On 
September 27. the request was denied on he grounds that nthe 
information responding to your request is protected under 
attorney-client privilege, Section 50-A of the Civil Rights Law 
and Section 87-2 (g) of the Public Officers Law known as the Free
dom Qf Information Law, also please see In the Matter of Xerox 
Corporation v. Town of Webster, 65 NY 2d 131. 460 1 490, NYS 2d 
488.ff You appealed the denial. reiterating your request foT 
'itiiose papers filed with [the Office of Corporation Counsel] and 
the Corporation Counse1 1 s answer." 

In this regard. l offer the following comments. 
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David 
1989 

First. as I understand the request. the denial rendered by 
the Corporation Counsel was responsive to some of the =ecords 
sought. but it appears to have failed to deal with other records 
maintained by the City. It is llkely that some of the records 
fall within the scope of the attorney-client privilege. Here I 
point out that the first basis for denial in the Freedom of In
formation Law, section 87(2)(a). pertains to records that are 
"specifically exempted from disclosure by state or federal 
statute." For nearly a century. the courts have found that legal 
advice given by a municipal attorney to his or her clients. muni
cipal officials, is privileged when it is prepared in conjunction 
with an attorney-client relationship [see e,d •• People ex rel. 
Updyke v. Gilon. 9 NYS 243~ 244 (1989): Pennock v. Lane. 231 
NYS 2d 897. 898, (1962); Bernkrant v. City Rent and Rehabilita
tion Administration~ 242 NYS 2d 752 (1963}. aff'd 17 App. Div. 
2d 392]. As such. I believe that a tttunicipal attorney may engage 
in a privileged relationship with his client and that records 
prepared in conjunction with an attorney-client relationship are 
conaidere.d privileged under section 4503 of the Civil Practice 
Law and Rules. Further. since the enactment of the Freedom of 
Information Law. it has also been found that records may be with
held when the privilege can appropriately be asserted whan the 
attorney-client privilege is read in conjunction with section 
87(2}(a) of the Law [see e.g., Mid-Bora Medical Group v. New 
York City Department of Finance. Sup. Ct., Dronx Cty~. NYLJ, 
December 7~ 1979: Steele v, NYS Department of Health. 464 NY 2d 
925 (1983)]. 

Similarly. section 50-a of the Civil Rights Law exempts 
from discloBure police officersr personnel records that are used 
to evaluate performance toward con~inued employment or promotion. 
It is assumed that various records relating to charges of police 
brutality or misconduct might justifiably be withheld under sec
tion 50-a. 

Nevertheless. legal papers filed by plaintiffs against the 
City were obviously not prepared by the City. its officials or 
its agents. As such. in my opinion, those papers would not be 
subject to the attorney-client privilege. Further. since those 
papers were created by plaintiffs. I do not believe that they 
could be characterized as personnel records subject to section 
SO-a of the Civil Rights L&w. The last basis for denial refer
ence in the response to the request apparently refers to a report 
prepared by consultants retained by the City. Again, plaintiffs 1 

submissions could not in my opinion be viewed as conaultants 1 

reports or inter-agency or intra-agency materials~ and section 
87(2){g) of the Freedom of !nforma~ion Law would not constitute a 
ground fo~ withholding records submitted ta or servsd upon the 
City by plaintiffs. For similar reasons, the answers prepared by 
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the City, once served upon plaintiffs. would in my view .. be out
side the scope of the attorney-client privilege. As soon as 
those papers are made available to the Cityts legal adversary. I 
believe that they become a matter of public record. Moreover, 
although the Freedom of Information Lav does not apply to the 
courts and court records. such records are generally available 
under other provisions of law [see e.g •• Judiciary Lav. sectiou 
255]. From my pttrspective, if the records sought are publicly 
available from a court, they would also be available under the 
Freedom of Inforn:ation Law from the City. In short. papers sub
mitted by plaintiffs to the City and the City's responses thereto 
coull! not in my opinion be characterized as privileged or 
confidential. for they would have been communicated between or 
among persons other than City officials and their legal counsel. 

Lastly. in our eiscussion of the matter you indicated that 
the consulting firm identified earlier. Murphy. Mayo and Associ
ates. was retained by the City to perform a study of the Police 
Departmeut. Although you stated that communications between the 
City and the consulting firm included reference to the lawsuits 
that are the subject of your request, you added that the firm was 
not hired to deal solely with or to focus upon the lawsuits. 
Rather, you suggested that the study is intended to provide a 
general OV!i!!rvi.ew of the functioning of the Department. including 
recommendations for improvements. 

Based upon the decision cited in the denial. Xerox Corpor
ation v. Webster, supra. the communications between an agency 
and its consultants can be treated as "intra-agency materialsn 
subject to section 87(2)(g) of the Freedom of Information Law~ 
The cited provision permits an agency to withhold records that: 

"a.re inter-agency or intra-agency 
materials which are not: 

i. statistical or factus1 tabu
lations or data; 

ii. instructions to staff that 
affect the public; 

1.1.1. f ina.l agency policy or de-
terminations; or 

iv~ external audits, including 
but not limited to andits performed 
by the comptroller and the federal 
government.~~" 
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David 
1989 

In its discussion of the issue of consultant reports. the 
Court of Appeals in Xerox stated that: 

"Opinions and recommendationE prepared by 
agency personnel may be exempt from dis
closure under FOIL as 1 predecisional 
material. prepared to assist an agency 
decision maker***in arriving at his 
decision' {Matter of McAulay v. Board of 
Educ.• 61 AD 2d 1048, aff'd 48 NY 2d 659). 
Such material is exempt 1 to protect the 
deliberative process of the governme~t by 
ensuring that persons in an advisory role 
would be able to express their opinions 
freely to agency decision makers (Matter 
of Sea Crest ConsL Corp. v. Stubina, 
82 AD 2d 546, 549). 

"In connection with their deliberative 
process agencies may at times require 
opinions and recommendations from outside 
consultants. It would make little sense 
to protect the deliberative process when 
such reports are prepared by agency emp
loyees yet deny this protection when re
ports are prepared from the same purpose 
by outside consultants retained by 
agencies. Accordingly. we hold that re
cords may be considered 'intra-agency 
~aterial 1 even though prepared by an out
side consultant at the behest of an agency 
as part of the agency's deliberative pro
cess (see, Matter of Sea Crest Constr. 
Corp~ v. Stubing. 82 AD 2d 546. 549. 
Supra; Matter of 124 E'erry St. Realtr 
Corp. v. Hennessy,. 82 AD 2d 981,. 983 n 
[Xerox Cor oration v. Town of Webster. 65 
NY 2d 131, 132-133 (1985 " 

The Court, however. specified that the contents of 
intra~agency materials determine the extent to which they may be 
available or withheld. for it was held that: 

"While the reports in principle may be 
exempt from disclosure, on this record 
which contains only the barest description 
of them - we cannot determine whether the 
documents in fact fa11 wholly within the 
scope of FOIL's exemption for 1 intra-agen
cy materials, 1 as claimed by respondents. 
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To the extent the reports contain 'statis
tical or £actual tabulations or data' 
{Pu.b:!.ic Officers Law section 87 [2) [g] [iJ), 
or other material subject ta production. 
they should be redacted and made available 
to the appellant" {id. at 133). 

Therefore. a record prepared by a consultant for an agency would 
be accessible or deniable. in whole or in part, depending on its 
contents. 

I am unfamiliar with the contents of the communications 
between the City and the consulting firm. However. if* for 
example. they contain a list or description of the 17 lawsuits 
initiated against the City, that portion of the communications 
might consist of "factual" information accessible under section 
87 (2) (i) of the Freedom of Information Law. Further. those co.rn
munications would not. as I understand thQ relationship becwEen 
the City and the firm> be subject to the attorney-client privi
lege or section 50-a of the Civil Rights Law. 

For the reasons described above. I believe that the liti
gation papers exchanged between the parti~s should be disclosed 
by the City. In addition. depending upon their contents. por
tions of the communications with the City's consultants concern
ing the lawsuits misht also be accessible under the Freedom of 
Information Law. 

As you requested. a copy of this opinion will be fo-rwarded 
to J, Radley Herold, Corporation Counsel for the City of Yonkers. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: saw 

Sincerely. 

~1-f~ 
Robert J~ Freeman 
Executive Director 

cc: J. Radley Herold~ Co~poration Counsel 
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Th e staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Dr. Slosser : 

As you are aware. I have received your letter of September 
29, as well as materials related to it. 

You have sought an advisory o pinion concerning the re
sponse to a request for records rendered by the New York City 
Department of Heal t h. 

By way of background. a request was made on April 7 t o 
inspect various rec ords of the Department. S ome of tha informa
tion sought was disclosed; in otter instances. it was adviaed 
that the Department does not maintain re~ords responsive to your 
request. A second, related request was made on· August 5. 
Although you referred to the Department 1 s response in an appaal 
dated September 17. you did not send forward a copy of that 
response. As I understand the correspondence. it appears that 
the records withheld involve records of animal bites ma i ntained 
by the Department. 

According to your appeal, records of animal bites were 
denied pursuant to section 11.07 of the New York City Health 
Code . Subdivision (a) of that provision confers confidentiality 
with respect to reports and records of cases of "venereal 
disease. non-gonococcal urethritis. narcotics addiction. or drug 
abuse" and states that such records "shall not be -subject to 
subpoena or to inspection by persons other than authorized - per
sonnel of the Department". Subdivision ( b ) pertains to reports 
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and records ffof carriers of diseases and conditions other than 11 

those described in subdivision (a) and states that those records 
are confidential with respect to all hut authorized personnel of 
the Department* Corporation Counsel or the subject of such re
cords or his lega1 representative. It is your contention that 
section 11,07 does not specifically exeept records concerning 
animal bites from disclosure~ for. in your view, a person bitten 
by an animal is not a 1•carrier of disease or conditionlt~ 

The Department also apparently relied in part upon section 
89{2)(b) of the Freedom of Information Laws which refers to medi
cal records. You contend that records concerning dog bites are 
not medical records and that the cited provision of the freedom 
of Information Law is inapplicable. Further. you contend that 
the records are subject to the Freedom of Information Law and 
that you should be permitted to inspect the records after identi
fying details have been deleted-

In this regard, r offer the following comments. 

First, l am not an expert concerning issues involving 
health or communicable diseases or conditions. As such. 1 cannot 
appropriately coament on your contention that section 11.07 does 
not pertain to records relating to animal bites, 

Second. as you suggested, the first ground for denial in 
the Freedom of Information Law. section 87(2)(a). pertains to 
records that "are specifically exempted from disclosure by state 
or federal statute". It has been held by several courta. includ
ing the Court of Appeals, that an agency's regulations or the 
provisions of an administrative code or ordinance. for example. 
do not constitute a "statute" [see e.g •• Morris v. Martin, 
Chairman of the State Board of Equalization and Assessment. 440 
NYS 2d 365. 82 AD 2d 965s reversed 55 NY 2d 1026 (1982); 
Zuckerman v. NYS Board of Parole. 385 NYS 2d 811. 53 AD 2d 405 
(1976); Sheehan v. City of Szracuse. 521 NYS 2d 207 (1987)]. 
For purposes of the Freedom of Information Law. a statute· would 
be en enactment of the State Legislature or Congress. therefore, 
if the New York City Health Code was not enacted by the State 
Legislature. it would not conetitnte a "statute" that exempts 
records from disclosure. Conversely,. if it \tas enacted by the 
State Legislature and includes the records in question within the 
scope. the records would. in my view, be specifically exempted 
from disclosure by statute. 

Third~ assuming that aeetion 11.07 is not a statute, I 
believe that rights of access to the records in question would be 
governed by the Freedom of Information Law. If the Freedam,of 
Information Law applies. it would appear that records involving. 
incidences of animal bites would be available. except to the 
extent that disclosure •ould constitute "an unwarranted invasion 
of personal privacy" in accordance vith sections 8-7 (2) (h) and 
89(2)(b) of the Freedom of Information Law~ Section 89(2)(b) 
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provides a series of examples of unwarranted invasions of per
sonal privacy. the first two of which specifically refer to medi
cal histories and medical records. However. the introductory 
language of that provision states that an unwarranted invasion of 
personal privacy includes but shall not be limited to the ex~ 
amplea that follow. Therefore, although section 89(2) does not 
include specific reference to records involving animal bites~ I 
believe that such records or portions thereof may be withheld in 
appropriate circumstances to protect privacy. In my view, names 
of persons bitten and other identifying details pertaining to 
those persons could justifiably be withheld or deleted from the 
records on the ground that disclosure would result in an unwar
ranted invasion of personal privacy. 

Since you requested an opportunity to "inspecc• the 
records, and since portions of the records could in my opinion 
justifiably be withheld if the Freedom of Information Law 
applies~ you could not likely inspect them until copies are made 
and appropriate portions are deleted. If copies must be made, I 
believe that the Department could charge a fee for copies. 
Unless a different fee is prescribed by statute. the Department 
could charge up to twenty-five cents per photocopy for reproduc
ing the records. 

RJF:jm 

I hope that I have been of some assistance. 

Sincerely. 

~ <{,f ,Ur.-_ 

Robert J. Freeman 
Executive Director 

cc: Patricia Caruso. Records Access Officer 
Irwin S. Devison, General Counsel 
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Oct ober 12. 1989 

The staff of the Committee on Open Governnent is author i zed to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Parker: 

I have received y our letter of October 2 in which you 
raised questions concerning the Freedom of Information Law. 

Ac cording to your letter, on July 7 1 1988. you wrote to 
Ms. Stacy Van Hooven of the Marshals Bureau of the New York City 
Department of Investigation to register a complaint concerning 
the actions of a part i cular New York City marshal. On two 
occasions, you requested a "receipted copy of your letter." On 
September 12 of this year, Ms. Van Hooven contacted you "and 
stated that she did not have the letter in the file but would 
wri t e a letter say i ng confirming receipt o f [your} l etter in July 
1988.n As of the date of your letter to this office, you had 
received no further response. Since the "original letter was 
[yourJ own personal letter," you asked wheth~r you should be able 
to obtain a copy of that letter under the Freedom of Information 
Law. 

In this regard, I offer the following comments. 

First. as a general matter, the Freedom of Information Law 
pertains to existing records. If, for example. the- letter has · 
been destroyed or discarded. the Department would not be able to 
prepare a copy. and the Freedom of · Information Law would not be 
applicable. If the letter is maintained by the Department but 
c annot be found, I believe that a resp onse· -should be given .. to 
that effect. Further. in either event, upon request, you may ask 
that the agency "certify -that it does not have possession of such 
record or that su ~h record cannot be found after diligent s earch" 
[see the Freedom of Information Law. section 89(3)]. 
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Second, asauming that the letter continues to exist and 
can be found, I point out that the F,reedom of Information Law 
pertaina to all agency records and that section 86(4) of the Law 
defines the term "record" to include: 

"any information kept. held. filed. 
produced, reproduced by. with or for 
an agency or the state legislature. 
in any physical form whatsoever 
including, but not limited to~ re
ports. statements, examinations. 
memoranda, opinions, folders. files. 
books, manuals. pamphlets, forms. 
papers. designs. drawinga, maps, 
photos, letters~ microfilms, com
puter tapes or discs. rules. regu
lations or codes." 

Based on the foregoing. if the letter is maintained by the De
partment, I believe that it would constitute a "record" subject 
to rights conferred by the Law. 

Third., as a general ma-tter, the Freedom of Information Law 
is based upon a presumption of access. Stated diffe~ently,. all 
records of an agency are available. except to the extent tbat 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2)(a) through {i) of the Law. 
Front my pt'trspective, a copy of a letter that you prepared should 
be made available to you. for none of the grounds for denial 
conldM in my opinion, be asserted. 

In short, if the letter exists and can be found~ I believe 
that it would be accessible to you under the Freedom of Informa
tion Law. 

Lastly. since I sm uneu;ar.e of Ms. V:an Hooven's fu-nctions,. 
it is noted that regulations promulgated under the Freedom. of 
Information Law by the Committee on Open Government (21 NlCRR 
Part 1401) and by the Mayor 0£ New York City require that each 
agency designate -one or more t'ecords access officers. The re
cords access officer- has the duty of coordinating an agency's
response to requests- for records. I believe. that the records 
accese officer for the Department of Investigation is Mr. Br-ian 
Foley. In an effort to enhance compliance with the Freedom of 
Information Law. copie-s of this opinion will be forwarded to Ms. 
Van Hooven and Mr. Foley. 
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I hope that l have been of some assistance. Should any 
further questions arise~ please feel free to contact me. 

Sincerely'" 

~ :S ,/1'.-.IU--
Robert J. Freeman 
Executive Director 

RJF:saw 

cc: Stacey Van Hooven. Marshals Bureau 
Brian Foley~ Records Access Officer 
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The staff of the Committee on 0Een Government is authorized to 
issue advi.aory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in xour corresEondence. 

Dear Mr. Rivera: 

I have received your letter of October 4. 

You wrote that you requested records under the Freedom of 
Information Law from the Office of the District Attorney of 
Queens County. Following a denial of the request. you appealed. 
In response to the appeal. the denial was affirmed. but for a 
reason different from that offered initially. Specifically. the 
appeals officer, according to your letter. wrote that5 having 
reviewed the files> no records could be found under your name. 

You have asked that this office "exercise its powers and 
compel the Queens District Attorney's office to allow [youJ ac
cess to those records accessible to [you] and under [its] 
control ••• " 

In this regard, I offer the fo1lowing co&ments. 

First- the Committee on Open Govern&ent is authorized to 
advise with respect to the Freedom of Information Law. The Com
mittee has no power to comp~l an agency to grant or deny access 
to records. 

Second. the Freedom of Information Law pertains to exis
ting records. and section 89(3) of the Law states that an agency 
generally need not create of prepare a record in response to a 
request. Aa such 4 if no records failing within the scope of 
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your request exist. the Freedom of Information Law would not be 
applicable. The same provision states that when a record cannot 
be located. upon request. the agency "shall certify that it does 
not have possession of such record or that such record cannot be 
found after diligent search." 

Third* in your letter. you did not describe the nature of 
the records in which you are interested. Here I point out that 
section 89(3) of the Freedom of Information Law requires that an 
applicant must "reasonably describelf the records sought. There
fore. a request should contain sufficient detail to enable agency 
officials to locate and identify the records [see Konigsberg v. 
Coughlin. 68 NY 2d 245 (1986)]. It is possible that your request 
failed to include sufficient information to enable officials of 
the District Attorney 1 s office to locate the records. 

If you could provide additional information regarding the 
records that you requested* perhaps I could offer more useful 
guidance. 

RJF:saw 

I hope that I have been of assistance. 

Sincerely. 

1/JJwr;;:J.I~ 
" 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
is sue advi.s ory opinions. The ensuing s ta£ f advisory opinion is 
based solely upon the facts Rresented in your correspondence. 

Dear Mr. Roach: 

I have received your letter of October 5 in which you 
raised questions relating to the Freedom of Information Law. 

According to your letter. you are currently serving a 
sentence in conjunction ~ith a charge of forgery. That plea was 
me.de Win full satisfaction of an unrelated and uncharged 
asseult"a You wrote that you are interested in obtaining a copy 
of the police report filed in relation to the assault. You also 
indicated that you do not know where such a request should be 
directed. 

In this regard. I offer the following comments. 

First. as e general matter. a i-equest for records should 
be made to the agency that maintains the-records in·which you are 
interested. Further. pursuant to regulations promulgated by the 
Committee on Open Government that govern the procedural aspects 
of the Freedom of Information Law (21 NYCRR Part 1401). each 
agency must designate one or more ~records access officerstt. The 
records access officer has the duty of coordinating an agency's 
response to-requests. Your letter does not indicate which police 
department prepared the ·report conee.rning the assault. However, 
since the incident-apparently occurred in a city in Monroe 
County, I have contacted the City of Rochest-er on your behalf and 
have arranged to have a.request form sent to you in- the eyent 
that the report was prepared hy its Police •Department.. The form 
will indicate a mailing address for the purpose of submitting a 
request., 
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Second. section 89(3) of the Freedom of Information Law 
requires that an applicant lrreaisonably describe" the records 
sought. Therefore~ when making a request~ you should include 
sufficient detail to enable agency officials to locate the 
records. 

Third, with respect to rights of access. the Freedom of 
Information Lav ia based upon a presumption of access. Stated 
differently. all records of an agency are available. except to 
the extent that records or portions thereof fal1 within one or 
more grounds for denial appearing in section 87 (2) {a) through (i) 
of the Lav. Since I am unfamiliar with the contents or the 
effects of disclosure of the arrest report. I cannot offer speci
fic guidance concerning rights of access to the report. However'" 
the following paragraphs will review the grounds for denial that 
may be significant in conaideration of the report. 

Of potential significance is section 87(2)(b} of the Free
dom of Information Law, which permits an agency to withhold re
cords or portions thereof when disclosure would constitute "an 
unwarranted invasion of personal privacy". It might be appli
cable relative to the deletion of identifying details in a vaxi
ety of situations~ i.e •• where a record identifies a confidential 
source or a witness. for example. 

Perhaps the most relevant provision concerning access to 
invescigative records maintained by a police department or other 
law enforcement agencies is aection 87(2} (e)* which permits an 
agency to withhold records that: 

"are compiled for law enforcement pur
poses and which. if disclosed. would; 

L. interfere with law enforcement 
investigations or judicial proceedings; 

iL 
fair 

deprive a person of a right to a 
trial or impartial adjudication; 

111. identify a confidential source or 
disclose confide-ntial information re
lating to a criminal inveetigatiou; or 

iv. reveal criminal iuves~igative tech
niques or procedures. except routine 
techniques and procedures~" 

In my view. the foregoing indicates that reoords compiled for law 
enforcement purposes can only be withheld to the extent that 
disclosure would result in the harmful effects described in sub
paragraphs {i) through {iv) of sect.ion 87(2) (e). 
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Another possible ground for denial is 
which permits withholding to the extent that 
endanger the life or safety of any person". 
withhold on that basis is dependent upon the 
stances concerning an event. 

section 87(2) (£),. 
disclosure "would 
The capacity to 
facts and circum-

The last relevant ground for denial is section B7(2)(g). 
The cited provision permits an agency to withhold records that: 

0 are inter-agency or intra-agency 
materiala which are not: 

i. statistical or factual tabu
lations or data; 

iL instructions to staff that 
affect the public; 

iii. final agency policy or de
terminations; or 

iv. external audita.., including 
but not limited to audits performed 
by the comptroller and the federal 
government ••. " 

It is noted that the language quoted above contains-whet in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructiona to staff that 
affect the public. final agency policy or deteradnationa or ex
ternal audits must be made available. unless a different ground 
for denial applies. Concurrently. those portions of inter-agency 
or intra-agency materials that are reflective of opinion. advice, 
recommendation and the like could 1n my view be withheld. 

Investigative records prepared by employees of a law en
forcement agency could in my view be considered as "intra-agency 
materialsfl~ Those records might include opinions or recommenda
tions made by police officers or others that could be withheld 
under section 87(2)(g). 

In sum. as suggested in the-preceding commentary. rights 
of acce6s to records. as well as an agency's authority to with
hold records. are largely dependent upon the contents of the 
records and the effects of their disclosure. 

Enclosed for your consideration ar-e· copies of. the FreedGm 
of Information Law end an explanatory brochure that aay be useful 
to you. 
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l hope that I have. been of some assistance. 

RJF: jm. 

Encs. 

Sincerely~ 

~:S,f-w-_ 
Robert J. lfreem.an 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue edvisory opinions. The ensuing staff advisory opinion is 
besed solely upon the facts presented in your correspondence. 

Dear Ms. Engman: 

I have received your letter of October 5. as well as the 
materials attached to it. 

Your inquiry concerns a request for records directed to 
Mr. Jack Lowe. Director of Sponsored Programs at Cornell Uni
versity. The records sought, which relate to certain grants, 
include: 

n1. The grant reference number. 
2. When the grant first went in effect. 
3. How much money has been allocated 

thus far for each grant. 
4. What kind of and how may research 

models are being used for each 
grant. 

5. The general nature of the experi
mentation being conducted on these 
research models." 

In response. Mr. Lowe indicated that his off1ce. as a matter of 
policy. "does not release specific information contained within 
grants for a variety of reasons not the least of which is to 
protect the propri~tary information .c.o.ntained therein." He added 
that three aspects of tbe information sousht. including "the 
grant number. date of activation and total award" have beeu made 
available to you through a newslette~ Mr. Lowe also referred 
to the functions and procedures of the Un1vereity•s Inst1tutional 
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Animal Care and Use Committee, which protect "proprietary infor
mation,11 and to recent incidents that have threatened the safety 
of personnel, the projects and the animals used in the projects. 

In this regard, I offer the following comments. 

First, the initial issue to be considered is whether Cor
nell University is subJect to the requirements of the Freedom of 
Information Law. As you are aware, although Cornell is in many 
respects a private institution, it also operates four 11 statutory 
colleges" that function in certain respects as extensions of the 
State University of New York. I believe that the records in 
question are maintained by or involve one of the four statutory 
colleges. As such, rights of access under the Freedom of Infor
mation Law would be contingent upon whether that materials sought 
are "agency records." Section 86(3) of the Freedom of Information 
Law defines the term "agency" to mean: 

"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 

In Holden v. Board of Trustees of Cornell University [440 
2d 58, aff'd 80 AD 2d 378 (1981)]. it was held that the Cornell 
Board of Trustees is a "public body" subject to the Open Meetings 
Law when it deliberates with respect to the four statutory col
leges administered by Cornell under the supervision of the State 
University of New York. Although the court found that such acti
vities of the Board of Trustees fell within the scope of the Open 
Meetings Lew, it did not determine whether the records regarding 
statutory colleges would be subject to the Freedom of Information 
Law. Section 102(2) of the Open Meetings Law defines "public 
body 11 to include: 

11 
••• any entity, for which a quorum is 

required in order to conduct public busi
ness and which consists of two or more 
members, performing a governmental func
tion for the state or for an agency or 
department thereof ••• "_ 

From my perspective, a distinction between the definitions of 
"agency" in the Freedom of Information Law and "public body" in 
the Open Meetings Law involves the lariguage referring to "govern
mental" entities performing a governmental or proprietary func-
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tion in the case of the former. as opposed to "any" entity per
forming a governmental function in the latter. Whether a court 
would equate these two phrases in view of the activities per
formed by Cornell with respect to the statutory colleges is as 
yet undetermined. 

Second. the difficulty in determining whether or not an 
entity is "governmental" in character was recognized by the Court 
of Appeals in Westchester Rockland Newspapers v. Kimball [50 NY 
2d 575 (1980)]. In that case. the State 1 s highest court found 
that records of a volunteer tire company. a not-for-profit-cor
poration. providing fire protection services to a municipality. 
are subject to the Freedom of Information Law. However. the 
Court stated that: 

"not only are the expanding boundaries of 
governmental activity increasingly diffi
cult to draw. but in perception. if not 
in actuality. there is bound to be consid
erable crossover between governmental and 
nongovernmental activities. especially 
where both are carried on by the same 
person or persons" (Westchester News v. 
Kimball. supra. at 581). 11 

The Court of Appeals disagreed with the argument of the volunteer 
tire company that it should not be subject to the Freedom of 
Information Law because it did not constitute an 11 organic arm of 
government. 11 The extent to which there may be similarities or 
analogies that can be drawn between the Kimball holding and the 
tactual situation at issue is in my view conjectural. It is 
undisputed that the State University system is an "agency" sub
ject to the Freedom of Information Law; whether the records of 
the four statutory colleges are "agency records" remains to be 
determined. 

In short. unless the statutory colleges are "agencies" 
subject to the Freedom of Information Law, there would be no 
obligation, in my view. to give effect to the Freedom of Informa
tion Law. 

Third, assuming that the Freedom of Information Law is 
applicable, I point out that the Law is based upon a presumption 
of access. Stated differently, all records of an agency are 
available. except to the extent that records or portions thereof 
fall within one or more grounds for ...d..e.nial appearing in section 
87 (2) (a) through {i) of the Law. 
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Of potential significance is the initial ground for 
denial. section 87(2)(a). which pertains to records that are 
"specifically exempted from disclosure by state or federal 
statute." A federal statute:. 7 u.s.c. section 2142. which is 
entitled "Standards and certification process for humane 
handling. care. treatment and transportation of animals." and 
which deals with institutional committees in research tacilitias. 
etates in subdivision {6)(b) that: 

"No rule. regulation, order or part of 
this chapter shall be construed to require 
a research facility to disclose publicly 
or to the Institutional Animal Committee 
during its inspection. trade secrets or 
commercial or financial information which 
is privileged or confidential." 

In my view, to the extent that your request involves "proprietary 
information." i.e •• trade secrets or commerc~el or financial 
information that is privileged, such information would he ~peci
ficelly exempted from disclosure by federal statute. 

Based on the foregoing. to the extent that the federal 
statute cited above is applicable. it appears that records 
falling within the scope of your request could be withheld. 
whether or not the documents in question could be characterized 
as "agency records." On the other hand. to the extent that the 
federal statute does not apply. the records sought would be 
subJect to the Freedom of Information Law if the documentation 
consists of agency records. I do not have sufficient tamil1arity 
with the contents of the records or the possibility that they may 
consist of ttproprietary information~ to offer specific guidance 
concerning Co~nell's obligation to disclose or its authority to 
withhold the records~ 

I regret that I cannot he of greater assistance. 

RJ:F: saw 

cc: Jack W. Lowe~ Director 

sl[;f Ji~ 
Robert J. Freemen 
Executive Director 
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The staff o f t he Committee on Open Government i s authorized to 
i ssue advisory opinions, The ensuing staff a dv i sory opinio n is 
based s olely upo n the fac ts presented in your correspondence. 

Dear Mr. Mi ller: 

I have r e ceived your letter of October 10 in which you 
complained that requests directed to t he New ~ork Cit y Department 
of Housing Preservation and Development have either been los t: or 
unanswered. Yo u have asked for an advis o ry opinion concerning 
the course of action that may be taken. Further. y o u inqu ired ae 
to whether there is na spe edy and automatic penalty imposed on 
such agencies. to ec t as a deterrent to future wrongs". 

In this regard. I offer the following comments. 

First. y our initial requ est was appar e ntly sent to a local 
office of the Department. Yhile I believe that the re~uest 
should have been answered direct l y or forwarded to the appro
priate person. requests ma de u nder the Freedom of I nformatio n Law 
should generally be directed to the agency's designated "records 
access officer". By way of background. ~ection 89(1)(b){iii) of 
the Freedom of Information Law requires the Committee on Open 
Government to promulgate regulations concerning the procedural 
aspect s o f the Lav (see attached regulations, 21 NYCRR Part 
1401), In turn, section 87 ( 1) (a ) of the Law sitates that a public 
corporation, such as the City of Ne w York: 

"shal l promulgate unifo1:.m-- r ules and 
regulations for all agencies in such 
public corp o ration pursuant to such 
general rules and regula~i o ns as mey be 
promulgated by the committee on open 
governmen t in conformity with the provi
sions of this erticle, pertaining to t h e 
administration of this article.n 
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As such. an agency's regulations should be consistent with those 
promulgated by the Committee. 

The initial responsibility to deal with requests is borne 
by en agency's records access officer. end the Committee's regu
lations provide direction concerning the designation and duties 
of a records access officer. Specifically, section 1401.2 of the 
regulations provides in relevant part that: 

n(a) The governing body of a public. c.or
poration and the head of en executive 
agency or governing body of other agen
cies shall be reeponsible for insuring 
compliance with the regulations herein. 
and shal! designate one or more personas 
as records access officer by name or by 
specific job title and business address. 
who shall have the duty of coordinating 
agency response to public requests for 
access to records. The designation of 
one or more records access officers shall 
not be construed to prohibit officials who 
have in the past been authorized to make 
records or information available to the 
public from continuing to do so. 

{b) The records access officer is respon
sible for assuring that agency pereonnel: 

{1) Maintain an up-to-date subject mat
ter list. 

(2) Assist the requester in ident1fy~ng 
requested records~ if necessary. 

(3) Upon locating the records. take one 
of the following actions: 

(i) make records promptly available 
for inspection; or 

{ii) deny access to the records in whole 
or in part and explain in writing 
the reasons therefore. 

{4) Upon requeat for copies of records: 

(i) make a copy avail...a.ble upon payment 
or offer to pay established fees. 
if any; or 

{ii) permit the request to copy those 
records ••• 11 " 
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ln view of the foregoing. the records access officer has the 
ffdu~y of coordinating agency responsen to requests and assuring 
that agency personnel act appropriately in response to requests. 

Second. the Freedom of Information Law and the Committee's 
regulations prescribe time limits within which an agency must 
respond to a request. Specifically. section 89(3) of the Freedom 
of Information Law and section 1401.5 of the Committee's regula
tions provide that an agency must respond to a request within 
five business days of the receipt of a req,uest. The response can 
take one of three forms. It can grant access. deny access, and 
if so. the denial should be in writing stating the reasons, or 
the receipt of a request may be acknowledged in writing ~f more 
than five business days is necessary to review o:t locate the 
records and determine rights of access. When the receipt of the 
request is acknowledged within five business days. the agency has 
ten additional business days to grant er deny access. lurther 5 

if no response is given within five business days of receipt of a 
request or within ten business days of the acknowledgement of the 
receipt of a request. the request is considered "constructively 
denied" [see regulations, sections 1401.S(d) and 1401.7(c)]. 

ln my view. a failure to respond within the designated 
t1me limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover. copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law. section 89(4) (a)]. 

In addition. it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4}(a) of 
the Freedom of Information Law. the appellant hes exhausted his 
or her administrative remedies and may initiate a challenge to s 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire. 2d 87 AD 2d 388. appeal dismissed 
57 NY 2d 774 {1982}]. 

It is noted, too~ that the flUniform Rules and Regulations 
Pertaining to the Administration of the Freedom of Information 
Lawtt promulgated by Mayor Koch are consistent with those adopted 
by the Committee on Open Government. The MsyoT's regulations. 
which became effective in 1979 1 state in part in section S(d)! 

"If because of unusual .circumstanc~s. 
an agency is unable to determine with
in five days whether to grant. deny or 
otherwise respond to a request for 
inspection and copying, ''the records 
access officer shall, within such five 
day period. acknowledge receipt of the 
r•quest in writing to the requesting 
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party> stating the approximate date. 
not to exceed ten business days from 
the date of the acknowledgement. by 
which a determination with respect to 
the request will be made. If the 
agency does not make a determination 
with reapect to the request within ten 
days from the date of such acknow
ledgement. the request may be deemed 
denied and an appeal may be taken to 
the person or body designated in the 
agency to hear appeals." 

As such, the Mayor's regulations applicable to agencies within 
the jurisdiction of his office, including the Department of 
Housing Preservation and Development. specify the time l.imits 
for responding to requests. 

Under the circumstances. if your request has not been 
answered within the appropriate time limits, you may consider the 
request to bave been denied and may appeal on that basis, 

Lastly. there is no "speedy and automatic penalty" that 
may be imposed upon agencies that fail to comply with rhe freedom 
of Information Law~ If an agency does not comply with the Law., 
an applicant may seek judicial review. The only provision in the 
Freedom of Information Law that might be characterized as author
izing a ffpenaltyn is section 89(4)(c)~ which provides a court 
with discretionary authority to award attorney's fees to a suc
cessful petitioner when certain conditions are present. The 
Committee on Open Government in its latest annual report to the 
Governor and the Legislature recommended that the Law be amended 
to provide a court with grea~er authority to award attorney 1 $ 

fees. Its recommendation. however. was not enacted. 

I regret that I cannot be of grea~er assistance. Should 
any further questions arise. please feel free to contact me. 

RJF:jm 

Sincerely. 

ftvt J,I ~ 
Robert J. Freeman 
Execut1ve Director 

cc: Alfred Schaidt. Records Access Officer 

Enc. 
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The staff of the Committee on Open Government is authorized to 
issue advisory 02inions. The enauiug staff advi~ory opinion is 
based solely upon the facts prea!nted in your correspondence. 

Deer Mr. Collins: 

I have received your letter of October 11. es vell as the 
correspondence attached to it. 

As I understand the matter_ you requested copies of foren
sics reports from the New York City Police Department relative to 
a particular complaint. In respouse to the request. you were 
informed by the Department's Records Access Officer that the 
records were ffnot on file with this agency." Since you consider 
the records to have been denied. you asked for the name of the 
person to whom an appeal may be made. In addition. you ques
tioned whether "it is truly possible that they don 1 t have the 
information" and asked whether some other entity might possess 
the reports. 

In this regard. I offer the follow1ng comments. 

First, the Freedom of Information Law pertains to existing 
records, and an agency bas the capacity to grant or deny access 
only with respect to such records. In my view. if the Department 
does not maintain the records sought. I do not believe that a 
response to that effect could be cha-.ecterized as a denial. 
Nevertheleas. for future reference. the appeals officer for the 
Department is Eileen o. Millett. Assistant Deputy Commissioner 
for Legal Affairs. 

\ 
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Second. without knowledge of the facts relating to the 
complaint. I cannot advise whether the Po11ce Department should 
or must have the records in question. Assuming that torensics 
reports have been prepared. it is possib1e that they may be main
tsined by a district attorney or perheps by the clerk of a court 
in which a proceeding relating to the complaint was conducted, 

RJF:saw 

I hope that I have been of some assistance. 

Sincerely. 

~5,f,..,,.__ __ 
Robert J. Freeman 
Executive Director 
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Mr. George Charleston 
88-A-7371 
P.O~ l3ox 367B 
Danne•ora, NY 12929 

The staff of the Committee on Open Government, is authorized to 
issue advi$oty opinions. The ensuing staff advisory opinion is 
based solely upon the facts ;e:resei::,ted ,in your correspondence. 

Dear Mr. Charleston: 

r have recaived your recent letter in which you raised an 
issue concerning access to records. 

Uaving requested an opportunity to review correction re
cords pertaining to you at your facility. you were informed that 
you could not obtain certain records. such as your pre-sentence 
report. You have requested assistance concerning your right to 
obtain the pre-sentence report. 

Io this regard. I offer the following comments. 

Although the Freedom of Information Law provides broad 
rights of access to records, the first ground for denial. section 
87{2) (a). states that an agency may withhold records or portions 
thereof that • ••• are specifically exempted from disclosure by 
state or federal statute ••• " Relevant under the circumstances is 
section 390.50 of the Criminal Frocedur& Lav concerning 
pre-sentence reports. Subdivisions (1) and (2) of section 390~50 
state in relevant part that: 

~1. Any pre-sentence report or 
me•orandu& sub~itted to-t-he court 
pursuant to this article and soy 
medical. payehiatric or social aaen
cy report or other information 
gathered for the court by a proba
tion department. or subaitted 
directly to the court. in connection 
with the queati.on of sentence is 



Mr. George Charleston 
October 18. 1989 
Page -2-

confidential and may not be made 
available to any person or public or 
private agency except where speci
fically re4uired or permitted by 
statute or upon specific authoriza
tion of the court. For purpases of 
this section. any report, memoran
dum or other 1nfor•ation forwarded 
to a probation department within 
this state fro~ a probation agency 
outside this state is governed by 
the same rules of confidentiality. 
Any person, public or private 
agency receiving such material 
must retain it under the same con
ditions of confidentiality as apply 
to the probation department that 
made it available. 

"2. (a) Not less than one court day 
prior to sentencing. unless such 
time requirement is waived by the 
parties, the pre-sentence report or 
memorandum shall be made available 
by the court for examination and for 
copying by the defendant's attorney, 
the defendant himself, if he has no 
attorney. and the prosecutor. In 
its discretion, the court may except 
from disclosure a part or parts of 
the report or memoranda which are 
not relevant to a proper sentence. 
or a diagnostic opinion which might 
seriously disrupt a program of 
rehabilitation, or sources of infor
mation which have been obtained on a 
promise of confidentiality. or any 
other portion thereof. disclosure of 
whieh would not be in the interest 
of justice9 In all cases where a 
part or parts of the report or 
memoranda are not disclosed. the 
court shall state for the record 
that a part or parts of the report 
or memoranda have been excepted and 
the reasons for its actlin~ The 
action of the court excepting infor
mation from disclosure shall be 
subject to appellate review9 The 
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pre-sentence report shall be made 
available by the court for examina
tion and copying in connection w~tb 
any appeal in the case, including an 
appeal under this subdivision.n 

As such. p~e-sentence reports are confidential with respect to 
the public and may be made available to a defendant only by a 
court. Sinee you referred to the possible importance of the 
report~ I point out that tbe last sentence of subdivision (2)(a) 
of section 390.50 represents an amendment to the original 
provision. Further~ in a decision concern1ng the amendment. it 
vss found that: 

"The obvious purpose of the legislature 
in enacting Chapter 132 of the Laws of 
1984 was to make the presentence re
po't"t generally more accessible to 
counsel and/or the defendant£!_£.!!• 
The spirit of such amendments wae open 
disclosure and discussion of the in
formation before the Court in sen
tencing and/or appellate review ot 
sentencing and the need to remedy 
the mischief created by bureaucratic 
roadblocks to that process. There
fore. this court holds that the 
agency should be obligated to make 
them available pursuant to court 
otder .•• " [see People v~ Zavaro, 
481 NIS 2d 845, 846 (1984)]. 

Based upon the foregoing, I believe that a request for the pre
sentence report should be made to the sentencing judge~ 

RJF:jm. 

I hope that I have been of some assistance. 

Si.nee rely. 

~'1-f~ 
Robert J. Freeman 
Executive Director 
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Hs. Alberta Cozza 

-The staff of the Committee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Cozza: 

I have received your letter of October 12. as well as the 
correspondence attached to it. 

According to the correspondence, it appears that you re
quested a fee schedule from your dentist. In reeponse to the 
request. you vere informed that. as a matter of policy. the fee 
schedule is not gi ven to patient&. Your question is whether the 
issue falls within the scope of the Freedo■ of Information Law. 

In this regard. I offer the following comments. 

First. the Freedom of Information Law is applicable to 
agency records. and section 86(3) of the Law defines the term 
"agency" to mean: 

•any state or municipal department. 
board. bureau. division. commission. 
committee. public authority. public 
corporation. council. office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalitie& there.e.f. e%cept the judi
ciary or the state legislature." 

As such, the coverage of the Freedom of Information Law generally 
includes records maintained by entities of state and l ocal gov
ernaent. Records of a private dentist. therefore. would not f,r 
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within the requirements of the Freedom of Information Law. 
Further. the letterhead of the dental center where you were 
treated suggests that it is a private rather than a governmental 
entity. 

Second. the State Education Depart&ent licenses dentists 
and has certain rule-making authority concerning the conduct of 
licensees. Although I am unaware of whether there is any rule or 
regulation relative to the iesue that you raised. it is suggested 
that you contact the Department to obtain information on the 
subject. Such an inquiry may be directed to! 

Martin Rubin. Executive Secretary for Dentistry 
Office of the Professions 
State Education Department 
Cultural Education Center 

E&pire State Plaza 
Albany, New York 12230 

Mr. Rubin can be reached by phone at (518) 474-3838. 

I hope that I have been of assiseanee. 

Since rely, 

\ ~.1.~ 

RJFtsaw 

Robere J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff adviSO£l opinion ~.s 
based solely upon the facts presented in your correspondence. 

Dear Mr. Merlino: 

I have received your letter of October 10 1 as well sa the 
materials attached to it. 

As I understand the matter. several months ago you reques
ted various records from the New York City Police Department. In 
response to the request, you received a chemical analysis con
cerning one indictment number, but you did not receive a chemical 
analysis concerning a different indictment number. It is your 
view that if you received an analysis relating to one of the 
indictment numbers. there should be no reason for being unable to 
obtain a similar report relative to the other indictment number. 

In this regard, I offer the following comments. 

First, as you may be avare 1 the Freedom of !nformation Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of tbe Law. 
Since the event resulting in the charges occurred in 1982. it is 
assumed that any investigation concerning the matter has ended. 
Further, it would appear that a cbemK-8.1 analysis would consist 
wholly of factual inforsation~ If my asaumptions are accurate. I 
believe that the report in which you are interested would be 
accessible under the Freedom of Information Lav. if it exists. 



Mr. Robert Mftrlino 
October 18. 1989 
Page -2-

Second. having reviewed the materials attached to your 
letter. it appears that there may have been several charges or 
indictment numbers relating to a single incident. If the two 
indictment numbers cited in your letter pertain to the same 
incident 1 it is possible if not l1kely in my view that there was 
one chemical analysis performed. If that was the case, there 
would be no second chemical analysis, and the Department would 
have fully responded to your request. In short~ you may be 
seeking a record that does not exist. 

RJF:saw 

I hope that I have been of aseietance~ 

Sincerely. 

~-:f. f~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory 02inione. The ensuing staff advisorz opinion is 
based solely upon the facts pres!nted in your correspondence. 

Dear Mr. De Fazio: 

I have received your letter of October 10. as well as the 
correspondence attached to it. 

The correspondence consists of a letter of September 26 
sent to the records access officer of the Village of Brockport in 
which you requested "a copy of each bill. voucher and payment 
concerning each expenditure made by the Village" in connection 
with QLegal Expenses and Expert Fees Concerning Joe D Real 
Estate, Inc., vs. Village of Brockport". As of the date of your 
letter to this office, you had received no response to your 
request. 

In this regard, I offer the following comments. 

First, bills, vouchers. contracts and similar records 
reflective of expenses incurred by an agency are in my opinion 
generally available. for none of the grounds for denial would be 
applicable. With respect to payments to attorneys. I point out 
that. while the communications between au attorney and client are 
generally privileged. it has been established in case law that 
records of the monies paid and rece1ved by an attorney or a law 
firm for services rendered to a client- are not privileged [see 
e .. g .. People v. Cook, 372 NYS 2d 10 (1975)]. If, however, por
tions of the time sheets, bills or related records contsin infor-

- matiou that is confidential under the attorney-client privilege. 
those portions could in my view be deleted under sect1on 87(2)(a) 
of the Freedom of Information Law# which permits an agency to 
withhold records or portions thereof that are "specifically••
empted from disclosure by state or federal statute" (see Civil 
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Practice Law and Rules. section 4503). Therefore. while some 
details or descriptions of services rendered found in the records 
in question might justifiably be withheld. numbers indicating the 
amounts expended are in my view accesnible under the Freedom of 
Information Lav~ 

It is also noted that decisions have been rendered under 
the Freedom of Information Law in which it was held that records 
indicating payment by a village to its attorney are available 
(see Minerva v. Village of Valley Strea~. Sup. Ct •• Nassau 
Cty •• August 20. 1981; Young v. Virginia R. Smith. Mayor of 
the Village of Ticonderoga. Supreme Court~ Essex County. Jan 9~ 
1987]. 

Second, the Freedom of Information Law and the regulat1ons 
promulgated by the Committee on Open Government (21 NYCRR Pat:t 
1401), which govern the procedural aspects of the Law. prescribe 
time limits within which agencies must respond to requests* 
Specifically. section 89(3) of the Freedom of Information Lew and 
section 1401.5 of the Committee's regulations provide that an 
agency must respond to a re~uest within five business days of the 
receipt of a request. The response can take one of three forms. 
It can grant access~ deny access. and if so. the denial should be 
in writing stating the reasons. or the receipt of a request may 
be acknowledged in writing if more than five business days is 
necessary to review or locate the records and determine rights of 
access. When the receipt of the request is acknowledged w1thin 
f1ve business days. the agency has ten additional business days 
to grant or deny access. Further. if no response is given ~ithin 
five business days of receipt of a request or ~ithin ten business 
days of the acknowledgement of the receipt of a request. the 
request is considered "constructively denied" [see regulations. 
sections 1401.5(d} and 1401.7(c)]. 

ln my view. a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover. copies 
of appeals and the determinations that follow must he sent to the 
Committee (see Freedom of Information Law. section 89(4)(a)J. 

In addition. it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as :required under section 89(4J(a) of 
the Freedom of Information Lav. the e.;tpellant bas exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules (Floyd v. McGu:-,re. 2d 87 AD 2d 38S 1 appeal dismissed 
57 NY 2d 774 (1982)]. 
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Under the circumstances. it appears that your request bas 
been constructively denied and that you may appeal on that basis. 
As suggested earlier, the appeal ~ould be made to the Village 
Board of Trustees or a person designated by the Board to deter
mine appeals. 

In an effort to enhance compliance with the freedom of 
Information Law, a copy of this opinion will be sent to the re
cords access officer. 

I hope that I have been of some assistance. Should any 
further questions arise~ please feel free to contact me. 

Sincerely, 

r ' s.,,~ 
Ro freeman 
Executive Director 

RJF: jm 

cc: Records Access Officer. Village of Brockport 
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October 19 , 1989 

The staff of the Committee on Open Government is authoriz ed to 
issue advisory o pinions. The ensuing staff advisory opinion is 
based solely u p on the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Mr. Heldman: 

I have received your letter of October 7, as well as the 
correspondence attached t o it. 

The correspondence consists of a letter addressed to 
Assistant Commissioner Thomas Neveldine of the Office of Educa
tion of Children with Handicapping Conditions at the State Educa
tion Department concerning requests made under the Freedom of 
Information Law. The requests were made early in June and were 
approved by Eugene Snay. t he Department's Rec o rds Access Officer. 
Since you did not receive the records sought. you appealed to tbe 
Com.missioner on August 29. On September 5. you were contacted 
by a representative of the Office. who i ndicated that the request 
would be honored and that the delay wes caused by an administra
tive change and a shortage of staff. As of the date of your 
letter to this office. you stil l had not received the records. 
which involve statistics concerning the education of handicapping 
children and information about an i mpartial hearing officers 
training course. 

You have complained wi t h respect to the matter and re
quested advice. In this regard, I of.fer the foll owing comments. 

First, by way of background, section 89(1) (b) (iii) of the 
Freedom of Information Lav requires the Committee on Open Govern
ment to promulgate general regulations pertaining to the pro
cedural aspects of the Law (see 21 NYCRR Part 1401). In turn, 
each agency is required by section 87(1 ) of the Law to adopt 
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rules end regulations "pursuant to such general rulea as may be 
promulg•ted by the committee on open government in conformity 
with the provisions of this article" (the Freedom of Information 
Law). 

One aspect of the regulations involves a requiremen~ that 
each agency designate one or more records access officers. The 
records access officer, according to the regulations [section 
1401.2(a)], has "the duty of coordinating agency response to 
public :requests for access to records"~ Although Mr. Snayt the 
records access officer-,. approved the request, it appears that he 
may not have been aware of the delay in response. 

Second, the Freedom of Information Lew and the Committee 1 s 
regulations provide guidance concerning the procedural require
ments for responding to requests. Specifically, section 89(3) of 
the Freedom of Information Law and section 1401,5 of the 
Committee's regulations provide that an agency must respond to a 
request ~ithin five business days of the receipt of a request. 
The response can take one of three forms. lt can grant access. 
deny acce-ss .. and if so. the denial should be in writing stating 
the reasons. or the receipt of a request may be acknowledged in 
writing if more than five business days ie necessary to review or 
locate the records and determine rights of access. When the 
receipt of the request is ackno~ledged within five business days. 
the agency has ten additional business days to grant or deny 
access. Further. if no response is given within five business 
days of receipt of a request or within ten business days of the 
acknowledgement of the receipt of a request. the request is con
sidered "constructively denied" [see regulations, sections 
1401.S(d) and 1401,7(c)J. 

In my views a failure to respond within the designated 
time limits results in a denial ot access that may he appealed to 
the head of the agency or whomever is designated to determine 
appeala. That person or body has ten business days from the 
receipt of an appeal to render a. determination. Moreover .. copies 
of appeals and the determinations that follow must be sent to the 
Committee (see Freedom of Information Laws section 89(4) (a)}. 

In addition. it has beeu held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal es required under section 89(4)(a) of 
the Freedom of Information Lev 3 the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under A..rticle 78 of the Civil Prac
tice Rules [lloyd v. McGuire~ 87 AD 2d 388. appeal dismissed 57 
NY 2d 774 (1982)). 

Under the circumstances, I believe that your request was 
cons~ructively denied and that you could have appealed on that 
basis pursuant to section 89(4) (a) of the Freedom of Information 
Law. 
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I would also point out that it has been held judicially 
that a shortaie of manpower to comply with a request does not 
constitute a valid basis for a denial of access to records. In 
United Federation of Teachers v. Nev York City Health and Hospi
tals Corporation~ it was stated that: 

"Were the court to recognize the 'defense' 
of e. shortage of manpower by the agency 
from which disclosure is sought. it would 
thwart the very purpose of the Freedom of 
Information Law and made possible the 
circumvention of the public policy e~bod
ied in the Act" [428 NYS 2d 823. 824 
(1980) J. 

Lastly. I have contacted the Department on your behalf to 
learn more of the status of your request. I was informed that 
responses to the requests were sent to you via certified mail on 
October 12. It was also explained that although certain aspects 
of your request were honored some time ago, a response to the 
remainder ot the request was delayed due to changes in staffing. 

Further. having been informed of the general nature of the 
requests, I point out for future reference that section 89(3) of 
the Freedoru of Information Law requires that an applicant must 
"reasonably describe" the records sought. In brief~ it hat. beeu 
held that a request reasonably describes the records when the 
agency can locate end identify the records based upon the terms 
of a request [Konigsberg v. Coughlin. 68 NY 2d 245. 249 (1986); 
also Johnson News a er Cor • v. Stainkam • 94 AD 2d 825. 826> 
modified on other grounds~ 61 NY 2d 958 1984)]. Although it was 
found in the decision cited above that the agency could not re
ject the request due to its breadthe it was also etated that: 

nrespondents have failed to supply 
any proof whatsoever as to the 
nature~ or even the existence - of 
their indexing system~ whether the 
Department's files were indexed in 
e manner that would enable the 
ident~fication and location of docu
ments in thei~ possession (cf. National 
Cable Tel. Assn§ v Federal Communications 
Go~mn •• 479 F2d 183; 192 (Bazelon. J.1 
[plausible claim of nonidentifiability 
under Federal Freedom of Information 
Act. 5 use section 552 (a) (3) 1 may 
be presented where agency's indexing 
system was such that 'the requested 
documents could not be identified by 
retracing a path already trodden. 
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It would have required a wholly new 
enterprise. potentially requiring a 
search of every file in the possession 
of the agency 1 ])" (id. at 250). 

From my perspective. whether a request reasonably des
cribes the records sought. as suggested by the Court of Appeals. 
may be dependent upon the nature of an agency's filing system. 
In Konigsberg~ it appears that the agency was able to locate the 
records on the basis of an inmate's name and identification 
number. Baaed upon my discussions with staff at the Depa.rtm.ent. 
even though your request has apparently been fulfilled, it 
appears that staff engaged in extraordinary efforts in locatins 
the records. It is likely that in so doing> the Department acted 
in excess of the requirements of the Freedom of Information Law. 

During a conversation with Department staff, reference was 
made to your letter of September 26 in which you requested a 
"cla~ification" concerning tbe records. In this regard. it is 
emphasized that the Freedom of Information Law pertains to exist
ing records. Section 89(3) of the Law states in part that an 
agency need not create records in response to a request. Despite 
its title. the Freedom of Information Law involves access to 
records rather than "information". It is a vehicle under which 
an applicant may seek existing records: however, it does not 
require that agency officials answer questions or provide expla
nations of the contents of records. Although I was told that a 
response to your request for a clarification will be rendered 
within appro•imately a week. again. I believe that such a re
sponse would represent an effort that exceeds the obligations 
imposed by the Freedom of Information Law. 

I hope that I have been of some assistance and that the 
foregoing serves to clarify the matter. 

RJF: j m 

Sincerely. 

Robert J. Freeman 
Executive Director 
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October 19, 1989 

The staff of the Committee on Open Government i s authoriz ed to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts pre•ented in your correspondence. 

Dear Mr. Sanders: 

Your letter of October 11 addressed to Secre t ary of State 
Shaffer has been forwarded to the Committee on Open Gove rnment. 
The Comaittee. a uni t of t he Department of State upon wh i ch the 
Secretary serves as a member. is responsible f o r advising with 
respect to the Preedom of Information Law. 

Accordina to your l etter and the corresponden ce attached 
to it. you requested three col lect i ve bargaining agreements. as 
well es any supplement-al agreements. between the--New -York City 
Transi t Authority. the Manhat t an and Bro nz Surface Transit 
Operating Authority and the Transport Workers Union of America. 
In response t o the request. you were informed- by the Tran sit 
Authority's Freedom of Information -Of ficer. M•. Corrine A. 
McCormick, that the agreements i n question i~ciudQ ·appr~xiaately 
600 pages, and that the fee for reproducing those records would 
be approximately $150. A similar reques t waQ made to the 
Transport Workers Union. 

As an employ e e subject to the agr eements. you que~tioned 
both the fairness of and the right to assess the fee. In this 
regard, I offer the following comments. 

First. the F r eedom ·of Information Law- is applicable to 
ag~ncy records and section 86 (3 ) of the Law defin e s the term 
"agency" to mean: 
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"any state or municipal department, 
board. bureau. division. commission, 
committee. public authority~ public 
corporation~ council. office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof. except the judi
ciary or the state legislature." 

Based on the foregoing. the Freedom of Infor1!18tion Law generally 
includes entities 0£ state and local government within its 
coverage. As such., I believe that the Transit Authority is 
clearly an "agency" required to comply with the Freedom of 
Information Law. The union in my opinion is not an agency. 
~herefore. while the union may choose to reproduce the agree
ments. it would not be subject to the requirements of the Freedom 
of Information Law. 

Second, section 87(1) (b)(i~i) of the Freedom of Informa
tion Law permits an agency to charge up to tw~nty-five cents per 
photocopy. Consequently, if a request encompasses 600 pages., the 
agency could charge $150 in accordance with the Law. Further, a 
judicial interpretation of the Freedom of Information Law indi
cates that an agency may require that the fee for copies be paid 
in advance (Santucci v. McGuire. Supreme Court, New York County~ 
November 4. 1982). 

Lastly. although an agency may charge a fee for copies, 
no fee may be assessed for the inspection of records. Therefore. 
if you choose to do so. you could arrange to inspect the records 
at no charge. or perhaps review the records to determine which 
portions you would like to have copied. 

I hope that the foregoing serves to clarify the matter and 
that I have been of assistance. 

RJF: j m 

Sincerely. 

~1.f~ 
Robert J. Freeman 
Execut1ve Director 

~c: Corrine A. Mc Cormick., Freedom of Information Officer 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Chiarenza: 

I have received your letter of October 10 in vhich you 
requested assistance concerning a request for records. 

As I understand the matter, you accused a Trooper Freeman 
of perjury, and you were interviewed with respect to the accusa
tion by an Inspector Weber. Inspector Weber indicated that he 
would be speaking with you again. but he never did so. Soon 
after the interview. you wrote that Trooper Freeman· committed 
suicide. There·efter. you requesced from the Division of State 
Police copies of Inspector Weberts report concerning the investi
gation of Troo er Freeman. as well as "information on the cause 
or reason for n Your request was 
denied, and you were informed Inspector Weber "had left the 
Department." Your request for information to be used to contact 
him ves denied. In addition, you asked whether I am related to 
Trooper Freeman. 

In this regard. I offer the following comments. 

First, I am unrelated to Trooper Freeman. 

Second. with respect to your effort to contact Investiga
tor Weber, section 89(7) of the Freedom of Information Law states 
in part that nothing in the Law requires ~he disclosure of the 
home address of a current or former public servant. If. however. 
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Kr. Weber transferred to another agency of government. and if 
the Division maintains a record indicating his new public office 
address, that portion of the record would. in •Y view. he acces
sible under the Freedom of Information Law. 

Third, with regard to Inspector Weber's report and records 
relating to the suicide. l point out that as a general matter, 
the Freedom of Information Law is based upon a presumption of 
access. Stated differently. all records of an agency are 
available. except to the extent that records or portions thereof 
fall within one or more grounds for denial appearing in section 
87 (2) (a) through {i) of the Law. Since I an unfamiliar with the 
contents or the effects of disclosure of the records. I cannot 
offer specific guidance concerning rights of access to them~ 
However, the following paragraphs will review the grounds for 
denial that may be significant in consideration of those records. 

Of potential significance is section 87{2)(b} of the Free
dom of Information Law, which permits an agency to withhold re
cords or portions thereof when disclosure would constitute "an 
unwarranted invasion of personal privacy.~ It might be applicable 
relative to the deletion of identifying detsil8 in a variety of 
situations. i.e •• where a record identifies a confidential 
source. a witness or persona other than yourself. such family 
relations of a suicide victim, for example. 

Perhaps the most relevant provision concerning access to 
investigative records maintained by the Division of the State 
Police or other law enforcement agencies ia section 87(2)(e). 
which permits an agency to withhold records that: 

"are compiled for law enforcement purposes 
and which. if disclosed. would: 

i. interfere with law enforcement 
investigations or judicial p~oceedings; 

ii. 
fair 

deprive a person of a ri.ght to a 
trial or impartial adjudication' 

iii. identify a confidential source or 
disclose confidential information relating 
to a criminal investigation: or 

iv. reveal criminal investigative 
techniquea or procedures. e~cept routine 
techniques and procedures." 
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In my view, the foregoing indicates that records compiled for law 
enforcement purposes can only be withheld to the extent that 
disclosure would result in the harmful effects described in sub
paragraphs (i) through (iv) of section 87(2)(e). 

Another possible ground for denial is section S7(2)(f). 
which permits withholding to the extent that disclosure nwould 
endanger the life or safety of any person.h The capacity to with
hold on that basis is dependent upon the facts and circumstances 
concerning an event. 

The last relevant ground for denial is section 87(2)(g). 
The cited provision permits an agency to withhold records that: 

0 are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; 

iii,. final agency policy or de-
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government,,." 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld. portions of such materials consisting 
of statistical or factual infortnation. instructions to staff that 
affect the public. final agency policy or determinations or 
external audits muat be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice. recommendation and the like could in 
my viev be withheld, 

Inve&tigative records prepared-by employees of a law en
forcement agency- could in my view he considered ae "int"t:a=agency 
materials~" Those recotds might inelude opinions or recommenda
tions made by sn inspe~tor. or by police officers or others that 
could be withheld under section 87 (2).(g). 

In sum, as suggested in the preceding comme-ntary. rights 
of access -to records. as well es an agenc.y 1 s auth-0r:ity to with
hold records. ere largely dependent upon the contents of the 
records and the effects of their disclosure. 
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Fourth, section 89(4}(a) of the Freedom of Information Law 
provides a right to appeal a denial of access to records. 
Specifically, ehe cited provision states in relevant part that: 

«any person denied access to a re-
cord may within thirty days appeal 
in writing such denial to the head. 
chief executive or governing body 
of the entity. or the person there-
for deeignated by such head, chief 
executive. or governing body. who 
shall within ten business days of 
the receipt of such appeal fully ex-
plain in writing to the person r@-
queating the records tbe reasons for 
further denial. or provide access to 
the record sought." 

Lastly. under the circumstances. it is suggested that you 
discuss the matter with your attorney. 

RJl!':aaw 

1 hope that I have been of some assistance. 

Robert J. Freemen 
Executive Director 
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The staff of the Comaittee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Karpowich: 

I have received your letter of October 12. which relates 
to an opinion addressed to you on September 11. 

Rav i ng reviewed the opinion and the materials that you 
forwarded. I would like to attempt to clarify the matter. 

Certainly a town ordinance constitute& a record subject to 
rights conferred by the Freedom of · Information Lav. Your request 
involved the section of the Town of Milan Zoning Ordinance nthat 
permits a non-asricultural business be conducted from e R5A -zone 
and or a A3A zone 11 • I would guess that theTe is no particular 
s ect i on of the ordinance that specifically refers to a 
non-agricultural business - conducted in certain zones. However. 
the information sought might. upon -analysis. be c ontained in a 
record or perhaps a series of records. Stated differently. an 
analysis or interpretation of the ordinance might provide the 
information in which you ere interested, 

In this regard. the Freedom of Information Law pertains to 
existing records. It does not require public of·fie i als · to ana
lyze or interpret records. In -short. as I understand the- issue, 
yeu requested an answer to a question · that could be provided only 
in conjunction with an analysis or iaterpretation o f the 
ordinance. If my assumption is accurate. I do not believe that 
the Freedom of Iaformation Law would be the appropriate vehicle 
for seeking an answer. 
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It is sugge6ted that you review the ordinance. attempt to 
reach your own opinion of the matter and then discuss the issue 
with the appropriate Town official. 

RJF: j m 

I hope that I have been of some assistance. 

Sincerely. 

J.Jrot-:f .I~-
Robert J. Freeman 
Executive Director 
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October 20. 1989 

Mr. Mitch Paulsen 
Mitch Paulsen Outreaches 
F.O. Box 0322 
Baldwin. New York 11510 

The staff of the Comm1ttee on Open Government is authorized to 
issue advisory opinions~ The ensuing staff advisory opinion is 
based solely upon the facts presented in you~ correspondencet 
unless otherwise indieated. 

Dear Mr. Paulsen: 

I have received your letter of September 28. as well as 
the correspondence attached to it. 

The correspondence indicatee that you requested the fol
lowing materials from the Nassau County Police Department: 

"1) Any condensed version(e) of the Town 
of Hempatead codes containing chapter 
144. regardless of who produced it 
(them). 

2) Any condensed or other version of tbe 
Town of Hempstead codes on the person 
of officer Cacioppo Shield #9-95· seri
al #5567 on the evening of August 26~ 
19 8<,. 

3) The oame(s) and title of any 
person(s) or officer(s) who were• 
involved in any capacity -in the pro
duction of the aforementioned 
veraion(s). 

4) A copy of chapter 144 of the Town of 
Hempstead code-that is resident in 
the 8th -precinct as their official 
rendering. 
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5} Any law or regulation that would 
expressly prohibit the free distribu
tion of non-commercial literature et 
the Nassau Coliseum~ That is, liter
ature being distributed outside on 
the sidewalk in such a way that does 
no violate any other regulation 
(block entrances. impede traffic. 
litter. etc.). 

6) The name, title. salary and official 
address of every officer working out 
of the 8th. Rigbway and Mounted 
precincts. The name, title and 
salary of every employee working in 
the police department legal bureau, 
including but not limited to secre
taries. officers and attorneys. 

7) The salary and official address (that 
is the address where legal papers can 
be served) of Inspector Doughty, 
Lieutenant Turk, Officers Gregory and 
Cacioppo if not included in (6)." 

In response to the report, Richard Baribault. Deputy In
spector and Commanding Officer of the Department's Legal Bureau, 
indicated he had already responded to certain aspects of your 
request and advised with respect to the other requests that: 

11 1) Copies of Chapter 144 of the Town of 
Hempstead Code should be obtained 
from the Town Clerk. who is the offi
cial keeper of said local law. 

2) With reference to law concerning the 
distribution of literature• you have 
failed to identify any specified 
document which can be identified 
under the 'Public Officers Law.' 

3) Concerning information pertaining to 
police-personnel in the Eighth 
Precinct, Highway Patrol Bureau,
Legal Bureau end Mounted Unit, your 
request should be directed to the 
Office of the Nassau County Comptrol
ler~ n 

You have- requested an advisory opinion conce-rning the 
matter~ In this regard. I offer the following comments. 
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First. having discussed the matter with Inspector 
Bsribault. I was informed that the Department has neither pre
pared nor distributed "condensed versions" of any codes enacted 
by the Town of Hempstead. As he auggeated, copies of such codes 
may be obtained from the Hempstead Town Clerk. 

Second~ with respect to item 5 of your request~ it appears 
that there is no document that refers to laws concerning the 
distribution of literature at the Nassau Coliseum.~ In discussing 
the matter with Inspector Baribault. although he made no refer
ence ta any law9 he indicated that the Coliseum is a private 
entity. and that judicial decisions have been rendered dealing 
with the kind of issue that you raised. In addition. it is em
phasized that the Freedom of Information Law pertains to records; 
it does not require that agency official interpret records in an 
effort to provide ttinforma tion. 11 

Third. as Inspector Baribault indicated. payroll informa
tion concerning Police Departmeut personnel is maintained by the 
County Comptroller. I point out thet section 87(3)(b) of the 
Freedom of Information Law requires that each agencyt such as 
Nassau County, maintain: 

na record setting forth the name. public 
o£fice address. title and aalary of every 
officer or employee of the agency.n 

I believe that much of the personnel-related information that you 
seek would be contained in the list prepared pursuant t-0 section 
87 (3) (b). It is noted. however. that an agency is generally not 
required to create a record in response to a request [see Freedom 
of Information Law section 89(3}]6 Therefore, to the extent that 
the information that you requested does not e~iat in the form of 
a record or records. the Freedom of Information Law would not 
require that new records be prepared to satisfy your request* 

R.JF:saw 

I hope that the foregoing serves to clarify the matter9 

Sincerely. 

~J.~ 
Rebert J~ Freeman 
Executive Director 

cc: Richard lla.ribaul t. Deputy Inspector 
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STATE OF NEW YORK 
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October 24. 1989 

The staff of the Committee on Open Government is autho rized to 
issue advisory opinions. The ensuing staff advisory opinion i s 
based solely upon the facts presented in your correspondence. 
unless otherwise indicated, 

I have received your letter. •hich is dated September 6. 
but which reached this office on October 17. 

You have requested an advisory opinion concerning a denial 
of a request made to the Fulton County Department of Social 
Services. Specifically. you asked to be informed of the "nature 
and cause of [an] accusation and to be confronted with witnesses 
against [you] ••• ". Further. you expressed the view that you have 
a right to the information under the Constitution of the United 
States. 

In this regard, I offer the following comments. 

First, while I am not sn expert with respect to constitu
tional issues, I do not believe that there is any constitutional 
right to government records. Any such rights that exist are 
c onferred by statutes enacted by l egislative bodies, 

Sec o nd, the statute that deals generally with access to 
records maintained by entities of state and local government in 
New York is the Freedom of Information Law. That statute is 
based upon a presumption of access. Stated different l y, all 
records of an agency are ava ilable. except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2)(a) through (i) of the Law, 
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Third. having conferred with an attorney for the 
Department. I was informed that your request involved records 
relating to child abuse. Here I point out that the initial 
ground for denial in the Freedom of Information Law. section 
87(2)(a). pertains to records that "are specifically exempted 
from disclosure by state or federel statute". One such statute 
is section 422 of the Social Services Law. In brief, that 
statut• requires that information regarding rep orts of child 
abuse must be kept confidential. except in specified situations. 
As such. any rights that you may have would exist under the 
Social Services Law rather than the Freedom of Informa tion Law. 
and it ie suggested that you review section 422. 

RJF: jm 

I hope that the foregoing serves to clarify the matter. 

Sincerely. 

~M_~ .J, f m-----
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is -authorized to 
issue advisory opinions. The ensuing staff advisory opi nion is 
based solely upon t he facts present ed i n your correspondence. 

Dear Mr. Rivera: 

I have received your letter of October 19, which relates 
to my earlier letter addressed to you. 

are -att-empting to- obtain copies of your 
"transcript of- -tape recordings• ~in- _ .,: 

You wrote that you 
pre-seDtence report and a 
tained by the office of a di t . t tt .. ,,~ ... '•'..-t"''' .,, e ric a orney. • ··v-:t";,:,/•,;: ... ,.• 

··:~·- .· ·:..--:. " . 

C 

In this regard, I offer the following canments. . . . . . . · • . . .. .. .. . . .. . . . . . ,, .. .. - . . . ···.-;. -
First, I believe that ·a statute other- than - the Freedcm- .cf 

IDforma-tion -Law governs the--disclosure . of ~e ... se-ntence r.eport .. .. 
Al though the Fre-edom of --Inf-orma-tion Law provides broad--rights of 
acces-s to records, the• first -ground -for denial , .section 87 (2) {a). 
states that _an agency may withhold records- or- -po1:-tions -th.e~eof- · 
that • ••• are -specificall-y exemp~ed fran -discloeure .by e-ta.te--or- 
federal statute •• ,..• -Relevant Ullder -the- -ci-rcumetances --is -- section 
}90.50 of the CriJn.inal Procedure Law concerning pre-se-ntence - ''H'""; 
reports. Subdivisions (1) and (2) of section 390.50 state in 
relevant part that: ·.~':'-~ . ...., , ,. 

· •.1:.. b; ~~~~-~;;t~~;~ .. ;~~rt or memorand~ ·•/ .. -: ,~ \ .. 
:,;•,•""..''·'~ sulmitt-ed ·to·-the·-C0\1%:t.··purs·WlDt to- this .;;~;5~.Ji;,.;;'i -~~ 

article and -any. medical,- -psyohiatr-io-- o~ .. . · 
. social agency -report or other- --lnformation · · 

:··:_..:..:;.,/': gathered for -the -court by- a - -probation . -~tf~
, .. ·:~· ·-~~; department, -er stlbnitted directly to--the .~~ 
· · ·· ·'· . .'· court., in connection with the ques-tion of 

. .. sentence is aonftden-t.ial• and may not be. • 
• ::--.- 01·,~,;;-~Jr ., made available to any per son or public or 

!i~ ;. 
. ::~·; 

:: .,; ; .. 

· tr.f:-: 
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private agency except where specifically 
required or permitted b.i statute or upon 
specific authorization of the court. For 
purposes of this section, any report, 
memorandum or other information fotwarded 
to a probation department within this 
state frcm a probation agency outside this 
state is governed by the same rules of 
confidentiality. Art:1 person, public or 
private agency receiving such material 
must retain it under the same conditions 
of confidentiality as apply to the proba
tion department that made it available. 

2. (a) Not less than one court day prior 
to sentencing, unless such time require
ment is waived by the parties, the 
pre-sentence report or memorandum shall be 
made available by the court for examina
tion and for copying by the defendant's 
attorney,' the defendant himself, if he has 
no attorney, and the prosecutor. In its 
discretion, the court may except from • 
disclosure a part or parts of the repa.rt 
or memoranda which are not •r-eleva•nt to •a 
proper sentence, or a diagnostic opinion 
which might seriously disrupt a program of 
rehabilitation, or sources of information 
which have been obtained on a promise of 
confidentiality, or a•ny -other .portion 
thereof, disclosure of which would not be 
in the interest of justice. In -all cases 
where a part or parts -of- •the repor-t or 
memoranda are not disclosed; the -court 
shall state -for- the .r,ecord -that a• part or 
parts of the report or memoranda have -been 
excepted and the reasons for - its• action.-• 
The action of the court excepting informa
tion from disclosure shall -be -subject to -• 
appellate re,:iew. The pre-sentenGe report 
shal. l be -made available by the- c0ur-t for - , 
examination and copying in connection with 
aey appea1 in the -case,•• .. i-ncl uding an ap- · 
peal under this subdivision.• 

t . .. • ., 
Ae such, pre-sentence ·r-epor ts -· are -aenf iden tial wi: th -r-espec;:-t ho 

• I the public and may be made available to a defendant only by a 
c-ourt. I point out t.ha-t the last--sentenoe -of .. subdi:v-i-sion (2) (a) 
of• sec-t -ion 39 o .• 50 represents --an •amendment .. to- -the original • • ···· , 
provis-ion. - ·Further, ., in a decision conceniing the amendment, it ~it~~ 
was found that : · '• " -

,. 
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•The obvious purpose of the legislature in 
enacting Chapter 132 of the Laws of 1984 
was to make the presentence report gener
ally more accessible to counsel and/o r the 
defendant prose. The spirit of such 
amendments was open disclosure and discus
sion of the information before the Court 
in sentencing and the need to remedy the 
mischief created by bureaucratic road
blocks to that process. Therefore, this 
court holds that the agency should be 
obligat ed to make them available pursuant 
to court order ••. • [see Peopl e v. Zavaro , 
481 NYS 2d 845, 846 (1983)). 

Based upon the foregoing, I believe that a reques t for the 
pre-sentence report should be made to the sentenci ng judge. 

second, with respect to a request that may be- made -for· - .. 
transcri pts of tape recordings,• as indicated in my previous let
ter to you, section 89(3) requires -that an applicant must 
"reasonably describe~ the records sought. As- such, a request 
should contain suff i cient detail to enabl-e agency officials to - - . 
l ocate the records. Therefore, -it is -suggested that your request 
include as much detail as possible, such as names, dates, docket 
and indictment numbers, etc. 

Third, the Freedom of Information Law pertains to existing 
records, and section 89 (3) of -the Law states that an agency is 
generally not :Fequired to create--a record in response to a . -~ -- . 
reques t . • If, -for example-, a transcript of a tape reeording has 
not been prepared, the agency would not be required to create a 
transcript in response to a request. :.. .. ~ .. , 

·- . . .. - ........ - . . ·:-. . ... ·· 
Fourth, if a transcript or - tape recording is maintained 

an. agency, I believe that either-- would constitute a "record"· 
subject -to righte of -access. Sect-ion -86 (4) of-- -the Freedan of 
Information Law defines the term "record• to mean: 

· ·- ~ · ~any· informa-tio-n kept, ' held; filed, 
. . . produc ed, r ep~oduoed by,. -w-i th • or for 

., · an agency or the state legislature, 
....... u~- in any phyeiE:al f<>rm whatsoever _ · tf~ w 

-:.:If?: ' 1 di b +- t li ' t d t,_,.,. . ' :,,: inc -u -ng,. •· u~-- no - m2 -e • ,._,, . -re- ..... _ 
• ·, :S • • • . • , . ports,. eta temen t -e .,. examinations,·· .: .'.., ~- · 

• ·::0 memoranda, -opinieas1 ·folders•, ·· ·f-·iles, . •\· 
.,.t:•' books-,. manuals, pamphlets, forms , ··· · 

paper-a, designs, drawings, maps-, 
photos, letters, microf~l.me, oom
pY.te-r • tapes or discs, rules, regu-
la tions or codes. • ··"'-" 

by 
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( Lastly, I am unfamiliar with the contents of t he trans-

( 

(_ 

cript or tape recording in question. Consequently, I cannot 
offer specific guidance concez:niog the extent to which it would 
be available. However, several of the grounds f or denial may be 
relevant. 

Of potential significance is section 87(2) (b) of the Free
dom of Information Law, which permits an agency to wi thhold re
cords or portions thereof when disclosure would constitute •an .. 
unwarranted invasion of personal privacy.• It mi ght be applicable 
relative to the deletion of identifying details in a variety of 
situations, i.e., where a record identifies a confidential 
source, a witness or persons other than yourself. 

Perhaps t he most relevant provision concerning access to 
investi gative records maintained by law -enforcement agencies is 
section 87(2) (e), whi ch permits an agency to withhold records 
that: 

"are compiled for law enforcement purposes 
and which, if disclosed, would: 

i. interfere- with law enforcement 
investigations or judicial proceedings, 

ii. deprive a person of a right to .. a 
fair trial or impartial adjudication: 

. . . . . ..• .. , .... 

iii. identify a - confidential source or 
disclose confidential -information relating 
to a criminal investigation, or 

iv. rev-eal criminal investigative -· 
technique& or procedures, except routine 

.. techniques aild procedures.• ., .. :-,if 
, • ' C,' . , ·,,!'. .l/: 

In my view, t he foregoing indicates that- record-e OQIB.piled •for law -
enforcement purpos-ee• can -only be withheld to -the extent• t hat. ·· • 
disclosure would -· resul t -in the -hannfUl effects described in sub
paragraphs (1) through (iv} of section 87 (2) (e). .. 

! .' ., :.:j"7 , : ' • •-·•., • , - 4 • •: •• i.J • , •· : l.• 

Another possible ground for -denial is section 87 (2) (f) ,- ·: ... ,. 
which permits withholding -to -the extent that disclosure- ·"would .. , .. "'· 
endanger the life -or safe-t.y of any -person-. ! .. The -oapacity. -.-to- -wit-h- . 
hold on that baeis is dependent upon the facts _ and circumstances ; ~ 
coocerniog an event. :·•· ., ,-.1~; ·• • ,;.;/.!•" ; .. ;,\:': · 

· The laet ·relevanti• grou~ for denial is sect-ion -8-7-(2 > {g). 
'l'he cited provision permits an agency ·to withhold records - ~ ~ , ' 
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"are inter-agency or i ntra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; 

iii. final agency policy or de
terminations, or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above ,contains what in ef
fect is a double negative. While int er-agency .or intra-agency. 
materials may be withheld, portions of such -materi als consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. concurrently, those • 
portions of inter-agency or intra-agency materials that are re- • 
flective of -opinion, advice, recanmendation and the like could in 
my view be withheld. 

- . . .. . . ·"' 
Investigative records prepared by employees of •a -law- en:.:.• · 

forcement agency could in my view- be considered as "in.tr-a-agency 
materials.• Those ~ecords might include opini-c::>-ne or -recommenda
tions made by an inspector, or by pol ice officers or others that 
could be withheld under section 87 (2) (g) • ,~ 

. " .... ; - :, . . ., -~ .... 

In sum, as suggested .in the -preceding 
of access to records, as well as -an aS7ency 1-a 

.- hold records, • are largely dependent upon the 
records and the effects of their disclosure. 

..... . - •' .. . . '\ 

carunentary t rights .• . 
author.tty- to .. with- . · ·· 
contents of the 

: ,"I 

;•.t,
:r .; ~- · .... 

!['~ \oo •.I 

--· ..... ., ~.:r 

IJ_f 

........ 
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Mr, Alberto Quinones 
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Great Meadow Correctional Facility 
Box 51 
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Dear Mr. Quinones: 

162 WASHfNGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474,-2518, 2791 

October 27, 1989 

I have received your letter of October 24. You requested 
from this office all records pertaining to you~ 

In this regard, it is emphasized that the Committee On· 
Open Government is authorized to advise with respect to the Free
dom of loforma.tion Law. This office does not maintain records 
generally, such as those in which you appear to be interested. 

A request should be made to the records access of-ficer at 
the agency or agencies that you believ-e \olOuld maintain records of 
interest to you. The records access officer has the duty of
coordinating an agency's response to requests made under the 
Freedom of Information Law. I point out that the regulations 
promulgated by the Department of Correctional -Services under the 
Freedom of Information Law indicate that a request for records
maintained at a correctional facility should be directed to the 
facility superintendent~ 

In addition, it is noted that section 89(3) of the Freedom 
of Information Law requ-ires that an applicant "reasonably 
describe" the records- sought. Therefore-w when-ma-king a ra'.;luest, 
you should include sufficient detail to enable agency officials 
to locate and identify the records. 

RJF:jm 

I hope that I have been of som.e assistance. 

Sincerely, 

Robert J-. Freeman 
EXecutive Director 
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STATE OF NEW YORK 
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COMMITTEE ON OPEN GOVERNMENT 

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

October 27, 1989 

Dear Ms. Thompson: 

I have received your letters of October 22 in which you 
asked whether certain records relating to appeals were forwarded 
to this office. 

Having reviewed our files, the records in question have 
not been sent to the Committee as required by section 89(4) (a) of 
the Freedom of Information Law. As you are aware, that provision 
states in relevant part that: 

"any person denied access to a record may 
within thi r ty days appeal in wr iting 
such denial to the head, chief executive 
or governing body of the enti t y, or the 
person therefor designated by such head, 
chief executive, or governing body, who 
shall within ten business days -of the 
receipt of such appeal fully explain in 
writing to the person reques-ting the 
record the -reasons for further denial, o r 
provide access to the record -sought. ·In 
addit i on, each agency shall immediately 
forward to the carunittee on open govern
ment a copy of such appeal and the ensu
ing determination thereon. 11 

In an effort to enhace compliance with the Freedom of 
Information Law, copies of -this letter will be sent to the per
sons identifi ed in your correspondence. 
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I hope that I have been of assistance. 

RJF:saw 

cc: Joseph Messina 
Donald s* Miller 

Sincerely, 

e..~ ,,Jt1.f~-
Ro~"!r~J. Freeman 
Executive Director 
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STATE OF NEW YORK 
DEPARTMENT OF ST ATE 
COMMITTEE ON OPEN GOVERNMENT 

162 WASHING TON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

October 27, 1989 

Dear Ms. Thompson: 

I have r eceived your letters of October 22 in which you 
asked whether certain records relating to appeals were forwarded 
to this of fice. 

Having r eviewed our files, the records in question have 
not been sent to the Committee as required by section 89(4) (a) of 
the Freedom of Information Law. As you are aware, that provision 
states in relevant part that: 

"any person denied access to a record may 
within thirty days appeal in writing 
such denial to the head, chief executive 
or governing body of the entity, or the 
person therefor designated by such head, 
chief executive, or governing body, who 
shall within ten business days -of the 
receipt of such appeal f ully explain in 
writing to the -person requesting the 
record the -reasons for further denial, or 
provide access to the record -sought. ·In 
addition, each agency shall immediately 
forward to the ccmmittee on open govern
ment a copy of such appeal and the ensu
ing determination thereon." 

In an effort to enhace compliance with the Freedom of 
Information Law, copies of -this letter will be sent to the per
sons identified i n your correspondence. 
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I hope that I have been of assistance. 

RJF :saw 

cc: Joseph Messina 
Donald S~ Miller 

Sincerely, 

t.~ A,,.Jrd. f ~-
Ro~!r; J. Freeman 
Executive Director 
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Mr. Gregory Tread:well 
#71-B-0057 
Sing-Sing Correctional Facility 
354 Hunter Street 
Ossining, New York 10562 

October 27, 19 89 

The staff of the Committee on en Government ie authorized to 
issue advisory opinions. The ensui~ staff advisory opinion 
based solely upon the facts present in your corresEondence. 

Dear Mr. Treadwell: 

s 

I have received your letter of October 16, as well as the 
materials attached to it. 

You have requested an opinion concerning your effort to 
insure that 11 incorrect and erroneous" information concerning you 
is amended or perhaps expunged. 

In this regard, I offer the following comments. 

First, the Freedan of Information Law- involves rights of 
access to records. Nothing in that statute pertains to the right 
of an individual to correct or amend records .. 

Second, although the Personal Privacy Protection Law gen
erally provides that persons who are the subjects of records 
maintained by state agencies may seek to amend or correct records 
pertaining to them, the provisions of that statute concerning 
amendment or correction -or records do not -"apply- to -•public -s-af-ety 
agency records• [see Personal Privacy Protection Law, sections 
92(8} and 95(7)}.. The records to which you referred-that are 
maintained by a state agency would, in~ opinion, constitute 
public safety agency records. 

Further, rights conferred by the Personal Privacy Protec
tion Law are not applicable to records maintained by the courts, 
any unit of local government or offices of district attorneys. 
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I hope the foregoing serves to clarify the matter~ 

Sincerely, 

~5-~. 
Robert J. Freeman 
Executive Director 

R.JF:saw 
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The staff of the Committee on o en Government is authorized to 
issue advisory opinions. The ensuing staff a isory opinion is 
based solely upon the fac t s presented in your correspondence. 

Dear Mr. Muller: 

I have received your letter of October 19 in which you 
requested assistance. 

Your inquiry pertains to a request for medical records 
maintained by the Elmira Correctional Facility. In response to 
the request, you were informed that there would be charge of 25 
cents per photocopy, as well as a fee o f $5.00 to cover staff 
time for reviewing and copying the records. 

In this regard, I offer the f ollowing canments. 

First, by way of background, the Free dom of Information 
Law pertains to agency records, including those maintained by the 
Department of Correctional Services and its facilities. In terms 
of r ights granted by the Freedom of Information Law, the Law is 
based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof £all withi n one or more of the 
grou nds for denial appear in section 87(2) {a) through (i ) of 
the Law. 

( 

With respect to medical records, the Freedom of Informa
tion Law, i n my view, likely permits that some of those records 
may be withheld in whole or in part, depending upon their 
contents. For instance, medical records prepared by Department 
personal could be characterized as "intra-agency materials" that 
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fall within the scope of section 87{2} (g) of the Freedom of In
formation Law. To the extent that such materials consist of 
advice, opinion, recommendation and the like, I believe that the 
Freedom of !nfo.rmation Law would permit a denial. 

Second, on January 1, 1987, a nE?W statute, section 18 of 
the Public Health Law, became effective. In brief, that statute 
generally grants rights of access to medical records to the sub
jects of the records. 

With respect to fees, unless another statute permits 
the assessment of a different fee, records accessible under the 
Freedom of Information Law may be inspected free of charge, and 
the agency cannot impose a fee i.rnrolving personnel costs. for 
instance. When copies are requested, an agency may charge up to 
twenty-five cents per photocopy for records up to nine by four
teen inches, or the actual cost of reproducing records that can
not be photocopied, unless otherwise provided by a statute other 
than the Freedom of Information Law. Section 18(2) (e} of the 
Public Health Law states that: 

•The provider may impose a reasonable 
charge for all inspections and copies, 
not exceeding the costs incurred by 
such provider. A qualified person 
[i.e., a patient) shall not be denied 
access to patient information solely 
because of inability to pay." 

In view of the foregoing, it appears that the fees assessed by 
the Department are being impcsed pursuant to the Public Health 
Law rather then the Freedom of Information Law. There are no 
judicial decisions of which I am aware that deal with whether 
fees for the records in question should be properly assessed 
under the Freedom of Information Law or under section 18 of the 
Public Health Law. Assuming that the fee could be charged under 
the latter, it would apparently have been appropriate. 

TO obtain additional information concerning access to 
medical records and the fees that may be charged for searching 
and copying those records, you may write to: 

Access to Patient Information Coordinator 
New York Department of Health 
Division of Public Health Protection 
Corning Tower Building - Room 2517 
Empire State Plaza 
Albany, New York 12237 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

A&zf.~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Millman: 

As you are aware, I have received your letters of October 
12 and October 18, as well as related materials. 

Your inquiry concerns requests to view and obtain a copy 
of a 11 3/4 inch videotape original edited master" that you pro
duced pursuant to an agreement with Greene County. You wrote 
that neither your requests nor your appeal have been answered by 
County officials. It is noted that I have attempted to contact 
the County Attorney on several occasions to discuss the matter 
but that my calls have not been returned. 

In this regard, I offer the following comments. 

First, in view of the County's failure to respond to your 
requests, I point out that the Freedom of Information Law and the 
regulations promulgated by the Committee on Open Government (21 
NYCR.R Part 1401), which govern the procedural aspects of the Law, 
prescribe time limits within which an agency must respond to 
requests and appeals. Specifically, section 89(3) of the Freedom 
of Information Law and section 1401.5 of the Committee's regula
tions provide that an agency must res·pond to a request within 
five business days of the receipt of a request. The response can 
take one of three forms. It can grant access, deny access, and 
if so, the denial should be in writing stating the reasons, or 
the receipt of a request may be acknowledged in writing if more 
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than five business days is necessary to review or locate the 
records and determine rights of access,. When the receipt of the 
request is acknowledged within five business days, the agency has 
ten additional business days to grant or deny access. Further, 
lf no respc,nse is given within five business days of receipt of a 
request or within ten business days of the acknowledgement of the 
receipt of a request, the request is considered "constructively 
denied" {see regulations. sections 1401.S(d) and 1401.7 (c)J 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Carmnittee [see Freedom of Information Law, section 89(4) (a)J. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (al of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)], 

Second, the Freedom of ~nformation Law is applicable to 
all agency records. From my perspective, the issue in terms of 
rights of access is whether the videotape in question constitutes 
a "record" subject to rights of access. Section 86(4) of the Law 
defines the term "record" expansively to include: 

"any information kept, held, filed, 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

Based upon the foregoing, the Freedom of Information Law general
ly includes ~ithin its scope any information regardless of its 
physical form or characteristics. 
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As you are aware, the County Attorney has contended that 
the videotape is not a "record• but rather that it is the physi
cal product prepared pursuant to an agreement between you and the 
County. Somewhat related to that contention ls a decision invol
ving a request for "physical evidence,• such as tools and 
clothing. The court held that those items were not "recordsn 
within the meaning of the Freedom of lnformation Law [see Allen 
v. Strojnowski, 129 AD 2d 700 (1987)]. If the County Attorney's 
contention ls accurate, the Freedom of Information Law would be 
irrelevant to your request. On the other hand, a videotape, by 
its nature, is an information storage medium~ 

In short, if the videotape is considered to be the physi
cal product of an agreement, the Freedom of Information Law would 
not apparently apply; conversely, if it is considered an agency 
record, rights conferred by the Law would, in my opinion, apply. 
Due to the absence of judicial decisions involving situations 
similar to yours, unless the County determines to disclose the 
videotape# it appears that the issue could be resolved only by a 
court. 

Lastly, assuming that the videotape is a "recordn for 
purposes of the Freedom of Information Law, I believe that it 
would be available to you, as the maker of the tape. In brief, 
the Freedom of Information Law is baaed upon a pres-umption of 
access~ Stated differentlyt all records of an agency are 
available, except to the extent that records or portions thereof 
fall within one or more grounds for denial appearing in section 
87(21 (a) through (i) of the Law. Again, since you are familiar 
with its contents, none of the grounds for denial would, in my 
view, apply. 

I regret that I cannot be any greater assistance. Should 
any questions arise, please feel free to contact me. 

RJFisaw 

Sincerely, 

~5.l!'-'1----
Robert J. Freeman 
Executive Director 

cc: James W. Hitchcock, Clerk of the Legislature 
George J~ Pulver, Jr., County Attorney 
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Dear Mr. and Mrs. Nunn: 

I have received your letter of October 13, as well as the 
materi als attached t o it. Since you also sent letters to 
certain members of the Committee on Open Government, I point out 
that the Committee has authorized the staff to respond to in
quiries on its behalf. 

Once again, the issue deals with your attempts to obtain 
records for New York City agencies concerning the death of your 
son in October of 1987. The matter was considered at length in 
an opinion addressed to you on August 21. Your more recent cor
respondence involves appeals of denials of access addressed to 
the New York City Health and Police Departments. Your appeals 
were forwarded to those agencies on August 3 and October 13 
respectively. As of the date of the letter addressed to this 
office, you had not received responses to your appeals. 

In this regard, I offer the following comments. 

First, as indicated in :my previous letter to you, follow
ing a denial of access to records, an applicant may appeal pur
suant to section 89 {4) (a) of the Freedom of Information Law. 
That provision states in relevant part that: 

"any person denied access to a re
cord may within thirty days appeal 
in writing such denial to the head, 
chief executive or governing body 
of the entity, or the person there
for designated by such head, chief 
executive, or governing body, who 
shall within ten business days of 
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the receipt of such appea~ fully ex
plain in writing to the person re
questing the records the reasons for 
further denial, or provide access to 
the record sought." 

Further, it has been held that when an appeal is made but no 
determination is rendered within ten business days of the receipt 
of the appeal, the appeal may be considered to have been denied 
and the applicant may initiate a challenge to the denial under 
Article 78 of the Civil Practice Law and Rules (Floyd v. McGuire, 
87 AD 2d 388, appeal dis.nissed, 57 NY 2d 774 (1982)], 

Second, I have contacted representatives of both the 
Police and Health Departments on your OOhalf to learn more about 
the status of the matter. I was infon:ned by an assistant to Ms. 
Eileen Millet, the Police Department's Appeals Officert ~hat your 
appeal is in the process of being reviewed and that a deten:nina
tion will likely be rendered by the end of next week. 

Third, on the basis of your correspondence, it appears 
that you have obtained a variety of records from New York City. 
However, ~ am unaware of the contents of the records in your 
possession. Si~ilarly, I am unfamiliar with the contents of the 
records falling with the scope of your request that are main
tained by the agencies in receipt of your requests~ In a discus
sion of the matter with Ms. Millett's assistant, it was sug
gested that you have obtained, either through the Freedan of 
Information Law or by other methods, many of the records main
tained by the Department relating to your son's death. I was 
also informed that the Kings County Office of the District 
Attorney is still investigating the matter. In addition, an 
investigation is currently being conducted by the Internal 
Affairs Division of the Police Department. As suchr the matter 
remains under investigation. 

I have also spoken with the General Counsel to the Health 
Department and its Appeals Officer, Mr. Irwin Davison, concern
ing your ap:g;.>eal. Mr. Davison indicated that he recently re
sponded to the appeal. While I have not yet received a copy of 
his determination, he indicated to me by phone that the- report 
that you requested has been withheld based upon representations 
by the Police Department that the investigation is ongoing. 

Since the issue remains under investigation, of continuing 
significance is section 87(2} (e) (i} of the- Freedom of Information 
Law, which states that an agency may withhold records compiled 
for law enforcement purposes whioh if disclosed would "i-nterfere 
with law enforcement investigations~ •• ". Since the investiga
tions remain open, it would ap:g;.>ear that the -provision cited abcnre 
represents a valid basis for withholding certain records at this
time:. It is noted that the provision in question may be-asserted 
appropriately based upon the presence of certain facts and the 
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potential for interference with an investigation should records 
be disclosed. Although records might justifiably be withheld now 
on the basis of section 87 {2) (e}, when the investigation has been 
terminated, that provision might no longer serve as a means of 
withholding the records. When an investigation has ended, no 
~onger would disclosure interfere with the investigation. Stated 
differently, records withheld with justification today may become 
available at some point in the future. 

I do not mean to suggest that all of the records that you 
have requested must of necessity be disclosed when the investiga
tion ends. A different ground for denial, section 87(2) {g}, 
might contir.ue to serve as a basis for withholding certain of the 
records or perhaps portions of those records even after the in
vestigation has ended. As stated in the letter sent to you in 
August, section 87{2) (g} permits an agency to withhold records 
that: 

11are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or datar 

ii. instructions to staff that 
affect the public, 

iii~ final agency policy or de
terminations: or 

iv.. external audits, including
but not limited to audits performed 
by the comptroller and the federal 
government,. ... 11 

Records prepared by police officers or other empleyees of the 
Police Department and maintained or communicated within the 
Department could be characterized as intra~agency materials. 
Records ccmmunicated between the Police Department and other 
agencies, such as the Office of the District Attorney or the 
Health Department, could be characterized as inter-agency 
materials. While some aspects of those records, such as factual 
information~ should be disclosed unless a different ground for 
denial applies [i~e., section 87 (2) {e)], others-, such as those 
portions consisting of advice, opinion, recommendation or conjec
ture could in-my view be withheld, notwithstanding termination of 
the investigation. 

The preceding comments concerning section 87 (2} (g} are 
intended to avoid misleading you. Even though the -investigation 
will at some point be closed, that fact alone will not necessar
ily require that all of the records that you have requested be 
disclosed in their entirety. 
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Lastly, although irrelevant to the requirements of the 
Freedom of =nforrnation Law, based upon my discussions with New 
York City officials, it is clear that they are aware of your 
requests. I do not believe that the delays in response have been 
the result of an intent to evade the :aw. On t~e contrary, I 
believe that those officials are conducting an exhaustive search 
and review of the records that you have requested and that they 
have every intent to respond to your :!:'equests in a manner consis
tent with the Freedom of Information Law. 

I regret that I cannot be of greater assistance. Should 
any further questions arise~ please feel free to contact me. 

RJF :jm 

cc: Hon. Stan Lundine 
Hon. Gail S. Shaffer 
John F. Hudacs, Comrn.ssioner 
Dall W. ForsytheE Director 
::::rwin Davison 
Eileen Millett 

Sincerely, 

I I\ r 
';'~ .. :Y-.'.fJ~ 

Robe
4
~~ Freeman 

Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Hall: 

I have received your recent letter, which reached this 
office on October 23. 

In brief, you wrote that you have encountered a series of 
problems in your efforts to gain public employment through the 
Onondaga County Department of Personnel. In conjunction with 
those problems, you have apparently attempted without success to 
obtain the "names of successful applicants" for positions filled 
following civil service tests and the preparation of an eligible 
list, as well as the names of 11 any provisional employees appoin
ted since the establishment of the eligibility list." 

In this regard, I offer the following comments. 

First, you did not indicate whether you requested the 
information in question under the Freedom of Information Law. If 
you have not, it is suggested that you do so. such a request 
should be made to the agency's "records access officer,n The 
records access officer has the duty of coordinating an agency's 
response to requests for records. You could call the County or 
its Personnel Department to ascertain the name of the person to 
whom a request should be made. 

It is noted. too, that section 89{3) of the Freedom of 
Information Law enables an agency to require that a request be 
made in writing. The same provision requires that an applicant 
"reasonably describe" the records sought. Therefore. a request 
shoul.d include sufficient detail to enable agency officials to 
locate the records. 
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Third, section 71.3 of the rules and regulations promulga
ted under the Civil Service Law indicate that eligible lists are 
accessible. With respect to access to the other records in which 
you are interested, I point out that the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through {i) of the Law. In 
my opinion, to the extent that records identify successful appli
cants or provisional employees appointed to positions, such re
cords would be available~ 

Relevant., in my opinion, is section 87 (2) (b) of the Free
dom of Information Law, which permits an agency to withhold re
cords to the extent that disclosure would constitute "an unwar
ranted invasion of personal privacy." Since your inquiry pertains 
to information pertaining to public employees, l point out that, 
with regard to privacy, the courts have held that public employ
ees enjoy a lesser degree of privacy than others, for it has been 
found in various contexts that public employees are required to 
be more accountable than others. Moreover, with respect to re
cords pertaining to public employees, the courts have found that. 
as a general rule, records that are relevant to the performance 
of a public employee's official duties are available, for dis
closure in such instances would result in a permissible rather 
than an ur:rwarranted invasion of personal privacy [see Capital 
Newspapers v. Burns, 109 AD 2d 92, aff'd 67 NY 2d 562 (1986): 
Farrell v. Village Board of Trustees, 372 NYS 2d 905 {1975); 
Gannett Co. vQ COun of Monroe, 45 NY ed 954 (1978); Geneva 
Printing co. and Donald C. Ha ey v. Village of Lyons, Sup. 
Ct., Wayne Cty., March 25, 19811 Uontes v. State, 406 NYS 2d 
664 {Court of Claims., 1978), Sinicropi v. county of Nassau, 76 
AD 2d 838 {1980); Steinmetz v. Board of Education, East 
Moriches, Sup. Ct. Suffolk Cty., NYLJ, Oct.' 30, i9ao!. 
Conversely, it has been held that records concerning public em
ployees that are not relevant to the performance of their offi~ 
cial duties may be denied on the ground that disclosure would 
indeed result in an unwarranted invasion of personal privacy (see 
e.g., Matter of Wool, Sup. Ct., Nassau Cty., NYLJ, Nov. 22, 
1977; Minerva v. Village of Valley Stream, Sup. Ct~, Nassau 
Cty., May 20, 19§4. 

From my perspective, records identifying applicants hired 
or promoted would be relevant to performance of the duties of 
those individuals. as well as the duties of appointing agency~ 

Viewing the issue from a somewhat different perspective, 
section 87(3) (b) of the Freedom of Information Law requires that 
each agency maintain and make available 11 a record setting forth 
the name., public officer address. title and salary of every offi-
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cer or employee of the agency. Since naJIV::!s and titles of employ
ees must be disclosed in the payroll listing, the equivalent 
information must~ in my view, be disclosed in other records~ 
such as those in which you are interested. 

l hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

~5,P~ 
Robert J. Freeman 
Executive Director 

RJF:.saw 

cc: Records Access Officer, Onondaga county Department of 
Personnel 
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The staff of the Committee on Oen Government is authorized to 
issue adv'isory ORinions. The ensuing staff advisory op nion s 
based solely upon the facts presented in your corres~ondence. 

Dear Mr. De Lyons: 

I have received your letter of October 19 in which you 
complained that a response to a request had been delayed. 

In this regard# I offer the following coounents. 

First, the Committee on Open Government is authorized to 
advise with respect to the Freedom of InforIM.tion Law. This 
office cannot compel an agency to grant or deny access to 
records. 

Second~ the Freedom of Information Law and the regUlation 
promulgated by the committee (21 NYCRR Part 1401), which gcvern 
the procedural aspects of the Law, prescribe time limits within 
which agencies must respond to requests§ Specifically, section 
89(3} of the Freedom of Information Law and section 1401.5 of th, 
Committee's regulations provide that an agency must respond to a 
request within five business days of the receipt of- a request. 
The response can take one of three forms-. lt can grant accees#
deny access, and if so, the denial should be in writing stating 
the reasons, or the receipt of a request may be acknowledged in 
writing if more than five business days is necessary to review o: 
locate the records and determine rights of access. When the 
receipt of the request is- -acknowledged within five business- days, 
the agency has ten additional business days- to grant or deny 
access. Further, if no res-ponse is given within -five business 
days of receipt of a request or within ten business-- days of th' 
acknowledgement: of the receipt of a req:uest, the --request is· 
considered •constructively denied• [see regulations, sectV~ 
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1401. 5 (d) and 1401. 7 (c)] 

~n my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow rnust be sent to the 
Committee (see Freedom of Information Law, section 89{4) (a)]. 

In addition, i.t has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted hi.s 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388~ appeal 
dismissed 57 NY 2d 774 (19821]. 

If you have made a request under the Freedom of 
Information Law that has not been answered in accordance with the 
time periods described above, it would appear that your rEaQ:uest 
has been constructively denied and that you may appeal on that 
basis. I believe that the person designated to determine appeals 
at the Department of Correctional Services is Counsel to the 
Department in Albany~ 

Lastly, as you requested, enclosed is a copy of the New 
York State Constitution. 

RJF:saw 
Encl. 

I hope that r have been of assistance. 

Sincerely, 

~.!~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Govern.~ent is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Schondebare: 

I have received your letter of October 20 in which you 
raised two questions concerning a request made under the Freedom 
of Information Law. 

Specifically, you wrote that the Town of Southold has 
received a request from the st. Petersburg Times~ a Florida 
newspaper, for copies of a vendor's proposal made as a result of 
the Town 1 s request for proposals to build a municipal solid waste 
facility under section 120-W of the General MUnicipal Law. 

In conjunction with the foregoing, you asked whether the 
Freedom of Information Law may be used by "an out of state news 
media.u Further, since "a num.ber of pages submitted by all the 
vendors, including tl:e one in question, have pages markBC 
'confidential 1 and contain the vendors •trade secrets'," you 
asked whether those pages should be •excluded under the Freedom 
of Information Law. u 

In this regard, I offer the following comments. 

First~ the language of the Freedom of Information Law does 
not distinguish among applicants for records, and judicial inter
pretations of the Law indicate that accessible records should be 
made available, regardless of the status 1 interest or residence 
of an applicant [see e.g.~ Burke v. Yudelson, 368 NYS 2d 799, 
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aff'd 51 AD 2d 673, 378 NYS 2d 165 {1976); Duncan, Matter of, 
(Bradford Central School District), 394 NYS 2d 362: M. Farbman 
& Sons v. New York city, 62 NY 2d 75 {1984)]. Further, although 
the applicant's status was not an issue in the case, an out of 
state newspaper prevailed in a decision that reached the Court of 
Appeals [see Washington Post v. Insurance Department, 61 NY 2d 
557 (1984)]. 

Second, the fact that records may be marked "confidential" 
or as 11 trade secrets" is, in my opinion and in view of judicial 
determinations, generally irrelevant. An assertion of confiden
tiality, absent specific statutory authority, may be all but 
meaningless. When confidentiality is conferred by a statute, an 
act of the State Legislature or Congress, records fall outside 
the scope of rights of access pursuant to section 87 (2) (a) of the 
Freedom of Information Law, which states that an agency may with
hold records that "are specifically exempted from disclosure by 
state or federal statute. 11 In this instance, however, I do not 
believe that any statute specifically exempts the records in 
question from disclosure. If that is so, the records are subject 
to whatever rights exist under the Freedom of Information Law, 
notwithstanding an assertion or promise of confidentiality [see 
Doolan v. BOCES, 48 NY 2d 341 (1979): Washington Post v. In
surance Department, supra; Gannett News Service, Inc. v. State 
Office of Alcoholism and Substance Abuse, 415 NYS 2d 780 (1979)}. 

Third, the preceding comments do not necessarily lead to a 
conclusion that the records must be disclosed. As a general 
matter, the Freedom of Information Law is based upon a presump
tion of access. Stated differently, the records of an agency are 
available, except to the extent that records or portions thereof 
fall within one or more grounds for denial appearing in section 
87(2) (a) through (i) of the Law. 

Of relevance under the circumstances is section 87{2) (d), 
which permits an agency to withhold records or portions thereof 
that: 

"are trade secrets or are maintained for 
the regulation of commercial enterprise 
which if disclosed would cause substantial 
injury to the competitive position of the 
subject enterprise." 

The concept and parameters of what might constitute a 
"trade secret" were discussed in Kewanee Oil Co. v. Bicron 
Corp., which was decided by the United states Supreme Court in 
1973 (416 U.S. 470). Central to the issue was a definition of 
11 trade secret" upon which reliance is often based. Specifically, 
the Court cited the Restatement of Torts, section 757, comment b 
(1939), which states that: 
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11 [aJ trade secret may consist of any 
formula, pattern, device or compilation of 
information which is used in one's 
business, and which gives him an opportu
nity to obtain an advantage over competi
tors who do not know or use it. It may be 
a formula for a chemical compound, a pro
cess of manufacturing, treating or pre
serving materials, a pattern for a machine 
or other device, or a list of customers" 
(id. at 474, 475). 

In its review of the definition, the court stated that "[TJ he 
subject of a trade secret must be secret, and must not be of 
public knON"ledge or of a general knOW"ledge in the trade or 
business" (id.). 

I am familiar with neither the records that are the sub
ject of your inquiry nor the extent to which the information 
contained in those records may be knON"n within the solid waste 
industry. Under the circumstances, you appear to be faced with 
the task of determining whether or the extent to which the re
cords in question could properly be characterized as trade sec
rets which, if disclosed, would result in "substantial injury to 
the competitive position" of a vendor or vendors. It might be 
worthwhile to contact the vendor in an effort to elicit addition
al information concerning claims that the information is unique 
and that disclosure would in fact result in competitive harm. 
Further, the proposals might be reviewed as a group in an attempt 
to distinguish those aspects of the records that are unique as 
opposed to those that appear to be generally known within the 
industry. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:saw 

Sincerely, 

~1:fu-a. 
Robert J. Freeman 
Executive Director 



COMMfffEE MEMBERS 

Wll.L!AM &OCKMAN 
OA;..L W FOFIS'tTHE 
WALTE'.fl.W. GRUNFELD 
JOHN F. HU.OACS 
STAN LUND/NE 
lAUAA RIVER/I 
DAVID A SCHULZ 
SAPBARA SHACK. Chiw 
GAil $. SrlA>'FEH 
GIL8E.RT P. SMITH 
PRISCILLA A- WOOTEJ, 

EXECUTIVE D!FIECTOO 
ROBERT J FREEMAN 

ST ATE OF NEW YORK 
DEPARTMENT OF STATE 
COMMITTEE ON OPEN GOVERNMENT 

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 4!4'2518. 2791 

November 3, 1989 

Mr. Glen Gary Sneyd 
Assistant Building Inspector 
Yorktown ~own Hall 
363 Tinderhill Avenue 
P~O,. Box 703 
Yorktown Heighta~ NY 10598 

The staff of the Committee on 02en Government is authorized to 
issue advisory opinions. The ensuing staff advisory cpinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Sneyd: 

As you are aware, your letter of October ll has been for
warded to the CCinmittee on Open Government. The Cqmmittee, a 
unit of the Department of State, is responsible for advising with 
respect to the Freedom of Information Law. 

In your capacity as Code Enforcement Officer for the Town 
of Yorktown, you wrote that requests are often made for copies of 
architects' or engineers 1 plans submitted to the Town. You 
added, however, that the licensed professionals who create the 
plans have contended that rta sealed design specification or draw
ing belongs only to the professional who sealed it and the person 
he sold it to11 • In view of the foregoing, you have raised the 
following question: 

1'Does the registered seal and signa
ture of a New York State licensed 
architect or engineer, when appearing 
on building or engineering plans held 
in public records by a municipal agen
cy, constitute or effect copyright or 
other protection or exemption for 
copying and release under Freedom of 
Information Law? 11 

In this regard, I offer the following comments. 
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First, the Freedom of Information Law pertains to agency 
records, and section 86 (4) of the Law defines the term 11 record 11 

expansively to mean: 

"any inforroation kept, held, filed, 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, staterr:ents, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos. letters, microfilms, can
puter tapes or discs~ rules, regu
lations or codes." 

Based on the foregoing, architects plans and similar or related 
documents 1..n my view clearly constitute 11 recordsn subject to 
rights conferred by the Freedom of !nforl.tli:ltion Law. 

As a general :natter, the Freedom of Information Law is 
based upon a presumption of access~ Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87 {2) (a) through (i} of the Law. 
From my perspective, none of the grounds for denial could likely 
be asserted to withhold the records in question. Further, sec
tion 87{2) of the Freedom of Information Law states that acces
sible records must be made available for inspection and copying~ 
Further, section 89{3) indicates that an agency is obliged to 
make a copy of an accessible record if the applicant pays the 
appropriate fee for copying~ 

Second, access to plans and surveys that are marked with 
the seal of an architect or engineer has been the subject of 
several questions and substantial research~ Professional en
gineers and architects are licensed by the Board of Regents {see 
respectively, Education Law, Articles 145 and 147). While sec
tion 7307 of the Education Law requires that an architect have a 
seal. and that state and local officials charged with the en
forcement of provisions relating to the construction or altera
tion of buildings cannot accept plans or specifications that do 
not bear such a seal, I am unaware of any statute that would 
prohibit the inspection of such records under the Freedom of 
Infonnation Law. Some have contended that an architect's seal, 
for example, represents the equivalent of a copyright. Having 
discussed the matter with numerous officials, including officials 
of the appropriate licensing boards, the seal does not serve as a 
copyright, nor does it serve to restrict the right to inspect and 
copy. 
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Third, additional considerations become relevant if the 
records in question bear a copyright, and the question, in my 
view, involves the effect of a cowright appearing on a 
document. In order to offer an appropriate responset I have 
discussed the matter with a representative of the U.S. Copyright 
Office and the Office of Iqformation and Privacy at the u.s. 
Department of Justice, which advises federal agencies regarding 
the federal Freedom of Information Act (5 u.s.c. section 552)~ 
the federal counterpart of the New York Freedom of Information 
Law. 

The Copyright Act has been substantially revised since New 
York courts rendered decisions involving circumstances similar to 
those that you presented. Specifically, the Federal Copyright 
Act of :976, 17 U.S.C. section 101 et seq.r appears to have 
supplanted the earlier case law on the subject. Further, I am 
unaware of a!ly judicial decisions rendered in New York concerning 
the relationship between the Copyright Act and the New York Free
dom of Information Law. 

useful to the inquicy is a federal court decision in which 
the history of copyright protection was discussed, and in which 
reference was made to notes of House Committee on the Judiciary 
(Report No. 94-1476) referring to the scope and intent of the 
revised Act. Specifically, it was stated by the court that: 

'
1The power to provide copyright protection 
is delegated to the Congress by the United 
States Constitution. Article 1, section 
8, clause 8, of the Constitution grants to 
Congress the pOW"er I to promote the pro
gress of science and useful arts by secur
ing for limited times to authors and in
ventors the exclusive right to their res
pective writings and discoveries.' 

Copyright did not exist at common law but 
was created by statute enacted pursuant to 
this Constitutional authority. See Mazer 
v. Stein, 347 U.S. 201, 74 s.Ct. 41';'0, 
98 L.ed. 630 (1954); see also MCA1 Inc., 
v~ Wilson, 425 F.Supp. 443, 455 
(S.D.N. Y. 1976); Mura v. Columbia 
Broadcasting system, Inc. 1 245 F.Supp~ 
587, 589 (S.D~N.Y. 196S)f and cases cited 
therein. 

Prior to January 1, J-978 1 the effective 
date of the revised Copyright Act of 1976, 
there existed a dual system of copyright 
protection which had been in effect since 
the first federal copyright statute in 
1790. Under this dual system, unpublished 
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works enjoyed perpetual copyright protec
tion under state common law, while pub
lished works were copyrightable ur.der the 
prevailing federal statute. The new Act 
was intended to accomplish 'a fundamental 
and significant change in the present law 
by adopting a single system of Federal 
statutory co:pyright ••• (to replace the) 
anachronistic, uncertain, impractical, and 
highly complicated dual systelth' H.R. 
Rep. No. 94-14761 94th Cong. 2d Sess. 
129-130, reprinted in (1976] 5 U.S. code 
Cong. & Ad. News 5745. 'l'his goal was 
effectuated through the bed-rock provision 
of 1? u.s.c. subsection 301, which 
brought unpublished works within the scope 
of federal copyright law and preempted 
state statutory and common law rights 
equivalent to copyright. Id. at 5745-47. 
Thus, under subsection 301Ta"f, congress 
provided that Title 17 of the united Sta
tes Code, the Federal Copyright Act, pre
empts all state and common law rights 
pertaining to all causes of action which 
arise subsequent to the effective date of 
the 1976 Act, i.e., January 1, 197B: 

(a) On and after January 1, 1978, all 
legal or equitable rights that are equi
valent to any of the exclusive r~ghts 
within the general scope of copyright as 
specified by section 106 in works of auth
orship that are fixed in a tangible medium 
of expression and come within the subject 
matter of copyright as specified by sec
tions 102 and 103, whether published or 
unpublished, are governed exclusively by 
this title~ Thereafter, no person is 
entitled to any such right or equivalent 
right in any such work under the common 
law or statutes of any State. fl [Meltzer v. 
Zoller, 520 F.Supp. 847, 853 (1981)] 

Based upon the foregoing, "common law 11 copy-right appears to be 
a concept that has been rejected and replaced with he current 
statutory scheme embodied in the revised Federal Copyright Act. 

In view of the language of the Copyright Act, case law and 
discussions with a representative of the Copyright Office, it is 
clear in my opinion that architectural plans and similar docu
ments may be copyrighted. 
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To be copyrighted. 17 U.S~C. section 401(b} states that a 
work must bear a "notice," which: 

"shall consist of the following three 
elements: 

(1) the symbo~ c (the letter c in a 
circle}, or the word 'Copyrightt I or the 
abbreviation 'Copr. '; and 

(2) the year of the first publication 
of the work; in the case of compilations 
or derivative works incorporating previ
ously published material, the year date of 
first publication of the compilation or 
derivative work is sufficient. The year 
date may be emitted where a pictorial, 
graphic, or sculptural work, with accomp
anying text matter, if any, is reproduced 
in or on greeting cards* postcards, 
stationery, jewelry, dolls, toys, or any 
useful articles; and 

(3} the name of the owner of cowright 
in the work, or an abbreviation by which 
the name can be recognized, or a generally 
known alternative designation of the 
CMner a• 

If those elements do not appear on the work, I do not believe 
that it would be copyrighted, and that it could be reprod.uced in 
response to a request made under the Freedom of Information Law. 

Assuming that a work is subject to copyright protection, 
such a work that includes the notice described above is 
copyrighted. It is noted that such a work may "at any time dur
ing the subsistence of copyright 11 [17 u.s.c. section 408(a)J be 
registered with the Copyright Office. No action for copyright 
infringement can be initiated until a copyright claim has been 
registered. As I understand the Act, if a work bears a copyright 
and is reproduced without the consent of the copyright holder, 
the holder may nonetheless register the work and later bring an 
action for copyright infringement. 

In terms of the ability of a citizen to use the Freedom of 
Information Law to assert the right to reproduce copyrighted 
material, the issue has been considered by the u.s~ Department 
of Justice with respect to cowrighted materials and its analysis 
as it pertains to the federal Freedom of Information Act is, in 
my view, pertinent to the issue as it arises under the state 
Freedom of Information Lawa 
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The initial aspect of its review imrolved whether the 
exception to rights of access analogous to section 87(2) (a) of 
the Freedom of Information Law requires that copyrighted materi
als be withheld. The cited provision states that an agency may 
withhold reco~ds that are "specifically exempted from disclosure 
by state or federal statutes." Virtually the same language con
stitutes a basis for withholding in the federal Act [5 u.s.c. 
552(bl (3)]. en the fall, 1983 edition of FOIA Update, a publica
tion of the Office of Inforrration and Privacy at the U.S. De
partment of Justice, it was stated that: 

"On its face, the Copyright Act simply 
cannot be considered a 'nondisclosure' 
statute, especially in :ight of its provi
sion permitting full public inspection of 
registered copyrighted documents at the 
Copyright Office [see 17 U~S.C. 
3705{bl]." 

Since copyrighted materials are available for inspec~ion, I agree 
with the conclusion that records bearing a copyright could not be 
characterized as being 11 specifically exempted from disclosure •.• 
by ••• statute. 11 

The next step of the analysis involves the Justice 
Department's consideration of the federal Act's exception 
{exemption 4} analogous to section 87(2) (d) of the Freedom of 
Information Law in conjunction with 17 u.s.c. section 107, which 
codifies the doctrine of 11 fair use. 11 Section 87 (2) (d) permits an 
agency to withhold records that 11are trade secrets or are main
tained for the regulation of commercial enterprise which if dis
closed would cause substantial injury to the competitive position 
of the subject enterprise. 11 Under section 107, copyrighted work 
may be reprOduced "for purposes such as criticism, canment~ news 
reporting, teaching (including multiple copies for classroom 
use), scholarship, or researchu without infringement of the 
copyright. Further. the provision describes the factors to be 
considered in determining whether a work may be reproduced for a 
fair use, including 11 the effect of the use upon the potential 
market for or value of the copyrighted work 11 [17 u.s.c. section 
107(4)]. 

According to the Department of Justice, the most common 
basis for the assertion of the federal Act's "trade secret 11 ex
ception involves "a showing of competitive harm," and in the 
context of a request for a copyrighted work 1 the exception may be 
invoked ~whenever it is determined that the copyright holder's 
market for his work would be adversely affected by FOIA 
disclosure 11 {FOIA Update, sui:a). As such, it was concluded that 
the trade secrets exception stands as a viable means of protect
ing coounercially valuable copyrighted works where FOIA disclosure 
would have a substantial adverse effect on the copyright holder's 
potential market. Such use of Exemption 4 is fully consonant 
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with its broad purpose of protecting the commercial interests of 
those who submit information ta the government ••• Moreover~ as has 
been suggested, where FOIA disclosure would have an adverse im
pact on 'the potential rrarket for or value of [a] copyrighted 
work,' 17 u*s .. c. [section] 107{4), Exemption 4 and the Copyright 
Act actually embody virtually congruent protection, because such 
an adverse economic effect will almost always preclude a 'fair 
use' copyright defense .... Thus, Exemption 4 should protect such 
rr~terials in the same instances in which copyright infringement 
would be found 11 Ud~). 

Conversely, it was suggested that when disclosure of a 
copyrighted work would not have a substantial adverse effect on 
the potential market of the co:r;,yright holder, the trade secret 
exemption could not appropriately be asserted., Further, "[g]iven 
that the FOIA is designed to serve the public interest in access 
to information maintained by government," it was contended that 
"disclosure of nonexempt copyrighted documents under the Freedom 
of Information Act should be considered a 'fair use'" (!.~.!,)~ 

In my opinion, due to the similarities between the federal 
Freedom of InfoIUiation Act and the New York Freedom of Informa
tion Law, the analysis by the Justice Department could properly 
be applied when making determinations regarding the reproduction 
of copyrighted materials maintained by entities of government in 
New York. In sm, if reproduction of architectural plans and 
similar records would 11 cause substantial injury to the competi
tive Position of the subject enterprise," i.e., the holder of the 
copyright, in conjunction with section 87(2) (d) of the Freedom of 
Information Law, it would appear that an agency could preclude 
reproductior- of the work. On the other hand, if reprod.uction of 
the work would not result in substantial injury to the competi
tive position of the copyright holder, it appears that the work 
should be duplicated. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~j,f~ 
Robert J. Freeman 
Executive Director 
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November 3, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Ingram: 

I have received your letter of October 23 in which you 
requested an advisory opinion concerning the Freedom of Infonna
tion Law. 

You wrote that you have received a request for a copy of a 
resume su:t:xnitted by a person appointed to the Village Board of 
Appeals. You indicated further that "there are no specific re
quirements or qualifications for such appointments 11 • 

In this regard, I offer the following comments. 

First, as you are aware, the Freedom of Information Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. 

Second, since your inquiry focuses upon a record pertain
ing to a particular individual, it is noted that section 87(2) (b) 
of the Freedom of Information Law permits an agency to withhold 
records or portions thereof which, if disclosed, would result in 
11 an unwarranted invasion of personal privacy". With regard to 
public employees, it has been held that disclosure of records 
that are relevant to the performance of a public employee's offi
cial duties would constitute a pennissible rather than an unwar
ranted invasion of personal privacy [see Farrell v. Village 
Board of Trustees, 372 NYS 2d 905 (1975) 7 Gannett Co. v. 
County of Monroe, 45 NY 2d 954 (1978), Montes v. State, 406 NYS 



Mr. John R. Ingram 
November 3, 19 89 
Page -2-

2d 664 (Court of Claims, 1978); Steinmetz v. Board of 
Education, East Moriches, Sup. Ct., Suffolk Cty., NYLJ, October 
30, 1980; Capital Newspapers v. Burns, 490 NYS 2d 651, AD 3 
Dept., 1985]. On the other hand, if records are irrelevant to 
the performance of one 1 s official duties, disclosure has been 
found to result in an unwarranted invasion of personal privacy 
[see Matter of Wool, Sup Ct., Nassau Cty., NYLJ, Nov. 22, 1977; 
Minerva v. Village of Valley Stream, Sup. Ct., Nassau Cty., May 
20, 19 84], 

When there are specific criteria or qualifications that 
must be met in order to serve in a position, it has been advised 
that records or portions thereof, such as resumes, that indicate 
that an individual meets the requisite qualifications for the 
position should be available, for disclosure would represent the 
only means by which the public could ascertain whether an indivi
dual meets the appropriate requirements. Conversely, personal 
information that is not relevant to a public employee•s qualifi
cations may constitute an unwarranted invasion of privacy if 
disclosed. If there are no specific requirements or qualifica
tions for appointment to the position in question, it would 
appear from my i;:ierspective that disclosure of the resume would 
result in an unwarranted invasion of personal privacy.· 

It is also noted that section 89 (2) (b) of the Freedom of 
Information Law provides a series of examples of unwarranted 
invasions of personal privacy, the first of which includes the 
disclosure of employment histories. 

Lastly, the Freedom of Information Law is i;:iermissive; 
although an agency may withhold records when disclosure would 
constitute an unwarranted invasion of personal privacy, it is 
not required to do so [see Capital Newspapers v. Burns, 67 NY 
2d 562, 567 (1986)]. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~.u.~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Governrnent is authorized to 
issue advisocy opinions. The ensuing staff advisory opinion is 
based solely upon the facts EresenteO in your correspondence, 
unless othe:rwise indicated~ 

Dear Mr. Striker: 

I have received your letter of October 24, as well as 
correspondence related to it. 

You wrote that you have requested from the New York City 
Department of City Planning copies of all ULURP and CEQ~ 
applications, and that the Department Phas refused to provide 
more than four files, once a week". You added that you are "in 
fact, seeking about 80 records, each a few pages longn, that you 
wish to receive copies of similar records on an ongoing basis, 
and that you "estimate that about five to eight such records are 
filed each week with the Department". Your question is whether 
"an agency [may] restrict the number of documents which will be 
made available pursuant to a request made under New York 1 s Free
dom of Information Law to four documents per week based upon 'the 
voluminous amount of records' requested•. -

In this regard, I have received a letter on the same 
subject from Mr. William Valletta, Counsel to the Department of 
City Planning, and have contacted him on your behalf to discuss 
the matter. Mr. Valletta informed me that the number of 
applications in question varies from week to week, and that the 
length of the applications also may vary. some roay indeed be a 
few pages, others may be voluminous. 
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r do not believe that an agency may fix the nUIT'ber of 
documents that it will rrake available to a certain number per 
week. Further, restricting the number of files to be disclosed 
per week to four is, in my view, arbitra:ry. Nevertheless~ an 
expectation that an agency has the capacity in every instance to 
engage in quick retrieval, review and disclosure of a large 
volume of records that come into the possession of the agency 
during a particular period may be equally unreasonable. 

~e you are aware, section 89{3) of the Freedom of Informa
tion Law requires that an agency respond to a request within five 
business days of its receipt. Furtherr if additional time is 
needed to locate records or determine rights of access, an agency 
may, pursuant to regulations promulgated by the Committee on Open 
Government (21 NYCRR Part 1401.S) and the Uniform Regulations 
promulgated by the Mayor~ acknCMledge the receipt of a request 
and thereafter take up to ten business days from the ackru:Mledge
ment to grant or deny access to requested records. So long as 
the Department discloses records within the time periods speci
fied in the Law and the regulations, I believe that it would be 
acting in compliance with the Law. 

Based upon my conversation with Mr. Valletta, his intent 
is to develop a structure that guarantees ongoing service to you. 
He agreed that the limitation on disclosure to four files per 
week may be arbitrary, and efforts will be made to make available 
a reasonable number of files per week. Mr~ Valletta also indi
cated that the Department will continue to consider your requests 
as a "running appointment" and will ma.ke the records available at 
a mutually agreeable weekly time period .. 

I hope that: have been of some assistance. 

Sincerely, 

~Sf~ 
Robert J. Freeman 
Executive Director 

RJF:jm 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solel y upon the facts present ed in your correspondence. 

Dear Dr. Jones: 

I have received your letters of October 24 and November 3, 
as well as various related materials. 

As I understand the matter, it is your belief that the 
City of Yonkers Police Department has engaged i n various activi
ties that you have characterized as "il l egal surveillance." As 
such, you have attempted without apparent success to obtain re
cords from several entities under the Freedom of Infonnation Law 
and the "Privacy Act. 11 Certain portions of the correspondence 
at t ached to your letters indicate that the records that you have 
requested do not exist. 

In this regard, I offer t he fol lowing coounents. 

First, in an effort to put matters into perspective, the 
Freedom of Information Law applies to records of an "agency." For 
purposes of that s tatute, section 86 (3) defines the term "agency" 
to mean: 

11 any state or municipal department, 
board, bureau, division, camnission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 
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As such, the FreedOCt of Information Law generally includes within 
its scope records maintained by units of state and local govern
ment in New York. However, it does not include the courts or 
court records~ Access to records of federal agencies is governed 
by the provisions of separate statutes, the federal Freedom of 
Information and Privacy Acts. 

Second# the New York counterpart of the federal Privacy 
Act is the Personal Privacy Pro'::ection Law. For purposes of that 
statute, '::he term ttagency 11 is defined to include state agencies: 
it specifically excludes records maintained by units of locate 
government, such as the City of Yonkers [see Personal. Privacy 
Protection Law, section 92(1)J. Moreover, rights conferred by 
the Pe:::sonal Privacy Protection Law do not apply to "public 
safety agency records" [see section 95{7)]. That phrase is 
defined in section 92(8) to include: 

11 a record of the commission of correc
tion, the temporary state commission 
of investigation, the department of 
correctional services, the division 
for youth, the division of parole, the 
crime victims board, the division of 
probation or the division of the state 
police or of any agency or component 
thereof whose primary function is the 
enforcement of civil or criminal statutes 
if such record pertains to investigation, 
law enforcement, confinement of persons 
in correctional facilities or supervision 
of persons pursuant to criminal. convic
tion or court orde~ ••• " 

Therefore, to the extent that the records in which you are 
interested are maintained by state agencies, the Personal Privacy 
Protection Law would not, in m:y view, apply. 

Third, the Freedan of Information Law pertains to existing 
records. Therefore. if records sought do not exist, the Freedom 
of Information Law would be inapplicable. Further, section 89-(3) 
of the Law specifies that an agency need not create a record in 
response to a request. 

Having discussed your requests with the records access 
officer of the Executive Chamber and an assistant corporation 
counsel for the City of Yonkers, it appears that neither agency 
maintains records that you have requested. I believe, however, 
that the City of Yonkers is continuing its search for an;y such 
records,. 
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I regret that I cannot be of greater assistance~ 

Sincerely, 

RJF:jm 

~,~. 
Robert J. Fre~m;;-----___ 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions~ The ensuing staff advisory opinion is 
based solel¥ upon the facts presented in your correspondence. 

Dear Mr. Johnson: 

I have received your letter of October 25, as well as the 
correspondence attached to it. 

According to the materials, you submitted a request for 
=ecords under the Freedom of Information Law to the New York City 
Police Department on Februazy 14. P..lthough the receipt of your 
request was acknowledged on February 24~ you have not yet appar
ently been granted or denied access to the records sought. 

You have requested assistance in the matter and, in this 
regard, I offer the following comments. 

Firstf by way of background, section 89 (1) {b) (iii) of the 
Freedom of Information Law rEl<'luires the Comm.ittee on Open Govern
ment to promulgate general regulations pertaining to the pro
cedural aspects of the Law (see attached 21 NYCRR Park 1401). In 
tum, section 87(1) requires each agency to adopt regulations 
"pursuant to such general rules as may be prornUlgated by the 
committee on open government in conformity with the provisions of 
this article" {the Freedom of Information Law). 

Second, the Freedom of Information Law and the Ccmmittee 1 s 
regulations provide guidance concerning the procedural require
ments for responding to requests. Specifically, section 89(3} of 
the Freedom of Information Law and section 1401.5 of the 
COmmittee's regulations provide that an agency must respond to a 
request within five business days of the receipt of a request* 
The response can take one of three forms. It can grant access, 
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deny access, and if so, the denial should be in writing stating 
the reasons, or the receipt of a request may be acknowledged in 
writing if more than five business days is necessary to review or 
locate the records and deterrnine rights of access. When the 
receipt of the request is acknowledged within five business days, 
the agency has ten additional business days to grant or deny 
access. Further, if no response is given within five business 
days of receipt of a request or within ten business days of the 
ackno,,.,ledgement of the receipt of a request~ the request is con
sidered ttconstructively deniedu [see regulations, sections 
1401.S(dl and 1401.7(c)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of a.n appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) {a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may i~itiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v~ McGuire1 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)), 

. It is noted, too, that the "Uniform Rules and Regulations 
Pertaining to the Administration of the Freedom of Information 
Law" promulgated by Mayor Koch are consistent with those adopted 
by the Committee on Open Government. The Mayor's regulations, 
which became effective in 1979, state in part in section 5{d}: 

nrf because of unusual circumstances, 
an agency is unable to determine with
in five days whether to grant, deny or 
otherwise respond to a request for 
inspection and copying, the records 
access officer shallt withi~ such five 
day period, acknc::Mledge receipt of the 
request in writing to the requesting 
party, stating the approximate date, 
not to exceed ten business days from 
the date of the acknor,,,ledge:ment, by 
which a determination with respect to 
the request will be made. If the 
agency does not make a determination 
with respect to the request within ten 
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days from the date of such acknCM
ledgement~ the request may he deemed 
denied and an appeal may be taken to 
the person or body designated in the 
agency to hear appeals. 11 

As such, the Mayor's regulations applicable to agencies within 
the jurisdiction of his office, including the Police Department, 
ln my view specify the tlme limits for responding to requests and 
that those periods have been exceeded. 

The foregoing should be construed to pertain to the issue 
that you raised; it is not intended to deal with rights of 
access to the records sought or to suggest that all of the re
quested records exist, can be found, or are accessible under the 
Law. 

Lastly, since you initiated your request, the Department 
has designated new records access and appeals officers. They 
are, respectively, Sgt. John G. Sultana and Eileen D. Millett~ 
In an effort to enhance compliance with the Freedom of Informa
tion Law, cop~es of this letter will be forwarded to them. 

I hope that I have been of some assistance. 

RJF :jm 

cc: Sgt. John G. Sultana 

Sincerely, 

rflJ.~J;;j,f~ 
Robert J. Freeman 
Executive Director 

Eileen D. Millett, Assistant Deputy Commissioner 
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The staff of the Committee on Open Government is authorized to 
issue adv isozy opinions. The ensuing s taff advisory opinio n is 
based solely upon the facts pres ented i n your correspondence. 

Dear Mr. Otley: 

I have received your recent let t er wh ich reached this 
office on October 30. You have raised a ser ies of questions 
relating to the Freedom of Information Law and the Open Meetings 
La.w. 

The first area of i nquicy i nvolves the custody of town 
records. Specifically, you asked whether the town's records 
a.ccess officer and/or town clerk have the authority "to require 
a l l Town mail to come through that office so that i t can be 
opened, copied, and then copies sent to the respective Town 
of fices and/or departments with the original placed in the Town 
fil es". You also asked whether such official or officials can 
•arbitrarily mail copies of Town records and/or letters of any 
official and/or Department to a.ny person ••• without a request or 
directive to do so under any circumstance". 

In this regard, some of the i s sues raised -do not deal with 
the Freedan o f I nformation Law and are outside the scope of the 
jurisdiction of this off ice. However, several provisions of law 
may be relevant to those issues. First, section 30 of the Town 
Law describes the dutie s of town clerks. Subdivision (1) of that 
section states in part that the town clerk "Shall have the cus
tody of all the records, books and papers of the tc,w-n". Second, 
section 57.19 of the Arts and Cultural Affairs Law, which in
c l udes the 11Local Govenunent Records Law-• (.Article 57-A), states 
that the town clerk is the "records management officer". Third, 
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with respect to duties imposed by the Freedom of Information Law, 
the regulations promulgated by the Committee on Open Government 
(21 NYCRR Part 1401), which govern the procedural aspects of the 

Law, specify the responsibilities of the designated records 
access officer. I have enclosed a copy of those regulations for 
your review. 

rt is noted that section 89(1) (b) (iii} of the Freedom of 
Information Law requires the Committee on Open Government to 
promulgate such regulatlons. In turn, section 87 {1) {a) of the 
Freedan of Information Law requires the governing body of a pub
lic corporation, i.e., a tCMn board, to promulgate regulations 
consistent with the Law and the Camnittee 1 s regulations. 

A second area of inquiry involves executive sessions held 
to discuss litigation. Here I point out that the Open Meetings 
Law contains a procedure that must be accomplished during an open 
meeting before an executive session may be held. Specifically, 
section 105(1} states in relevant part that: 

11 [U]pOn a majority vote of its to
tal membership, taken in an open 
meeting pursuant to a motion iden
tifying the general area or areas 
of the subject or subjects to be 
considered, a public body may con
duct an executive session for the 
below enumerated purposes only ••• • 

With respect to litigation, section 105(1) (d) of the Open 
Meetings Law permits a public body to enter into an executive 
session to discuss "prop0sed, pending, or current litigation 11

• 

It has been held that the purpose of the "litigation11 exception 
for executive session "is to enable a public body to discuss 
pending litigation privately, without baring its strategy to its 
adversary through mandatory public meetings 11 [Weatherwax v. Town 
of Stony Point, 97 AD 2d 840r 841 (1983}; also Mat~er of con
cerned Citizens to Review Jef•ferson Val. - Mall v. Town Board, 83 
Ad 2d 612, 613, appeal dismissed, 54 NY 2d 957 (1981) J. ' 
Therefore, if a public body seeks to discuss• litigation with 1ts 
adversary in the litigation, I do not believe that an executive 
session could appropriatel-y• be- held. Further, the court in 
Weatherwaxt in its discussion of a claim that litigation might 
possibly ensue, added that: 

•The belief of• the town's attorney 
that a decision adverse to peti
tioner 1would almost certainly 
lead to litigationt does not just
ify the conducting of this public 
business in an executive-session. 
To accept this- argument would -be to 
accept the view that any public body 
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could bar the public from its meet
ings simply by expressing the fear 
that litigation may result from actions 
taken therein. Such a view would 
be contrazy to both the letter and 
the spirit of the exception'* (id. at 
841). -

Moreover, with respect to the nature of a motion to enter 
into executive session pursuant to section 105(1) (d), it has been 
determined that: 

11 
••• any motion to go into executive 

session must 'identify the general 
area 1 to be considered. It is insuf
ficient to merely regurgitate the 
statutory language: to wit~ 'discus
sions regarding proposed, pend~ng or 
current litigation. 1 This boilerplate 
recitation does not comply with the in
tent of the statute. To validly con
vene an executive session for discus
sion of proposed, pending or current 
litigation, the public body must iden
tify with particularity, the pending, 
proposed or current litigation to be 
discussed during the executive session. 
Only through such an identification will 
the purposes of the Open Meetings Law 
be realized" [emphasis added by court1 
Daily Gazette Co., Inc. v. Town Board, 
Town of Cobleskill, 444 NYS 2d 44, 46 
(1981)]. 

Based upon the foregoing, I believe that a motion to enter into 
executive session that merely characterizes the subject to be 
discussed as "litigation• is inadequate. As indicated in the 
decision cited above, the motion should refer to the particular 
lawsuit under discussion. 

You also asked whether a motion to enter into an executive 
session must vstate the names and/or positions of other than 
board members authorized or requested to stay in the executive 
session•. Section 105(2} of the Open Meetings Law states that: 

"Attendance at an executive session 
shall be permitted to any member of 
the public body and other persons 
authorized by the public body.n 
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I arn unaware of any judicial decisions indicating that persons 
authorized to attend executive sessions other than the members of 
a public body must be identified. I believe that there should be 
some !ndication in such a motion to the effect that persons other 
than members are permitted to attend~ 

With respect to minutes~ I direct your attention to sec
tion 106 of the Open Meetings Law~ Subdivision (1) of section 
106 pertains to minutes of open meetings and states that: 

"Minutes shall he taken at all open 
meetings of a public body which shall 
consist of a record of summary of all 
motions~ proposalsr resolutions and any 
other matter forrnally voted upon and 
the vote thereon. n 

In view of the foregoing, minutes of meetings must, at a minimum, 
contain the types of information described above. It is 
emphasized that there is nothing in the Law that precludes a 
board from preparing minutes that are more expansive and detailed 
than required by the Open Meetings Law. 

Subdivision (2) of section 106 conce:r;ns minutes of an 
executive session. It is noted that, as a.general rule, a public 
body may vote during a properly convened executive session, un
less the vote is to appropriate public monies. If action is 
taken during an executive session, the provision cited above 
requires that: 

nMinutes shall be taken at executive 
sessions of arry action that is taken by 
formal vote which shall consist of a 
record or summary of the final determi
nation of such action, and the date and 
vote thereon: provided1 however, that 
such S\llTUI\ary need not include any mat
ter which is not required to be made 
public by the freedom of information 
law as added by article six of this 
chapter.," 

If, for example, an issue is discussed during an executive 
session, but no action is taken, minutes of the executive session 
need not be prepared. 

Further, subdivision (3) of section 106 states that: 

"Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of 
the freedom of information law within 
two weeks from the date of such meeting 
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except that minutes taken pursuant to 
subdivision two hereof shall be avail
able to the public within one week from 
the date of the executive session. 11 

As sucht minutes of open meetings must be prepared and made 
available within two weeks of such meetings. If action is taken 
during an executive session, minutes indicating the nature of the 
action taken, the date and the vote must be prepared and made 
available within one week to the extent required by the Freedom 
of Information Law. 

In the event that minutes are not approved within the time 
period.a prescribed in section 106{3), it has been advised that 
the minutes nonetheless be made available after having been mark
ed *'unapproved 1

, "'draft'. or nnon-final•, for example. 

Lastly, you asked that I •e~plain how section 105(1) and 
Section 106 (1) of ••• [the] Open Meetings Law apply to each other 11

• 

Although your question is unclear, section 105(1}, as stated 
earlier, requires that a motion to enter into an executive ses
sion be made during an open meeting. Section 106{1} requires 
that minutes include reference to motions. As such, a motion to 
enter into an executive session must in my view be referenced in 
minutes. 

RJF :jm 
Enc. 

I hope that I have been of some assistance. 

Sincerely, 

NJw;1.,~ 
Robert J. Freeman 
Executive Director 
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Mr. Paul w. Ka!l)owich 

Dear Mr. Karpowich: 

I have received your letter of Oc t ober 30 and the mater
ials attached to it. 

As I understand your comments, it appears that you believe 
that the failure on the part of officials of the Town of Milan to 
respond to your inquiries represents a failure to comply with the 
Freedom of Information Law. You referred to certain "exhibits• 
a t tached to your letter that were never answer ed. 

In my opinion, the issue is the same as that raised in our 
previous correspondence, and it appears that you mi sunderstand 
the Freedan of Information Law. Again, the Freedom of lnfonna
tion Law r equires agencies to respond to requests for existing 
recor ds and to disclose those records is accordance with the· 
requirements of the Law. From my perspective, the exhibits indi
cate that you raised questions and requested answers or informa
tion in respanse to those questions. 

For example, in exhibit l0A, you wrote to a member of the 
Town Board as follows: 

"Would [you] be able to operate a 
plumbing well drilling business 
from a RSA zone-. - This business 
would comprise of six or seven 
vehicles, three of which could 
be large tonage of the ten wheel 
type, and employ five -to eix 
employees. All equipment and 
vehicles to be stored and oper
ated from the RSA zoned property 
in the town of Milan.• 
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The foregoing represents a request for information and for an 
answer to a question; I do not view it as a request for records. 
As such~ I do not believe that a failure to respar.d could be 
equated with a denial of access to records or that the inquiry 
should have been considered as a request for records made under 
the Freedom of :nformation Law. To reiterateT the Freedom of 
Information Law does not require agencies to answer questions. 

I hope that my comments serve to clarify your understand-
ing of the Law. 

RJF :jir. 

Sincerely, 

~.'.'.f.f~ 
Robert J ~ Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue adviso opinions. The ensuin staff advisory o inion is 
based solely upon the facts presented in your correspon ence. 

Dear Mr. Wright: 

I have received your letter of October 2·7 in which you 
requested an advisory opinion concerning the Freedan of Infonna
tion Law. 

You wrote that you were recently involved in an autanohile 
accident. Soon thereafter, you requested a copy of the accident 
report from the Police Department of the Town of Ticonderoga. 
Although the report was made available, you were charged a fee of 
five dollars. You have questioned the propriety of the fee. 

In this regard, by way of background, section 
87(1) (b) (i i i) of the Freedom of Information Law stated- witil 
October 15, 198-2, that an agency could charge up to twenty-five 
cents per photocopy unless a different fee was prescribed by 
n1aw". Chapter 73 of the Lawe of 1982 replaced the word ~1aw~ 
with the term "statute". As described in the Committee's fourth 
annual report to the Governor and the Legislature on the Freedom 
of Information Law, which was submitted in -December of 1981 and 
which recommended the amendment that is now law: 

"The problem -is that- -the terJl'I 'law-' 
may include regulatiens, local laws, 
or ordinances, for example. As such, 
state agencies by means of regulation 
or municipal i ties by means of local 
law may and in some instances have 
established fees in excess of -twenty
five cents per photocopy, thereby re
sulting in constructive denials of 
access. To remove this problem, the 
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word 'law' should be replaced by 
'statute', thereby enabling an agency 
to charge more than twenty-five cents 
only in situations in which an act of 
the State Legislature, a statute, so 
specifies .. 11 

As such, prior to October 15, 1982, a local law1 an ordinance, or 
a regulation, for instance,. establishing a fee in excess of 
twenty-five cents per photocopy or higher than the actual cost of 
reproduction was valida However, under the amendment,. only an 
act of the State LegislatureE a statute, would in my view permit 
the assessment of a fee higher than twenty-five cents per 
photocopy, or a fee that exceeds the actual cost of reproducing 
records that cannot be photocopied. Moreover, a recent decision 
confi:::-med that a fee of more than twenty-five cents per photo
copy may be assessed only pursuant to authority conferred by a 
statute, an act of the State Legislature [see Sheehan v. City of 
sxracuse, 521 NYS 2d 207 (1987)]. It is noted that the Sheehan 
decision dealt specifically with fees for accident reports. 
Consec;;:uently, unless an act cf the State Legislature authorizes 
the fees in question, the Town, in my opinion, cannot charge more 
than twenty-five cents per photocopy. 

: hope that! have been of some assistance. Should any 
further questions arise, please feel free to contact me .. 

Sincerely, 

Robert J. Freeman 
Executive Director 

RJF:jm 

cc: Chief, Ticonderoga Police Department 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory qpinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. O'Brien: 

I have received your recent letter, which reached this 
office on OCtober 31. 

Your ing:uiry concerns a req:uest for records of the Office 
of the Sheriff of Rensselaer County. The request was denied by 
Undersheriff Edward J. Phillips on the ground that the material 
in question 1'is relevant to an active criminal investigation". 
He added that: "Therefore, your requests are denied, and,. as 
such, there are no appeals•. It is your view that the preceding 
statement is inconsistent with the Freedom of Information Law, 
for it denies :your right to appeal. 

You have requested my opinion on the matter. In this 
regard, I offer the following comments. 

First, the Freedont of Information Law clearly provides the 
right to appeal a denial of a request for-records. Specifically, 
section 89{4) {a} of the Law states in relevant part that: 

•any person denied access to a re-
cord may within thirty daye appeal 
in writing such denial to the head, 
chief executive or governing body-
of the entity, or the person there-
for designated- by- such- headi chief 
executive, or governing body, who 
shall within ten business days of 
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the receipt of such appeal fully ex
plain in writing to the person re
questing the records the reasons for 
further denial. or provide access to 
the record sought." 

Second, I have made several calls on your behalf to deter
mine the identity of the person to whom an appeal should be 
directed~ That person must, in my view, be designated pursuant 
to an agency's rules and regulations. 

By way of background, section 89(1) (b) {iii} of the Freedom. 
of Information Law requires the Committee on Open Government to 
promulgate regulations conceroing the procedural aspects of the 
Law~ The Committee has done so, and its regulations appear in 21 
NYCRR Part 1401. In turn, section 87(1) of the Freedom of Infor
mation Law states that: 

uthe governing body of each public 
corporation shall promulgate uniform 
rules and regulations for all agencies 
in such public corporation pursuant to 
such general rules and regulations as 
may be promulgated by the committee on 
open government in conformity with the 
provisions of this article, pertaining 
to the administration of this article." 

one aspect of the Committee's regulations includes a re
quirement that a person or body be designated to determine 
appeals regarding denials of access to records [see 21 NYCRR 
section 1401.7(a)J. 

Baaed on conversations with representatives of the execu
tive and legislative branches of Rensselaer County government, I 
have been led to believe that the Sheriff, as an independently 
elected official, considers his office to be separate from other 
entities of County gavernment and that the procedures and regula
tions concerning access to records applicable to the executive 
and legislative branches do not apply to the Office of the 
Sheriff~ If that is so, as an agency, I believe that the Office 
of the Sheriff should have- adopted the appropriate regulations 
under the Freedom of Information Law, and that those regulations 
should include the designation of a person to render determina
tions following appeals. 

If there are- no existing regulations- applicable to the 
Offiae of the Sheriff, I believe- that an appeal could he made to 
the Sheriff as the head of the agency in accordance with section 
89(4) (a) of the Freedom of Information Law. 
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I hope that I have been of aome assistance. Should any 
further questions arise, please feel free to contact me. 

RJF1jm 

Sincerely, 

~1.r~ 
Robert J. Freeman 
Executive Director 

cc; w. Warren McGreevy, Sheriff 
Edward J. Phillips, Undersheriff 
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. John Anthony 

The staf f o f t he Committee on Open Governme nt is a uthoriz ed to 
i ssue advisory opinio ns . The ensuing staff advisory opinion is 
based solel y upon t he fac ts presented in your correspondence. 

Dear Mr. Anthony: 

I have received your le t ter of October 29, which is 
addressed to the Chair and other members of the Commi ttee on Open 
Government. As indi c ated above , the staff of the Committee is 
authorized to respond on its behalf. 

Your inquiry pertains to a request for records sent via 
cert ified mail to the records access officer for the Village of 
Croton-on-Hudson. As of the date of your l e tter to this of fice, 
you had received no r esponse to the request. You have requested 
an adv i sory opinion concerning the matter. 

In this regard, I offer the f ollowing c omments. 

Firs t, the Freedom of I nformation Law a nd t h e regulations 
promulgated by the Commit tee on Open Gove rnmen t (21 NYCRR Part 
14 01 ) , whic h govern t he procedural a spects of the Law, prescribe 
time limits within which an agency must respond to requests. 
Specifically, section 89(3) of the Freedom of Information Law and 
sect ion 1401.5 of the Committee's regulations provide that an 
agency must r espond to a request within five business days of the 
receipt of a request. The response can take one of three forms. 
It can grant access, deny ac ces s, and if so, the denial should b e 
in writing stat i ng the reasons, or the receipt of a request may 
be ackna.-,ledged in writing if more than five business days i s 
necessary to review or locate the records and dete rmine rights of 
access. When t he receipt of the request· is acknow l edge d within 
five business days, the agency has ten additional business days 
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to grant or deny access. Further1 if no response is given within 
five business days of receipt of a request or within ten b~siness 
days of the ackn<Mledgernent of the receipt of a request, :he 
request ls conside=ed "constructively denied" [see regulations, 
sections 1401.S(d) and 1401.7 {c)). 

In my view, a failure to respond within the designated 
tirr,e limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
=eceipt of an appeal to render a determination. Moreove=, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89 ( 4 / {a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the ~reedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78•of the Civil Prac~ 
tice Rules [Floyd v. McGuir~, 87 AD 2d 388, appeal dismissed 
57 NY 2d 774- (1982)]. 

Second, I point out that each agency including a village, 
is req~ired to adopt rules and regulations consistent with the 
Freedom of Information Law and the Committee's regU.:ationsa 
Section 87 (1} (a) of the Law states that: 

"the governing body of each public 
corporation shall promulgate uniform 
rules and regulations for all agen
cies in such public corporation 
pursuant to such general rules and 
regulations as may be promulgated 
by the committee on open government 
in conformity with the provisions of 
this articlei pertaining to the ad
ministration of this article~" 

In the event that the Village has not promulgated the 
appropriate regulations~ copies of this opinionf the Committee's 
regulations and model regulations designed to enable agencies to 
easily adopt proper procedures will be sent to the Village. 

Please note that I have not telephoned or otherwise con
tacted any official of the Village of Croton-on-Hudson since the 
receipt of your letter. 
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I hope that I have been of some assistance .. 

RJF :jm 

Sincerely, 

R.kt-:s ,J/\/J--..-.___ 
, 
Robert J~ Freeman 
Executive Director 

cc: Records Access Officerf Village of Croton-on-Hudson 
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Mr. S~even Tiska 

-The staff of the Commit t ee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solel y upon the facts presented in your correspondence. 

Dear Mr. Tiska: 

I have received your letter of October 29, as well as the 
materials attached to it. 

As I understand the matter, you . have at-tempted without 
success to obtain records reflective of an •agreement" i nto which 
the Town of Masonville -has entered concerning ·p~operty located in 
the Town. It appears that you were given a copy- of a record • 
containing the Town Assessor's riotar ized signature on the Town's 
letterhead: however, the remainder of the document has been 
deleted. 

Whi le the nature of the documentation in which you are -
interested is not entirely clear, I offer the following general 
comments. 

First, the Freedom of Information Law is - app-1,ic;;able· -·to all 
agency records, and section 86(4) of the Law defines the ter m 
"record" broadly to include, 

"any informati-o-n -kept, held, f -U .. ed•, · · 
produced, reproduced by,- with or for 
an agency or the state -legislature, 
in any -physical -f -onn- whatsoever - • 
including, but -not limited to;-- re-
ports,- statements, examinat-ions, •· ·· • 
memoranda, -opinions, folders, - files, 
books, manuals, pamphlets, forms, 

_t: :t~.,. ...... 
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papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

Therefore, if t he information sought is kept, held, filed, pro
duced or reproduced by the Town, I believe that it would consti
tute a "record" subject to rights of access. 

Second, as a general matter, the Freedom o f Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are ava ilable , except to the extent that 
records or portions thereof fall within one or more grounds for 
d e nial appearing in section 87( 2 ) (a) through (i) of the Law. 
Assuming that the record sought is an agreement into wh ich the
Town has entered, I believe that it woul d be avai l able, for n one 
of the grounds for denial would apply. If such an agreement -was 
a p proved by the Town Board, as you inferred, the action to ap
prove the agreement should, in my vie w, have occurred at a meet
ing of t he Board. Further, any vote on the matter should be 
rnemoriali2ed in minutes of the meeting in which the vote was 
taken. It i s noted that the Open Meetings Law, section 106, 
requires that minutes include reference to motions, proposals, 
resolutions, action taken, the date and the vote of the members. 
Subdivision (3 ) of section 106 specifies that minutes must be ·• 
prepared and made available wi thin two weeks of the meetings to 
which they pertain. 

Third, if in response to a request for- a record, any por
tion of the record is wi t hheld, the regulations promulgated by 
the Committee on Open Government specify that the -reasons for the 
denial must be given in writing - (see 21 NYCRR Section 1401.2}. 
Further, an applicant may appeal -such denial pursuant to s e ction 
89(4) (a} of the Freedom of -Information Law. That provision 
states in relevant part that: 

"any person denied ac-0ess -to a re
cord may within thirty days appeal 
in writing such deni-al -· t O -the- head, 
chief executive or -governing body •· 
of the entity, or t -he• pe-rson the-:r:e
f.er -designated -by -such- head, chief 
executive,. or - governing body•,·· who 
shall within -ten business days -of · • • 
the receipt of . sucll a p peal f -ully- ex
plain in writing -to the person re
questing the - records the -reasons f0r
further denia-1, or provide access to 
the record sought." 
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Lastly, in the event that a response to a request indi
cates that the record cannot be located, section 89(3) of the 
Freedom of Inform.a tion Law states that an applicant may ask that 
they agency 9 certify that it does not have possession of such 
record or that such record cannot be found after diligent 
search." 

In an effort to enhance compliance with the Freedom of 
Information Law, a copy of this opinion will be sent to the Town 
Clerk. 

RJF:saw 

I hope that I have been of same assistance~ 

Sincerely, 

~.f~ 
Robert J. Freeman 
Executive Director 

cc: Pam John.son# Town Clerk 
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Mr. Leonard Mott 
#86-C-0269 
Collins Correctional Facility 
Helmuth, New York 14079-0200 

The staff of the Committee on Oen Government 
issue advisory oeinions. The ensu ng staff a 
based solely upon the facts presented in your 

Dear Mr. Mott: 

is authorized to 
isory opin on is 

corres _pondence. 

I have received your letter of October 30, as well as the 
correspondence attached to it. 

You inquiry concerns a denial of a request for a record 
mentioned during a pa-role release hearing~ The record, which was 
sent by the Monroe County District Attorney 1 s Office to the Par
ole Board, according to the correspondence, «contains the Dist
rict Attorney 1 s recommendation concerning parole." The request 
was denied by Monroe county under sections 87(2) (e} and (g) of 
the Freedom of Information Law. 

You have requested an advisory opinion -concerning the 
matter. In this regard, I offer the following ccm.unents. 

First, as a general matter, the Freedom of - Inf-orrna-tion -Law 
is based upon a presumption of access., Stated differently-, all 
records of an agency are available, except to -the extent that 
records or portions thereof fall within one or-ruore grounds for 
denial appearing in section 87(2} (a) through {i) of the Law. 

Second, while one of the grounds for denial cited in the 
correspondence would~ in my view, be of questionable validity, I
believe that the other constituted a proper basis for withholding 
withholding .. 

Second 87(2) {e) of permits an agency to withhold records 
that: 
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"are compiled for law enforcement purposes 
and which~ if disclosed, wou!d: 

i. interfere with law enforcement in
vestigations or judicial proceed
ings; 

ii. deprive a person of a right to a 
fair trial or impartial adjudica
tion; 

iii. identify a confidential. source or 
disclose confidential information 
relating to a criminal investiga
tionr or 

iv. reveal criminal investigative tech
niques or procedures, except routine 
techniques or and procedures. 

As I understa.t!d the circumstances surrounding the preparation of 
the record in question, section 87 (2} (e) likely would not be 
applicable, unless the record includes "confidential informationn 
relating to the investigation that resulted in your conviction. 

Section 87(2) (g} of the Freedom of Information Law enable 
an agency to withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i~ statistical or factual tabu
lations or data; 

ii. instructions. to staff that 
affect the public; 

iii. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits i;,erformed 
by the comptroller and the federal 
gave rnmen t .•• " 

It is noted that the language quoted above- contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such mate-rials consisting 
of statistical or factual information, instructions to-staff that 
affect the public, final agency policy or determinations or 
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external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion$ advice, recommendation and the like could in 
my view be withheld. 

If indeed the record sought consists of the Distr~ct 1 s 
recanmendation or opinion# it appears that the County had the 
authority to withhold the record. 

RJF:saw 

I hope that I have been of some assistance. 

Sincerely~ 

Robert J. Freeman 
Executive Director 
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Ms. Judith A. Michaels 
Chainnan, Village Committee 
Depew/Cheektowaga Taxpayers 

Association 
c/o 6 Park Place 
~epew~ New York 14043 

The staff of 
issue adviso 
based solely 

Committee on Open Government is authorized to 
o inions. The ensuin staff adviso opinion is 

upon the facts presente? in your ence. 

Dear Ms. Michaels: 

I have received your letter of October 30~ as well as the 
materials attached to it. 

According to your letter. you requested from the Village 
of Depew a subject matter list and a record indicating the name, 
title and salaey of every officer or employee of the Village of 
Depew. In response to the request, Joseph J~ Schultz, the Vil
lage Attorney, wrote that: 

"This request is too broad and unreason
able and you must specify exactly what 
you are requesting since there are items 
which cannot be made available such as 
death certificates, birth certificates, 
personnel records which are privileged 
and as such this request has to be 
denied. 

"In regard to your request for salary 
schedules, the Village Clerk will contact 
you to let you know the cost concerning 
the titles and salaries of all employees 
and if, at that time, you wish to secure 
these records, you will have to bring in 
a check for whatever the amount is prior 
to then for issuance to you." 
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Further, although the Village disclosed a record indicating sala
ries accorded to certain job titles, for reasons to be discussed 
later,= believe that the documentation provided to you is 
incomplete. 

You have requested clarification concerning issues invol
ving the records described above and the Village Attorney's 
response, with respect to the feee that may be imposed by the 
Village relative to •inspection~ clarificationf or search for 
records,n and concerning the Village's respcnsibility to "make 
known" the identities of a records access officer and a person to 
whom an appeal may be made. 

In this regard, I offer the following coounents. 

First, as a general matter, the Freedom of Information Law 
pertains to existing records and an agency need not create a 
record in order to satisfy a request, unless direction to the 
contrary is provided~ Such direction is included in the Law 
concerning the two records that you requested. The last sentence 
of section 89(3) of the Freedom of Information Law states that: 

11 Nothing in this article shall be cons
trued to reg:uire any entity to prepare 
any record not possessed or maintained by 
such entity except the records specified 
in subdivision three of section eighty-
seven ••• ~ 

Relevant to your requests are paragraphs {b) and (c) of subdivi
sion three of section eighty-seven. The cited provisions state 
that: 

•Each agency shall maintain ••• ~ 

(b} a record setting forth the name, 
public office address, title and 
salary of every officer of employee 
of the agency: and 

(c} a reasonably detailed current list 
by subject matter, of all records in 
the possession of the agency, 
whether or not available under this 
article. 11 

Based upon the foregoing, the Village is obliged to create, main
tain and disclose a nsubject matter list• and a record identifi
able to all Village officers a.Dd employees that includes their 
public office addresses, titles and salaries. 
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As such, I do not believe that your requests could be 
characterized as •too broad" or nunreasonable. 11 On the contrary, 
the reco~as fought are required to be prepared and maintained by 
the Village on an ongoing basis. Further, there have been re
quirements that those records must be maintained since the Free
dom of Infornl.i3-tion Law was enacted in 1974. 

It appears, too, that the Village Attomeyrs comments 
represent a misunderstanding of the function of a subject matter 
list. The list, in my view, is not required to identify every 
record of an agency. However, I believe that it must refer, by 
category~ in reasonable detail, to the kinds of records main
tained by an agency, "whether or not available" under the Freed.an 
of Information Law. W'h.ile certain records of the Village might 
justifiably be withheld under the Freedom of Inforniation Law, 
such aa birth and death certificates, I believe that a subject 
matter list must nonetheless refer to those kinds of records. 
stated differently, the subject matter list involves references 
to the kinds of records maintained by agencies; those references 
do not necessarily mean that the records are accessible under the 
Law .. 

The remaining issues relate to various provisions of the 
Freedom of Information Law and the regulations promulgated by the 
committee on Open Government. By way of background, section 
89(1) (iii) of the Freedom of Information Law requires the Ccmmit
tee on Open Government to promulgate regulations concerning the 
procedural aspects of the Law and fees. The CCJill'l'littee has done 
so, and its regulations appear in 21 NYCRR Part 1401. In turn, 
section 87(1) of the Freedom of Information Law states that: 

"the governing body of each public cor
poration shall promulgate uniform rules 
and regulations for all agencies in such 
public corporation pursuant to such gen
eral rules and regulations as may be 
promulgated by the camnittee on open• 
government in conformity with the provi
sions of this article, pertaining to the 
administration of this article.n 

One aspect of the regulations requires that the governing 
body of a public corporation, such as the Board of Trustees, 
"designate one or more persons as -records access officer by name 
or specific job title," [see section 1401. 2 (c)); another reg:uires 
the designation of a person or body to determine appeals follow
ing denials of access to records [see section 1401.7{b)l. In 
addition, section 1401~7(b) states in relevant part that: 
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"Denial of access shall be in writing 
stating the reason therefor and advising 
~he person denied access of his or her 
right to appeal to the person or body 
established to hear appeals, and that 
person or body shall be identified by 
name, title, business address and busi
ness telephone ntl'Oher. The records ac
cess officer shall not be the appeals 
officer .. " 

Lastly, with respect to fees, section 87 (1} (b) (iii} of the 
Freedom of Information Law permits an agency to charge up to 
twenty-five cents per photocopy, unless a statute, an act of the 
State Legislature, permits a different fee. Similarly, section 
1401.S(a) of the regulations states: 

"Except when a different fee is otherwise 
prescribed by statute: 

{a} Th.ere shall be no fee charged far 
the following: 

(1) inspection of records; 

{2} search for records; or 

(3) any certification pursuant to 
this Part. 

Enclosed is a copy of the regulations promulgated by the 
Committee. The regulations and a copy of this opinion will be 
fo:i:warded to Village officials. 

I hope that I have-been of same assistance. should any 
further questions arise, please feel free ta contact me. 

RJF:saw 
Encl. 

Sincerely, 

~ s ,frttl--, 
Robert J. Freeman 
Executive Director 

cc: Board of Trustees, Village of Depew 
Joseph J. Schultz, Village Attorney 
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-The staff of the Cc:mmittee on Open Government is a uthorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solel y upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Ms. Moore: 

I have received your letter of October 20 and the c o r res
pondence attached to it. 

According to your l etter, you requested inf o rma tion f rom 
the Department of Social Services concerning "a breakdown of the 
services p r ovided by Northern Adirondack Planned Parenthood." 
Although you specified that y our request d i d not involve names or 
other identifying details, you wrote that the information wae 
"refused on the grounds that it would be violating confidentiali
ty. 11 You asked whether a denial on that basis was "legal.•• 

You also referred to request for the 1988 report by the 
same organization made to the Office of Charities Registration. 
The r equest was apparently returned to you with a statement that 
the report had not yet b een submitted. You asked whether there 
is a deadline for the submissi on of the report . 

In this regard, I o ffer the following comments. 

Fir st, having reviewed the response to your- request pre
pared by the Records Access Officer at the Department of Social 
Services, I do not believe that the request was denied for rea
sons of confidentiality. Rather, the Department apparently does 
not maintain the i nformation sought in a manner that permits its 
retrieval. As indicated by the Records Access Of fic er, section 
89(3) of the Freedom of Information Law states in part that an 
agency i s not required to create or prepare a record in response 
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to a request. My understanding of the matter is that the Depart
ment does not have the capacity, due to the method by which it 
maintains information in its computers, to generate the informa
tion in which you are interested. If that is so, I believe that 
the response to you request was appropriate and consistent with 
the Freedom of Information Law. 

Second, I have contacted the Office of Charities Registra
tion on your behalf in an effort to obtain information relating 
to your comments. I was informed that the deadline for submis
sion of the kind of report to which you referred is May 15, and 
that an extension of the time for filing until November 15 may be 
requested. Nevertheless, I was also told that the report in 
question was received by the Office of Charities Registration in 
April and that it will be disclosed to you on request. It was 
indicated further that there had been no record of your having 
made a request since 1986~ 

I hope that the foregoing serves to clarify the matter and 
that I have been of some assistance. 

RJF:eaw 

Sincerely, 

~~J,~ 
Robert J. Freeman 
Executive Director 
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The staff of the Cmrunittee on Open Government- is authorized to. 
issue advisory opinions. The eneulna staff advlsocy o~nion la 
baaed solely upon the facts preeente in your correspo ence. 

Dear Mr. Brown, 

As you are aware~ I have -received your letter of 
2 and the correspondence attached to it. 

You have sought an advi-sory opinion conoeming a reque 
made under the Freedom of Information Law. 'rhe request invor 
a "list of all employees of the Tray Housing Autbority, tbei 
race and their canpeneation. • ,., 

~ . ~1-;, 
In this regard, I offer the following canments. 

First, as a ·general matter, -~the- Preeden of -L~ormation L.aw 
pertains to extsting records, and an agency need~Gt create a ~ 
record in order, .to satisfy a request, unless direction to the-- ~ 
contrary is provided. The last seatence of section 89(3) of ~ 
Freedan of :Information Law states that:. ·· 

8Nothing in this article shall be cons~
~rued to require any Emtity to prepaE=e 
any record not -possessed or mainta ·-nedVby 
such entity except the records specified 
in subdivision three of section 

C 
~ighty-seven ••• ~ *·•~,.~~1,,_. 
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As such, if no record is maintained by the Authority containing 
the information sought, there woul.d be no obligation to create 
such a record on behalf of an applicant. 

Second, however, a record similar to that requested mus~ 
be maintained by the -Authority pursuant to paragraph (b) 
division three of section eighty-seven of the Freedom of 
tion Law. The cited provision states that: 

•Each agency shall maintain ••• 

(b) a record setting forth the name, 
public office address, title and 
salary of every officer or employee 
of the agency ••• " 

Based upon the foregoing, the Authority is obliged to create 
maintain a record identifiable to all officers and employees 
includes their public office addresses, titles and salaries. 

La&tly, as a general matter, the Freedan of Information 
Law is based upon a pres\lll\ption of access. Stated differently, 
all records of an agency are available, except to the extent --that 
records or portions thereof fall within one or more grounds for~ 
denial appearing in section 87(2) (a) through (i) of the Law. ~~~It~~11 

_- •• ~ ~·· t'. 

One of the grourids for denial:, section 81(2) (b), permits~. 
an agency to withhold records t.o the- -extent that ·· diselosure woul.cl · 
constitute •an unwarrant.ed invasion of personal -privacy•. ·• W.hil.e-: 
the courts have found in a variety of contexts that records r8"le
vant -to the performance of pliblic empl-oyees' • o~ficial . duties &1:e 
available, an indication of the race ef a public employee would~ 
not, in my view, be relevant to- the -- performance of one's duUea .. 
Consequentl-y.,•-' to the extent that- records identify a publie elllP,:;t11 

loyee by rac~,- I believe that disclosure would result in an li:nr~ 
warranted invasion of personal privacy. 

•. ' 
I hope •that I- -have been -of s.G1D.e- -assistanae .. •· -- Shoul.d 

further questions arise, please feel free to on~act me. 

RJF:eaw 

s ·incerely, 

;~d:.~ 
Robert- .J .•. Fr.e.eman • 
Executive Director 
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November 16, 1989 

The staff of t he Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff adv isory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Britt: 

As you are aware, I have received your le t ter of October 
28 and the materials attached to it. 

Accordi ng to the materia ls, the New York Times reported on 
November 7, 1970, that on the preceding day "an i dentified y outh 
plunge d from the 67th f loor of the Empire State Building." You 
requested the name of the youth from the New York City Pol i ce 
Department. Your request was denied, and o n appeal, the denial 
was affirmed, citing sections 87 (2) {b) and (e) (i i i) of the Free
dom of Information Law. 

You have requested an advisory opinion "explaining ••• how 
t his denial could be valid." In thi s regard, I offer the foll ow
ing comment s. 

First, as a general matter, t he Freedom o f rnfonnation Law 
is based upon a presump tion of access. Stated differently, all 
r ecords of an agency are available, except to the extent tha t 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87 (2) (a) through (i) of the Law. 

Secon d, based upon the sparse fac ts that have been 
provided, it is unclear whether the death occurred a s a res ult of 
an accident, a suicide, or criminal activity. 

If the death was the result of an accident or criminal 
activi ty, i t would appear that a record identifying the victim 
should be d i sclosed. One of the provisions c i ted by the 
Department, section 87 (2) (e) (ii i), enables an agency to withhold 
records compiled for law enforcement purposes and which, if 
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disclosed, would "identify a confidential source of disc:ose 
confidential information relating to a criminal investigation." 
The asse~tion of the quoted provision is, in my view, premised 
upon the fact that a criminal investigation was conducted. If 
that was so, records relating to the investigation might :ustifi
ahly be withheld. However, it would be difficult in my view to 
justify withholding the identity of the victim. If the death was 
caused by an accident, sectlon 87 (2) (e} would not apparently 
apply. 

If the death was the result of a suicide# the o~~er basis 
for denial offered by the Departnent~ section 87(2} {b), might 
conceivably apply. That provision permits an agency to withhold 
records to the extent that disclosure would constitute an 
unwarrar:ted invasion of personal privacy. It has been held that 
nwhen rights of personal privacy are involved, the exercise of 
the rights are :!.imited to the living ••• 11 [see Tri-State 
Publishers v. City of Port Jervis, 523 NYS 2d 954 (1988)] .. 
However, it might be contended that disclosure of the identity of 
a suicide victim might result in an unwarranted invasion of 
personal privacy with respect to the victim1 s family members due 
to the close =elationship between the victim and the family. In 
essence, it might be argued that a suicide of an individual 
represents an intimate personal detail regarding the lives of 
that person's family. I am unaware of any judicial decisions 
dealing specifically with the issue. As such, unless the 
Department chooses to disclose, it appea~s that the matter can be 
resolved only by :neans of litigation .. 

I regret that I cannot be of greater assistance. 

Sincerely, 

J~~1r{~ 
Executive Director 

RJF:saw 

cc: Eileen Millett, Assistant Deputy Commissioner 
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November 20, 1989 

The staff of the Committee on Open Gove::rnment is authorized to 
issue advisory opinipns. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Drake: 

I have received your letter of November 1, which relates 
to a request for records of the Erie County Department of central 
Police Services (ECDPS). 

According to your letter, in a request dated August 20, 
you sought from ECDPS copies of records prepared by that agency 
relating to Peoale v. Drake~ The Laboratory Director of the 
agency responde on October S, stating that your request had been 
forwarded to the County Atto::mey 1 s office. You added that the 
services provided by ECDPS involved ballistics tests performed at 
the request of the Niagara County Sheriff's Department and/or the 
District Attorney's Office5 It is your view that the records 
sought should be disclosed, for the "matter has been disposed of 
by the courts", and because disclosure would not result in any of 
the damaging effects described in section 87{2) {e) of the Freedom 
of Information Law. 

In this regard, I offer the following comments. 

Firstr as a general matter, the Freedom of Information Law 
is based upon a presumption of access~ Stated differently, all 
records of an agency are a•vailable, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87{2) (a) through (i} of the Law. 

Second, from my perspective, two of the grounds for denial 
may be relevant to your inquiry~ 
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Specifically, section 87 (2) (g) states that an agency may 
withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; 

iii. final agency policy or de
terminations; or 

iv. external audits, including 
but not limited to audits performed 
by the ccmptroller and the federal 
govern.men t ••• 11 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials ~.ay be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the publici final agency policy or determinations or ex
ternal audits must be made available, unless a different basis 
for denial is applicable. Concurrently, those portions of 
inter-agency or intra-agency materials that are reflective of 
opinion, advice1 recommendation and the like could in my view be 
withheld. It wouid appear that the records in question consist, 
at least in part. of statistical or factual information that 
should be disclosed unless a different ground for denial may be 
asserted. 

The other provision of potential significance is section 
87(21 (e), which permits an agency to withhold records that: 

"are compiled for law enforcement 
purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or judicial proceed
ings; 

ii. deprive a person of a right to 
a fair trial or impartial adjudica
tion, 

iii. identify a confidential- sour•ce 
or disclose confidential information 
relating to a criminal investigation1 
or 
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iv. reveal criminal investigative tech
niques or procedures, except routine 
techniques and procedures ••• " 

Under the circumstances, ~t appears that mast relevant is section 
87 (2) (e) (iv). The leading decision concerning that provision is 
Fink v. LefkCJJiitz, in which the Court of Appeals held that: 

"The purpose of this exemption is 
obvious. Effective law enforcement 
demands that violators of the law 
not be apprised of the nonroutine 
procedures by which an agency obtains 
its information (see Frankl v Securities 
& Exch. Comm., 460 F2d 813, 817, cert 
den 409 US 889}. HO'w'ever beneficial 
its thrust, the purpose of the Freedom 
of :nformation Law is not to enable 
persons to use agency records to 
frustrate pending or threatened in
vestigations nor to use that infor
mation to construct a defense to 
impede a prosecution. 

"To be distinguished from agency re-
cords compiled for law enforcement 
purposes which illustrate investigative 
techniques, are those which articulate 
the agency 1 s understanding of the rules 
and regulations it is empowered to enforce. 
Records drafted by the body charged with 
enforcement of a statute which :merely 
clarify procedural or substantive law 
must be disclosed. such information in 
the hands of the public does not impede 
effective law enforcement. on the con
trary, such knowledge actually encourages 
voluntary compliance with the law by 
detailing the standards with which a• 
person is expected to comply, thus allow
ing him to conform his conduct to- those 
requirements {see Stokea -v Brennan, 47-6 
F2d 699, 702; Hawkes v Internal Revenue 
Serv., 467 F2d 787, 794-7951 Davis, 
Administrative Law (1970 Suppl, section 
3A, p 114 l. 

1rindicative, but -not necessarily dispositive1 
of whether investigative techniques are-non
routine is whether-disclosure -of those pro
cedures would give rise to a substantial 
likelihood that violators could evade de-
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tection by deliberately tailoring their 
conduct in anticipation of avenues of in
quiry to be pursued by agency personnel. ~ .. " 
[47 NY 2d 568, 572 (1979) J. 

~o the extent that the records in which you are interested 
were "compiled for law enforcement purposes" and disclosure would 
enable people to evade law enforcement activities, they could in 
my view be withheld. Other aspects of the records~ however, 
would likely be available. 

Lastly, in view of the delay in response to your request, 
I point out that the Freedom of Information Law and the regula
tions promulgated b:Y the Committee on Open Government (21 NYCRR 
Part 1401)~ which govern the procedural aspects of the Law, pres
cribe time limits within which agencies must respond to requests. 
Specifically, section 89{3) of the Freedom of Information Law and 
section 1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business daye of the 
receipt of a request. The response can take one of three formsa 
It can grant access, deny access, and if so, the denial should be 
in writing stating the reasons, or the receipt of a request may 
be acknowledged in writing if more than five business days is 
necessary to review or locate the records and determine rights of 
access. When the receipt of the request is acknowledged within 
five business days, the agency has ten additional business days 
to grant or deny access~ Further, if no response is given within 
five business days of receipt of a request or within ten business 
days of the ackno,;ledgement of the receipt of a request, the 
request is considered "constructively denied" [see regulations, 
sections 1401. 5 (d) and 1401. 7 (cl). 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days frcm the 
receipt of an appeal to render a de termination.. Moreove•r, copies 
of appeals and the determinations that fella.,; must be sent to the 
Committee [see Freedom of Information Law,. section 89 (4) (a}]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten-business days of 
the receipt of the appeal as required under section 89{4} (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Flo¥,'! v. McGuire, 2d 87 AD 2d 388, appeal dismissed 
57 NY 2d 774 (1982) l. . 
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I hope that I have been of some assistance. 

Sincerely, 

~-:T.lw-___. 
Robert J. Freeman 
Executive Director 

RJF:jm 

cc: Mr. Dujanovich, Laboratory Director 
Daniel Kane, Office of the County Attorney 
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STATE OF NEW YORK 
DEPARTMENT OF STATE 
COMMITTEE ON OPEN GOVERNMENT 

1$2 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(5181414·2518, 2791 

November 20, 1989 

Mr,. Kevin L. Brewington 
#87-D-0034 
P.O. Box 149 
Attica, New York 14011 

The staff of t~e Committee on open Government is authorized to 
ie~ue advisocy opinions~ The ensui~ staff advisory OJ?inion Is 
baaed solely upon the facts present in your correspondence. 

Dear Mr,. Brewington: 

I have received your letter of October 29. 

You wrote that you requested information under the Freed.an 
of Information Law and the "Privacy Act n from the Albany Medical 
Center, the Albany County Rape crisis Center and the Albany coun
ty Probation Department. According to your letter, none of those 
entities responded to your requests. 

In this regard, I offer the follOW"ing comments. 

First, the Freedom of Information Law is applicable to 
agency records. For purposes of that law, the term "agency" is 
defined to mean: 

•any state or municipal department, 
board, bureau, division, canmission, 
committee, public authority, public 
corporation, council, office or other 
goverrunental entity performing a 
gOVernmental or proprietary function 
for the state or any one or more muni
cipalities the-reof, -except the judi
ciary or the state legislature" 
(see section 86(3)), 
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Based upon the foregoing, the Law generally applies to records 
maintained by entities of state and local government, including 
county agencies* However, the Freedom of Information Law does 
not extend to records of private entities, such as the Albany 
Medical Center. 

second, the Personal Privacy Protection Law pertains to 
state agencies~ The definition of nagencyn in that statute 
[section 92(1}] specifically excludes units of local government 
and offices of district attorneys~ As such. the Personal Privacy 
Protection Law would not be applicable to any of the entities 
identified in your letter. 

Third, the regulations promulgated by the committee on 
Open Government (21 NYCRR Part 1401} require that each agency 
subject to the Fre&dom of Information Law designate one or more 
"records access officers .. 11 The records access officer has the 
duty of coordinating an agency's response to r0e1ueste for 
records~ and requests should be directed to the records access 
officer. While I an unaware of the identity of the records ac
cess officer designated by the Albany County District Atto:mey, I 
believe that the records access officer for other Albany county 
agencies is the County Clerk, Thom.as Clingan~ 

It is noted that section 89(3) of the Freedom of Informa
tion Law requires that an applicant reasonably describe the re
cords sought. Therefore, a request should include sufficient 
detail to enable agency officials to locate the records. 

Lastly, the Freedom of -Information Law and the•-Committee's 
regulations prescribe time limits within which agencies must 
respond to requests. Specifically, section 89(3) of the Freedom 
of Information Law and section 1401.5 of the cc:m:nittee's regula
tions provide that an agency must respond to a request within 
five business da.ys of the receipt of a request. The respanse can 
take one of three forms,. rt can grant access, deny- •access, and 
if so, the denial should be in writing stating the reasons, or 
the receipt of a request may be acknow,ledged in writing if more 
than five business days ie necessaxy to review or locate the 
records and determine rights of access.- Whe-n- the receipt.-of-•tbe -
request is ackna,;ledged within -fi-ve business days, the agency: has 
ten additional business days to-grant or'"deny access. Further. 
tf no response is given within five business -days of receiPt of a 
request or within ten business days- of -the- acknowledgement- -of the 
receipt of a request, the request ia considered nconstructively 
denied" [see regulations, sections 1401.S{d) and 1401.7 (c)l 
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In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. :Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4) {a}]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Fl9Yd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

Enclosed for your consideration are copies of the Freedom 
of Information Law and the regulations promulgated by the Camnit
tee. This office has the authority to advise with respect to the 
Freedom of :nformation Law .. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:saw 
Enclosures 

Sincerely, 

~1.,f~ 
Robert J.. Freeman 
Executive Director 
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The staff of 
issue adviso 

the Committee on Open Government ~s authorized to 
o inions. The ensuin staff advisory o inion is 

base solely the facts presente in your correspondence. 

Dear Mr. Drake: 

I have received your letter of October 31, as well as the 
correspondence attached to it. 

According to the materials, on August 20, you requested 
from the Niagara County Sheriff 1 s Department nall records which 
that agency prepared, produced or duplicated, and relate to the 
matter of People~~ Drake, Indictment No. 7205 ••• •. In re
sponse to that request, Chief Deputy Sheriff John T. Taylor 
informed you that the Department did not investigate the matter 
and maintained no records falling within the scope of your 
reguest. You followed that response with a second request dated 
September 27 in which you described certain events and facts that 
led you to contend that the Department does maintain the records 
sought. In response to that request, Chief Deputy Taylor wrote 
on October 24 that: "It is the policy of the Niagara county 
Sheriff's Department not to release criminal investigative re
ports to interested persons without a court order or subpoena". 
He added that the request was sent to the County Attorney for 
further review and that he would inform you of the result upan 
nnotification of a decision by that office". 

In this regard, I offer the following comments. 

First, I believe that the "policy" described by Chief 
Deputy Taylor is inconsistent with the Freedom of Information 
Law. That statute ie applicable to all agency records, and sec
tion 86 (4) of the statute defines the term "record" broadly to 
include; 
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"any information kept, held, filed, 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoev~r 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions, folders. files, 
books, manuals, pamphlets, forms, 
papers. designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes.n 

Based on the foregoing, docunentation maintained by the Sheriff's 
Department that fall within the scope of your request are, in my 
view, "records• subject to rights of access conferred by the 
Freedorr. of Infor~ation Law. 

Second, with respect to rights of access, the Freedom of 
Information Law is based upon a presumption of access. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 87(2} (a) through (i) 
of the Law~ Since I am unfamiliar with the contents or the 
effects of disclosure of the records sought, I cannot offer 
specific guidance concerning rights of access to the records. 
However, the following paragraphs will review the grounds for 
denial that may be significant. 

Of potential significance is section 87(2) {b) of the Free
dom of Information Law, which permits an agency to withhold re
cords or portions thereof when disclosure would constitute nan 
unwarranted invasion of personal privacy". It might be appli
cable relative to the deletion of identifying details in a vari
ety of situations, i.e., where a record identifies a confidential 
source or a witness, for example. 

Perhaps the most relevant provision concerning access to 
investigative records maintained by a law enforcement agencies is 
section 87(2) (e), which permits an agency to withhold records 
that: 

"are compiled for -law enforcement pur
poses and which 1 if disclosed. would: 

i ~ interfere with law enforcement 
investigations or judicial proceedings; 

ii. deprive a person of a right to a 
fair trial or impartial adjudication; 



Mr. Robie J. Drake 
November 20, 1989 
Page -3-

iii. identify a confidential source or 
disclose confidential information re
lating to a criminal investigation~ or 

iv. reveal criminal ir.xvestigative tech
niques or procedures, except routine 
techniques and procedures. 11 

In my view-, the foregoing indicates that records compiled for law 
enforcement purposes can only be withheld to the extent that 
disclosure would result in the harmful effects described in sub
paragraphs (i) through (iv) of section 87 (2) (el. 

Another possible ground for denial is 
which permits withholding to the extent that 
endanger the life or safety of any person•. 
withhold on that basis is dependent upan the 
stances concerning an event* 

section 87 (2) (fl, 
disclosure "would 
The capac:.ty to 
facts and circum~ 

The last relevant ground for denial is section 87 (2) (g). 
The cited provision permits an agency to withhold records that: 

•are inter-agency or intra-agency 
materials which are not; 

i. statistical or factual tabu
lations or data: 

ii. instructions to staff that 
affect the public; 

iii. final agency policy or de
terminations, or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• n 

It is noted that the language quoted above contains what in-ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or ex
ternal audits must be made available, unless a different ground 
for denial applies. concurrently, those portions of inter-agency 
or intra-agency :materials that are reflective of opinion, advice, 
recommendation and the like could in my view be withheld. 
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Investigative records prepared by employees of a law en
forcement agency could in my view be considered as "intra-agency 
materials"a Those records might include opinions or recommenda
tions made by police officers or others that could be withheld 
under section 87 (2) (g). 

In sum, as suggested in the preceding commentary, rights 
of access to records, as well as an agency's authority to with
hold records, are largely dependent upon the contents of the 
records and the effects of their disclosure. 

Lastly, as indicated in previous correspondence, the Free
dam of Information Law and the regulations promulgated by t~e 
Committee on Open Government {21 NYCRR Part 140l}t which govern 
the procedural aspects of the Law, prescribe time limits within 
which agencies must respond to requests. Specifically, section 
89(3) of the Freedom of Information Law and section 1401.5 of the 
Committee's regulations provide that an agency must respond to a 
request within five business days of the receipt of a request. 
The response can take one of three forms. It can grant access, 
deny access, and if so, the denial should be in writing stating 
the reasons, or the receipt of a request may be acknc,.,1ledged in 
writing if more than five business days is necessary to review or 
locate the records and determine rights of access~ When the 
receipt of the request is acknoiwledged within five business days, 
the agency has ten additional business days to grant or deny 
access. Further, if no response is given within five business 
days of receipt of a request or within ten business days of the 
acknowledgement of the receipt of a requestt the request is con
sidered nconstructively denied• [see regulations, sections 
1401.S (d) and 1401.7 (c)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination4 Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4) (a)]. 

In addition, it has been held that when an- appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal ae required under section 89(4) (a} of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to -a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 
57 NY 2d 774 (1982) J. 
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In an effort to enhance compliance with the Freedom of 
Information Law, a copy of this opinion will be sent to Chief 
Deputy Taylor. 

I hope that I have been of some assistance. 

Sincerely, 

Robert J. Freeman 
Executi~e Director 

RJF :jm 

cc: John T. Taylor, Chief Deputy Sheriff 
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The staff of the Committee on Open Government is authorized to 
issue advisofY opinions. The ensuinx staff advisory opinion is 
based solely upon the facts presente in your correspondence. 

Dear Mr. Jozic: 

I have received your letter of October 28, in which you 
requested that this office investigate what you characterized as 
nmisconduct• on the part of the Ulster County District Attorney~ 

According to your letter, you directed requests under the 
Freedom of Information Law to the District Attorney on June 14 
and September 7. Neither request was answered. 

!n this regard, ! offer the following comments. 

First, the Committee on Open Government has neither the 
authority nor the resources to conduct an ninvestigation°. 
Nevertheless, the Committee is authorized to advise with respect 
to the Freedom of Information Law. 

Second, in conjuncti,on with the facts a.s you- described 
the, I point out that the regulations p~omulgated by the com
mittee on Open Government (21 NYCRR Fart 1401), which govern the 
procedural aspects of the Freedom of Information Law, require • 
that each agency designate one or more •records aocess officers•. 
The records access officer has the duty to coordinate an agency's 
respOnse to requests, and a request should be made to the records 
access officer. 
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Second, for future reference, the Freedom of !nfor.mation 
Law and the Committee's regulations prescribe time limits within 
which agencies must respond to requests. Specifically, section 
89 (3) of the Freedom of Information Law and section 1401 .. 5 of the 
Committee's regulations provide that an agency must respond to a 
request within five business days of the receipt of a request. 
The response can take one of three forms. It can grant access, 
deny access, and if so, the denial should be in writing stating 
the reasonst or the receipt of a request may be acknowledged in 
writing if more than five business days is necessary to review or 
locate the records and determine rights of access. When the 
receipt of the request is acknowledged within five business days, 
the agency has ten additional business days to grant or deny 
access. Further, if no response is given within five business 
days of receipt of a request or within ten buainess days of the 
acknowledgement of the receipt of a request, the request is con
sidered "constructively denied" [see regulations_. sections 
1401.S(d) and 1401.7 (cl]. 

In my view, a failure to respcnd within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freed0tn. of Information Law, section 89 {41 (a) J ~ 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 87 AD 2d 388• appeal dimnissed 
57 NY 2d 774 (1982) J. 

Third, with respect to rights of access, the Freedom of 
Information Law is based upon a presumption of access-•. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 07·(2l (a) through (i) 
of the Law. Since I am unfamiliar with the contents or the 
effects of disclosure of the rec,ords sought, I cannot -of fer
specific guidance concerning rights of access to -the records.
However, the following parag:raphs will review the grounds for 
denial that may be significant. 
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Of potential significance is section 87(2) {b} of the Free
dom of Information Law, which permits an agency to withhold re
cords or portions thereof when disclosure would constitute Han 
unwarranted invasion of personal privacy". It might be appli
cable relative to the deletion of identifying details in a vari
ety of situations, i6e., where a record identifies a confidential 
source or a witness, for example~ 

Perhaps the most relevant provision concerning access to 
investigative records maintained by a law enforcement agencies is 
section 87(2) (e), which pennits an agency to withhold records 
that.; 

Hare compiled for law enforcement pur
poses and which, if disclosed,,would: 

i. interfere with law enforcement 
investigations or judicial proceedings: 

11a deprive a person of a right to a 
fair trial or impartial adjudication; 

iii. identify a confidential source or 
disclose confidential information re
lating to a criminal investigation, or 

iv~ reveal criminal investigative tech
niques or procedures, except routine 
techniques and procedures .. n 

In my view, the foregoing indicates that records compiled for law 
enforcement purposes can only be withheld to the extent that 
disclosure would result in the harmful effects described in sub
paragraphs (i) through (iv) of section 87 (2) (e). 

Another possible ground for denial is 
which permits withholding to the -extent that 
endanger the life or safety of any pereonn. 
withhold on that basis is-dependent upon the 
stances concerning an event. 

section 87 (2) (f), 
disclosure "woUld 
The capacity to 
facts and circum-

The last relevant ground for denial is secti-0n 87(2) {g). 
The cited provision permits an agency to withhold records that: 

Hare inter-agency or intra-agency 
materials which are not: 

i. statistical.or factual tabu
lations or data; 

ii. instructions .to staff that 
affect the public, 
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iiia final agency policy or de
terminations: or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government .. ,.." 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or ex
ternal audits must be made available, unless a different ground 
for denial applies .. Concurrently, those portions of inter-agency 
or intra-agency materials that are reflective of opinion, advice1 
recommendation and the like could in my view be withheld. 

Investigative records prepared by employees of a law en
forcement agency could in my view be considered as "intra-agency 
rnaterials 11

~ Those records might include opinions or recommenda
tions made by police officers or others that could be withheld 
under section 87(2) (g). 

In sum, as suggested in the preceding camme-ntary, rights 
of access to records, as well as an agency 1 s authority to with
hold records, are largely dependent upon the contents of the 
records and the effects of their disclosure. 

Lastly, since one aspect of your request- involved an 
opportunity to view utangible evidence", it is• noted that the 
Freedom of Infonnat-ion Law pertains to records. Further, it has 
been held that physic-al evidence is not subject to the Freedom 
of Information Law [see Allen v. StrojnOW"aki, 129 AD 2d 700 
(1989) l. 

In an effort to enhance compllance with the--Freedom of 
Information Law, a •copy of this opinion will be sent to the 
Ulster County District Attorney. 

RJF;jm 

I hope that I have been of some assistance. 

Sincerely, 

~-1.~. 
Robert• J. Freem~ 
Executive Director , 

cc: Michael Kavanagh, Ulster County District Attorney 
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The staff of the Committee on Oen Government 
issue advisoui: opinions. The ensu ng staff a 
based solely upon the facts presented in your 

Dear ¥.s. Hochberg: 

is authorized to 
isory op~nion is 

corres;Eondence., 

I have received your letter of Novrunber 3 in which you 
requested an advisory opinion concerning the Freedom of Informa
tion Law. 

According to your letter1 news articles indicate that uthe 
State Investigation Ca:nmission completed a study of Westchester 
County's Commissioner of Public Safety Anthony Mosca, and sent 
the completed report to county Executive O'Rourke and to Ccrnmis
sioner Mosca. 11 Both of them have refused to release the report~ 
You haved asked whether they can ''be required to make the report 
avallable under the Freedom of Information Law." 

In this regard, :;: of fer the following ccmments. 

First~ as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available1 except to the extent tt.at 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87{2) (a) through {i) of the Law. 

Second, I believe that records maintained by the Camnis
sion can be withheld on the ground that they are specifically 
exempted from disclosure by statute in accordance with section 
87(2} {a} of the Freedom of Information Law. The statutes per
taining to the Canmission are found in the Unconsolidated Lawe# 
and section 2 (11) {d) of Chapter 254 of the Unconsolidated La~s 
states in part that: 
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"Unless otherwise instructed by reso1u=.ion 
adopted by a ~ajority of the members of 
r.he commission, every wit:r:ess attending 
before the commission shall be examined 
privately and the corunission shall not 
ma~c pliblic the particulars of such 
examination. 11 

Further~ section 5 of Chapter 254 states that: 

11 Any person conducting or participatjng in 
any exair.ination or investigation who shall 
disclose to any person other than the 
commission or an officer having the pa,,ier 
to appoint one or more of the co:mnission
ers the name of any witness examined, or 
any information obtained or given upon 
such examination or investigation~ except 
as directed by the governor or commission, 
shall be guilty or a misdemeanor. 11 

u~der the circumstances, it appears that the Cc.inmiseion 
~as in its discretion chose~ to disclose its report to the County 
Executive and to Corrmissioner Mosca. In ny opinion, once the 
report comes into the possession of those officials, it becomes 
subject to the general provisions of the Freedom of Information 
Law and would not be exempted from disclosure by statute. 

This is not to suggest, however, that the report must 
necessar~ly be disclosed. Although I aro unfamiliar with the 
contents of the report in question, there may be several grounds 
for denial that could appropriately be asserted~ 

Of potentia~ significance is sect~on 87{2) (b} of the Free
dom of Information Law, which permits an agency to withhold re
cords or portions thereof when disclosure would constitute "an 
unwarranted invasion of personal privacy." It is noted that there 
are numerous decisions that :pertain to the privacy of public 
employees. !n brief, the courts have held that pc.blic en,.ployees 
enjoy a lesser degree of privacy than others~ for it has been 
found in various contexts that public employees are required to 
be ~ore accountable than others. Moreover, with respect to re
cords pertaining to public employees, the courts have found that, 
as a general rule, records that are relevant to the performance 
of a public employee's official duties are available, for disclo
sure in such ir.stances would result in a permissible rather than 
an unwarrar.ted invasion of personal privacy (see Farrell v. 
Village Board of Trustees, 372 NYS 2d 905 {1975); Capital News-
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pa:eers v. Burns, 67 NY 2d 562 (19 86} 1 Scaccia v. RYS Division 
of State Police, 138 AD 2d 50 {1988); Sinicropi v. County of 
Nassau, 76 AD 2d 838 (19 80): Ganr..ett Co. v. County cf Monroe, 
45 NY 2d 954 (:978}; Montes v. State, 4D6 NYS 2d 664 (Court of 
c:airns, 1978) r Steirnr.etz v. Board of Education, East Moriches, 
Sup, Ct., Suffo:k Cty,. NYLJ, Oct. 30, 1980). 

i ... ,.other ground for denial of possible significance is 
section 87 (2) (g}, which states that an agency rr.ay withhold re
co~ds ::hat: 

"are inter-agency or intra-agency 
materials which are not: 

i~ statistical or factual tabu
lations er data; 

ii. instruc~ions to staff that 
affect the public; 

iii. final agency policy or de
terminations; or 

iv. external. audits, ~ncluding 
but not limited to audits performed 
by the comptroller and the federal 
government ••• 11 

It is noted that the language quoted above contains what in ef
fect is a double negative~ While inter-agency or intra-agency 
materials may be witb.held, portions of such materials consisting 
of statistical or factual information, instructicns to staff that 
affect the public~ final agency policy or determinations or 
external audits must be made available. concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advicep recommendation and the like could in 
tty view be withheld. 

Based upon the provisions described above and the judicial 
dete:::r:i.inations cited earlier, I believe that a record reflective 
of final disciplinary action taken against a public employee is 
available, for, as stated in Geneva Printing and Donald c. Had
ley v. V'.;.llage of Lyons, {Sup. Ct., Wayne Cty., V.arch 25, 
1981), such a record would 1'deal with a matter of public concern~ 
that being a public employee's accountability for misconduct.n On 
the othe~ hand, when allegations or investigations of misconduct 
have not yet been determined or did not result in disciplinary 
action, or have resulted in recommendations, the records relating 
to such an investigation might justifiably be withheld, for dis~ 
closure might, depending upon the circumstances, result in an 
unwarranted invasion of personal privacy [see e.g., Herald Com

School District of Cit of racuse, 43C NYS 2d 460 
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A1so relevant to rights of access to investigative records 
is section 87 (2) (e), which permits an agency to withhold records 
that: 

11 are compiled for law enforcement purposes 
and which. if disclosed* would: 

L interfere with law enforcement 
investigations or judicial proceedings; 

ii. 
fair 

deprive a person of a right to a 
trial or impartial adjudication; 

~11. identify a confidential source or 
disclose confidential information re
lating to a criminal investigation; or 

iv. reveal criminal :tr:vestigative tech
niques or procedures, except routine 
~echniques and procedures." 

In my view~ t!:e foregoing indicates that records compiled for law 
enforcement purposes can only be withheld to the extent that 
disc:osure would ~esult in the harmful effects described in sub
paragraphs (i) through (iv) of section 87 \2} {e}. 

In sum, as suggested in the preceding ccmmenta:::-y, rights 
of access to the report, as well as an agency's authority to 
withhold it, are largely dependent upon its contents and the 
effects of its disclosure. 

I regret that r cannot be of greater assistance. Should 
any further questions arise, please feel free to con~act me~ 

RJF:saw 

Robert J. Freeman 
Executive Director 

cc: AnO.rew O'Rourke, County Executive 
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Mr. Damon Hayes 

The staff of the Committee on o en Government is authorized to 
issue advisory o pinions. The ensuing staf advisory opinion s 
based solely upon the facts presented in your correspondence. 

Dear Mr. Hayes: 

I have received your letter of November 2. You wrote -that 
you are incarcerated at the Sullivan County Jail and asked -for 
assistance in obtaini ng a copy of your medical records from the 
Jail. 

In this regard, I offer the following comments. 

First, it is suggested that you confer with -officials at 
the jail to ascertain the identity of the person to whom a re
quest for medical records should be made. 

Second, by way of background, the- Freedom of Information 
Law pertains to ag~n-cy records, including those ma-intained by a 
county jail. In terms of rights granted by the Freedom of Infor
mation Law, the -Law is based upon a presumption of access. 
Stated differently, all records of an -agency are available, ex
cept to the extent that records or portions thereof fal-1 within 
one or more of the grounds for denial appear in section 87(2) (a) 
through (i) of the Law. 

With respect to medical records, the Freedom of Informa
tion Law, in my view, likely pennits that SOll\e of · thOse records 
may be withheld in -whole or in part, depending upon their 
contents. For instanc-e,. -medical records prepared--by Department 
personal could be characterized as "intr-a-agency materials" that 
fall within the scope of -section -87 (2) (g) of the- Preedan of. In
formation Law. To the .extent that· such materials consist of 
advice, opinion, recanmendation and the like, I believe that the 
Freedom of Information Law would permit a denial. 
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Third, on January 1, 1987, a neiitl statute, section 18 of 
the Public Health Law, became effective. In brief, that statute 
generally grants rights of access to medical records to the sub
jects of the records. 

It is noted that when copies of medical records are 
requested~ section 18(2) {e) of the Public Health Law states that: 

•The provider may impose a reasonable 
charge for all inspections and copies, 
not exceeding the costs incurred by 
such provider. A qualified person 
[i.e., a patient) shall not be denied 
accese to patient information solely 
because of inability to pay." 

To obtain additional information concerning access to 
medical records and the fees that may be charged for searching 
and copying those records, you may write to: 

RJF:jm 

Access to Patient Information Coordinator 
New York Department of Health 
Division of Public Health Protection 
Corning Tower Building - Room 2517 
Empire State Plaza 
Albany, New York 12237 

! hope that I have been of some assistance~ 

Sincerely, 

~Ji~ 
Robert J. Freeman 
Executive Director 
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November 21, 1989 

The staff of the Committee on o en Government i s -authorized to 
ssue adviso opinions. The ensuin staff adv i s e opinion s 

base solely upon the facts presented in your correspondence. 

Dear Mr. Coughlin: 

I have received your letter of November 4, as well as the 
materials attached to it. 

Your inquiry focuses upon a request for copies of bills 
that were apparently subnitted by the Superintendent of the Deer 
Park Union Free School District involving expenditures i ncurred 
by or for his wife. You wrote that "Although the Special Counsel 
hired by the school board has confirmed that Dr. Paras . did in
deed charge his wife's per-sonal expenses against the taxpayers of 
[your] community and did not pay the money• back until after the 
school board found out about it, the school beard told the 
reeidents ••• that this allegation was 'groundless and unsubstan
tiated.'n 

You have requested my. comments on the matter. In this 
regard, I offer the following canments. 

First, as •a general matter, the Freedom of • Information- Law 
is based upon a presumption of access4 Stat:ed-differently, all 
records of an agency are available, except to• the· •extent that ··· 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. 

Fram my perspective 1 records •pertaining• to billing are 
accessible, · except to the -extent ·that-disclosure would result in 
nan unwarranted invasion -of personal privacy• [see Fre,edom · of 
Information -Law, •Sections 87 (2 ), (bl-, 89 (2) (b)] •. If, £-or· ·exampl~·, 
records include social security numbers or home addresses, those 
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details could be deleted to protect privacy, while the remainder 
would be accessible. However, I believe that records involving 
reimbursements for travel and other expenses incurred by public 
employees, such as vouchers, would be accessible. 

Although travel vouchers and similar or related records 
might identify specific officers or employees, the courts have 
made it clear that public employees enjoy a lesser degree of 
privacy than others, for it has been found in various contexts 
that public employees are required to be more accountable than 
others. Moreover, with regard to records pertaining to public 
employees, the courts have found that, as a general rule, records 
that are relevant to the performance of a public employee•s du
ties are available, for disclosure in such instances would result 
in a permissible rather than an unwarranted invasion of personal 
privacy [see Capital Newspapers v. Burns, 67 NY 2d 562 (1986) 1 
Village Board of Trustees, 372 NYS 2d 9os (1975); Gannett co. 
v. County of Monroe, 45 NY 2d 954 (1978); Montes v. State, 406 
NYS 2d 664 (Court of Claims, 1978)1 Steinmetz v. Board ol 
Education, East Moriches, Sup. Ct., Suffolk Cty~, NYLJ, October 
30, 1980]. 

In my opinion, bills, vouchers, contracts and similar 
records involving payments to or expenditures by public employees 
are relevant to the performance of their official duties. As 
such~ those types of records would in my view be available on the 
ground that disclosure would constitute a permissible rather than 
an unwarranted invasion of personal privacy~ Again, however. 
sc,me aspects of those records may be deleted as an unwarranted 
invasion of personal privacy, as in the case of public employees' 
home addresses or social security numbers, which may have no 
relevance to the performance of one 1 s official duties. 

Second, records prepared by School District official~ for 
use within the District could be characterized as "intra-agency 
materials .. " Those materials fall within the scope of section-··· 
87 (2) {g), which is one of the grounds -for denial-., Nevertheless, 
due to the structure, that provision often requires disclosure. 
Specifically, section 87(2) (g) permits an agency to withhold 
records that: 

"are inter-agency •Or intra-agency 
materials which are not: 

i.. stat-i-stical .or factual tabu
lations or data; 

ii.. inetructions'"to staff that 
affect the public; 
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iii. final agency policy or de
terminations; or 

iv. exte:rnal audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government,. ... " 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency material.e that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld~ Vouchers, bills and ·similar records would 
likely consist in great measure, if not in their entiretyf of 
statistical or factual information. As such, section 87(2) {g) 
would not~ in my view, serve as a basis for withholding those 
kinds of records. 

Lastly, in terms of its intent, scope and utility, the 
court of Appeals has held that: 

"The Freedom of Information Law expresses 
this State's strong commitment to open 
government and public accountability and 
imposes a broad standard of- disclosure 
upon the State and its .. agencies {see, 
Matter of Farbman & Sons v New York City 
Health & Hosps,. CorE.!_, 62 NY2d 75, 79). 
The statute, enacted in furtherance of 
the public's vested and inherent 'right 

·to know', affords al.l citizens the means 
to obtain informa.tion concerning -the -day
to-day functioning of State and local 
goverrunent thus providing- -the- -electorate 
with sufficient informa-tion to 'make in
telligent, informed ohoices -with respect -
to both the direction and scope of govern
mental activities-• and with- an- effective 
tool- for exposing waste, negligence and 
abuse on the part of government officers 
(Matter of Fink v Lefkowitz, 47 NY2d -567, 
571 [citing Public Officers Law section 84]). 

!!'To implement -this purpose-, FOIL--provides 
that all records of• a public age:ncy -are 
presumptively- open to .. publ-ic i-nspec:tion-
and copying unless otherwise specifically 
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exempted (see, Public Officers Law section 
87 [211 Matter of Farbman & Sons v New York 
City Health and Hosps •• corp., 62 NY2d 75, 
79-80, supra). This presumption speci
fically extends to intraagency and inter
agency materials, such as the report 
sought in this proceeding, comprised of 
'statistical or factual tabulations or 
data' (see, Public Officers Law section 
87 [2] [g] [il). Exemptions are to be 
narrc:Ml y cons trued to provide maximum 
access, and the agency seeking to pre
vent disclosure carries the burden of 
demonstrating that the requested mater-
ial falls squarely within a FOIL exemp
tion by articulating a particularized and 
specific justification for denying access 
{see, Matter of Farbman & sons v New York 
City pealth & Hosps. Corp~, 62 NY2d 75, 
80, supra; Matter of Fink v Lefkowitz, 
47 NY 2d 567, 571 ••• • (67 NY 2d 564-566). 

On the basis of the d~cision rendered in Capit~l 
Newspapers, supra, other decisions •and the language of the Free
dom of Information Law, I believe that records reflective of 
expenditures are generally available under the Freedom of Infor
mation Law. 

I hope that I have been of. some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:saw 

Sincerely, 

~tr~ 
Robert J. Freeman~ 
Executive Director 

cc: Geraldine Musachio, District- Clerk 
Ronald F~ Paras, Superintendent 
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The staff of the Committee on Open Government is authorized to 
o inions. The ensuin staff adviso opinion is issue adviso 

based solely upon the facts present n your correspondence. 

Dear Mr5 Eldridge: 

I have received your letter of November 2, as well aa the 
materials attached to it. 

You have described a series of problems relatin~ to the 
Olympic Regional Development Authority, including an inability to 
obtain records from the Authority that have been requested under 
the Freedom of Information Law. You asked that a "full scale 
investigation" be conducted and that the "guilty •• ~be punished 
and reprimanded accordingly .. 11 

In this regard, I offer the following comments. 

First, the Committee on Open Government is authorized to 
advise with respect to the Freed.om of Information Law. This 
office has neither the resources nor the jurisdiction to 11 inves
tigate," nor is it empowered to compel an agency to grant or deny 
access to records. 

Second, having reviewed your requests, I point out that 
the Freedom of Information Law pertains to existing records. 
Section 89(3} states that an agency generally need- not create a 
record in response to a request. Therefore, if, for example, 
there is no record indicating the •percent of total budget spent 
for adve,rtising for each event or performance," the Authority 
would not in my opinion be obliged to prepare such a record on 
your behalf~ One aspect of your request, however, involves a 
record that must be prepared and made available. Specifically, 
with respect to your request for payroll information 1 section 
87(3) (b) of the Freedom of Information Law provides that: 



Mr. Gregory J. Eldridge 
NO'V"ember 21, 19 89 
Page -2-

uEach agency shall maintain ••• 

{b) a record setting forth the name,. 
public office address, title and salary 
of every officer or emplcyee of the 
agency." 

Further, section 89{3) requires that an applicant must 
"reasonably describe" the records sought. Therefore, a req_'J.eSt 
should include sufficient detail to enable agency officials to 
locate the records. While some aspects of your requests are 
quite specific, others, i.e., "all financial records for the 
Olympic Center" concerning the period of 1981 to the date of your 
request, r.tight be overbroad and might not "reasonably describe" 
the records,,. It is suggested, too, that it might be worthwhile 
to narrow the scope of your requests. 

Third, as a general matter, the Freedom of Information Law 
is based upan a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or rr.ore grounds for 
denial appearing in section 87(2} (a) through (i) of the Law. I 
would conjecture that many of the records that you requested and 
that exist should be disclosed, for none of the grounds for deni
al could appropriately be asserted. Some of the records, 
however, such as "inter-office memos 11 could likely be withheld 
pursuant to section 87(2) (g}, which pennits an agency to withhold 
ninter-agency or intra-agency materials" under circumstances 
specified in that provision. 

Lastly, the Freedom of Information Law and the regulations 
promulgated by the Canmittee on Open Government {21 NYCRR Part 
1401), which govern the procedural aspects of the Law, prescribe 
time limits within which agencies must respond to requests. 
Specifically, section 89(3} of the Freedom of Information Law and 
section 1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business days of the 
receipt of a request. The response can take one of three forms. 
It can grant access, deny access, and if so, the denial should be 
in writing stating the reasons, or the receipt of a request may 
be acknow-ledged in writing if more than five busin~ss days- is 
necessary to review-or locate the records and determine rights of 
access. When the receipt of the request ls acknCMledged within 
five business days,. the- agency has ten additional business days 
to grant or deny access. Further, if no response is given within 
five business days of receipt of a request or within ten business 
days of the ackncwledgement of -the receipt of a request, the • 
request is considered nconstructively denied" [see regulations, 
sections 1401, 5 (d) and 14 01. 7 (c) l 
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!n my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Ccmnittee {see Freedom of Information ~aw, section 89(4} (a}]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a} of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Frac
tice Rules (Fl-oyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982ll. 

In an effort to enhance Compliance with the Freedom of 
Information Law, copies of this opinion will be sent to Authority 
officials. 

I hope that I have been of acme assistance~ Should aey 
further questions arise, please feel free to contact me. 

RJF:saw 

cc: Ted Stratford 
Laurie Harkness 

Sincerely, 

~-1.F~ 
Robert J~ Freeman 
EKecutive Director 
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Mr'. M3. the.,, V. Tebbms 

tear Mr. 'I'Ehl:ens: -
I have received your letter of Nov-ember 2, as well as the 

COLTesp)nmnce attached to it. 

In brief, i n response to a rEqUest for the subject-matter 
list prepu:-ed by the New York Po.ier Autb:lrity, you -were infanned 
that the list consists of. "in e.xress of 9-25 pagee• and that the 
ooat of a rnpy 'WOUld be $'231.25. You were also told that :you 
could inspect the list at no cost either in Naw York City or 
White Plams. You have asked Wlether the Authority can charge 
the am:runt quoted to you. or whether it must nake a COP.t' avail
able to -you free of dlarge. 

In this regard, I offer the fallcwing caments. 

First, secition ITT (1) (b) (iii) of the Freedan of Infornation 
Law autlDrizee an agercy to charge. up to twenty-£ ive oents per . 
Ii't>tcxx:>py. 'lllerefare. the fee sought to be assessed by the Auth
ority was, in lQY' vie,,, consistent with tha Law. It is- also noted 
that no fee may be chargerl for the inspection of ceoessilil.e re
cords mx1 that the Autmrity' s offer to peDnit insI:ection at its 
Offices at m dlarge was, in my vi~, fully appropdate. 

Secom, hav-il'Jg contacted Ms. wa~Findeisen on ~-
1:ehalf, · I was inforned that the subject IIB.tt.er list is vol uni.nous 
due in~ to i.rdexing re::ruirarents inp:,sed qx:n the Autmrity 
by the Nuclear Regulatmy carmission. 
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I mi;e that the foregoing serves to clarify the natter and 
that I have been of asaistaice. 

R:JF;saw 

Sincerely, 

~1,t~ 
Robert J. Freeran 
E><ecuti ve Directat' 

cc, l\nne wagner-Findeisen. secreta,:y to the Autlxlrity 
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The staff of 
issue a&tisa 
based solely 

Dear Mr. de Jesus; 

ed to 
ion is 
nee. 

I have received your letter of November 10, as well as the 
correspondence attached to it. 

According to the materials, a request was made under the 
Freedom of Information Law and directed to the records access 
officer of the Office of the Bronx County District Attorney on 
OctO:ber 16. As of the date of your letter to this office, you 
has received no response to the request. You have asked whether, 
under the circumstances, the request was denied. 

In this regard, I offer the following comments. 

The Freedom of Information Law and the regulations 
promulgated by the Committee on Open Government (21 ~YCRR Part 
1401), which govern the procedural aspects of the Freedom. of 
Information Law, prescribe time limits within which agencies must 
respond to requests. Specifically, section 89{3) of the Freedom 
of Infonnation Law and section 1401.5 of the Committee's 
regulations provide that an agency must respond to a request 
within five business days of the receipt of a request. The 
response can take one of three forms. It can grant access~ deny 
accees~ and if so, the denial should be in writing stating the 
reasons, or the receipt of a request may be acknowledged in 
writing if more than five business days is necessary to review or 
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locate the records and determine rights of access. When the 
receipt of the request is acknowledged within five business days, 
the agency has ten additional business days to grant or deny 
accessa Further. if no response is given within five business 
days of receipt of a request or within ten business days of the 
acknowledgement of the receipt of a request, the request is 
considered ttconstructively denieda [see regulations, sections 
1401.5 (d) and 1401. 7 (c)J 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. t,ioreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4) {a}]. 

In addition, it has been held that when an ap:peal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Lawt the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388~ appeal 
dismissed 57 NY 2d 774 (i982) J. 

RJF:saw 

I hope that~ have been of assistance. 

Sincerely, 

¼~1,rl!J,·~ 
Robert J. Freeman 
Executive Director 

cc: Records Access Officer, Office of the Bronx County 
District Attorney 
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The staff of the Canmittee on Open Government is authorized to 
issue advisory oeinions. The ensuing ~taff advisory opinion i~ 
based solely u12on the fact.s presented 1.n your correspondence. 

Dear Mr. Goldin: 

I have received your letter of October 31 and the report 
attached to it. 

You referred to our earlier correspondence concerning an 
action initiated against the Village of Tarrytown that• resulted 
in part in an order that the terms of the determination not be 
made public. When you inquired as to the cost of the dete:rmina
tion to taxpayers, the Village Administrator indicated that the 
decision would not affect taxes. 

In relation to the foreg0ing~ you attached a report which 
you assume was prepared by a political organization that refers 
to an increase in taxes and problems in the Village -Police 
Department. You express concern over nhow far a gover:rm:ent can 
go in New York restricting information on public matters.~ 
Further, you asked how you "can obtain -- in writing -- accounts 
of what is happening." 

In this regard, I offer the following comments. 

There are two statutes within the a-rea •Of advisory juris
diction of this office that might se:rve to enable-"you to be bet
ter informed. The report tha-t you enclosed indicates that Vil
lage taxes were increased :i''for two good -reasons: not as much n~ 
income came in and expenses continued"to go up .. 11 
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The Freedom of Information Law is a vehicle under which 
any taxpayer may review a variety of records. ln brief, the 
Freedom of Information Law is based upon a presumption of access~ 
stated differently, all records of an agency are available, ex
cept to the extent that records or portions thereof fall within 
one or more grounds for denial appearing in section 87(2) {a) 
through (i} of the Law. Records reflective of the exl,')enditures 
of public monies, as well as revenues, are generally accessible 
under the Law, for none of the grounds for denial could be 
asserted. As such, books of account, ledgers, contracts and 
related records involving Village finances would be available. 
Similarly, the current Village budget and preceding budgets are 
also available for review and comparison. 

It is reiterated, however, that the Freedom of Information 
Law does not require an agency to answer questions or prepare 
records. As such, if there is no analysis or study that details 
the reasons for an increase, the Village would not, in my view, 
be required to create new records on your behalf. 

The other vehicle that enables the public to be informed 
with respect to the governmental activities of- the Village is the 
Open Meetings Law. While that Law does not require the produc
tion of records, other than minutes of meetings, it provides the 
right to attend and listen to the deliberations that are part of 
the decision-making process. 

tike the Freedom: of lnformation Law, the Open Meetings Law 
is based upon a presumption of openness. Meetings of the Board 
of Trustees, for example, must be conducted open to the public, 
unless the subject matter may appropriately be considered during 
a closed or executive session. Paragraphs {a) through (h) of 
section 105(1) of the Open Meetings Law specify and limit the 
subjects that may properly be considered during an executive- -
sess-ion. In addition, the Village taw requires--that a tentative 
budget be disclosed and that- a public hearing be-held prior to 
the adoption of a budget (see Village Law, section 5-508]. 

Enclosed f0:r your -rev--i-ew-- ar---e copies of both the Freedom of 
Information and Open Meetings Laws. 

RJF:aaw 

I hope that I have been of assistance~ 

Sincerely, 

Robert J~ Freeman· -
Executive Director 
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Ms. Barbara Wartelle 
Assistant General Counsel 
Gannett 
P.O. Box 7858 
Washington, o.c. 20044 

':'he staff of 
issue adviso 

the Committee on Open Government is authorized to 
opinions. The ensu.in staff adviso o inion is 

based solely u2on the acts 2reeent in your correspondence. 

Dear Ms. Wartelle: 

I have received your letter of November 8, as well as the 
correspondence attached to it. 

According to the materials~ the Utica Observer-DisP§itch in 
February requested records from the State Department of ~ranspor
tation indicating 11 the amount of money- paid by the state to pro
perty O'WD.ers for land needed for the Marcy-Utica-Deerfield {MOD) 
program, a major highway construction project." •rhe Department• s 
Regional Director in Utica# Philip D. Barnes, denied the request 
on February 27 # and wrote that: 

"A policy which would have us [the 
Department] make public the agreed upon 
price for some of the parcels while others 
on the same project are being negotiated 
would be inconsistent with our obligation 
to conserve public resources." 

He added that nsome of the acquisitions are in litigation and 
comment is inappropriate." 

1rhe denial was appealed on March 16. The receipt of the 
a~peal was acknQl'ledged by Darrell w. Harp, .Assistant Cam:nis
s1oner for Legal Affairs, on April 7. Mr* Harp indicated that 
the Department would reply "within thirty days.• Having received 
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no further response, several ensuing letters were sent to 
Mr. Harp. As of the date of your letter to this office, you 
have not yet apparently received a determination of the appeal. 

You have requested an advisory opinion concerning the 
matte= in an effort to fffacilitate the settlement of this issue 
without extensive litigation.n tn this regard, I offer the fol
lowing comments. 

First, an agency cannot, in my opinion, withhold records 
based upon the establishment of "policy." As a general matter, 
the Freedom of Information Law is based upon a presumption of 
access. Stated differently, all records of an agency are 
available, except to the extent that records or portions thereof 
fall within one or more grounds for denial appearing in section 
87 (2) (-a) through (i) of the Law. Further, the Court of Appeals, 
the state's highest court, has held on several occasions that 
records may be withheld only to the e~tent that one or more of 
exceptions to rights of access may properly be asserted [see Fink 
v. Lefkowitz, 47 NY 2d 567, 571 i1979}: Washingt;on Post v .. -m 
Insurance Department, 61 NY 2d 557, 564 (1984): Farbman v. Ne-« 
York City Health and Hospitals corporation, 62 NY 2d 75, 79-80 
(1984) 1 Capital Newspapers v. Burns, 67 NY 2d 562, 566 {1986}]. 

Second, from my perspective, only one of the grounds for 
denial relates to the facts at issue. Specifically, section 
87{2) (c) permits an agency to withhold records or portions there
of that: 

"if disclosed would impair present or 
imminent contract awards or collective 
bargaining negotiations.n 

In my view, the key word in section 87 (2) (c) is 11 itnpair, 11 and the 
potential for harm or impairment as a result of disclosure is the 
determining factor regarding the propriety of a denial under that 
provision. 

section 87(2) (c), as it relates to the impairment of 
Qcontract awards• is, in my opinion, generally cited and appli
cable in two types of circumstances. 

One involves a situation in wh&ch an agency -la involved in 
the process of seeking bids concerning the purchase of g0ods and 
services. If, for example, an agency seeking proposals has re
ceived a number of bids,- but the deadline for their submission 
has not been reached, premature disclosure to another possible 
suhnitter might provide that person or firm with an unfair advan
tage vis a vis those -who already submitted bids. Further, dis
closure of the identities of bidders or the number of bidders 
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might enable another potential bidder to tailor his bid in a 
manner that provides him with an unfair advantage in the bidding 
process. In such a situation, hann or "impairment" would likely 
be the result, and the records could justifiably be denied. 
However~ after the deadline for submission of bids or proposals 
has been reached, often the passage of that event results in the 
elimination of harm. Further, it has been held that bids or 
proposals are available after a contract hae been awarded 
[Contracting Plumbers Cooperative Restoration Corp. v. Ameruso, 
105 Misc. 2d 951, 430 NYS 2d 196 (1980] J. 

The other situation where section 87{2) (c) has success
fully been asserted to withhold records pertained to real estate 
transactions where appraisals in possession of an agency were 
requested prior to the consmanation of a transaction. Again, 
premature disclosure would have enabled the public to know the 
~rices the agency sought, thereby potentially precluding the 
agency from receiving an optimal price [see Murray v. TrQY Urban 
Renewal Agency, Sup. Ct., Rensselaer County, April 24, 1980, 
rev'd 84 AD 2d 612, NY 2d 888 (1982)]. 

Although appraisals sought prior to the consummation of 
the transactions to which they related were found to be deniable 
under section 87(2} (cl, the court of Appeals in Murray also sta
ted that "A number of the buildings have since been sold1 and it 
is obvious that the statutory exception to disclosure no longer 
applies to the appraiser 1 s reports on those buildings {id. at 
890). Once the transactions to which the appraisals related had 
been consummated, any impairmant that would have arisen as a 
result of disclosure has been eliminated. Similarly, in the 
matter at issue, while appraisala•and related records concerning 
particular parcels might justifiably be withheld prior to the 
sale of the parcels, once a parcel has been sold and the transac
tion involving that parcel has been consummated, I believe that a 
contract or equivalent docm.ent indicating the amount paid by the 
state to a property owner is accessible under the Freedom of 
Information Law. 

In another decision that may have a bearing ,on the issue, 
the facts involved rights of acce&s to a compilation of salary 
and fringe benefit data concerning teachers •and- school district 
administrators from a number of school district-a. The data was 
apparently prepared--based upon the---terms- of-- a series-of collec
tive bargaining -agreements and rela-ted reco:rds indicating the 
salaries and benefits of school -dis-triat officials. -Alt.hough it 
was contended that the records could be withheld -pursuant to 
section 87 {2} (c)-, the •Court of Appeals found that there was no 
basis for denial [Deolan v. BOCES, 48 NY 2d 341 (197-9) ].. I 
believe that the,records that were used·in the preparation of the 
data in Doolan,- collective bargaining- -contracts-,- would clearly -be 
available, individually, from t.he school districts that. partici
pated in the study. The fact that-collective barcgaining negotia
tions might be conducted within a district or districts did not 
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permit an agency to withhold a contract then in force or informa
tion apparently derived from such a contractR In the situation 
at hand, various agreements have been consmnmated. As in Doolan, 
in which records based upon contractual agreements were found to 
be available, I believe that the terms of the agreements that 
have been requested here must be disclosed. 

Third, the fact that "same of the acquisitions are in 
litigation" is, in my opinion, irrelevant to rights of access to 
the records in question. Records indicating monies paid to pro
perty owners by the state would not have been prepared for 
litigation. Further, while materials prepared solely for litiga
tion would in my opinion be exempted from disclosure by statute 
[see CPLR, section 87 (2) (d) when read in conjunction with the 
Freedom of Informa._tion Law, section 87 (2} ta)], it has been found 
that records prepared for multiple purposes, one of which might 
include eventual use in litigation, cannot be wit-hheld in an the 
basis of section 3101(d) of the Cl?LR [see Westchester-Rockland 
Newspapers v. Mosczydlowski, 58 AD 2d 234 (1977) l. As you 
pointed out in correspondence with the Department of 
Transportation, the mere fact that records relate to or are the 
subject of litigation does not constitute a valid basis for with
holding records under the Freedom of Information Law {see 
Farbman, supra}. Moreover, if litigation has been cammenced, 
records maintained by the courts, although not subject to the
Freedom of Information law, are generally available under other 
provisions of law {see e.g., Judiciary Law, section 255). I 
would conjecture that public court records would include the kind 
of information in which the newspaper is interested. If that is 
ao, there would apparently be no basis for withholding that in~ 
formation maintained by the Department. In a diffe-rent context, 
it was recently held that records that could ordinarily be with
held from a defendant by a district attorney become -availabl•e -
fram the district attorney after the records have been disclosed 
in a public judicial proceeding. As stated in Moore v~-
Santucci, 11once the statements have been used in open court, they 
have lost their cloak of confidentiality and are available for 
inspection by a member of the public• [543 NYS 2d 107, _ AD 2d 

(1989)]. 

Lastly, the failure of the Department to respcnd to your 
appeal is inconsistent with the requirements of the Freedom of 
Informa,tion Law. Section 89(4} (a) states in relevant part that: 

"any ;person denied acces e: to a record may 
within thirty days appeal in writing such 
denial to the head, chief executive or 
gove:ming body of- the -entity, or the per-
son therefor desi-gnated by such head, 
chief executive~ or governing body, who 



Ms. Barbara Wartelle 
November 22, 1989 
Page -5-

shall within ten business days of the 
receipt of such apeal fully explain in 
writing to the person requesting the re
cord the reasons for further denial, or 
provide access to the record sought. In 
addition, each agency shall immediately 
forward to the canmittee on open govern
ment a copy of such appeal and the ensuing 
determination theron. 11 

Further, it has been held that when a determination following an 
appeal is not rendered within the statutory time period, the 
appeal is considered to have been denied, the applicant has 
exhausted his or her administrative remedies, and that person may 
initiate a proceeding under Article 78 of the CPLR [Floyd v. 
McGuir-e, 87 AD 2d 388, appeal dismissed, 57 NY 2d 774 (1982). It 
is my hope, however, that this opinion will se:rve to negate the 
necessity of commencing litigation. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:saw 

Sincerely, 

~s.1~ 
Robert J. Freeman 
Executive Director 

cc: Darr ill Harp, Assistant Cornrni-ssioner 
Philip A. Barnes, Regional Director 
Johns. Marsh, Executive Editor 
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November 27, 1989 

Mr. Herbert B. Gordon 
Vice Chancellor for Governmental 

and University Relations 
State University of New York 
State University Plaza 
Albany, New York 12246 

Dear Vice Chancellor Gordon: 

I have received a copy of your determination of an appeal 
made under the Freedom of Information Law by Ms. Alice 
Steckiewicz. 

The request involved access to time sheets pertaining to 
two emplo:yees of the SUNY College of Environmental Science and 
Forestry and was denied on the ground that disclosure would con
stitute an unwarranted invasion of personal privacy. In defense 
of the denial, you cited the decision rendered in Bahl man v-. 
Brier, 119 Misc. 2d 110 (1983), which held that the Freedom of 
Information Law-does not require the release of personally-ident
ifiable sick leave information concerning individual employees. 

Please be advised that the holding in Bahlman was-essen
tially reversed by the court of Appeals in Ca2ital News~a£?!rs v. 
Burns, 109 AD 2d 292, affirmed 67 •NY 2d 562 (1986). Tliat deci
sion also dealt- with records involving sick leave clained by- a 
particular employee. In -holding that the records must be dis
closed~ the Appellate Division found that: 

n:0ne- of the most- basic obligations of- any 
employee is to appear- for- work when -sched
uled to do so~ concurrent with this is 
the right of -an-employee to properly use 
sick -leave available to -him or her. -In 
the instant case, inter:venor--had -an-- obli
gati-0n to report for work when scheduled 
along-with a- right to-use-sick leav.e in 
accordance with his collective bargaining 
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agreement. The taxpayers have an interest 
in such use of sick leave for economic as 
well as safety reasons. Thus it can hard
l y be said that disclosure of the dates in 
February 1983 when intervenor made use of 
s ick leave would constitute an unwarranted 
invasion of personal privacy. Further, 
the motives of petitio ners or the means by 
which they will report the information i s 
not determinat i ve since all records of 
government agencies are presumptivel y 
available for i nspect i on without regard to 
the status, need, good faith or purpose of 
the applicant requesting access ••• " 
[Capital Newspapers v. Burns, 109 AD 2d 

92, 94-95 (1985); af f 'd 67 NY 2d 562 
( 19 86)) • 

Further, i n affirming the dec i sion of the Appella t e Division, the 
Court of Appeals held that: 

"The Freedom of Information Law -expresses 
this State's s trong commitment - to open 
government and public accountability -and 
imp0ses a broad standard of disclosure 
upon the State and it·s •·agenci es • (see, 
Matter of Farbman & -Sons v. New York City 
Health & Hosps. --CorE.-,-62 ·NY -2d-·7S, 7-ff.-
The sta tute, -enacted in· furtherance of the 
public's vested -and inherent 'right -to · 
know,' affords all citizens the means to 
obtain information concerning· the ·· 
day-to-day functioning of State and local 
government thus providing -the •electorate 
with sufficient information to- 'make · 
intelligent, inf-ormed choicee-- with respect 
to •both the -direction and scope of govern
mental activities' and- with an Effective 
tool· .for exposing waste, negligence and- · 
abuse on the part of government officers 
(Matter o f Fink v. · Lefko.-ritz·, 47 NY 2d 
567, 571 [citi ng Public Officers law sec
tion 84]). 

. - .. ·. - .. '• · . ., ... ,.,. - . .. . . .. . .... . - .. . 
•To -implement this purpose, -FOIL- prov-ides 
that -all records -of a public agency ar-e 
presumptively open to -publ ic -i-Rspection · 
and eopying -unless -otherwise -specifically 
exempted (see, Public Officer,s---Law section 
87 [2·] ; . •Matter -of -Farbman- & Sons- v. New 
York City Health and Hosps. Corp., 62 NY 
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2d 75, 79-80, supra). This presumption 
specifically extends to intra-agency and 
inter-agency materials, such as the report 
sought in this proceeding, cOinprised of 
1 statistical or factual tabulations or 
data 1 (see. Public Officers Law section 87 
[2] [g] [ill. Exemptions are to be narrow
ly construed to provide maximum. access, 
and the agency seeking to prevent disclo
sure carries the burden of demonstrating 
that the requested material falls squarely 
within a FOIL exemption by articulating a 
particularized and specific Justification 
for denying access {see-Matter of Farbman 
& Sons v,. _New Yor~_Ci"t:y--Hea'"fth_&_Hosps...!. 
Co111., 62 NY 2d 75, 80, _su12.,-;,.1 -~_t_l::~r of 
Fink v~ Lefkowitz, 47 NY 2d 567, 571,.~ .. • 
(67 NY 2d 564-5.66). 

On the basis of the decision rendered in Capital 
Newspa~rs, supra# it is my view that the records in question 
should be made available. 

! hope that the foregoing serves -to-clarif~- the issue. If 
there are questions, please feel free to contact me. 

RJF:saw 

cc; Alice Steckiewicz 

Sincerely. 

~cr.tw--_ 
Robert J ... Freeman 
Executive Director 
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issue advisory opinions. • -The --eneuinq staff--advisory op-.ineil ls~· 
based solely upon the facts presented in your correspondence. _ , 
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• ••• may be formed for ·any one or more of 
the following non-business purposes: 
charitable, educational, religous, ~scien- · 
tific, literary, cultural or for the pre
vention of cruelty to children or animals• 
[Not-for- Prof i t Corporation Law, section 
201 (b)]. . .,?---~ · A··· 

·, ..... :.:,, .. . .. ·. :. .. -..:. .. , .~:-"'. ;1 ., ·: ·: ...... ...,.., ..... -~ 

In addition, it appears that the visitation and inspec tion of 
premises and records of such a corporation are conferred only 
upon a justice of the Supreme Court (Not-for-Profit Corporation ~ 
Law, section 114). · .-.. · · 

. :, . :,. ;~.: ·: :'. . ·-:-: :.:: ... . .. .. . . 
I n view of the foregoing and particularly section 20l~b) •: .--'·""""'""'' 

of · the Not-for-Prof it Corporation Law, I would · conjecture • that--a .; 
board of a historical society is not. a public b0dy, for - i t-li-kely 
does not conduct what may be characterized as •public -business,• 
nor does it perform what may be . considered a •governmental ~--
function." If thOse contentions -are accurate, .. such--a • -board is not 
a public body and ~snot subject : to . the Open Meeting~ Law. · 

. . .. _.. . . -~· -··· - . -•·'·· --- ···----~:::,~· ··at·· 
.. Based upon the foregoing, -is-sues ~involving the disclos-ui:e . ..,. :-,,,,. ' 

of minutes of meet i ngs -of -the -a --bistor-ical -s-ooiety., • .a& well- as •A '0 ~ · ~· 
i t s ot-her records, would in my ~iew-- be gove-med -by its--board, .... ~;.:)~;~r7 

rather than by the Open · Meetinge --Law-_. ,--In -e&senoe, -_-I believ-e,.• tba•t;.~ :'~~,' . . 
the board in this . instance may choose to disclose or- withhold its-- " -.~ .. , 

d . A ~ 
t"ecor s . • · . ~ . - _J.,:.,,... i- ~;-; •. 

• \ .. ~ ~ • " 4 --t+f;J'/ .. ~,._. 
.. ; •. ""' -- ' • • • · • • • • , , "\ . ~~ •,T. ', -1•• ,:.c · 

':.'•'• • 'L"'•• •.~. f .... , , M"' r~ 11 '7'1~ • t..z,p./• 
\':.'-: .. Lastly, -concerning the matter -from.,.,a -Mf.feren-t--vantage- · •}" .. ' ,t.c, , 

poi11t, .the statute that--dea-i.s wit.h access to -govermnent -records '.-.. :;;~ ~"-
is the FreedOOl of --In£onna--tion Law. That eatut-e pertains0 -t.O •· W ,.. ..... i -
agency r ecords,·· ·aBd eec-t.i:on--86 (3) of the -Free·aan of- Information.e ~. 
Law defines •agency• to mean: ~ · _ ., . \ · ~-~ 
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I hope that the foregeing serves to clarify the matt 
Should any further questions arise, please feel free · to con 
me . 

RJF:saw 

....... 

•:" 

-~· 

.,, .• !ii 

~~f~\ tr 

Sincerely, 

~1\f~ 
Robert~. Freeman 
Executive Director 
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November 28, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff adviso;:y; opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Paredes: 

I have received your letter of November 3 and the materi
als attached to it. The correspondence reached this office on 
November 13. 

In brief, you wrote that you have experienced difficulty 
and. delay in obtaining records frcxn the various offices, parti
cularly the New York City Police Department~ The correspond.ence 
indicates that several requests were made pursuant to the Freedcxn 
of Informa.tion Act, 5 U~s.c. 552 and the Privacy Act, 5 u.s.c. 
552a. In this regard, I offer the following comments. 

First, for purposes of background, I point out that the 
two statutes referenced above are federal acts that apply to 
records maintained by federal agences. Those acts do not apply 
to records maintained by entities of state and local government~ 

The statute that generally is applicable ls the New York 
Freedcm of Information Law, which pertains to agency records. 
Section 86(3) of the Freedom of Information Law defines the term 
"agency• to include: 

"any state or municipal departmentt 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
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governmental entity performing a 
governmental or proprietary function 
far the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legialature.n 

In turn, section 86 {1) defines '"judiciary" to mean: 

"the courts of the state, including 
any municipal or district court, 
whether or not of record .. 11 

As such, the Freedom of Information Law is applicable to the New 
York City Police Department. While court records may be avail
able under other provisions of law, they are not subject to the 
Freedom of Information Law. 

Second, the Freedom of Information Law and the regulations 
promulgated by the Committee on Open Government {21 NYCRR Part 
1401), which govern the procedural aspects of the Law, prescribe 
time limits within which an agency must respond to a request .. 
Specifically, section 89(3) of the Freedom of Informatior. Law and 
section 1401.5 of the Ccmrnittee's regulations provide that an 
agency must respond to a request within five business days of the 
receipt of a request. The response can take one of three forms. 
It can grant accessr deny access, and if so, the denial should be 
in writing stating the reasons, or the receipt of a request may 
be ackn™ledged in writing if mare than five business days is 
necessary to review or locate the records and determine rights of 
access. When the receipt of the request is acknowledged within 
five business days, the agency has ten additional business days 
to grant or deny access. Further, if no response is given within 
five business days of receipt of a request or within ten business 
days of the acknowledgement of the receipt of a request, the-
request is considered "constructively denied" [see regUlations, 
sections 1401.S(d) and l40l.7(c)J 

In my view, a failure to resPond within the designated 
time limits results in a denial of access that may be· appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten busineas days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow m:uat be sent to the 
committee [see Freedom of Information Lawt section 89(4) {a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section-89(4) {a) of 
the Freedom of Information Law, the appellant has exhausted his 
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or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules (Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 {1982)]. 

under the circumstances, if you have not yet been granted 
or denied access to the records sought, I believe that you may 
consider the request to have been constructively denied, and that 
you may appeal on that basis. For your information, the t,,erson 
at the Police Department designated to determine appeals is 
Eileen D~ Millett~ Assistant Commissioner for Legal Mattersa 

RJF :saw 

I hope that I have been of assistance. 

Sincerely, 

~5.{~ 
Robert J~ Freeman 
Executive Director 
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November 28, 1989 

Dear Ms. Czys z: 

I have received your letter of November 17 i n which you 
asked that this office send "personal information" about you. 

In this regard, the Committee on Open Government is 
authorized to advise with respect to the Freedom of Information 
Law and the Personal Privacy Protection Law. The Committee does 
not maintain records generally, such as those in which you are 
interested. However, in an effort to assist you, I offer the 
following ccmments and suggestions. 

First, a request for records should generally be directed 
to the agenci es that you believe maintain records about you. 
Requests made under the Freedom of Information Law should be made 
to the 11 records access officer". The records access officer has 
the duty of coordinating an agency's response to req-uests made · 
pursuant to the Freedom of Information Law. A request made under 
the Personal Privacy Pro tection Law should -be forwarded to the 
"privacy compliance officer•. Often the functions of records 
access officer and privacy compliance officer are carried out by 
the same person. 

Second, the Freedom of Informa.tion ·Law is applicable- to 
records of an agency.. For purposes of that -statute, the term 
"agency" is defined to include entitles of stat:e and local 
government [see Freedom of Informat ion Law, section 86(3)] • . As a 
general matter, the Freedom of Information Law• is based upon-a 
presumption of access. Stated -differently, all records of an 
agency are available, except t o the -extent · that: records or• por
tions thereof fall within one or more grounds for denial appear
ing in section 87 (2) (a) through (i) of the Law. 
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The Personal P~ivacy Protection Law is also applicable to 
agencies.. However, for purposes of that law, the term "agency* 
is defined to i~clude state agencies~ units of local government 
are not subject to the Personal Privacy Protection Law [see Per
sonal Privacy Protection Law, section 92{1)]. The Personal Pri
vacy Protection Law generally grants rights of access to records 
pertai!!.ing to an individual, a "data subject", to that person~ 

Third, both the Freedom of Information Law and the 
Personal Privacy Protection Law require that an applicant 
"reasonably describe" the records sought [see respectively, 
Freedom of Information Law, section 89(3}; Personal Privacy 
Protection Law, section 95{1)]. A request for information about 
yourself, without additional description, would not likely rea
sonably describe the records~ Therefore1 a request should in
clude sufficient detail to enable agency officials to locate the 
records. 

Enclosed for your consideration are copies of the I:'reedom 
of Information Law and the Personal Privacy Protection Law. 

RJF::im 

Encs. 

I hope that I have been of some assistance. 

Sincerely, 

~,(~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized tc 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the fac t s presented in your correspondence. 

Dear Mr. Otley: 

I have received your letter of November 12 in which you 
raised questions concerning both the Freedom of Information Law 
and the Open Meetings Law. 

Your first area of inquiry involves the propriety of a 
public body, while in an executive session, ~agreeing to agree" 
concerning a motion to be made and voted upon during an open 
meeting. In a related vein, you questioned the practice of 
"informal" polling of a board during an executive session to 
determine whether a motion and vote would be made during an open 
meeting. 

In this regard, as you are aware, a public body may gener
ally vote during a proper executive session, unless the vote is 
to appropriate public monies. -When a -vote is--taken in an execu
tive session, minutes of the executive session must be prepared 
and made available to the extent required by the Freedom of In
f ormation Law that indicate the nature of the action taken, the 
date and the vote of the -members. On the -other hand, if a public 
body takes -no final action during -an -executive &eesion, there is 
no requirement that minutes of the executive session be prepared. 

In my v i ew, it is of-ten difficult to distinguish between 
an informal agreement to bring an -issue to a vote based- upon what 
may be -a meeting of the minds reached during an executive 
session, as opposed to the equivalent of a vote that is~ in ·· 
reality, final. There ---is one decision that -dealt with the issue 
of aC?tion taken -by •'"con-sensus•. Specifically, in Previdi v. 
Hirsch, the court stated that: 
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8 The fact that respondents characterize 
the vote as taken by 1 consensus 1 does not 
exclude the recording of same as a 
1 formal vote'. To hold othe:rwise would 
invite circumvention of the statute. 

11 Moreover ~ respondents I interpreta
tion of what constitutes the 'final de
termination of such action' is overly 
restrictive~ The reasonable intendment 
of the statute is that 'final action 1 

refers to the matter voted upcn, not 
final determination of~ as in this case, 
the litigation discussed or finality in 
terms of ex- haustion of remedies" (524 
NYS 2d 643, 646 (1988)]. 

Based on the foregoing, if a consensus vote represents a final 
determination of an action, I believe that minutes would be re
quired to be prepared in accordance with section 106(2) of the 
Open Meetings Law. 

Your second area of inquiry involves rights of access to 
records following the completion of litigation. You asked whe
ther in that circumstance 1•1etters and/or documents which lead to 
the litigation [areJ public record". I believe that the answer 
to your question would be dependent upon the nature of the re
cords and/or the purpose for which they were prepared. The first 
ground for denial in the Freedom of Information Law 1 section 
87 (2) (a) 1 pertains to records that are "specifically exempted 
from disclosure by state or federal statute". Attorney work 
product is confidential pursuant to section 3101{c} of the Civil 
Practice Law and Rules. Material prepared solely for litigation 
is generally confidential pursuant to section 3l01(d). 
Similarly, communications between an attorney and a client that 
fall within the attorney-client relationship are considered pri
vileged pursuant to section 4503 of the Civil Practice Law and 
Rules. In my view, the fact that litigation has ended would not 
require records falling with the scope of those exemptions to be 
made available. However, other records, such as thos~ exchanged 
between adversaries or that are submitted to a court and become
part of public court records would in r.rry opinion be available. 
There may be other kinds of records that are generated prior to 
litigation. -Without familiarity with the particular records, I 
cannot offer specific guidance concerning rights of access. 
Neverthelesst if records are prepared in the ordinary course of 
business and would otherwise be available under the Freedom of 
Information Law, the fact that they might r~late to litigation 
would not in my view affect rights of access to the. records. 
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Your final area of i:ng:uiry involves the authority of a 
tcr,,.rn clerk to require that all tcr,,.rn mail "come throughn the of
fice of the clerk where the mail is opened even if it is addres
sed to a person other than the clerk. As suggested to you in 
previous correspondence, that issue is unre1ated to the Freedom 
of Information Law. If, for example, the clerk is authorized by 
the town board to engage in the activities that you described, I 
believe that the clerk's actions would be fully valid. 

Lastly, you referred to part 1401, the rules and regula
tions of the Committee on Open Government, that were sent to you, 
and you asked if the rest of that publication is also available. 
The regulations forwarded to you represent the entirety of the 
regulations promulgated by the Committee on Open Government under 
the Freedom of Information Law. The publication to which you 
referred is the New York Code of Rules and Regulations, which 
consists of dozens of volumes. The volume in which the 
Cormnittee's regulations are found is entitled •Miscellaneous," 
and it contains numerous regulations promulgated by other agen
cies that are unrelated to the Freedom of Information Law. 

RJF:jm 

I hope that I have been of same assistance. 

Sincerely. 

~.f~ 
Robert J. Freeman 
Executive Director 
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The staf f o f the Committee on Open Gove:rnment is authorized to 
issue adv i sory op i nions. The ensuing s taff advisory opinion is 
base d sol e l y upon the f ac t s presented in your correspondence. 

Dear Ms. Kafiani: 

I h av e rece i ved your letter of November 12 in which you 
requested assistance. 

Ac c ordi n g to y our letter, your fiance has been preparing 
an appeal i n a c r iminal case. I n conjunction with the appeal, he 
has attempted, a p parently wi t hout success, t o obtain various 
records f rom the New Yo rk City Police Department. I n addi tion, 
some of t h e records in which y ou are interested are maintained by 
a public defende r who has refus ed to disclo se the records. 

In this r egard, I offer the following comments. 

First, as a general mat ter, the Freedom of I nformation Law 
ie based upon a presumption of access. Stated differently, all 
records of an agency are avai lable, except to the extent that 
records or portions thereof f a ll with in one or more grounds for 
deni al appearing in section 87(2) (a) through (i} of the Law. 
Without the knowledge of the contents of the records or the ef
fects of their disclosure, I cannot advise with certainty with 
respect to the extent to which the r ecords must be disclosed. 

Second, the Freedom o f Informat ion Law and the regulations 
promulgated by the Committee on Open· Govenllllent (·21 NYCRR Part 
1401), which govern the procedural aspects of the• Law, prescribe 
time limits within which an agency must respoIJd t o a request. 
Specifically, sectio n 89 (3 ) of -the -Freedom of Information Law and 
section 1401. 5 of the Committee' a :regulations provide that an 
agency must respond to a request within five buein-ees days of· -the 
receipt of a request. The response - can take one of three forms. 
rt can grant access, deny access, and if so, the denial should be 
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in writing stating the reasons1 or the receipt of a request may 
be acknowledged in writing if more than five business days is 
necessary to review or locate the records and determine rights of 
access. When the receipt of the request is acknowledged within 
five business days, the agency has ten additional business days 
to grant or deny access. Further1 if no response is given within 
five business days of receipt of a request or within ten business 
days of the acknowledgement of the receipt of a reguest, the 
request is considered "constructively denied• [see regulations, 
sections 1401. 5 (d) and 1401. 7 (cl] 

In my view, a failure to respond within the designated 
time limits results in a denial,of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee (see Freedom of Information Law, section 89(4) (a}]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 {1982) J. 

Under the circumstances, if you have not yet been granted 
or denied access to the records sought, I believe that you may 
consider the request to have been constructively denied, and -that 
you may appeal on that basis~ For your information, the person 
at the Police Department designated to determine appeals is
.Eileen D.. Millett, Assistant commissioner for Legal Matters. 

Lastly, it-ia possible that some of the-records in ques-
tion may be maintained by a court. Al though the courts and court 
records are not subject to the Freedom of InfOrlliltion Law, court 
records are often available under other provisions of law (aee 
e.g., Judiciary Law, section-255}. As such, -i-t may be worthwhile 
to submit a request to the clerk of the appropriate court~ 

I hope- that I have been of -some- assistance,. - Should any 
further questions arise, please feel free to contact·me. 

RJF:saw 

Sincerely, 

~j ,f""'----
Rober-t J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon t he facts presented in your correspondence, 
unless otherwise indicated. 

Dear Ms. Trudel l: 

I have received your letter of November 8, which pertains 
to requests made under the Freedom of Information Law and the 
Personal Privacy Protecti on Law for records of the Department of 
Social Services. 

As I understand the matter, you were permitted to review 
your "Affirmative Action case file." Thereafter, having requested 
copies of certain records in that file, you received "all but one 
requested document." Although that docwnent was denied under the 
Freedom of Information Law on the ground that it constitutes 
"intra-agency material," no reference was made to any basis for 
denial under the Personal Privacy Protection Law. You also re
ferred to our conversation in which I suggested that if the docu
ment was disclosed to you for the purpose of inspection, you 
should have the right to copy that record. You added that your 
are "the data subject and the document is accessible by [your] 
name." 

In this regard, I offer the following ccmunents. 

First, having contacted the Department to learn more of 
the matter, I was -informed that the record in question was pre
pared by an attorney for the Department and directed to another 
Department attorney. As such, the document could in my view 
properly be characterized as "intra-agency material" that falls 
within the scope of section 87(2) (g) of the Preedom of Inform,.
tion Law. That provision permits an agency to withhold records 
that: 
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"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data1 

ii. instructions to staff that 
affect the public~ 

iii. final agency policy or de
terminations; or 

iv. extental audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ... ,. 11 

Assuming that the record does not contain the kinds of informa
tion described in subparagraphs (i} through {iv) of section 
87{2} {g), I believe that the record could have been withheld 
under the Freedom of Information Law. 

Second, as you are aware, section 95 (ll of the Personal 
Privacy Protection Law generally grants rights of access to a 
data subject to records identifiable to him or her that are re
trievable by means of that person's name or other identifier .. 
However, section 95{6) (dl of that statute states that rights 
conferred by section 95 do not apply to: 

"attorney's work product or material 
prepared for litigation before judicial~ 
quasi-judicial or administrative tribu
nals, as described in subdivisions (cl 
and {d) of section three thousand one 
hundred one of the civil practice law 
and rules, except pursuant to statute, 
subpoena issued in the course of a cri
minal action or proceeding, court or
dered or grand jury subpoena, search 
warrant or other court ordered 
disclosure." 

The representative of the Department with whom I spoke 
indicated that the record in question consists of material pre
pared in contemplation of litigation as described in section 
95(6} {d). Therefore, although you might have inspected the 
document, it appears that you had no right to do so under the 
Personal Privacy Protection Law~ 
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~hird, it was suggested in my discussion of the matter 
with the Department's representative that the docmnent in ques
tion was likely disclosed inadvertently when a variety of other 
records were made available for your review. In a situation that 
might have been analogous~ records were reviewed and followed by 
a request for copies. Among the records inspected was a document 
that the agency believed was exempted from disclosure and which 
should have been withheld. In that case, it was held that an 
inadvertent disclosure of an exempt record did not create a right 
to copy- the record [McGraw-Edison co. v. Williams, 509 NYS 2d 
285 {1986)]. If indeed the record in question may justifiably be 
withheld, and if it was inadvertently made available for 
inspection, it would appear that the Department could properly 
deny a request that the record could be copied. 

RJF;saw 

I hope that the foregoing serves to clarify the matter. 

Sincerely, 

JJ4j.~ 
Robert J~ Freeman 
Executive Director 
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Mr. Jim Farnsworth 
Farnsworth Development Corp. 
4132 Canal Road 
Spencerport, New York 14559 

The staff of the Committee on Open Government is authorized ta 
issue advisory opinions* The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence~ 

Dear Mr. Farnsworth: 

I have received your letter of September 10 in which you 
raised a series of questions concerning the Freedom of Informa
tion Law~ 

You asked initially whether section 87 (2) (g) is "currently 
effective» and, if so, whether it will be "eliminated as of Janu
acy 1, 1994.• Section 87(2) (g) is and has been in effect since 
January 1, 1978. Only subparagraph {iv} concerning external 
audits will be repealed in 1994. However, external audits, such 
as those prepared by the state comptroller, are public and likely 
will remain so, notwithstanding the eventual repeal of section 
87 (2) (g) (iv). As you may he aware, section 87 (2) (g) permits an 
agency to withhold records that: 

•are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii~ instructions to staff that 
affect the public; 

111. final agency policy or de
terminations 1 or 
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iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government .... 11 

It is noted that the language quoted above contains what in ef
fect is a double negative- While inter-agency or intra-age-ncy 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, final agency policy or determinations or 
external audits must be made available. Concurrently, those 
portions of inter-agency or intra-agency materials that are re
flective of opinion, advice, recommendation and the like could in 
my view be withheld. 

Second, you referred in your second and fifth questions to 
the provision within section 89(3} that enables an agency to 
acknowledge the receipt of a request if more than five business 
days are needed to respond. You suggested that the provision is 
11open-endedu and subject to abuse~ In this regard, section 
89(1) (b) (iii} of the Freedom of Information Law requires the 
Committee on Open Government to promulgate regulations concerning 
the procedural aspects of the Law. A copy of the regulations (21 
NYCRR Part 1401) is enclosed. In turn, section 87(1) of the Law 
requires each agency to adopt its own regulations consistent with 
the Freedom of Information Law and the Committee's regulations. 
The Law and the regulations provide time limits within which 
agencies must respond to requests. Specifically, section 89(3) 
of the Law and section 1401.5 of the Committee 1 s regulations 
provide that an agency must respond to a request within five 
business days of the receipt of a request. The response can take 
one of three forms. It can grant access# deny access* and if so, 
the denial should be in writing stating the reasons, or the re
ceipt of a request may be acknowledged in writing if more than 
five business days is necessary to review or locate the records 
and determine rights of access. When the receipt of the request 
is acknowledged within five business days, the agency has ten 
additional business days to grant or deny access~ Further* if no 
resp,onse is given within five business days of receipt of a re
quest or within ten business days of the acknCMledgement of the 
receipt of a request, the request is considered "constructively 
denied• [see regulations, sections 1401 .. 5 (d) and 1401.7 (c)] 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is des-ignat-ed to determine 
appeals. That person or body has ten busineas days -from. the 
receipt of an appeal to render a determination .. Moreover, cepies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4) (a}]. 
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In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Flqxd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)], 

Third, with respect to section 89 {4) (c) (i}, you requested 
legal references concerning the criteria regarding the authority 
to award attorney•s fees under the Freedom of Information Law. 
There are relatively few cases that have dealt with the issuer 
and none include what may be viewed aa unequivocal standards. 
However, enclosed is a copy of the Cormnittee's latest annual 
report, which includes summaries and citations concerning 
decisions, and subject matter index that identifies decisions 
dealing with the subject in question. In addition, a recent 
decision on the subject is Pcwhida v. City of Albany, 147 AD 2d 
336 (1989). 

Fourth, you requested guidelines regarding the ~subject 
matter list» required to be maintained pursuant to section 
87{3) (c). The enclosed regulations, section 1401.6, refer to the 
list in question~ 

Lastly, you suggested that a town supervisor is the offi
cial in a town who is nu1timately responsible for compliance.• In 
my view, the governing body of a municipality, such as a tCM'n 
board, is responsible for ensuring com.pliance. The board has the 
duty to promulgate the appropriate procedural regulations, and 
section 1401.2(a} of the Committee's regulations states that the 
governing body of a public corporation is responsible for ensur
ing compliance with its regulations. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:saw 
Enclosures 

Sincerely, 

~:r,F~ 
Robert -J. Freeman 
Executive Director 
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Mr. Dennis O'Dea •• -The staff of the Commit t ee on Open Government is authorized to 
issue advisor opinions. The ensuing staff advise o inion is 
based solely upon t he facts presente in your correspondence. 
unless otherwise indicated. 

Dear Mr. O'Dea: 

I have received your letter of November 10. as well as 
the materials attached to it. 

According to you letter, while serving as a member of the 
Boar d of the Broome County Resource Recovery Agency, which is an 
independent public benefit corporation created by section 2 047-e 
of the Public Authorities Law, you participated in both open and 
closed meetings and possess "personal and official notes" regard
ing its business. During your term with t he Agency, bids for a 
resource recovery facility were received and evaluated. Fol low
ing the award of a contract to the Foster Wheeler Corporation, 
various persons and organizations requested copies of the evalua
tions of the bids. You also indicated that requests have been 
made to review the criteria used in t he evaluations. Those re
quests have been denied for the reason that t he "information no 
longer exists.•• You added that: 

"Without this information there can be · 
no verific ation by citizen organizations 
or the Legislature that the evaluation 
process did comply with the New York 
State Municipal Law, Part 360 of the
Department of Environmental -Conservation 
Regulations or even the requirements of 
the Request for Proposal, and the 1988 
State Solid waste Management Plan." 
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In conjunction with the foregoing, you raised a series of 
questions. Specifically, you asked whether: 

nAs a pasc Broome county Resource Re
covery Agency member, can [your] person
al files be opened to the public in 
regard to the bid evaluation? What 
information would remain confidential 
after the contract has been executed? 
Under what grounds could the Agency 
destroy information used in making the 
bid evaluation. Are files of consul
tants such as Hawkins, Delafield and 
Wood that contain bid evaluation method
ology and presentations subject to the 
Freedom of Information Law? can the 
Agency cause [you] to surrender [your] 
files to them?" 

In this regard, I offer the following comments. 

First, according to our conversation, there has been no 
effort or intent on the part of the agency to maintain control 
over your "personal files, n which are apparently duplicates of 
records distributed to other members of the agency. It is noted 
that the scope of the Freedom of Information Law is broad, for it 
pertains to all records of an agency. Section 86(4} of the Law 
defines the term '1 record" to include; 

!Jany inform:ition kept, held. filed, 
produced. reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photosf letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes. 11 

As such, I believe that the materials that you received during 
your term with the Agency clearly constitute "records~" Whether 
those records remaining in your possession are still within the 
custody or control of the Agency is, in my view, conjectural. If 
there was no effort or intent on the part of the Agency to re
trieve the records, and if there is no legal prohibition concern
ing their disclosure, I would conjecture that you may do with the 
records as you see fit. 
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I point out, too~ that the Freedom of lnformation Law is 
permissive. As a general matter1 the Freedom of Information Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fal: within one or more grounds for 
denial appearing in section 87 (2) (a} through (i} of the Law. 
HO'Wever, the introductory language of section 87{2) states that 
an agency "may" withhold records falling within the grounds for 
denial that follow. There is no requirement that records nust be 
withheld, even though a basis for denial may be applicable. As 
stated by the Court of Appeals: 

tt ••• while an agency is :permitted to 
restrict access to those records falling 
within the statutory exemptions, the 
language of the exemption provision 
contains permissive rather than manda
tory language, and it is within the 
agency's discretion to disclose the 
records ••• " [Capital Newspapers v. 
Burns, 67 NY 2d 562, 567 (1986)]. 

The only instances in which records cannot be disclosed involve 
situations in which statutes prohibit disclosure. I am unaware 
of any statute that would~ under the circumstances presented, 
prohibit disclosure. 

Second, the materials that you forwarded, all of which 
were prepared by consultants retained by the Agency, are marked 
"confidential. 11 ln other contexts, it has been found that even 
though records might be marked as "confidential, 11 such notations 
or claims are generally irrelevant. An assertion of confiden
tiality, absent specific statutory authority, may be all but 
meaningless. When confidentiality is conferred by a statute, an 
act of the State Legislature or Congress 1 records fall outside 
the scope of rights of access pursuant to section 87{2) (a) of the 
Freedom of Information Law, which states that an agency may with
hold records that "are specifically exempted from disclosure by 
state or federal statute." In this instance, however, l do not 
believe that any statute specifically exempts the records in 
question from disclosure. If that is so, the records are subject 
to whatever rights exist under the Freedom of Information Law# 
notwithstanding the fact that they are marked "confidential• [see 
Doolan v. BOCES# 48 NY 2d 341 (1979): Washington Post v. In
surance Department1 61 NY 2d 557 (1984); Gannett News Service, 
Inc. v. State Office of Alcoholism and Substance Abuse, 415 NYS 
2d 780 (1979)]. 

Third, even though the Freedom of Information Law permits 
the disclosure of any records, subject to the qualification men
tioned earlier, several of the grounds for denial may be or have 
been relevant to the records in question. 
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Section 87{2) (c) permits an agency to withhold records to 
the e:xtent that disclosure would II impair present or imminent 
contract awards .... " Since the contract has already been awarded, 
it is ~nlikely, in my viewt that section 87{2} {c} would serve as 
a basis for denial. 

that: 
Section 87(2) (d) permits an agency to withhold records 

"are trade secrets or are maintained for 
the regulation or commercial enterprise 
which if disclosed would cause substan
tial injury to the competitive position 
of the subject enterprise .. " 

While records submitted by bidders might have contained "trade 
secrets, 11 ::.t is doubtful in my view that the records in question, 
evaluations and related materials prepared by consultants or 
Agency officials, would consist of trade secrets that would~ if 
disclosed, cause substantial injury to the competitive position 
of a bidder. 

With respect to records prepared by the Agency or its 
consultants, I believe that section 87(2) (g} of the Freedcxn of 
Information Law would be most relevant. Based upon the judicial 
interpretation of the Law, records prepared for an agency by a 
consultant should be treated as •intra-agency• materials that 
fall within the scope of section 87(2} (g). That provision per
mits an agency to withhold records that; 

*are inter-agency or intra-agency 
:materials which are not: 

i. statistical or factual tabu
lations or datat 

iL instructions to staff that 
affect the public; 

iii. final agency policy or de
terminations: or 

iv. external audits, including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• " 

It is noted that the language quoted above contains what in ef
fect is a double negative~ While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual informationt instructions to staff that 
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affect the public, final agency policy or determinations or ex
ternal audits must be made available, unless a different ground 
for denial applies. Concurrently, those portio~s of inter-agency 
or intra-agency materials that are reflective of opinio~. advice, 
recom,'1\endation and the like could in my view be withheld. 

In a discussion of the issue of consultant reports, the 
Court of Appeals stated that: 

itopinions and recommend.a tions prepared 
by agency personnel may be exempt from 
disclosure under FOIL as *predecisional 
material, prepared to assist an agency 
decision maker***in arriving at his 
decision' {Matter of McAulay v. Board 
of Educ., 61 AD 2d 1048, aff'd 48 NY 2d 
659). Such material is exempt 'to pro
tect the deliberative process of the 
government by ensur~ng that persons in 
an advisory role would be able to ex
press their opinions freely to agency 
decision makers (Matter of Sea Creat 
Const. Corp. v. Stubing, 82 AD 2d 
546, 549). 

"In connection with their deliberative 
process, agencies may at times require 
opinions and recommendations from out
side consultants. It would make little 
sense to protect the deliberative pro
cess when such reports are prepared by 
agency employees yet deny this protec
tion when reports are prepared f=om the 
same purpose by outside consultants 
retained by agencies. Accordingly, we 
hold that records may be considered 
1 ~ntra-agency material' even though 
prepared by an outside consultant at the 
behest of an agency as part of the 
agency's deliberative process (See, 
Matter of Sea Crest Constr. co~ v. 
Stubing, 82 AD 2d 546, 549, supra, 
Matter of 124 Fer St. Realt Co 
v. Hennessy, 82 AD 2d 981, 983)" Xerox 
comration v. Town of Webster, 65 NY 
2d 131, 132-133 (1985)]. 

The court, however1 specified that the contents of 
intra-agency materials determine the extent to which they may be 
available or withheld, for it was held that: 
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"While the reports in principle may be 
exempt from disclosure, on this record -
which contains only the barest descrip
tion of them - we cannot determine whe
ther the documents in fact fall wholly 
within the scope of FOIL's exemption for 
'intra-agency materials,' as claimed by 
respondents. To the extent the reports 
contain 'statistical or factual tabula
tions or data' (Public Officers law 
section 87 [2] [g] [i]), or other material 
subject to production, they should be 
redacted and made available to the 
appellant" (id. at 133). 

Therefore, a record prepared by a consultant for an agency would 
be accessible or deniable, in whole or in part, depending on its 
contents. 

Having reviewed the materials that you forwarded, which, 
as indicated earlier, were prepared by consultants, I believe 
that a great deal of their contents consist of factual informa
tion that would be available under section 87(2) (g) (i). In 
addition, in a situation in which opinions and factual materials 
were "intertwined," Ingram v. Axelrod, a decision rendered by 
the Appellate Division, Third Department, indicated that: 

11 Respondent, while admitting that the 
report contains factual data, contends 
that such data is so intertwined with 
subjective analysis and opinion as to 
make the entire report exempt. After 
reviewing the report in camera and ap
plying to it the above statutory and 
regulatory criteria, we find that Spe
cial Term correctly held pages 3-5 
('Chronology of Events' and 'Analysis of 
the Records 1

) to be disclosable. These 
pages are clearly a 'collection of 
statements of objective information 
logically arranged and reflecting objec
tive reality.' (10 NYCR.R 50.2 [b]) 
Additionally, pages 7-11 (arnbualnce 
records, list of intervies, and reports 
of interview) should be disclosed as 
'factual data.' They also contain factu
al information upon which the age-ncy 
relies (Matter of Miracle Mile Assoc. 
v. Yudelson, 68 AD 2d 176, 181, mot for 
lv to app den 48 NY 2d 706). Respon
dents erroneously claim that an agency 
record necessarily is exempt if both 
factual data and opinion are intertwined 
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in it; we have held that 1 (t]he mere 
fact that same of the data might be an 
estimate o"rarecommendation does not 
convert it into an expression of 
opinion' (Matter of Polansky v. Regan, 
81 AD 2d 102, 104; emphasis added). 
Regardless, in the instant situation, we 
find these pages to be strictly factual 
and thus clearly disclosable" [9- AD 2d 
568, 569 (1982), see also Miracle Mile 
Associates v. Yudelson, 68 AD 2d 176, 
48 NY 2d 706, motion for leave to appeal 
denied (1979); Xerox Corporation v. 
Town of Webster, a65 NY 2d 131# 490 NYS 
2d 488 (1985)]. 

In short, even though factual information contained within a 
record may be 11 intertwinedn with opinions, the factual portions, 
if any, would in my opinion be available under section 
87{2} {g) (i}, unless a different ground for denial applies. 

Further, if »criteria" regarding the evaluations were 
developed or used, it appears that would be available, for they 
might be viewed as "instructions to staff that affect the public" 
accessible under section 87(2) (g) (iii or as an agency policy 
accessible under section 87 (2} (g) (iii). In essence, the criteria 
would represent the standards to be met by the bidders. 

Fourth, issues involving the destruction of records do not 
deal directly with the Freedom of Information Law. However, a 
relatively new provision of law, the "Local Government Records 
~aw" (Arts and Cultural Affairs Law, Article 57-A), is likely 
relevant~ The phrase "local government" for purposes of that law 
is defined to mean: 

"any county, city, t<:Mn, village, school 
district, board of cooperative educa
tional services, district corporation, 
public benefit corporation, public 
corporation, or other government created 
under state law that is not a state 
department, division# board, bureau, 
commission or other agency, heretofore 
or hereafter established by •law 11 [Arts 
and Cultural Affairs Law# section 
57. 17 (1 l I • 

The Agency, as indicated earlier# is a public benefit 
corporation. Further, section 57.25(2) states in part that: 
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"~o local officer shall destroy, sell or 
otherwise dispose of any public record 
without the consent of the commissioner 
of education~"' 

In conjunction with the foregoing, the Commissioner is authorized 
to develop schedules that include minimum retention periods for 
ce=tain classes of records. I am unaware of any such retention 
schedules that may be applicable to the Agency. However~ it 
would appear that the Agency may destroy records only with the 
consent of the Commissioner or pursuant to a =etention schedule. 

In a related vein, I point out that the Freedom of Infor
mation Law pertains to existing records~ If records are no lon
ger maintained by the Agency, the Freedom of Information Law 
would have no application. Whether records were properly dis
posed of or destroyed is, in my view, a separate issue. It is 
noted that an amendment to the FreedOII\ of Information Law that 
became effective on November of this year, section 89(8}, states 
that: 

"Any person who, with intent to prevent 
public inspection of a record pursuant 
to this article~ willfully conceals or 
destroys any such record shall be guilty 
of a violation." 

Based upon your correspondence, I have no knowledge of whether 
the amendment is relevant to the matter. 

Lastly, in our conversationr you questioned the propriety 
of executive sessions held by the Agency to consider evaluations 
prepared and presented by consultants. In this regard, like the 
Freedom of Information Law, the Open Meetings Law ia based on a 
presumption of openness. Public bodies, such as the board of a 
public benefit corporation, must conduct meetings open to the 
public, unless a topic may appropriately be discussed during an 
executive session. Paragraphs (a} through (h) of section 105(1) 
of the Open Meetings Law specify and limit the topics that may be 
considered during executive sessions. 

Of likely relevance is section 105(1} (f}, which permits a 
public body to inter into an executive session to discuss: 

*the medical, financial, credit or em
ployment history of a particular person 
or corporation, or-matters leading to 
the appointment; employment, promotion, 
demotion~ discipline, suspension, dis
missal or removal or a particular person 
or corporation .. 11 
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The extent to which the cited provision could have been asserted 
would have been dependent upon the nature of a discussion. For 
instance, if a discussion involved consideration of the financial 
history of a particular corporation, i.e., a bidder, I believe 
that an executive session would have properly been held. 

In an effort to enhance compliance with the Freedom of 
Information Law, copies of this opinion will be forwarded to 
agency officials. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:saw 

cc: John Guinan 
John E., Murray 

Sincerely, 
r 
.If~ 

Robert J. Freeman 
Executive Director 
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November 6, 1989 

-The staff of t he Committee on Open Government is authorized to 
issue advisory opinions. The e nsuing staff advisory opinion is 
based solely upon the facts presented in yo ur correspondence. 

Dear Mr. Weimer: 

I have recei ved your letter of October 14, which reached 
this of fice on October 26. You have sought assistance conce rning 
a request for records made to the Village of Nissaquogue. 

Based upon a review of the materials attached to your 
letter, a reques t for a variety of records relating to the con
struction o f a poli ce building was received by the Village Clerk 
on August 22. On September 12, the Clerk informed you that they 
were not in his possessio n but rather were being kept by the 
Mayor at a location other t han t he Village Hall. On that date, 
since you had not received the records, you submitted an appeal. 
As of the date of your l etter addressed to this office, you ap
parently had n o t yet obtained a response to the appeal. You also 
enclosed a news article of Oc t ober 12 in which the Clerk stated 
that he would permit inspectio n of the records if they were at 
the Village Hal 1. However, he added that 11They 've nev-e r b een 
kept here. The Mayor has them somewhere," and that he (the 
Clerk) did not knO\' where the records are located. 

In this regard, I offer the following coounents. 

First, the Freedom of Infonoation Law pertains to agency 
records, and section 86 (4) of the Law def i nes the term 11 record 11 

expansively to include: 

"any information kept, held, filed, 
produced, reproduced by. with or for 
an agency or the state legislature, 
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in any physical form whatsoever 
including, but not limited to, re
ports, statements, examinations# 
memoranda, opinions, folders, files~ 
books, manuals¥ pamphlets, forms, 
papers, designs, drawings, maps, 
photos~ letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

Since the documents that you requested are nkept" or held by the 
Mayor for the Village, which is an agency, I believe that they 
constitute urecords 11 that fall with:.n the scope of the Freedom of 
Inforreation Law, irrespective of the location of the documents~ 
Further¥ while there may be no specific requirement that the 
records be kept in the Village Hall, I believe that they must 
nonetheless be available for review in accordance with the direc
tion provided by the Freedom of Information Law at a different 
location, such as the Mayor's home [see Town of Northumberland v. 
Eastman, 493, NYS 2d 93 (1985)]. 

Second, pursuant to section 4-402 of the Village Law, 
subject to the direction and control of the Mayor, the Village 
Clerk has "custody of the corporate seal, books, records and 
pa:pers of the Village and all the official reports and communica
tions of the Board of Trustees.'' Further, und.er the regulations 
promulgated by the Committee on Open Government {21 NYCRR Part 
1401), which govern the procedural aspects of the Freedom of 
~nformation Law and have the force of law. the designated records 
access officer has the duty of coordinating an agency's response 
to requests for records [see section 1041~2{a}]. In addition, 
under the new Local Government Records Law, the Village Clerk is 
the "records management officer" (see Arts and Cultural Affairs 
Law, section 57.19). As such, I believe that the Village Clerk 
bears some of the responsibility for ensuring the effective man
agement of the Villagers records, particularly if the Clerk has 
been designated as records access officer for purposes of the 
Freedom of Information Law. 

Third, the Freedom of Information Law and the regulations 
protnulgated by the Committee on Open Government prescribe time 
limits within which an agency must respond to requests and 
appeals. Specifically, section 89(3) of the Freedom of Informa
tion Law and section 1401.5 of the Committee's regulations pro
vide that an agency must respond- to a request within five busi
ness days of the receipt of a request. The response can take one 
of three forms. It can grant access, deny access, and if so, the 
denial should be in writing stating the reasons, or the receipt 
of a request may be acknowledged in writing if rrDre than five 
business days is necessary to review or locate the records and 
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determine rights of access. When the receipt of the request is 
acknowledged within five business days. the agency has ten addi
tional business days to grant or deny access. Further, if no 
response is given within five business days of receipt of a re
quest or within ten business days of the acknowledgement of the 
receipt of a request, the request is considered "constructively 
denied 11 [see regulations, sections 1401.S(d) and 1401.7 (c)] 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89 (4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

Fourth, while its relevance in this instance is conjec
tural, a new subdivision 8 of section 89 of the Freedom of Infor
mation Law became effective on November 1. That provision states 
that "Any person who, with intent to prevent public inspection of 
a record willfully conceals or destroys a11Y such record shall be 
guilty of a violation. 11 

Fifth, based upon a review of your letter, your request is 
quite broad, and you asked the Mayor to respond to a series of 
questions. In this regard, I point our that section 89(3) of the 
Freedom of Information Law requires that an applicant 11 reasonably 
describe 11 the records sought. Therefore, a request should con
tain sufficient detail to permit agency officials to locate the 
records. Although the request involes records idenfitied with 
specificity, I am unfamiliar with the filing system or systems in 
which the records may be kept. If it is determined that certain 
parts of the records cannot be located based upon the terms of 
the request and due to the nature of the Village's filing 
systems, it is suggested that you discuss the matter with the 
Village's records access officer. Among the duties of the re
cords access officer is providing assistance to a requester in 
identifying the records sought, if necessary [see regulations, 
section 1401.2 (b) (2)]. It is also noted that the Freedom of 
Information Law pertains to existing records and that section 
89(3) states in part that an agency need not create a record in 
response to a req:uest. Therefore, while the Mayor may answer 
your questions, I do not believe that the Freedom of Information 
Law would require him to do so. 
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Lastly, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. In 
rnY opinion, it appears that most if not all of the records sought 
should be disclosed, for none of the grounds for denial could at 
this juncture be asserted. 

In an effort to enhance compliance with the Freedom of 
Information Law, copies of this opinion will be sent to Village 
officials. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:saw 

cc: Hon. Warren Riis, Mayor 
Hon. Joseph Schroeher, Clerk 

Sincerely, 

~j.f~ 
Robert J. Freeman 
Executive Director 
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Mr. Thomas Muller 
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Elmira, New York 14902-0500 

December 1, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the fac~s presented in your correspondence. 

Dear Mr. Muller: 

I have received your letter of November 10. 

Having requested records from the Superintendent of the 
Elmira Correctional Facility, records were disclosed and you paid 
a fee for six pages plus the cost of retrieving the records. 
However, you wrote that three pages were missing. Further, there 
was apparently no written reason for withholding the records 
question. 

You have requested advice concerning the matter. In this 
regard, I offer the following comments~ 

Firett it is possible that the three pages were 
ly excluded from the records that were made available. 
it is suggested that you contact the Superintendent or 
who disclosed the records to determine whether such an 
made .. 

erroneous
As such, 

the person 
error- was 

Second, if no error was made, it would appear that certain 
records falling within the scope of your request were denied. As 
a general matter, when a request or portion of a request is 
denied, the reason for the denial should be provided in writing, 
and the applicant should be informed of the right to appeal. 

The right to appeal a denial of a request is conferred by 
section 89(4) {a) of the Freedom of Information Law, which states 
in relevant part that: 
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•any person denied access to a record 
may within thirty days appeal in writing 
such denial to the head, chief executive 
or governing body of the entity, or the 
person therefor designated by such head, 
chief executive, or governing body, who 
shall within ten business days of the 
receipt of such appeal fully explain in 
writing to the ~rson requesting the 
record the reasons for further denial, 
or provide access to the record sought." 

For your infornation, the person designated to determine appeals 
at the Department of Correctional services is counsel to the 
Department in Albany~ 

RJF:saw 

I hope that I have been of assistance. 

Sincerely, 

/lJ;w;-1.~. 
Robert J. Freeman 
Executive Director 
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Mr .. Robert Rodriguez 
83-B-2844 
Box 338 
Napanoch, New York 12458-0338 

Dear Mr. Rodriguez; 

I have received your letter of November 13, as well as the 
documentation attached to it~ 

You referred to earlier correspondence concerning a re
quest and ensuing appeal made under the Freedom of Information 
Law to the New York City Police Department. As of the date of 
your letter, you apparently had received no response to the 
appeal. In additional, the docUJnent attached to your letter is 
an affidavit signed by-your co-defendant in which he waived •any 
privacy/confidentiality privileges" that might be asserted to 
withhold records :pertaining to him that you have requested. You 
have asked that I send the affidavit to the Department 1 s appeals 
officer, Mr. Thomas Slade. 

rn this regard, I offer the follow-ing comments. 

First, as you may be aware, the Freedom of Information Law 
requires that a determination be ma.de within ten business days of 
an agency's receipt of an appeal~ Specifically, section 89(4} (a} 
states in relevant part that; 

uany person denied access to a record 
may within thirty days appeal in-writing 
such denial to the head, chief executive 
or governing body of the entity, or the 
person therefor designated by such head. 
chief executive, or governing body, who 
shall within ten business days.of the 
receipt of such appeal fully explain in 
writing-to the person reg:uesting the 
record the reasons for further denial, 
or provide access to the record sought.n 
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Second, although this office does not have the duty to 
forward the affidavit, I will do so as a service to you. It is 
noted that Mr. Slade is no longer the Department's appeals 
officer. The person now performing that function is Eileen D .. 
Millett, Assistant Commissioner for Legal Matters. 

RJF: saw 

I hope that I have been of assistance. 

Sincerely, 

/Jb;td.(~ 
Robert J. Freeman 
Executive Director 

cc: Eileen D. Millett, Assistant Commissioner for Legal Matters 
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Mr. Neal Eugene Wiesner 
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Clinton Correctional Facility 
Box 367-A 
DannEm1.ora, New York 12929 

The staff of 
issue advise 
based solely 

the Committee on Open Government is authorized to 
opinions. The ensuin staff adviso o inion is 

upon the facts present in your correspondence. 

Dear Mr. Wiesner: 

I have received your letter of November 11. 

In brief, following a denial of a request for records 
maintained by the Office of the District Attorney of Richmond 
County, you appealed on August 29 to the person designated to 
determine appeals. Despite your efforts to elicit a determina
tion of the appeal, as of the date of your letter to this office, 
no determination had been rendered. 

You have requested assistance in the matter. In this 
regard, I offer the following comments~ 

First, as you may be aware, the Canmittee on Open Govern
ment is authorized to advise with respect to the Freedom of In
formation Law. The Committee is not empowered to compel an agen
cy to comply with the Law. 

Second, the Freedom of Information Law requires that a 
response to an appeal be made within a specified period. Section 
89 {4) (a} of the Law states in relevant part that: 

ffany person denied access to a record 
may within thirty days appeal in writing 
such denial to the head, chief executive 
or governing body of- the entity, or the 
person therefor designated by such head, 
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chief executive, or governing body, who 
shall within ten business days of the 
receipt of such appeal fully explain in 
writing to Lhe person requesting the 
record the reasons for further denial, 
or provides access to the record 
sought., n 

Further, when an appeal is made and the agency fails to respond 
within the appropriate period, it has been held that the appli~ 
cant has exhausted his administrative remedies an;y may commence a 
proceeding under Article 78 of the civil Practice Law and Rules 
[see Floyd v_ McGuire, 87 AD 388, appeal dismissed, 57 NY 2d 774 
(1.Sl82) J. 

In an effort to enhance compliance with the Freedom of 
Information Law, a copy of this opinion will be forwarded to the 
appeals officer~ 

I regret that I cannot be of greater assistance. 

RJF:saw 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: David w. Lehr, Chief Assistant District AttornEY 

Richmond county Office of the District Attorney 
30 Richmond Terrace 
Staten Island, NY 10301 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solel y upon the facts presented in your correspondence. 

Dear Mr. Ginther: 

I have received your letter of November 15, as well as the 
materials attached to it. 

You have asked fo r assistance "in obtaining the voting 
r ecord of the Albany Port District Commission on the Lease Option 
Agreement between the Port Commission and Ultra Cogen Systems,
Inc. ••• You indicated that the agreement was signed for the Port 
Commission by its Chairroan, Guy N. Childs, on April 24, 1989. 

In this regard, I offer the f ollowing comments. 

First, since the Freedom of Information Law was enacted in 
1974, it has imposed what some have characterized as an "o pen 
meetings" requirement. Although the Freedom of Info rmatio n Law • 
pertains to existing r ecords and generally does not require that 
a record be created or prepared [see Freedom of Informatio n Law, • 
s ection 89 (3)] , an exception to that rule involves votes taken by 
public bodies. Specifically, section 87 (3) of the Freedom of 
Information Law has long required that: 

"Each age ncy shall maintain: 

(a) . a record of the final vote of each 
member in every agency proceeding in 
which the member votes ..... 
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Stated differently, when a final vote is taken by an 
"agency", which is defined to include a state or municipal board 
[see sect~on 86(3)], such as the Commission~ a record must be 
prepared that indicates the manner in which each member who voted 
cast his or her vote. 

Second, in terms of the rationale of section 87(3) {a}. it 
appears that the State Legislature in precluding secret ballot 
voting sought to ensure that the public has the right to kno,q how 
its representatives may have voted individually with respect to 
particular issues. 

Further, although the open Meetings Law does not refer 
specifically to the manner in which votes are taken or recorded, 
I believe that the thrust of section 87(3) (a) of the Freedom of 
Information Law is consistent with the Legislative Declaration 
that appears at the beginning of the Open Meetings Law: 

"It is essential to the maintenance of 
a democratic society that the public 
business be performed in an open and 
public manner and that the citizens of 
this state be fully aware of and able 
to observe the performance of public 
officials and attend and listing to the 
deliberations and decisions that go 
into the making of public policy. The 
people must be able to remain informed 
if they are to retain controi over 
those who are their public servants. 11 

Lastly, in an Appellate Division decision, it was found 
that 11 The use of a secret ballot for voting purposes was 
improper 11 .. In so holding, the court stated that: 11When action 
is taken by formal vote at open or executive sessions, the Free
dom of Information Law and the Open Meetings Law both require 
open voting and a record of the manner in which each member voted 
[Public Officers Law (section) 87 [3] [al, (section) 106 [ll, [2]" 
!Smithson v. Ilion Housing Authorit~r 130 AD 2d 965, 967 
(1987)]. 

In an effort to assist you, copies of the opinion will be 
sent to representatives of the Commission. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

cc: Guy~. Childs, Chairman 

Sincerely, 

~-:,t{ ,t.u...-_ 
Robert J. Freeman 
Executive Director 

Frank w~ Keane~ General Manager 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Mr. Johnson; 

I have received your letter of-November 10 in which you 
referred to earlier correspondence concerning your unsuccessful 
efforts to obtain records from the New York City Police 
Department. 

In this regard, it is emphasized that the--Comm.ittee -on 
Open Government is authorized to advise with respect to the 
Freedom of Information Law. This office- -cannot compel an agency 
to grant or deny access to records. As such, I cannot indicate 
wither the Department will disclose or withhold the information 
sought. 

With respect to procedure, the -information offered in my 
lette-r of November 9 represents the procedure--for requesting 
records. It is reiterated that if- an agency fails -to respond·-to 
a request within the appropriate--time -periods, an applicant may 
consider the request to- have- been denied and -may appeal on that 
basis. Further, although I -di-d not speak with them~- copi-es- of
the opinion of November 9 were sent to the Department's records 
access and appeals officers in an effort to·assist you. 

Having reviewed your earlier correspondence, which 
describes the information sought, I offer the following comments. 
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First, the Freedom of Information Law pertains to existing 
records. Section 89(3) of the Law states in part that an agency 
need not create a record in response to a request. Based on a 
review of your request, it is possible that certain of the 
information sought might not exist in the form of a record or 
records. To that extent, the Freedom of Information Law, in my 
view, would not apply. 

Second, to the extent that records exist, the Freedom of 
Information Law, as a general matter 1 is based upon a presumption 
of access~ Stated differently, all records of an agency are 
available, except to the extent that records or portions thereof 
fall within one or more grounds for denial. appearing in sec-tion 
87(2} (a) through (i) of the Law. Further, under the circumstan
ces, it appears that two provisions of the Freedom of Information 
Law would likely be relevant to rights of access. 

First, section 87 (2) (g), one of the grounds for denial, 
states that an agency may withhold records that; 

nare inter-agency or intra-agency 
materials which are noti 

i. statistical. or factual tabu
lations or data; 

11. instructions.to staff that 
affect the public: 

iii. final agency policy or de
terminationsr or 

iv~ external audits, includinq 
but not limited to audits performed 
by the -comptroller and the federal 
government ••• " 

It is noted that the language quoted -above contains what in--ef
fect is a double negative. While--inter-agency or int-ra-agency 
materials,-may be withheld, portions of such materials--consisting • 
of -statistical or faat.ual information,- instructions to staf-f that 
affect the public, final agency-policy or determinations or ex
ternal -audits must be-made available, unless- a diffe-rent• basis 
for denial is applicable. concurrently, those -portions-of 
inter-agency or intra-agency materials that are-reflective of 
opinion, advice, rec~ndation and the like could in my view be 
withheld. 

-The other provision of -potential -significance 1-s· section 
87 (2) (e) (iv), which pennits an agency to withhold records that, 
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•are compiled £or law enforcement 
purposes and which, if disclosed, 
would ••• reveal-criminal investigative 
techniques or procedures1 except rou
tine techniques and procedures.~.n 

T'he leading decision-concerning section 87 (2} (e}~iv) is Fink v. 
Lefkowitz, in which the Court of Appeals held that: 

"The purpose of .. this exemption is 
obv-ious. Effec-tive law- enforcement 
demands that violators- of, the law 
not be apprised of the nonroutine 
procedures -by which -an agency obtains
its information (see Frankl v SecU:t'ities 
& Exch. Comm., 460 F2d 813r 811, -cert 
den 409 -US 889-)-. However beneficial 
its thrust, the pu~oee of the Freedom 
of Information Law is not to enable 
persons to use -agency records to 
frustrate pending or threatened in
vestigations nor to use that infor
mation to-construct a defense to 
impede a prosecution. 

"To be--d-istinguished from agency re
cords- compil-ed for law- enforcement -
purposes which illustrate -tnves,tigative 
techniques, are thoee which-articulate 
the agency I s u-ndersta.ndin-g- of. --the -rules 
and regulations i-t is empowered to enforce. 
Records drafted by the body cha;r,ged with 
enforcement of -a &ta.tute-which merely 
clarify procedural or. substantive. law. 
mus-t be-disclosed. Such information--in 
the hands of• the pub1ic does not. impede 
effective -law--enforcement. on the con- -
trary, --such- .kna.rledge actually encourages 
voluntary compliance with ilie law by 
det♦iling the• •Standard.a. with which a. 
pe;rson, ,is expected to- -comply, -thus -allow
ing -him- to--conform his conduot to those 
requirements (see -Stokes v •Brennan-," 41•6 
F2d---699, 702t· Hawkes v Internal Revenue 
Serv.;-:,.:-467 'F2d· 787, 794-7951 Davis,·--· 
Administrative Law [1970 ·supp]·f section 
3A, pll4). 
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"Indicative, but not necessarily dispositive, 
of whether investigative techniques are non
routine is whether disclosure of those pro
cedures would give rise to a substantial 
likelihood that violators could evade de
tection by deliberately tailoring their 
conduct in anticipation of avenues of in
quiry to be pursued by agency personnel ••• 11 

[47 NY 2d 568, 572 (1979)]. 

To the extent that the records in which you are interested 
were "compiled for law enforcement purposes, 11 such as forensic 
reports and related records, and disclosure would enable people 
to evade law enforcement activities, they could likely be 
withheld. The remainder, in my view, would likely be available, 
unless a different ground for denial applies. 

I hope that the foregoing serves to clarify the matter. 

RJF:saw 

cc: Sgt. John Sultana 

Sincerely, 

~,f,(~ 
Robert J. Freeman 
Executive Director 

Eileen D. Millett, Assistant Deputy Commissioner 
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the Committee on en Government 
o inions~ The ensuin staff a 

upon the facts presente in your 

Dear Ms. Elefante: 

is authorized to 
o .1.n1on is 

I have received your letter of November 15~ as well as the 
.materials attached to it. 

You wrote that you are attempting •to review information 
from files requested in oneida County from the Oneida county 
Industrial Development Corporation, the Utica Industrial Develop
ment Corporation,. and city and county CETA, concerning a now 
defunct corporation called Primoshield.• You have asked, based 
upon the attached correspondence, who the proper records access 
officers for those entities might be. 

In this regard. l offer the fallowing comments. 

First, the Committee on Open Government maintains no list 
of records access off icer.s.. As such, I cannot identify the ap-• 
propriate persons. As a general matter 1 requests should be made 
to the records access •Officers -at the agencies that you believe 
maintain the records in which you are interested. 

Second, by way of background, section 89(1) (bl (iii) of the 
Freedom of Infonnation Law requires the Committee•On Open Govern
ment to promulgate regulations concerning the procedural aspects 
of the Law (see ·attached regulations.,. 21 NYCRR. Part 1401}. In 
turn, section 87(1) (a) of the Law states that: 
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"the governing body of each public cor
poration shall promulgate uniform rules 
and regulations for all agencies in such 
public corporation pursuant to such 
general rules and regulations as may be 
promulgated by the committee on open 
government in conformity with the prO'li
sions of this article, pertaining to the 
administration of this article. u 

As such, an agency's regulations should be consistent with those 
promulgated by the Committee. 

The initial responsibility to deal with requests is borne 
by an agency's records access officer, and the Committee's regu
lations provide direction concerning the designation and duties 
of a records access officer~ Specifically# section 1401.2 of the 
regulations provides in relevant part that: 

11 (a) The governing body of a public 
corporation and the head of an executive 
agency or governing body of other agen
cies shall be responsible for insuring 
complia~ce with the regulations herein, 
and shall designate one or more personas 
as records access officer by name or by 
specific job title and business address, 
who shall have the duty of coordinating 
agency response to public requests for 
access to records. The- designation of 
one or more records access officers 
shall not be construed to prohibit offi
cials who have in the, past been author
ized to make records or information 
available to the public from continuing 
to do so. 

(b} The records access officer is-re
sponsible for assuring that agency per
sonnel; 

(1} Maintain an up-to-date subject 
matter list. 

(2} Assist the requester in identi
fying requested records, if 
nec-essa.ry. 

{3) Upon locating- the records,- take 
one of the following actionsi 

(i) make records promptly available 
for inspection; or 
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{ii) deny access to the records in 
whole or in part and explain in 
writing the reasons therefore. 

{4} Upon request for copies of 
records; 

(i) make a copy available upon pay
ment or offer to pay established 
fees .. if any; or 

(ii) permit ~he request to copy those 
records ••• " 

In view of the foregoing, the records access officer has the 
"duty of coordinating agency response 11 to requests and assuring 
that agency personnel act appropriately in response to requests. 
Further* there may be one records access officer for all agencies 
within a county, for example; however, there may be a number of 
records access officers designated to deal with re;i:uests made to 
particular agencies within county government* 

Lastly, one of your requests was made to a local develop
ment corporation~ In my view, the status of such a corporation 
under the Freedom of Information Law is unclear. 

The scope of the Freedom of Information Law is determined 
in part by section 86(3i, which defines nagencyn to include: 

"any state or municipal department# 
board, bureau, division.- commission, 
committee, public authority, public 
corporation, council 1 office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof.- except the judi-
ciary or the state legislature. 11 

In view of the language quoted above, the question is whether a 
local development corporation, such as the Oneida county Indus
trial Development corporation, the Utica lndustrial Developnent 
COrporation is a ngovernmental" entity performing a 
"governmental 1' function~ 

Specific reference to local development corporations is 
found in section 1411 of the Not-for-Profit •Corporation Law. The 
cited provision-describes the-purposes of local develo:i;:xnent cor
porations and states in part that: 
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nis it hereby found, determined and 
declared that in carcying out said pur
poses and in exercising the powers con
ferred by paragraph {b) such corpora
tions will be perfoming an essential 
governmental function. 11 

Therefore, due to its status as a not-for-profit corporation_. it 
is not clear that a local development corporation is a governmen
tal entity; however, it is clear that such a corporation per
forms a governmental function. 

In an effort to learn more about local develop:nent corpor
ations generally 1 it has been found that their relationships to 
goverr,..ment are inconsistent. Some are apparently analogous to 
chambers of caru:nerce and, in g::-:-eat measure, carry out their du
ties independent of goverrunent. Othera appear to be partners 
with or extensions of government that carry our their duties in 
conjunction with government. In am unfamiliar with the activi
ties of the Oneida county Development Corporation arui the Utica 
Industrial Develorxnent Corporation or the background concerning 
its creation. 

Although I am unaware of any judicial determination that 
deals specifically with the status of a local development corpor
ation under the Freedom of Information Law, it is noted that 
there is precedent regarding the application of the Freedom of 
Information Law to certain not-for-profit corporations. 
Specifically, in Westchester Rockland News a rs v. Kimball_. [50 
NYS 2d 575 {1980} , the court of Appeals found t t volunteer 
fire companies, which are not-for-profit corporations, are sub
ject to the Freedom of :nformation Law. In so holding_. the Court 
stated that: 

"We begin by rejecting respondents', 
contention that, in applying the Freedom 
of Information Law_. a distinction is to 
be made between a volunteer organization 
on which a local government relies for 
the performance of an essential public 
service, as is true of the fire depart
ment here, and on the other hand_. an 
organic arm of government, when that is 
the channel through which such services 
are delivered. Key is the Legislature 1 s 
own unmistakably broad• declaration that, 
'[a]s state and local government servi
ces increase and public problems become 
more sophisticated and complex and 
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therefore harder to solve, and with the 
resultant increase in revenues and 
expend.itures, it is incumbent upon the 
state and its localities to extend pub
lic accountability wherever and whenev-er 
feasible' {emphasis addedr Public Offi
cers Law, section 84). 

••True, the Legislature, in separately 
delineating the powers and duties of 
volunteer fire departments, for example~ 
has nowhere included an obligation com
parable to that a:pelled out in the Free
dom of Information statute (see Village 
Law, art 1Dr see~ also, 39 NY Juri 
Municipal Corporations, sections 
560-588). But, absent a provision ex
empting volunteer fire departments frOOl 
the reach of article 6-and there is 
none-we attach no significance to the 
fact that these or other particular 
agencies, regular or volunteer, are not 
expressly included. For the successful 
implementation of the policies motiva
ting the enactment of the FreedOOl of 
Information Law centers on goals as 
broad as the achievetnent of a more in
formed electorate and a more responsible 
and responsive officialdom~ By•their 
very nature such objections cannot hope 
to be attained unless,the measures taken 
to bring them about permeate the body 
politic to a point where they become the 
rule rather than the exception. the 
phrase 1 public accountability wherever 
and whenever feasible 1 therefore merely 
purctuates with explicitness what in any 
event is implicit" [~ at 579]~ 

In sum, the status of local development corporations under 
the Freedom of Information ~aw is unclear. However, case law 
rendered under the Freedom of Information Law suggests thati to 
give effect to the intent of the Law, a not-for~profit entity 
that performs "an essential governmental function" might be found 
to be subject to the requirements of the Law. 
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I regret that I cannot be of greater assistance. Should 
any further questions arise.- please feel free to contact me. 

Sincerely, 

~.f~ 
Robert J. Freeman 
Executive Director 

RJF:saw 

cc: James Gilroy 
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Mr. Ross Strober 

The staff of the Committee on Open Government is authorized to 
i s sue advisory opinions. The ensuin~ staff adv i s o ry opinion is 
based solely upon t he facts presented in your correspondence. 

Dear Mr. Strober: 

I have received your letter of November 17, as well as the 
correspondence attached to it. 

You have raised a series of issues concerning the imple
mentation of the Open Meetings Law by the Board of Education of 
the Hauppauge School District. 

Your first area of inquiry pertains to the status of com
mittees designated by the Board. Each committee apparently in
cludes at least o ne member of the Board of Education. In this 
regard, the Open Meetings Law is applicable to meetings of public 
bodies. The phrase "public body" is defined in section 102 (2) of 
the Law to mean: 

"any entity, for which a quorum is re
qui r ed in order to conduct public busi
ness and wh i ch consists of two- or more· • 
members, performing a governmental func
tion for the state or for an agency or 
department thereof, or for a public 
corporation as defined in section 
sixt y-six of the general construction 
law, or committee or subcommittee or 
other similar body of such publ i c body." 

While early decisions rendered under the Open Meetings Law 
found that citizens' advisory committees were subject to the Open 
Meetings Law (see e.g., Pissare v. City -of Glens -Falls, Supreme 
Court, Warren County, March 7, 1978), other more recent de~isions 
rendered by the Appellate Division, Second Department, which 
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includes Suffolk County, indicate that entities having no power 
to take final action fall outside the scope of the Open Meetings 
Law. As stated in those decisions: 11 it has long been held that 
the mere giving of advicet even about governmental matters is not 
itself a governmental function" [Goodson Todtr,an Enterprises! Ltd. 
v~ Town Board of Milan, 542 NYS 2d 373, 374, AD 2d 
{1989)1 Pou hkee sie News ers v. Ma or's Iilir vernmental 
Task Force, 145 AD 2d 65, 67 (1989) • It was also held that 
"groups or entities that do not .. in fact 1 exercise the pCMer of 
the sovereign are ~ot performing a governmental function, hence 
they are not 'public bod[ies} 1 subject to the Open Meetings 
Law ••• 1

• {Poughkeepsie Newspaper, supra, 69). On the basis of 
the decisions cited above, it appears that the committees in 
question may not be public bodies required to comply with the 
Open Meetings Law. It is noted, however, that there are no 
deci~dons of which I arr, aware that deal specifically with enti
ties that have the authority to recommend, but which include 
members of a governing body, such as a board of education. 
Nevertheless, at this juncture 1 once agair., meetings of the com
mittees in question do not appear to be governed by the Open 
Meetings Law based up0n recent court decisions. 

Second, you prov~ded examples of what you characterized as 
n111egal meetings 11

• One situation involved the preparation of a 
0 moratorium for approval 11

• You wrote that there is no record 
that the Board discussed the issue at either an open or a closed 
meeting and that 11 therefore, it is apparent that an illegal meet
ing must have occurred•. The next situation pertained to an 
announcement by the Superintendent 11 that a new organizational 
pattern has been formed". The reorganization 11 had never been 
discussed or voted on by the School Board". As such, you alleged 
that a "secret meeting" must have taken place. A third situation 
concerns a statement by the President of the Board in which he 
indicated that he had the authority to amend a lease nbecause he 
had received a I sense of the Board' over the telephone earlier 
that day•. You added that there has been 11 no official meeting to 
discuss or vote on this topic 11 ,. A fourth example concerns a, 
purchase of sound equipment by a Board member on behalf of the 
Board. There is, however, 11na record of a discussion or vote 
enabling him to do so. 11 

In this regard, I offe= several points. 

It is emphasized initially that I have no knat1ledge of -
whether the Board held meetings or otherwise with respect to the 
allegedly .. illegal meetingsu that you described. 

However, as a general matter, it is noted that the courts 
have interpreted the term "meeting" ex:pansively. - In a landmark 
decision rendered in 1978, the state's highest court, the Court 
of Appeals, held that any gathering of a quorum of a public body 
for the purpose of conducting public business constitutes a 
11 rneeting• subject to the Open tli..eetings Law, whether or not there 
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is an ~ntent to take action, and regardless of the manner in 
which a gathering may be characterized [see orange County 
Publications, Division of Ottaway Newspapers, Inc. v. Council 
of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 
{1978)]. The Court affirmed a decision rendered by the Appellate 
which dealt specifically with so-called "work sessions 11 and simi
lar gatherings t;,aring which there was merely an intent to 
discuss, but no intent to take forma.l action. In so holding, the 
court stated: 

"We believe that the Legislature inten
ded to include more than the mere formal 
act of voting or the formal execution of 
an official document. Every step of the 
decision-making process, including the 
decision itself, is a necessary prelimi
nary to formal action. Formal acts have 
always been matters of public record and 
the publ~c has always been made aware of 
how its officials have voted on an issue. 
There would be no need for this law if 
this was all the Legislature intended. 
Obviously, every thought, as well as eve
ry affirrr.ative act of a publ!.c official 
as it relates to and is within the scope 
of one's official duties is a matter of 
public conc:ern. It is the entire 
decision-making process that the Legis
lature intended to affect by the enact
ment of this statute" (60 AD 2d 409, 415}. 

The court also stated that: 

0 We agree that not every assembling of 
the members of a public body was in
tended to be included within-the defi
nition. Clearly casual encounters by 
members do not fall within the open 
meetings statutes. But an informal 
'conference' or 1 agenda session' does, 
for it permits 1 the crystallization of 
secret decisions to a point just short 
of cererr.onial acceptance'• {id. at 416). 

In addition, in its consideration of the characterization 
of meetings as uinforma.ln, the court found that: 

"The word 1 formal' is defined :merely 
as 'following or according with es
tablished form, custom, or rule' 
(Webster's Third New Int. Dictionanr)~ 

we believe that it wae inserted to 
safeguard the rights of members of a 
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public body to engage in ordinary social 
transactions, but not to permit ':he t::.se 
of this safeguard as a vehicle by which 
it precludes the application of the law 
to gatherings which have as their true 
purpose the discussion of the business 
of a public body" (id .. at 415}. 

Based on the foregoing, if indeed a majority of the Board 
met fo~ the purpose of discussi~g public business, any such 
gatherings would in my view have constituted "meetings 11 subject 
to the Open Meetings Law that should have been preceded by notice 
given in accordance with section 104 of the Law and conducted 
open to the public to the extent required by the Law. 

With respect to action effectively taken by means of tele
phone polling, there is nothing in the Open Meetings Law that 
would preclude members of a public body from conferring by 
telephone. However, a series of telephone cal ls among the mem
bers which results in a decision, without benefit of a meeting, 
would in my opinion violate the Law. 

I point out that the definition of "public body 11 [see Open 
Meetings Law, section 102(2)] refers to entities that are re
quired to conduct public business by means of a quorum. In this 
regard, the term "quorum" !s defined in section 41 of the General 
Conatruction Law, which has been in effect since 1909. The cited 
provision states that: 

»whenever three or more public 
officers are given any power or 
authority, or three or more per
sons are charged with any public 
duty to be performd or exercised 
by them jointly or as a board or 
similar body, a majority of the 
whole number of such persons or 
officers, at a meeting duly held 
at a time fixed by law, or by 
any by-law d1ll.y adopted by such 
board or body, or at any duly 
adjourned meeting of such meeting, 
or at any mee-ting duly held upon 
reasonable notice to all of them, 
shall constitute a quorum and 
not less than a majority of the 
whole number may perform and 
exercise such pc,..,er, authority 
or duty. For the purpose of this 
prov:tsion the words 'whole number' 
shall be construed to mean the 
total number which the board. 
commission, body or other group 
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of persons or officers would have 
were there no vacancies and were 
none of the persons or officers 
disqualified from acting. 11 

Based upon the language quoted above, a public body cannot carry 
out its powers o= duties except by means of an affirmative vote 
of a majority of its total membership taken at a meeting duly 
held upon reasonable notice to all of the members. As such# it 
is my view that a public body has the capacity to act, i.eq to 
vote, only during duly convened meetings. 

MoreOV'e=~ section 102{1} of the Open Meetings Law defines 
"meeting" to r.iean 11 the official convening of a public body for 
~he purpose of conducting public businee s 11

• In my opinion, the 
term 11 convening" ::neans a physical coming together6 Further, 
based upon an ordinary dictionary definition of "convene", that 
term means: 

11 1* to summon before a tribunal; 

2. to cause to assembly syn see 
1 SUMMON'" (Webster's Seventh New 
Collegiate Dictionary, cowright 
1965). 

In view of the ordinary definition of "convene", I believe that a 
nconvening" requires the assembly of a group in order to consti
tute a quorum of a public body. 

I also direct your attention to the legislative declara
tior. of t~e Open Meetings Law, section 100, which states in i;iart 
that: 

"It is essential to the maintenance of 
a democratic society that the public 
business by performed in an open and 
public manner and that the citizens of 
this state be fully aware of and able 
to observe the performance of public 
officials and attend and listen to the 
deliberations and decisions that go into 
the making of public policy." 

In short, while I believe• that Board members may consult 
with one another by phone, I do not believe that the Board ·could 
validly engage in "telephone polling 11 or make collective deter
minations by means of telephonic communications. Similarly, a 
public body' may in my opinion take action only in the context of 
a meeting during which a quorum is present, and only by means of 
an affirmative vote of a majority of its total membership. 
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Tl:.e next area of inquiry pertains to "abuses of executive 
sessions 11

, and you described several topics which were, in your 
view, discussed during executive sessions in a manner inconsis
tent with the Open Meetings Law. 

Again. without kn&ledge of the actual discussions, ! 
cannot advise that each executive session that you enumerated was 
inappropriately held. HO'itlever1 if your description of the sub
ject matter is accurate# several, if not the great majority of 
the discussions should, in my view, have occurred in public. 

It is emphasized that section 102(3) of the Open Meetings 
Law defines the phrase "executive seseion1t to mean a port.:!..on of 
an open meeting during which the public may be excluded. 
Further, section 105{1) of the Law prescribes a procedure that 
must be accomplished during an open meeting before an executive 
session may be held. Specifically, the cited provision states in 
relevant part that: 

11 t1pon a majority vote of its tot.al 
membership, taken in an open meet
ing pursuant to a motion identify
ing the general area or areas of 
the subject or subjects to be con
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only ••• " 

As such, an executive session is not separate and distinct from 
an open meeting, but rather is a part of an open meeting from 
which the public may be exc:uded. In addition, it is clear that 
a public body may not conduct an executive session to discuss the 
subject of its choice; on the contrary, paragraphs (a) through 
{h} of section 105(1} specify and limit the topics that may 
appropriately be considered during an executive session. 

Since the minutes that you enclosed indicate executive 
sessions are frequently held to discuss "personnel•, I point out 
that under the Open Meetings Law as originally enacted, the 
•personnel" exception differed from the language of the analogous 
exception in the current Law. In its initial form, section 
105{1) (£) of the Open Meetings Law permitted a public body to 
enter into an executive session to discuss: 

" ••• the rnedicalt financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion~ 
demotion, discipline, suspension; 
dismissal or removal of any person or 
corporation •• an 
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Based on the language quoted above, public bodies often convened 
executive sessions to discuss mat te=s that dealt with 11 personnel" 
in a tangential manner or in relation to policy concerns. 
However, the Committee consistently advised that the provision 
was intended !argely to protect privacy and not to shield matters 
of policy that might relate to per$onnel indirectly or as a 
group. 

In an attempt to clarify the Law, the Committee recom
mended a series of amendments to the Open Y..eetings Law, several 
of which became effective on October l, 1979. The recommendation 
made by the Caro.mittee regarding section 105(1} {f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

"••~the medical, financial, credit or 
employ;nent history of a 2artjcular 
person or corporation, or ma.tters 
leading to the appointmentr employ
ment, promotionr demotion, discipline, 
suspension, dismissal or removal of 
a :earticular person or corporation • ., .. 11 

{emphasis aaded). 

Due to the insertion of the term 11 particular111 in section 105 (1) 
(f), I believe that a discussion of '1personnel II may be conducted 
in an executive seBsion only when the subject involves a parti
cular person or persons, and only when one or more of the topics 
listed in section :as (1) (fj are considered. 

Further# judicial decisions indicate that a motion 
containing a recitation of the language of the grounds for 
executive session or "personnel", "litigation", "legal matters 11 

or 11 negotiations 11
, for example, without more, fails to comply 

with the Law .. 

For instance, in reviewing minutes that referred to var-
ious bases for entry into executive session# it was held that: 

"[T]he minutes of the March 26. 1981 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 1 negotiations 1 with-
out further amplification. On May 
28, 1981, the Board again entered 
into executive session on two 
occasions. The reason& given for 
doing so were to discuss- a -'legal 
problem 1 concerning the gymnasium 
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floor replacement and for 'personnel 
items 1

• Again£ on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters•. 

"We believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel 1

1 'negotiations•, or 
'legal problems' without more is 
insufficient to c01t1ply with Public 
Officers Law section 100 [1). 

"With respect to 'personnel', Public 
Officers Law section 100 (1] [fl per
mits a public body to conduct an 
executive session concerning certain 
matters regarding a 1particular 
person•.. The Commit tee on Public 
Access to Records has stated that 
this exception to the open meetings 
law is intended to protect ~rsonal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the statute matters re
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss peraonnel matters of a 
particular individual, the Board 
should not be required to reveal the 
identity of the person hut should 
make it clear that the reason for 
the executive session is because 
the~r discussion involves a 
'particular' person~ •• '1 [Doolittle 
v. Board of ~ducation, Sup~ Ct., 
Ch.enrung Cty., Oct. 20, 1981: see also 
Becker v. Town of Roxbuz:x, sup. ct., 
Chemung Cty., April 1, 1983; please 
note that the Open Meetings Law was 
renumbered after Doolittle was de
cided]. 

With respect to "negotiations•; the only ground for entry 
into executive session that-mentions that term is section 
105{1) (el. That provision permits a public body to conduct an 
executive session to discuss "collective negotiations pursuant to 
article fourteen of the -civil service law 11

• Article 14 of the 
Civil Service Law is canmonly known as the •Taylor Law•, which 
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pertains to the relationship between public employers and public 
employee unions. As such, section 105{1) (e) permits a public 
body to hold executive sessions to discuss collective bargaining 
negotiations with a public employee union. 

In terms of a motion to enter into an executive session 
held pursuant to section 105(1) (e), it has been held that: 

"Concerning 'negotiations 1 , Public 
Officers Law section 100 [1] [el per
mits a public body to enter execu
tive session to discuss collective 
negotiations under Article 14 of the 
Civil Service Law. As the term 
•negotiations 1 can cover a multitude 
of areas, we believe that the public 
body should make it clear that the 
negotiations to be discussed in 
executive session involve Article 14 
of the Civil Service Law" [Doolittle, 
supra]" 

The provisions in the Open Meetings Law concerning 
0 1itigation11 are found in section 105 (l) (d). The cited provieion 
permits a public body to enter into an executive sessio•n to dis
cuss "proposed, pending or current litigation"~ In construing 
the language quoted above, it has been held thatt 

"The purpose of paragraph d is 'to enable 
a public body to discuss pending litiga
tion privately, without baring its strategy 
to ite adversary through mandatory public 
meetings' (Matter of concerned Citizens to 
to Review Jef-ferson Val. Mall v. Town Bd .. 
of Town of Yorktown, 83 AD 2d 612, 613, 441 
NYS 2d 292). The beli~f of the t0in-1 a 
attorney that a decision adverse to peti
tioner 'would almost certainly lead to 
litigation 1 does not justify the conduct
ing of this public business in an executive 
session. To accept this argument would be 
to accept the view that any public body 
could bar the -pub-l ic from its meetings 
simply be expressing the fear that- liti
gation may result from actions taken 
therein. Such a -view ,would be- -contrary 
to both the letter and the spirit of the 
exception" [Weatherwax v. Town of Sto~ 
Point, 97 AD 2d 840, 841 (1983)1, 
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Based upon the language quoted above, I believe that the excep
tion is intended to permit a public body to discuss its litiga
tion strategy behind closed doors, rather than issues that might 
eventually result in 11 tiga tion. Further, since 11 possible 11 or 
"potential II litigation could be the result of nearly any topic 
discussed by a public body, an executive session could not in my 
view be held to discuss an issue merely because there is a 
•potential" for litigation. 

With regard to the sufficiency of a motion to discuss 
"litigation 11 or upossible litigation", it has been held that: 

"It is insufficient to merely regurgitate 
the statutory language; to wit, 'discus
sions regarding proposed, pending or 
current litigation'. This boilerplate 
recitation does not can.ply with the intent 
of the statute. To validly convene an 
executive session for discussion of pro
posed, pending or current litigation, the 
public body must identify with particu
larity the pending, proposed or current 
litigation to be discussed during the 
executive session" [Daily Gazette Co., 
Inc,. v. Town Board, Town of Cobleskill, 
44 NYS 2d 44, 46 (1981), emphasis added 
by court],. 

In short, the topics that may be discussed du.ring execu
tive sessions are limited. Further, based upon case law, the 
motions for entry into executive sessions should not be vague. 

The last aspect of your letter pertains to technical vio
lations or inaccurate minutes and include a variety of 
contentions. With respect to certain of your contentions, the 
Open Meetings Law does not specify who must take minutes; no 
reference is made in the Law to agendas or a public body's duty 
to prepare or follow an agenda; the Open Meetings Law does net 
refer to any requirement that a motion be seconded. Those issues 
in my view relate to rules of procedure- that may have been 
adopted by the Board. Further, I know of no law that precludes- a 
new member or a member absent from previous meetings from voting 
on issues arising at meetings during which they may vote and are 
present. 

Other issues, however, in my view, relate to specific 
areas of law. 
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that: 
For example, section 106 of the Open Meetings Law states 

"L Minutes shall be taken at all 
open meetings of a public body which 
shall consist of a record or summary 
of all motions, propcsale, resolu
tions and any other matter formally 
voted upon and the vote t.'liereon. 

2. Minutes shall be taken at execu
tive sessions of any action that is 
taken by formal vote which shall con
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereon; pro
vided, however, that such summary need 
not include any matter which is not 
required to be made public by the free
dom of information law as added by 
article six of this chapter. 

3. Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of the 
freedom of information law within two 
weeks from the date of such meetings ex
cept that minutes taken pursuant to sub
division two hereof shall be available 
to the public within one week from the 
date of the executive session." 

Based upon the foregoing, it is clear in my view that 
minutes need not consist of a verbatim account of what was said 
at a meeting. Further, although a public body may choose to 
prepare expansive minutes, at a minimunir minutes of open meetings 
must include reference to all motions, proposals, resolutions and 
any other matters upon which votes are taken. 

With respect to executive sessions, as- a -general rule, a 
public body subject to the Open Mee-tings Law may take action -
during a properly convened executive session [see Open Meetings 
Law section 105{1)]. If action-is taken during an executive 
session, minutes reflective of the actio-n, -the- date and the vote 
must be recorded in -minutes pursuant to section 106-(2}. It. is 
noted that. under section 106 (3) of the -Open Mee-tings Law minutes 
of both open meetings and executive sessions are available in 
accordance with the Freedom-of Infornetion Law.- Nevertheless, 
various interpretations of the -Education Law, sect-ion 1708(3), 
indicate that, except in situations in which action during a 
closed session is permitted or required by atat-ute, a school. 
board cannot take action during an executive {see United Teachers 
of Northport v. Northport Union Free School District~ 55 AD 2d 
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897 (1975); Kursch et al v. Board of ~ducation, Union Free 
School District #1, Town of North Hempstead, Nassau Coun8a, 7AD 2d 
922 {1959)7 Sanna v. Lindenhurst, 107 Misc. 2d 267, m ified 
85 l\D 2d 157 aff'd 58 NY 626 (1982)]. Stated differently, based 
upon judicial interpretations of the Education Law, a school 
board generally cannot vote during an executive session. 
Further, if no action is taken in an executive session, minutes 
of the executive session need not be prepared. It is noted that 
one of the instances in which a Board must take action during an 
executive session arises under section 3020-a of the Education 
Law. Subdivision (2) of that section states in part that a 
school board flin executive session, shall determ.ineu whether 
charges should be made against a tenured person .. 

Lastly, since its enactment in 1974, the Freedom of Infer
ma tion Law has contained an 11open meetings" requirement with 
regard to voting by members of public bodies. Specifically, 
section 87 (3} of the Freedom of Information Law states in rele
vant part that: 

"Each agency shall maintain; 

{a) a record of the final vote of each 
member in every agency proceeding in 
which the member votes ••• " 

Consequently, when a school board takes action, a record must be 
prepared, i.e., by means-of a roll call vote, that indicates the 
manner in which each member cast his or her vote. That record 
ordinarily should, in my opinion, be included as part of the 
minutes. 

In an effort to enhance compliance, copies of this opinion 
will be sent to District officials~ 

! hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 
cc: Board of Education 

Sincerely, 

~j,~ 
Robert -J. Freexn..an 
Executive Director 

Dr. Arnold B. Goldberg, Superintendent of Schools 
Carol Platt 
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December 11, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Vega: 

I have received your letter of November 17 in which you 
raised questions concerning access to records. 

You wrote that you were informed that you can no longer 
acquire medical records under the Freedom of Information Law, and 
that access to those records is governed by new provisions of 
law. 

In this regard, I offer the following comments. 

First, by way of background, the Freedom of Information 
Law pertains to agency records, including those maintained by the 
Department of Correctional Services and its facilities. In terms 
of rights granted by the Freedom of Infonration Law, the Law is 
based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions there of fall within one or more of the 
grounds for denial appear in section 87 (2} (a) through (i) of the 
Law. 

With respect to medical records, the Freedom of Informa
tion Law, in my view, likely pennits that some of those records 
may be withheld in whole or in part, depending upon their 
contents. For instance, medical records prepared by Department 
personnel could be characterized as "intra-agency materials" that 
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fall within the scope of section {2) (g) of the Freedom of Infor
mation Law. To the extent that such materials consist of advice, 
opinion, recommendation and the like, I believe that the Freedom 
of Information Law would permit a denial. 

On January 1, 1987, a new statute, section 18 of the Pub
lic Health Law, became effective. In brief, that statute gener
ally grants rights of access to medical records to the subjects 
of the records. I know of no judicial decision, however, that 
specifies that medical records are not subject to the Freedom of 
Information Law or that they are exclusively available under 
section 18 of the Public Health Law. 

To obtain additional information concerning access to 
medical records and the fees that may he charged for searching 
and copying those records, you may write to: 

Access to Patient Information Coordinator 
New York Department of Health 

Division of Public Health Protection 
Corning Tower Building - Room 2517 

Empire State Plaza 
Albany, New York 12237 

You also expressed an interest in obtaining copies of 
records prior to your release from a correctional facility. As 
indicated earlier, the Freedom of Information Law pertains to 
records of the Department and its facilities. 

Pursuant to regulations promulgated by the Department of 
Correctional Services under the Freedom of Information Law, a 
request for records kept at a facility may be made to the facili
ty superintendent. For records kept at the Department's Albany 
offices, a request may be made to the Deputy Commissioner for 
Administration. In the event of a denial of request, the regula
tions indicate that an appeal may be made to Counsel to the De
partment in Albany. 

As you requested, enclosed is the brochure concerning the 
Personal Privacy Protection Law. 

I hope that I have been of some assistance. 

Sincerely, 

!1 \ .-.;....._ ,,( ~ ~~\,\l'\t .J ,liAL'-----.__ 

Robert J. Freeman 
Executive Director 

RJF :saw 
Enclosure 
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Mr. Jones R. Woods 
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Dear Mr .. Woods: 

182 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474,.2518, 2791 

December 13, 1989 

I have received your letter of December 11 in which you 
requested various records from the Committee on Open Government. 

In this regard~ it is emphasized that the Committee on 
Open Government is authorized to advise with respect to the Free
dom of Information Law. The Committee does not maintain records 
generally, such as those in which you are interested. In short, 
l cannot provide access to the records requested, because this 
office does not maintain them. Nevertheless~ I offer the follow
ing comments and suggestions. 

First, as a general matter, a request made under the Free
dom of Information Law should be directed to the agency that you 
believe maintains the records. Further, each agency should have 
designated one or more 11 records access off ice rs 11

.. A records 
access officer has the duty of coordinating an agency 1 s response 
to requests for records. Consequently, a request should be made 
to the records access officer at the appropriate agency. 

Second, it appears that some of the records sought may be 
maintained by a court~ Here I point out that the Freedom of 
Information Law pertains to records of an agency, and that the 
term 11agency 11 is defined in section 86 (3) of the Freedom of In~ 
formation Law to include; 

0 any state or municipal department, 
board1 bureau, division. commission. 
committee~ public authority, public 
corporation~ council, office or other 
goverrutental entity performing a 
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governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature. 11 

In turn, section 86 (1) defines "judiciary 11 to mean: 

"the courts of the state, including 
any municipal or district court, 
whether or not of record. 11 

Although the Freedom of Information Law does not apply to court 
records, other statutes often confer rights of access to those 
records. It is suggested that any request for court records be 
directed to the clerk of the appropriate court. 

RJF :jm 

I hope that I have been of some assistance. 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Alfred Mower 
87-A-8232-H-5-35 
Clintor. Correctional Facility 
Box 367-B 
Dannemora, New York 12929 

The staff of the Commit tee on 02en Government is authorized J;.Q_ 
jssue advisory opinions. The ensuing staff advisory opinion is 
based sole~y upon the facts presented in your ccrres~ondence~ 

Dear Mr. Mower: 

I have received your letter of November 17 in which you 
requested assistance. 

In brief, you were denied access to Police reports main
tained by the City of Elmira an the basis of section 50-b of the 
Civil Rights Law. It is your view that the denial represents a 
11violation of (yourJ constitutional and due precess rights. 11 

In this regard, I offer the following ccrnments. 

First, I am not an expert with respect to issues involving 
constitutional or due process rights. As such, I cannot effec
tively comment concerning your contention. 

Second, section 50-b of the Civil Rights Law states in 
relevant part that: 

"1. The identity of any victim of a sex 
offense. as defined in article one 
hundred thirty of the penal law, who 
was under the age of eighteen at the 
time of the alleged commission of 
such offense, shall be confidential. 
No repo:.r:t, paper, picture, pho
tograph, court file or other docu
ments, in the custody or possession 
of any public officer or employee, 
which identifies such a victim shall 
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be made available for public 
inspectior.. No sue~ public officer 
or employee shall disclose any por
tion of any police report, court 
file, or other document. which tends 
to identify such a victim except as 
provided in subdivision two of this 
section .. " 

2. Tte provisions of subdivsion one cf 
this section shall not be construed 
to prohibit disclosure of informa
tion to: 

a. Any person charged with the 
com.~ission of a sex offense 
against the same victirr. .... " 

Based upon the foregoing, section 50-b generally states that 
records tending to identify victim of sex offenses under the age 
of eighteen are confidential. Therefore, those records wo~ld 
generally be confidential with respect to the public in conjunc
tion with section 87 {2) (a) of the Freedom of Information Law, 
which pertains to ~ecords that are nspecifically exempted from 
disclosure by state or federal statute~" 

Third, as indicated above, section 50-b (2) {a) indicates 
that the confidentiality restrictions imposed by section 50-b (1) 
shall not be construed to prohibit disclosure to a person charged 
with a sex offense against a victim under the age of eighteen. 
In my view, while the foregoing does not constitute a 
pzohibition, it does not appear to create a right of access to 
the records in question on the part of the person charged. 
Further, even if section 50-b does not preclude disclosure to 
you, there may be grounds for withholding records under the Free
dom of Infonnation Law. As you may be aware, while the FreedOID 
of Infom.ation Law provides broad rights of access, it permits 
agencies to withhold records pursuant to the grounds for denial 
appearing in paragraphs {a) through (i} of section 87(2) of that 
statute. 

!n short, whether your constitutional or other rights r.ave 
been violated involves a matter beyond the scope of tr.e jurisdic
tion of this office. Further. I do not believe that section 50-b 
necessarily confers a right of access to the records sought. 
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I hope that the foregoing serves to clarify the F.1atter. 

RJF:saw 

cc: Hon. James Hare, Mayor 

Sincerely~ 

IJ,~f f,,,_,,_ __ 
Robert J. Freeman 
Executive Director 
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December 13, 1989 

The staff of the Committee on Open Government ia authorized t o 
issue advisory opini ons. The ensuing staff advisory opinion is 
based solel y upon the facts presented in your correspondence. 

Dear Mr. Flacks: 

I have received your note of November 15 and the 
memorandum attached to it . 

The memorandum consists of a commentary transmitted among 
officials of the New York City Department of Housing Preservation 
and Development concerning fees. You have a sked for my thoughts 
concerning its con ten ts. 

In this regard, I am in general agreement with points made 
i n the memorandum. As stated therein, s ection 87 (1) (b) (iii) of 
the Freedom of Information Law permits agencies to charge up to 
25 cents per photocopy up to 9 by 14 inches, "except when a 
diffe rent fee is otherwise prescribed by statute." The term 
•s t atute" has been j udicially interpreted to mean an enactment of 
the Sta te Legislature [see Sheehan v. City of Syracuse, 521 NYS 
2d 207 (1987)]. As such, absent an act of the State Legislature 
authoriz i ng an agency to charge more than 25 cents per pho tocopy, 
the agency would be limited to charging no more than that figur e . 

Reference was also made to section 327(2) of the Multiple 
Dwelling Law, which states that: 

"The department shall have power to 
charge and collect fees for searches, 
and to make rules governing charges for 
certification of pending violat ions." 

The language quoted above does not refer to fees for copies . 
Therefore, in my view, the Depart ment may no t assess fees for 
photocopies in excess of twenty-five cents per photocopy. 
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However, since section 327, a statute, specifically authorizes 
the assessment of fees for searches and certification of pendir.g 
violations, I believe that fees concerning those services could 
validly be established, so long as those fees are reasonable. 

RJF:saw 

I hope that I have been of some assistance~ 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staf f advisory opini on is 
based solely upon the facts presented in your correspondence . 

Dear Mr. Otley: 

I have rece i ved your let ter of November 20, as well a s the 
correspondence attached to it. 

Your inquiry concerns a series of request s for records 
directed to the Town of Ticonderoga. You have alleged that the 
Town has failed to respond "in the legal required time. 11 

In this rega rd, I offer t he following comments . 

F i rst, the Freedom of Information Law and the regulations 
promulgated by t he Committee on Open Government (2 1 NYCRR Part 
1401) prescribe time l i mits within which agencies must respond to 
requests and appeals. Specifically, section 89(3) of the Freedom 
of Information Law and s ec tion 1401.5 of the Committee ' s regula
tions provide that an agency mus t respond to a request withi n 
five b us i ness days of the receipt of a request. The response can 
take one of three forms. It can grant access, deny access, and 
if so, the denial should be i n wr iting stating the reasons, or 
the receipt of a request may be acknowledged in writing if more 
than five business days is necessary to rev i ew o r locate the 
records and determine rights of access. When the recei pt of t he 
request is acknowledged within f i ve business days, the age ncy has 
ten additional business days to grant o r deny access. Further, 
if no r esponse is given within f i ve b usiness days of receipt of a 
request or withi n ten bus ine ss days of the acknowledgement of the 
receipt of a request, the reques t is considered "constructively 
denied" [see regulations, sections 1401.S(d) and 1401 .7 (c}] 
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In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
cf appeals and the determinations that follow must be sent to the 
Cetrurcittee (see Freedom cf Inf or.nation Law, section 89 {4} (a)]. 

In addition~ it has been held that when an appeal is made 
but a determinatior. is not rendered within ter. business days of 
the receipt of the appeal as required under section 89{4) {a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive der.ial ct access under Article 78 cf the Civil Prac
tice Ru.:!.es !.Floyd v. McGuire, 108 Misc- 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 

Second~ having revlewed the correspondence. I point out 
that section 89(3) of the Freedom of Information Law requires 
that an applicant request records "reasonably described.'' 
Further, the Court of Appeals has held that ar. applicant has 
reasonably described the records sought when. based on the terms 
of a request~ agency officials can locate and identify the re
cords [see Konigsberg v. Coughlin# 68 NY 2d 245 (1986) l ~ It is 
noted that although a request may be quite specific, due tc the 
nature of an agencyrs filing or recordkeeping system, agency 
officials might nonetheless be unable to locate a particular 
record. Fer instance, if minutes of meetings are not indexed by 
subject matter and are filed chronologically, it may be difficult 
to locate a particular resolution or reference to it without 
reviewing what might be years of minutes of meetings. In short, 
due to the breadth of some aspects of your requests, it is pos
sible that you might not have ~et the requirement that the re
cords sought be reasonably described. 

Third, several aspects cf your requests appear to involve 
information rather than records. For instance, you requested 
info:r:mation reflective of the dates certain activities occurred, 
or for 11authcrity" for taking certain actions. In this regard1 
it is emphasized that the Freedom of Information Law. despite its 
title, is a vehicle under which citizens may request existing 
records; it is not a vehicle that requires agency officials to 
answer questions or prepare records in response to requests for 
information. 
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I hope that the foregoing serves to clarify your under-
standing of tLe Freedom of Information Law. 

SincerelY1 

~6-~ 
' Robert J. Freeman 

Executive Director 

RJF:saw 

cc: Hon. Robert Dedrick, Town Supervisor 
Wilma Ryan~ Town Clerk 
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December 15, 1989 

The staff of the Committee on Ooen Governn:.ent is autho~ized to 
issue advisory opinions. The ensuing st,aff advisorY,,__Q,£!n,ion is 
based solely upon the facts £resented in your correspondence-

Dear Mr. Santos: 

I have received yo~r letter of November 17 in which you 
requested assistance~ 

According to your letter, you recently requested copies of 
the written disposition of a Tier III hearing, as well as inves
tigative reports submitted by a Department officials relatir.g to 
the hearing. The :request was denied on the basis of "section 87 11 

of the Freedom of lnformation Law; apparently no additional 
description concerning the rationale for the denial was offered. 
Based upon case law, you contend that due process and Department 
regulations require that you be provided "with a written state
ment of evidence relied upon and the reasons for disciplinary 
action n ~ 

In this regard, I offer the following comments~ 

First~ I atn not an expert with respect to Tier III 
hearings, due process considerations relating to those hearir.gs, 
or the Department's regulations pertaining to the issue. 
Further, I am ui:familiar with the specific contents of the re
cords in which you are interested. 

Second, however, I believe that reasons for the denial, 
rather than a citation of section 87 without more, should have 
been given~ The regulatior.s promulgated by the Committee on Open 
Government (21 NYCRR section 1401.7) and the Department of Cor
rectional Services [section 5.35(d) (5)] indicate that the reasons 
for a denial must be provided. 
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Third, I point out that a der.ial of a request may be 
appealed in accordance with section 89 (4) {a) of the Freedom of 
Information Law. That provision states in relevant part that: 

11 any person denied access to a re-
cord may within thirty days appeal 
in writing such denial to the head~ 
chief executive or governing body 
of the entity, or the person there-
for designated by such head, chief 
executive, or governing body, who 
shall within ten business days of 
tte receipt of such appeal fully ex-
plain in writing to the person re-
questing the records the reasons for 
further der.ial, or provide acces5 to 
the record sought. 11 

For your infonnation, the person designated to determine appeals 
at tte Department of Correctional Services is Counsel to the 
Department in Albany. 

Lastly, as a general matter, the Freedom of Informatior. 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87 (2) (a) through (i) of the Law. 
Again, without knowledge of the contents of the records in 
question, the effects of their disclosure or the relevant law 
involving Tier llI hearings, I cannot offer specific guidance 
regarding rights of access. 

RJF :jm 

I regret that I cannot be of greater assistance. 

Sincerely, 

~~1:;:tJ .I~ 
Robert J. Freeman 
Executive Director 
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December 15, 1989 

The staff of the Committee on Open Government is authorized to 
jssue advisory OEinions. The ensuing staff acivisory· opinion is 
based solely upon the facts presented in your correspgndence~ 

Dear Mr. Bogle: 

I have received your letter of November 169 As you 
requested~ enclosed are copies of the Freed0111 of Information Law 
and 11 Your Right to Know" .. 

You wrote that you have attempted for some time and with
out success to obtain reports prepared by the Commission of 
Correction and an inspector general regarding the disturbance 
that occurred at the Coxsackie Correctional Facility on August 1, 
1988. In this regard, I offer the following comments. 

First, as a general matter, requests should be directed to 
the agencies that you believe maintain the records in which you 
are interested. Further# each agency should have designated one 
or more "records access officers 11

• A records access officer has 
the duty of coordinating an agency 1 s response to request for 
records. 

I believe that the records access officer for the Commis
sion of Correction is Mr. Stephen DelGiacco. Assuming that the 
inspector general 1 s report to which you referred is maintained by 
the Department of Correctional ServicesT 1 point cut that the 
Department's regulations indicate that a request for records kept 
at a correctional facility may be directed to the facility 
superintendent; for records kept at the Department's Albany 
offices, a request may be made to the Deputy Cortmissioner for 
Administration in Albany. 
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Second, with respect to rights cf access, the Freedom of 
Information Law is based upon a presumption of access. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appeari:1.g in section 87 {2} (a) through (i} 
of the Law. Since I am ur.familiar with the contents or the 
effects cf disclosure of the records sought, I cannot offer 
specific guidance concerning rights of access to the records. 
However, the following paragraphs will review the grounds for 
denial that may be significant. 

Of potential significance is section 87 {2) (b) of the Free
dom of Information Law, which permits an agency to withhold re
cords or portions thereof when disclosure would constitute nan 
unwarranted invasion of personal privacy". It might be appli~ 
cable relative to the deletion of identifying details in a vari
ety of situations, i6e., where a record identifies a confidential 
source er a witr.ess, for example. 

Perhaps the most relevant provision concerning access to 
investigative records maintained by a law enfo:::cement agencies is 
section 87 (2) {e), which permits an agency to withhold records 
that: 

"are compiled for law enforcement pur
poses and which, if disclosed. would: 

i. interfere with law er.forcernent 
investigations or judicial proceedingsi 

ii. deprive a person of a right to a 
fair trial or impartial adjudication~ 

iii. identify a confidential source o::: 
disc:ose confidential information re
lating to a criminal investigation; or 

iv. reveal criminal investigative tech
niques or procedures# except routine 
techniques and procedures." 

In my view, the foregoing indicates that records compiled for law 
enforcement purposes car. only be withheld to the extent that 
disclosure would result in the harmful effects described in sub
paragraphs (i} through (iv) of section 87 (2) {e). 

Another possible ground for denial is 
which permits withholding to the extent that 
endanger the life or safety of any person". 
withhold on that basis is dependent upon the 
stances concerning an event. 

secticn 87 121 (f), 
disclosure "would 
The capacity to 
facts ar.d circ'Wn-
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The last relevant gro:ind for denial is section 87 {2) (g). 
The cited provision perrr.:its an agency to withhold records that: 

11 are inter-agency or intra-agency 
naterials which are ~ott 

1. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; 

iiL final agency po.licy or Oe
terrnina tions; or 

iv~ external aud:ts, incJud:ng 
but not lioited to audits performed 
by the comptroller and the federal 
gove rnrr.en t .•• 11 

It is noted that the language quoted above contains what in ef
fect is a double negati~.re~ While inter-agency or intra-agency 
materials may be withheld, portions of suet materials consisting 
of statistica.: or factual information, instructions to staff that 
affect the public, final agency pol icy or determinations or ex
ternal audits rr.ust be made available, unless a different ground 
for den)al applies. Concurrently, those portions of inter-agency 
or intra-agency materials that are reflective of opinion~ advice, 
recommendation and the like could in rny view be withheld. 

Investigative records prepared by employees of an agency 
could in my view be considered as 11 intra-agency rr,aterials 11

M 

Those records might include opinions or recommendations that 
could be withheld under section 87 (2) (gL 

In sum, as suggested in the preceding commentary, rights 
cf access to records,. as well as an agency's authority to with
hoid records, are largely dependent upon the contents of the 
records and the effects of their disclosure. 

Lastly, the Freedom of Information Law and the regulations 
proniulgated by the Committee on Open Goverrunent (21 '.KYCRR Part 
1401), which govern the procedural aspects of the Law, prescribe 
time limits within which agencies must respcnd to requests. 
Specifically, section 89 (3} of the Freedcrr. of !nformation Law and 
section 1401.5 of the Committee's regulations prO"'Vide that an 
agency must respond to a request witt.in five business days of tt.e 
receipt of a request. The response can take one of three forrr.s. 
It can grant access, deny access, and if so, the denial should be 
in writing stating the reasons, or t~e receipt cf a request may 
be acknowledged in writing if more than five business days is 
necessary to review or locate the records and determine rights of 
access. When the receipt of the request is acknowledged wittin 
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five business days, tl:e agency has ten addit:onal b~siness days 
to grant or deny access. Further. if no response is given within 
five business days of receipt of a request or within ten business 
days of the acknowledgement of the receipt of a request, the 
request is considered "constructively denied" [see regulations, 
sections 1401 .. 5 (d) and 1401. 7 (c)]. 

In my view, a fail4re to respond within the designated 
time limits results in a denial of access tl:at may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of a~ appeal to render a determination. Moreove~. copies 
of appeals and the determinations that follow m~st be sent to the 
Committee {see Freedom of Information Law, section 89 {4) (a}). 

In addition~ it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required ender section 89 (4) (a) of 
the Freedom of Infonnation Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access ~nder Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire, 87 AD 2d 388, appeal dismissed 
57 NY 2d 774 (1982)]. 

I hope that I have been of some assistance. 

RJF :jm 

Enc~ 

Sincerely, 

R)~J,f~ 
Robert J. Freeman 
Executive Director 
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Mr. Jim Farnsworth 
Farnsworth Realtors 
413 2 Canal Road 
Spencerport, New York 14559 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff adv isory opinio n is 
based sol ely u pon the facts presented in your correspondence. 

Dear Mr. Farnsworth: 

I have received your letter of November 22, as well as the 
correspondence attached to it . 

You wrote that you have encountered difficulty i n obtain
ing copies of records fram the Town of Ogden. As I understand 
the situation, your initial request was denied. You subsequently 
appealed, but the appeals have been i gnored. 

I n this regard, I offer the following comments. 

First, the Freedom of Informat i on Law requires that a 
determinat ion following an appeal must be rendered wi thi n ten 
business days of the receipt of an appeal. Specifically, section 
89 (4) (a) of the Freedom of Information Law s tates in relevant 
part that: 

"any person deni ed access to a rec ord 
may within thirty days appeal in writing 
such denial t o the head , chief executive 
o r governing body, who shall wi thin ten 
business days of the receipt of such 
appeal ful ly e xplain in wri ting to the 
per son requesting the record the reasons 
for further deni al, o r provide acc ess to 



Mr . Jim Farn sworth 
December 18, 1989 
Page -2-

the record sought . I n addition, each 
agency shal l immediately forwa r d to t he 
commi ttee o n open government a copy of 
such appeal a nd the ens uing determina
t ion thereon. 

Second, hav ing rev iewed t he c orres pondence r ela t i ng to 
your request , you sought v arious records concerning the "McGowan 
Subdivi sion," including survey and elevation maps , constructio n 
inspection notes , and similar ma terials. Altho ugh the r espo nse 
by t he Town Clerk indicates that you can inspect the r ecor ds , you 
canno t copy the r ecords , unl ess the lots that are t he subj ect of 
t he request are owned by you. 

Here I point out t ha t t he Freedom of I n forma tion Law is 
based upon a p resumpt ion of a ccess. Stated dif fe rently, all 
records of an agency a re ava ilable, except to the exte nt that 
records or p ortions thereof f all with in one or more grounds for 
denial appearing in s ect ion 87 (2) (a) through ( i} of the Law. 
Further , the ci ted provis ion indicates that a cce s sible r e cords 
are avai l abl e f or i nspe ction and copyi ng. I n addi tion, sec t ion 
89 (3 ) of the Freedom of Informa tion Law r equi r es that agenc ies 
prepar e copies of a ccess ibl e recor ds i f t he appl i cant pays t he 
appropriate fees. I point o ut that, based upon jud ic i a l review 
of t he Free dom of I nformation Law, a n a gency may requi re payment 
in advance of t he preparation of cop ies [see Sambucci v. 
McGuire, Supreme Court, New York County, November 4, 1982J. 

No t e s and r elated mate rial s prepa red by Town employees 
would a ppear to c onstitu te " in t ra-agency materials" that fall 
wi thin t he scope of o ne of the grounds for denial, s ection 
87 (2) (g). However, due to its s tructure , t hat provi sion often 
requi re s discl o sure . Section 87 (2) (g) provides t hat an agency 
may withhol d records t hat: 

ttare i nter -agency o r intra-agency 
mater ial s whi ch a re no t : 

i . statistical o r factual tabu
lations or dat a: 

ii . i nstructions to s taf f t hat 
af f ect the p ubl ic; 

1 11. final agency policy or de
terminations; or 

i v. e xter nal audits, i n cluding 
but not l i mi ted to audits pe rformed 
by the compt rol l er and t he federal 
government ••• " 
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lt. is noted that the language quoted above contains what in ef
fect is a double negative~ While inte:c-agency or in:.ra-agency 
rr,aterials may be witI', .. h.eld, pcrtions of such materials cor:sisting 
of statist:cal or fact~al information, ir.structions to staff that 
affect the public, final agency policy or determinations or 
external audits must be reade availab:e. ConcurYently, those 
portions of i:,ter-agency or intra-agency materials that are re
flective of Opinion¥ advice, z:ecomr.i.end.aticn and the like could in 
my view be withheld. 

Lastly, the clerk wrote that survey and elevation rraps can 
be seen but cannot be copied due to provisio:1s of the Educad.on 
Law. Access to plans ar.d surveys that are marked wlth the seal 
of an arcb.itect or engineer has been the subject of seve:c:-al 
questions and substam:ial research. Professional engir:eeYS arid 
architects are l!censed by t~e Board of Regents (see 
respectively, Education Law 1 Articles 145 and 147). While 
sectiot 7307 of the Education Law requires t~at an arc~itect have 
a seal, and that state a~d local officials charged with the 
enforcement of provisions relating to the construction or 
alteration of buildings car.not accept plans or specifications 
thal do not bear such a seal, I am unaware cf any statute that 
would prohib:i t the inspection of such records under the Preedom 
of Information Law. Some have co:itended that an architect I s 
seal¥ for example, represents the equivalent of a copyright. 
Having discussed the matter with :rnroerous officials, i!l.cluding 
officials of the appropriate licensing boards, the seal does not 
serve as a copyright., no::- cioes it serve to restrict the right to 
inspect and copy. 

J\dditional considerations become relevar.t if the records 
in question bear a copyright, and the question~ in my view, 
involves the effect of a copyright appearing on a document. !n 
order to offer an appropriate response, I have discussed the 
matte:r with a representative of the u .. s. Copyright Office and 
the Office of Information ar.d Privacy at the u.s. Department of 
Justice, which advises fede~·al agencies regarding the feci.eral 
Freedom of Information J\ct (5 U.S~C. section 552}, the federal 
counterpar~ of the New York Freedom of Information Law. 

Tt.e Copyrigt.t Act has been substantially revised sir.ce New 
York courts rendered decisions invo: ving circ~"Ostances similax to 
those that you presented. Speci..f i cally, the Federal Copy:::-ight 
J\ct of 1976~ 17 U~S.C. section 101 et seq~, appears to have 
supplanted the earlier case law on the subject. Further, I a:m 
unaware of any judicial dec~sions rendered in New York concerning 
the relationship between the Copyright J\ct ar.d the New York F::-ee
dom of I~formation Law. 
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t;seful to the ir:quiry is a federai court decision in which 
the history of copyright protection was discussed, and in which 
reference was n1ade to notes cf Bouse Committee on the Judiciary 
(Report No. 94-1476) referring to the scope and intent of the 
revised Act. Specifically, it was stated by the court that: 

'"::'he power to provide copyright protection 
is delega:ed to the Congress by the Lnited 
States Constitution. Article 1~ secticn 
8, clause 8, of the Constitution grants to 
Congress the power 'to promote the pro
gress of science and useful a=ts by secur
ing for limited times to authors and in
ventors the exclusive right to their res
pec~ive writings and discoveries. 1 

Copyright did ~ot exist at common law but 
was created by statute enacted pursuant to 
~his CoLstit~tional authority. See Mazer 
v. Stein, 347 U.S. 201, 74 S.Ct .. 460, 
98 L~ea::- 630 (1954); see also MCA. Inc.r 
v. Wilson, 425 F.Supp. 443. 455 
(S.D.N.Y. l.976); Mura v~ co:umbia 
Broadcasting System, :nc .. ~ 245 F.Supp. 
587, 589 {S.D.N.Y. 1965), and cases cited 
therein. 

Prior lo January 1. 1978, the effective 
date cf the revised Copyrig}1t Act of 1976, 
tr.ere exisled a dual system of copyright 
p~otection which had been in effect since 
the first federal copy~ight statute in 
1790,.. Under this dual system~ unpublished 
works enjoyed perpetual copyright protec
tion under state co..-nu1.on law, wh'i.:;.e pub-
1 ished works were copyrightable under ~he 
prevailing federal statute. The new Act 
was ir.tended to accomplish 'a fundanental 
and significant change in the present law 
by adopting a single system of Federal 
statutory copyright ••• (to replace the) 
anachronistic, uncertain, impractical~ and 
higT.ly complicated dual system. 1 H.R. 
Rep. No. 94-~lit76: 9-'th Cong. 2d Sess. 
129-130, reprinted in [1976] 5 U.S. Code 
Cong. & Ad. News 5745. This goal was 
effectuated tr.rough the bed-rock provision 
of 17 u.s.c. subsection 301, which 
brought unpublished works within the scope 
of federal copyright law and preempted 
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state statutory and co~~on law rights 
equivalent to copyright. Id. at 5745-47. 
Thus, under subsection 30l{a)~ Congress 
provided that Title 17 of the United Sta
tes Code, the Federal Copyright Act# pre
empts all state and common law rights 
pertaining to all causes of action which 
arise subsequent to the effective date of 
the 1976 AcL i.e., January 1, 1978: 

(a) On and after January 1, 1978, all 
legal or equitable rights that are equi
valent to any of the exclusive rights 
within the generai scope of copyright as 
specified by Section 106 in wor~s of auth
orship that a=e fixed in a tangible medium 
of expression and come within the subject 
matter of cowr~ght as specified by sec
tions 102 and 103, whether published or 
~npublished, arc governed excl~sively by 
this title. Thereafter, no person is 
entitled to any such right or equivalent 
right in any such wo~k under the corrmon 
law or statutes of any State." (Meltzer v. 
Zoller, 520 F.Supp. 847, 853 (:981)] 

Based upon the foregoing, ucommon law 11 copyright appears to be 
a concept that has been rejected and replaced with he current 
statutory scheme embodied in the revised Federal Copyright Act. 

In view of the language of the Copyright Act, case ::.aw and 
discussions with a representative of the Copyright Office, it is 
clear in my opinion that architectural plans and similar docu
ments may be copyrighted. 

To be copyrighted, 17 u.s.c. section 401 (b) states that a 
work must bear a "r.otice, 11 which: 

11 shall consist of the following three 
elements: 

{1) the symbol c {the ietter Cina 
circle), or the word 'Copyright,' or the 
abbreviation 'Copr. 1

: and 

{2) the year of the first publication 
of the work; in the- case-of compilations 
or derivative works incorporating previ
ously published material, the year date of 
first publication of the compilation or 
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derivative work i s suf f icient. The year 
date may be omitted where a pictorial, 
graphic, o r sculptural work, with accomp
anying text matter, if any, is reproduced 
in or on greeting cards, postcards, 
stationery, jewelry, dol ls , t oys, or any 
useful articles~ and 

(3) the name of t he owner of c opyrigh t 
in t he work, or an abbreviation by whi ch 
the name can be recognized, or a generally 
known alternative designation of the 
owne r." 

If t hose elements do n ot appear o n the work, I do not believe 
that it would be copyrighted, and that it could be reproduced in 
response to a r equest made under t he Freedom of Information Law. 

Assuming that a work is s ubj e ct to copyright protect i on, 
such a work that includes the notice described above is 
copyrighted. It is not ed that such a work may "at any time dur
i ng the subsistence of copyrigh t" [17 U. S . C. sect i on 408 (a)) be 
registered with the Copyright Office. No action for copyright 
infringement can be initiated unti l a copyright c laim has been 
registered. As I understand the Act, if a work bears a copyright 
and is reproduced without the consent of the copyright holder, 
the holder may nonetheless register the work and l ater bring an 
action for copyright infringement. 

In terms of the abi lity of a citizen to use the Freedom of 
Information Law to assert t he right to reproduce c opyri ghted 
material, the issue has been considered by t he U.S. Depar tmen t 
of Justice with respect to copyrighted materials and i ts analysis 
as it pertains to the federal Freedom of I nformation Act is, in 
my view, pertinent to the issue as it arises under the stat e 
Fr:eedom of Information Law. 

The initial aspect of its review involved whether the 
exception to rights of access analogous to section 87 (2) (a) of 
the Freedom of Inf ormation Law requires that copyrighted materi
als be withheld. The cited provision states that an agency may 
withhold records that are "speci fically exempted from disclosure 
by state o r federal statutes. 11 Virtually t he s ame language con
stitutes a basis f or withholding in the feder al Act [5 u.s.c. 
552 (b) (3) ] . In the fall, 1983 edition of FOIA Update, a publica
t ion of the Office of Information and Privacy at the U.S. De
partment o f Justice, it was stated that: 
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110n i::s face, tb.e Copyright Ac~ simply 
cannot be considered a 'nondisclosure' 
statute, especially in light of its provi
sion permi':.ting full publ:.c inspecr.ion of 
registered copyrighted documents at tr.e 
Copyright Office [see 17 u.s.c. 
3705{b)]." 

Since copyrighted materials are availab::.e for inspection, I agree 
with the conclusion that records bearing a copyright could not be 
characterized as being "specifically ex.empted from disc::osure •• ~ 
by~ ... statute. 11 

The next step of the analysis iavolves the Justice 
Department's consideration of the federal Act 1 s exception 
(exemption 4) analogous to section 87 (2) {d) of the Freedom of 
!nformation Law in conjunction with 17 U.S.C. section 107,. which 
ccdifies the doct::;ine of ufai:r use. 11 Sectio:: 87 (2) (d) perr:dts an 
agency to w:: thhold records that "are trade secrets or aTe main
tained tor the regulation of commercial enterprise which if dis
closed would cause substantial injury tc the co~petitive position 
of the subject ente!:'prise. 11 Under section 107, copyrighted work. 
may be rep:!'."oduced "for purposes such as criticism, comment~ news 
reporting, teaching {including multipLe copies for classroom 
use j, scholarship, or research" wi :.hout infringement of the 
copyright. Further, the provision describes the factors to be 
considered in determining whether a work may be reprod~ced for a 
fair use, including "the effect of the use ~por. the potential 
market for or value of the co:r;,yr ighted work 1' [17 U.S. C. section 
10714)]. 

According to the Department of austice, the most cor:unon 
basis for <:.he assertion of the federal Act I s 11 trade secret II ex
ception involves 11 a show:ng of competitive harm, 11 and in the 
context of a request for a co:r;,yrighted work~ the exception may be 
::.nvoked "whenever it is determined that the copyright holder's 
narket for his work would be adversely affected by FOIA 
dlsclosure 11 \FOIA Update~ su121:al ~ As such,. it was concluded that 
the trade secrets exception 11 stands as a viable means of prot.ect
ing cornroercially valuable copyrighted works where FOIA disclosure 
would have a substantia: adve=se effect on the copyright holder's 
pot.ential market~ Such use of Exemption 4 is fully consonant 
with its broad purpose of prot.ecting the commercial interescs of 
those who submit infor~ation to the government .•• Moreoverf as has 
been suggested~ where FOIA disclosure would have an adverse im
pact otl I the potential market for or value of [a J copyrighted 
work, 1 17 u.s.c. (section] 107(4), Exemption 4 and the Copyright 
Act actually embody virtually congruent protection~ because sucl: 
an adverse economic effect will almost always preclude a 'fair 
use' copyright defense ••• Thus, Exemption 4 should protect such 
materials in the same instances in which copyright infringe~ent 
would be found• (id.). 
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Conversely, it was suggested Lhat when disclosure of a 
copyrighted work would not have a substantial adverse effect on 
the potential market of the copyright hc:der, the trade secret 
exemption could not appropriately be asserted. Further, 11 fg] iven 
that tJ:e FOIA is designed to serve the public interest in access 
to :lnfor:nation maintained by government." it was contended that 
11 disclosure of r.onexempt copyrighted documents unde!" the Freedom 
of Information Act should be considered a 'fair use'" (,!d.}. 

In my opi~ion. due to the similarities between the federal 
Freedom of Infonnation Act and the New York FreedoIT' of I:1forrna
tion Law~ the analysis by the ,Justice Department cou~d properly 
be applied when making determ:nations regarding the reproductio~ 
of copy::::-ighted materials maintained by entities of government in 
New York. In sum, if reproduction of architectural plans and 
sirr.ilar records would 11 cause st:bstantial injury to the competi
tive position of the subject enterprise, 0 ::.,e~, the holder of the 
copyright, in conjunction with section 87 (2) {d) of the J,:'reedom of 
Information Law, it wou:d appear that an agency could preclude 
reproduction of the work~ On the other hand, if reproduction of 
the wo.rk would not result ir:: substantial injury to the compe ti~ 
tive position of the copyright holder. it appears that the work 
should be duplicated« 

ln order to enhance compliance with the 2reedom of 
Information Law~ copies of thls opinion will be forwarded to the 
Tu~n S1,;,pervisor and the Town Clerk. 

I hope that I have been of some assistance. Should acy 
fllrther quescions arise, please feel free to contact me~ 

RJF:saw 

cc: Donald Walzer, Supervi$or 
Ann Wolfe, Clerk 

Sin7~re;:_ ,, ; 
,~-:!-~ 

Robert J. Freeman 
Execctive Director 



COMMITTEE MEMBERS 

W!WAM BOOi<!JAN 
DAU. W. FOP.S'tTHE 
WALTER W. GAUNf'El.J 
JO-JN F. HiJDACS 
STAN LUNOJt,E 
LA\,AA fl:VE-flA 
DAVID A SCHULZ 
BARBARA SHACK G,a; 
GAILS_ SHA"'l'EFI 
GU.6Ef!T P. SJ,IITH 
?9lSCiLLA A. WOOTEN 

EXECV:,VE CIREC-:OR 
ROBERT J fflEEMAN 

STATE OF NEW YORK 
DEPARTMENT OF STATE 
COMMITTEE ON OPEN GOVERNMENT 

Mr~ Julio Chahrier 
81-A-5633 
Box 51 
Comstock, New York '.i.2821 

162 WASHINGTON AVENUE, ALBANY, NEW YORK 1;; 
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December 18, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory ooinions~ The ensuing staff adviso!Y opinion is 
based solely upon the facts presented in.you= correspondence. 

Dear Chabrier: 

I have received your letter of November 17, which reached 
this office on November 27. 

According to yo~r letter and the correspondence· attached 
to it, you requested records from the Office of the District 
Attorney of New York Cour.ty on February 9. Having received no 
response, you appealed on March 14. As of the date of your 
letter to this office, you had not received a response to the 
appeal. 

In this regard, the Freedom of Informatior. Law and the 
regulations promulgated by the Committee on Open Government (21 
NYCRR Part 1-401), which govern the procedural aspects of the Lawt 
prescribe time limits within which agencies must respond to re
quests and appeals. Specifically, section 89(3} of the Freedom 
of Information Law and section 1401.S of the Committee's regula
tions provide that an agency must respond to a request within 
five business days of the receipt of a request. The response can 
take one of three forms. It can grant access, deny access. and 
if so, the denial should be in writing stating the reasons, or 
the receipt of a request may be acknowledged in writing if more 
than five business days is-necessary to review or locate •the 
records and determine rights of access~ When the receipt of the 
request is acknowledged within five business days, the agency has 
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ten additional business days to grant or deny access. Further, 
if no response is g!ven within five business days of receipt of a 
request or within ten business days of the acknowledgement of the 
receipt of a request, the request is considered nconstructively 
deniedn [see regulations, sections 1401 .. 5 (d) and 140'.!.. 7 {c) J 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days f~om the 
receipt of an appeal to render a dete=-mination. Moreover, copies 
of appeals and the determinations that fo~low must be sent to the 
Cort"IDittee [see Freedom of Information Law, section 89 (4l (a}J. 

In addition,. it has been held lhat when an appeal is made 
but a determinacion is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd Va McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 114 119 82) J. 

In an effort to enhance compliance with the Freedom of 
Information Law, copies of the letter will be sent to the Office 
of the District Attorney. 

I hope that I have been of sane assistance. 

RJF :saw 

cc: Records Access Officer 
Appeals Officer 

Sincerely, 

pJJ¼~,f \~ 
Robert J. Freeman 
Executive Director 



* 
COMMITTEE t.!EMBERS 

WILLIAM BOOKl.4AN 
DALL W. FORSYTHE 
WALTER W. GRUNFELD 
JOHN F. HUDACS 
STAN LUNONE 
LAURA RIVERA 
0 AVO A. SCHULZ 
BARBARA SHACK. Chair 
GAILS. SHAFFER 
GILBERT p sMrrH 
l'fUSClUA A WOOTEN 

EXECUTIVE DIRECTOR 
ROBERT J . FREEM,<.N 

STATE OF NEW YORK 
DEPARTMENT OF STATE 
COMMITTEE ON OPEN GOVERNMENT 

Mr- Stephen A. Ti ska 

-Dear Mr. Tiska: 

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

December 18, 1989 

I have recei ved your letter of November 1 4, whi ch again 
deals with a r equest di rected to the Town of Masonvil l e. 

As you suggested, I have contacted the Town Clerk, Pam 
Johnson, on your behalf. In brief, although you might not have 
received all of the inf ormat ion sought. Ms. Johnson i nformed me 
t hat all records that exist that fall within the scope of y our 
request have been made available to you. As such , it does not 
appear that records have been withheld. 

I p o int o ut that the Freedom of I nformation -Law pertains 
to existing records . Sect ion 89(3) of -the Law sta tes in -part 
that an agency is not required to create o r p repare a record in 
order to satisfy a request. Therefore. t o the extent that the 
information sought does not exist in the form of a record or 
records, the Freedom of Information Law would, in my view, be 
applicable. 

I hope that I h ave been of assistance and that the 
fore going serves to clarify the ma tter. 

RJF: saw 

cc: Pam Johnson, Town Clerk 

S incerely, 

M:i.~ 
Robert J. Freeman 
Execut i ve Di rector 
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M~ i.awton 
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Correctional Facility 

12525-0445 

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518)474-2518, 2791 

December 18, 1989 

The staff of the Committee en Open Government is authorized to 
issue advisory opinions~ The ensuing staff advisory opinion is 
based solely upon the facts presented.in your correspondence. 

Dear Mr, Lawton: 

I have received your letter of November 27~ as well as the 
correspondence attached to it. 

Your inquiry concerns a denial of a request for a proba
tion report. which is assumed to be a pre-sentence report, by the 
New York City Department of Probation. 

In this regard~ I offer the following comruents. 

Although the Freedom of Information Law provides broad
r:ights of access to records~ the first ground for denial. section 
87{2)(a), states that an agency may withhold records or portions 
thereof that ", •. are specifically exempted from disclosure by 
state or federal. statute ••• n Relevant under· the circumstances is 
section 390.50 of the Criminal Procedure Lew concerning
pre-sentence reports. Subdivisions (1) and (2) of section 390.50 
state in relevant part that: 

"l. Any pre-sentence report or 
memorandum submitted to the court 
pursuant to··this article and any• 
medical. psychiatric or social ageb
ey report or other- information· 
gathered for the court-by a proba
tion-de~artment. or submitted 
directly to the -court. in--connection 
with the question of sentence is 
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confidential and may not be made 
available to any person or public or 
private agency except where speci
fically required or permitted by 
statut:e or upon specific authoriza
tion of the court. For purposes of 
this section. any report. memoran
dum or other information forwarded 
to a probation department within 
this state from a probation agency 
outside this state is governed by 
the same rules of confidentiality. 
Any person, public or private 
agency receiving such material 
must retain it under the same con
ditions of confidentiality as apply 
to the probation department that: 
made it available. 

"2. (a) Not less than one court day 
prior to sentencing. unless such 
time requirement is waived by t:he 
parties, the pre-sentence report or 
memorandum shall be made available 
by the court: for examination and for 
copying by the defendant's attorney, 
the defendant himself, if he has no 
attorney, and the prosecutor. In 
its discret:ion, the court may except 
from disclosure a part or parts of 
the report: or memoranda which are 
not relevant to a proper sentence, 
or a diagnostic opinion which might 
seriously disrupt a program of 
rehabilitation, or sources of infor
mation which have been obtained on a 
promise of confidentiality, or any 
other portion thereof, disclosure of 
which would not be in the interest 
of justice. In all cases where a 
pert or perts of the report or 
memoranda are not: disclosed, the 
court shall state for the record 
that a pert or parts of the report: 
or memoranda have been excepted and 
the reasons for its action. The 
action of the court: excepting infor
mation from disclosure shall be 
subject to appellate review. The 
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pre-sentence report shall be made 
available by the court for examina
tion and copying in connection with 
any appeal in the case, including an 
appeal under this subdi~ieion." 

As such. pre-sentence reports are confidential with respect to 
the public and may be made available to a defendant only by a 
court, Consistent with information offered by the Department's 
First Deputy Com.missioner* I point out that the last sentence 
of subdivision (2)(a) of section 390.50 represents an amendment 
to the original provision. Further. in a decision concerning 
the amendment. it was found that: 

"The obvious purpose of the legislature 
in enacting Chapter 132 of the Laws of 
1984 was to make the presentence re
port generally more accessible to 
counsel and/or the defendant .E.!..2 ~• 
The spirit of such amendments was open 
disclosure and disc~ssion of the in
formation before the Court in sen
ten~ing and/or appelative review of 
sentencing and the-need to remedy 
the mischief created by bureaucratic 
roadblocks to that process. There
fore. this court bolds that the 
agency should be obligated to make 
them available pursuant to-court 
order, .• 11 [see People v. Zavaro. 
481 NYS 2d 845. 646 (1984)]. 

Based upon the decision cited-above. it appears thats probation 
department must make a pre-sentence report available pursuant to 
an order of the court. 

RJF:jm 

I hope that I have been of some assistance. 

Sincerely. 

~1'-~ 
Robert J, Freemen 
Executive Director 

cc: J. Marc Hannibal. First Deputy Commissioner 
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Mr. Dwight L. Ford 
#49929 
Ma~imum Security 
Tucker. Arkansas 

Dear Mr. Ford: 

Unit :B-5 
72168 

~ 

rQI L-AQ- -5'6b °-
162 WASHINGTON AVENUE. ALBANY, NEW YORK 12231 

(518J 474-2518, 2791 

December 18, 1989 

I have received your letters of November 15 and November 
20. Please note that the earlier letter did not reach this of
fice until today. 

You wrote that you are an inmate in Arkansas. and that you 
would like to obtain information concerning the means by which 
you can request and obtain your prison record. 

In this regard. I offer the following comments. 

First, since you wrote that you l0arned of this office in 
the ''Jailhouse Lawyer 1 s Manual." I point out that the-Committee 
on Open Government is authorized to advise with respect to the
New York State Freedom of Information Law. That statute pertains 
only to records maintained by agenciee of government in·New York. 
Eae:h state. however, has enac~ed a law dealing-with a~cess to 
records.· Those laws are all different. and I am UTifamiliar-with 
the Arkansas access law. To obtain infotmation concerning that 
law. it is suggested that you confer-with-officials at your faci
lity or write to the Arkansas Attorney General~ 

-Second, assuming- that the records sought are maintained by 
the New York State· Department of -Correctional Services or its 
facilities. t:he• regulations- promulgated by the• Department· indi
cate that requests for records-kept at correctional facili~ies 
may be made to the facility superintendent: for records main-· 
tained at- the- Department's central· office-s in Albany. -a· request 
may be made to the Deputy Commissioner for Administration in 
Albany. 
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Lastly. I point out that section 89(3} of the Nev York 
Freedom of Information Law requires that an applicant "reasonably 
describeu the records sought. Therefore. a request should in
elude sufficient detail to enable agency officials to locate and 
identify the records in which you are interested. 

RJF:eaw 

I hope that I have been of essistance. 

Sincerely. 

~:i.~ 
Robert J. Freeman 
Executive Director 
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Mr. James Brown 
#75-A-0138 
Attica Correctional Facility 
P.O • .Box 1-49 
Attica~ New York 14011 

162WASHJNGTON AVENUE. ALBANY, NEW YORK 12231 
(518} 474-2518., 27'91 

December 18~ 1989 

The staff of the Commit~ee on Open Government is authorized to 
issue advisory opiTiions. The ensuing staff advisory opinion is 
baaed solely upon the facts presenced in your correspondence. 

Dear Mr. Brown: 

I have received-your letter of November 25> as well ss the 
correspondence attached to it, 

In brief. following an eye e~emination performed at the 
Attica Correetional Facility. you requested a copy of the results 
of the examination. In reeponae to the request. you were in
formed that you would "be billed et the rate of .05 cents per 
page for copying end $5.50-per request for personnel coats asso
ciated with locating. searching. compiling. reviewing and billing 
for your records." Since a total fee involved $5.65 for a copy of 
your prescription. you have asked whether the fee is appropriate. 

In this regard. I offer the following comments, 

First. by way of background, the Freedom of Information 
I.av pertains to agency records. including·- those maintained- by the 
Department of Correctional Services and its-facilities.- In terms 
of rights-granted by tbe Freedem-of Information I.aw~ the Law is 
based• upon a -presumption of-access. Stated differently. s11-
recorda of an agency are available. -except to ·the i!X.tent that 
records or portions thereof-fall -within one or more- of the
grounds for denial appear in sectioo 87(2)(&) through (i) of 
the Law. 
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With respect to medical records~ the Freedom cf Informa
tion Law, in my view. likely permits that some of those records 
may be withheld in whole or in pert. depending upon their 
contents. For instance. medical records prepared by Department 
peracnal could be characterized as uintra-agency materials" that 
fall within the scope of section 87(2)(g) of the Freedom of In
formation Law. To the e~tent that such materials consist of 
advice~ opinion~ recommendation and the like. I believe that the 
Freedom of Information Law wculd permit a denial. 

Second, on January 1. 1987, a new statute, section 18 of 
the Public Health Lew, became effective. In brief. that statute 
generally grants rights of access to medical records to the sub
jeets of the records. 

With respect to fees. unless another statute permits 
the assessment of a different fee, records accessible under the 
Freedom of Information Law may be inspected free of charge~ and 
the agency cannot impose a fee involving personnel costs. for 
instance. When copies are reqcested. an agency may charge up to 
twenty-five cents per photocopy for records up to nine by four
teen inches, or the actual cost of reproducing records that can
not be photocopied~ unless otherwise provided by a statute other 
then the Freedom of Informaticn Law. Section 18(2)(e) of the 
Public Health Law atates that! 

ltThe provider may impose a reasonable 
charge for all inspections and copies. 
not exceeding the costs it1curred- hy 
such provider. A qualified person 
[Le •• a patiend shall not be denied 
acceas to patient information solely 
because of inability to pay." 

In view cf the foregoing, it appears that the fees assessed by 
the Department a~e being imposed pursuant to the Public Health 
Law rather then the Freedom of Information Law. There are no 
judicial decisions of which I am eware- that deal with whether 
fees for the records in question should be properly assessed 
under the ireedom of Information· Law or under section 18 of the 
Public Health Law. Assuming-that the-fee could be charged under 
the latter. it would apparently have been appropriate. 

To obtain additional informetiot1 concerning access to 
medical records and the-fees that may be tharsed for searching 
and copying those records, you may write to: 

Access to Patient Information Coordinator 
Nev ¥ark Department of Health-
Division of Public -Health Protection 
Corning Tower Building - Room 2517 
Empire State Plaza 
Albany~ New York 12237 
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1 hope that I have been of some assistance. Should any 
furthe~ questions arise, please feel free to contact me. 

RJF:ssw 

Sincerely. 

pJM:;<J,ew____ 
Robert J. Freeman 
Executive Director 
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Mr. Thomas L. Macho 
Property Tax Reduction Consultants 
1240 Iroquois Drive 
Suite 404 
Naperville, IL 60563 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions~ The ensuing staff advisory opinion is 
based solely upon the facts presented ln your corresppndence. 

Dear Mr. Macho: 

I have received your letter of November 22, which pertains 
to rights of access to assessment records. 

Specifically~ as a property tax consultant retained to 
eva~uate property taxes, you wrote that the assessor of the Town 
of Huntington info=med you that 11property record cards" were not 
subject to the Freedom of Information Law. According to your 
letter, the assessor indicated- that the cards "were in fact the 
property of the Town of Huntington and as such he was not obli
gated to provide the information". 

In this regard, I offer the followitg comments. 

First, the Freedom of Information Law pertains to the 
records of an agency, such as the Town, and section 86(4) of the 
Law defines the term "record" to mean: 

"any information kept. held, filed1 
produced or-reproduced by, with-or 
for an agency or the state legisla
ture, in any physical form whatso
ever including, but not limited to, 
reports, ,statements, examinations.
memoranda, opinions; folders, files, 
books, manuals, pamphlets, forms, ~ 
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papers, designs, dra:"wings, maps# 
photos, letters, microfilms~ compu
ter tapes or discs, rules, regulations 
or codes. n 

Based upon the foregoing, it is clear in my view that property 
record cards nkept 11 or 11filed 11 by the Assessor constitute 
"records'' subject c.o rights granted by the Freedom of J.:nformation 
Law. Further~ the ~anguage of section 86(4) has been interpreted 
by the state's highest court as broadly as its terms suggest [see 
e.g., Capital News2apers v. Whalen, 69 NY 2d 246 (l987); 
Washington Post v. Insurance Department, 61 NY 2d 557 (1984) 1 
Westchester Rockland Newspapgrs v. Kimball, 50 NY 2d 575 
(1980)]. 

Second, as a general matter~ the Freedom of !nfonnation 
Law is based on a presumption of access. Stated differently. all 
records of an agency are available~ except to the extent that 
records or portions thereof fall within one or more of the 
grounds for denial appearing in section 87 (2) (a) through (i) of 
the Law~ 

Thi=d, with respect to the records in which you appear to 
be interested, I do not believe that any ground for denial listed 
in the Freedom of Information Law cou.J.d appropriately be asserted 
to withhold the records. Long before the enactment of the Free
dom of Information Law, it was established by the courts that 
records pertaining to the assessment of real property are gener
ally available [see e.g., Sears Roebuck & Co. v •. Hoyt, 107 h'YS 
2d 756 \1951), Sanchez V. ?apontas, 32 AD 2d 948 (1969)]. 

Moreover, with regard to the index cards containing a 
variety of information concerning specific parcels of real 
property, : believe that similar records were found, to be ac
cessible prior to the enactment of the Freedom of Information 
Law. As early as 1951, it was held that the contents of a 
so-ca1:ed nKardex" system used by city assessors were available. 
The records determined to be available were described as follows: 

"Each card, approx:ima tely nine by 
seven inches (comprising the Kardex 
System), contains many printed items 
for insertion of the name of the 
owner, selling price of the property, 
mortgage, if any-, frontage, unit 
price, front foot value, details as 
to the mail: bullding, including type, 
construction~ exterior, floors, 
heating, foundation, basement, 
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roofing, :nterior finish~ light:ng, 
in all, some eighty subdivisions, 
date when built or remodeled~ as well 
as details as to any minor buildings" 
!Sears Roebuck & Co. v. Hoyt. 107 

NYS 2d 756, 758], 

!n sum~ despite the assessor 1 s contentions, it is my view 
that the cards are ".recordsu subject to the requirements of the 
Freedom of Information law, and that, based upon the Freedom of 
Information Law and judicial decisions involving records kept by 
assessorsr the cards are like:y available~ 

Lastlyr I point out that section 574(5) of the Rea: Pro-
perty Tax Law states that: 

uForms or reports filed pursuant to 
this section o~ section three hundred 
thirty-three of the real property law 
shall not be made available for public 
inspection or copying except for pur
poses of administrative or judicial re
view of assessments :n accordance with 
rules promulgated by the state boara.n 

The forms referenced above are usually 11EA 5217 11 forms, which 
include the selling price of a parcel when real property is 
transferred. 

To give effect to section 574{5) of the Real Property 
Tax Law, I believe that information derived from EA 5217 forms 
that is transferred to other records should be considered confi
dential to the same extent as that statute confers confidenti
ality with respect ~o the forms. Any different result would, in 
my opinion, essentially nullify the direction given in sect~on 
574(5). Further, while the Freedom of Information Law grants 
broad rights of access to records, the first ground for denial, 
section 87 {2} \a), pertains to records that 11are specifically 
exempted from disclosure by state o~ federal statute". In this 
instance, section 574(5) of the Real Property Tax Law, a statute, 
would exempt the forms or reports from disclosure, except as 
othen•ise provided. 

fiO\;l'ever. the fact that information contained in -the 5217 
fol'.'11'\s may be transferred to other records does not require that 
those records be kept confidential in their entirety~ Records 
containing information derived from the forms might include a 
variety of other kinds of information, which, in my opinion~ 
would be available to the extent required-by the Freedom of In
fol'.'11'\ation Law. For instance, a record might include the key 
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aspect of the EA 5217, the sale price of real property, as well 
as other items of information that were not transferred from the 
EA 5217. In that circumstance, the sale price could be deleted 
from the record, while the ~emainder might be available. 

Further, EA 5217 forms are not confidential in every 
situation in which they may be requested. As specified in 
section 574(5) of the Real Property Tax Law, the forms are 
confidential,. 11except for purposes of administrative or judicial 
review of assessments"~ Therefore" if the forms or other records 
containing inforreation derived from the forms are requested in 
conjunction with a grievance (i.e., the administrative review.of 
an assessment}, the confidentiality restrictions otherwise im
posed by section 574(5) would not apply~ In that kind of case, I 
believe that the information contained in the form would be 
accessible. 

In an effort to enhance compliance with the Freedom of 
Information Law, a copy of this opinior. will be sent co the 
Assessor. 

I hope that I have been of some assistance. Should any 
further questions arise* please feel free to contact me. 

RJF :jrn 

cc: Assessor, Town of Huntington 

Sincerely~ 

~~.ifr&--
Robert J. Freeman 
Executive Director 
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Mr. Alan C. Bailey 

December 19. 1989 

-The SLaff of t he Committee on Open Government is aut horized to 
issue adv i sory opinions. The ensuing staff advisory opinio n i s 
based solely upon the facts presented in your correspondence. 

Dear Mr, Bai l ey: 

I have received y o ur letter of November 22. as well as the 
materials atta c hed to it . 

According to the correspondence. in conjunction with a 
public hearing concerning an application for a variance. y o u 
requested from the Town of Erwin copies of the application " along 
with the plot pl an r eq uir ed wi th the application," The requesL 
was denied by the T own Cl erk "on the advi c e o f - the Town 
At to rney." One of the attachments i s e "fax copy" tran5mit ted by 
the Town Att o rney to the Clerk in which he ~rote that: 

"The record requested is deniable be
c ause the -record is a n inter-agency or 
intra-agency ma t eriel that is n ot stat
istical or factual tabulation of data or 
a final agency policy or determination." 

l disagree with the response to the r equest. 
regard. I offer the following comments. 

In this 

First. the FYeedom of Informatio n Law per t ains to agency 
reco rds. and seetion 86(4) of the Law de fin e s the term "record" 
br o adly to include: 
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"any information kepL belG, filed, 
prodt:.ced. reproduced by~ with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including. but not limited to~ re
ports, statements. examinations, 
memoranda, opinioos, folders, files. 
books. manuals. pamphlets. forms. 
papers, designs# drawings. maps~ 
photos. letters, microfilms, com
puter tapes: or discs~ rules. regu
lations or codes." 

BaseG upon the foregoing, I believe that an application for a 
variance or related documentation. once kept or filed by a to~n. 
would constitute a "record" subject to rights of access conferred 
by the Freedom of Information Law. 

Second. as e general matter. the Freedom of Information 
Law ia based upon a presumption of access. Stated differently. 
all records of an agency are available. except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87 (2) (a) through {i) of the Law. 
Therefore. unless one or more of the grounds for denial may ap
propriately be asserted~ records must be disclosed. 

Third, under the circumstances. the record~ submitted to 
the Town by an applicant for a variance could not. in my opinion~ 
by characterized as ninter-agency or inrra-agency materials» that 
may be-withheld under S'."Ction 87 (2) {g) of the Freedom o.f Informa
tion Law. The cited provision states that en agency may withhold 
records that: 

uare inter-agency or intra-agency 
materials which are oot: 

i. statistical or factual tabu
lations or data; 

ii~ instructions to staff that 
affect the public; 

iii. - final agency policy or de~ 
terminations; or 

iv. external audits. including 
but-not-limited to audits performed 
by the comptroller and the federal 
government ..• it 
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A statement. an application or other written communication sub
mitted by a member of the public to the Town would not in ■y view 
constitute inter-agency or intra-agency material, for rhe member 
of the public would not be an employee or a member of the staff 
of an agency. or a paid consultant retained by the agency [see 
Xerox Corporation v. Town of Webster. 65 NY 2d 1.31. 490 NYS 2d 
468 (1985)]. On the contrary, since a member of the public is 
not an agency or an employee of an agency. a record transmitted 
by such a person to an agency would emanate from outside of an 
ag~ncy. As such. the kinds of records in question could not in 
■y view be characterized as "inter-agency or intra-agency 
materials." Further. in terms of the intent section 87(2)(g), 
folloving the passage of the current version of the Freedom of 
Information Law in 1977 (Chapter 933~ Laws of 1977). the Assembly 
sponsor of the legislation. Assemblyman Mark Alan Siegel, wrote 
to me on July 2L 1977, stating that: 

»it is the intent that written communi
cations. such as ~emoranda or letters 
transmitted from an offi~ial of one 
agency to an official of another er 
between officials within an agency might 
not be made available if they are advi
sory in nature and contain no factual 
informatiou upon which an agency relies 
in carrying out its duties. As such. 
written advice -provided by staff to the 
head of an agency that is solely reflec
tive of the opinion of staff need uot be 
made available,." 

Assemblyman Siegel wrote further that: 

"It has been suggested that the phrase 
1 intra-agency 1 materials within para
graph (g) might include all materiala in 
the possession of an agency~ This is 
not the intent of the phraae. Such a 
construction would severely detract from 
existing rights of access-and would be 
absurd when read within the-context of 
{seetionl 87(2) taken as a whole. 
Moreover. to re-iterate, the intent is to 
permit an agency to deny access to pure
ly advisory-communications-by officials 
within an agency or between agencies •• ," 

A member of the public is not an official of an agency and,
therefore.-based upon the language of the Freedom of Information 
Law and the stated intent of the sponsor, the records sought 
could not in my opinion be· denied under see ti on 87 (2) (g) t for 
they are not inter-agency or intra-sgency ruaterials. 



Mr. Alan C. Bailey 
December 19~ 1959 
Page -4-

Under the ci::-cumst:anc~s, I do not believe that section 
87{2)(g) or any of the other grounds for denial could justifiably 
be asserted to withhold the records in which you are interested. 
Consequently. they must~ in my opinion. be disclosed by the Town. 

In an effort to enhance compliance with the Freedom of 
Information Law. copies of this opinion will be sent to the Town 
Clerk and the Town Attorney. 

l hope that I have been cf so~e assistance. Should any 
further questions arise. please feel free to contact me, 

RJF: saw 

Sincerely. 

~J,&,____, 
Robert J. Freeman 
Executive Director 

cc: Monna C. Treadwelly Town Clerk 
David English. Town Attorney 
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December 19, 1989 

The staff of the Commi ttee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Wahl: 

I have received your letter of November 24. In your capa
city as counsel for the Rochester Housing Authority, you have 
raised a ques t ion concerning access to records concerning the 
disclosure of records identifiable to the Authority 1 s tenants. 

Specifically, you asked whether the Authority woul d be 
"obl igated to disclose certain information from tenant 1 s records 
such as names, mailing addresses and phone numbers if such a 
request was made by a third party pursuant to the Freedom of 
Informati on [Law ] ••. 11 It is your view that the records could be 
withheld on the ground that disclosure would constitute an unwar
ranted invasion of personal privacy. 

In this regard, I offer the following comments. 

First, as you may be aware, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. 

Second, the initial ground for denial appears to be rele
vant to your inquiry. That provision, section 87(2 ) (a), pertains 
to records that "are specifically exempted from disclosure by 
stat e or federal statute." Secti on 159 of the Public Housing Law 
provides guidance concerning the disclosure of information fur
nished by applicants for dwellings in projects maintained by 
publ ic housing authorities. That statute states that: 
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"D)nformation acquLi:-ed by an authority 
or municipality or by an officer or 
employee thereof from applicants for 
dwellings in projects of an authority or 
municipality or from tenants of dwel
lings thereof or from members of the 
family of any such applicant or tenant 
or from employers cf such persons or 
from any third person. whether voluntar
ily or by compulsory examination as 
provided in this chap~er~ shall be for 
the exclusive use and information of the 
authority or municipality in the dis
charge of its duties under this chapter 
and shall not be open to the public nor 
be us~d in any court in any action or 
proceedir.g pending therein unless the 
authority. municipality or successor in 
interest thereof ls a party or complain
ing witness to such action or 
proceeding. Notwithstanding the 
foregoing, the aut:horit:y or municipality 
shall furnish to the commiseioner of 
housing full and complete reports rela
ting to any such applicant or tenant 
whenever the commissioner of housing 
shall request such reports. Also. noth
ing herein contained shall operate to 
prevent an authority or municipality 
from making full and complete reports to 
the commissioner of housing·or to the 
municipality in which an authority oper
ates or to the federal government or any 
agency thereof relating to the admini
stration of this chapter or of· any pro
ject or relating to any such applicant 
or tenant, nor to prohibit an authority 
or any government or agency receiving 
such information of an authority~ from 
publishing statistics or other general 
information drawn from information-re
ceived from such applicants or tenants." 

Based on the language quoted above. it appears that the Legisla
ture determined that disclosure of information concerning tenant 
applicants- would constitute an improper or "unwarra.ntad 11 inva1;ion 
of personal privacy unlasa records are made available to the 
federal government or an agency involved in the administration of 
state and federal laws and rules~ 
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Second. even if section 159 of the Public Housing Law is 
inapplicable with respect to the records in question. as you 
suggested. the provisions concerning unwarranted invasions of 
personal privacy appearing in section 87(2) and B9{2}(b) of the 
Freedom of Information Lav would likely serve as basis for 
deniaL 

From my perspec~ive~ a disclosure that permits the public 
determine the general income level of a participant in a grant 
program or a tenant in public housing. for example. based upon 
income eligibility would likely constitute an unwarranted inva
sion of personal priva~y. for such a disclosure would indicate 
that a particular individual has an income or economic means 
below a certain level. In some circumstances. individuals might 
be embarrassed by such a disclosure. Further. the New York State 
Tax Law containo provisions that require the confidentiality of 
records reflective of the particulars of a person's income or 
payment of taxes (see e.g •• .section 697. Tax Law). As such. it 
would appear that the Legislature felt that disclosure of records 
concerning income would constitute an improper or "unwarranted« 
invasion of personal privacy. 

Therefore, if~ for example. by means of their names or 
addresses, tenants ruay he identified as "low incomen persons, it 
is likely that disclosure of records indicating their identities 
might justifiably he withheld. On the other hand> if tenancy is 
net conditioned on an income qualification. disclosure of the 
identities of those persons might represent a 11 permissible 11 inva
sion of personal privacy. 

Lastly. notwithstanding section 159 of the Public llousing 
Law. section 89{2)(b)(iii) of the Freedom of Information Law 
states that an unwarranted invasion- of personal privacy includes 
the sale or release of a list of names and addresses~ if the list 
would be used for commercial or fund-raising purposes* 

I hope that l have been of some assistance. Should any 
further questions arise~ please feel free to contact me. 

Sincerely, 

~~~1/"'••J.>m•-n--~ 
Executive Director 

RJF:saw 
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Mr. Me l vin Berger 
Ms . Elaine Berger 

-· The staff of the Co mm ittee on Open Government is au t horized to 
issue ad~isory opinions. The ensuing staff adv iso ry opinio n is 
based solely upon the facts presented in your c orrespo ndence. 

Dear Mr. and Ms. Berger: 

I have received your letter of November 28 as well aa the 
materials attached to it. 

By way of background. in May of 1988. the Mayor and Board 
of Trustees of the Vil lage of Kensington advised residents by 
letter that the Village had "anderteken a program of real pro
perty inventory". To ca rry out the program, the Village engaged 
Goodman-Marks Associates. Inc. to collect data and report to the 
Board of Trustees. The letter sent to residents indicates that 
data collectors would gather information for the inventory per
taining to each parcel of real property. including "items such as 
external buildin a measuremen t s. number of rooms. bathrooms, etc." 
The letter also specifies that the data collectors "are not 
appraisers". 

On Oc tober 2 0 you- requeste d "a co py of the full. final 
report. i ndicat ing the rec ommended assessed value of each pro
perty in the village. identified by street number". The Mayor 
den i ed the request and you appealed. In resp o nse to the appeal, 
the Board of Trustees upheld the denial: 

"on the ground - that the informat io n 
requested i s exempt from disclosure 
as inter-agency and intra-agency - re
ports preparatory to a policy deter
mination. and further on the grounds 
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that the material requested consists 
of opinions. evaluat-ion. p:ropoeals. 
and recoQmendations, in preparation 
for policy determination. 1' 

In addition. it was stated that "portions of the information 
which you seek are privacy information which is exempt from 
disclosure pursuant to Public Officeris Law [section] 87(2)(b)". 

You have requested an opinion •concerning the &erits of 
[your] request". In this regard, I offer the following comments. 

Fir$t, as a general matter. the Freedom of lt:.formation Law 
is besed upon a presumption of access. Stated differently. all 
records of an agency are available. except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87 {2) {a) through (i) of thE Lew. It 
is noted, too, that thE introdoctory language of section 87(2) 
refers to the authority to withhold "records or portions thereof" 
that fall within the scope of the grounds for denial that follow. 
The phrase quot-ed in the preceding sentence indicates that a 
single record or report might contain both accessible and deni
able information. It also imposes an obligation upon agencies to 
review records sought in their entirety to determine which 
portions~ if any. ffiay justifiably be withheld. 

Second. it is unclear on the basis of the materials whe
ther the records sought were prepared in part by Village offi
cials or whether the data collecting firm could be characterized 
as a consultant. It:. either case. the records would. in ny view. 
consist of intra-agency materials that fall '¥fithin the seope· of 
section 67(2)(g) of the Freedom of Ir.formation Law. which is one 
of the provisions cited by the Board of ?rustees in its determin
ation of your appeal, 

While section 67(2) (g) represents one of the grounds for 
withholding records~ due to its atrncture, it often requires 
disclosure, Specifically, that provision permits an agency to 
withhold records that: 

•are inter-agency or intra-agency 
~aterials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
a{fect the public; 

111, final agency policy or de
t:erminations; or 
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iv. external audits~ including 
but not limited to audits performed 
by the comptroller and the federal 
government ••• 11 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
caterials may be withheld. portions of such materials conaistir.g 
of statistical or factual information. instructions to staff that 
affect the public* final agency policy or determinations or ex
ternal audits must be made available. unless a different ground 
for denial applies. Concurrently, those portions of inter-agency 
or intra-agency materials that are reflective of opinion. advice. 
recommendation and the like could in my view be withheld. Aa 
such. to the extent that the records sought include opinions. 
evaluations, proposals or recommendations. it appears that the 
denial was proper. 

In a discussion of the issue of consultant reports. the 
Court of Appeals stated that: 

nopinions and reco~mendations prepared 
by agency personnel may be exempt from 
disclosure under FOIL as 'predecisional 
material~ prepared to assist an agency 
decision maker***in arriving at his 
decision 1 (Matter of McAulay v. Board 
of Educ,. 61 AD 2d 1048. affrd 48 NY 2d 
659). Such material is exempt f to pro
tect the deliberative process of the 
government by ensuring that persons in 
an advisory role would be able to ex
press their opicions freely to agency 
decision make~s (Matter of Sea Crest 
Const. Corp. v. Stubing,. 82 AD 2d 
546, 549). 

"In connection with their eeliberative 
process. agencies may at times require 
opinions and recommendations from out
side consultants. It would mske little 
sense tc protect the delihet'ative- pro
cess when such reports-are prepared by 
agency employees yet deny this protec
tion wh&n· reports are• prepared from the 
same purpose by outside consultants 
retained by age-ncies. Accordingly, we 
hold that records may be-considered 
'intra-agency material' even though 
prepared by an outside consultant at the 
behest of an agency as pert cf the 
agency 1 s deliberative process (~ 
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Hatter of Sea Crest Constr. Corp. v. 
Stubing. 82 AD 2d 546, 549. _!~!dl:£1!) 
Matter of 124 Ferry St. Realty Cor;. 
v. Hennessy. 82 AD 2d 981, 983) 11 [l{~ 
Corporation v. Town of Webster. 65 NY 
2d 131, 132-133 (1985)]. 

The court. however. specified that the contents of 
intra-agency materials Getermine the extent to which they may be 
available or withheld, for it was held that: 

"While the reports in principle may be 
exempt from disclosure. on this record 
which contains only the barest descrip
tion of them - we cannot determine whe
ther the documents in fact fall wholly 
within the scope of FOIL 1 s exemption for 
1 intra-agency materials$ 1 as claimed by 
respondents. To the extent the reports 
contain 'statistical or factual tabula
tions or data 1 (Public Officers law 
section 87 [2] lg] [iJ ), or other material 
subject to production~ they should be 
redacted and made available tQ the 
appellanth (id. at 133). 

Therefore. a record prepared by an agency or a consultant for an 
agency would be accessible or deniable. in whole or in part~ 
depending on its contents. 

Under the circumstances, it appears that significant por
tions of the records-sought* including the invenro:ry, consdtute 
statistical or factual information accessible-pursuant ta section 
87(2)(g)(i). In addition. in e. situation in which-opinions and 
factual materials were 11 intertwined. n Insram v. Axelrod, a deci
sion rendered by the Appellate Division~ Third Department. indi
cated that: 

"Respondent, while admitting that the 
report contains factual data. contends 
that such data is so intert~ined with 
subjective analysis and-opinion as to 
make the entire report exempt. After 
reviewing the report in camera and ap
plying-to it the above statutory-and 
regulatory criteria, we find· that Spe
cial· Term-correctly h•14 pages-3-5 
('Chronology of Events• --and 'Analysis of 
the, Reco:rds 1 ) to- be disclosable. These 
pages are clearly a rcollec~ion of
statements of objective information 
logically arranged and reflecting objec-
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tive reality.' {10 NYCRR 50.2 [b]) 
Additionally. pages 7-11 (ambulan,ce 
1:ecarda. list of intervies. and reports 
of interview) should be disclosed as 
1 factual data.• They also contain factu
al information upon which the agency 
relies (Matter of Miracle Mile Assoc. 
v. Yudelson. 68 AD 2d 176~ 181. mot for 
lv to app den 48 NY 2d 706), Respon
dents erroneously claim that an agency 
record necessarily is exempt if both 
factual data and opinion are intertwined 
in it; we have held that i(t]he mere 
fact that ~ of the Cata might be an 
estimate or a recommendation does not 
convert it into an expression of 
opinion 1 (Matter of Polansky v. Regan, 
81 AD 2d 102. 104; emphasis addedL 
Regardless. in the instant situation, we 
find these pages to be strictly factual 
and thus clearly d:i.sclosable 11 [9- AD 2d 
568. 569 (1982); see also Miracle Mile 
~ssociates v. Yudelson, 68 AD 2d 176, 
48 NY 2d 706~ motion·for leave to appeal 
denied (1979); Xerox Coq!oration v. 
Town of Webster~ a65 NY 2d 131, 490 NYS 
2d 488 (1985)]. 

In short, even though factual information contained within a 
record may be "intertwined" with opinions. the factuai portior.s~ 
if any, wonld in my opinion be available under section 
87(2)(g)(i). unless a different ground for denial applies. 

Third~ based upon my understanding of the contents of the 
records_. it is unlikely that section 87 (2) (b) of the Freedom of 
Information Law, which permits an agency to withhold records to 
the axtent that disclosure would result in "am unwarrsnted inva
sion of personal privacy". could properly be asserted. While the 
records pertain to real property that may-be privately owned. 
they relate to the details of property rather than details in
volving people-

Further, long before the enactment of the Freedom of- In
formation Law. it was established by the- courts that records 
pertaining to the assessment of real property are generally 
available [see e.g.; Sears Roebuck & Co, v. Hoyt. 107 NYS 2d 
756 (1951); Sanchez V. Papontaa. 32 AD 2d 948 (1969)]. 



Mr. Melvin Berger 
Ms~ Elaine Berger 
December 19 .. 1989 
Page -6-

Moreover. with regard to the inventory. which apparently 
contains a variety of information concerning specific parcels of 
real property, similar records were found to be accessible prior 
to the enactment of the Freedom of Information Law. As early as 
1951. it was held that the contents of-a sc-called •Kardex" sys
tem used by city assessors were available. The records deter
mined to be available were describeC as follows: 

usach card, approximately nine by 
seven inches {comprising the Kardex 
System). contains many printed items 
for insertion of the name of the 
owner .. selling price of the prope1:·ty, 
mortgage. if any, frontage. unit 
price .. front foot value. details as 
to the main building. including type~ 
construction. exterior~ floors. 
heating .. foundation~ basement. 
roofing. interior finish. lighting, 
in all. some eighty subdivisions, 
date when built or remodeled. as well 
as details as to .any minor buildings" 
[Sears Roebuck & Co. v. Hcyt. 107 
NYS 2d 756, 758], 

In sum. despite the Board 1 s contentions. it is my view 
that the inventory, and perhaps portions of other records are 
likely available, for they constitute statistical or factual 
::.nformation. 

In an effort to enhance compliance with the Freedom of 
information Law. copies of this opinion will he sent to Village 
officials. 

I hope that- I have- been of some assistance. Should any 
further questions arise~ please feel free to contact me. 

Sincerely, 

~c(,~ 
Robert J~ Freeman 
Executive Director 

cc: Board of Trustees, Village cf Kensington 
Hon. Steven B. Randell, Mayor 
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The staff of the Committee on Open Government is aut~orized to 
issue advisory opinions, 'l'he ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence~ 

Dear Mr. Samuels: 

I have received your letter of November 27 in which you 
raised a question concerning the Preedom of !nformation Law. 

According to your letter, you requested various records 
pertaining to yourself from your correctional facility. Aithaugh 
some were disclosed. you indicated that you were 11 not allowed to 
see certain things that certain counselors wrote on [youj "• You 
have asked why you cannot see those records. 

In this regard, I offer the following com~ents. 

As a general matter* the Freedom of Information Law is 
based upon a presumption of access. Stated differently. all 
records of an agency are available, except to the exteut that 
records or portions thereof fall within· one or more grounds for 
denial appearing in section 87\2) (a) through (i) of the Law. 
Although I am unfamiliar with the nature and content of the re
cords that have been withheld. it appears that one of the grounds 
for denial may be of particular relevance. 

Section 87(2)(g) of the•Freedom of lnformation Law permits 
an agency to withhold records that: 

"are inter-agency or intra-agency 
materials which ate not: 

i~ statistical or factual tabu
lations o-r data: 
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Samuels 
1989 

i~. instructions to staff that 
affect the public; 

:iii. final agency policy or de
terminations: or 

iv. external audits, including 
but not limited to audi~s performed 
by the comptroller and the federal 
government, •• " 

It is noted that the language quoted above contains what ±n ef
£ect is a double negative. While inter-agency or intra-agency 
materials may be withheld~ portions of such materials consisting 
of statistical or factual information. instructions to staff that 
affect the public, final agency policy or detexminations or 
external audits must be made available. Concurrently. those 
portions of inler-agency or intra-agency materials that are re
flective 0£ opinior. advice. recommendation and the like could in 
my view be withheld. 

ln my view, records prepared by counselors for use w{thin 
the Department coul~ be characterized as uintra-agency 
materials". Therefore~ even though they might pertain to you. I 
believe that the records in question. ineofar as they consist of 
advice, opiniotu::. evaluative ir:.formation and t.he like could be 
withheld. 

RJF :j m 

r hope that the foregoing serves to clarify the matter~ 

Sincerely~ 

Robert J. Freeman 
E~ecutive Dlrector 
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December 20, 1989 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions½ The ensuing staff advisor~-opinion is 
based solely upon the facts presented in your corresEondence. 
unless otherwise indi~ated. 

Dear Mr. Vagianelis: 

I have received your letter of Dece~ber 5, as well ae the 
materials attached to it, 

By way of background. you serve as the editor of 
Sendscript. the Colonie Central Righ School student newspaper, 
In that capacity and in conjunction with issoee arising with 
respect to a Student Senate election. you requested records ~nder 
the Freedom of Information Law in an effort to ~erify Student 
Senate election results, The records sought included election 
reEults and registration sheets signed-by students. The regis
tration sheets were. acccrding to a-Sandscript article. destroyed 
by Mr~ Jack Cramer. the Student Senate advisor, When the High 
School principal. Mr. Gilkey. was asked "what action he was 
going to take in r~gard to •the-alleged destruetion of the regie
tration sheets.» he indicated that·the issue was "considered a 
personnel matter" and declined to common~. 

Based upon related correspondeoce forwarded to this 
office; you have requested other records~ some of which- accord
ing to the Superint:endent of Schools, Dr. Thomas A. Brown~ are 
not "official." Specifically. in response to your letter. Dr. 
Brown sought to clarify the scope of the Freedom of Information 
Law and wrote that: 



Mr. John Vegienelis 
December 20. 1989 
Page -2-

uMr. Vroman. as Designated Records 
Officer for the District, only accesses 
those records which are maintained as 
official district records. Official 
district reco~es are thoFe maintained by 
the agency. meaning the school district. 
and are of the type that are directly 
associated with the district as a whole. 
Records are also kept by individual 
buildings that are pertinent to the 
no~mal operation of the building but er€ 
not forwarded for maintenance as offi
cial district records. 

"The visitor sign in sheet, the senate 
election verification sheets, and mater
ials on the Harvard :Book Award. may or 
may not be records that are maintained 
by the High School, A simple written 
re~uest to the High School Principal 
should be able to produce the de~ired 
re~uest if the records are maintained 
and available. There is. to my 
knowledge~ no requirement that these 
kinds of records be maintained by either 
the District or an individual building. 

hMemorandums that are distributed as 
inter-agency communications are exempt 
from the Freedom of Information Law 
axcept for memorandums that provide 
instructions to staff that affect the· 
public. Mr. Gilkey 1 s personal memoran
dum to the guidance department was ex
cluded under Section 89-Za of the Free
dom of Information La~.~ 

A second issue involves the Sandscript 1 s right to cover 
and report on meetings of the- Student Senate. The matter arose 
because the High School principal advised Sandscript "that 
co-curricular groups do have -the option of excluding Sandscript 
reporters from covering a, meeting or portion of a -meeting. A 
SandscriEt article indicates that the Student Senate makes deci
sions "which affect the student body" and 11 distribute[e] student 
monies." 

In this regard, I offer the following comments. 

First the Freedom of Information Law is applicable to all 
ageney records. Section 86(3) of the Law defines the term 
"agency" to mean: 
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"any state or municipal department, 
board. bureau. division, commission. 
committee, public authority, public 
corporation~ counciL office or other 
governmental entity performing a 
governmental or prop~ietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature.n 

A school district, a governmental entity performing a governmen
tal £unction, 1s. in zy view~ clearly an "agency 11 subject to the 
requirements of the Freedom of Information Law. Further, the 
District. in my view. includes all school buildings and records 
kept in those buildings, 

Second, 
section 86(4) 

the term "record" ia defined 
of the Law to include: 

c::.:pansively 

"any information kept. held, filed, 
produced, reproduced by. with or for 
an agency or the state legislature. 
in any physical form whatsoever 
including. but not limited to. re
ports, statements, examinations. 
memoranda, opinions~ folders~ files, 
books, manuals. pamphlets, forms, 
papers, designs, drawings, maps. 
photos, letters, microfilms~ com
puter tapes or discs~ rules, regu
lations or cede~." 

in 

The Court of Appeals, the stste 1 a highest court, has con
strued the definition as broadly as its specific language 
suggests. The first such decision that dealt squarely with the 
scope of the term "record" involved documents pertaining to a 
lottery sponsored by a fire department. Although the ag•ncy 
contended that the documents did not pertain to the performance 
of its ◊fficial duties, i.eH fighting fires. but rather to a 
nnongo"\lernmental" activity. the Court rejected the claim of a 
"governmental ve1;sus nongovernmerital dichotomy 11 [see ~stchester 
Rockland Newspapers v. Kimball, 50 N'x 2d 575, 581 (H-80)] and 
found that the documents constituted "records, 0 Moreover, the 
Court determined that: 

nThe statutory definition of Jrecord' 
makes nothing turn on the purpose for 
which it relates. This cenclusion ac
cords with the spirit as well as the 
letter of the statute. For not only-are 
the expanding boundaries of governmental 
activity increasingly difficult to draw. 
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but in perception. if not in actuality, 
there is bound to be considerable cross
over between goverr.mental and nongovern
mental activities, especially where both 
are carried on by the saffie person or 
personsn (id.). 11 

Siruilarly, in a decision involving records prepared by 
corporate boards fcrnished voluntarily to a state agency~ the 
Court of Appeals reversed a finding that the documents were not 
private property of the intervenors. voluntarily put in the res
pondenta 1 custody 1 for convetience under a promise of confiden
tiality" (Washington ?ost v. Insurance Department~ 61 NY 2d 557~ 
564 (1984) J. Once again. the Court relied upon th<!' definition of 
nrecord 11 and reiterated that the purpose for which a document was 
prepared or the function to which it relates are irrelevant, 
Moreover? the decision indicated that "When the plain language cf 
the statute is precise and unambiguous, it is determinative" {id. 
at 565). -

Most recently, the Court of Appea~s rendered a decision 
based upon the language of the definitions of "agencyu and 
"record" and held that the so-called ncorning Papers" constitcte 
agency records. despite claims that some of the records were 
•personaltt or involved the late Mayor acting in his capacity aa a 
political party official !Capital Newspa12ers v. Whalen, 69 NY 2d 
246 {1987)]. In its description of the controversy. the Court 
stated: 

»At issue in this appeal by pe
titioners's newspapers is whether two 
categories cf documents it1 custody 
of respondent City of Albany should 
be held to be "records" under FOIL: 
correspondence of a former Mayor of 
Albany, the Late Erastus Corning, 
II, cor.~erning matters of a personal 
nature and correspondence concerning 
the activities of the Albany County 
Democratic Committee. The narrow 
question of statutory construction 
presented arises from respondents' 
contention that although these 
papers are literally within the 
FOIL definitions as 'record[a] 1 

being 1 kept 1 or 1 heldt by an 1 agen
cy1 (the City of Albany). they are. 
nonetheless, outside of the scope 
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of FOIL because of the private na
ture of their contents. For reasons 
tc be discussed. we disagree with 
respondents 1 contention and con
clude that there should be a 
reversal" (id. et 249). 

In determining the issue. it was found that: 

"It is f~ndamental that in in
terpreting a statcte. a court should 
look first to the particular words 
in question. being guided by the 
accepted rule that statutory lan
guage is generally given its 
natural and most obvious meaning 
(see. Price v Price,. 69 NY2d 8~ 
15-17; McKinney 1 s Cons ~aws of 
NY. Book 1. Statutes section 94. 
p. 232). Here. if the terms 
'record 1 and jagency' are given 
thei~ natcral and obvious mean
ings. the Corning papers 1o1ould 
fall within such definitione. 
The term 'reccrd' is defined as 
1 any information kept [or] held 
***by~ ~ith or for an agency 
***in any physical form what
soever' (Public Officers Law 
section 66 [4] }~ Unquestionably 
the Corning papers constitute 
tinformation * * * in [some] 
physical formt stored. 1 kept 
{or] held' by the city~ a 'gov
ernmental entity' and. as such* 
an ragency 1 for purposes of 
FOIL ••• n (id. at: 2.51), 

Based upon the specific language of the Freedom of Infor
mation Law and its judicial interpretation by the state's highest 
court. I believe that documents. whether characterized as 
nofficial" or otherwise. "kept" or "heldn by the District. irres
pective of their location. function. origin. or any absence of a 
duty to maintain them, constitute "records" that fall within the 
requirements of the Freedom of Infor~ation Law. Further. docu
ments kept at various buildings within the District are. in ~y 
view. "recordsQ subject to rights conferred by the Freedom of 
Information Law. 



Mr. John Vagianelis 
December 20. 1989 
Page -6-

Third. as a general matter. the Freedom of Information Law 
is based upon a presumption of access. Stated differently. all 
~ecorda of an agency are available~ except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 8/ (2) (a) through (i) of tile Law. 

In my opinion. records reflective of election results 
should be disclosed. for none of the grounds for denial could 
appropriately be asserted. 

The voter registration sheets~ if they exist. would likely 
be confidential. The first 9round for denial in the Freedom of 
Information Lat,,1, section 87 (2} (aL pertains to records that are 
"specifically exempted from disclosure by st-ate or federal 
statute." One stch statute is the federal Family Educational 
Rights and Privacy Act (20 U.S.C. section 1232g}. In brief. 
that Act provides that records identifiable co a student or stu
dents maintained by an educational agency or institution are 
confidential with respect tc the public. Concurrently. the Act 
confers rights of access to records pertaining to a student to 
the parents of the student. While the Act might not have envi
sioned coverage of election registration records. it appears that 
it would preclude public disclosure of those records. 

The Superintendent referred to inter-agency memorandums. 
Section 87(2)(g) of the Freedom of Information Law pertains to 
those records and ata~es that an agency may withhold records 
that: 

"are inter-agency or intra-agency 
materials which are not: 

i~ statistical or £actual tabu
lat:i.ons Ot' data: 

ii. instructions to staff that 
affect the public; 

iii. final agency policy or de
terminations; or 

iv. external audits. including 
but not limited to audits performed 
by the comptroller and the federal 
gove rr11:nenr ••• n 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld. portions of such materials consisting 
of statistical or factual information. instructions to ataff that 
affect the public~ final agency policy or determinations or 
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external audits must be made available. Concurrer.tly~ those 
portions of inter-agency or intra-agency materials that are re
flective of opinion. a~vice, recommendation and the like could in 
my view be witllheld. I believe that a meoorandum t-ransmitted 
among or between District officials or employees would constitute 
"intra-agency materials." However~ the contents of the materials 
would determine the extent to ~hich they must be disclcsed or may 
be withheld. 

The Superintendent alsc referred to section "89-2a of the 
Freedom of Information Law." Section 89(2) pertains to the a~th
ority to withhold records to che extent that disclosure would 
result in 11 an unwarranted invasion of personal privacy." The fact 
that document !s considered "personal" or that it may involve a 
perso-r::nel matter does not, in my opinion, necessarily involve a 
finding that records may be withheld. 

While the standard in the Freedom of Information Law con~ 
cerning privacy is flexible and reasonable people may have dif
ferent views regarding privacy~ the courts have provided signifi
cant direction. particularly with respect to the privacy of pub~ 
lie emplcyees, It haa been held in a variety of contexts that 
public employees enjoy a lesser degree of privacy than others. 
for public employees are required to be ~ore accountable than 
others. Further, with respect to the Freedom of Information Lerw~ 
it has generally been determined that records pertaining to pub
lic emplcyees that are relevant to the performance cf their du
ties are available. for disclosure in those instances would 
result in a permissible rather than an unwarranted invasion of 
personal priv.ecy [see Farrell v. Village Board of Trustees, 372 
NYS 2d 905 (1975); Capital Newspapers v. Burns, 67 NY 562 
(t986); Gannett Co. v. County of Monroe, 45 NY 2d 954 (1978): 
Montes v. State. 406 NYS 2d 664 (Court of Claims~ i978); Stein
metz v. Board of Education. East Moriches. Sup. Ct. 1 Suffolk 
Cty. NYLJ, October .30. 1980: Capital Newspapers v. Burns, 
supra, Sinicropi v. County of Nassau. 76 AD 2d 838 (1980): 
Geneva Printing Co. v~ Village of Lyons. Sup. Ct •• Wayne Cty. • 
March 25. 1981). Several of the decisions cited above. for 
example. Farrell. BinicroEi and Geneva Printin.s• dealt wit.h situ
ations in which the determinations of disciplinary actions per
taining to particular public employees were made available. 
Further~ one of the first decisicns rendered under the Freedom of 
Information Law as originally enacted in 1974 dealt with =epri
mands of police officers. In granting acceas. it was found thatt 

"To disclose these will not result in an 
unwarranted invasion of personal 
privacy; they are rrelevant-to the 
ordinary l.fork of the-municipality.' In 
effect. they are 1 final op:i.n:ione 1 and 
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'final determinations' which the Legis
:ature directed by made available for 
public inspection. Disclosure, of 
course. will reveal the names of the 
police officers who were r.epri~atded but 
also let it be known. by implication, 
which others were not censured. Dis
closure of the written reprimands will 
not harm the overall public interest" 
(Far~ell, supra, 908-909). n 

Similarly. in its discussion of the intent of the Freedom of 
Information Law. the Court of Appeals in the recent Cecision 
rendered in Capital Newspape'!:'S, supra. found that the statute: 

ttaffords all citizens the means to ob
tair. information concerning the 
day-to-day functioning of state and 
local gove~nment thus providing the 
electorate with sufficient information 
to 'make intelligent. informed choices 
with respect to both the direction and 
scope of governmental activicies 1 and 
with an effective tool for exposing 
waste, negligence and abuse on the part 
of government officers" (67 NY 2d at 
566),• 

Lastly. the right of Sandscript reporters~ students and 
others to attend meetings of the Student Senate is questionable. 
The Open Meetings Law is applicable to ~eetings of public bodies~ 
and section 102(2) of that statute defines the phrase npubl~c 
body 11 to mean: 

11 any entity, for which a quorum is 
required in order to conduct public 
business end which consists of two or 
more members. performing a governmental 
function for the state or for an agency 
er department: thereof. o!:' for a public 
corporation as defined in section 
sixty-six of the general construction 
law. or committee or subcommittee or 
other similar body of such public body. 11 

Recent decisions rendered by the Appellate Division~ Se
cond Department~ indicate that entities having no power to take 
final action fall outside the scope of the Open Meetings Le~. As 
stated in those decisions: uit has long been held that the mere 
giving of advice~ even about governmental matters is not itself a 
governmental function« (Goodson Todman Enterprises, Ltd, v. 
Town Boe.rd of Milan, 542 NYS 2d 373~ 374, AD 2d (1989); 
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Poughkeepsie Newspapers v. Mayorts Intergovernmental Task Force. 
145 AD 2d 65. 67 (i989)]. It was also held that ti groups or 
entities that do not, in fact. exercise the power of the 
sovereign are not performing a governmental function, hence they 
are not 'public bod [ies]' subject to the Open Meetings Law ••• u 
(Pcughkeeosie Newspaper. sc:pri:, 3 69). 

I am unaware of any judicial decisions rendered in New 
York that deals with the status of a student government body 
under the Open Meetings law. Similarly. ! an unaware of whether 
the Student Senate in this instance has the power to act on be
half of all Studer.ts and/or expend or appropriate public monies 
or monies generated from student activities or fees on behalf of 
all students. 

Rhile I am inclined to advise that a student senate or 
similar entity is not a "public body," it might be contended that 
it does "exercise the po~er of the sovereign (i.e .• the Board of 
Education) if it serves as an extension of the administration and 
is authorized to purchase or expend monies that are public or 
generated through mendatory student fees or payments. 

As you requested, a copy of this opinion will be forwarded 
to the Superintendent of Schools. 

I hope that I have been of some assistance. Should any 
furteer questions arise. please feel free to contact me. 

RJF:sa-w 

Sincerely. 

0 j L ~ 
~ 1 t"-<~ 

Robert J~ Freeman 
Executive Director 

cc: Dr. Thomas Brown, Superintendent of Schools 
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Mr. Charles Johnston 

-The s t eff of the Committee on Open Government is auth orized t o 
issue advisory opinions. The ensuing staff advi so ry opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Johnston: 

I have received your recent l ette r , whi c h reached this 
office on December 7. 

Your wrote that you are "seeking i nformation on the manner 
or procedures used by the police department towards criminal 
i nvestigations and on how evidence i s secured." 

In this regard. I offer the following comments. 

It is noted initially that. as a general mat t er, the Free
dom of Information Law is based upon a presumption of access. 
Stated differently, all records of an agency are ava il abl e , ex
cept to the exten t that rec ords or porti ons thereof fall within 
one or more grounds for denial appearing in sec tion 87(2)(e) 
through (i) of the Lew. 

In my view, two of t he gr oun d s f o r denial are relevant in 
determining rights of access to the records in question. 

First, section 87 (2) (e) (iv) of the Freedom of Inf ormati on 
Law permits an agency to withhold records that: 

"are comp i led for law enforcement pur
poses end which, if disc losed, would ••• 

iv. reveal criminal investigative 
techniques or procedures, excep t routine 
techniques and procedures." 
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Perhaps the leading decision concerning the provision 
quoced above is Fink v. Lefkowitz [47 NY 2d 567 (1979)]. which 
involved rights of access to s ruanual prepared by special prose
cutor designat~d to investigate nursing homes. The manual in
cluded a guide to the investigation and audit of nursing homes. 
In discussing the matter. the Court of Appeals found that: 

"The purpose of this exemption is 
obvious. Effective law enforcement 
demands that violators of the law not 
be apprised of the nonroutine proce
dures by which an agency obtains its 
information (see Frankel v. Securities 
& Exch. Comm •• 460 F2d 813, 817, cert 
den 409 US 889)~ However beneficial 
its thrust. the purpose of the Free
dom of lcformation Law is not to en
able p•rsons tc use agency records 
to frustrate pending or threatened 
investigations nor to use that infor
mation to construct a defense to impede 
a prosecution, 

nTo be distinguished from agency 
records compiled for law enforcement 
purposes which illustrate investiga
tive techniques. are those which ar
ticulate the agency's understanding 
of the rules and regulations it is 
empowered to enforce. Records draf
ted hy the body charged wi~h enforce
ment of a statute which merely clarify 
procedural or substantive law must be 
disclosed. Such information in the 
bands of the public does not impede 
effective law enforcement. On the 
contrary. such knowledge actually en
courages voluntary compliance with the 
law by detailing the standards with 
which a person is expected to comply. 
thus allowins ·hi1n to conform hie con
duet to those requirements (see 
Stokes v. Brennan~ 476 F2d 699, 702; 
Hawkes v. Internal Revenue Serv •• 
467 F2d 787. 794-795; Davis, Admini
strative Law (1970 Suppl• section 3A. 
p 114). 
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"Indicative. but not necessarily 
dispositive of whether investigative 
techniques are nonroutine is whether 
disclosure of those procedures would 
give rise to a substantial likelihood 
that violators could evade detection 
by deliberately tailoring their con-
duct in anticipation of avenues of in
quiry to be pursued by agency personnel 
(see Cox v~ United States Dept. of 
Justice. 576 F2d 1302. 1307-1308; City 
of Concord v Ambrose. 333 F Supp 958). 
It is no secret that numbers on a bal
ance sheet can be made to do magical 
things by those so inclined. Disclos
ing to unscrupulous nursing home oper
ators the path that sn audit is likely 
to take and alerting them to items to 
which investigators are instructed to 
psy particular attention. does not en
courage observance of the law~ Rather. 
release of such information actually 
countenances fraud by enabling miscre
ants to alter their books and activities 
to minimize the possibility of being 
brought to task for criminal activities. 
In such a case. the procedures contained 
in an administrative manual are, in a 
very real sense, compilations of investi
gative techniques exempt from disclosure. 
The Freedom of Information Law was not 
enacted to furnish the safecracker with 
the combination to the safen (lli at 
572-573). 

ln applying those criteria to specific portions of the msnuel. 
tbe Court found that: 

"Chapter V of the Special Pro
secutor's Manual provides a gra-
phic illustration of the confiden
tial techniques used in a success
ful nursing home prosecution. ~one 
of those procedures are •routine 1 

in the sense of fingerprinting or 
ballistic teete (see Senate Report 
No. 93-1200, 93 Cong 2d Sess [1974] ). 
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Rather, they constitute detailed. ape
cialized methods of conducting an in
vestigation into the activities of a 
specialized industry in which volun
tary compliance with the law has been 
less than exemplary~ 

"Disclosure of the techniques enu
merated in those pages would enable en 
operator to tailor his activities in 
such a way as to significantly diminish 
the likelihood of a successful prosecu
tion~ The information detailed on 
pagee 481 and 482 of the manual. on the 
other hand. is merely a recitation of 
the obvious: that auditors ahould pay 
particular attention to requests by 
nursing homes for Medicaid reimburse
ment rate increases based upon projec
ted increase in cost. As this is sim
ply a routine technique that would be 
used in any audit. there is no reason 
why thei;;e pages should not be dii;;closed" 
(id. at 573). 

I am unfamiliar with the records in question, However~ it 
would appear that ~hose portions which. if disclosed, would en
able potential lawbreakers to evade detection could likely be 
withheld. Nevertheless. other portions of the records may be 
hroutine" and might not. if disclosed. preclude law enforcement 
officials from carrying out their duties effectively. 

The 
87(2)(g). 
that: 

necond ground for denial of relevance is section 
That provision permits an agency to withhold records 

"are inter-agency or intra-agency 
materials which are not: 

L statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; 

iii* final agency policy or de
terminations; or-

iv. ex~ernal audits~ including 
but no~ limited to audits performed 
by the comptroller and the federal 
government ••• u 
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It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld. portions of such materials consisting 
of statistical or factual information. instructio~s to staff that 
affect the public. finel agency policy or determinations or 
external audits most be made available+ Concurrently. those 
portions of inter-agency or intra-agency materials that are re
flective of Qpinion. advice~ recommendation and the like could in 
my view be withheld. Therefore. written procedures or ~anuals. 
for example. would be available unless some other ground for 
denial applies [such as section 87 (2) (e) {iv)]• for they would 
consist of instructions to staff that affect the public 
accessible pursuant to section 87(2)(g)(ii). or final agency 
policy accesE.ible under section 87 (2) (g) (iii). 

RJF :saw 

I hope that I have heen of assistance. 

Robert J. Freeman 
Executive Director 
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Mr, John J. Sheehan 

--The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts preaen ted in your correspondence. 

Dear Mr. Sheehan: 

I have receive d your letter of December 2 , es well as the 
correspondence attached to it. 

You wrote that you have attempted to obtain " co pies of 
expense accounts from the City of Binghamton." In response to the 
request, Mr. Donald E. Freed. the City's Director of Finance. 
wrote that: 

"this office files claims on a numerical 
basis by check number. not by department 
or type of claim. A computerized list
i ng of these claims is available for 
your review in this office during normal 
business hours of 9 A.M. to 5 P.M. 
Monday through Friday. 

ffAfter you have reviewed this listing, 
you should indicate which specific 
claims you want copies of, Your re
quests in present form are too general." 

You have requested assistance in gaining access to the records. 

In this regard, I offer the following c omments. 

The probl em, based upon my interpretation of the corres
pondence, involves the method by which the Ci t y maintains the 
records in which you are interested. It appears that you reques
ted expense records identifiable to particular individuals or 
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activities. While I believe that those records are available 
under the Freedom of Information Law. the City's filing system 
does not enable City officials to retrieve the records sought by 
name or activity; as indicated by Mr. Freed~ they are main
tained by check number in numerical order. 

lt is noted that that section 89(3} of the Freedom of 
Information Law requires that an applicant must "reasonably 
de$cribe" the records sought. In brief. it has been held that a 
request reasonably describes the reccrds when the agency can 
locate and ideTitify tbe records based upon the terms of a request 
[Konigsberg v. Coughlin. 68 NY 2d 245~ 249 (1986); also Johnson 
Newspaper Corp. v. Stainkamp,. 94 AD 2d 825* 826. modified on 
other grounds. 61 NY 2d 958 (1984)]. Although it was found in 
the decisions cited above that an agency could not reject the 
request due to its breadth. it waa also stated that: 

"respondents have failed to supply 
any proof whatsoever as to the 
nature - or even the e~istence - of 
their indexing system: whether the 
Department's files were indexed in 
a manner that would enable the 
identification and location of docu
ments in their possession (cf. National 
Cable Tel. Assn. v Federal Co'mmuTiicetions 
Cott:tmn.~ 479 F2d 183. 192 [:Bezelon. J,j 
[plausible claim of nonidentifiability 
under Federal Freedom of Information 
Act~ 5 OSC section 552 La) (3). may 
be presented where agency's indexing 
system was such that 'the requested 
documents could not be identified by 
retracing a path already trodden. 
It would have required a wholly new 
enterprise, potentially requiring a 
search of every file in the possession 
of the agency 1 ] )" (id. at 250).. 

From my perspective. whether a request reasonably des
cribes the records sought. as suggested by the Court of Appeals. 
may be dependent upon the nature of an agencyia filing system. 
In Konigsberg. it appears that the agency was able to locate the 
records on the basis of an inmate's name and identification 
number. Based on Mr. 1:reed's response. although your request 
might have been quite specific. the City's filing system does not 
appear to permit retrieval of the records by means of the 
identifiers used in yonr request. 
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While I am unfamiliar with the ttcomputerized listingff ta 
which Mr. Freed referred~ it appears under the circumstances that 
his response was proper in view of the means by which the ~ecarde 
are maintained. 

L hope that the foregoing serves to clarify the matter. 

Sincerely, 

R~!:[~ 
Executive Director 

RJF:saw 

cc: Donald E. Freed. Director of Finance 
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December 21. 1989 

The staff o f the Commi tte e on Op en Gov ernment is authorized to 
issue advi5ory opinions. The ensuing staff advisory opini on is 
based solely upon the facts presented in your c orrespondence. 

Dear Hr, Coughlin: 

I have received your letter of December 2. as well as the 
correspondence attached to it , 

You referred to a request for various records of the Deer 
Park Union Free School District made on September 21. In re
spon s e to t wo aspect5 of the reque s t, you were informed that the 
documenta t ion constituted agency records "to whic h Freedom of 
Info r mation Law is no t applicable under Section 87 of the Public 
Offi ce rs Law". Thereafter you wr ot e to this office a nd sought an 
advi£ory opinion. wh ich was prepared and s en t to you on November 
21. with copies fo rwarded to the District Clerk and S uper 
intendent. In a second response to you r request dated November 
30, the Clerk alluded to the t wo aspect s of your request refer 
enced earlier and wrote that "No such document c an be identified 
fr om the information presented 11 • Consequently. you have con
tended that the School Board "has changed its reason for 
denial ••• "· 

In addition, a letter sent to you by t he Clerk following 
a n appeal in dic ate d in part that "The Board of Education has 
denied your appeal •.. "· Nevertheless. you wr ote that "the school 
boa rd has not taken any public vote on either of [you r) 
request[s] even though state law requires that al l board action 
must be take n by public vote and entered into the minutes the 
meeting". 

In this regard, I offe r the following comments. 
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First. with res?ect to the standard for seeking records, 
it is noted that when the Freedom cf Information Law was enacted 
in 1974~ it required that an applicant request "identifiable 11 

records. That standard resulted in problems~ fer citizens often 
could not identify the records sought. If the applicant could 
not specify a requested record, the request woulcl not have iden
tified the record sought, However, thEc> Freedom of Information 
~aw was repealed and replaced with the current la~ in 1978. 
Section 89(3) of the Law now requires that an applicant 
"reasonably describe" the records sought. Judicial decisions 
interpreting that standard indicate that a request reasonably 
describes the records when the agency, based upon ~he terms of a 
request, can locate the records [see e.g.~ Konigsberg v. 
Cot:ghlin, 68 NY 2d 245 (1986}]. Assuming that the Distr!ct can 
locate the records. I believe that your request would have ~et 
the standard of reasonably describing the records. It is noted, 
too, that regulat:i ons promulgated by the Committee on Open 
Government, which govern the procedural aspects of the Freedom of 
Information Law- and have the force of law, sr.ate that an agency· e 
records access officer is responsible for assuring that agency 
personnel "Assist the requester in identifying requesting 
records. if necesse.ry" ~see 21 NYCRR section 1401.2(b) (2)J~ 
~herefore. I believe that the records access officer has the duty 
to attempt to aid you in identifying the records. 

Second, the initial response to your requests suggests 
that the Clerk was able to locate the records in question, but 
that such records could be withheld. I agree with your conten
tion that the second response is inconsistent with the =irst. 

~hird# although its relevance under the circumstances in 
conjectural. I point cut that Chapter 705 of the Laws of 'l.989. 
added new provisions to the Freedom of Information Law and the 
Penal Law that beca~e effective on November 1. The amendment tc 
the Freedom of icformation Law-, a new section 89(8). states thatt 

"Any person who. with intent to prevent 
the public inspection of a record pursuant 
to this artic:le, wil lful!y conceals or des
troys any such record shall be guilty of a 
violat:i.on. 11 

Lastly. with respect to the right to appeal a denial of a 
request. section 89{4)(a} of the Freedom of Information Law 
states in relevant part that: 

"any person denied access to a re
cord may within thirty days appeal 
in writing such denial to the head, 
chief executive or governing body 
of the entity. or the person there
for designated by such head. chief 
executive. or governing body. who 
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shall within ten business days of 
the receipt of such appeal fully ex
plain in writing to the person re-
4uesting the :ecords the reasons for 
further denial. or provide access to 
the reco:d sought.'' 

Further. section 1401.7(a) of the regulations promulgated by the 
Committee on Open Government states that: 

"The governing body of a public cor
poration or the head. chief executive 
or governing body of other agencies 
shall hear appeals or shall designate 
a person or body to hear appeals re
garding denial of access to records 
under the Freedom of Information Law. 11 

1£ the Board of Education has not delegated its authority to 
render determinations regardir.g appeals and performs that 
function, I believe that its discussion and action taken concern
ing your appeal should have occurred during a meeting. Further. 
minutes of any such action by the Board should appear in mi~utcs 
reqcired to have been p~epared pursuant to section 106{1) of the 
Open Meetings Law. That provision states that: 

ttMinutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions. proposals~ resolutions and any 
other matter formally voted upon and 
the vote ther~on." 

In an effort to enhance compliance. copies of this opinion 
will be sent to District officials. 

l hope that I have been of some assistance. 

RJF:jm 

cc I BoaTd of Education 

Sincerely. 

~J.l,u.-_ 
Robert J. Freeman 
Executive Director 

Ronald F. Paras. Superintendent 
Geraldine Musachio~ Dist~ict Clerk 
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December 21, 1989 

The scaff of the Committee on Open Government is authorized to 
is sue advisory opinions. The ensuing sta f f advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Pilsner: 

Aa you are aware, I have received your letter of December 
6 and the ma teria ls attached to it. 

You have raised a series of questions concerning the pro
cess leading to the adoption of a budget by the Nassau County 
Board of Supervi sors (NCBS). particularly as the process might 
have involved Nas s au Community College. You identified issues by 
"Commen~s" and "Advisory Questions" in relation to those comments 
and asked t hat "1 respond to each question by number." 

By way of background. as I understand the situation, you 
and others opposed ce rta in a s pects of a course in human sexuality 
offered at NCC. Due to co nc erna i nvolv i ng the course, the NCBS 
refused to vote on NCC's proposed 1989 budget. The budget, 
however. was subsequently approved following what you described 
as an exchange of information between NCBS and NCC. Although you 
bave sought records "pe rtain i ng to information exchanged between 
representatives" of NCBS and NCC. neither of those ent ities have 
disclosed information or records to your satisfacti o n. 

Comment A of your letter f ocuses upon the role of Mr. 
Edward Ward. who is identified in the correspondence attached to 
your letter as Executive Assistant to the Presiding Supervisor of 
the Town of Hempstead. I believe that the Presiding Supervisor 
is s member of NCBS. and it was confirmed in the correspondence 
that Mr. Ward met with Dr. Sean Fanelli. President of NCC. 
prior to the adoption of the budget. 
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You wrote that NCC claims that Mr. Ward tiofficially acted 
as a representativeu of the NCBS. However. counsel to the NCBS. 
in your words~ ~consistently denies that Mr. Ward or anyone else 
was authorized to represent them at meetings" with NCC. As such. 
NCC claims that. as an agent of NCBS, its "interaction with Mr. 
";.;ard 11 constituted "inter-agency business" and that, therefore, 
records exchanged at the meetinis could be ~i~hheld. Yoe contend 
that. due to the claim of Counsel to NCBS. Mr~ Ward "acted as a 
private citizen and was r.ot conducting private inter-agency 
business. 11 

Advisory Question 1 is whether. in my view. Mr. Ward acted 
as an agent of NCBS or as a private citizen. 

In my opinion, although related to issues that you have 
raised concerning the Freedom of Information Law~ the question 
does net specifically pertair. to that statute; it involves M=. 
Ward's role. In view of t~e conflicting views of this rcle and 
the absence of pe~sonal knowledge of the matter, : cannot ir. gooe 
feith offer an opinion in response to the question. 

Advisory Question 2 is based upon the possibility that M~. 
Ward acted as a private citizen. If that was so. you asked whe
ther NCC is "obligated under the Freedom of Information Law to 
provide equal access to other private citizens tc the ~ecords and 
information given to Mr. Ward. 

As a general matter, it has been held that records 
accessible under the Freedom of Information Law should be made 
equally available to any person. with regard to one:s statua or 
interest (see e, g. ~ M. Farbman & Sons v. New York City, 62 NY 
2d 75 (1984); Burke v. Yudelson .. 368 NYS 2d 779. aff'd 51 AD 2d 
673~ 318 NYS 2d 165 (i976);. ··Nevertheless~ it does not appear 
that Mr. ~ard obtained records from NCC pursuant to a request 
made under the Freedom of Information Law. If he sought records 
under the Freedom of Information Law and the records were made 
available to him as a result of the request. I would agree with 
your inference that those records should be made available to 
anyone, However, in the context of the matter aa I understand 
it. records that might have been received by Mr, Ward were net 
obtained in conjunction with a request mace under the Freedom of 
Information Law. 

Advisory Question 3 relates to NCC's refusal to answer 
your questions concerning its meetings with Mr. Ward due to its 
contention that they were hinter-agency" meetings~" end you asked 
whether you could request that NCC "produce the records used at 
the meeting~ with Mr. Ward," 

In this regard. I offer the following comments, 
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First, by means of a letter dated August 31. you reqc.ested 
the r~co~ds described above and other information on the subject 
from NCC. It is noted that several aspects cf your request 
could. in my view. be characterized as questions or attempts to 
el:!cit information (i.e., "aow many meetings were held betweer. 
representatives of" NCBS end NCC; and "For each meeting specify 
to place. date and time for each ■ eetin1 held. 1

') Here I point out 
that the Freedom of 1nformation Law. in terms of its title, may 
be somewhat misleading. 

The Freedom of Information Law is not a v~hicle that 
requires agency officials to answer questions; rather, it is a 
statute that requi~es agencies to respond to requests fot 
existing records and to disclose tCose records in accordance with 
its provisions. I po:int cot. too. that section 89(3) of the 
Freedom of Information Law states in part that an a~ency is 
peneraLly not required to create or prepare a record in response 
to a request. Stated diffe:-ently. despite its title, the Freedom 
of Information Law is not necessarily an access to information 
law. but rather an access to records law- If~ fer example~ no 
records exist that indicate the nucber of meeting!> held by 
representatives of NCBS or NCC, as the term umeeting» is used in 
the context of your inq_uiry. neither aiency would. in my view, be 
obliged to prepare such records on your behalf~ 

Second. in response to your reqoest. NCC' s Freedom cf 
Information Officer. indicated that a meeting was held by repre
sentatives of NCC with Mr. Ward. However. she appears to have 
suggested that the information sought did not exist in the form 
of a record or records and~ as you ir.dicated. that NCC considered 
Mr- Ward to have been a representative of NCBS. Specifically, 
Ms. Mascolo wrote that, "in the event that correspondence r.ad 
resulted from that meetir.g {which was not the case}. it also 
would not be accessible as falling within the exemption as pro
vided in Section 87,2{g} of the Freedott cf rnfcrmation Law." 
Assuming that any such records were used or exchanged and that 
Mr. Ward could have been considered an "agency" official. I 
believe that those records would constitute inter-agency 
materials that fall ~ithin the scope of section 87(2)(g). ?he 
cited provision states that an agency may withhold records that: 

"are inter-agency or intra-agency 
materials which are not! 

i. statistical or factual tabu
lations or data: 

ii. instructions to staff that 
affect th~ public: 

iii. final agency policy or de
terminations; or 
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iv. e¥ternal audits, including 
but not limited to audits performed 
by the comprroller and the federal 
government ••• " 

It is noted that the language quoted above contair.s what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld. portions of such materials consisting 
of statistical or factual information~ instructions to staff that 
affect the public~ fir.al agency policy or determinations or 
externa: audits must be made available. Concurrently. thoGe 
portions of inter-agency or intra-agency materials that are re
flective of opinion ► advice. recommendation and the like could in 
my view be withheld. As such. the contents of the records would 
deter~ine the extent to which they woui~ be accessible or perhaps 
denieble under the L~w. 

Tbird. since your inquiry involves records used at the 
meeting with Mr, Ward. it is noted that section 89(3) cf the 
Freedom of Information Law requires that an app:icant "reasonably 
describe" the records sought. While that standard does not re
quire an applicant to identify records with particularity, ! 
believe that an applicant must provide sufficient detail to en
able agency officials to locate the records. It is questionable. 
in my view, whether such a request would have reasonably des
cribed the records. 

Under Comment B~ you wrote that: 

"The Nassau County Board of Supervisors 
(NCBS) contends that neither Mr~ Ward 
or anyone else was authorized to meet 
~ith Nassau Community Coile~e (NCC). 
Yet Mr~ Mondello states that the NCBS 
gathered information from the college 
and made a thorough review of the data, 
and that this review convinced NCBS that 
NCC had made appropriate changes to 
their lamily Life Course ~urrieulum. 
However, not'. one -piece of evidence, in 
the form of minutes or records is refer
red to. to demonstrate that the matter 
was discussed by NCBS, Furthermore. 
when the public budget meeting was re
sumed it was announced that the budget 
issue bad already been resolved and then 
NCBS held a vote on the budget proposal 
without further public disccssion~ The 
public has no idea what NCC officially 
changed in ita Family Life Court curri
culum and therefore is uninformed and 
unable to comment er ask any questions 
as to what took place." 
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As such* you wrote that the public has been: 

"asked to accept that although all these 
activities took place that no tinutes 
and/or records concerning the informa
tion gathered £rom NCC exists ~n any 
writter for~. We do not know when the 
verbal coremunication took place and how 
such a complicateC and delicate issue 
could be discussed without the interac
tion of the members of NCBS?h 

Based upon the foregoing, in Advisory Question 4, you asked whe
ther '1 the discusaioc on the NCC budget by the Nassau Board of 
Supervisors prior to the final bud~et ceeting constitutefd] an 
exe~utive session and therefore violate[d) the Open Meetings 
Law. " 

Fro~ my perspective. the question is whether a "meetint, 11 

as that term has been construed under the Open Meetings Law, was 
conducted by NCBS. A "meeting." based upon the language cf the 
Law and its judicial interpretation~ involves a gathering of a 
quorum of e public body held for the purpose of conducting public 
business, whether or not there is an intent to take action [see 
Open Meetings Law. section 102 (1) J also Orange County 
Publications, Divieion of Ottoway Newspaeers, Inc. v. Council 
of the City of Newburgh> 6-0 AD 2d -409. aff 1 d 45 NY 2d 947 
(1978)]. 

1£~ for example, the staff of NCES or members of NCES 
constituting less than quo!:"um. or atiy combination thereof, met to 
discugs the budget, the Open Meetings :.aw would not. in my 
opinion~ have applied. On the other hand~ if a quoruc of the 
NCBS convened~ aa a body. for the purpose of discussing the 
budget. I believe that such a gathering would have constituted a 
meeting subject to the Open Meetings Law. Further> if such a 
meeting was held. it should have been preceded by notice g;iven in 
eccordance with section 104 of the Open Meetings Law and conveneC 
open to the public. 

Again. assuming that a "meeting" was held, as you poin
ted out, a pcblic body cannot conduct an e~ecutive session to 
discuss the subject of its choice; on the contrary~ paragraphs 
(a) through (h) of section 105 (1) of the Open Meetings Law speci
fy and limit the topics that may properly be considered during; an 
executive session. lf indeed a meeting was held to discuss the 
matters of your interest. r do not believe that any ground for 
entry into an executive session could justifiably have been 
asserted. 
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lf a meeting was held. it 
have been prepared. Subdivision 
Haetings Law pertains to minutes 
that: 

is likely that minotes should 
(1) of section 106 of the Open 
cf open meetings and states 

•Minutes shall be taken at all open 
~eetings of a public body which shall 
eonsist of a record of summary of all 
motions. proposals. resolutions and any 
other matter formally voted ~pon and the 
vote thereon. 11 

Subdivision (2} of section 106 concerns minutes of an 
executive session.. It is noted that. as a general rtile. a public 
body may vote during a properly convened executive session. un
less the vote is to appropriate public monies~ lf action is 
taken during an executive session. the provision cited above 
requires that: 

hXinutes shall be taken at executive 
sessions of any action that is taken by 
formal vote which shall consist of a 
reccrd or summary of the final determin
ation of such action~ and the date and 
vote thereon; provided, however. that 
such summaty need not include any matter 
whic~ is not required to be made public 
by the freedom of informatlon law as 
added by article six of this ~hapter." 

!f. for example. an issue is discussed during an exec~tive 
session. but no action is taken~ minutes of the executive session 
need not be prepared. 

Subdivision (3) of section 106 states that: 

"Minutes of meetin,s of all public bo
dies shall be available to the public in 
accordance with the provisions of the 
freedom of information law within two 
weeks from the date of such meeting 
except that minutes taken pursuant to 
subdivision two hereof shall be avail
able to the public within one week from 
the date of the executive session.• 

As such~ minutes of open meetinge must be prepared and made av
ailable within two weeks of such meetings. lf action is taken 
during executive session~ minutes indicating the nature of the 
action taken~ the date and the vote must be prepared and made 
available withln one week to the extent required by the Freedom 
of Information Law, 
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Under Comment C~ you wrote that "The data gathered from 
NCC was from all reports transmitt.ed verbally tc NGBS. 11 In con
j enc ti en with the foregcing, you asked in Advisory Question 4 
whether "information which is transmitted verbally and used to 
resolve a major public issue become[s] de facto a public record 
and therefore the parties transmitting the information can be 
called upon to make the data part of the public record by crea
ting a written document fer the public ta read." 

My 
negative~ 
records; 
recorda. 

respQnse. for reasons discussed earlier. must be in the 
The Freedom of Information Law pertains to existing 

it does not generally require agencies to create 

Under Advisory Qcestion 5~ you raised the fellowing 
question: 

"Is the deliberate act cf NCC and NCBS 
to choose to pass information verbally 
so it would not become part of the pub
lic budget proceedings record in itself 
a violation of either the Freedom of 
Information Law or the Open Meetings 
Law?" 

In my v:iew~ it is unlikely that the act that you described 
would constitute a violation of either the Freedom of Information 
Law or the Open Meetings Law. I believe that there may be a 
variety of activities and circumstances during which ir.formation 
ls imparted or exchanged that relates to a decision but which is 
not Ciscussed at a public proceeding, Often the pcofessional 
staff of an agency confers pr~or to a meeting or hearing to lay 
the groundwork for action to be taken at a meeting of a governing 
body. Often a member of a public body having expertise or inter
est in a particular area may. as a representative of the body~ 
play a significant role in the steps leading to che making of a 
decision or the adoption of en action or policy, 

In short~ while the Freedom of Information Law provides 
broad rights of access to records, I do not believe that verbal 
communications consticute records or necessarily result in a 
requirement that records be prepared. Similarly. although the 
Open Meetings Law generally requires that meetings involving the 
presence of a quorum of a public body to dieccss public business 
muet be open, gatherings of less tha& a quorum of a -public body 
or of representatives of public bodies are not, in my opinion, 
"meetings" that fall within the scope of the Open Meetings Law. 
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I hope that I have been of assistance and that the fore
going serves to clarify y-0ur understanding of ~he Freedom of 
Information Law and the Open Meetings Law. 

RJF:saw 

Sincerely. 

Robert J. Freeman 
Executive Director 

cc: Thomas Carroll. Counsel. Nassau Co. Bd. of Supervisors 
Ur. Sean A. Fanelli. President. Nassau Community College 
Owen B. Walsh, Chief Deputy Cocnty Attorney 
Anna Marie Mascolo~ Counsel. Nassau Community College 
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Mr. Richard Becker 

Dear Mr. Becker: 

Decembe r 22, 1989 

I have received your letter of November 27, whi ch again 
perta i ns to a request for records of the Nassau County Police 
Department, 

Since the r eceipt of your letter, I also received a copy 
of a response to your request rendered by Owen B. Walsh, First 
Chief Deputy County At t orney. As I informed you previously end 
as Mr. Walsh indicated in his letter, recent decisions specify 
that records mainta in ed by ce rta i n agencies of Nassau County are 
out~id e the scop e of the Freedom of Informat i on Law. 

The first ground for denial in the Freedom o f In formatio n 
Le.w, se ctio n 87(2) (a) , pertains t:o records that 11are specifical l y 
exempted from discl o sure by sta te or federal statute". In the 
decisions cited by Mr. Walsh, it: was found that s ect ion 2207 of 
the Nassau County Government Law is a statute that exempts re
cords f r om d isclosur e. Although y ou wrote that you "do not have 
this problem with Suffolk and we al l l iv e in the same state". I 
po i nt out that section 2207 pertains only to Nassau County agen
cies and is . from my perspective, unique. It is noted that the 
Committee on Open Government, in it s recent annual report to the 
Governor and the Legislature. recommended that section 2207 be 
repealed. 

You also e.sked which office has the r eaponsibility of 
enforci ng the Freedom of Information Law. There is no such 
office. If you ere dissatisfied wit h an agency' s response to a 
request for r ecords. you may seek judicial r eview in accordance 
wi th section 89(4)(b) of th e Freedom of Inf ormation Law. 

( 
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Lastly5 you asked that I "check again" with respect to an 
inquiry made to the Department cf State 1 s Corporations and State 
Records Division. Although I made an inquiry on ycur behalf on a 
previous occasionw I did so as a service to you. However. my 
functions do not include "checking" on the kind of matter that 
you raised. Further, your description of the matter is too vagoe 
for me to know what to seek. It is suggested that you communi
cate directly with the Corporations and State Records Division, 

RJF,jm 

Sincerely. 

Robert J. Freeman 
Executive Director 
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Mr. Walter L. Henry 
81-B-1621 
Attica Corrections~ Facility 
Attica,. NY 14011-0149 

The staff of the Committee on Open Government is authorized to 
issue ~dvisorx opinions. The er.suing staff advisory O£inion is 
based ~olely upon the facts presented in your corresRondence. 

Dear Mr. Henry: 

I have received your letter of December 8 in which you 
requested assistance. 

Although the nature of the information sought is, on the 
basis of your letter, unclear. you referred to difficulty iTI 
obtaining information from municipal governments~ particularly 
the "Board of Education in Monroe County" and public libraries. 

In this regard. I offer the following comments, 

First, tbe Freedom cf 1nformation Law is applicable to 
agency records~ and section 86(3) of the Law defines the ter~ 
"agency" to include: 

Wany state or municipal department, 
board. bureau~ division. commission, 
committee, public authority, public 
corporation. council. office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof. except the judi
ciary or the state legialature." 

Therefore. as a general matter. the Freedom of Information Law 
pertains to records of entities of state and local government. 
All municipalities are subject to the Law. including school 
district and city libraries. for example. 
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Second~ 1 do net believe that there is a 11 l!fonroe Count:}' 
Board of Education 11 • There are, however, various school dis
tricts in the Count:y. each of which is governed bye board of 
education. 

Third. a request made under the Freeda~ of Information Law 
should be made in writing and sent to the agencies that you be
lieve maintain records in which you are interested. A request 
should be directed to an egency·s designated 11 records access 
officer". The records access officer has the duty cf coordinat
ing an agency's reepcnse to requests, It is noted that section 
89(3} of the Freedom of Information Law requires that an appli
cant "reasonably describen the records sought. Therefore. a 
request shocld contain sufficient detail to enable agency offi
cials to locate the records. Further, an agency may generally 
charge up to t~enty-five cents per photocopy when copies are 
requested. 

Enclosed is e copy of the Freedom of Information ~aw for 
your review. Statutes pertaining to libraries are found in 
Article 5 of the Education Law, which is likely maintained by 
your facility library. 

RJF:jm 

Enc. 

I hope that ! have been of some assistance. 

Sincerely. 

~S,f,.,.--
Robert J. Freeman 
Executive Director 
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Dece1D.ber 26, 1989 

The staff of the Committee on Open Government is authorized to 
issue adv i sory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Phillips: 

I have received your letter of December 13 in which you 
requested an advisory opinion. 

According co your letter, the Board of Education of the 
Enlarged City School District of Troy conducted a special meeting 
in executive session "to discuss what action should be taken, if 
any, on an incident involving a Troy High School student playing 
scholast i c sports after having been indicted on drug offenses". 
You added that it was revealed that. during the executive 
session. nthe Board of Education took a vote on whether or not to 
support the Superintendent's decision of inaction in this 
ina t t er. 11 

Although it is your view that an executive session could 
properly have been held to discuss t he issue. you contend that 
the Board should heve reconvened in public for the purpose of 
voting, Further, you requested "a copy of the record of the vote 
taken to support the Superintendent's decision", Nevertheless. 
since the vote was taken during an executive sessi o n, you wrote 
that you "are expecting a denialn. 

In this regard, I offer the following comments. 

First. when action is taken at a meeting of a public body. 
minute, must be prepared pursuant to section 106 of the Open 
Meetings Law. That provision states that: 
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"1. Minutes shell be taken at all 
open meetings of a public body which 
shall consist of a record or summary 
of all motions~ proposals, resolu
tions and any other matter formally 
voted upon and the vote thereon, 

2. Minutes shall be taken at execu
tive sessions of ar.y action that is 
taken by formal vote which shall con
sist of a record or summary of the 
final determination of such action. 
and the date and vote thereon; pro
vided, however, that such summary r.eed 
not include any matter which is not 
required to be made public by the free
dom of information la~ as added by 
article six of this chapter. 

3. Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of the 
freedom of information law within two 
weeks from the date of such meetings ex
cept that minutes taken pursuant to sub
division two hereof shall be available 
to the public within one week from the 
date of the executive session," 

Based upon the foregoing~ it is clear in my view that 
minutes need not consist of a verbatim account of what was said 
at a meeting. Further. although a public body may choose to 
prepare expansive minutes. at a minimum, minutes of open meetings 
must include reference to all motions. proposalsw resolutions and 
any other ~atters upon which votes are taken. 

With respect to executive sessions. as a general rule, a 
public body subject to the Open Meetings Law may take action 
during a properly convened executive session (see Open Meetin~s 
Law section 105(1)]. If action is taken during an executive 
session, minutes reflective of the action. the date and the vote 
ruust be recorded in minutes pursuant to section 106(2). It is 
noted that under section 106{3} of the Open Meetings Lew minutes 
of both open meetings and executive sessions are available in 
accordance with the Freedom of Information Lav. Nevertheless~ 
various interpretations of the Education Law. section 1708(3). 
indicate that, except in situations in which action during a 
closed session is permitted or required by statute. a school 
hoard cannot take action during an executive (see United Teachers 
of Nort~port v. Northport Union Free School District. 50 AD Zd 
897 (1975); Kursch et al v. Board of lducation, Union Free 
School District 11, Town of North Hem stead Nassau Count 7AD 2d 
92.2 (1959 ; Sanna v. Lindenhurst. 107 Misc. 2d 267~ modified 
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85 AD 2d 157 aff 1 d 58 NY 626 {1982)]. Stated differently. based 
upon judicial interpretations of the Education Law. a school 
board generally cannot vote during an executive session. 
Further, if no action is taken in an executive session. minutes 
of the executive session need not be prepared. 

Second~ of possible relevance to the issue is a provis:ior: 
of federal law. the Family Educational Rights and Privacy Act (20 
U.S~C. section 1232g)~ In brief~ that Act is applicable to 
educational agencies or institutions that participate in funding 
programs administered by the U.S. Department of Education. As 
such, it applies to virtually all public educational insti
tutions. as well as many private colleges and universities. With 
regard to records. as a general matter~ "education records" iden
tiflable to a particular student or students are considered 
confidential. unless the parents of the students consent to 
disclosure. Concurrently. the parents enjoy rights of access to 
education records pertaining to their children, 

As the Family Educational Rights and Privacy Act relates 
to the Open Meetings Law> section 108(3) of the Open Meetings Law 
exempts from its provisions 11 any matter made confidential by 
federal or state law". As such~ information discussed by a board 
of education derived from education records of a student would be 
confidential and could be considered outside the scope of the 
Open Meetings Law~ However~ in this situation~ having read local 
newspape~s~ the issue and the student's identity were publicly 
disclosed prior to the Board's meeting. Conssquently. the impact 
of the Family Education Rights and Privacy Act, in terms of the 
duty to maintain confidentiality is~ in my view, unclear. 

Lastly. since its enactment in 1974, the Freedom of Infor
mation Law bes contained an "open meetings» requirement with 
regard to voting by members of public bodies. Specifically~ 
section 87 (3) of the Freedom of Information Lew states in rele
vant part thet:t 

ttEach agency shall maintain: 

(a} a record of the final vote of each 
member in every agency proceeding in 
which the member votes." 

Consequently, when a school board takes action~ a record must be 
prepared that indicates the manner in which each member cast his 
or her vote. That record ordinarily should. in my opinion. be 
included as part of the minutes. 

Therefore. if the Board vo~ed en the matter~ I believe 
that a record should be prepared that indicates how each member 
cast hie or her vote. 
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85 AD 2d 157 aff'd 58 NY 626 (1982)]. Stated differently~ based 
upon judicial interpretations of the Education Law. a school 
board generally cannoc vote during an executive session, 
Further, if no action is taken in an executive session~ minutes 
of the executive session need not be prepared. 

Second. of possible relevance to the issue is a provision 
of federal law~ the Family Educational Rights ar.d Privacy Act (20 
U.S.C. section 1232g). In brief, that Act is applicable to 
educational agencies or institutions that participate in funding 
programs administered by the U. s. Department cf Education. As 
such~ it applies to v~rtually all public educational insti
tutions. as well as many private colleges and universities. With 
regard to records~ as a general matter. "education recordsh iden
tifiable to a particular student or students are considered 
confidential. unless the parents of the students consent to 
disclosure, Concurrently, the parents enjoy rights of access to 
education records pertaining to their children. 

As the Family Educational Rights and Privacy Act relates 
to the Open Meetings Law. section 108 (3) of the Open Meetings Law 
exempts from its provisions rtany matter made confidential by 
federal or state law". As such. information discussed by a board 
of education derived from education records of a student would be 
confidential and could be considered outside the scope of the 
Open Meetings Law. llowevers in this situation, having read local 
newspapers, the issue and the student's identity were publicly 
disclosed prior to the Board's meeting. Consequently, the impact 
of the Family Education Rights and Privacy Act~ in terms of the 
duty to maintain confidentiality is, in my view. unclear. 

Lastly. since its enactment in 1974, the Freedom of Infor
mation Law has contained an °open meetings" requirement with 
regard to voting by members of public bodies. Specifically, 
section 87(3) of the Freedom of Information Law states in rele
vant part that! 

0 tach agency shall maintain: 

(a) a record of the final vote of each 
member in every agency proceeding in 
vhich the member votes." 

Consequently. when a school board takeE action~ a record must be 
prepared that indicates the manner in which each member cast his 
or her vote. That record crdinarily should. in my opinion, be 
included as part of tbe minutes. 

Therefore. if the Board voted on the matter. I believe 
that a record should be prepared that indicates how each member 
cast his or her vote. 
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I hope that I have been of some assistance. Should any 
further questions ari~e~ please feel free to contact me. 

RJF :j m 

Sincerely. 

~5-~ 
R~bert J. Freeman 
Executive Director 

cc: Board of Education. Troy Enlarged City School District 
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December 20. 1989 

The staff of the Committee on ORen Government is authorized to 
issue advisory opinions. The ensuing staff adviEorx opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Culver: 

I have received your letter of December 14 as well as the 
correspondence attached to it. 

Your inquiry relates to a request for records of the 
Broome County Resource Recovery Agency concerning the selection 
of the Foster Wheeler Corporation to construct a resource recov
ery facility. Although it was determined that certain documenta
tion would be available, the Agency's Administrator wrote that 
the ttremainder is inter-Agency material which is not subject to 
disclosure". 

You have asked whether there is "any way to determine 
whether the materiel designated as 1 int@r-Agency material' is 
properly held from being disclosed or not 11

• 

In this regard. I believe that an applicant must initially 
rely upon an assumption that agency officials have reviewed the 
materials in good faith in conjunction with an understanding of 
the requirements of the Freedom of Information Law. If the 
materials are withheld following the exhaustion of your admini
strative remedies. you may seek judicial· review of a denial in 
court. In such a proceeding~ the court may review the records in 
camera (in private) to determine the extent to which the denial
'Waa proper, However. r offer the following additional comments 
concerning your question. 
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First~ as a general matter. the Freedom of Information Law 
is based on a presumption of acceea. Stated differently. all 
records of an agency are available~ except to the extent that 
records or portions thereof fall within one or more of the 
grounds for denial appearing in section 87(2){a} through (i) of 
the Law. It is also r.oted that the introductory language of 
section 87(2) refers to the capacity to withhold "records or 
portions thereofu that fall within the scope of the grounds for 
denial that follow. The phrase quoted in the preceding sentence 
indicates that a single record may be accessible or deniable in 
whole or in part~ That phrase. in my view. also imposes an obli
gation upon agency officials to review records sought in their 
entirety to determine which portions. if any. may justifiably be 
withheld, Therefore, even though some aspects of a record may be 
withheld. the remainder would be available, 

Second. the ground for denial to which you referred, sec
tion 87(2)(g). due to its structure, o£ten requires disclosure. 
The cited provision states that an agency may withhold records 
that: 

nare inter-agency or intra-agency 
~aterials which are not: 

i, statistical or factual tabu
:ations or data; 

ii. instructions to staff that 
affect the public; 

iii. final agency policy or de
terminations: or 

iv. external audits, including 
but not limited to sudits performed 
by the comptroller and the federal 
go\rernment ••• 11 

It is noted that the language quoted above contains what in ef
fect is a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such mateTials consisting 
of statistical or factual information, instructions to staff that 
affect the public. final agency policy or determinations· or ex
ternal audits must be made available. Concurrently. those por
tions of inter-agency or intra-agency materials that are re
flective of opinion, advice. recommendation and the like could in 
my view he withheld. 

I point out that it has been held that statistical and 
factual conformation that may be nintertwined" with opinions~ for 
instance. should be available. Specifically, ·in Ingr~m v. 
Axelrod~ a decision rendered by the Appellate Division. Third 
Department, the Court stated that: 
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flRespondent. while admitting that the 
report contains faccuel data. con-
tends that such data is so inter-
twined with subjective analysi$ and 
opinion as to make the entire re-
port exempt. After reviewing the 
report in camera and applying to it 
the above statutory and regulatory 
criteria~ we find that Special Term 
correctly held pages 3-5 { 1 Chronology 
of Events' and 'Analysis of the Re
cnrdt. 1 ) to be dis closable. These 
pages are clearly a 'collection of 
statements of objective information 
logically arranged and reflecting 
objective reality'. (10 N!CRR 50.2 
[bJ.) Additionally. pages 7-11 
(ambulance records, list of inter
views, and reports of interviews) 
should be disclosed aa 1 factual data 1 , 

They also eontain factual information 
upon which the agency relies (Matter 
of Miracle Mile Assoc. v Yudelson. 68 
AD2d 176, 1Blt mot for lv to app den 
48 NY2d 706), Respondents erroneously 
claim that an agency record necessatlly 
is exempt if both factual data and 
opinion ere intertwined in it; we have 
held that 1 [t]he mere fact that~ 
of the data might be an estimate or 
a recommendation does not convert it 
into an expression of opinion 1 (Matter 
of Folan sky v Regen. 81 AD2d 102t 104; 
emphasis added). Regardless, in the 
instant situation. we find these pages 
to be strictly factual and thus clearly 
disclosable" [90 AD 2d 568, 569 (1982)]~ 

In view of the foregoing. even though statistical or factual 
information may be "intertwined• with opinions. for instance. the 
statistical or factual portions should be disclosed, unless dif
ferent grounds for denial apply. 

With respect to the substance of section 87 (2) (g) and the 
~apacity to withhold records similar to those at issue, it has 
been held that: 

"Thete ie no exemption for final 
opinions which embody an agency 1 s 
effective law and policy. but pro
tection by exemption is afforded 
for all papers which reflect the 
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agency's group thinki~g in the 
process of working out that policy 
and determining what its law ought 
to be. Thusy an agency rt:ay refuse 
to produce material integral to the 
agency 1 s deliberative process and 
which contains opinions. advice~ 
evaluations, deliberations. policy 
formulations, propo$als. conclu
sions. recommendations or other sub
jective matter (National Labor Re
lations Bd. v Seara. Roebuck & Co,. 
supra. pp 150-153; Wu v National 
Endowment for Rumanitiea. 460 F2d 
1030, 1032-1033, cert den 410 US 
926). The exemption is intended 
to protect the deliberative process 
of government. but not purely fac
tual deliberative material (~ 
Data Cent. v United States Dept, 
of Air Force. 566 F2d 242, 256, 
supra). While the purpose of the 
exemption is to encourage the free 
exchange of ideas among government 
policy-makers~ it does not authorize 
an agency to throw a protective 
blanket over all information by 
casting it in the form of an in
ternal memo (Wu v National Endowment 
for Humanities. supra~ p 1033). The 
question in eech case is whether pro
duction of the contested document 
would be injurious to the consulta
tive functions of government that 
the privilege of nondisclosure pro
tects ••• " [Miracle Mile Associates 
v. Yudelson. 68 AD 2d 176. 182-183; 
motion for leave to appeal denied, 
48 NY 2d 706 (1979)]. 

In sum. I believe that rights of access to the records 
sought can be determined only on the hasis of the specific con
tent of the records. 

Second~ as suggested earlier~ you have the right to-appeal 
a denial pursuant to section 89(4)(a) of the Freedom of Informa
tion Law. That provision states in relevant part that: 

"eny person denied access to a re-
cord may within thirty days appeal 
in writing such denial to the head. 
chief executive or governing body 
of the entity, or the person there-



Ms. Alicia Culver 
December 26, 1989 
Page -5-

for designated by such head~ chief 
executive. or governing body. who 
shall within ten business days of 
the receipt of such appeal fully ex
plain in writing to the person re
questing the records the reasons for 
further denial. or provide access to 
the record sought." 

I hope that I have been of some assistance. Should any 
further questions arise~ please feel free to contact me~ 

RJF :jm 

Sincerely~ 

~1 
Robert J. Freeman 
~xecutive Director 

cc: John F. Guinan* Administrator~ Broome County 
Resource Recovery Agency 
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Mr. Donald Deubler 

The staff of the Committee o n Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
ba se d solely upon the fa ct s presented in y o ur correspondence. 

Dear Mr. Deubler: 

I have received your lette r of December 8, ea well as the 
materials attached to it. 

The materials consist of correspondence with the Clerk of 
the Town of Ashland, Ann Dolan. and a request for records. Tbe 
request is broken down into 115 items, On the basis of your 
letter. it is appare ntly your view tha t the clerk was told not to 
give y o u the records s ought. As s uch. yo u requested assistance 
and asked: 

"a. Yho informed the T own Clerk no t 
to give the records? 

b. The r eason for not prod uci ng these 
rQcords? 

c . Who do I appeal too, to obtain 
these records?'' 

In this regard. having reviewed your reques t . I offer the 
following comments. 

First. in response to your initial question, I am unaware 
of any informat ion to the effect thQt the T own Clerk was d irected 
not to provide access to thQ records. Similarly, I am unaware ·of 
t he reason for not producing certain of the r e cords in which y ou 
are interested. 
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Second, although the request is voluminous. there is 
nothing in the Freedom of Information Law that ne~essarily re
stricts the scope of a request. Further, the Freedom of Informa
tion Law and the regulations promulgated by the Committee in 
Open Government [21 NYCRR Part 1401J prescribe time limits within 
which agencies must respond to requests. Specifically, section 
89(3) of the Freedom of Inforruatiob Law and section 1401.5 of the 
Committee 1 s regulations provide that an agency must respond to a 
request within five business days of the receipt of a request. 
The response can take one of three forms. It can grant access~ 
deny access, and if so, the denial should be in wtiting stating 
the reasons, or the :receipt of a request: may be acknowledged in 
writing if more than five business days is necessary to review or 
locate the records and determine rights of access~ When the 
receipt of the request is acknowledged within five business daye. 
the agency has ten additional business days to grant or deny 
access. Further~ if no response is given within five business 
days of receipt of a request er within ten busines~ days of the 
acknowledgement of the receipt of a request, the request is con
sidered "constructively deniedtr [see regulations. sections 
1401.5(d) and 1401.7(c)J. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appe•led to 
the governing body of the agency {i.e-. the Town .Board) or whom
ever is designated to determine appeals. That person or body has 
ten business days from the receipt of an appeal to render a 
determination. Moreover. copies of appeals and the det~rmina
tions that follow must be sent to the Committee lsee Freedom of 
Information Law~ section 89(4}(a)J. 

In addition~ it has been held that when an appeal is made 
but a determination is not rendered within ten business daye of 
the receipt of the appeal as required under section 89(4){a) of 
the Freedom of Information Lav. the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article iB of the Civil Prac
tice Rules [Floyd v. McGuire, 2d 87 AD 2d 388. appeal disndssed 
57 NY 2d 774 (1982)]. 

Based upon the foregoing~ if you have not received any 
response to your request. I believe that you may consider the 
request to be denied. Further. an appeal may be made to the Town 
Board or to the person or body designated by the Town Board to 
determine appeals. It is noted that :regulations adopted by tbe 
Town in conjunction with sections 87(1) of the Freedom of Infor
mation Law and 1401.7 of the Committee's regulations must indi
cate the identity of the person or body to whom appeals may be 
directed. 

Third, having reviewed your request, I believe that sev
eral points should be offered. 
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Specifically~ the Freedom cf Information Law pertains to 
records of an °agency". Section 86(3) of the Law defines the 
tet-m "agency" to mean: 

"any state or municipal department. 
board, bureau. division. commission~ 
committee. public authority» public 
corporation. council. office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof. except the judi
ciary or the state legislature." 

In turn. section 86 (1) defines "judiciary" to mean: 

"the courts of the state. including 
any municipal or district court, 
whether or not of record." 

Some aspects of your request involve records maintained 
by a court. In my view~ based upon the definitions cite,d above. 
court t'ecorda are not subject to the Freedom of Information Law. 
There may. however~ be other statutes that provide rights of 
access to court records (see e.g .• Judiciary Law, section 255; 
Uniform Justice Court Act, section 2019-a). 

In addition~ the Freedom of Information Law pertains to 
existing records. Section 89(3) of the Law specifies that. un
less direction is provided to the contrary. an agency is not 
required to create a record in response to a request. Several 
aspects of the request ir.volve questions, or requests for infor
mation that might not exist in the form of a record or records. 
For example, in item 34, you asked why a particular individual 
was permitted to adjourn a town board meeting. In item 32, you 
requested remarks made by your attorney, If no such records 
exist. the Town would not be required to prepare such a record on 
your behalf. Similarly. certain of your requests involve conver
sations made by phone. Ordinarily. I would conjecture that phone 
conversations would not have been recorded and that there may tot 
be any record involving the phone calls to which you alluded, 

Some of the records in which you are interested were pre
pared several years ago. Here I point out that an agency may. 
pursuant to schedules promulgated by- the State lducstlon 
Department. dispose of certain categories of records after speci
fied periods of time. It is possible that some of the records in 
which you are interested may legally have been destroyed due to 
the:i.r age. 
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Section 89(3) of the Freedom of Information Law requires 
that ari applicant 11 -reasooably describe" the records sought. Some 
aspects of your request might not meet that standard~ For 
iristance. in item 53 you requested correspondence between the 
'l'own and the County Board of Health from January 1. 1981 throush 
January 1~ 1984. The request may be so broad that it does not 
reasonably describe the recQrds in which you are interested. 
Further. although a request may be specific, often$ due to the 
nature of its filing system. an agency may not be able to re
trieve '!'.'ecords~ 

Lastly. as a general matter. the Freedom of Information 
Law is baaed upon a presumption of access. Stated differently. 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appeat:'ing in section 87 (2) (a) through (i) of the Lav. 

~hile lam not familiar with the contents of the records 
sought. severals of the grounds for denial might be applicable 
with respect to some aspects of your request, For instance, in 
conjunction with requests for complaints or witnesses might be 
withhelG under section 87(2){b) as an unwarranted inva$ion of 
personal privacy. SQme aspects of yoor request apparently in
volve law enforcement activities or investigations. ln those 
instances. section 87(2)(a) might be applicable as a basis for 
withholding. That provision permits an agency to withhold re
cords compiled for law enforcement purposes under circumstances 
specified in the Law. Further. some aspects of your request 
involve communications between the Town and other agencies* In 
those instances~ section B7{Z)(g). which permits the withholding 
of inter-agency or intra-agency materials~ depending upon their 
contents. Qight be applicable. 

Other aspects of your request in my view involve acces
sible 1;ecords. !tinutes of meetings, resolutions, orders~ plans 
and similar documentation would in my opinions be accessible 
under the Freedom of Information Law. 

In an effort to enhance compliance with the Freedom of 
Information Law~ a copy of this opinion will be for~arded to the 
Town Clerk. 

I hope that I have been of some assistance. 

Sincerely. 

~J1it~ 
Executive Director 

RJF:jm 

cc: Ann Doland. Town Clerk 
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Mr. Stan Breite 

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
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December 26. 1989 

The staff of the Committee on Open Government is authori~ed t o 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented io your correspondence. 

Dear Mr. Breite: 

I have rec eived your letter of December 14, as well as the 
correspondence attached t o it. 

Your inquiry pertains to requests for records directed to 
the accountant for the Town of Rochester. Specifically, in a 
letter dated October 20. you requested records refle c tive of 
"total paymentsn made to Town attorneys e nd the Town accountant 
fo r certain periods. "total payments made to the supervisor's 
office ••• for bookkeeping and secretary". as well as 8 record of 
expenditures by a named i ndividual for attendance at the 
Association of Towns meet i ng s in 1988 and 1989, and records i ndi
cating the "amount received" by that person during those years. 
Although the accountant indicated by phone approximately ten days 
after receiving your request that a response would soon be 
prepared. as of the date of your letter. you had not yet received 
the information sought. As such. you have requested assistance 
in the matter. 

In this regard. I offer the following comments. 

First. it is noted that the Freedom of I nformation Law 
pertains to e xisting records. Section 89(3) of the Law states in 
part that an agency generally need n o t c reate or prepare a new 
record in response to a request, Therefore. if, for example. 
there · is no record conta i ning a figure reflective of "total 
payments" made by the Town to i t s attorney for a given year, I do 
not b elieve that Town officials would be obliged to review pay
ment records. add the figures. and prepare a "t otal" in order t o 
satisfy your request. If no total exists. you could. however. 
review individual statements of payment and prepare a total on 
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your own~ 

Second, the Freedom of Information Law includes within its 
scope all agency records. Further. section 86(4) of the Law 
define~ the term "record" broadly to include: 

"any information kept. held. filed. 
produced, reproduced by~ with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including. but not limited to. re-
ports. statements. examinations. 
memoranda, opiniona. folders. files, 
hooks. manuals. pamphlets. forms, 
papers. designs* drawings. maps. 
photos. letters. micrcfilms. com-
puter tapes or discs~ rules. regu-
lations or codes." 

Based on the foregoing. even though the documents sought may be 
maintained by an accountant at a location other than the Town 
Hall. for example. I believe that they nonetheless constitute 
urecords". for they consist of information "kept" or "held" for 
an agency> the Town. 

Third, it is unclear whether you were directed to transmit 
your request to the accountant. In any event, I point out: that, 
-under the Freedom of Information Law [section 87 (1)) a11d the 
regulations promulgated by the Committee on Open Government (21 
NYCRR Part 1401), which govern the procedural aspects of the Law, 
the Town Board should have designated a records acceGs officer. 
The records access officer haa the duty of coordinating an 
agency's t"esponse to requests for records [see regulations. sec
tion 1401.2(a)J. In most instances~ the records access cfficer 
for a town is the town clerk~ and it is suggested that you con
tact the clerk to ascertain the status of your requeat. 

Fourth~ the Freedom of Information Law and the Committee 1 s 
re@;ulations prescribe time limits within wh:.tch an agency n:ust 
respond to requests. Spec:.tfically. section 89(3) of the Freedom 
of Information Law and section 1401.5 of the Committeets regula
tions provide that an agency ~ust respond to a request within 
five business days of the receipt of a request. The response can 
take one of three forms. It can grant accese. deny access. and 
if so~ the denial should be in writing Gtating the reasons~ or 
the receipt of a request .may be acknowledged in writing if more 
than five business days is necessary to review or locate the 
records and Getermine rights of access. When the receipt of the 
request is acknowledged within five business days. the agency has 
ten additional business days to grant or deny access. Further. 
if no response is given within five business days of receipt of a 
request or within ten business days of the acknowledgement of the 
receipt of a request, the request is considered "constructively 
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denied" {see regulations. sections 140L5(d) and 1401.l(c}]. 

In my view~ a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to deter~ine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination, Moreover. copies 
of appeals and the dater~inations that follow must be sent to the 
Committee [s~e: Freedom of Information Law. section 89(4)(a}]. 

In addition. it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89{4)(a) of 
the Freedom of Information Law. the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac
tice Rules [Floyd v. McGuire. 2d 87 AD 2d 388~ appeal dismissed 
57 NY 2d 774 {l982) 

Lastly, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available. except to the extent that 
records or portions thereof fall within one or more grounda for 
denial appearing in section 87 (2){a) through (i) of the Law~ 

With respect to payments to attorneys. I point out that. 
while the communications between ac attorney and client are gen
erally privileged. it has been established in case law that re~ 
cords of the monies paid and received by an attorney or a law 
f~rm for services rendered to a client are not privileged [see 
e.g~. People v. Cook~ 372 NYS 2d 10 (1975)]. If~ however, por
tions of time sheets. bills or related records contain informa
tion that is confidential under the attorney-cliett privilege, 
those portions could in my view be deleted under section 87{2)(a) 
of the Freedom of Information Law. which permits an agency to 
withhold records or portions thereof that are "specifically ex
empted from disclosure by state or federal statuteu (see Civil 
Practice Law and Rules~ section 4503). Therefore~ while some 
identifying details or descriptions of services rendered found in 
the records in question might justifiably be withheld. numbers 
indicating the amounts expended are in my view accessible under 
the Freedom of Information Law. 

It is also noted that decisions have been rendered under 
the Fre~dom of Information Lew in which it was held that records 
indicating peyment by a village to its attorney are available 
[see Minerva v. Village of Valley Stream~ Sup. Ct •• Na.s5au 
Cty •• August 20. 1981: Young v. Virginia R. Smith,. Mayor of 
the Village of Ticonderoga.• Supreme Court, Essex County. Jen. 
9~ 1987]. In ~inerva~ SU,P;r.8+ the is.sue involved a request for 
copies of both sides of cancelled checks made payable to a 
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municipality's attorney. Although tbe court held tbat tbe front 
sides of the checks. those portions indicating tbe amount paid to 
the attorney. must be disclosed. it was found that the backs of 
the checks could be withheld. for Cisclosure might indicate how 
the attorney "spends his 'paychecks~ 1

" 

Further. from my pet·spective, records pertaining to bill
ing or payments made to employees or others for services rendered 
are accessible. except to the extent that disclosure would result 
in "an unwarranted invasion of personal privacy" [see Freedom of 
Information Law. sections B7{2){b). 89(2) (b)J. lf. for example~ 
records include social security numbers or home addresses. those 
details could be deleted to protect privacy. while the remainder 
would be accessible. However. I believe that records involving 
reimbursements for travel and other expenses incurred by public 
officers or employees. such as vouchers. would be accessible. 

Although travel vouchers and similar or related records 
might identify specific officers or employees. the courts have 
made it clear that public employees enjoy a leaser degree of 
privacy than others, fer it has been found in various contexts 
that public employees are required to be more accountable than 
others. Moreover, with regard to reeords pertaining to public 
employees. the courts have found that. as a general rule. records 
that are relevant to the performance of a public employee's du
ties are available~ for disclosure in such instances would result 
in a permissible rather than an unwarranted invasion of personal 
privacy [aee Capital Newspapers v. l3urns. 67 N'Y 2d 562 (1986); 
Village Board of Trustees. 372 NYS 2d 905 (1975); Ganne-tt Co. 
v. County of Monroe, 45 NY 2d 954 0978); Montes v, State, 406 
NYS 2d 664 (Court of Claims, 1978); Steinmetz v, Board of 
Education. Ea.st Moriches, Sup~ Ct •• Suffolk Cty •• NYLJ, October 
30, 1980]. 

In my opinion. bills. vouchers, contracts and similar 
records involving payments to or expenditures by public employees 
are relevant to the performance of their official duties. As 
such~ those types of records would in my view be available on the 
ground that disclosure would constitute a permissible rather than 
an unwarranted invasion of personal privacy, Again, however, 
some aspects of those records may be deleted as an unwarranted 
invasion of personal privacy, as in the case of public employees' 
home addresses or social security numbera~ which may have no 
relevance t◊ the performance of one's official duties. 

Moreover~ in terms of ita intent. scope and utility. the 
Court of Appeals has held that: 

"The Freedom of Information Law expresses 
this State 1 s strong commitment to aper. 
government and public accountability and 
imposes a broad standard of disclosure 
upon the State and ita agencies (see, 
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Matter of Farbman & Sens v New York City 
Health & Hos,Es• Corp .. 62 NY2d 75~ 79)
The statute. enacted in furtherance of 
the public's vested and inherent :right 
to know 1 • affords all citizens the means 
to obtain information concerning the day
to-day functioning of State and local 
government thus providing the electorate 
with sufficient information to 'make in 
tel1igent, informed choices with respect 
to both the direction and scope of govern
mental activities' and with an effective 
tool fer exposing waste. negligence and 
abuse on the part of government officers 
(}o!atter of Fink v L~fkowitz, 47 NY2d 567, 
571 [~iting Public Officers Law section 84]), 

11 To ii:cplement this purpose. FOIL provides 
that all records of a public agency are 
presumptively open to public inspection 
and copying unless other~ise specifically 
exempted (see. Public Officers Law section 
87 [2J; Matter of Farbman & Sons v New York 
City Health and Roses. Corp .• 62 NY2d 75~ 
79-80~ supra). This presumption speci
fically extend6 to intraagency and inter
agency msterials. such as the report 
sought in this proceeding~ comprised of 
'statistical or factual tabulations or 
data 1 (see. Public Officers Law section 
87 (2] [g) [i]). Exemptions are to be 
narrowly construed to provide maximum 
access, and the agency seeking to pre-
vent disclosure carries the burden of 
demonstrating that the requested mater-
ial falls squarely within a FOIL exemp-
tion by articulating a particularized and 
specific justification for denying access 
(6ee. Matter of Farbman & Sons v New York 
City Health & Hosps, Corp .• 62 NY2d 75. 
80, supra; Matter of Fink v Lefkowitz. 
47 NY 2d 567, 571 .•• • (67 NY 2d 564-566). 

On the basis of the decision rendered in Capital 
Newspapers. supra~ other decisions and the language of the Free
dom of Information Law. I believe that records reflective of 
expenditures are generally available under the Freedom of Infor
mation Law. 



( 

l'!r. Stan Breite 
December 26, 1989 
Page -6-

I hope chat I have been of some assistance. Sho~ld any 
further questions arise. please feel free to contact me. 

RJF :j m 

cc: Joseph Galandiuk* Accountant 
Town Clerk. Town of Rochester 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Ms. Nancy B. Corr 

-The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Corr: 

I have received your recent letter. which reached this 
office on December 19. 

According to your letter. you believe that you "have been 
denied 'Freedom of Information'" by your employer. the Suffolk 
County Yater Authority. Having been denied a position at the 
Authority. you questioned your right "to see the resume of the 
person who was awarded this position,n including "the other 
person's specific qualifications." 

In this regard. I offer the following comments. 

First. the Freed om of • Inf orme t ion Law is ap-pl icable to 
records of an agency. and section 86(3) of the Law defines the 
term "agency" to meen: 

"any state or municipal department, 
board. bureau. division. commission. 
committee. publ ic authority. puhlic 
corpoFation. council. office or other 
governmental entity performing a 
governmental OT proprietary function 
for the state or any one - or more ·muni
e i pal i ties thereof. e11:cept the j ud i
ciary or the state legislature." 

Si rice your employer is s -public authority.· I ·believe that it is 
en agency required to comply with the Freedom of Information Law. 
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Second. as a general matter~ the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing ir. section 87 (2) (a) through (i) of the Law. 

In my view. one of the grounds fer denial. section 
87(2)(h). is likely relevant to your inquiry. That provision 
permits an agency to withhold records to the extent that 
disclosure would result in "sn unwarranted invasion of personal 
privacy." Although that standard concerning privacy is flexible 
and subject to confticting interpretations. the courts have found 
in various contexts that public employees er.joy a lesser degree 
of privacy than other. reasoning that public employees are to be 
held more accountable than others. 

Specificaily. it has been held that records that are 
relevant to the performance of a public employee's official 
duties are available~ for disclosure in those instances would 
result in a permissible. rather ~ban an unwarranted invasion of 
personal privacy [see Farrell v. Village Board of 'l'rustees. 372 
NYS 2d 905 (1975): Gannett Co. v. County of Monroe. 59 AD 2d 309 
(1977L aff'd 45 NY 2d 954 {1978); Montes V, State. 406 NYS 2d 
664 (Court of Claims~ 1978); Steinmetz v. Board of Education. 
East Moriches .. Sup. Ct •• Suffolk Cty .• :NYLJ, October SO, 1980; 
and Capital News1:apers v. Burns, 67 NY 2d 562 (1986)]. On the 
other hand. if records or portions of records are irrelevant to 
the performance on one 1 s official duties. it has been held that 
those records may be withheld as an unwarranted invasion of 
personal privacy [see e:. g., Hatter of Wool~ Sup~ Ct .. ~ Nassau 
Ctyq NYLJ. Nov. 22. 1977 and Minerva v. Village of Valley 
Stream. Sup, Ct-. Nassau Cty,, May 20, 1981]. 

It is noted that section 89{2)(b) of the· Freedom of 
Infor~ation law provides examples of unwarranted invasions of 
personal privacy~ the first of which includes: 

9 disclosure of employment. medical or 
credit histories or personal references 
of applicants for employment ••• " 
[section 89(2)(b)(i)J. 

In my view, while section 87(2)(h) and section 89{2)(b)(i) 
of the Freedom of Information Law may he cited to •withhold 
portions of a resume~ I do not believe that they, could neceaserily 
be cited to withhold those documents in their entirety, 

lf, for example. an individual must hsve ce,:-tain-types of 
experien~e or educational accomplishments as -a condition
pt'ecedent to serving in a particular position, those aspects· of a 
resume would in my view· be- relevant. to the performance of the 
offic~al dutiea of not only the individual to whom the record 
pertain, but also the appointing agency or office. In a 
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different context. when a civil service examination is given. 
those who pass are identified in "eligible lists 0 which have long 
been available to the public, By reviewing an eligible list. the 
public can determine whether persons employed by government have 
passed the appropriate examinations and met whatever 
qualifications that might serve as conditions precedent to 
employment. However. I do not believe that those portions of a 
resume indicating age, marital status~ social security number or 
other personal details that are irrelevant to the duties imposed 
by the position must be disclosed. Those kinds of personal 
information would. in my view, constitute an unwarranted invasion 
of personal privacy if disclosed. In short~ ! believe that 
portions of a resume indicating that the requisite qualifications 
have been met would be available~ but that those portions 
containing the kinda of personal info~mation described earlier~ 
for example> could justifiably be withheld. 

I hope that I have been of some assistance. Should any 
further questions arise. please feel free to contact me, 

RJE:saw 

Sincerely. 

/+-hrJ:!S. ~ 
Robert J. Freeman 
Executive Director 

cc: Peter Grant. Jr •• Appeals Officer 
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The staff of the Committee on Open Government is authorized to 
i ssue advisory opinions. The ensuing staff advisor y opinion is 
based solely upon the fac t s presented in your correspondence, 
unless otherwise indicated. 

Dear Mr. Ot ley: 

I have received your letter of December 18, as well as the 
materials attached to it. 

Your inquiry relates to an "Application for Public Access 
to Records 11 form that is apparently used by the Town of Ticonder
oga and a response to a letter sent to you by Wilma Ryan, the 
Town Clerk and Records Management Officer. 

In this regard, it is noted at the outset that there is 
nothing in the Freedom of Information law that requires an appli
cant to complete a form prescribed an an agency. The Law and the 
Committee's regulations require that an agency respond to a re
quest that reasonably describes the records sought within five 
business days of the receipt of a request. Further, the regula
tions indicate that "an agency may require that a request be made 
in writing or may make records availab l e upon oral request" [21 
NYCRR 1401.S(a)]. As such, both the Law and the regulations are 
silent concerning the use of standard forms. Accordingly, it has 
consistentl y been advised that any written request that reason
ably describes the records sought should suffice. It has also 
been advised that a failure to complete a form prescribed by an 
agency cannot serve to delay a response to or deny a request for 
records. 
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It is my understanding. since you ofte~ submit requests 
for Town records, that the Clerk has sent you a supply of the 
forms for your mutual convenience. If you request records. and 
the request seeks copies~ it is suggested that you could so indi
cate when completing the form~ 

You also asked whether a citizen may request information 
"that would be taken from a record, u i.e.• excerpted from s. 
record. "without requesting and obtaining a copy.• Similarly. you 
questioned whether a citizen must "call or 10 to the office, ,.in 
o~der to get 1 information 1 ." 

In my view~ an applicant for records has two option$. he 
or she may inspect accessible records at no cost by t=avaling to 
the ager.Cy where the records are kept; in the alternative. the 
applicant may request and receive photocopies upon payment of the 
appropriate fees for copying. If the applicant wants to have 
copies of records mailed. I believe that the agency could require 
payment of the cost of postage. Further~ the only method cf 
disclosing information-excerpted from a record other than inspec
ting a record would appear to involve the-reproduction of a 
record. tn such a case. I believe that an agency could asliess a 
fee for copying the record. 

Lastly. having reviewed the Clerk 1 s letter to you. I am in 
full agreement with her reruarks. 

l hope that I have been of assistance. 

RJF:saw 

cc: Wilma Ryan. Town Clerk 

Sincerely, 

~:f.£-_ 
Robert J. Freetnan 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mrs. Rudgers: 

I have received your letter of November 20, which, for 
reasons unknown, did not reach this office until December 19. 

In this regard, I offer the following comments. 

First, I believe that the Monroe Developmental Center is a 
facility operated by a state agency, the Office of Mental Retard
ation and Developmental Disabilities. It is noted that clinical 
records pertaining to patients at mental health facilities are 
generally confidential pursuant to section 33.13 of the Mental 
Hygiene Law. However, in 1987, a new provision, section 33.16 of 
t he Mental Hygiene Law, became effective. That provision des
cribes the procedures for a patient or person authorized to act 
on behalf of a patient to request inspection or copies of mental 
health records pertaining to him or her from the mental health 
facility that maintains the records. While the Law does not 
specify to whom such a request should be directed, the director 
of the facility is likely an appropriate person to receive such a 
request. 
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Similarly~ at the same time that section 33.16 of the 
Mental Health Law became effective. section 18 of the Public 
Health Law also went into effect. That statute generally pro
vides patients or persons act1ng on their behalf with rights of 
access to medical records pertaining to patients maintained by a 
hospital or a physician. To obtain additional information on the 
subject~ it is suggested that you contact; 

NYS Department of Health 
Division of Public Health Protection 

Access to Patient Information Coordinator 
Corning Tower Building 

Empire State Plaza 
Albany. New York 12237 

I have enclosed a brochure published by the State Depart
ment of Health that describes rights conferred by section 18. It 
is r.oted that section 18(2){e) of the Public Health law specifies 
that a person entitled to medical records Nshell not be denied 
access to patient information solely because of inability to 
pay• D 

While I an unfamiliar with organi2ations in your area that 
mi~ht help you or your daughter~ such organi:ations might be 
identified by calling the AIDS hotline at 1-B00-462-1884. 

l regret that I cannot be of greater essistartce. Should 
any further questions arise, please do not hesitate to contact 
me. 

RJF :saw 
Enclosure 

Sincerely, 

~s.f~ 
Robert J. Freeman 
Executive Director 
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-Dear Ms. Williams: 

I have received your letter of December 20, which reached 
this office on December 26. You requested all information that 
this office may have about you. 

In this regard, it i s noted that the Committee on Open 
Government is authorized to advise wi th respect to the Freedom of 
Information Law. The Commi ttee does not maintain records 
generally or serve as a repository of records. Although the 
Committee does not ma i ntain records pertainin g to you, I offer 
the fol lowing comments and suggestions. 

Firs t , the Freedom of Inf ormation Law is applicable to 
agency records, and section 86(3) of the Law defines the term 
11agency" to include: 

"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the j udi
ciary or the state legislature. 11 

Therefore, as a general matter, the Freedom of Information Law 
pertains to records of entities of state and local government in 
New York. 
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Second. a request made under the Freedom of Information 
Law should be made in writing and sent to the agencies that you 
believe maintain records in which you are interested. A request 
should be directed to an agency's designated "records access 
officerh. The records access officer bas the duty of coordina
ting an agency's response to requests. It is also noted that 
section 89(3) of the Freedom of Information Law requires that an 
applicant "reasonably describe'• the records sought, Therefore, a 
request should contain sufficient detail tc enable agency offi
cials to locate the records. Further. an agency may generally 
charge up to twenty-five cents per photocopy wheu copiee are 
requested~ 

Enclosed is a copy of the Freedom of Information Law for 
your review. 

I hope that I have been of some assistance. 

Sinc.erelys 

RJF: saw 

Enc. 



COVMff"'EE MEMBERS 

Wl!.L!f.M BOOKMAN 
OAI.L W. FOFlSYTHE 
WALTER W, GRUNFF'....0 
JCHt. F, HUOACS 
STANLUNOINE 
LAURA R!VEAA 
OAVID A SCHULZ 
flARBARA S-tACK Chair 
GAJL S. SHAFFER 
{',JLSERT P S~ITH 
f'fl!SCIU.A A- WOOTEN 

EXECUTIVE DIRECTOR 
ROBER~ J. F4EEMAN 

STATE OF NEW YORK 
DEPAflTMENTOF STATE 
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December 27~ 1989 

Mr. Arthur Schreier 
Village Attorney 
Village of Harrison 
1 Heineman Place 
Harrison. NY 10528 

The staff cf the Committee on Open Government is authorized to 
issue advisorx opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence: 

Dear Mr. Schreier: 

I have received your letter of December 15 in which you 
seek an opinion concerning a request for records made under the 
Freedom of lnfo~mation Law. 

By way of background, a request dated October 4 was 
directed to you in your capacity as Village Attorney for the 
Village of Harrison. The request involved copies of records 
pertaining to a specific parcel of municipally owned real pro
perty that is used as a garage facility, as ~ell as records per
taining toe. 11 1.4 acre landfill/dump sit-e •. ~located immediately 
north-northeast of the garage facilityu, on privately owned 
property. Further. the request included records concerning: 

"(a) the activities and functions 
associated-with the-garage facility 
s11d any appurtenance a, including- the 
exi$tence 1 lo◊ation. purpose, size/ 
volume. and contents of any above-· 
ground or underground storage tanks 
currently or previously located in 
whole or in part on or under the 
garage facility end any spills, leaks 
or releases from such tanks; 
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{b) the current er previous storage 
or disposal cf hatardcus substances 
and/or petroleum at the garage facility 
and the origit, identity and quantity 
of such substanees. if any; 

(c) the origin, composition. volume 
and present condition of the waste 
located at the landfill; 

(d) the 
fill has 

lengtt of time the 
been in existence; 

land-

(e) the identity and affiliation 
cf the person(s) who transported or 
are transporting waste to the land
fill; 

(f) the identity and affiliation cf 
the person(s) who presently operate 
and supervise. and who have pre
viously operated and supervised, the 
landfi11 and the disposal of waste 
thereat; 

(g) any federal. state-or local per
mits or approvals; or applications 
therefor. in connection with {i) the 
operation of the garage facility and 
its appurtenances and (ii) the land
fill, including any such permits or 
approvals or applications concerning 
the transportation~ handling or dis
posal of solid or hazardous waste; 
and 

(h) any form of consent given by any 
past or present owner of the property 
on which the landfill is located 
concerning the transportation of 
waste to. or disposal of waste at, 
the landfill. 11 

In response to- the request. you asked that tbe applicant 
"furnish.~.additional information reasonably describing the 
documentr, 0

- sought. Soon after, the applicant wrote to you and 
contended that the request reasonably described the records as 
required by the Freedom of Information Law. 

In this regard. I offer the following comments. 
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Firot, several a~pects of the request, in ruy view, repre
sent an attempt to elicit iMformation in a form similar to that 
of itterrogatories. Despite its title. the Freedom of Infor
mation Law is not a vehicle that requires agency officials to 
answer questions or to develop uinfor~stion 1t in response to a 
request; rather. it is a statute that requires agencies to re
spond to requests for existing records and to disclose those 
records ir. accordance with its provisions. I point cut. too, 
that section 89(3) of the Freedom of Information Law states in 
part that an agency is generally not required to create er pre
pare a record {n response to a request. Stated differently~ the 
Freedom of Information Law is net necessarily an access to infor
mation law. but rather an access to records law. 

Second. several aspects of the request are open-ended in 
terms of time. For instance. items (e} and (b) of the request 
i~volve "current or previous" information concerning 8 var!ety of 
activities and functions of the garage facility, I am unaware of 
the length of ti~e the garage facility has existed or has been 
used as a garage facility~ Nevertheless~ due to the open
endedness of the request. it is questionable in my opinion 
whether those or perhaps other portions cf the request 
ttreasonably describe" the records sought as required by section 
89{3) of the Freedom of Information Law. 

Third. 1 believe that ether aspects of the request likely 
did reasonably describe the -records. Fer instance, item (g) 
involves a request for any state, federal or lo~al permits -or 
approvals concerning the operation of the garage facility and the 
landfill; item (h) involves records reflective-cf-consents given 
by present or former owners of the landfill concerning the trans
portation of waste to or the disposal of waste at the landfill. 
In those instances. I believe that the request is sufficiently 
detailed to have reasonably described the records sought~ 

In sum. for the reasons presented in the preceding 
paragraphs. I believe that portions of the request are broad and 
unlimited in terms of time and that~ therefore. they likely are 
inconsistent with the standard required by section 69{3) of the 
Fr&edom of- Information Law;· ether portions-cf the requeat, 
holllever. appear to be appropriate. ln sddition~- it is reiterated 
that the Freedom of Informetion Law does not require egency ·offi
cials tc create er prepare records in order to satisfy s request. 
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I hope that I have been of some assistance. Should any 
further questions arise. please feel free to contact me. 

RJF:jm 

cc: Eliza A. Dolin 

s~-~ 

Robert J. Freeman 
Executive Director 




