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January 6, 1986 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Stone: 

I have received your letter of December 27 in which you 
requested an advisory opinion. 

Attached to your letter is a newspaper clipping regarding 
a Columbia County Board of Supervisors Canmittee meeting. The 
article explained that the County Office Building was locked 
while the Canmittee met inside. Although the Canmittee members 
and several residents were able to attend, other residents were 
locked out. One of the Board members stated that there was no 
intention to lock anyone out of the meeting and that the outside 
door is generally locked at 5 p.m. You requested an advisory 
opinion regarding the legality of the locked doors. 

In this regard, I offer the following caaments. 

First as you know, the Open Meetings Law requires all 
meetings of a public body to be open unless an executive session 
may be held pursuant to section 105. Section 102(2) of the Law 
defines •public body" to include canmittees and subcanmittees of 
such bodies. In my view, any canmittee of the Board of Super­
visors is subject to the provisions of the Law. 

Second, I do not believe that a meeting is open to the 
general public if some physical barrier prevents an individual 
from attending the meeting. For example, if locked doors or a 
roan too small to accomodate the public prevents someone fran 
observing a meeting, the meeting is simply not open to those 
individuals. Moreover, the intent of the Legislature that all 
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interested individuals be able to observe meetings of public 
bodies is underscored by section 103(b). That section requires a 
public body to make all reasonable efforts to ensure that meet­
ings are held in barrier-free facilities to permit access to the 
physically handicapped. 

Third, if it is the intention of the public body to keep 
individuals fran attending a meeting by locking the doors or by 
meeting in a small roan, certainly such a meeting would not be 
open to the public and would be held in violation of the Law. On 
the other hand, if the doors were unknowingly and unintentionally 
locked, or the meeting room could not accomodate the unexpected 
nt.111ber of attendees, I do not believe that such a meeting would 
be found to violate the Law so as to require the invalidation of 
any action taken. A pattern of such "unintentional" acts, 
however, may be considered a violation of the Law unless 
corrected. Thus, the public body should make an effort to ensure 
that such problems are resolved before subsequent meetings. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:CAM:ew 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

CJLLva( ~ . ~r 
BY Cheryl A. Mugno 

Assistant to the Executive 
Director 
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January 9, 1986 

Mr. Terry R. Pickard 
County Legislator 
10th District 
499 South Warren Street 
Syracuse, NY 13202-2693 

,oear Mr. Pickard: 

\ I have received your letter of January 7 and appreciate \ 
your interest in the Open Meetings Law. 

As pranised, enclosed are copies of the Canmittee's an­
nual report, legislation introduced by the Governor and a legis­
lative memorandum on the subject. 

With respect to the •Resolution Relative to the Open 
Meetings Law• before the Onondaga County Legislature that you 
intend to sponsor, I offer the following c01111Dents. 

First, fran my perspective the next to last paragraph 
renders the resolution ineffective, for it states that: 

•nothing contained in this reso-
lution shall provide the basis 
for any judicial relief to any 
party or be deemed to authorize 
imposition of penalties or sanc-
tions other than in accordance 
with and as specified by the 
existing Open Meetings Law.• 

As I understand the language quoted above, a violation of policy 
that might be established by means of the resolution could not 
be challenged, for judicial relief would be foreclosed. Although 
I am not an expert concerning the legal effect of such a reso­
lution, I question how a court might view it. In short, if the 
resolution is intended to be meaningful, the paragraph in the 
resolution quoted earlier should, in my view, be deleted. If the 
intent is to offer a statement of principle, perhaps something 
other than a resolution would be a more appropriate vehicle. 



I 

Mr. Terry R. Pickard 
January 9, 1986 
Page -2-

that: 
Second, the final paragraph of the resolution states 

•nothing contained in this reso­
lution shall be deemed to be more 
restrictive with respect to pub­
lic access than the requirements 
set forth in Open Meetings Law 
(Public Officers Law sections 100 
et. seq)." 

I believe that this is unnecessary, for it essentially restates a 
provision in the Open Meetings Law. Specifically, section 110(1) 
of the Law states that: 

•Any provision of a charter, ad­
ministrative code, local law, or­
dinance, or rule or regulation 
affecting a public body which is 
more restrictive with respect to 
public access than this article 
shall be deemed superseded hereby 
to the extent that such provision 
is more restrictive than this 
article.• 

I hope that I have been of some assistance. If you would 
like to discuss the matter, please feel free to contact me. 

RJF:ew 

Bnc. 

Sincerely, 

~crJ~ 
Robert J. Freeman 
Executive Director 
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January 14, 1986 

The staff of the Canmittee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Goichman: 

I have received your letter of December 3 in which you 
requested an advisory opinion. 

According to your letter and the attached Governance Plan 
of the City of New York Law School at Queens College, the number 
of observers permitted to be present at Assembly meetings appears 
to be limited. The Plan provides that non-members of the Assem­
bly may observe meetings provided that their nunber does not 
exceed 10 percent of the number of members in attendance. You 
want to know whether this provision conflicts with the require­
ments of the Open Meetings Law. In addition, you asked whether 
the Freedan of Information Law requires a voting record to be 
kept for each vote where the Assembly meetings are conducted by 
consensus. · 

In this regard, I offer the following canments. 

The Open Meetings Law requires that all meetings of a 
public body be open to the public unless an executive or closed 
session may be conducted for one or more of the purposes listed 
in section 105. "Public body" is defined in section 102(2) to 
include: 

"any entity, for which a quorun 
is required in order to conduct 
public business and which con­
sists of two or more members, 
performing a governmental function 
for the state or for an agency or 
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department thereof, or for a pub­
lic corporation as defined in 
section sixty-six of the general 
construction law, or committee 
or subcommittee or other similar 
body of such public body." 

In my view, the Assembly meets the statutory definition of a 
public body. 

First, the Assembly is comprised of more than two persons 
and appears to act by means of a quorum. According to the Law 
School Internal Governance Plan, a quorum consists of more than 
one half of the Assembly members. A proposed change would pro­
vide that the Assembly shall act only in the presence of a 
guorlJJI. In any event, section 41 of the General Construction Law 
may require the Assembly to act by means of a quorum. Section 41 
provides that: 

"Whenever three or more public 
officers are given any power 
or authority, or three or more 
persons are charged with any 
public duty to be performed or 
exercised by them jointly or as 
a board or similar body, a major­
ity of the whole number of such 
persons or officers, at a meeting 
duly held at a time fixed by law, 
or by any by-law duly adopted by 
such board or body, or at any duly 
adjourned meeting of such meeting, 
or at any meeting duly held upon 
reasonable notice to all of them, 
shall constitute a quorum and not 
less than a majority of the whole 
number may perform and exercise 
such power, authority, or duty. 
For the purpose of this provision 
the words 'whole number' shall be 
construed to mean the total number 
which the board, canmission, body 
or other group of persons of offi­
cers would have were there no 
vacancies and were none of the 
persons or officers disqualified 
fran acting." 
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In my view, the members of the Assembly are charged with 
a public duty to be exercised by them jointly. According to the 
Goverance Plan, the Assembly is responsible for considering or 
discussing matters affecting the educational program, or the 
carrying on of the work of the Law school. In addition, it re­
views the work of the various canmittees. Moreover, although it 
is not clear from the portion of the Governance Plan that you 
enclosed, you have indicated that the Assembly has the authority 
to quash the recanmendations of the canmittees. Thus, I believe 
that the Assembly must exercise its duty pursuant to the quorum 
requirements set forth in section 41 of the General Construction 
Law. 

In addition, I believe that the Assembly performs a 
governmental function for the City of New York in that it may 
discuss and reject proposals with respect to the governance of 
the City Law School. Several courts have recognized that even 
advisory bodies may be charged with a public duty or perform a 
governmental function even though they have no authority to take 
final or binding action [see i.e., Syracuse United Neighbors v. 
City of Syracuse, 80 AD 2d 984, app dis, 55 NY 2d 995 (1982)1 
MFY Legal Services v. Toia, 402 NYS 2d 510 (1977)1 Pissare v. 
City of Glens Falls, Sup. Ct., Warren Cty., March 7, 1978]. 
Based upon the foregoing, I believe that the Assembly meets the 
definition of "public body" and is thus subject to the provisions 
of the Open Meetings Law. Likewise, the canmittees and subcom­
mittees of the Assembly would also be "public bodies" subject to 
the Law. 

Second, assuming that the Assembly is a public body, any 
gathering of at least a quorum of its members for the purpose of 
discussing public business constitutes a meeting subject to the 
provisions of the Open Meetings Law [Orange County Publications, 
Division of Ottoway Newspapers, Inc. v. Council of the City of 
Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. Accordingly, 
notice of the meetings must be given pursuant to section 104 and 
minutes must be prepared as required by section 106 of the Law. 

Third, section 110 of the Open Meetings Law states that: 

"any provision of a ••• rule or 
regulation affecting a public 
body which is more restrictive 
with respect to public access 
than this article shall be deemed 
superseded hereby to the extent 
that such provision is more re-
strictive than this article." 
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In my view, the Governance Plan is more restrictive than the Open 
Meetings Law in that it appears to permit the Assembly to limit 
the mnber of people who attend its meetings. 

Section IIIA of the Governance Plan states that the meet­
ings of "the Assembly are not closed to the members of the Law 
School community". Moreover, non-members of "the Assembly who 
are members of committees whose work is to be discussed at a 
meeting may attend that meeting and participate in discussion". 
However, the Plan provides that: 

"Other non-members of the Assembly 
may attend meetings as observers 
provided that the number of such 
attenders shall not exceed 10% 
of the number of members in atten­
dance. When [it is appropriate for 
members of the Assembly to meet 
with] larger numbers of the Law 
School community desire to meet 
with members of the Assembly, the 
meeting shall take place as [they 
shall do so at] an open meeting 
of the Law School community, follow­
ing which the Assembly may meet" 
(proposed amendments in original). 

To the extent that this provision permits the Assembly to limit 
the number of individuals who want to observe its meetings, 
regardless of whether they are members of the Law School com­
munity, I believe that it conflicts with the Open Meetings Law. 
Moreover, if the proposed language would permit the Assembly to 
meet in private following an open meeting with "larger numbers of 
the Law School community", I believe that it, too, would not 
comply with of the Law. In short, the Open Meetings Law 
requires public bodies to conduct its meetings open to all 
interested persons regardless of their number, whenever 
practicable. Closed or executive sessions may be conducted only 
for discussions of the enumerated subjects in section 105. 

Finally, you asked whether a record must be kept of the 
vote of the members of the Assembly according to the issues each 
consented to. In this regard, I note that section 87(3) (a) of 
the Freedom of Information Law requires all agencies to maintain 
a record of the final vote of all member in every agency proceed­
ing in which the member votes. However, it appears that the 
Assembly makes decisions by consensus rather than by voting and 
it is not clear that each member consents or refuses to consent 
to every issue before the Assembly. In my view, if each member 
consents or refuses to consent to a particular issue, a record 
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similar to a voting record should be prepared and included in the 
minutes. On the other hand, if only a few members voice support 
or opposition to an issue and other members remain silent, I do 
not believe a record of a vote would be appropriate or required 
by either the Freedom of Information or the Open Meetings Laws. 
In my view, the Open Meetings Law does not require a public body 
to alter the way it conducts business. Since the Law requires 
that minutes include only a summary of "all motions, proposals, 
resolutions and any other matter formally voted upon", a better 
practice for bodies that decide by consensus may be to include a 
more detailed summary of its discussions held during open 
meetings. A detailed summary would provide interested persons 
with a better indication of how particular members stand on vari­
ous issues. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

BY 

RJF: CAM: jm 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Cb (j ( ;0i " ~J.•, I-•' r) 
Cheryl A. Mugno 
Assistant to the Executive 

Director 
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January 15, 1986 

Ms. Kathy Gerardi 
Mr. John Sprague 
NYS Division of Housing 

Canmunity Renewal 
Two World Trade Center 
New York, NY 10047 

and 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Gerardi and Mr. Sprague: 

- I have received your recent correspondence concerning the 

• 

application of the Open Meetings Law to the Greater Woodhaven 
Developnent Corporation (hereafter "the Corporation"). 

As you are aware, the Open Meetings Law generally per­
tains to governmental entities. The Law usually does not apply 
to private or not-for-profit corporations, even though those 
corporations might have a significant relationship with 
government. Nevertheless, due to the language of a specific 
provision of the Not-for-Profit Corporation Law, it is my view 
that certain of those corporations fall within the requirements 
of the Open Meetings Law. 

Specifically, having reviewed the incorporation papers 
filed with the Department of State, the Corporation was created 
on June 16, 1978 as a •1ocal developnent corporation" pursuant to 
section 1411 of the Not-for-Profit Corporation Law. That provi­
sion describes the purposes of local developnent corporations and 
states in relevant part that: 

• ••• it is hereby found, determined 
and declared that in carrying out 
said purposes and in exercising 
the powers conferred by paragraph 
(b) §UCh corporations will be per­
forming an essential governmental 
function• (emphasis added}. 
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As such, even though the Corporation might not clearly be a 
govern~ental entity, the applicable statute indicates that it 
performs a governmental function. 

The Open Meetings Law pertains to meetings of public 
bodies, and section 102(2) of the Law defines "public body" to 
mean: 

11 any entity, for which a quorum 
is required in order to conduct 
public business and which consists 
of two or more members, performing 
a goverrnnental function for the 
state or for an agency or department 
thereof, or for a public corporation 
as defined in section sixty-six of 
the general construction law, or 
committee or subcommittee or other 
similar body of such public body." 

By breaking the definition into its components, I believe that 
each condition necessary to a finding that a local develop:nent 
corporation is a "public body" may be met. A local developnent 
corporation is an entity for which a quorum is required pursuant 
to the provisions of the Not-for-Profit Corporation Law. Its 
board consists of more than two members. Further, based upon the 
language of section 1411 of the Not-for-Profit Corporation Law, 
which was quoted in part earlier, it appears that a local 
develop:nent corporation conducts public business and performs a 
governmental function, in this instance for New York City. 

If it can be assumed that meetings of the Corporation are 
subject to the Open Meetings Law, additional requirements must be 
met. For instance, section 104 requires that notice of the time 
and place of all meetings must be given to the news media and to 
the public by means of posting in one or more designated, con­
spicuous public locations. It is noted, too, that section 106 of 
the Open Meetings Law requires that minutes of meetings be pre­
pared and made available in accordance with the Freedom of Infor­
mation Law. 

Lastly, I point out that the Not-for-Profit Corporation 
Law contains various provisions concerning by-laws, voting and 
other matters to which you alluded. Since I do not have the 
expertise or the jurisdiction to advise with respect to those 
statutes, specific direction cannot be provided. However, sec­
tion 110(1) of the Open Meetings Law states that: 
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"Any provision of a charter, 
adninistrative code, local law, 
ordinance, or rule or regulation 
affecting a public body which 
is more restrictive with respect 
to public access than this 
article shall be deemed super­
seded hereby to the extent that 
such provision is more restric­
tive than this article." 

Therefore, if the meetings of the Corporation or its board are 
subject to the Open Meetings Law, I do not believe that its 
by-laws or rules could be more restrictive with respect to public 
access than the Open Meetings Law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

M~. Sf /\l,_ 
Robert J. Freeman 
Executive Director 
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The staff of the Canmittee on Open Government is authorized to 
issue advisory opinions . The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Alderman Pietrusza: 

I have received your letter of J anuary 23 and a news arti­
cle attached to it, both of which pertain t o the activities of 
the Amsterdam Industrial Developnent Agency (AIDA). 

Specifically, the materials indicate that AIDA engaged in 
a rental agreement in November that became public on January 16. 
You wrote that authorization for the agreement on expenditure 
"was not reached in public session but rathe r by 'polling' of the 
members". The article states that the aaninistrative director of 
AIDA "explained that the decision to pay rent was made by asking 
individual members for their feelings outside a meeting setting". 
The Chairman of the AIDA Board said that "approval was given 
through a 'call-around meeting'." 

You have asked whether there were violations of the Open 
Meetings Law and whether the agreement is void. In this regard, 
I offer the fol~owing comment s . 

First , pursuant to section 553 of the General Municipal 
Law, an urban renewal agency is a "corporate goverrnnental agency, 
constituting.a public benefit cocpocation". AIDA was created by 
means of se~tion 610 of the General Municipal law. 

· second, based upon those provisions of the General Munici­
pal Law, I believe that the Board of AIDA is clearly a "public 
body" required to ccmply with the Open Meetings Law. On the same 
basis, AIDA is also an "agency" subject to the requirements of 
the Freedom of Information Law. 
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Third, with respect to the series of telephone conversa­
tions among Board members that led to action taken by the Board, 
there is nothing in the Open Meetings Law that would preclude two 
members of a public body from conferring by telephone. However, 
a series of telephone calls that lead to a decision would in my 
opinion violate the spirit if not the letter of the Law. 

From a technical point of view, it is noted that the def­
inition of "public body" appearing in section 102(2) of the Open 
Meetings Law refers to entities that are required to conduct 
public business by means of a quorum. In this regard, section 
553(3) of the General Municipal Law states that "A majority of 
the members of an agency shall constitute a quorum". Further, 
the term "quorum" is defined in section 41 of the General Con­
struction Law, which has existed for decades. The cited previ­
sion states that: 

"Whenever three or more public off i­
cials are given any power or author­
ity, or three or more persons are 
charged with any public duty to be 
performed or exercised by them 
jointly or as a board or similar 
body, a majority of the whole nun­
ber of such persons or officers, at 
a meeting duly held at a time fixed 
by law, or by any by-law duly adopted 
by such board or body, or at any duly 
held upon reasonable notice to all of 
them, shall constitute a quorum and 
not less than a majority of the 
whole nunber may perform and exer­
cise such power, authority or duty. 
For the purpose of this provision 
the words 'whole number' shall be 
construed to mean the total number 
which that board, canmission, body 
or other group of persons or officers 
would have were there no vacancies 
and were none of the persons or -Offi­
cers disqualified from acting." 

Based upon the language quoted above, a public body cannot carry 
out any of its powers or duties unless it conducts a meeting duly 
held upon reasonable notice to all of the members. As such, it 
is my view that a public body has the capacity to act only during 
duly convened ·meetings. 
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Moreover, section 102(1) of the Open Meetings Law defines 
"meeting" to mean "the official convening of a public body for 
the purpose of conducting public business". In my opinion, the 
term "convening" means a physical corning together. Further, 
based upon an ordinary dictionary definition of 11 convene", that 
term means: 

"l. to summon before a tribunal; 

2. to cause to assemble syn see 
'SUMMON'" (Webster's Seventh New 
Collegiate Dictionary, Copyright 
1965). 

Based upon the ordinary definition of "convene", I believe that a 
"convening" requires the assembly of a group in order to consti­
tute a quortml of a public body. 

I would also like to direct your attention to the legisla­
tive declaration of the Open meetings Law, section 100, which 
states in part that: 

"It is essential to the maintenance 
of a democratic society that the 
public business be performed in an 
open and public manner and that the 
citizens of this state be fully 
aware of and able to observe the 
performance of public officials and 
attend and listen to the delibera­
tions and decisions that go into the 
making of public policy." 

In view of the foregoing, the AIDA in my op1n1on can take 
action or vote only at a "meeting" held in accordance with the 
Open Meetings Law. 

With regard to the valiaity of the agreement, I believe 
that action taken by a public body generally remains valid unless 
and until a court renders a determination to the contrary. 
However, it might be contended that the Board did not take 
"official" action. Further, in conjunction with section 107 of 
the Open Meetings Law (see attached), it appears that the agree­
ment may be voidable. 

Lastly, in terms of the vote, I point out that section 
87 (3) (a) of the Freedom of Information law requires each agency 
to maintain: 
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"a record of the final vote of 
each member in every agency pro­
ceeding in which the member votes ••• " 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

Enc. 

cc: Henry Bray 
Lionel Fallows 

Sincerely, 

i ~~\ t;_ .,.1. \ r 
Robert J. Freeman 
Executive Director 
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February 4, 1986 

The staff of the Canmittee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mrs. Burns: 

I have received your letter of January 26 in which you 
requested an advisory opinion. 

You asked whether certain guidelines must be followed 
under the Open Meetings Law, or whether individual boards may 
adopt their own guidelines. You explained that your town board 
opens its meetings with public discussion and that the remainder 
of the meeting , while held "in full view of the public", is not 
open for public participation. In addition, although an agenda 
is made available before the meeting begins, the agenda does not 
always clearly state the nature of the items to be discussed. 
You asked if these procedures are a "recognized and proper way to 
conduct a board meeting". In this regard, I offer the following 
canments. 

First, the Open Meetings Law requires that all meetings of 
a public body, such as a town board, be conducted open to the 
public, unless an executive or closed session may be held pur­
suant to section 105 of the Law. Section 105 lists eight sub­
jects which may properly be discussed in executive session. 

Second, the Open Meetings Law grants the public a right to 
attend and observe meetings conducted by public bodies. The Law 
does not, however, require a public body to permit the publ i c to 
speak at or to participate in the meetings. As a matter of 
practice, many public bodies se t aside time during their meetings 
for public canment. Such a practice is not required by the Open 
Meetings Law. 
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Third, the Open Meetings Law includes no prov1s1ons re­
garding the preparation of meeting agendas. In my view, the Law 
does not require a public body to prepare an agenda for any 
of its meetings. If it chooses to do so, I believe that the 
public body need not detail the items to be discussed. In other 
words, since the Open Meetings Law does not require that an agen­
da be prepared, a town board may prepare one to meet the needs of 
the board. Once an agenda is prepared, however, it becomes a 
record subject to availability under the provisions of the Free­
dom of Information Law. 

In sun, it appears that the procedures followed at the 
meetings described in your letter are in compliance with the Open 
Meetings Law. I point out that the Open Meetings Law sets forth 
the minimum requirements for openness at meetings of public 
bodies. Public bodies are free to adopt guidelines which provide 
for additional public participation and openness at their 
meetings. For your information, I have enclosed a copy of our 
pamphlet, "Your Right to Know", which generally describes the 
requirements of the Freedom of Information Law and the Open Meet­
ings Law. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

CAM: jm 

Enc. 

Sincerely, 

Chery) A. Mugno 
Assistant to the Executive 

Director 
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February 28, 198~ 

The staff of the Committee on open Goyernment is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Gagnon : 

I have received your letter of February 20 and have en­
closed copies of the Freedan of Information and Open Meetings 
Laws, which are separate statutes. Also enclosed is •your Right 
to Know•, which describes those laws. 

You raised a question concerning so-called •informal 
meetings" conducted by a town board. You wrote that 
"Specifically at issue is the local practice of 'informal 
meetings' (different time and place) before the regular meeting 
of the Town Board, which are to 'discuss ~he agenda', but not to 
take any action. These are scheduled meetings, closed to the 
public." 

In this regard, I offer the following canments. 

First, it is emphasized that the courts have construed the 
definition of "meeting" broadly [see Open Meetings Law, section 
102(1)]. In a lananark decision rendered in 1978, the Court of 
Appeals, the state's highest court, found that any gathering of a 
quorun of_a public body for the purpose of conducting public 
business ·constitutes a "meeting• subject to the Open Meetings 
Law, whether ' or not there is an intent to take action and regard­
less of the manner in which a gathering might be characterized 
[see Orange County Publications y, council of the City of 
Newburgh, ~o AD 2d 409, aff'd 45 NY 2d 947 (1978)). Therefore, 
an "informal ·meeting" held by the town board falls within the 
requirements of the Open Meetings Law, even though there is no 
intent to take action. 

I 
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Second, asslltling that the gatherings in question could be 
characterized as nmeetings", I believe that they must be preceded 
by notice of the time and place, given to the news media and to 
the public by means of posting as specified in section 104 of the 
Open Meetings Law. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:ew 

Enc • 

Robert J. Freeman 
Executive Director 
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Affairs Chairman 
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New York, New York 10014 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Ms. Donovan: 

I have received your letter of February 7 in which you 
requested an "opinion and investigation" concerning the status of 
the "Small Business Commission" (hereafter the "Commission") 
under the Open Meetings Law. 

In conjunction with your inquiry, I have requested and 
received from the Office of Corporation Counsel in New York City 
copies of a news release dated May 7, 1985, announcing the crea­
tion of a "Small Retail Business study Canmission" and an opinion 
rendered by the Corporation Counsel (Opinion No. 27-85, August 
7, 1985). 

The first sentence of the news release, which consists of 
a statement by Mayor Koch, indicates that "The City Council and I 
are creating a Small Retail Business study Commission to consider 
how changing ccmmercial rents are affecting the merchants, resi­
dents and neighborhoods of New York City". The release states 
further that: 

"The mission of the panel will be 
to collect information on small 
businesses, including the impact 
of rising rents on established 
retail merchants and the availa­
bility of neighborhood retail 
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services. The canmission will 
also undertake surveys to iden­
tify and thoroughly research 
other issues of importance to 
small business, including taxes, 
availability of capital, lease 
terms, zoning and regulatory 
issues, and the adequacy of muni­
cipal services. 

"The commission can recommend 
possible actions, if appropriate, 
which would address the problem 
of small business here. Any such 
recanmendations will be seriously 
weighed by the Council and me." 

The Mayor asked the Commission to report to him by the end 
of the year (1985) and designated a chairman and thirteen other 
members. 

The opinion of Corporation Counsel cited various judicial 
decisions in which it was held that certain entities are subject 
to the Open Meetings Law. However, in concluding that the Com­
mission in question is not a "public body" required to comply 
with the Open Meetings Law, it was stated that: 

11Unlike the canmittees discussed 
in these cases, the Commission is 
neither composed of public officers 
with responsibility in the area 
being studied nor a statutorily 
created body whose members serve 
for fixed terms and carry out 
specified statutory responsibili­
ties. Its findings and recom­
mendations will not, of course, 
be binding on the Mayor or any 
other officer or body, or receive 
automatic approval. The Mayor, 
his agency heads and the City 
Council are not barred from taking 
any action concerning small retail 
businesses without the prior adVice 
or findings of the Commission. The 
Canmission is comparable to the 
Queens College Review Committee for 
Faculty Personnel and Budget which 
was found not to be subject to the 
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Open Meetings Law in Bigrnan v. Siegel, 
N.Y.L.J., Sept. 29, 1977 p. 11 (Sup. 
Ct., Queens Co.). The Committee was 
created by a by-law of the Board of 
Higher Education to make recommenda­
tions to the President of Queens 
College on personnel matters and on 
the annual budget proposed by the 
President. The Court stated that 
the Open Meetings Law: 

'does not encompass the 
innllllerable groups which 
are organized and meet 
for the purpose of col­
lecting information, 
making recommendations 
and rendering advice but 
which have no authority 
to make goverrnnental de-

• • In c1s1ons ••• 

As such, he concluded that the Commission is not subject to the 
Open Meetings Law. 

Based upon the following rationale, I respectfully dis­
agree with Corporation Counsel, for, in my opinion, the Ccmmis­
sion is a "public body" within the scope of the Open Meetings 
Law. 

As you may be aware, the Open Meetings Law is applicable 
to public bodies, and the phrase "public body" is defined in 
section 102(2) of the Public Officers Law to include: 

"any entity, for which a quorum is 
required in order to conduct pub-
lic business and which consists of 
two or more members, performing a 
governmental function for the 
state or for an agency or depart-
ment thereof, or for a public cor-
poration as defined in section 
sixty-six of the general construc-
tion law, or committee or subcom-
mittee or other similar body of 
such public body." 

By viewing the definition in terms of its components, I believe 
that each condition required to be met is present with respect to 
the Commission. 

First, the Commission clearly consists of more than two 
members. 
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Second, although there may be no reference to any quorum 
requirement, I believe that the Commission can conduct its 
business, as a body, only by means of a quorum. Here I point out 
that section 41 of the General Construction Law entitled "Quorum 
and majority" states that: 

"Whenever three or more public 
officers are given any power or 
authority, or three or more per­
sons are charged with any public 
duty to be performed or exercised 
by them jointly or as a board or 
similar body, a majority of the 
whole number of such persons or 
officers, at a meeting duly held 
at a time fixed by law, or by 
any by-law duly adopted by such 
board or body, or at any duly 
adjourned meeting of such meeting, 
or at any meeting duly held upon 
reasonable notice to all of them, 
shall constitute a quorum and 
not less than a majority of the 
whole number may perform and 
exercise such power, authority 
or duty. For the purpose of this 
provision the words 'whole nunber' 
shall be construed to mean the 
total nunber which the board, 
canmission, body or other group 
of persons or officers would have 
were there no vacancies and were 
none of the persons or officers 
disqualified from acting." 

The specific language of section 41 of the General Construction 
Law refers not only to entities consisting of "public officers", 
but also to entities consisting of three or more "persons" who 
are "charged with any public duty to be performea or exercised by 
them jointly or as a board or similar body". As such, it is my 
view that the Canmission may perform its duties only by means of 
a quorum, a majority of its total membership [see e.g., Pissare 
v. City of Glens Falls, Sup. Ct., Warren Cty., March 7, 1978 and 
MFY Legal Services, Inc. y, Toia, 402 NYS 2d 510 (1977)]. 

Third, the Commission has the responsibilities of gather­
ing information and conducting surveys. As stated earlier, Mayor 
Koch indicated that the Commission can make recommendations, 
which will be "seriously weighed" by himself and the City 
Council. The fact that the Commission was created jointly by the 
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Mayor and the City Council to carry out those duties on their 
behalf in my view suggests that the Commission conducts public 
business and performs a governmental function for a public 
corporation, the City of New York. 

Corporation Counsel cited the case of Syracuse United 
Neighbors v. City of Syracuse [80 AD 2d 984, appeal dismissed, 
55 NY 2d 995 (1982}], in which it was held that advisory bodies 
designated by the Mayor of Syracuse are public bodies. It was 
found in that case that the recommendations of those bodies were 
uniformly accepted. It appears to have been suggested by Corpor­
ation Counsel that the Commission in question is different, for 
"Its findings and recanmendations will not, of course, be binding 
on the Mayor or any other office or body, or receive autanatic 
approval". While that may be so, the finding of the Court in 
Syracuse United Neiqhbors, supra, that the recommendations of the 
entities in question were later adopted, lent support to the 
decision, but was not in my opinion determinative. Presllllably, 
the character, functions, duties and the means by which those 
entities were created led to the determination that they are 
public bodies. Moreover, even though their recommendations were 
adopted, there was and continues to be no requirement that, as 
advisory bodies, their proposals must receive automatic approval. 

Lastly, I believe that the legislative history of the 
definition of "public body" suggests that the Commission and 
similar advisory bodies are intended to fall within the require­
ments of the Open Meetings Law. In terms of background, when the 
Open Meetings Law went into effect in 1977, questions consis­
tently arose with respect to the status of committees, subcanmit­
tees and similar bodies that had no capacity to take final 
action, but rather merely the authority to advise. Those ques­
tions arose due to the definition of "public body", which ini­
tially referred to entities that "transact" public business. 
Perhaps the leading case on the subject involved a situation in 
which a school board designated committees consisting of less 
than a majority of the total membership of the board. In Daily 
Gazette Co., Inc. v. North Colonie Board of Education [67 AD 2d 
803 (1978)], it was held that the advisory canmittees in 
question, which had no capacity to take final action, fell out­
side the scope of the definition of 11 public body", because they 
did not "transact" public business. 

Nevertheless, prior to its passage, the bill that became 
the Open Meetings Law was debated on the floor of the Assembly. 
During that debate, questions were raised regarding the status of 
"canmittees, subcanmittees and other subgroups". In response to 
those questions, the sponsor stated that it was his intent that 
such entities be included within the scope of the definition of 
"public body". 
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Due to the determination rendered in Daily Gazette, supra, 
which was in apparent conflict with the stated intent of the 
sponsor of the legislation, a series of amenanents to the Open 
Meetings Law was enacted in 1979 and became effective on October 
1 of that year. Among the changes was a redefinition of the term 
"public body". Although the original definition made reference 
to entities that "transact" public business, the current defini­
tion makes reference to entities that "conduct" public business. 
Moreover, the definition makes specific reference to "canmittees, 
subcanmittees and similar bodies". As such, in my opinion, an 
advisory body designated by a mayor, as in the Syracuse United 
Neighbors decision, or by a governing body, as in Bigman v. 
Siegel, supra, which was decided prior to the changes in the Law, 
is a "public body" that falls within the scope of the Open Meet­
ings Law. In this instance, the Canmission was jointly created 
by the Mayor and the City Council. In view of the amendments to 
the Open Meetings Law and its judicial interpretation, the Com­
mission in my view is a "public body" subject to the Open Meet­
ings Law. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

cc: Frederick A.O. Schwarz, Jr. 
Joan Schafrann 
Alair Townsend 
Regina Belz Armstrong 
Ruth Messenger 

Sincerely, ,,., 

~tu.{t,-~r ,f ~t-.---·• ... 

Robert J. Freeman 
Executive Director 
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The staff of the canmittee on open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
unless otherwise indicated. 

Dear Ms. Roberts: 

As you are aware, I have received your letter of February 
13, as well as the materials attached to it. 

Your inquiry concerns a series of events involving the 
City of Poughkeepsie Zoning Board of Appeals. Having discussed 
the matter with you by phone, it does not appear that legal 
action can be taken, for the statute of limitations has expired. 
I point out that section 107 of the Open Meetings Law enables an 
•aggrieved person• to initiate suit pursuant to Article 78 of the 
Civil Practice Law and Rules. The time within which a suit may 
be initiated is four months fran the date of an agency's action. 
As I understand the situation, more than four months have passed 
since the Board's determination. 

Nevertheless, in an effort to enhance canpliance with the 
Open Meetings Law in the future, I offer the following canments. 

First, by way of background, for several years a city 
zoning board of appeals had the authority to deliberate in 
private, outside the requirements of the Open Meetings Law, on 
the ground that the deliberations were •quasi-judicial•. The 
Open Meetings Law exempted fran its coverage quasi-judicial 
proceedings, and the public had no right to attend such 
proceedings. However, an amendment to the Law enacted in 1983 
prohibits zoning boards of appeals fran deliberating in private 
in conjunction with the exemption concerning quasi-judicial 
proceedings. Since the amenanent, zoning boards of appeals have 
been required to give effect to the Open Meetings Law in the same 
manner as other public bodies [see attached, Open Meetings Law, 
section 108(1)]. 

r \ 
V ' 
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Second, the Open Meetings Law is based upon a presunption 
of openness. Stated differently, meetings of public bodies must 
be conducted open to the public except to the extent that a 
ground for entry into an "executive session" may appropriately be 
cited rsee section 105(1) (a) through (h)]. Moreover, the courts 
have construed the term •meeting• expansively. In brief, it bas 
been held by the state's highest court that any gathering of a 
quorlln of a public body for the purpose of conducting public 
business constitutes a "meeting• that must be convened open to 
the public, whether or not there is an intent to take action and 
regardless of the manner in which the gathering is characterized 
rsee orange county Publications v. Council of the City of 
Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 

Third, since you indicated that the Board gave no notice 
prior to certain meetings, it is noted that section 104 of the 
Law requires that notice of the time and place be given prior to 
every meeting. Specifically, section 104(1) pertains to meetings 
scheduled at least a week in advance and requires that notice be 
given to the public by means of posting in one or more 
designated, conspicuous public locations, and to the news media 
Cat least two), not less than seventy-two hours prior to such 
meetings. Section 104(2) pertains to meetings scheduled less 
than a week in advance and requires that notice be given to the 
public and the news media as described in the preceding sentence 
"to the extent practicable" at a reasonable time prior to such 
meetings. 

Fourth, as suggested earlier, the Law permits a public 
body to hold closed or "executiven sessions to discuss certain 
topics. It is emphasized, however, that the Law specifies and 
limits the grounds for entry into an executive session. More­
over, the Law prescribes a procedure that must be accanplished, 
during an open meeting, before an executive session may be held. 
Section 105(1) states in relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a pub­
lic body may conduct an executive 
session for the below enumerated pur­
poses only, provided, however, that no 
action by formal vote shall be taken 
to appropriate public moneys ••• " 

As such, it is clear that a public body cannot convene an 
executive session to discuss the subject of its choice. In 
addition, a motion to enter into an executive session must 
indicate, in general terms, the subject to be discussed. 
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And fifth, you indicated that minutes of meetings were not 
made available pranptly. Section 106(3) of the Open Meetings Law 
requires that minutes of open meetings be prepared and made 
available within two weeks of such meetings. If action is taken 
during an executive session, minutes reflective of the action 
taken must be prepared and made available within one week. 

Your remaining question pertains to a request made under 
the Freedan of Information Law for tape recordings of meetings. 

Here I point out that the Freedan of Information Law per­
tains to existing records and that section 86(4) of that statute 
defines "record" broadly to include: 

"any information kept, held, filed, 
produced or reproduced by, with or 
for an agency or the state legisla­
ture, in any physical form whatso­
ever including, but not limited to, 
reports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, computer 
tapes or discs, rules, regulations or 
codes." 

Therefore, a tape recording constitutes a "record" subject to 
rights of access. 

Like the Open Meetings, the Freedan of Information Law is 
based upon a presumption of access. All records of an agency are 
accessible, except those records or portions thereof that fall 
within one or more grounds for denial listed in paragraphs (a) 
through Ci) of section 87(2) of the Law (see attached). 

It has been held judicially that a tape recording of an 
open meeting is accessible under the Freedan of Information Law 
[see Zaleski v, Hicksville Union Free School District, Board of 
Education of Hicksville Union Free School, sup. Ct., Nassau 
Cty., NYLJ, Dec. 27, 1978]. Therefore, I believe that you have 
the right to listen to the tape at no charge or obtain a copy of 
the tape upon payment of a fee for the actual cost of reproduc­
tion [see section 87 Cl) (bl (iiil 1. 

Lastly, since the response to your request has been 
delayed, I point out that the Freedan of Information Law and the 
regulations pranulgated by the Canmittee (21 NYCRR Part 1401), 
which govern the procedural aspects of the Law, contain pre­
scribed time limits for responses to requests. 
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Specifically, section 89(3) of the Freedom of Information 
Law and section 1401.5 of the Committee's regulations provide 
that an agency must respond to a request within five business day 
of the receipt of a request. The response can take one of three 
forms. It can grant access, deny access, and if so, the denial 
should be in writing stating the reasons, or the receipt of a 
request may be acknowledged in writing if more than five business 
days is necessary to review or locate the records and determine 
rights of access. When the receipt of the request is acknow­
ledged within five business days, the agency has ten additional 
business days to grant or deny access. Further, if no response 
is given within five business days of receipt of a request or 
within ten business days of the acknowledgement of the receipt of 
a request, the request is considered "constructively denied" rsee 
regulations, section 1401.7(b)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee rsee Freedom of Information Law, section 89(4) Call. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil 
Practice Rules {Floyd v. McGuire, 108 Misc. 2d 87 Ad 2d 388, 
appeal dianissed 57 NY 2d 774 (1982)). 

Enclosed is "Your Right to Know", which describes both the 
Freedom of Information and Open Meetings Laws. A copy of this 
opinion will be sent to the City's Zoning Board of Appeals and 
its Zoning Adninistrator. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

F1)J.Oi < .f~~--
Robert ~. Freeman 
Executive Director 

RJF: jm 
Encs. 
cc: Zoning Board of Appeals 

Michael Haydock, Zoning Adninistrator 
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Ms. Debbie Meisel 
Committee on Southern Africa 
SUNY-Binghamton 
P.O. Box 2000 
Binghamton, NY 13901 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Meisel: 

I have received your letter of February 20 in which you 
questioned the status of the SUNY-Binghamton Foundation under the 
Freedom of Information and Open Meetings Laws. 

You wrote that: 

"The problem arises from a mis­
belief that the foundation believes 
it is not a public corporation 
and therefore not subject to the 
Freedom of Information Law and 
the Open Meetings Laws. Under 
these laws, the foundation would 
be responsible to show their in­
vestment portfolio to the Committee 
on Southern Africa, as we requested 
on February 19, 1986. Also the 
Board of directors would be required 
to hold open meetings instead of 
'secret' ones." 

As such, you have asked whether the Foundation is a "public 
corporation", whether its portfolio is a "record" subject to the 
Freedom of Information Law, and whether the meetings of its Board 
of Directors fall within the requirements of the Open Meetings 
Law. 
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In order to learn more about the Foundation, I have re­
viewed corporate records filed with the Department of State. 
Originally created in 1957 as the Harpur College Foundation of 
the State University of New York, Inc., records were amended in 
1967, and the name of the corporation was altered to its current 
name. 

The Foundation is not a "public corporation", but rather a 
not-for-profit corporation created pursuant to section 201 of the 
Not-for-Profit Corporation Law. 

The incorporation papers describe the purposes of the 
Foundation as follows, in relevant part: 

"a. To assist in advancing the wel­
fare and developnent of the State 
University of New York at Bing­
hamton, a unit of the State Univer­
sity of New York, by accepting 
and encouraging gifts to this 
Corporation and by using such 
gifts to advance such purposes 
in a manner consistent with 
the educational purposes of the 
State University of New York. 

b. To make such grants of financial 
assistance to the State Univer­
sity at Binghamton, its faculty 
and students, as shall be accep­
table to, and deemed desirable 
by, the proper officials of the 
State University of New York and 
of the State University of New 
York at Binghamton, including, 
without limiting the foregoing, 
scholarship grants to students, 
the endowing of professorships 
and the like." 

In addition, paragraph c pertains to the authority of the 
Foundation's Board to invest and reinvest its funds. 

Based upon the foregoing, I would like to offer the fol­
lowing canments. 

First, the scope of the Freedcm of Information Law is 
determined in part by means of the definition of "agency". Sec­
tion 86(3) of the Law defines the term to include: 
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"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more 
municipalities thereof, except the 
judiciary or the state legislature." 

From my perspective, while the Foundation might perform a govern­
mental function for an agency, the State University of New York, 
it is questionable whether it is a governmental entity. 

However, in a somewhat similar situation in which the 
Court of Appeals considered the status of a volunteer fire 
company, also a not-for-profit corporation, it was determined 
that such an entity is an "agency" subject to the Freedom of 
Information Law. In so holding, the Court found that: 

"We begin by rejecting respondents' 
contention that, in applying the 
Freedom of Information Law, a dis­
tinction is to be made between a 
volunteer organization on which a 
local government relies for the 
performance of an essential public 
service, as is true of the fire 
department here, and on the other 
hand, an organic arm of government, 
when that is the channel through 
which such services are delivered. 
Key is the Legislature's own urnnis­
takably broad declaration that, • [a]s 
state and local government services 
increase and public problems become 
more sophisticated and complex and 
therefore harder to solve, and with 
the resultant increase in revenues 
and expenditures, it is incunbent 
upon the state and its localities 
to extend public accountability 
wherever and whenever feasible' ••• 
For the successful implementation 
of the policies motivating the 
enactment of the Freedom of Infor­
mation Law centers on goals as 
broad as the achievement of a more 
informed electorate and a more 
responsible and responsive official­
dom. By their very nature such 
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objectives cannot hope to be 
attained unless the measures 
taken to bring them about per-
meate the body politic to a 
point where they become the rule 
rather than the exception. The 
phrase 'public accountability 
wherever and whenever feasible' 
therefore merely punctuates with 
explicitness what in any event is 
implicit" [Westchester News v. 
Kimball, 50 NY 2d 575, at 579 {1980}]. 

If the relationship between the State University of New York and 
the Foundation in question is similar to that of a volunteer fire 
canpany and a municipality, it would appear that the Foundation, 
despite its not-for-profit status, would be an "agency" required 
to canply with the Freedan of Information Law. 

It is emphasized that the incorporation papers indicate 
that there is a strong nexus between the Foundation and the State 
University College at Binghamton. In short, it appears that the 
Foundation carries out its duties for the benefit and on behalf 
of the University. Its statement of purposes is, in my view, 
parallel to those of the University. Further, it appears that 
the Foundation would not exist, but for its relationship with the 
state University of New York. 

Additionally, in similar circumstances arising at other 
branches of State University of New York, the records pertaining 
to a Foundation and its work are in possession of officials at 
the University. If that is so, I believe that the records per­
taining to the Foundation in possession of the University offi­
cials fall within the scope of the Freedan of Information Law, 
whether or not the Foundation is considered an "agency". 

Here I direct your attention to section 86(4) of the Free­
dom of Information Law, which defines "record" expansively to 
include: 

"any information kept, held, filed, 
produced or reproduced by, with or 
for an agency or the state legisla­
ture, in any physical form whatso­
ever including, but not limited to, 
reports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com­
puter tapes or discs, rules, regu­
lations or codes." 
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Based upon the broad language quoted above, any information in 
possession of State University officials at the University at 
Binghamton would in my view constitute a "record"subject to 
rights of access. 

In the decision of the Court of Appeals cited earlier, the 
Court also discussed the term "record" and stated that: 

"The statutory definition of 're­
cord' makes nothing turn on the 
purpose for which a docunent was 
produced or the function to which 
it relates. This conclusion accords 
with the spirit as well as the 
letter of the statute. For npt 
only are the expanding boundaries 
of governmental and nongovernmental 
activities, especially where both are 
carried on by the same person or per­
sons. The present case provides its 
own illustration. If we were to 
assume that a lottery and fire 
fighting were generically separate 
and distinct activities, at what 
point, if at all, do we divorce 
the impact of the fact that the 
lottery is sponsored by the fire 
department from its success in sol­
iciting subscriptions from the 
public? How often does the tax­
payer-lottery participant view his 
purchase as his 'tax' for the 
voluntary public service of safe­
guarding his or her home from fire? 
And what of the effect on confidence 
in government when this fund-raising 
effort, through seemingly an extra­
curricular event, ran afoul of our 
pe na 1 1 aw? " [ id • at 5 81 ] • 

Under the circumstances, the situation of the Foundation appears 
to be somewhat analogous to that described by the Court. Conse­
quently, it is reiterated that if the records are maintained by 
State University of New York officials concerning the Foundation, 
they are in my opinion subject to the Freedom of Information Law, 
for they would be in physical possession of the officials of the 
University. 
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Further, assuming that the portfolio of investments is 
subject to the Freedom of Information Law, I believe that it 
would be available, for no ground for denial could appropriately 
be cited. 

With respect to the Open Meetings Law, the issue in my 
view, is whether the Board of Trustees of the Foundation is a 
"public body". The term "public body" is defined in section 
102(2) of the Open Meetings Law to include: 

"any entity, for which a quorum is 
required in order to conduct public 
business and which consist of two 
or more members, performing a govern­
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law, or canmittee or 
subcanmittee or other similar body 
of such public body." 

From my perspective, it is likely that each of the condi­
tions described in the definition of "public body" is met by the 
Foundation's Board of Trustees. 

First, the Board of Trustees is an entity that consists of 
more than two members. 

Second, I believe that the Board conducts public business, 
for the purposes stated in the Foundation incorporation papers 
include the promotion of education at the state University at 
Binghamton, as well as providing scholarships and professorships, 
and various other purposes that inure to the benefit of the 
University. In short, each of those activities in my opinion is 
reflective of "public business". 

Third, as a not-for-profit corporation, the Board of Trus­
tees can carry out its business only by means of a quorum pur­
suant to the Not-for-Profit Corporation Law, section 608. It is 
also possible that quorum requirements imposed by section 41 of 
the General Construction Law would be applicable. 

Fourth, the statement of purposes of the Foundation indi­
cates that the Foundation performs a governmental function for 
an agency of the State, and in this instance, the State Univer­
sity at Binghamton. 
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If my assumptions and contentions are accurate, the Board 
of Trustees is a public body required to canply with the Open 
Meetings Law. 

Lastly, I point out that public bodies have the authority 
to convene closed or executive sessions under circumstances des­
cribed in section 105(1) of the Open Meetings Law. Of possible 
significance are section 105(1) (f) and (h), which state, 
respectively, that executive sessions may be held to discuss: 

"f. the medical, financial, credit 
or employment history of a 
particular person or corpora­
tion, or matters leading to 
the appointment, employment, 
promotion, demotion, discipline, 
suspension, dismissal or removal 
of a particular person or cor­
poration ••• 

h. the proposed acquisition, sale 
or lease of real property or 
the proposed acquisition of 
securities held by such public 
body, but only when publicity 
would substantially affect the 
value thereof." 

If for example, a discussion focuses on the "financial" or 
"credit" history of a particular corporation, such as a corpora­
tion in which the Foundation has investments, it is likely that 
the discussion could be conducted during an executive session 
under section 105(1) (f). Under secti~n 105(1) (h), if the Founda­
tion is considering selling its stock in a particular 
corporation, an executive session would be justified if open 
discussions would "substantially affect the value" of the stock. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 
cc: Clifford Clark 

Rollin Twinings 
Anthony Miceli, Jr. 

Sincerely, 

n ~ ~tt-- r-:f tf ' Kj'\J~"'\Jl <. , ,.1.l----
Robert J. Freeman 
Executive Director 
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Mr. Joel P. Gagnon 
P.O. Box 106 
West Danby., NY 14896 

•\ 
\ 

The staff., of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence • . . 
Dear Mr. Gagnon: 

I have received your letter of March 8. Please accept my 
apologies for failing to include with my earlier correspondence 
copies of the Freedan of Information and Open Meetings Laws, and 
"Your Right to Know". Those materials are attached. 

You raised questions concerning any requirements that 
might exist relative to records, such as the preparation of 
minutes, of a planning board. 

In this regard, I point out that section 106 of the Open 
Meetings Law contains what might be characterized as minimum 
requirements concerning the contents of minutes. Specifically, 
subdivision (1) of section 106 pertains to minutes of open meet­
ings and states that: 

"Minutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or stmmary of all 
motions, proposals, resolutions and 
any other matter formally voted upon 
and the vote thereon." 

In view of the foregoing, minutes of a meeting of a planning 
board must, at a minimum, contain the types of information 
described above. It is emphasized that there is nothing in the 
Law that precludes a board fran preparing minutes that are more 
expansive and detailed than required by the Open Meetings Law • 
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Subdivision {2) of section 106 concerns minutes of an 
executive session. It is noted that, as a general rule, a public 
body may vote during a properly convened executive session, un­
less the vote is to appropriate public monies. If action is 
taken during an executive session, the provision cited above 
requires that: 

"Minutes shall be taken at execu­
tive sessions of any action that 
is taken by formal vote which shall 
consist of a record or sunmary of 
the final determination of such 
action, and the date and vote 
thereon; provided, however, that 
such sunmary need not include any 
matter which is not required to.be 
made public by the freedom of in­
formation law as added by article 
six of this chapter." 

If, for example, an issue is discussed during an executive 
session, but no action is taken, minutes of the executive session 
need not be prepared. 

Subdivision (3) of section 106 states that: 

"Minutes of meetings of all public 
bodies shall be available to the 
public in accordance with the pro­
visions of the freedom of informa­
tion law within two weeks from the 
date of such meeting except that 
minutes taken pursuant to subdivi­
sion two hereof shall be available 
to the public within one week from 
the date of the executive session." 

As such, minutes of open meetings must be prepared and made 
available within two weeks of such meetings. If action is taken 
during an executive session, minutes indicating the nature of the 
action taken, the date and the vote must be prepared and made 
available within one week. 

In the event that minutes are not approved within the 
time periods prescribed in section 106(3), it has been suggested 
that the minutes nonetheless be made available after having been 
marked "unapproved", "draft", or "non-final", for example. 
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The minutes are considered "public records" due in part 
to the requirements of the Open meetings Law and also due in part 
to the provisions of the Freedom of Information Law. The Freedom 
of Information Law is applicable to records of an "agency", a 
term defined in section 86(3) to include: 

"any state or municipal department, 
board, bureau, division, commission, 
canmittee, public authority, public 
corporation, council, office or 
other goverrnnental or proprietary 
function for the state or any one or 
more municipalities thereot, except 
the judiciary or the state legisla­
ture." 

Since a planning board is a "municipal ••• board", it is an 
"agency" required to comply with the Freedom of Information Law. 

Lastly, with respect to voting, section 87(3) (a) of the 
Freedom of Information Law states that: 

"Each agency shall maintain: 

(a) a record of the final vote of 
each member in every agency proceed­
ing in which the members votes ••• " 

In view of the foregoing, any tinal action taken by the planning 
board must be recorded by means of minutes and, in addition, 
a record of votes must be prepared that identities the manner in 
which each member cast his or her vote. 

Once again, I apologize tor neglecting to send to you the 
enclosed materials. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

Sincerely, 

Pt{x,.j: 1 , C ,.,_ 
Robert J. Freeman 
Executive Director 
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Mr. Harry E. Hornbeck 
President Local 461 
Kingston.Professional Fire Fighter's Association 
C.P.O. Box 233 
Kingston, NY 12401 

The staff ot the Canmittee on Open Government is authorized to 
issue advisory opinions. The ensuing statf advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Mr. Hornbeck: 

I have received your letter of February 20 in which your 
raised a series of questions concerning executive sessions. 

Specifically, you asked: 

•1. When •·can the executive ses­
sion be called? 

2. What can be discussed during 
such session? 

3. What action can be taken during 
such session? 

4. Does the public have the right 
to know what the agenda is going to 
be in the executive session? 

5. What happens if items that are 
not allowed in executive session 
are discussed and action is taken 
on such items? 

6. Does any action that is taken 
in executive session have to be 
brought out out again in regular 
session meeting for additional 
action?" 
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In this regard, I offer the following canments. 

First, an executive session may be called only after 
having convened an open meeting. It is noted that section 102(3) 
of the Law defines •executive session• as a portion of an open 
meeting during which the public may be excluded. 

Second, the Law specifies and limits the topics that may 
properly be considered during an executive session. Rather than 
enunerating those topics, enclosed is a copy of the Law. Para­
graphs (a) through (h) of section 105(1) list the grounds for 
entry into an executive session. 

Tvird, as a general matter, a public body may vote to 
take action during an executive session, unless the vote is to 
appropriate public moneys. 

Fourth the public has the right to know generally which 
subjects will be discussed during an executive session. Section 
105(1) states in relevant part that: 

•upon a majority vote of its total 
membership, taken in an open meet­
ing pursuant to a motion identify­
ing the general area or areas of 
the subject or subjects to be con­
sidered, a public body may conduct 
an executive session for the below 
enuneratecf purposes only ••• • 

As such, prior to entry into an e·xecutive session, a motion must 
be made during an open meeting that identifies, in general terms, 
the subject or subjects to be considered during an executive 
session. 

Fifth, if action if taken during an improper executive 
session, a court has discretionary authority to invalidate the 
action. Section 107(1) of the Law states in pa.rt that: 

•Any aggrieved person shall have 
standing to enforce the provisions 
of this article against a public 
body by the canmencement of a pro-
ceeding pursuant to article seventy-
eight of the civil practice law and 
rules, and/or an action for declara-
tory judgnent and injunctive relief. 
In any such action or proceeding, 
the court shall have the power, in 
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its discretion, upon good cause 
shown, to declare any action or part 
thereof taken in violation of this 
article void in whole or in part.• 

Lastly, if action is taken in an executive session, the 
result may be but need not be announced in public during the open 
session that follows. However, section 106(2) provides that: 

,. 

•Minutes shall be taken at execu-
tive sessions of any action that 
is taken by formal vote which 
shall consist of a record or sunmary 
of the final determination of such 
action, and the date and vote there­
on: provided, however, that such 
smmary need not include any matter 
WQich is not required to be made 
public by the freedan of information 
law as added by article six of this 
chapter." 

Further, Section 106(3) states that minutes of executive ses­
sion must be prepared and made available within one week. 

As you requested, also enclosed are copies of the Freedan 
of Information Law, and __ •Your Right to Know•, which descr !bes 
both the Freedan of Information and Open Meetings Laws. 

I hope that I have been of·sdlle assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:ew 

Enc. 

Sincerely, 

~·£,f~ 
Robert J. Freeman 
Executive Director 
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March 18, 1986 

The staff of the Canmittee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Egeland: 

I have received your letter of March 13, as well as the 
materials attached to it. 

- Your first question is whether the Board of Education of 
the St. Regis Falls Central School District should •make avail­
able to the public present at an open meeting, copies of a docu­
ment they are going to discuss at that time•. Technically, al­
though an agency may make records available at meetings, and many 
agencies routinely do so, there is no general requirement of 
which I am aware that requires that records be made available at 
meetings. However, records may be requested prior to meetings in 
accordance with the Freedom of Information Law and an agency's 
regulations which must, according to section 87(1) of the Freedan 
of Information Law, be consistent with the Law and the general 
regulations pranulgated by the Canmittee (see attached regula­
tions of the Canmittee, 21 NYCRR Part 1401). 

It is noted that the issue has arisen frequently. 
Specifically, often records used by members of public bodies are 
reviewed and discussed at open meetings but are not distributed 
to members of the publ ic who attend. The result may be a discus­
sion of facts and figures that are unknown to the public. Due to 
the expressions of frustration, the Canmittee has recanmended to 
the Governor and the Legislature that the Open Meetings Law spe­
cify that, with certain restrictions, records discussed at an 
open meeting must be available to the public prior to or at the 
beginning of a meeting. Further, many have contended that a 
discussion of a record in public results in what might be viewed 
as a waiver of any basis for withholding that might otherwise be 
asserted. 
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One of the focal points of your correspondence is an 
"Intent to Participate Form" transnitted by your local BOCES for 
completion by District officials. As I understand it, the Form 
describes certain options available to the District and BOCES' 
estimate of the cost to the District. If "yes" is circled on the 
Form, the District essentially agrees to pay at least the esti­
mated expense. As stated at the beginning of the Form used in 
1985, a copy of which you enclosed: 

"The Bureau of School District 
Organization has approved or is 
in the process of approving the 
following 1985-86 BOCES Services 
for your school district. Please 
indicate your intention to parti­
cipate in specific services BY 
CIRCLING YES OR NO. Your action 
on this notice represents a com­
mitment by your district to 
participate in the services 
selected and is an authorization 
for the District Superintendent 
to secure personnel for any new 
service and retain present staff 
members for continuing services. 11 

As indicated above, when "yes" is circled, that notation "repre­
sents a canmitment" by the District to participate in certain 
services and to expend public monies. 

In terms of access to the Form, I point out initially that 
the Freedom of Information Law is based upon a presrmption of 
access. Stated differently, all records of an agency are 
available, except to the extent that records or portions thereof 
fall within one or more of the grounds for denial appearing in 
section 87{2) (a) through (i) of the Law. 

Fran my perspective, although one of the grounds for 
denial is applicable, due to its structure, I believe that the 
canpleted form must be made available. Specifically, section 
87(2) (g) of the Freedom of Information Law permits an agency to 
withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu­
lations or data; 

11. instructions to staff that 
affect the public; or 
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111. final agency policy or de­
terminations ••• " 

It is noted that the language quoted above contains what in 
effect is a double negative. While inter-agency or intra­
agency materials may be withheld, portions of such mater­
ials consisting of statistical or factual information, in­
structions to staff that affect the public, or final agency 
policy or determinations must be made available. 

Under the circumstances, since circling a "yes" represents 
a "commitment", I believe that it also represents a final agency 
determination accessible under section 87(2) (g) (iii). 

You wrote that the superintendent based his denial in part 
on the contention that the Form is a "working paper". While it 
may be a "working paper", that alone is not determinative of 
rights of access. It is reiterated that all records are 
available, except to the extent thal one or more grounds for 
denial may appropriately be asserted. section 86(4) of the Law 
defines "record" to mean: 

"any information kept, held, filed, 
produced or reproduced by, with or 
for an agency or the state legisla­
ture, in any physical form whatso­
ever including, but not limited to, 
reports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, computer 
tapes or discs, rules, regulations 
or codes." 

As such, "working papers" are "records" subject to rights of 
access. 

It is also noted that it has been held that budget esti­
mates and other kinds of statistical or factual data are acces­
sible under section 87(2) {g) (i), even though they might not be 
reflective of "objective reality" [see Dunlea v. Goldmark, 380 
NYS 2d 496, aff'd 54 NY 2d 446, aff'd with no opinion, 43 NY 2d 
754 (1977); also Polansky v. Regan, 440 NYS 2d 356, 81 AD 2d 
102 (1981)]. Therefore, even though figures prepared in the 
budget process may be considered as estimates or subject to 
change, it has been held that they constitute "statistical or 
factual tabulations" accessible under the Freedom of Information 
Law, whether or not action has been taken with respect to those 
figures. 
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With regard to the "preliminary budget", again, I believe 
that budget worksheets and similar records reflective of statis­
tical or factual data are subject to rights of access as soon as 
they exist. 

In addition, section 1716 of the Education Law, entitled 
"Estimated expenses for ensuing year" states that: 

"It shall be the duty of the board of 
education of each district to present 
at the annual meeting a detailed 
statement in writing of the amount of 
money which will be required for the 
ensuing year for school purposes, 
specifying the several purposes and 
the amount for each. The amount for 
each purpose estimated necessary for 
payments to boards of cooperative 
educational services shall be shown 
in full, with no deduction of esti­
mated state aid. This section shall 
not be construed to prevent the board 
from presenting such statement at a 
special meeting called for the 
purpose, nor from presenting a sup­
plementary and amended statement or 
estimate at any time. Such statement 
shall be completed at least seven 
days before the annual or special 
meeting at which it is to be pre­
sented and copies thereof shall be 
prepared and made available, upon 
request, to taxpayers within the 
district during the period of seven 
days immediately preceding such meet­
ing and at such meeting. The board 
shall also as a part of the notice 
required by section two thousand four 
of this chapter give notice that a 
copy of such statement may be ob­
tained by any taxpayer in the dis­
trict at each schoolhouse in the 
district in which school is main­
tained during certain designated 
hours on each day other than a 
Saturday, Sunday or holiday during 
the seven days immediately preceding 
such meeting." 
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Your remaining questions pertain to the Open Meetings Law. 

It is emphasized at the outset that the term "meeting" has 
been expansively construed by the courts. In a lananark decision 
rendered in 1978, the Court of Appeals, the state's highest 
court, held that any gathering of a quorum of a public body for 
the purpose of conducting public business constitutes a "meeting" 
subject to the Open Meetings Law, whether or not there is an 
intent to take action, and regardless of the manner in which a 
gathering is characterized [see Orange County Publications v. 
Council of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 
(1978)]. 

Your specific questions are whether two boards can meet 
privately "with or without the Consultant to discuss an Effi­
ciency Study" and whether there are "any circunstances under 
which a Board of Education may discuss in executive session ANY 
aspects of an Efficiency Study" (emphasis yours). 

Like the Freedan of Information Law, the Open Meetings Law 
is based upon a presumption of openness. A meeting of a public 
body must be conducted open to the public unless and until a 
topic arises that may appropriately be discussed during an execu­
tive session. I point out in passing that it has been held that 
meetings jointly held by two public bodies are subject to the 
Open Meetings Law, assuning that a quorum of at least one public 
body is present [Oneonta Star, Division of Ottaway Newspapers, 
Inc. v. Board of Trustees of Oneonta School District, 66 AD 2d 
51 (1979)]. 

Since the nature of the efficiency study to which you 
referred is not described, I cannot provide specific guidance. 
However, it appears that only one of the grounds for entry into 
executive session is likely relevant, the so-called "personnel" 
exception for executive session. 

It is noted that the provision in question differs in 
current Open Meetings Law fran the provision that appeared in the 
Law as originally enacted. 

The former section 105(1) (f) permitted a public body to 
enter into executive session to discuss: 

"the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to 
the appointment, employment, prano­
tion, demotion, discipline, suspen­
sion, dismissal or removal of any 
person or corporation ••• • 
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Under the language quoted above, public bodies entered into 
executive sessions to consider issues that related tangentially 
or indirectly to personnel as a group. It was the Committee's 
contention, however, that section 105(1) (f) was largely intended 
to protect privacy, not to shield matters of policy under the 
guise of privacy. 

In an effort to remedy the deficiency and clarify the 
Law, the Canmittee recanmended amendments to section 105(1) (f) 
that were approved by the State Legislature and which became 
effective on October 1, 1979. 

Section 105(1) (f) now permits a public body to enter into 
an executive session to discuss: 

nthe medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ­
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation ••• " 
(emphasis added). 

Consequently, the "personnel" exception may in my view be cited 
to enter into an executive session only when the matter pertains 
to a "particular" person in conjunction with one or more of the 
topics included in section 105(1) (f). I do not believe that the 
cited provision can serve to exclude the public when an issue 
concerns personnel generally. 

Therefore, if the efficiency study involves issues relat­
ing to programs, policy, the functions of an office, or the 
duties accorded to positions, I do not believe that an executive 
session could properly be held. Contrarily, to the extent that a 
discussion focuses on the performance of a "particular personn, 
an executive session would likely be validly held. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 
cc: Clerk of the Board e Robert Whitman 

Sincerely, 

M4 a,P,,,---
Robert J. Freeman 
Executive Director 
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The staff of the Cgnmittee on open Govermnent is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Mr. Gerber: 

I have recently received a variety of letters fran you 
concerning the Freedan of Information and Open Meetings Laws. 
Please note that two letters dated February 5 reached this office 
on March 10. 

One of your l.etters of February 5 concerns a motion for 
entry into an executive session by the Board of Trustees of the 
Village of Liberty on which the basis cited was apparently 
•litigation•, without more. As you are aware, section 105(1) {d) 
of the Open Meetings Law permits a public body to enter into an 
executive session to discu~s •proposed, pending or current 
litigation•. · eowever, in the case of an executive session held 
to discuss litigation that has been canmenced, it has been held 
that a motion to go into executive session must identify the 
title of the litigation rpaily Gazette v. Town Board. Town of 
Cobleskill, 444 NYS 2d (1981)). It has also been held that the 
purpose of section 105(1) (d) is to enable a public body to dis­
cuss its •1itigation strategy" in private, so as not to bare its 
strategy to its adversary [see Weatherwax v. Town of Stony 
Point. 97 AD 2d 840 (1983)). Therefore, even though an issue 
might result in a lawsuit, that alone would not necessarily qua­
lify for discussion in an executive session. 

Another letter dealt with closed meetings held to review 
an audit performed by the Department of Audit and Control. It 
appears that representatives of the Deparbnent and the Village 
met. However, it also appears that a quort.111 of the Board of 
Trustees was not present. In short, the Open Meetings Law 
applies to meetings of "public bodies". Fran my perspective, a 
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board does not becane or function as a public body unless and un­
til a quorum, a majority of its total membership, is present. As 
such, if no quorum was present, the Open Meetings Law would not 
in my view have applied. Conversely, if a majority of the Board 
met to rev.iew the audit, the Open Meetings Law would have applied 
and notice of such a meeting should have been given. 

Another of your letters pertains to difficulties that you 
faced relative to a board of elections and the placement of your 
name on the ballot. The issues that you raised fall outside the 
jurisdiction of this office, for they do not involve either the 
Freedan of Information Law or the Open Meetings Law. 

The remaining letter pertains to your requests for infor­
mation relating to HUD grants. Without additional knowledge 
regarding the nature of the grants and the conditions under which 
grants are awarded, I cannot provide specific direction. 
However, I offer the following general remarks. 

First, as you are aware, the Freedan of Information Law is 
based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more of the 
grounds for denial appearing in section 87(2) (a) through (i) of 
the Law. 

Second, the Freedom of Information Law enables an agency 
to withhold records or portions of records the disclosure of 
which would result in an unwarranted invasion of personal 
privacy. While I believe that the Freedom of Information Law is 
intended to ensure that goverrunent is accountable, the privacy 
provisions of the Law in my view enable goverrunent to prevent 
disclosures concerning the personal details of individuals' 
lives. As such, with respect to grant programs, often the ques­
tion involves the extent to which disclosure would constitute an 
unwarranted as opposed to a permissible invasion of personal 
privacy. 

Third, from my perspective, a disclosure that permits the 
public determine the general incane level of a participant in a 
grant program would likely constitute an unwarranted invasion of 
personal privacy, for such a disclosure would indicate that a 
particular individual has an incane or econanic means below a 
certain level. In sane circumstances, individuals might be em­
barrased by such a disclosure. Further, the New York State Tax 
Law contains provisions that require the confidentiality of re­
cords reflective of the particulars of a person's incane or pay­
ment of taxes (see e.g., section 697, Tax Law). As such, it 
would appear that the Legislature felt that disclosure of records 
concerning income would constitute an improper or •unwarranted" 
invasion of personal privacy. 
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Therefore, if, for example, if grants are made to •1ow 
incane" persons, it is likely that disclosure of portions of 
records indicating their identities might justifiably be 
withheld. On the other hand, if a grant is not conditioned on an 
incane qualification, but rather perhaps upon the location of 
property, disclosure of the identities of those recipients of 
grants would likely be proper. 

Lastly, I point out that the Freedan of Information Law 
pertains to existing records. Section 89(3) of the Law states, 
as a general rule, that an agency need not create or prepare a 
record in response to a request. Consequently, if a request 
involves "information" or totals, for instance, that do not 
exist in the form requested, the Freedan of Information Law does 
not require an agency to create a new record on behalf of an 
applicant. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

MtAsr~--
Robert J. Freeman 
Executive Director 

cc: Jeffrey A. Carmen, Village Manager 
Bernice Nicholson, Clerk Treasurer 
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The staff of the Canmittee on Open Govergnent is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Mr. Brixner: 

I have received your letter of February 25, in which you 
raised an issue that appears to relate to the Open Meetings Law. 

According to your letter, an issue arose concerning fees 
charged at the Chili Canmunity Center. Although brief reference 
to the issue was made in discussions by the Town Recreation and 
Youth Canrnission, you indicated that "no formal action" was taken 
at a Canmission meeting held on February 12. Nevertheless, you 
enclosed a copy of a letter dated February 18 indicating that a 
new fee structure had been adopted by the Canmission. As such, 
it is your view that "sane time between February 12 and February 
18, the Recreation Canmission must have met to formalize the new 
fee structure ••• • 

In this regard, I offer the following canments. 

First, as you are aware, the Open Meetings Law pe.rtains to 
public bodies. Based upon your letter and the attached 
correspondence, it appears that the Chili Recreation Canmission 
is a "public body" subject to the Open Meetings Law. Asstming 
that is so, I believe that any action taken by the Canmission 
must occur during a meeting convened open to the public and re­
corded in minutes of such a meeting. My view is based in part 
open section 41 of the General Construction Law, which bas long 
required that a public body can carry out its powers and duties 
only at a meeting and only based upon an affirmative vote of a 
majority of its total membership. If no such gathering was 
convened, or if no vote was taken, it would not appear that ac­
tion was validly taken. Further, with respect to minutes, sec­
tion 106(1) of the Open Meetings Law states that: 
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"Minutes shall be taken at all 
open meetings of a public body 
which shall consist of a record 
or s1.1nmary of all motions, pro­
posals, resolutions and any 
other matter formally voted 
upon and the vote thereon." 

Therefore, if action was taken by the Canmission, presumably a 
description of that action should be included within its minutes. 

As an aside, in an effort to research the issue, I learned 
that certain provisions of the Town Law deal with 
"self-supporting improvements". Specifically, section 141 of the 
Town Law states that:. 

"The town board of any town in 
Suffolk County and of any suburban 
town may, by ordinance, provide 
for the acquisition, construction, 
lease or purchase of any self­
supporting improvement, or may 
establish any existing dock, pier, 
wharf, bathing beach or recreational 
facility, and parking areas in 
connection therewith as a self­
supporting improvement, pursuant 
to the provisions of this article." 

Moreover, section 142 of the Town Law states in part that: 

0 The town board of any town in 
Suffolk County and of any suburban 
town, may, by ordinance, rule, or 
regulation after a public hearing 
held on notice published at least 
once in a newspaper circulating in 
the town, not less than ten days 
prior to such bearing, establish 
or revise charges for the use or 
enjoyment of any self-supporting 
improvement. Such town board shall 
establish charges for the use or 
enjoyment of any such improvement 
for a daily, hourly or single use 
of such improvement." 

Ass1.1ning that the Canmunity Center is characterized as a 
"self- supporting improvement", it would appear that the provi­
sions cited above would be applicable, for I also learned that 
the Town Clerk notified the Secretary of State on January 5, 1965 
that the Town of Chile is a "suburban town". 
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In short, since the Town is a suburban town, if sections 
141 and 142 of the Town law are pertinent, I believe that differ­
ent issues likely arise that are outside the scope of the 
Canmittee's jurisdiction. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

cc: Town Board 
Recreation Canmission 

Sincerely, 

CJ~j-5~ 
Robert J. Freeman · 
Executive Director 
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The staff of the Committee on Open Goverrunent is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Kitchen: 

I have received your letter of March 12 in which you 
requested an advisory opinion. 

According to your letter, the Children and Family Trust 
Fund Advisory Board was created by the Children and Family Trust 
Fund Act (Ch. 960, Laws of 1984). The Board assists the Depart­
ment of Social Services in developing program standards, receives 
and reviews applications for funding, establishes family violence 
prevention and service programs and .evaluates the funded 
programs. The Board consists of thirteen members appointed by 
the Governor and the Legislature. You want to know whether the 
Board is a "public body" subject to the provisions of the Open 
Meetings Law. In addition, you asked whether the Board may con­
duct an executive session to discuss nrequests for proposals" and 
contracts subnitted in response to those requests. In this 
regard, I offer the following comments. 

The Open Meetings Law requires all meetings of a public 
body to be conducted open to the public except when an executive 
or closed session may be held to discuss one or more of the 
topics listed at section l0S(a) through (h) of the Law. "Public 
body" is defined at section 102(2) to include: 
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nany entity, for which a quorum is 
required in order to conduct public 
business and which consists of two 
or more members, performing a gov­
ermnental function for the state or 
for an agency or department thereof, 
or for a public corporation as de­
fined in section sixty-six of the 
general construction law, or canmit­
tee or subcanmittee or other similar 
body of such public body.n 

In my view, the Children and Family Trust Fund Advisory Board 
meets the definition of a public body. 

First, the Board is an nentityn consisting of two or more 
persons for it appears to have been created to utilize the com­
bined expertise and experience of thirteen individuals. It also 
appears to conduct public business by advising and making recan­
mendations to the Department regarding family violence programs. 
Moreover, while the Board's enabling legislation is silent with 
respect to a quorum, section 41 of the General Construction Law 
provides that: 

"Whenever three or more public 
officers are given any power or 
authority, or three or more per­
sons are charged with any public 
duty to be performed or exercised 
by them jointly or as a board or 
similar body, a majority of the 
whole number of such persons or 
officers, at a meeting duly held at 
a time fixed by law, or by any 
by-law duly adopted by such board 
or body, or at any duly adjourned 
meeting of such meeting, or at any 
meeting duly held upon reasonable 
notice to all of them, shall con­
stitute a quorum and not less than 
a majority of the whole number may 
perform and exercise such power, 
authority or duty. For the purpose 
of this provision the words nwhole 
nlJllber" shall be construed to mean 
the total number which the board, 
canmission, body or other group of 
persons or officers would have were 
there no vacancies and were none of 
the persons or officers disquali­
fied from acting.n 
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In my view, the Board consists of three or more public officers 
and "persons charged with a public duty ••• ". Some of the Board 
members are public officers and others, in my opinion, are 
"charged with a public duty" in that they are appointed by the 
Governor to advise, recommend and review proposals for family 
violence programs. Several courts have recognized that such 
bodies may be charged with a public duty even though they have no 
authority to take final or binding action [see i.e., Syracuse 
United Neighbors v. City of Syracuse, 80 AD 2d 984, app dis., 55 
NY 2d 995 (1982); MFY Legal Services v. Toia, 402 NYS 2d 510 
(1977); Pisarre v. City of Glens Falls, sup. Ct., warren Cty., 
March 7, 1978). Thus, I believe that the Board must exercise its 
duty pursuant to the quorum requirements set forth in Section 41 
of the General Construction Law. 

Second, I believe that the Board performs a governmental 
function for the state, particularly the Department of Social 
Services, in that it advises with respect to the implementation 
of family violence programs funded with public money. Moreover, 
the Board is responsible for developing requests for proposals 
and evaluating the effectiveness of funded programs. 

For the reasons stated, it is my opinion that the Board 
meets the statutory definition of a public body and therefore 
must comply with the provisions of the Open Meetings Law. 

Third, the Open Meetings Law permits a public body to 
conduct an executive session only for the en1.1nerated purposes 
stated in section 105. You asked whether any of those purposes 
would include discussions concerning evaluations of contract 
proposals or discussions of the substance of draft requests for 
contract proposals. 

You suggested that section 105(1) (g) may permit such dis­
cussion in executive session. Section 105(1) (g) provides that 
discussions of the preparation, grading or administration of 
examinations may be held in executive session. In my view, only 
discussions of examinations fall within section 105(1) (g). That 
provision was meant to prevent the obvious harm of disclosing 
examination questions and answers. I do not believe that the 
same type of harm would result from a public discussion of con­
tract requests or proposals. 

Fourth, although none of the topics en1.1nerated in section 
105 specifically refer to discussions of contract proposals, I 
believe that section 105(f) may be relevant. That provision 
allows an executive session to be held to discuss: 
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•the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ­
ment, pranotion, demotion, disci­
pline, suspension, dis:nissal or 
removal of a particular person or 
corporation.• 

For example, if the financial history of a not-for-profit 
corporation needed to be discussed in relation to an evaluation 
of a proposed contract, I believe that an executive session could 
be conducted. 

On the other hand, I do not believe there is any basis for 
conducting an executive session to discuss the substance of a 
draft "request for proposal". The specifications and the re­
quirements of a program are not subjects that are, in my opinion, 
appropriate for discussion in an executive session. Thus, I 
believe that such discussions must be held open to the public. 

In sum, it is my opinion that the Children and Family 
Trust Fund Advisory Board is a public body subject to the provi­
sions of the Open Meetings Law. Based upon its statutory 
purposes, it appears that the Board may conduct executive ses­
sions only in limited situations. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

BY 

RJF:CAM:ew 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

') { I /\ -,A ( -· 
(_ j'.__Q_.,A '--'\ ( r\ , 1, }.__A>. '6'..,,..__,., 

Cheryl~. Mugno 
Assistant to the Executive 

Director 
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Dear Mr. Watson: 

I have received your letter of February 21. 

According to your letter, at a meeting of the Board of 
Education of the City of Tonawanda, upon which you serve, the 
Board conducted an executive session to evaluate applicants for a 
particular position. The Board apparently showed support for 
hiring a particular individual and directed the Superintendent 
•to seek additional information in regard to further contractual 
details•. You asked whether, by so doing, the Board violated the 
Open Meetings Law. 

In this regard, I point out that, as a general rule, a 
public body subject to the Open Meeti~gs Law may vote to take 
final action during a properly convened executive session [see 
Open Meetings Law, section 105(1)). If final action is taken 
during an executive session, minutes reflective of that action, 
the date and the vote must be recorded in minutes pursuant to 
section 106 (2). Nevertheless, various interpretations of the 
Education Law, section 1708(3), indicate that, except in situa­
tions in which action during a closed session is permitted or 
required by statute, a school board cannot take final action 
during an executive session [see United Teachers of Northport v, 
Northport union Free school District, so AD 2d 897 (1975): 
Kursch et al v, Board of Education,- Union Free School District 
fl, Town of North Hempstead, Nassau county, 7 AD 2d 922 (1959); 
Sanna v, Lindenhurst, 101 Misc. 2d 267, modified 85 AD 2d 157, 
aff'd 58 NY 626 (1982)). As such, based upon the judicial deci­
sions cited above, it would appear that final action taken by a 
board of education should be accanplished by means of ,a vote 
taken during an open meeting. 
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In terms of the situation that you described, it does not 
appear that the Board took any final action. If that was so, 
neither the Open Meetings Law nor the Education Law would in my 
opinion have been violated. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:ew 

cc: Board of Education 

Sincerely, 

~~~1.i.--
Robert J. Freeman 
Executive Director 
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The staff of the canmittee on Open Goyerrnent is authorized to 
issue advisory opinions, The ensuing staff ·adyisory opinion is 
based solely upon the facts presented in your correspondence, 
Dear Mr. Soderblan: 

I have received your letter of February 21 in which you 
requested advice concerning the Open Meetings Law. 

You asked whether an individual had a right to tape record 
a town board meeting. In addition, you asked whether a work 
session, at which the preliminary budget would be reviewed by the 
Town Board, would have to be open to the public. Finally, you 
asked whether a •roll-ca11• vote must be taken whenever the Board 
votes on a matter. In this regard, I offer the following 
canments. 

First, I believe that a Town Board cannot prohibit the use 
of a tape recorder at the open portions of its meetings. Al­
though the Open Meetings Law is sile~t with respect to tape re­
cording or broadcasting meetings, the C<llllittee on Open Govern­
ment has long advised that prohibiting the uae of a tape recorder 
during an open meeting is inconsistent with the intent of the 
Law. Moreover, the Appellate Division, Second Department, has 
held that a school board has no justifiable basis for prohibiting 
the use of •unobtrusive, hand-held tape recording devices• at its 
public meetings. such a prohibition, the Court found, would be 
far too restrictive when viewed in light of the legislative 
scheme embodied_ in the Open Meetings Law (Mitchell Y. Boa rd of 
Education of the Garden City Union ·free school District, 113 AD 
2d 924 (1985)). 
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Second, •work sessions• of a board are generally subject 
to the provisions of the Open Meetings Law. The State's highest 
court, the Court of Appeals, has broadly interpreted the statu­
tory definition of a "meeting•. In short, whenever a quorlll\ of a 
public body gathers to discuss public business, the 9athering 
constitutes a meeting subject to the Law, regardless of whether 
any action is intended to be taken (Orange County Publications v. 
Council of the City of Newburgh. 60 AD 2d 409, aff'd 45 NY 2d 947 
(1978)]. Thus, when at least a quorm of the Board gathers for a 
work session, notice of the meeting must be given and minutes 
prepared pursuant to sections 104 and 106 of the Law. Moreover, 
the work session must be held open to the public unless an execu­
tive or closed session may be held to discuss one of the topics 
listed at section 105(l)(a)-(h). 

Third, whenever the Board votes, the minutes must indicate 
the matter voted upon and the vote thereon. Section 87(3)(a) of 
the Freedcm of Information Law requires that an agency maintain a 
record of the •final vote of each member in every agency proceed­
ing in which the member votes•. Therefore, I believe that the 
minutes of a meeting should indicate how each of the Board mem­
bers voted. 

Finally, I have enclosed copies of the Freedan of Informa­
tion and Open Meetings Laws and a copy of our pamphlet, •Your 
Right to Know•. The pamphlet generally describes the scope of 
both Laws. If you have any further questions please do not hesi­
tate to call the office at 474-2518. 

CAM:jm 

Enc. 

Sincerely, 

~dA.-~~ 
Cheryl A. Mugno 
Assistant to the Executive 

Director 
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March 27, 1986 

The staff of the Canmittee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Ms. Alloway: 

I have received your letter of March 4 in which you re­
quested an advisory opinion concerning the application of the 
Open Meetings Law. 

According to your letter, •as a concerned citizen•, you 
recently •tried to attend a regular monthly meeting of Citizens 
Bose Canpany ts (Fire Department), Catskill, NY.• However, your 
effort to attend was unsuccessful, and you were told that the 
meeting was not open to the public. As such, your question is 
whether the Fire Canpany and Rescue Squad, which are volunteer 
organizations, are subject to the Open Meetings Law. 

In my opinion, any person may attend the meetings of the 
board of volunteer fire canpany, for . I believe that such a board 
is a •public body• subject to the Open Meetings Law. Since I am 
not canpletely familiar with the status of the Rescue Squad, I 
cannot offer specific guidance. However, the following analysis 
regarding the meetings of the boards of volunteer fire canpanies 
might also be applicable with respect to the board of a rescue 
squad. 

Specifically, the Open Meetings Law (see attached) 
applies to meetings of all public bodies. In this regard, 
section 102(2) of the Law defines "public body• to include: 

•any entity, for which a quorun is 
required in order to conduct public 

l e 
I 

business and which consists of two 
or more members, performing a govern-

! 
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mental function for the state or for 
an agency or deparbnent thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law, or canmittee or 
subcanmittee or other similar body 
of such public body.• 

I believe that each of the conditions necessary to a 
finding that the board of a volunteer fire canpany is a public 
body can be met. 

The board of a volunteer fire canpany is clearly an en­
tity consisting of two or more members. I believe that it is 
required to conduct its business by means of a quorum under the 
Not-for-Profit Corporation Law. Further, in my view, a volunteer 
fire canpany at its meetings conducts public business and per­
forms a govermnental function. such a function is carried out 
for a public corporation, which is defined to include a 
municipality, such as a town or village, for example. Since each 
of the conditions precedent can be met, I believe that a volun­
teer fire canpany is a "public body" subject to the Open Meetings 
Law. 

I would also like to point out that the status of volun­
teer fire canpanies had long been unclear. Such canpanies are 
generally not-for-profit corporations that perform their duties 
by means of contractual relationships with municipalities. As 
not-for-profit corporations, it was difficult to determine whe­
ther or not such bodies conducted public business and performed a 
governmental function. Nevertheless, in a case brought under the 
Freedan of Information Law dealing with the coverage of that 
statute with respect to volunteer fire companies, in a landmark 
decision, the state's highest court, the Court of Appeals, found 
that a volunteer fire canpany is an "agency" that falls within 
the provisions of the Freedan of Information Law [see Westchest~r 
Rockland Newspapers y. Kimball, 50 NY 2d 575 (1980)]. In its 
decision, the Court clearly indicated that a volunteer fire 
canpany performs a govermnental function and that its records are 
subject to rights of access granted by the Freedan of Information 
Law. 

In view of the decision rendered in Westchester Rockland 
Newspapers v. Kimball, it is in my view clear that a volunteer 
fire company also falls within the definition of "public body• 
and is required to comply with the Open Meetings Law. 

I would like to point out, too, that both the Open Meet­
ings and Freedan of Information Laws are based upon presumptions 
of openness. In the case of the Open Meetings Law, all mee~ings 
must be conducted open to the public, except to the extent that 
an executive session may be held in accordance with section 
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105(1) of the Law. Similarly, under the Freedan of Information 
Law, all records of a volunteer fire canpany are available, ex­
cept to the extent that they fall within one or more of the 
grounds for denial of access appearing in section 87(2) of the 
Law. 

As you requested, a copy of this opinion and the Open 
Meetings Law will be sent to the individuals identified in your 
letter. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

Enc. 

- cc: Al Valentine 
Dolly Cavicchioni 
Anthony Jubie 
William Rappelyea 
stevan Valk 
Tina Bell 
Board of Trustees 
Al Hendricks 
Thomas Lackie 

Sincerely, 

~ :1 .f,..___ __ 
Robert J. Freeman 
Executive Director 
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April 8, 1986 
EXECUTIVE DIRECTOR 

ROBERT J. FREEMAN 

Mr. Robert J. Koslow 
Representative 
South New Berlin Bus 
Drivers Association 

P.O. Box 47 
South New Berlin, NY 13843 

The staff of the Canmittee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Mr. Koslow: 

I have received your letter of March 12 in which you al­
lege that the Board of Education of the South New Berlin Central 
School District engaged in several violations of the Open Meet­
ings Law. 

Specifically, you wrote that, on January 15, between 7 
p.m. and 7:40 p.m., an executive session was convened by the 
Board of Education to receive a report involving "canplaints and 
concerns• of the South New Berlin Bus Drivers' Association. It 
appears that the Board's regular meeting was scheduled to begin 
at 7: 30 p.m. 

You have alleged that no motion was made during an open 
meeting to enter into an executive session, that "no public 
notice was ever given•, that the meeting was held "secretly•, 
that the Association Representative and others were "barred" 
fran attending, and that the matter discussed could not legally 
have been considered during an executive session. You also 
alleged that various District officials violated section 806 of 
the General Municipal Law. 

In this regard, the Committee is not legally authorized to 
offer advice with respect to the provision of the General 
Municipal Law to which you referred. However, I offer the 
following canments concerning the Open Meetings Law. 
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First and perhaps most importantly, the term "meeting" has 
been construed broadly by the courts. In a lanchark decision 
rendered in 1978, the Court of Appeals, the state's highest 
court, held that any gathering of a quorum of a public body for 
the purpose of conducting public business constitutes a "meeting" 
subject to the Open Meetings Law [see Orange County Publications 
v. Council of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 
947 (1978)]. The decision cited above was precipitated by issues 
involving the status of "work sessions" and similar "informal" 
gatherings during which there may have been only an intent to 
discuss public business, but no intent to take action. The deci­
sion indicated that those types of gatherings should be consi­
dered "meetings" required to be held in accordance with the Open 
Meetings Law. 

Second, every meeting of a public body must be preceded by 
notice of the time and place of the meeting. Section 104 of the 
Law requires that notice be given to the news media (at least 
two) and to the public by means of posting in one or more 
designated, conspicuous public locations prior to every meeting. 
Consequently, if it was intended that the meeting begin at 7 
p.m., I believe that notice to that effect should have been given 
to the news media and to the public by means of posting prior to 
the meeting. 

Third, as you suggested, the phrase "executive session• is 
defined to mean a portion of an open meeting during which the 
public may be excluded. Further, the Law requires that a 
procedure be accanplished during an open meeting before a public 
body may enter into an executive session. Specifically, the 
introductory language of section 105(1) states in relevant part 
that: 

"Upon a majority vote of its 
total membership, taken in an 
open meeting pursuant to a motion 
identifying the general area or 
areas of the subject or subjects 
to be considered, a public body 
may conduct an executive session 
for the below enumerated purposes 
only, provided, however, that no 
action by formal vote shall be 
taken to appropriate public moneys ••• " 

Therefore, prior to entry into executive session, a motion to do 
so must be made and carried during an open meeting. Further, the 
motion must indicate in general terms the subject to be consi­
dered during an executive session. On the basis of your letter, 
it does not appear that the Board canplied with the Law by taking 
the procedural steps described in section 105(1). 
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Lastly, with respect to the substance of the discussion 
held in executive session, it is unclear whether there was a 
basis for entry into an executive session. Of possible relevance 
is section 105(1) (f), which permits a public body to enter into 
an executive session to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ­
ment, promotion, demotion, disci­
pline, suspension, dismissal or 
removal of a particular person or 
corporation." 

If, for example, the discussion focused upon a "particular" per­
son or persons relative to those individuals' performance or em­
ployment history, section 105(1) (f) could likely have properly 
been invoked to enter into an executive session; on the other 
hand, if the discussion involved bus drivers or part time bus 
drivers generally or in terms of policy, it would not appear that 
there was a basis for holding an executive session. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:ew 

Sincerely, 

1-u~~t: 5.f /v----_ 

Robert J. Freanan 
Executive Director 

cc: Frederick A. Hall, Superintendent 
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Mr. John Semeniak 
Superintendent of Schools 
New York Mills Union Free 

School District 
1 ·Marauder Boulevard 
New York Mills, NY 13417 

The staff of the canmittee on Open Governnent is authorized tQ 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Mr. Semeniak: 

I have received your letter of March 2 in which you re­
quested an advisory opinion. 

Your inquiry concerns "information that should be shared 
with the public during a Board budget review session". Speci­
fically, you asked: 

"-Is the first draft budget docu­
ment, which includes staffing; 
tax impact; current and estimated 
costs information, given to the 
Board of Education during a budget 
review session, required to be 
shared with the public? 

-Does this information need to be 
shared with the public curing a 
regular Board review session?" 

In this regard, I offer the following canments. 

First, it is assumed that the budget review sessions 
conducted by the Board of Education are open to the public. As a 
general matter, when a quorlll\ of a public body convenes for the 
purpose of conducting public business, such a gathering consti­
tutes a "meeting" subject to the Open Meetings Law. Further, 
none of the grounds for entry into a closed or "executive 
session" could likely be asserted to discuss the preparation of a 
budget. 
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Second, in terms of rights of access, the Freedan of 
Information Law is based upon a presllnption of access. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
more of the grounds for denial appearing in section 87(2) (a) 
through (i) of the Law. 

I point out that the introductory language of section 
87(2) refers to the capacity to withhold "records or portions 
thereof" that fall within one or more of the ensuing grounds for 
denial. Therefore, I believe that the Legislature envisioned 
situations in which a single record or report might be both ac­
cessible and deniable. Further, in my opinion, in view of the 
quoted language, an agency is required to review a record sought 
in its entirety to determine which portions, if any, might justi­
f1ab~y be withheld. 

While one of the grounds for denial is relevant to the 
records in question, due to the structure of that provision, it 
is likely in my view that much of the information contained in 
the records should be available. Specifically, the provision in 
question, section 87(2) (g), states that an agency may withhold 
records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu­
lations or data; 

11. instructions to staff that 
affect the public; or 

iii. final agency policy or de­
terminations ••• " 

It is noted- that the language quoted above contains what in 
effect is a double negative. While inter-agency or intra­
agency materials may be withheld, portions of such mater­
ials consisting of statistical or factual information, in­
structions to staff that affect the public, or final agency 
policy or determinations must be made available. 

Under the circunstances, I believe that the docunentation 
could be characterized as "inter-agency" material. Nonetheless, 
to the extent that it consists of "statistical or factual tabula­
tions or data", I believe that it should be made available. It 
is noted that nllnerical figures in the nature of estimates or 
projections found within so-called budget worksheets in posses­
sion of the State Division of the Budget, that were subject to 
change, were found to be accessible under the Law [see Dunlea v. 
GQldmark, 390 NYS 2d 496, aff'd 54 AD 2d 446, aff'd with no 
opinion, 43 NY 2d 74 (1977). 
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Lastly, although the Board may share the records with the 
public at a meeting, an agency may in my opinion require that the 
records be made available in accordance with applicable rules and 
regulations adopted pursuant to section 87(1) of the Freedom of 
Information Law. such rules generally indicate that an appli­
cant may submit a request to the agency's designated records 
access officer during regular business hours, and that the agency 
has up to five days from the receipt of a request to respond. 

It is noted that the public has on occasion canplained 
that it is difficult to follow a public body's discussion when 
the discussion focuses on a document in possession but which has 
not been made available to the public attending the meeting. The 
issue was addressed in the Canmittee's most recent annual report 
to the Governor and the Legislature in which it was written that: 

"Many members of the public have 
brought to the attention of the 
Canmittee a frustrating situation 
that relates to discussions at meet­
ings and access. to records. Often a 
public body will review and discuss 
a particular record at an open meet­
ing, but the record may not be avail­
able or distributed to the people 
attending the meeting. For instance, 
a board in reviewing its expenditures 
might refer to an item appearing on 
'page 3, line 6'. While that infor­
mation is referenced at a meeting, the 
public may be unaware of the contents 
of the record that is the subject of 
the discussion. Therefore, although 
the meeting is open, the public is 
unable to know of what the discussion 
specifically concerns.• 

In an effort to remedy the situation, it was recanmended 
that "with certain exceptions, a record that is the subject of a 
discussion at an open meeting should be available to the public 
at the time of the meeting". 

Although the proposal has not been enacted, it may be 
relevant to your concerns. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

sm5'~ 
Rooert J. Freeman 
Executive Director 
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April 10, ·1986 

Kevin Murphy 

The staff of the Canmittee on Open Governnent is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Mr. Murphy: 

I have received your recent letter and the correspondence 
attached to it. 

'. 

According to your letter, during a meeting of the Town 
Board of the Town of Catherine: 

•The Town Supervisor showed the 
Town Board members a letter and 
asked them if they had all had a 
chance to see the letter, they 
agreed they had, and the super­
visor then asked if the Town 
Board were all in agreement, and 
they said yes. This was done 
without refering to any name or 
subject for this letter and very 
quickly and quietly - moving 
right on to another matter.• 

On the day after the meeting, you requested all letters shown to 
the Town Board during the meeting. You later received the re- . 
quested records, with exception of the "secret" letter. It ~as 
explained to you that: 

"The letter you requested was 
actually an inner-office memo 
prepared by Supervisor Delvan 
Decker, to be distributed to the 
Town Board members only, regard-
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ing a rough draft of a proposed 
letter which was not formally 
acted upon by the Supervisory of 
the Town Board." 

You have requested an advisory opinion concerning the 
denial and, in this regard, I offer the .. following canments and· 
suggestions. · 

First, as a general matter, the Freedan of Information Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except records or portions 
thereof that fall within the grounds for denial appearing in 
section 87 ( 2) (a) through ( i) of the Law. 

Second, relevant to your inquiry is section 87(2) (g) of 
the Freedan of Information Law, which permits an agency to with­
hold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabula­
tions or data; 

11. instructions to staff that 
affect the public; or 

111. final agency policy or de­
terminations ••• " 

It is noted that the language quoted above contains what in 
effect is a double negative. While inter-agency or intra­
agency materials may be withheld, portions of such materials 
consisting of statistical or factual information, instruc­
tions to staff that affect the public, or final agency policies 
or determinations must be made available. Concurrently, to the 
extent that inter-agency or intra-agency materials are reflec­
tive of advice, opinion or recanmendation, for example, they 
could in my view be withheld. 

Under the circumstances, it appears that the record in 
question could be characterized as "intra-agency" material that 
would be accessible or deniable under section 87(2) (g), in whole 
or in part, depending upon its contents. 

Third, with respect to the meeting, you said that the 
Board agreed with the contents of the record, If their agreement 
represented the taking of sane action, I believe that the minutes 
of the meeting should indicate the nature of such action. Here I 
direct your attention to the Open Meetings Law, which states in 
section 106(1) that: 
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•Minutes shall be taken at all 
open meetings of a public body 
which shall consist of a record 
or summary of all motions, pro-> 
posals, resolutions and any other 
matter formally voted upon and 
the vote thtreon.• 

Lastly, in terms of recourse, you have the right to appeal 
the denial of your request. Section 89(4) (a) of the Freedan of 
Information Law provides that: 

" ••• any person denied access to 
a record may within thirty days 
appeal in writing such denial to 
the head, chief executive or 
governing body of the entity, 
or the person therefor desig­
nated by such head, chief execu­
tive, or governing, who shall 
within ten business days of the 
receipt of such appeal fully 
explain in writing to the person 
requesting the record the reasons 
for further denial, or provide 
access to the record sought ••• • 

Enclosed is a copy of •Your Right to Known, which 
describes the provisions of both the Freedom of Information and 
the Open Meetings Laws. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:ew 

Enc. 

cc: Susan N. Reynolds 

Sincerely, 

~'°' 5i ~·'--• --
Robert J. Freeman 
Executive Director 

Town Board, Town of Catherine 
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April 11, 1986 

II f • . - I • ophil 

The staff of the carunittee on open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Theophil: 

I have received your letter of March 27 in which you 
raised questions relative to the Open Meetings Law. 

- The focal point of your inquiry concerns a •district 
service cabinet•, which apparently holds closed meetings. As you 
indicated, district service cabinets were created by means of 
section 2705 of the New York City Charter. 

In this regard, having reviewed the minutes of a recent 
meeting of the District Service Cabinet that you attached to your 
letter, and having discussed the issue with a representative of 
the Office of Corporation Counsel, although a district service 
cabinet may have sane characteristics of a public body, it does 
not appear to be a public body. If that is so, its meetings 
would not be subject to the Open Meetings Law, and there would be 
no quor1.111 requirements. 

As you may be aware, the Open Meetings Law i~ applicable 
to public bodies, and the phrase •public body• is defined in 
section 102(2) of the Law to mean: 

•any entity, for which a quorun is 
required in order to conduct public 
business and which consists of two 
more members, performing a govern­
mental function for the state or 
for an agency or department thereof, 
or for a public corporation as de-
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exercise such power, authority 
or duty. For the purpose of this 
provision the words 'whole number' 
shall be construed to mean the 
total nunber which the board, 
canmission, body or other group 
of persons or officers would have 
were there no vacancies and were 
none of the persons or officers 
disqualified fran acting.• 

Based upon the language quoted above, quorum requirements apply 
to entities consisting of three or more who are charged with a 
public duty "to be exercised by them jointly or as a board or 
similar body ••• " Once again, according to the minutes, a 
district service cabinet does not appear to carry out a duty 
"jointly", by means of voting, for example. Section 41 of the 
General Construction Law also indicates that if an entity is 
charged with a duty to be performed or exercised jointly as a 
body, it may carry out such a duty only by means of an 
affirmative vote of a majority of its total membership. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

su;f1.~ 
Robert J. Freeman 
Executive Director 
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fined in section sixty-six of the 
general construction law, or can­
mittee or subcanmittee or other 
similar body of such public body.• 

The minutes indicate that the District Service Cabinet 
does not function as a public body. Generally, a public body is 
in my view, an entity that carries out a function collectively, 
as a body, and that seeks to reach a consensus as a body. 
According to the minutes, no action was taken by those present, 
there were no motions or votes. On the contrary, it appears that 
various reports and canments were made concerning the canmunity. 

Further, although section 2705 of the Charter states that 
certain officials serve as members of the Cabinet, others are 
representatives of City agencies who might participate, canment 
or provide information as needed. For instance, if an issue 
arises that might be dealt with by the Department of Sanitation, 
that agency might send one or more representatives. If the issue 
is resolved, those same representatives might not attend future 
meetings. Stated differently, the •membership" is apparently 
flexible and dependent upon the nature of issues that might arise 
in a canmunity. 

If my assunptions are accurate, a district service cabinet 
would not have a specific membership, nor would those in atten­
dance function collectively, as a body. 

At the end of your letter, you referred to an absence of 
any statement in the minutes that a quorum was present. Here I 
direct your attention to section 41 of the General Construction 
Law, entitled "Ouorlln and majority•, and which states that: 

"Whenever three or more public 
officers are given any power or 
authority, or three or more per­
sons are charged with any public 
duty to be performed or exercised 
by them jointly or as a board or 
similar body, a majority of the 
whole nunber of such persons or 
officers, at a meeting duly held 
at a time fixed by law, or by 
any by-law duly adopted by such 
board or body, or at any duly 
adjourned meeting of such meeting, 
or at any meeting duly held upon 
reasonable notice to all of them, 
shall constitute a quorun and 
not less than a majority of the 
whole nunber may perform and 
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April 15, 1986 

Mr. John Goetschius 
Greenburgh No. 11 Federation 

of Teachers 
P.O. Box 184 
Dobbs Ferry, NY 10522 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Goetschius: 

I have received your recent letter addressed to Ms. Mugno 
of this office, as well as a copy of a "personnel report" pre­
pared by the Superintendent of the Greenburgh School District. 

More specifically, you wrote that: 

"l) A personnel report is prepared by 
the Superintendent of Schools prior to 
a Board of Education meeting. This re­
port contains all hirings, firings, 
salary adjusbnents, etc. (March 1986 
personnel report attached). 

2) The Board refuses to divulge the 
particulars of the report prior to its 
approval. 

3) The motion is made to 'approve the 
personnel report' and all items are 
approved by a single vote. 

4) No discussion of the items on the per­
sonnel report takes place in public ses­
sion." 

9 Your question is whether "this practice is permissible 
under the Open Meetings Law". In this regard, I offer the fol­
lowing comments. 
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First, it is emphasized that the report consists of recom­
mendations concerning proposed personnel actions for review and 
eventual action by the Board of Education. Here I point out that 
section 87(2) (g) of the Freedan of Information Law states that au 
agency may withhold intra-agency materials that are reflective of 
opinion, advice or recanmendation, for example. Further, section 
89(7) states in part that nothing in the Freedan of Information 
Law requires the disclosure of "the name or bane address of an 
applicant for appointment to public employment". As such, I do 
not believe that the Board is required to divulge the particulars 
of the report prior to its approval. 

Second, with respect to public discussion of the report, 
there is nothing in the Open Meetings Law that pertains to the 
extent to which an issue must be discussed during an open 
meeting. Moreover, the Open Meetings Law permits a public body 
to engage in an executive session under section 105(1) (f) to 
consider: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ­
ment, promotion, demotion, disci­
pline, suspension, disnissal or re­
moval of a particular person or 
corporation ••• " 

Therefore, if, for example, the Board sought to discuss a per­
sonnel action with respect to a "particular person", it is likely 
that an executive session could properly be held. 

Lastly, although the report is approved by means of a 
single vote, I would think that such a practice would be 
permissible, so long as the minutes, either specifically, or by 
means of incorporating the report by reference, indicate the 
nature of the action taken, by individual and the action taken 
with respect to them. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 
cc: Board of Education 

Sincerely, 

~~,<t J (;,v.---, 
~obert J. Freeman 
Executive Director 
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Mr. Tom Bergin 
Press-Republican 
170 Margaret Street 
Plattsburgh, NY 12901 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Bergin: 

I have received your letter of April 17, as well as the 
news article attached to it. 

The article pertains to a gathering held by various offi­
cials of the City of Plattsburgh and Clinton County. Mayor 
Rennell apparently contended that the gathering was not subject 
to the Open Meetings Law, and County Attorney Patrick McGill 
"claimed that the meetings should be closed because the city's 
attempt to include the county in the special assessment district 
might be challenged in court". You added that, since the article 
appeared, you have "been ordered out of two other Clinton County 
government meetings, both on the pretext that the issues to be 
discussed 'may' or 'could' lead to litigation or end up in 
court." 

In this regard, I offer the following comments. 

First, the Open Meetings Law is applicable to meetings of 
public bodies, and the phrase "public body" is defined in section 
102(2) of the Law to include: 

" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
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corporation as defined in section sixty­
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body." 

I point out that the quotation in the sidebar portion of the 
article referred to a public body as "two or more people that 
conduct public business and perform a governmental function ••• " 
Nevertheless, the definition refers to an "entity" that consists 
at least two members and which conducts public business and 
performs a governmental function. Therefore, although the group 
of individuals who attended the gathering described in the 
article might all have been representatives of government, 
it does not appear that the group constituted a "public body", 
for it is not apparently an entity that conducts public 
business collectively as a body. Further, when an entity 
is a public body subject to the Open Meetings Law, the Law 
is applicable when a quorlll\ of that body convenes to conduct 
public business. Consequently, if, for example, three members of 
a seven member board gathered to discuss public business, such a 
gathering consisting of less than a quorl.ltl of the public body 
would fall outside the requirements of the Law; however, if four 
members of the same board sought to convene to conduct public 
business, such a gathering would be subject to the Open Meetings 
Law, for a quorun would be present for the purpose of conducting 
public business. 

Second, with respect to the issue of "litigation", section 
105(1) (d) of the Law permits a public body to enter into an exec­
utive session to discuss: 

"discussions regarding proposed, 
pending or current litigation ••• " 

In this regard, the Committee has consistently advised that the 
possibility of litigation does not without more constitute a 
valid basis for entry into an executive session. On the con­
trary, it has been held by appellate courts that the purpose of 
section 105(1) (d) is to enable a public body to discuss its 
litigation strategy behind closed doors in order to prevent the 
public disclosure of that strategy to its adversaries, who might 
be present at the meeting. In the most expansive decision con­
cerning the issue, it was found that: 

"The purpose of paragraph dis 'to 
enable a public body to discuss pend­
ing litigation privately, without 
baring its strategy to its adversary 
through mandatory public meetings' 
(Matter of Concerned Citizens to Review 
Jefferson Val. Mall v Town Bd., 83 AD2d 
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612, 613). The belief of the town's 
attorney that a decision adverse to 
petitioner 'would almost certainly 
lead to litigation' does not justify 
the conducting of this public business 
in an executive session. To accept 
this argument would be to accept the 
view that any public body could bar 
the public from its meetings simply 
by expressing the fear that litigation 
may result from actions taken therein. 
Such a view would be contrary to both 
the letter and the spirit of the excep­
tion" {Weatherwax v. Town of stony 
Point, 97 AD 2d 840, 841 (1983)]. 

Based upon the direction provided by the Court, I agree with your 
contention that the mere possibility that legal action might 
some day be initiated would not result in a valid assertion of 
section 105(1) (d) as a basis for entry into an executive session. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

cc: Mayor Rennell 
Patrick McGill 

Sincerely, 

~,::r_S.f~--
Robert J. Freeman 
Executive Director 
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May 13, 1986 

Mr. Richard J. Kaplan 
Village of Ellenville 
81 North Main Street 
Ellenville, NY 12428 

The staff of the Canmittee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Kaplan: 

I have received your letter of April 23 in which you re­
quested an advisory opinion under the Open Meetings Law. 

Your inquiry concerns "special meetings" held by the 
Village of Ellenville on April 18 and 19. In brief, your memor­
andun to the Board, a copy of which you enclosed, indicates that 
the Board had difficulty in reaching an agreement regarding the 
Village budget, which must be adopted by a date certain in accor­
dance with provisions contained in Article 5 of the Village Law. 
One of the Board members indicated that April 14 was the last day 
that she would be available to vote on the budget, and you added 
that: 

"On Wednesday, April 16 the Mayor called 
for a Special Meeting of the Board for 
purposes of voting on the Budget and 
scheduled it for Friday, April 18 at 
8:00 o'clock in the Village Hall. 
The announcement of the meeting was 
broadcast over the local radio on 
Thursday and the Ellenville Police De­
partment served notices of the meeting 
at the homes of each of the Trustees 
on Thursday afternoon. The April 18 
meeting was attended by only the 
Mayor and Elliott Auerbach and as 
there was not a sufficient quorllll 
attending the meeting, it was adjourned 
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until 7:30 a.m. on Saturday April 19. 
Immediately following the adjournment 
of Friday night notices of the Saturday 
morning meeting were served by the 
Ellenville Police at the homes of each 
of the Trustees. The Saturday morning 
meeting was attended by the Mayor, 
Elliott Auerbach and Joseph Stoeckeler, 
Jr. at which time the budget resolution 
was passed by a unanimous 3-0 vote." 

Further, you wrote that on Friday evening, notice of the Saturday 
meeting was given to a reporter and others who may have been pre­
sent. 

Although you addressed several issues in your memorandun, 
the only issue that pertains to the Open Meetings Law or falls 
within the scope of the Committee's advisory authority involves 
the notice requirements imposed by section 104 of the Open Meet­
ings Law. 

The cited provision states in relevant part that: 

"l. Public notice of the time and 
place of a meeting scheduled at least 
a week prior thereto shall be given 
to the news media and shall be con­
spicuously posted in one or more 
designated public locations at least 
seventy-two hours before each meeting. 

2. Public notice of the time and place 
of every other meeting shall be given, 
to the extent practicable, to the news 
media and shall be conspicuously posted 
in one or more designated public loca­
tions at a reasonable time prior thereto." 

As you indicated in your memorandun, subdivision (1) would 
not have applied, for the meetings in question were scheduled 
less than a week in advance. Subdivision (2), which pertains to 
other meetings, those scheduled less than a week in advance, in 
my view enables public bodies to convene quickly, so long as the 
notice requirements are met. Those requirements involve posting 
notice of the time and place of a meeting for the public and 
providing notice to the news media "to the extent practicable" at 
a reasonable time prior to the meeting. 

Fran my perspective, the phrase "to the extent 
practicable" is intended to enable public bodies to take whatever 
steps may be reasonable to inform the public and the news media 
when and were a meeting scheduled less than a week in advance 
wil 1 be held. 
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Based upon your rendition of the facts, it appears that, 
under the circunstances, reasonable efforts were made to comply 
with the notice requirements. 

It is noted, too, that section 107(1) of the Open Meetings 
Law states in part that: 

"An unintentional failure to fully 
comply with the notice provisions 
required by this article shall not 
alone be grounds for invalidating 
any action taken at a meeting of a 
public body." 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

~fu \,t ,_( f ~'---
Robert J. Freeman 
Executive Director 
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May 13, 1986 

Hon. Carlton E. Rennell 
Mayor 
City of Plattsburgh 
City Hall 
Plattsburgh, NY 12901 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mayor Rennell: 

I have received your letter of April 29 and appreciate 
your interest in complying with the Open Meetings Law. 

Your inquiry pertains to the legislative proceedings of 
the Canmon Council of the City of Plattsburgh. Specifically, you 
wrote that: 

"The Common Council has six members. One 
of the Aldermen whose term expires December 
31, 1987, is in poor health and his physi­
cian will not permit him to attend Council 
meetings for the indefinite future. Al­
though the Alderman cannot be physically 
present, the City of Plattsburgh has the 
technical capability of installing a 
two-way radio systan in the Council Cham­
bers and at the Alderman's home which will 
permit him to hear all of the proceedings 
and be heard by the other members of the 
Council and the public. A City Police 
Officer could be assigned to the Alderman's 
home and at the conclusion of the meeting 
would sign an affidavit attesting to the 
fact that the Alderman was present at his 
home throughout the meeting and that the 
proceedings of the meeting were clearly 
audible." 
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Further, you added that: 

"Section 36 of the Charter of the City 
of Plattsburgh provides in pertinent 
part: 1 

•• The Common Council shall hold 
regular or stated meetings in the Canmon 
Council Roans at such times as they shall 
by resolution designate ••• A majority of 
the Aldermen present and voting at any 
meeting of the Canmon Council at which a 
quorl.ln shall be present shall be suffi­
cient to pass any resolution or ordin-
ance ••• '" 

You have asked whether, under the proposal you have 
described, the Alderman "can be considered present for the pur­
pose of constituting a quorl.ln and voting if he is not physically 
present in the meeting roan ••• " If my opinion is in the negative, 
you also asked whether the Charter could be amended "to provide 
that participation by such means as we have described shall con­
stitute presence at a Common Council meeting". 

While I appreciate your predicament, it does not appear 
that either your proposal, which in my view is reasonable, or an 
amendment to the City Charter would canply with law. It is noted 
that the crucial provision is not necessarily the Open Meetings 
Law, but rather a different statute. 

specifically, from a technical point of view, the defini­
tion of "public body" appearing in section 102(2) of the Open 
Meetings Law refers to entities that are required to conduct 
public business by means of a guort.1t1. In this regard, the term 
"quorl.ln" is defined in section 41 of the General Construction 
Law, which has existed since 1909. The cited provision states 
that: 

"Whenever three or more public 
officers are given any power or 
authority, or three or more per­
sons are charged with any public 
duty to be performed or exercised 
by them jointly or as a board or 
similar body, a majority of the 
whole number of such persons or 
officers, at a meeting duly held 
at a time fixed by law, or by 
any by-law duly adopted by such 
board or body, or at any duly 
adjourned meeting of such meeting, 
or at any meeting duly held upon 
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reasonable notice to all of them, 
shall constitute a quorum and 
not less than a majority of the 
whole number may perform and 
exercise such power, authority 
or duty. For the purpose of this 
provision the words 'whole number' 
shall be construed to mean the 
total nunber which the board, 
canmission, body or other group 
of persons or officers would have 
were there no vacancies and were 
none of the persons or officers 
disqualified fran acting." 

Based upon the language quoted above, a public body cannot carry 
out any of its powers or duties unless it conducts a "meeting". 

In turn, section 102(1) of the Open Meetings Law defines 
"meeting" to mean "the official convening of a public body for 
the purpose of conducting public business". In my opinion, the 
term "convening" means a physical caning together. Further based 
upon an ordinary dictionary definition of "convene", that term 
means: 

"l. to sunmon before a tribunal; 

2. to cause to assemble syn see 
'SUMMON'" (Webster's seventh New 
Collegiate Dictionary, Copyright 
1965). 

In view of the ordinary definition of "convene", I believe that a 
"convening" requires the assembly of a group in order to 
constitute a quorum of a public body. In the context of your 
question, I believe that an Alderman must be physically present 
at a meeting for the purpose of constituting a quorum or voting. 

With respect to the amendment of the Charter, since sec­
tion 41 of the General Construction Law is a state statute, it 
would in my opinion supersede any inconsistent provisions found 
in local enactments. As such, I do not believe that amendment to 
the Charter would serve to remedy the problem. 

Lastly, I would like to share with you that, within the 
past few months, proposals similar to yours have been suggested 
to this office. From my perspective, when such proposals seek to 
accanplish the type of goal that you described while concurrently 
preserving the principles of the Open ~eetings Law, they are not 
objectionable. It is my view that an amendment to the Open Meet-
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ings Law could serve as the basis for enabling public bodies to 
take advantage of the technology that would enable a member who 
cannot physically be present to fully participate in the deliber­
ative process, and I intend to raise the issue before the Commit­
tee for possible inclusion as a recommendation to amend the Law 
in its December report to the Governor and the Legislature. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

su· cerely, .;; -. ·t :,_(rw.._-
1\.\, ✓ ' ✓ 

Ro t J. Freeman 
Executive Director 
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May 23, 1986 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Mr. Stock: 

I have received your letter of April 30, 1986 in which you 
requested clarification of·. the Open Meetings Law as it applies to 

- "work sessions" conducted by a governing body of a municipality. 

• 

According to your letter, the Common Council of the City 
of Little Falls held a budget workshop approximately one week 
after notifying the media of the upcoming meeting. You appeared 
at the session. However, prior to starting the meeting, the 
Mayor asked you to leave "since the city officials had business 
to conduct". The Mayor further advised you that the meeting was 
not open to the public and that if you did not leave they would 
go into executive session. At that point you left the meeting. 
You note that all eight Councilmen were present at the meeting. 
Specifically, you ask whether work sessions can be closed to the 
public when they involve the city budget, and whether the Council 
is allowed to go into executive session . to discuss the tentative 
budget. Finally, you ask what recourse a taxpayer has in such a 
situation. In this regard, I offer the following comments. 

First, the Open Meetings Law, section 103(a) states that 
"Every meeting of a public body shall be open to the general 
public, except that an executive session of such body may be 
called and business transacted thereat in accordance with section 
one hundred of this article." 

Section 102(1 ) defines "meeting" as "the official 
convening of a public body for the purpose of conducting public 
business." 
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Second, when the Open Meetings Law became effective in 
1977, the term "meeting" was defined as the formal convening of a 
public body for the purpose of "officially transacting public 
business". That language resulted in many conflicting interpre­
tations of what constitutes a "meeting". 

Thereafter, the Appellate Division rendered its unanimous, 
landmark decision in Orange County Publications, Division of 
Ottoway Newspapers, Inc, v. Council of the City of Newburgh (60 
AD 2d 409). That decision was later unanimously affirmed by the 
Court of Appeals [45 NY 2d 947 (1978)]. In its discussion, the 
Appellate Division held that: 

"{the definition of the term 'meet­
ing') contains several words of limi­
tation such as 'public body', 'formal 
convening' and 'officially transacting 
public business'. Special Term con­
strued these terms to mean that one 
of the minimum criteria for a meeting 
would include the intent to adopt, 
then and there, measures dealing with 
the official business of the govern­
mental unit. Unfortunately this nar­
row view has been used by public bodies 
as a means of circumventing the Open 
Meetings Law. Certain practices have 
been adopted whereby public bodies meet 
as a body in closed 'work sessions', 
'agenda sessions', 'conferences', 
'organizational meetings' and the like, 
during which public business is dis­
cussed, but without the taking of any 
action. Thus, the deliberative process 
which is at the core of the Open Meet­
ings Law is not available for public 
scrutiny (see first Annual Report to 
the Legislature on the Open Meetings 
Law, Committee on Public Access to 
Records, Feb. 1, 1977). 

"We believe that the Legislature in­
tended to include more than the mere 
formal act of voting or the formal 
execution of an official document. 
Every step of the decision making 
process, including the decision it­
self, is a necessary preliminary to 
formal action. Formal acts have al­
ways been matters of public record ••• 
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There would be no need for this law 
if this was all the Legislature in­
tended •••• It is the entire decision 
making process that the Legislature 
intended to affect by the enactment 
of this Statute" (60 AD 2d 409, 414-
415). 

In its discussion of so-called •work sessions", the Appellate 
Division stated: 

"In further support of the fact that 
the Open Meetings Law was intended to 
apply to all discussions of a public 
body of matters pending before it, we 
need only look to the provisions made 
for executive sessions •••• Common 
sense alone dictates that the provisions 
for executive sessions are meaningless, 
or at best superfluous, if a public body 
can hold a 'work session' without paying 
heed to the Open Meetings Law" (id, at 
417). 

9 In short, I believe that the decisions of the Appellate 

• 

Division and the Court of Appeals indicate that when a quorum of 
a public body convenes to discuss public business, there is no 
distinction between a •workshop" or a "work session" and a 
"meeting", whether or not there is an intent to take action, and 
regardless of the manner in which a gathering is characterized. 

Third, in my opinion, discussions of matters relative to a 
city budget or a tentative city budget clearly constitute the 
conduct of public business. Therefore, I believe that the 
gathering of all members of the city council at a "work session" 
to discuss the city budget and/or tentative budget, such as you 
have described, would be a" meeting" subject to the Open Meetings 
Law. 

Fourth, meetings must be conducted open to the public, 
except to the extent that one or more of the grounds for execu­
tive session may appropriately be invoked pursuant to paragraphs 
(a) through (h) of section 105(1). Thus, in response to your 
first question, I believe that work sessions attended by a quorum 
of the City Council, involving the city budget should be held 
open to the public except to the extent that any of the grounds 
for executive session are applicable. 

Fifth, you also inquire as to whether the Council is 
allowed to go into executive session to discuss the tentative 
city budget. Section 105 of the Law sets forth the procedural 
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requirements for entering into an executive session and specifi­
cally enumerates the purposes for which an executive session may 
be conducted. In my opinion, the statute indicates that a motion 
to enter into an executive session must be made during an open 
meeting, the motion must indicate in general terms the subject or 
subjects to be considered and the motion must be carried by a 
majority vote of the total membership of the public body. 
Further, section 105 specifies and limits the topics that may be 
considered during an executive session. 

Unless the procedure for entry into an executive session 
is followed, and unless the subject matter to be discussed falls 
within the scope of one or more of the grounds for entry into an 
executive session, I do not believe that a public body may pro­
perly convene an executive session. In my view, it is unlikely 
that a discussion of budgetary matters would fall under any of 
the enumerated purposes. Therefore, I believe it is improbable 
that the City Council could properly go into executive session to 
discuss the tentative budget. 

Sixth, you ask what recourse a member of the public has 
against a public body which may have violated the Open Meetings 
Law. The enforcement provisions for the Law are set forth in 
section 107 which states in part that: 

"Any aggrieved person shall have stand­
ing to enforce the provisions of this 
article against a public body by the 
commencement of a proceeding pursuant 
to article seventy-eight of the civil 
practice law and rules, and/or an 
action for declaratory judgement and 
injunctive relief. In any such action 
or proceeding, the court shall have 
the power, in its discretion, upon 
good cause shown, to declare any ac­
tion or part thereof taken in viola­
tion of this article void in whole or 
in part." 

Additionally, under section 107, the court has the discretion to 
award costs and reasonable attorney fees to the successful party. 

Finally, for your use and information, I am enclosing 
copies of the Open Meetings Law, "Your Right to Know", which 
describes the Freedom of Information and Open Meetings Law, and 
"A Pocket Guide to New York's Open Government Laws". 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:DAK:ew 

Enc. 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

~~k~~-~~~ 
BY Deborah A. Kahn 

Assistant to the Executive 
Director 

cc: City Council, City of Little Falls 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Ms. Norjen: 

I have received your letter of May 5 and the materials 
attached to it. You specified that you wrote to this office in 
your capacity, individually, as a member of the Republic Airport 
Commission (RAC) , and not on behalf of the Commission "as a 
whole". 

You referred to and enclosed a copy of a letter that you 
sent to the Chairman of the Commission on March 17, in which you 
sought a legal opinion "on the appropriateness of conducting an 
executive session on a topic identified during public session as 
'various communications'." You added in that letter that "the 
topic was identified during executive sess ion as a category 'f' 
of the 'Open Meetings Law'." As such, you have raised the follow­
ing questions: 

"l. Is it appropriate to enter into 
Executive Session to discuss a topic 
identified in public as 'various com­
munications'? 

2. Is it sufficient to publically iden­
tify the purpose for and Executive Ses­
sion as 'category f'? 

3. Specifically, how must the purpose 
for entering Executive Session, be iden­
tified to the public? (What i s the appro­
priate language?) 
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4. Commissioners are peers who share 
an equal rather than a superior/subor­
dinate relationship; therefore, do any 
of the items of Section 100, subd. 1, 
par. f, apply to discussion of a Com­
missioner? 

5. Does the RAC have the authority to 
censure a member? 

6. If the topic of censure is discussed 
by RAC, should the discussion take place 
in Open or Executive Session? 

7. Does RAC Resolution 84-18 (enc.} pre­
vent a Commissioner from issuing a dissent­
ing opinion (enc.} or otherwise communi- .· 
eating with the public or elected officials 
on airport issues? 

8. May a vote to enter into Executive 
Session be taken at a meeting designated 
as a workshop?" 

- Several of your questions can be answered by means of the 
Open Meetings Law and its judicial interpretation; others, 
however, fall outside the scope of the jurisdiction or expertise 
of the committee, for they do not pertain to the Open Meetings 
Law. 

First, as a general matter, the Open Meetings Law is based 
upon a presumption of openness. Stated differently, meetings of 
public bodies must be conducted open to the public, except to the 
extent that an executive session may be convened pursuant to 
section 105 of the Law. 

Second, the Law prescribes a procedure that must be accom­
plished during an open meeting prior to entry into an executive 
session. Specifically, the introductory language of section 
105(1} states that: 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appropri­
ate public moneys ••. " 
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Further, paragraphs (a) through (h) of section 105(1) specify and 
limit the topics that may appropriately be considered during an 
executive session. 

Third, in terms of the sufficiency of a motion for entry 
into an executive session, I do not believe that a motion indi­
cating that the topic to be discussed involves "various 
communications" would, according to case law, comply with the 
Law. Similarly, a motion to enter into executive session under 
"category f" would not in my view comply. As stated in Daily 
Gazette v. Town Board, Town of Cobleskill, "any motion to go 
into executive session must 'identify the general area' to be 
considered. It is insufficient to merely regurgitate the statu­
tory language" [444 NYS 2d 44 (1981)]. Therefore, neither a 
citation of "various communications" nor "category f" would in my 
view satisfy the requirements of the Law. 

Paragraph (f) of section 105(1) states that a public body 
may enter into an executive session to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ­
ment, promotion, demotion, disci­
pline, suspension, dismissal or re­
moval of a particular person or 
corporation." 

It has been advised that a motion to discuss "personnel", 
for example, without more, is inadequate. A motion to go into 
executive session under section 105(1) (f) should contain two 
components: the term "particular" to indicate that the discus­
sion focuses upon a specific individual as opposed to personnel 
generally; and reference to one of the categories described in 
that provision, such as the employment history or a matter lead­
ing to the appointment. As such, a proper motion might be "I 
move to enter into executive session to discuss a matter leading 
to the discipline of a particular person". To protect the pri­
vacy of the person who is the subject of the discussion, that 
person need not be identified in the motion [see Doolittle, 
Matter of v. Board of Education, Sup. Ct., Chemung Cty., July 
21, 1981]. 

Fourth, several of your questions relate to whether the 
RAC may censure one of its own members. In this regard, I am not 
sufficiently familiar with the RAC and its powers and duties to 
offer an opinion. Assuming that it may censure one of its 
members, it appears that section 105(1) (f) would serve as a basis 
for entry into an executive session. It is noted, too, that 
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section 105(1) states that a public body may enter into an execu­
tive session to discuss certain topics. There is no obligation, 
however, to conduct an executive session, even if a ground for 
entry into an executive session may be asserted. 

Fifth, you asked whether a vote to enter into an executive 
session may be taken "at a meeting designated as a workshop". If 
a quorum of a public body convenes to conduct public business at 
a "workshop" or similar gathering, even if there is no intent to 
take action, such a gathering constitutes a "meeting" subject to 
the Open Meetings Law in all respects [see Orange County Publica­
tions v. Council of the City of Newburgh, 60 AD 2d 409, aff'd 45 
NY 2d 947 (1978)]. Consequently, in the case of a "workshop"j a 
public body has the same obligations to comply with the Open 
Meetings Law in terms of openness as a "formal" meeting~ it also 
has the same authority to enter into an executive session. 

Lastly, you asked whether RAC resolution 84-18 prevents a 
"Commissioner from issuing a dissenting opinion or otherwise 
communicating with the public or elected officials on airport 
issues". The resolution states in relevant part that "the Chair­
man or his designee, upon the call of duty, [shall] be the offi­
cial spokesperson of the Commission expressing the Commissioner's 
viewpoints and actions as a whole". From my perspective, unless 
a statute specifically prohibits the making of the type of com­
munication that you described, no such prohibition exists, so 
long as it is clear that a member clearly indicates that his or 
her comments should be considered as his or her own, and that the 
comments should not be construed as those of the Commission as a 
whole. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: John van schoor, Chairman 

Sincerely, 
Q ! " _, 

~\~.:J:·.l. ru.t'----_ 
Robert J. Freeman 
Executive Director 

Ross Pusatere, Office of Counsel 
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May 27, 1986 

Hon. Peter Iasillo 
Mayor 
Village of Port Chester 
Port Chester, NY 10573 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
except as otherwise indicated, 

Dear Mayor rasillo: 

I have received your letter of May 5, in which you re­
quested a "final determination" concerning a gathering held by 
certain members of the Board of Trustees of the Village of Port 
Chester on April 22. 

Attached to your letter is a statement in which you ques­
tioned "the legality of a meeting held by the majority members of 
the Board ••• " Specifically, you wrote that: 

"After the conclusion of a legally 
constituted budget work session by 
the full Board of Trustees, this 
legal open meeting of the entire 
Board was concluded and adjourned. 
After the Mayor and Trustees Branca 
and Gianfrancesco left the meeting, 
the majority members of the Board 
(Trustees Fusco, Mutino, Sapione 
and Coletti) continued to meet in 
an illegal meeting to continue dis­
cussions on the budget without the 
minority members present. They also 
demanded that Village Manager Ritchie, 
Clerk Falanka, Treasurer Cotte, 
Accountant Munnick and Corporation 
Counsel Mann also remain to continue 
the discussions". 
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In this regard, I offer the following comments. 

First, the Committee on Open Government is authorized to 
"issue advisory opinions" concerning the Open Meetings Law (see 
section 109). The Committee does not have the authority to rend­
er what might be characterized as a "final determination". 

Second, some time after our conversation, I received a 
call from Mr. Mann, Corporation counsel, who presented a some­
what different view of the facts. If my recollection is correct, 
Mr. Mann stated that some of the members, as well as himself, 
remained present after the adjournment of the meeting for a brief 
period during which those present discussed various matters for 
approximately ten minutes. He indicated that any member of the 
public could also have been present. 

Under the circumstances, since there are conflicting views 
of the facts, I could not conjecture as to whose rendition is 
more accurate than the other. As a general matter, it is noted 
that the definition of "meeting" [see section 102(1)]·has been 
expansively interpreted by the courts. In a landmark decision 
rendered in 1978, the Court of Appeals found that the term 
"meeting" includes any gathering of a quorum of a public body for 
the purpose of conducting public business whether or not there is 
an intent to take action [see Orange County Publications y, 
Council of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 
(1978)]. 

If a majority of the Board met after the adjournment, by 
design, to discuss public business, it would appear that such a 
gathering constituted a new "meeting" held in violation of the 
Open Meetings Law. However, if there was no intent to discuss 
public business, as a body, but merely a brief conversation held 
while people were in the process of leaving, it is doubtful, in 
my view, that such a gathering would have constituted a 
"meeting". If that was so, I do not believe that there would 
have been a violation. 

In short, whether or not those present at the gathering in 
question violated the Open Meetings Law is unclear and is depend­
ent upon the presences of specific facts, which are also unclear. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 
cc: Board of Trustees 

Mr. Mann 

Sincerely, 

~i :1" ~- {" 
r't •· > } . (-'\,L---

0 ert J. Freeman --
Executive Director 
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May 27, 1986 

Alexandra J. Lane 
Supervisor 
Town of Warsaw 
Warsaw, NY 14569 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Supervisor Lane: 

I have received your letter of May 7 in which you raised 
questions regarding the Open Meetings Law. Your interest in 
complying with the Law is much appreciatea. 

According to your letter, members of the Town Board have 
raised the following questions: 

"l. Is it improper to call more than 
one 'executive session' during a Board 
meeting? 

2. Is a Town Board required to allow 
citizens to speak at a Town.Board meet­
ing if they have not previously requested 
permission? Can a limit be set on the 
time a citizen is allowed to address the 
Board? 

3. What is required in terms of minutes 
for matters discussed in executive ses­
sion? Are those minutes a part of the 
reqular rneetino or are thev m?intainea 
separately?" 

In this regard, I offer the following comments. 
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First, there is nothing in the Open Meetings Law that 
limits the number of executive sessions that may be conducted 
during the course of a meeting of a public body. It is noted 
that section 102(3) of the Law defines "executive session" to 
mean a portion of an open meeting during which the public may be 
excluded. Further, section 105(1) prescribes a procedure to be 
followed during an open meeting before an executive session may 
be conducted. Specifically, the cited provision states in rele­
vant part that: 

"Upon a majority vote of its total 
membership, taken in an open meet­
ing pursuant to a motion identify­
ing the general area or areas of 
the subject or subjects to be con­
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only, provided, 
however, that no action by formal 
vote shal~ be taken to appropriate 
public moneys •.. " 

Based upon the language quoted above, a motion to enter into an 
executive session may identify one area of discussion, or it may 
identify more than one topic to be discussed during an executive 
session. In addition, a public body might conduct an executive 
session, return to an open meeting, and later determine that 
another subject has arisen that may appropriately be considered 
during an executive session. In such a situation, the procedure 
described above would also be applicable, and another executive 
session could be held. As you are aware, paragraphs (a) through 
(h) of section 105(1) specify and limit the topics that may 
appropriately be discussed during an executive session. 

Second, with respect to citizens speaking at meetings, the 
Open Meetings Law is silent regarding public participation. 
Consequently, it has consistently been advised that the Open 
Meetings Law does not confer a right on the public to speak or 
otherwise participate at meetings. However, a public body may in 
my opinion permit the public to participate if it chooses to do 
so. Presumably, when a public body seeks to permit public 
participation, it carries out such a policy by means of reason­
able rules that treat all members of the public equally. I be­
lieve that such a rule could lirnjt the amount of tjme DPr~ittPd 
to an individual to speak. 

And third, as a general matter, a public body may vote to 
take action during a properly convened executive session, so long 
as the vote does not involve the appropriation of public monies. 
In a case in which action is taken during an executive session, 
section 106(2) states that: 
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"Minutes shall be taken at execu­
tive sessions of any action that is 
taken by formal vote which shall con­
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereon; pro­
vided, however, that such summary 
need not include any matter which 
is not required to be made public 
by the freedom of information law 
as added by article six of this 
chapter." 

Whether minutes of executive sessions are kept separately or as 
part of "regular" minutes is likely a matter of your discretion. 
It is noted that subdivision (3) of section 106 states that 
minutes of executive sessions must be prepared and made available 
within one week of the date of the executive sessions. In addi­
tion, it is important to point out that, if an executive session 
is held and no action,is taken, minutes need not be prepared. 

As you requested, enclosed are six copies of "Your Right 
to Know", which describes the provisions of the Freedom of Infor-

- mation and Open Meetings Laws. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jrn 

Encs. 

Sincerely, 

) ( ·\• I 

j ·\ -_,_. ' \ . t ·,.,._ ··-----.... r. -'l., ·J ..... ..:_ - ----... 

Rbbert J. Freeman 
Executive Director 
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May 27, 1986 

Mr. Jim Kenyon 
Reporter 
WSTM-TV 
1030 James Street 
Syracuse, NY 13203 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the ~acts presented in your correspondence. 

Dear Mr. Kenyon: 

I have received your letter of May 7 in which you raised 
questions concerning the Freedom of Information and Open Meetings 
Laws. 

According to your letter and the correspondence attached 
to it, you requested records pertaining to "tests of air and 
ceiling samples" conducted at Hancock Airport. You expressed the 
belief that samples were tested in the 1970's "for asbestos and 
other harmful materials". You were informed by Dennis s. 
Lerner, Assistant Corporation Counsel, that the information is 
not subject to disclosure under the Freedom of Information Law 
"because these are interdepartmental materials which are not 
final determinations". As such, he denied the request on the 
basis of section 87(2) (g) of the Freedom of Information Law. 

The remaining issue deals with the status of an "Asbestos 
Committee" under the Open Meetings Law. You wrote that: 

"The committee is comprised of a 
panel of Syracuse Department personnel, 
the Cornoratjon CounseJ. nrivate con­
sultants and a Syracuse Councilor. 
[You were] told their purpose is to in­
vestigate the asbestos problem at pub­
lic buildings throughout the city, in­
cluding Hancock Airport. The committee 
will make recommendations regarding the 
handling of these problems." 
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You were told that the meetings of the Committee could be closed 
because it is a "non-governmental body". 

In this regard, I offer the following comments. 

First, with respect to your request for records, it is 
noted that the Freedom of Information Law is based upon a pre­
sumption of access. Stated differently, all records of an agency 
are available, except to the extent that records or portions 
thereof fall within one or more grounds for denial appearing in 
section 87(2) (a) through (i) of the Law. 

Second, if the records are "interdepartmental materials", 
I would agree that section 87(2) (g}, one of the grounds for 
denial, is applicable. However, due to the structure of that 
provision, I believe that the information sought should be made 
available. Specifically, section 87{2} {g) states that an agency 
may withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu­
lations or data; 

11. instructions to staff that 
affect the public; or 

iii. final agency policy or de­
terminations ••• " 

It is noted that the language quoted above contains what in 
effect is a double negative. While inter-agency or intra­
agency materials may be withheld, portions of such mater-
ials consisting of statistical or factual information, in­
structions to staff that affect the public, or final agency 
policy or determinations must be made available. Under the cir­
cumstances, assuming that test results and analyses consist of 
"statistical or factual tabulation or data", they would be 
available under section 87{2) {g) (i), whether or not a "final 
determination" has been made. In other words, any of the the 
three types of information described in subparagraphs (i), (ii) 
or (iii) of section 87(2) (g) are accessible. In this instance, 
while the records sought might not be reflective of or related 
to any "final determination", they are nonetheless available to 
the extent that they consist of statistical or factual informa­
tion as described in section 87(2) {g) {i). 
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The second issue is more difficult in terms of providing 
specific direction, for there is no indication in your letter of 
the means by which the Asbestos Committee was created or the man­
ner in which its members may have been designated. 

For purposes of background, the Open Meetings Law is 
applicable to meetings of public bodies, and section 102(2) of 
the Law defines "public body" to mean: 

"any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two 
or more members, performing a govern­
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law, or committee or 
subcommittee or other similar body of 
such pub}ic body." 

If each condition described in the definition is present, the 
Committee in question would constitute a public body. 

On the basis of your letter, the Committee is an entity 
consisting of at least two members. While the act that created 
it might not refer to any quorum requirement, such a requirement 
might nonetheless exist in conjunction with section 41 of the 
General Construction Law. The cited provision states that an 
entity can carry out its duties only by means of a quorum, an 
affirmative vote of a majority of its total membership, "Whenever 
three or more public officers are given any power or authority, 
or three or more persons are charged with any public duty to be 
performed or exercised by them jointly or as a board or similar 
body ••. " Further, since you indicated that the Committee "will 
make recommendations" regarding the asbe~tos problem, it would 
appear that it "conducts public business" and "performs a govern­
mental function" for a public corporation, the City of Syracuse 
[see Syracuse United Neighbors v. City of Syracuse, 80 AD 2d 
984, appeal dismissed, 55 NY 2d 995 (1982)]. If those conditions 
are present, the Asbestos Committee would be a public body sub­
ject to the Open Meetings Law. However, as indicated earlier, 
without additional information, unequivocal advice regarding the 
status of the Committee cannot be offered. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 
I \ • : • /:c ,._·,1,i ~ '1 ' ( ,j;-----·- ,. 

Robert J. Freeman 
Executive Director 

RJF:jm 

cc: Dennis S. Lerner 
James Gelorrnini 
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Committee 
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May 28, 1986 

The staff of the·commi~tee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Johnson: 

I have received your letter of May 3, which reached this 
office on May 15. 

You expressed the belief that "a serious violation of the 
Open Meetings Law occurred in 1984" when the Senate majority 
conducted a closed meeting, "called a Republican caucus", to 
discuss legislation concerning toxic torts. 

In this regard, I offer the following comments. 

First, when an aggrieved person initiates a suit under the 
Open Meetings Law, the vehicle generally is a proceeding 
commenced under Article 78 of the Civil Practice Law and Rules. 
The statute of limitations for the initiation of such a 
proceeding is four months. Since the event in question occurred 
nearly two years ago, I do not believe that any legal action 
could now be commenced. 

Second, the Open Meetings Law has, since its enactment, 
exempted "political caucuses" from its coverage. Further, based 
on an amendment enacted a year ago, the type of gathering that 
you described could be closed. Specifically, section 108(2) of 
the Open Meetings Law provides that the Law does not apply to: 
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"a. deliberations of political com­
mittees, conferences and caucuses. 

b. for purposes of this section, the 
deliberations of political committees, 
conferences and caucuses means a pri­
vate meeting of members of the senate 
or assembly of the state of New York, 
or the legislative body of a county, 
city, town, or village, who are mem­
bers or adherents of the same political 
party, without regard to (i) the sub­
ject matter under discussion, including 
discussions of public business, (ii) the 
majority or minority status of such 
political committees, conferences and 
caucuses or (iii) whether such political 
committees, conferences and c.a.ucuses 
invite staff or guests to participate in 
their deliberations ••• " 

As such, while I appreciate you concerns, I do not believe 
that the Open Meetings Law-can serve as a basis for challenging 
the activities of the Senate majority that you described. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to conctact me. 

RJF:ew 

Sincerely, 
I .-, t~•~t :-r -r~_,\_J 

o ert J. Freema~ 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
except as otherwise indicated. 

Dear Mayor Siegel: 

As you are aware, I have received your letter of May 14 in 
which you requested an advisory opinion. 

The facts, as I understand them, are as follows. Approxi­
mately two years ago, there was a proposed development of two 
minor subdivisions in the Village of Brookville. Based upon our 
telephone conversation, the subdivisions involved two units in 
one case, and four in the other. You also stated that the County 
Health Department obtains jurisdiction to approve or disapprove 
subdivisions when there are five or more units. As such, two 
years ago, you received letters from the Health Department and 
the County Planning Commission indicating that neither had 
jurisdiction. Nevertheless, in April of this year, you received 
a letter from Mr. Stanley Juczak of the Land Resource Management 
Bureau of the County Board of Health indicating that the develop­
ments were 8 being judged illegal by his department because they 
had not been notified". When you questioned the apparent 
reversal, "his response was that he received a phone call". 
Thereafter, you requested records concerning the issue under the 
Freedom of Information Law. The request was denied based upon a 
contention that the records are "Part ot Investigatory F'iles". 
It is your view that, as chief executive officer of the Village, 
you are entitled to the records. 

In this regard, I offer the following comments. 
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First, the phrase "part of investigatory files" appeared 
in the Freedom of Information Law as originally enacted in 1974 
[see original Freedom of Information law, section 88(7) (d)]. 
Under the original statute, an agency could withhold records that 
were "part of investigatory files compiled for law enforcement 
purposes". However, in 1977, the original statute was repealed 
and replaced with a completely revised version, effective January 
1, 1978. 

Second, as a general matter, the Freedom of Information 
Law is based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. 

The provision most closely associated with the former 
exception concerning "investigatory files" is section 87(2) (e), 
which states that an agency may withhold records that: 

"are compiled for law enforcement pur-
poses and which, if disclosed, would: 

i. interfere with law enforcement in­
vestigations or judicial proceedings; 

11. deprive a person of a right to a 
fair trial or impartial adjudication; 

iii. identify a confidential source or 
disclose confidential information re-
lating to a criminal investigation; or 

iv. reveal criminal investigative tech-
niques or procedures, except routine 
techniques and procedures ... " 

Unlike the original provision, which excepted investigatory files 
compiled for law enforcement purposes irrespective of the status 
of an investigation, the language quoted above permits an agency 
to withhold records "compiled for law enforcement purposes" only 
to the extent that disclosure would result in the harm described 
in subparagraphs (i) through (iv) of section 87(2) (e). 

. .... .... .., 

appears to indicate that any "investigation" has been completed 
and that, therefore, section 87(2) (e) could not be asserted as a 
basis for withholding. Further, it is questionable in my view 
whether records maintained by the Planning Commission or Health 
Department regarding a subdivision could be characterized as 
records "compiled for law enforcement purposes". In short, it 
does not appear that section 87(2) (e) is applicable. 
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Third, you wrote that you are interested in knowing who 
contacted Mr. Juczak. If a record containing that information 
exists, it would be subject to rights of access. Without addi­
tional knowledge concerning the nature of the communication, it 
is difficult to provide specific direction. It appears that the 
only ground for denial of potential significance might be section 
87(2) (b), which states that an agency may withhold records or 
portions thereof when disclosure would constitute "an unwarranted 
invasion of personal privacy". However, it is possible that 
there may be no privacy considerations, particularly if the call 
was made by a public employee. 

Fourth, viewing the matter from a different perspective, 
it appears that one or perhaps two public bodies might have been 
involved in the decision-making process regarding the 
subdivisions. In my view, both the County Planning Commission 
and Board of Health constitutes public bodies subject to the Open 
Meetings Law. If either or both of those entities took action, 
the nature of the action would be recorded by means of minutes 
required to be prepared pursuant to the Open Meetings Law. 
Specifically, section 106(1) of the Open Meetings Law provides 
that: 

"Minutes shall be taken at all open 
meeting of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and 
any other matter formally voted upon 
and the vote thereon." 

Further, section 106(3) requires that minutes of open meetings be 
prepared and made available within two weeks. As such, you might 
want to seek minutes, as well as other materials related to 
action taken. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 
:-i ;_i ·-0. -r i 

->:', 't ·,..11 l ,. , \. u -- · -
I \., \.., "'.' .._____ 

Robert J. Freeman 
PYPr11tivP n-i n:•rtnr 

RJF:jm 

cc: Nassau County Planning Commission 
Nassau County Board of Health 
Stanley Juczak 
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Mr. Michael Desmond 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence, 

Dear Mr. Desmond: 

I have received your letter of May 15 in which you re­
quested an advisory opinion under the Open Meetings Law. 

You asked that I comment with respect to an opinion 
prepared by Anthony D. Mancinelli at the request of Richard T. 
Swist, Executive Director of the Erie County Industrial Agency, 
concerning executive sessions held by the Board of the Agency. 
In a reference to a specific lease, Mr. Mancinelli wrote that 
the lease "was considered and approved in Executive Session 
because financial or credit information relating to a particular 
corporation might have been discussed ••• " (emphasis added). In 
a more general discussion of policy, it was stated that: 

"The main types of actions .taken 
in Executive Sessioni namely, In­
ducement Resolutions, Special Reso­
lutions and Bond Sale Resolutions 
all could involve the discussion of 
credit histories or other financial 
information of particular corpora­
tions. Additionally, none of these 
actions are actions to appropriate 
public monies. Therefore, it has 
always been the Agency's justifiable 
position that these matters should 
be considered and acted upon in Execu­
tive Session rather than in the Public 
session" (emphasis added). 

In this regard, I offer the following observations. 
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First, as a general matter, the Open Meetings Law is based 
upon a presumption of openness. Stated differently, meetings of 
public bodies must be conducted open to the public, except to the 
extent that a public body engages in a discussion of one or mo~e 
of the topics described in paragraphs (a) through (h) of section 
105(1) of the Law. 

Second, it appears that the relevant ground for entry into 
an executive session in terms of Mr. Mancinelli's opinion is 
section 105(1) (f). That provisions permits a public body to 
enter into an executive session to discuss: 

"the medical, financial, credit 
or employment history of a parti­
cular person or corporation, or 
matters leading to the appointment, 
employment, promotion, demotion, 
discipline, suspension, dismissal 
or removal of a particular person 
or corporation ••• " 

From my perspective, the capacity to enter into executive 
session, as stated by Mr. Mancinelli, is overbroad. A discussion 
of a particular transaction often involves a variety of issues. 
During the course of a discussion, perhaps one or more among 
those issues would qualify for entry into an executive session; 
however, the remainder of the discussion might not qualify for 
consideration during an executive session and should, therefore, 
be conducted during an open meeting. More specifically, Mr. 
Mancinelli referred to the possibility that the financial or 
credit history of a particular corporation "might have been 
discussed", or that various topics "could involve" such a 
discussion. In my opinion, the mere possibility that a ground 
for entry into an executive session might arise does not permit 
an executive session to be held. Unless and until the financial 
or credit history of a particular corporation become~ the subject 
of discussion, an executive session could not in my view be 
conducted. Further, assuming that when the discussion of the 
financial or credit history of a particular corporation has 
ended, the board should return to an open meeting for the re­
mainder of its discussion and, depending upon specific circum­
stances, to vote. 

Lastly, in the event that action is taken during an execu­
tive session, section 106 of the Open Meetings Law requires that 
minutes indicating the nature of the action taken, the date and 
the vote be prepared and made available within one week. When 
action is taken during an open meeting, minutes must be prepared 
within two weeks. 



,. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Richard T. Swist 
Anthony D. Mancinelli 

Sincerely, 

/h be'-{: 1 , lAJ,.____ 
Robert J. Freeman · 
Executive Director 
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Mr. Emanuel 
T 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Mr. Weldler: 

I have received your letter of May 21 concerning minutes 
of meetings. 

As a member of the Town Board of the Town of Ramapo, you 
wrote that you (the Board) "are now being asked to approve the 
minutes of May 1985". You added that "this indicates that the 
minutes are not available to the public until a year has 
elapsed". 

You have requested advice on the matter and, in this 
regard, I offer the following comments. 

First, as you may be aware, the Open Meetings Law requires 
that minutes of meetings of public bodies be prepared and made 
available. It is noted that section 106 of that statute provides 
what might be characterized as minimum requirements concerning 
the contents of minutes . More specifically, the cited provision 
states that: 

"1. Minutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and any 
other matter formally voted upon and the 
vote thereon • 
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"2. Minutes shall be taken at executive 
sessions of any action that is taken by 
formal vote which shall consist of a re­
cord or summary of the final determination 
of such action, and the date and the vote 
thereon; provided, however, that such 
summary need not include any matter which 
is not required to be made public by the 
freedom of information.law as added by 
article six of this chapter. 

"3. Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of the 
freedom of information law within two 
weeks from the date of such meeting ex­
cept that minutes taken pursuant to sub­
division two hereof shall be available 
to the public within one week from the 
date of the executive session." 

In view of the foregoing, it is clear in my opinion that minutes 
of open meetings must be prepared and made available within two 
weeks of the meetings to which they pertain. 

second, while the Open Meetings Law does not require that 
minutes be approved, it is recognized that many public bodies 
routinely review minutes prepared by a clerk, for example, and 
officially vote to approve them. In the event that minutes have 
not been approved, to comply with the Open Meetings Law, it has 
consistently been advised that minutes be prepared and made 
available within two weeks, and that if the minutes are 
unapproved, they may be marked "unapproved", "draft" or 
"non-final", for example. By so doing within the requisite time 
limitations, the public can generally know what transpired at a 
meeting; concurrently, the public is effectively notified that 
the minutes are subject to change. 

Lastly, you asked flwhat procedure [you] should follow if 
[you] do not receive compliance". Section 107 of the Open Meet­
ings Law provides guidance regarding the enforcement of the Law. 
Specifically, section 107(1) states in relevant part that: 

"Any aggrieved person shall have 
standing to enforce the provisions 
of this article against a public body 
by the commencement of a proceeding 
pursuant to article seventy-eight of 
the civil practice law and rules, 
and/or an action for declaratory 
judgment and injunctive relief." 
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It is my hope, however, that this opinion will serve to gain 
compliance with the Law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

:f~{-S. f:."'-"""-.u ----, 

Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions, Toe ensuing staf( advisory opinion is 
based solely upon the facts presente~ in your correspondence, 

Dear Mr. Kaufmann: 

I have received your recent letter in which you requested 
an advisory opinion under the Open Meetings Law. 

Specifically, you wrote that: 

"On Saturday, May 24, The Saratoga 
Springs Planning Board met. Prior 
to their public meeting they gathered 
in the city planners office for an 
'informal discussion' of the issue 
for which the formal meeting had been 
called. At 10:00 A.M~ they entered 
the meeting room. The chairman of 
the Planning Board, Mr. William 
Cummings, announced that there would 
be no public input allowed and that 
they would proceed immediately to a 
vote. Inspite of public protest he 
simply read the resolution, recieved 
[sic] the necessary second, called 
for yeas and nays, proclaimed the · 
resolution as passed and adjourned 
the meeting. 

"A witness in the planning office 
overheard the full board discuss the 
proposed action prior to the meeting. 
With the exception of the Chair's 
statement, there was no discussion 
of the resolution whatsoever at the 
meeting." 
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You asked whether, assuming that your description of the 
facts is accurate, there was a "violation of the Open Meetings 
Law". In this regard, I offer the following comments. 

First, although the gathering was described as "informal", 
I believe that it was nonetheless subject to the Open Meetings 
Law in all respects. It is emphasized that the definition of 
"meeting" [see Open Meetings Law, section 102{1)] has been broad­
ly interpreted by the courts. In a landmark decision rendered in 
1978, the Court of Appeals, the state's highest court, found that 
any gathering of a quorum of a public body for the purpose of 
conducting public business is a "meeting" that must be convened 
open to the public, whether or not there is an intent to take 
action and regardless of the manner in which a gathering may be 
characterized [see Orange County Publications v. Council of the 
City~of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 

I would like to point out that the decision rendered by 
the Court of Appeals was precipitated by contentions made by 
public bodies that so-called "work sessions" and similar gather­
ings held for the purpose of discussion, but without an intent to 
take action, fell outside the scope of the Open Meetings Law. In 
discussing the issue, the Appellate Division, whose determination 
was unanimously affirmed by the Court of Appeals, stated that: 

"We believe that the Legislature in­
tended to include more than the mere 
formal act of voting or the formal 
execution of an official document. 
Every step of the decision-making 
process, including the decision it­
self, is a necessary preliminary to 
formal action. Formal acts have 
always been matters of public record 
and the public has always been made 
aware of how its officials have voted 
on an issue. There would be no need 
for this law if this was all the 
Legislature intended. Obviously, 
every thought, as well as every affirm­
ative act of a public official as it 
relates to and is within the scope of 
one's official duties is a matter of 
public concern. It is the entire 
decision-making process that the Legis­
lature intended to affect by the enact­
ment of this statute" (60 AD 2d 409, 
415) • 



• 

Mr. John Kaufmann 
June 9, 1986 
Page -3-

The court also dealt with the characterization of meetings 
as "informal", stating that: 

"The word 'formal' is defined merely 
as 'following or according with es­
tablished form, custom, or rule' 
(Webster's Third New Int. Dictionary). 

We believe that it was inserted to 
safeguard the rights of members of a ._ 
public body to engage in ordinary socia~· 
transactions, but not to permit the use 
of this safeguard as a vehicle by which 
it precludes the application of the law 
to gatherings which have as their true 
purpose the discussion of the business 
of a public body" (id.). 

Based upon the clear direction given by the courts, the 
gathering of May 24 in my op1n1on should have been held in accor­
dance with the Open Meetings Law. 

Second, every meeting of a public body must be preceded by 
notice of the time and place of the meeting. Section 104(1) of 
the Law pertains to meetings scheduled at least a week in advance 
and requires that notice be given to the news media (at least 
two) and to the public by means of posting in one or more 
designated, conspicuous public locations not less than 
seventy-two hours prior to such meetings. Section 104(2) per­
tains to meetings scheduled less than a week in advance and re­
quires that notice be given to the news media and to the public 
by means of posting in the same manner as prescribed in section 
104(1) "to the extent practicable" at a reasonable time prior to 
such meetings. Therefore, it is reiterated that notice must be 
provided prior to all meetings, regardless of whether the meet-· 
ings are considered formal or otherwise. 

Third, the Open Meetings Law is based upon a presumption 
of openness. All meetings of public bodies must be conducted 
open to the public except to the extent that one or more grounds 
for executive session may be applicable. Moreover, a public body 
must follow a procedure prescribed by the Law during an open 
meeting before it may enter into a closed or "executive session". 
Specifically, section 105(1) of the Open Meetings Law states in 
relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a pub-
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lie body may conduct an executive 
session for the below enumerated pur­
poses only ••• " 

In view of the foregoing, it is clear in my view that an 
executive session is not separate and distinct from an open 
meeting, but rather that it is a portion of an open meeting 
during which the public may be excluded. It is also clear that 
a public body cannot enter into an executive session to discuss 
the subject of its choice. On the contrary, an executive session 
may be held only to discuss a subject listed in the Open Meetings 
Law as appropriate for discussion behind closed doors. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

l~_J.l 
Robert J. Freeman 
Executive Director 

- RJF:jm 

cc: William Cummings 

• 
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Powell 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mrs. Powell: 

I have received your letter of May 27 in which you raised 
a series of issues pertaining to the Open Meetings and Freedom of 
Information Laws. 

The majority of your questions concern executive sessions 
held by the Board of Education of the Roosevelt Union Free 
School District to discuss "personnel". In this regard, I offer 
the following comments. 

First, as a general matter, the Open Meetings Law is based 
on a presumption of openness. All meetings of public bodies must 
be conducted open to the public, ex.cept to the extent that an 
executive session may be convened in accordance with section 105 
of the Law. Further, it is noted that in a landmark decision 
rendered in 1978, the Court of Appeals, the state's highest 
court, found that the term "meeting" includes any gathering of a 
quorum of a public body for the purpose of conducting public 
business, whether or not there is an intent to take action and 
regardless of the manner in which a gathering may be charac­
terized [see Orange County Publications v. Council of the City 
of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 

Second, the phrase "executive session" is def i ned in sec­
tion 102(3) of the Open Meetings Law to mean a portion of an open 
meeting during which the public may be excluded. As such, an 
executive session is not separate and distinct from a meeting, 
but rather is a portion of an open meeting. The Law also con­
tains a procedure that mus t be accomplished during an open meet­
ing before an executive session may be held. Specifically, sec­
tion 105(1) states in relevant part that: 
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"[U]pon a majority vote of its 
total membership, taken in an 
open meeting pursuant to a motion 
identifying the general area or 
areas of the subject or subjects 
to be considered, a public body 
may conduct an executive session 
for the below enumerated purposes 
only ••• " 

Third, the focal point of your inquiry concerns the suf­
ficiency of motions to enter into executive sessions and the 
nature of the discussions that transpire during executive 
sessions. It appears that a variety of issues have been consi­
dered during executive sessions following a motion to discuss 
"personnel matters•. For example, following a recent District 
vote on the budget and the selection of Board members, issues 
arose concerning bussing students to the polls. As I understand 
your letter, after some discussion of the issues, the Board went 
into an executive session on the ground that "it's personnel." 

It is noted that, under the Open Meetings Law as origi­
nally enacted, the so-called "personnel" exception for executive 
session differed from the language of the analagous exception in 
the current Law. In its initial form, section 105(1) (f) of the 
Open Meetings Law permitted a public body to enter into an execu­
tive session to discuss: 

" ••• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ••• " 

Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
in a tangential manner or in relation to policy concerns. 
However, the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy under the guise of privacy. 

In an attempt to clarify the Law, the Committee recom­
mended a series of amendments to the Open Meetings Law, several 
of which became effective on October 1, 1979. The recommendation 
made by the Committee regarding section 105(1) (f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 
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" ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ­
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• " 
{emphasis added). 

Due to the insertion of the term "particular" in section 105(1) 
{f), I believe that a discussion of "personnel" may be considered 
in an executive session only when the subject involves a parti­
cular person or persons, and only when one or more of the topics 
listed in section 105(1) (f) are considered. The issue that you 
described concerning the bussing of students to the polls would 
not in my view have been proper under the "personnel" ground for 
entry into executive session, or any other grounds. 

Further, judicial decisions indicate that a motion con­
taining a recitation of the language of the grounds for executive 
session or "personnel", for example, without more, fails to com­
ply with the Law. For instance, in reviewing minutes that re­
ferred to various bases for entry into executive session, it was 
held that: 

"[T]he minutes of the March 26, 1981 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 'negotiations' with­
out further amplification. On May 
28, 1981, the Board again entered 
into executive session on two 
occasions. The reasons given for 
doing so were to discuss a 'legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again, on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters'. 

"We believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel', 'negotiations', or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[1] • 
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"With respect to 'personnel', Public 
Officers Law section 100[1] [fl per­
mits a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee on Public 
Access to Records has stated that 
this exception to the open meetings 
law is intended to protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the statute matters re­
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
particular individual, the Board 
should not be required to reveal the 
identity of the person but should 
make it clear that the reason for 
the executive session is because 
their discussion involves a 
'particular' person ••• 

"Concerning 'negotiations', Public 
Officers Law section 100[1] [e) per­
mits a public body to enter execu­
tive session to discuss collective 
negotiations under Article 14 of the 
Civil Service Law. As the term 
'negotiations' can cover a multitude 
of areas, we believe that the public 
body should make it clear that the 
negotiations to be discussed in 
executive session involve Article 14 
of the Civil Service Law" [Doolittle 
v, Board of Education, Sup. Ct., 
Chemung Cty., Oct. 20, 1981; see 
also Becker v. Town of Roxbury, 
Sup. Ct., Chemung Cty., April 1, 
1983] . 

In another case in which a ground for executive session 
was quoted from the Law, the Court stated that: 
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" ••• any motion to go into executive 
session must 'identify the general 
area' to be considered. It is insuf­
ficient to merely regurgitate the 
statutory language; to wit, 'discus­
sions regarding proposed, pending or 
current litigation.' This boilerplate 
recitation does not comply with the in­
tent of the statute. To validly con­
vene an executive session for discus­
sion of proposed, pending or current 
litigation, the public body must iden­
tify with particularity, the pending, 
proposed or current litigation to be 
discussed during the executive session. 
Only through such an identification will 
the purposes of the Open Meetings Law 
be realized. Democracy, like a precious 
jewel, shines most brilliantly in the 
light of an open government. The Open 
Meetings Law seeks to preserve this 
light" [emphasis added by court; Daily 
Gazette Co,, Inc, y, Town Board, Town of 
Cobleskill, 444 NYS 2d 44, 46 (1981)). 

The remaining issues that you raised pertain to rights of 
access to records under the Freedom of Information Law. Like the 
Open Meetings Law, the Freedom of Information Law is based on a 
presumption of access. All records of an agency are available, 
except those records or portions thereof that fall within one or 
more of the grounds for denial appearing in section 87(2) (a) 
through (i). 

With respect to budget information, section 1716 of the 
Education Law, entitled "Estimated expenses for ensuing year", 
states that: 

"It shall be the duty of the board of 
education of each district to present 
at the annual meeting a detailed 
statement in writing of the amount of 
money which will be required for the 
ensuing year for school purposes, 
specifying the several purposes and 
the amount for each. The amount for 
each purpose estimated necessary for 
payments to boards of cooperative 
educational services shall be shown 
in full, with no deduction of esti­
mated state aid. This section shall 
not be construed to prevent the board 
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from presenting such statement at a 
special meeting called for the purpose, 
nor from presenting a supplementary and 
amended statement or estimate at any 
time. Such statement shall be completed 
at least seven days before the annual or 
special meeting at which it is to be pre­
sented and copies thereof shall be pre­
pared and made available, upon request, 
to taxpayers within the district during 
the period of seven days immediately 
preceding such meeting and at such meet­
ing. The board shall also as a part of 
the notice required by section two 
thousand four of this chapter give no­
tice that a copy of such statement may 
be obtained by any taxpayer in the dis­
trict at each schoolhouse in the dis­
trict in which school is maintained 
during certain designated hours on each 
day other than a Saturday, Sunday or 
holiday during the seven days immediately 
preceding such meeting." 

Additionally, records prepared in the budget process, such 
as estimates and similar statistical or factual materials, must, 
according to case law, be made available under the Freedom of 
Information Law [see Dunlea v. Goldmark, 380 NYS 2d 496, aff'd 
54 AD 2d 446, aff'd with no opinion, 43 NY 2d 754 (1977)]. 

Lastly, you wrote that, when a request is made under the 
Freedom of Information Law, a form must be completed, and that 
requests must be approved by the Superintendent. 

I point out that, although an agency may require that a 
request may be made in writing, nothing in the Law refers to the 
use of a particular form. In short, it has been advised that any 
request made in writing that reasonably describes the records 
sought should suffice. 

With respect to an approval by the Superintendent, I di­
rect your attention to section 89(1) (b) (iii) of the Freedom of 
Information Law, which requires the Committee on Open Government 
to promulgate general regulations concerning the procedural as­
pects of the Law. In turn, section 87(1) requires the governing 
body of a public corporation, such as a school board, to adopt 
agency regulations consistent with the Law and the Committee's 
regulations, which are found in the New York Code of Rules and 
Regulations (21 NYCRR Pqrt 1401). One of the aspects of the 

• regulations involves the· designation of a "records access 
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officer", a person who has the duty of responding to requests 
made pursuant to the Freedom of Information Law. If the Super­
intendent is the designated records access officer, certainly 
that person's approval would be appropriate. If a different 
official has been designated as records access officer by the 
Board, that person is responsible for making an initial decision 
to grant or deny access. Nevertheless, there is nothing that 
would preclude one official from conferring with another prior to 
determining rights of access. 

Enclosed is "Your Right to Know", which describes both the 
Freedom of Information and Open Meetings Laws. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:ew 

Enc. 

cc: Board of Education 
Superintendent of Schools 

Sincerely, 

~ f, f /\J, __ 

Robert J. Freeman 
Executive Director 
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Barry Liebowitz, M.D. 
President 
Doctors Council 
21 East 40th Street 
8th Floor 
New York, NY 10016 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Dr. Liebowitz: 

I have received your letter of June 2 in which you re­
quested an advisory opinion under the Open Meetings Law. 

By way of background, you indicated that the Doctors 
Council, which you serve as President, represents attending phy­
sicians and dentists employed by the New York City Health and 
Hospitals Corporation, and that you "attend and monitor most 
meetings• of the Board of Directors of the Corporation. You 
wrote that the Board "has gone into 'Executive session' for long 
periods of time at all its recent meetings". To demonstrate your 
contention that topics discussed during executive session should 
have been considered in public, you attached minutes of a meeting 
held on April 11. 

Two aspects of the minutes are relevant to issues 
involving compliance with the Open Meetings Law. Specifically, 
the minutes state that: 

"After calling the meeting to order, 
Mr. Botnick entertained a motion to 
convene in Executive Session. The 
Board unanimously adopted the motion." 

The last portion of the minutes states that: 

nMr. Botnick reported on the discus­
sion which took place in the Execu­
tive Session. 
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- The Board was briefed on two matters 
involving EMS which received recent 
publicity. 

- The JCAH Article 28 review of Harlem 
Hospital was discussed. The concerns 
of Board members were expressed. 

- The Board requested the President to 
contact Columbia to make certain appro­
priate chairs and chiefs are available 
for the July 1st residency program. 

- On-going legal and personnel issues 
at Bronx Municipal Hospital were dis­
cussed." 

In this regard, I offer the following comments. 

First, as a general matter, the Open Meetings Law is based 
on a presumption of openness. All meetings of public bodies must 
be conducted open to the public, except to the extent that an 
executive session may be convened in accordance with section 105 
of the Law. Further, it is noted that in a landmark decision 
rendered in 1978, the Court of Appeals, the state's highest 
court, found that the term "meeting" includes any gathering of a 
quorum of a public body for the purpose of conducting public 
business, whether or not there is an intent to take action and 
regardless of the manner in which a gathering may be charac­
terized [see Orange County Publications v. Council of the City 
of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 

Second, the phrase "executive session" is defined in sec­
tion 102(3) of the Open Meetings Law to mean a portion of an open 
meeting during which the public may be excluded. As such, an 
executive session is not separate and distinct from a meeting, 
but rather is a portion of an open meeting. The Law also con­
tains a procedure that must be accomplished during an open meet­
ing before an executive session may be held. Specifically, sec­
tion 105(1) states in relevant part that: 

"[U]pon a majority vote of its 
total membership, taken in an 
open meeting pursuant to a motion 
identifying the general area or 
areas of the subject or subjects 
to be considered, a public body 
may conduct an executive session 
for the below enumerated purposes 
only ••. " 
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As indicated in the language quoted above, a motion to 
enter into an executive session must include reference to the 
"general area or areas of the subject or subjects to be 
considered" during the executive session. Based upon the 
minutes, the motion to convene an executive session failed to 
include any indication of the topics to be discussed. 

It is noted, too, that the Open Meetings Law specifies and 
limits the subject matter that may appropriately be considered 
during an executive session [see Open Meetings Law, section 
105(1) (a) through (h)]. Unless and until one or more of those 
topics may be discussed, a public body must in my view conduct 
its business in public. 

Third, with respect to the executive session held on April 
11, the topics described in the minutes appear to indicate that 
the majority of the discussion during the executive session, if 
not the session in its entirety, should likely have been con­
ducted in public. While two of the grounds for entry into an 
executive session might have been relevant, it is questionable, 
in my opinion, whether or to what extent those grounds might 
validly have been asserted. The two potential grounds for entry 
into an executive session pertained in terms of the minutes to 
"On-going legal and personnel issues". 

With respect to "legal issues", section 105(1) (d) of the 
Open Meetings Law permits a public body to enter into an execu­
tive session to discuss "proposed, pending, or current 
litigation". It has been held that the purpose of the 
"litigation" exception for executive session "is to enable a 
public body to discuss pending litigation privately, without 
hearing its strategy to its adversary through mandatory public 
meetings" [Weatherwax v. Town of Stony Point, 97 AD 2d 840, 841 
(9183); also Matter of Concerned Citizens to Review Jefferson 
Val. Mall v, Town Board, 83 Ad 2d 612, 613, appeal dismissed, 
54 NY 2d 957 (1981)]. The reference in the minutes to "legal 
issues" does not, without more, indicate that section 105(1) (d) 
could have been asserted. Further, the phrase "legal issues" 
could pertain to a variety of subjects, some of which might in­
volve litigation, some of which would not. 

Moreover, with respect to the nature of a motion to enter 
into executive session pursuant to section 105(1) (d), it has been 
determined that: 

" •.• any motion to go into executive 
session must 'identify the general 
area' to be considered. It is insuf­
ficient to merely regurgitate the 
statutory language; to wit, 'discus­
sions regarding proposed, pending or 
current litigation.' This boilerplate 
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recitation does not comply with the in­
tent of the statute. To validly con­
vene an executive session for discus­
sion of proposed, pending or current 
litigation, the public body must iden­
tify with particularity, the pending, 
proposed or current litigation to be 
discussed during the executive session. 
Only through such an identification will 
the purposes of the Open Meetings Law 
be realized" [emphasis added by court; 
Daily Gazette Co., Inc, y. Town Board, 
Town of Cobleskill, 444 NYS 2d 44, 46 
(1981)]. 

The so-called "personnel" exception for entry into execu­
tive session has been clarified since the initial enactment of 
the Open Meetings Law. I believe that the amendment to that 
provision is relevant to your concerns and the topics to which 
reference was made in the minutes. 

In its initial form, section 105(1) (f) of the Open Meet­
ings Law permitted a public body to enter into an executive ses­
sion to discuss: 

" ••• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ••• " 

Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
generally, tangentially, or in relation to policy concerns. 
However, the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy under the guise of privacy. 

To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several 
of which became effective on October 1, 1979. The recommendation 
made by the Committee regarding section 105(1) (f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

" ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ-
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ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• " 
(emphasis added). 

Due to the insertion of the term "particular" in section 105(1) 
(f), I believe that a discussion of "personnel" may be considered 
in an executive session only when the subject involves a parti­
cular person or persons, and only when one or more of the topics 
listed in section 105(1) (f) are considered. 

Further, judicial decisions indicate that a motion con­
taining a recitation of the language of the grounds for executive 
session, or "personnel", for example, without more, fails to 
comply with the Law. For instance, in a decision containing a 
discussion of minutes that referred to various bases for entry 
into executive session, it was found that: 

"[T]he minutes of the March 26, 1981 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 'negotiations' with­
out further amplification. On May 
28, 1981, the Board again entered 
into executive session on two 
occasions. The reasons given for 
doing so were to discuss a 'legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again, on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters'. 

"We believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel', 'negotiations', or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[1]. 

"With respect to 'personnel', Public 
Officers Law section 100[1] [f] per­
mits a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee on Public 
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Access to Records has stated that 
this exception to the open meetings 
law is intended to protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the statute matters re­
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
particular individual, the Board 
should not be required to reveal the 
identity of the person but should 
make it clear that the reason for 
the executive session is because 
their discussion involves a 
'particular• person ••• " [Doolittle 
v. Board of Education, Sup. Ct., 
Chemung Cty., Oct. 20, 19811 see 
also Becker v. Town of Roxbury, 
Sup. Ct., Chemung Cty., April 1, 
1983]. 

In view of the foregoing, it has been advised that a mo­
tion to enter into executive session to discuss "personnel", or 
"personnel matters", without additional description, is 
inadequate. Where section 105(1}(f} may be asserted, I believe 
that motion for entry into an executive session should contain 
two components, inclusion of the term "particular", and reference 
to one or more of the topics appearing in that provision. For 
instance a motion to discuss "the employment history of a parti­
cular person" (without identifying the person} would be proper; 
a citation of "personnel" would not in my view be sufficient to 
comply with the statute. 

,, 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:ew 

Sincerely, 

~s,I~ 
Robert J. Freeman 
Executive Director 

cc: Board of Directors, Health and Hospitals Corporation 
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June 19, 1986 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Mr. Mondshein: 

I have received your letter with its attachment, dated 
June 2, 1986, in which you requested an advisory opinion from the 
Committee on Open Government. 

Specifically, you stated that the Board of Collective 
Bargaining held a "special meeting• on March 22, 1983. As evi­
dence that this meeting took place, you point to a statement in 
correspondence which you received from General Counsel Malcolm 
McDonald. Mr. McDonald wrote: 

"After consulting informally with the 
other two impartial Members of the 
Board, Members Collins· and member 
Friedman after the Board meeting of 
of March 22, 1983, Board Chairman Arvid 
Anderson instructed Trial Examiner 
Berger on March 23 or March 14, 1983 
to inform you that your request of 
March 7, 1983 was denied.• 

You indicated that your June 2, 1986 request under the Freedom .of 
Information Law to Mr. McDonald for a variety of records 
.in..c.lJJde.s ~ .ceql.1.e.st io,x •a ~opy oi the .agenda/.JD.i.ruJtes o.r 
memorandum of understanding, time of meeting and name of other 
persons present at this special meeting.• In this regard, I 
offer the following comments. 

First, as you have been previously advised, the Freedom of 
Information Law is based upon a presumption of access. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
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more of the grounds for denial appearing in section 87(2) (a) 
through (i) of the Law. 

Second, the Freedom of Information Law pertains to exist­
ing records •. Therefore, if any of the records you requested do 
exist, I believe that they would be available to you, except to 
the extent that any of the grounds for denial are applicable. 

However, if any of the requested records do not exist, the 
Office of Collective Bargaining would not, in my view, be re­
quired to create such records in response to a request [see 
Freedom of Information Law, section 89(3)). 

Third, subdivisions (1) and (2) of section 106 of the 
Open Meetings Law contain what might be characterized as minimum 
requirements for the contents of minutes taken at meetings of 
public bodies, as follows: 

"1. Minutes shall be taken at all 
open meeting of a public body which 
shall consist of a record or summary 
of all motions, proposals, resolutions 
and any other matter formally voted 
upon and the vote thereon. 

"2. Minutes shall be taken at executive 
sessions of any action that is taken by 
formal vote which shall consist of a re­
cord or summary of the final determina­
tion of such action, and the date and 
vote thereon; provided, however, that 
such summary need not include any matter 
which is not required to be made public 
by the freedom of information law." 

It is my opinion that any additional details of the meet­
ing other than those stated in section 106(1) and (2) may be 
included in the minutes at the discretion of the Board. Thus, · 
there is no requirement under the Law that the time of the meet­
ing or the names of persons present be included in the minutes. 

Fourth, the term "meeting" for purposes of the Open Meet­
ings Law has been construed to mean a gathering of at least a 
guorum of a public body for the purpose of conducting public 
business, regardless of whether any action is intended to be 
taken [Orange County Publications v. Council of the City of 
Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. Therefore, 
in my view, gatherings of members of a public body, such as the 
Board, where a quorum is not present, are not "meetings" under 
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the Law and are not governed by the Law. Stated differently, 
until a quorum of a public body convenes, the Open Meetings Law 
does not apply. Further, if there is no meeting, there is no 
requirement that minutes be prepared. 

It is also noted that you describe the gathering in ques­
tion as a "special meeting". I do not know the meaning of that 
term as you used it, nor have you defined the term or p6inted to 
any statutory or regulatory authority which refers to it. Thus, 
I can only treat the term "special meeting" as I would treat the 
term "meeting" in this advisory opinion. 

Further, I point out that section 41 of the General Con-
struction Law states, in relevant part, that: 

"Whenever three or more public 
officers are given any power or 
authority, or three or more per­
sons are charged with any public 
duty to be performed or exercised 
by them jointly or as a board or 
similar body, a majority of the 
whole number of such persons or 
officers, at a meeting duly held ••• 
shall constitute a quorum and 
not less than a majority of the 
whole number may perform and 
exercise such power, authority 
or duty. For the purpose of this 
provision the words 'whole number' 
shall be construed to mean the 
total number which the board, 
commission, body or other group 
of persons or officers would have 
were there no vacancies ••• " 

It is noted that the term "quorum" is described as "a majority of 
the ••• total number which the board ••• would have were there no 
vacancies ••• " 

I believe that the Board of Collective Bargaining consists 
of eleven members. Mr. McDonald indicates in "item 5" quoted 
above, that three members of the Board were present on March 22, 
l9B3 when Ch.airman Anaezson "consultlecl) 'informally' with Member 
Collins and member Friedman". Thus, it does not appear that a 
quorum of the board was present at that time. If a quorum was 
not present, the gathering was not a "meeting" under the Open 
Meetings Law, and would not be subject to the requirements of the 
Law. 
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In my view, if the Open Meetings Law does not apply, there 
is no statutory requirement that minutes be taken. Thus, al­
though your request for records is not, in my opinion, improper, 
if there was no "meeting" and no minutes were taken, the Board 
would not, .in my opinion, be required to create such records in 
response to your request. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:DAR' :jm 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

BY Deborah A. Kahn 
Assistant to the Executive 
Director 

cc: Malcolm D. McDonald, Deputy Chairman/General Counsel 
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June 19, 1986 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuina staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Theophil: 

I have received your letter dated May 25, 1986, with 
attachments, in regard to the Open Meetings Law and Freedom of 
Information Law. 

According to your letter, you believe that Community Board 
No. 13 in Queens is regularly ~ommitting several violations of 
the Open Meetings Law and the Freedom of Information Law, as well 
as violations of a variety of other local, state and federal 
statutes. You describe a number of situations which have oc­
curred or are ongoing and ask that the Committee on Open Govern­
ment render an advisory opinion as to whether they constitute 
violations of the laws. In this r~gard, I offer the following 
comments. 

First, it is noted initially that the Community Board as 
described in section 2800 of the New York City Charter is in my 
opinion an "agency" subject to the Freedom of Information Law and 
a "public body" required to comply with the Open Meetings Law. 

Section 86(3) of the Freedom of Information Law defines 
"agency" to include: 

~ ttcrt~ l>'T 1nt1111.ei1>~l "~11r1t1nent, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a govern­
mental or proprietary function for the 
state or any one or more municipalities 
thereof, etcept the judiciary or the 
state legislature." 
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From my perspective, a community board is a municipal entity that 
performs a governmental function for a municipality, New York 
City. Therefore, it is in my view an "agency" subject to the 
Freedom of Information Law. 

Section 102(2) of the Open Meetings Law defines "public 
body" to mean: 

"any entity, for which a quorum is re­
quired in order to conduct public busi­
ness and which consists of two or more 
members, performing a governmental func­
tion for the state or for an agency or 
department thereof, or for a public 
corporation as defined in section sixty­
six of the general construction law, or 
committee or subcommittee or other simi­
lar body of such public body." 

In view of the foregoing, I believe that a community board 
is clearly a "public body" subject to the Open Meetings Law in 9 all respects. 

Second, the term "meeting", for purposes of the Open Meet­
ings Law, has been construea to mean a gathering of at least a 
quorum of a public body for the purpose of conducting public 
business, regardless of whethe~ any action is intended to be 
taken [Orange County Publications v, Council of the City of 
Newburgh, 60 AD 2d 409 aff'd 45 NY 2d 947 (1978)]. Therefore, I 
believe that the Community Board must comply with the provisions 
of the Open Meetings Law when at least a quorum of the Board 
gathers to conduct public business. 

Conversely, in my view, gatherings of the members of a 
public body, such as the Board, where a quorum is not present, 
are not "meetings" under the Law and are not governed by the Law. 
Stated differently, until a quorum of a public body convenes, the 
Open Meetings Law does not apply. 

Third, based upon the definition of "public body" quoted 
above [section 102(2) of the Open Meetings Law], I believe that a 
committee or subcommittee of a public body, such as the Community 
Board, would constitute a public body and would be required to 
cOJ11ply .wJ.J;b ~ ~ :xe.eting.s -.t.aw ~ -di ,qYC.!""1m d .tbs committee 
or subcommittee is present. 

You advise that during several recent meetings of the 
Board where a quorum of the Board was not present, the members 
present convened a "committee of the whole" in order to vote on 
matters under discussion. The action taken by the "committee" is 
then "put over to be RATIFIED (emphasis yours) at future 
meetings". 
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However, you do not define the term "committee of the 
whole" nor do you indicate whether this term is defined or re­
ferred to in any relevant body of laws or rules. Since I do not 
know the meaning of the term in conjunction with your reference 
to it, I cannot comment on the correctness of the Board's actions 
in convening and conducting business as a "committee of the 
whole". 

Thus, in my opinion, there can be no violations of the 
Open Meetings Law by the Board at meetings where a quorum is not 
present. However, when a "committee of the whole" is convened, 
assuming that it is properly convened, and a quorum of that body 
is present, the committee is required to comply with the Open 
Meetings Law. 

It is also noted that in my view a committee or subcommit­
tee can only act within the scope of authority granted to it and 
cannot take final action. It is my opinion that a binding deci­
sion may be made only by the public body of which the committee 
is a part and it can do so only when a quorum of the entire body 
is present, unless there is specific legal authority that indi­
cates otherwise. 

Assuming that there is no by-law or rule that specifically 
establishes the "committee of the whole", I do not believe that 
members of the Board constituting less than a quorum of the 
entire Board could act to create or transform themselves into a 
"committee of the whole". Here I point out that section 41 of 
the General Construction Law states, in relevant part that: 

"Whenever three or more public officers 
are given any power or authority, or 
three or more persons are charged with 
any public duty to be performed or exer­
cised by them jointly or as a board or 
similar body, a majority of the whole 
number of such persons or officers, at 
a meeting duly held at a time fixed by 
law, or by any by-law duly adopted by 
such board or body, or at any duly ad­
journed meeting of such meeting, or at 
any meeting duly held upon reasonable 
notice to all of them, shall constitute 
-a l:J'Otrn:rrn sane i-iut i 'e's"s "tll~ ~ ,rrcrjtrrity 
of the whole number may perform and 
exercise such power, authority or duty. 
For the purpose of this provision the 
words "whole number" shall be construed 
to mean the total number which the board, 
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commission, body or other group of per­
sons or officers would have were there 
no vacancies and were none of the per­
sons or officers disqualified from act­
ing." 

Thus, it appears that the Community Board could not properly 
convene a "committee of the whole" for the purpose of taking 
action where a quorum of the Board is not present at a Board 
meeting, if such a committee had not previously been created. 

Fourth, you state that minutes of the Board's meetings 
"are never made available within a period of ten working days." 
Section 106 of the Open Meetings Law relates to minutes. Subdi­
vision (1) of section 106 pertains to the contents of minutes of 
open meetings. Subdivision (2) concerns minutes that must be 
prepared when a public body takes action during an executive 
session. Subdivision (3) states that: 

"Minutes of meetings of all public 
bodies shall be available to the 
public in accordance with the pro­
visions of the freedom of informa­
tion law within two weeks from the 
date of such mieting except that 
minutes taken pursuant to subdivi­
sion two hereof shall be available 
to the public within one week from 
the date of the executive session." 

Based upon the language quoted above, I believe that a public 
body must prepare and make available minutes of open meetings 
within two weeks. When action is taken during an executive 
session, minutes must be prepared and made available, to the 
extent required by the Freedom of Information Law, within one 
week of an executive session. 

It has been contended by some that minutes need not be 
made available until they have been approved. In this regard, I 
am unaware of any statutory requirement that minutes must be 
approved. Further, it has consistently been recommended that 
minutes be prepared and made available as required by the Law 
within two weeks, whether or not they have been approved. If 
tMY MV'e flOt ~ ~~, it ~ ~ "S~t~ that t-he 1Ri-fl­
ut es be marked "unapproved", "draft", or "unofficial", for 
example. By so doing, the public can learn generally what trans­
pired at a meeting; concurrently, notice is effectively given 
that the minutes are subject to change. 
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Fifth, you indicate that the following items are generally 
not included in minutes of the Community Board's meetings: the 
final vote of each member on matters formally voted upon; a 
record or summary of motions made; the times of the openings and 
closings of public hearings; and the time of the Call to Order 
of executive sessions or Community Board meetings. Section 106, 
subdivisions (1) and (2) of the Open Meetings Law contain what 
might be characterized as minimum requirements for the contents 
of minutes. Section 106(1) and (2) state, in part: 

•1. Minutes shall be taken at all 
open meetings of a public body which 
shall consist of a record or summary 
of all motions, proposals, resolutions 
and any other matter formally voted 
upon and the vote thereof. 

2. Minutes shall be taken at executive 
sessions of any action that is taken by 
formal vote which shall consist of a 
record or summary of the final determina­
tion of such action, and the date and 
vote thereon ••• " 

Accordingly, in my view, the Law does require minutes of 
open meetings of the Board to contain the final vote of each 
member present on matters formally voted upon and a record or 
summary of all motions. It is noted, too, that section 87(3} (a} 
of the Freedom of Information Law requires that each agency in­
cluding a community board, shall maintain "a record of the final 
vote of each member in every agency proceeding in which the 
member votes." It is my opinion that any additional details of 
the meeting, other than those stated in section 106(1) and (2), 
may be included in the minutes at the discretion of the Board. 
Thus, there is no requirement under the Law that the time of the 
openings and closings of public hearings (assuming that the pub­
lic hearings are "meetings" under the Law) or the time of the 
call to order of executive sessions or Board meetings be included 
in the minutes. 

It is noted that I cannot conjecture as to whether the 
Open Meetings Law is applicable to the "public hearings" you 
mention. As stated above, the Law is generally applicable to 
"ifteet iffl3"15 • "Of a "'pm)i i~ ~..,. i"f 1a ~M1."i'ft'J 1."B cr,ftdnet~ 1'y ·1i 
hearing officer, for example, no public body would be involved 
[see Open Meetings Law, section 102(2)] and the Open Meetings Law 
would not be applicable. In addition, section 108(1) exempts 
quasi-judicial proceedings from the requirements of that statute. 
Since you have not described the "public hearings" to which you 
refer, I cannot render an opinion as to whether the Open Meetings 
Law is applicable to them. 
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Sixth, according to your letter, "notice of meetings have 
not appeared in ••• local newspapers or other news media {and) 
{n)otices to the public are never posted in one or more desig­
nated public locations." 

According to section 104 of the Open Meetings Law, a pub­
lic body must give notice of the time and place of its meetings 
to the news media and to the public by means of posting in one or 
more designated, conspicuous public locations prior to all meet­
ings whether regularly scheduled or not. 

Often public bodies comply with the Open Meetings Law by 
providing notice to the news media and posting a notice, but a 
newspaper, for example, might not publish the notice. There is 
nothing in the Open Meetings Law that requires a newspaper to 
print a notice of a meeting that it receives. Thus, there is no 
guarantee that a notice given to a newspaper will be printed. 
Therefore, so long as the Community Board complies with the no­
tice requirements, a failure on the part of the news media to 
publish the notice would not in my view constitute a violation of 
the Open Meetings Law. However, a failure by the Board to post 
public notice in a public location prior to the meeting, would, I 
believe, violate the Law. 

Seventh, you state that the site of the Board meetings 
"does not permit 'barrier free physical access' to physically 
handicapped persons." Section l03(b) of the Open Meetings Law 
states that: 

"Public bodies shall make or cause 
to be made all reasonable efforts 
to ensure that meetings are held in 
facilities that permit barrier-free 
physical access to the physically 
handicapped, as defined in subdivi­
sion five of section fifty of the 
public buildings law." 

In my view, it is clear that the cited provision imposes 
no obligation upon a public body to construct a new facility or 
reconstruct or renovate an existing facility to permit barrier 
free access to physically handicapped persons. 

'l'M uaw ~? a,ewever,. i~ ._ i:'.eBpoM3i,oilit:"Y ~,o ~ 
"all reasonable efforts" to ensure that meetings are held in 
facilities that permit barrier free access to physically handi­
capped persons. 
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As a consequence, I believe that if a public body has the 
capacity to hold its meetings in a number of locations, meetings 
should be held in the facility that is most likely to accomodate 
the needs of persons with handicapping conditions. For instance, 
if a meeting can be held on the first floor rather than in the 
basement of a building, or if perhaps another available building 
permits "barrier free access", a "reasonable effort" would in my 
view involve holding the meetings in an alternative site. 

Eighth, your letter describes a number of ongoing existing 
conditions at the meeting site. The conditions described relate 
to a lack of toilets, posting by the fire department, public 
assembly permit, lighted exit signs and ventilation. The Open 
Meetings Law generally grants rights to the public to receive 
notice of and to attend meetings of public bodies. The Law does 
not pertain to safety or sanitary standards of meeting sites. 
Matters related to physical building standards would, I believe, 
generally be governed by local ordinances such as the City Build­
ing Code. 

Ninth, you inquire as to whether the Community Board is 
required under the Freedom of Information Law to designate a 
records access officer. The Committee on Open Government has 
promulgated regulations (21 NYCRR Part 1401) implementing the 
Freedom of Information Law pursuant to statutory authority found 
in section 89(1) (b) (iii) of the Law. section 1401.2(a) states, 
in part, that the governing body of an agency "shall designate 
one or more persons as records 'access officer ••• who shall have 
the duty of coordinating agency response to public requests for 
access to records." 

As indicated above, the Community Board is, 
agency subject to the Freedom of Information Law. 
believe that the agency is required to comply with 
tions and designate a records access officer. 

in my view, an 
Therefore, I 
the regula-

For your use and information, I am enclosing copies of the 
Freedom of Information Law, the Open Meetings Law and "Your Right 
to Know", a pamphlet which describes the Open Meetings and Free­
dom of Information Laws. 

Finally, as you have requested, a copy of this letter is 
being sent to Mrs. Noreika, along with copies of the Freedom of 
Information LawJ the OJ?en Meetings Law and "Youx -Aigbt ~ ~•. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:DAK:ew 

Encs. 

cc: Mrs. Susan M. Noreika 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

-3~~~ ~-~~ 
BY Deborah A. Kahn 

Assistant to the Executive 
Director 
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Ms. Norma M. Braude 
Buffalo News 
Box 243 
Fredonia, NY 14063 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Ms. Braude: 

41 r have received your letter of June 6, which pertains to 
the Open Meetings Law. 

According to your letter, the Mayor of the Village of 
Fredonia designated an advisory body, consisting of seven 
members, known as the Fredonia Cable Television Advisory Board. 
On June 4, the Board held a •workshop• meeting, which was 
closed. The Village Attorney apparently advised you that "a 
quorum of village officials was not present and the session could 
be closed." 

In this regard, I offer the.following comments. 

First, the Open Meetings Law is applicable to meetings of 
public bodies, and the phrase •public body" is defined in section 
102(2} of the Law to include: 

•any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two 
or more members, performing a govern­
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law, or committee or 
subcommittee or other similar body 
of such public body." 
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Based upon the facts that you provided, I believe that the 
Board in question is a public body, for each of the conditions 
found within the definition referenced above can be met. 

The Board is an "entity• consisting of at least two 
members. Further, although the action of the Mayor that created 
the Board might not refer to any quorum requirement, I believe 
that section 41 of the General Construction Law would permit the 
Board to carry out its duties only by means of a quorum. The 
cited provision states that: 

"Whenever three or more public 
officers are given any power or 
authority, or three or more per­
sons are charged with any public 
duty to be performed or exercised 
by them jointly or as a board or 
similar body, a majority of the 
whole number of such persons or 
officers, at a meeting duly held 
at a time fixed by law, or by 
any by-law duly adopted by such 
board or body, or at any duly 
adjourned meeting of such meeting, 
or at any meeting duly held upon 
reasonable notice to all of them, 
shall constitute a quorum and not 
less than a majority of the whole 
number may perform and exercise 
such power, authority or duty. 
For the purpose of this provision 
the words 'whole number' shall be 
construed to mean the total num­
ber which the board, commission, 
body or other group of persons or 
officers would have were there no 
vacancies and were none of the per­
sons or officers disqualified from 
acting." 

In my view, the members of the Board are •persons charged with 
[a] public duty to be performed or exercised by them jointly". 
The Board was apparently established to advise the Mayor and the 
Village generally in relation to issues relating to the use and 
franchising of cable television. Several courts have recognized 
that such bodies may be charged with a public duty even though 
they have no authority to take final or binding action [see i.e., 
Syracuse United Neighbors v, City of Syracuse, 80 AD 2d 984, app. 
dis., 55 NY 2d 995 (1982); MFY Legal Services v, Toia, 402 NYS 2d 
510 (1977); Pissare v, City of Glens Falls, Sup. Ct., Warren 
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Cty., March 7, 1978]. It is noted that the decision rendered in 
Syracuse United Neighbors, supra, involved advisory bodies desig­
nated by a Mayor, rather than by a governing body. Thus, I 
believe that the Board must exercise its duty pursuant to the 
quorum requirements set forth in section 41 of the General Con­
struction Law. 

In addition, I believe that the Board conducts public 
business and performs a governmental function for a public 
corporation, the Village of Fredonia. Based upon the foregoing, 
I believe that the Board meets the definition of "public body" 
and is thus subject to the provisions of the Open Meetings Law. 

Second, the term "meeting", for purposes of the Open Meet­
ings Law, has been construed to mean a gathering of at least a 
quorum of a public body for the purpose of discussing public 
business, regardless of whether any action is intended to be 
taken [Orange County Publications v. Council of the City of 
Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)}. The cited 
decision specifically held that a "work session" held solely for 
the purpose of discussion, and without an intent to take action, 
constitutes a meeting subject to the Open Meetings Law. As such, 
a work session must be convened open to the public, conducted in 
accordance with the Open Meetings Law, and preceded by notice as 
required by section 104 of the Law. 

Lastly, assuming that the Board is a public body subject 
to the Open Meetings Law, executive sessions may be conducted 
only in conjunction with the topics enumerated as appropriate for 
consideration in an executive session appearing in section 105(1) 
of the Law. 

As you requested, a copy of this opinion will be sent to 
the Village Attorney. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:ew 

Sincerely, 
:) \ . . /" 

k \.,4-_·J :J ,[;~-
Robert J. Freeman 
Executive Director 

- cc: Samuel Drayo, Jr., Village Attorney 
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June 30, 1986 

Hon. Frank Coccho, Sr. 
Alderman, 8th Ward 

~City of Corning 
14 Maple Street 
Corning, New York 14830 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Alderman Coccho: 

I have received your letter of June 13 in which you re­
quested an advisory opinion under the Open Meetings Law. 

Your inquiry concerns the status of a committee under the 
Open Meetings Law. Specifically, you wrote that, on January 6, 
the Common Council of the City of Corning adopted the following 
resolution: 

nRESOLVED: that the Mayor and the 
Common Council do respectfully request 
that Alderman Butts and Frawley, the 
Chairpersons of the Democratic and 
Republican City Committees along with 
a fifth individual agreeable to the 
majority of the above named four to do 
the following. 
1) Investigate compensation for Council­
man, City: Attorney, and Mayor in similar 
cities and in the surrounding area. 
2) Based on their investigation issue 
a major1.ty recommenaa:tlon to tne 'Common 
Council on proposed pay rates for the 
City of Corning for the three positions. 
3) Report back to the Council through 
the Alderman appointees no later than 
July 1, 1986. n 
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You have asked whether the committee created by resolution 
of the Common Council is subject to the requirements of the Open 
Meetings Law. 

In this regard, I offer the following comments. 

First, the Open Meetings Law is applicable to meetings of 
public bodies, and the phrase "public body" is defined in section 
102(2) of the Law to include: 

"any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two 

,. or more members, performing a govern­
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law, or committee or 
subcommittee or other similar body 
of such public body." 

Since the language quoted above specifically refers to 
committees, I believe that the committee in question is a "public 
body" subject to the Open Meetings Law in all respects. Further, 
the same conclusion can be reached by viewing the definition of 
"public body" in terms of its components. Based upon the facts 
that you provided, I believe that the Board in question is a 
public body, for each of the conditions found within the defini­
tion referenced above can be met. 

The Committee is an "entity" consisting of at least two 
members. Further, although the action of the Council that cre­
ated the Committee does not refer to any quorum requirement, I 
believe that section 41 of the General Construction Law would 
permit the Committee to carry out its duties only by means of a 
quorum. The cited provision states that: 

"Whenever three or more public 
officers are given any power or 
authority~ or three or more per­
sons are charged with any public 
duty to be performed or exercised 
~ ~ ;<,imi,y ~ ·~ i!i t,ea,:--a ~ 
similar body, a majority of the 
whole number of such persons or 
officers, at a meeting duly held 
at a time fixed by law, or by 
any by-law duly adopted by such 
board or body, or at any duly 
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adjourned meeting of such meeting, 
or at any meeting duly held upon 
reasonable notice to all of them, 
shall constitute a quorum and not 
less than a majority of the whole 
number may perform and exercise 
such power, authority or duty. 
For the purpose of this provision 
the words 'whole number' shall be 
construed to mean the total num­
ber which the board, commission, 
body or other group of persons or 
officers would have were there no 
vacancies and were none of the per­
sons or officers disqualified from 
acting." 

In my view, the members of the Committee are "persons charged 
with [a] public duty to be performed or exercised by them 
jointly". The Committee was established to advise the Council in 
relation to compensation of certain classes of public officials. 
Several courts have recognized that such bodies may be charged 
with a public duty even though they have no authority to take 
final or binding action [see i.e., Syracuse United Neighbors v. 
City of Syracuse, 80 AD 2d 984, app. dis., 55 NY 2d 995 (1982)1 
MFY Legal services v, Toia, 402 NYS 2d 510 (1977); Pissare v, 
City of Glens Falls, Sup. Ct., Warren Cty., March 7, 1978]. 
Thus, I believe that the Committee must exercise its duty pur­
suant to the quorum requirements set forth in section 41 of the 
General Construction Law. 

In addition, the Committee, in my view, conducts public 
business and performs a governmental function for a public 
corporation, the City of Corning. Based upon the foregoing, I 
believe that the Committee meets the definition of "public body" 
and is thus subject to the provisions of the Open Meetings Law. 

Second, the term "meeting", for purposes of the Open Meet­
ings Law, has been construed to mean a gathering of at least a 
quorum of a public body for the purpose of discussing public 
business, regardless ot whether any action is intended to be 
taken [Orange County Publications v. Council of the City of 
Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 

Further, all meetings must be preceded by notice given in 
accordance with section 104 of the Open Meetings Law and con­
ducted open to the public, unless and until an executive session 
may be held for the limited topics of discussion described in 
section 105(1) of the Law. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm ,. 

Sincerely, 

f-tl ~l J t'"'------ -
Robert J. Freeman 
Executive Director 
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ROBER, J FREEMA,.,, June 3 0, 19 86 

Ms. Peggy Voight 
Managing Editor 
Westchester Rockland Newspapers 
733 Yonkers Avenue 
Yonkers, NY 01704 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

- Dear Ms. Voight: 

I have received your letter of June 12 in which you re­
quested an advisory opinion under the Open Meetings Law. 

Your inquiry pertains to the implementation of the Open 
Meetings Law by the Bronxville Board of Education. Specifically, 
you wrote that: 

nThe board goes into executive session 
after nearly every meeting, stating only 
that they are closing for 'personnel rea­
sons.' When we question them, they refuse 
to give any further indication of what 
they are going to discuss. Afterwards, 
they maintain that they do not have to tell 
us what was discussed because they took no 
action." 

In this regard,:I offer the following comments. 

First, as a general matter, the Open Meetings Law is based 
"<Wl '« ~-esum.i,ti«en ·'6£ ,ep,enftees. aAH. ~i:~ « ~li.c ~ia@6 ~ 
be conducted open to the public, except to the extent that an 
executive session may be convened in accordance with section 105 
of the Law. Further, it is noted that in a landmark decision 
rendered in 1978, the Court of Appeals, the state's highest 
court, found that the term •meetingn includes any gathering of a 
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quorum of a public body for the purpose of conducting public 
business, whether or not there is an intent to take action and 
regardless of the manner in which a gathering may be charac­
terized [see Orange County Publications v. Council of the City 
of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 

Second, the phrase 0 executive session" is defined in sec­
tion 102(3) of the Open Meetings Law to mean a portion of an open 
meeting during which the public may be excluded. As such, an 
executive session is not separate and distinct from a meeting, 
but rather is a portion of an open meeting. The Law also con­
tains a procedure that must be accomplished during an open meet­
ing before an executive session may be held. Specifically, sec­
~ion 105(1) states in relevant part that: 

0 [U]pon a majority vote of its 
total membership, taken in an 
open meeting pursuant to a motion 
identifying the general area or 
areas of the subject or subjects 
to be considered, a public body 
may conduct an executive session 
for the below enumerated purposes 
only •.• 0 

As indicated in the language quoted above, a motion to 
enter into an executive session must include reference to the 
"general area or areas of the subject or subjects to be 
considered 0 during the executive session. It is noted, too, that 
the Open Meetings Law specifies and limits the subject matter 
that may appropriately be considered during an executive session 
[see Open Meetings Law, section 105(1) (a) through (h)]. Unless 
and until one or more of those topics may be discussed, a public 
body must in my view conduct its business in public. 

By way of background, the so-called "personnel 0 exception 
for entry into executive session has been clarified since the 
initial enactment of the Open Meetings Law. I believe that the 
amendment to that provision is relevant to your concerns and my 
view that a motion to enter into an executive session for 
0 personnel reasons" ip, without more, inadequate to comply with 
the Law. · 

In its initial form, section 105(1) {f) of the Open Meet­
J.~. ·...W ~,c.mi~~ .a ~J.i~ ~ .t.G ant.ax ~ . ...c ~8'."i.lt.i11a ~­
sion to discuss: 

" ••• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
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demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ••• " 

Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with "personnel" 
generally, tangentially, or in relation to policy concerns. 
However, the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy under the guise of privacy. 

To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several 
,of which became effective on October 1, 1979. The recommendation 
made by the Committee regarding section 105{1) (f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

" ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ­
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• " 
(emphasis added). 

Due to the insertion of the term "particular" in section 105(1) 
(f), I believe that a discussion of "personnel" may be considered 
in an executive session only when the subject involves a parti­
cular person or persons, and only when one or more of the topics 
listed in section 105(1) (f) are considered. 

Further, judicial decisions indicate that a motion con­
taining a recitation of the language of the grounds for executive 
session, or "personnel", for example, without more, fails to 
comply with the Law. For instance, in a decision containing a 
discussion of minutes that referred to various bases for entry 
into executive session, it was found that: 

"[T]he minutes of the March 26, 1981 
meeting indicate that the Board 
voted on two separate occasions to 
a~teI a.xec~ti.v.e .sasiQR ~ 4.'i.scu.ss 
'personnel' and 'negotiations' with­
out further amplification. On May 
28, 1981, the Board again entered 
into executive session on two 
occasions. The reasons given for 
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doing so were to discuss a 'legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again, on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters'. 

"We believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel', 'negotiations', or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[1]. 

"With respect to 'personnel', Public 
Officers Law section 100[1] [f] per­
mits a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee on Public 
Access to Records has stated that 
this exception to the open meetings 
law is intended to protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••. Therefore, it would seem 
that under the statute matters re­
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
particular individual, the Board 
should not be required to reveal the 
identity of the person but should 
make it clear that the reason for 
the executive session is because 
their discussion involves a 
'particul~r• person ••• " [Doolittle 
v. Board· of Education, Sup. Ct., 
Chemung Cty., Oct. 20, 1981; see 
«l&D Becker .r, ~ ~ .Roacoo.ry_ 
Sup. Ct., Chemung Cty., April 1, 
1983] . 

In view of the foregoing, it has been advised that a mo­
tion to enter into executive session to discuss "personnel", or 
"personnel matters", without additional description, is 
inadequate. Where section 105(1) (f) may be asserted, I believe 



Ms. Peggy Voight 
June 30, 1986 
Page -5-

that a motion for entry into an executive session should contain 
two components, inclusion of the term nparticular", and reference 
to one or more of the topics appearing in that provision. For 
instance, a motion to discuss nthe employment history of a parti­
cular person" (without identifying the person) would be proper; 
a citation of "personnel reasons" would not in my view be 
sufficient to comply with the statute. 

As you requested, copies of this opinion will be sent to 
the President of the Board, the other Board members, and the 
Superintendent of Schools. 

I hope that I have been of some assistance. Should any 
jurther questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Christina Eldridge, President 
Dr. William Greenham, Superintendent 
A. Wright Elliott 
Frances Hardart 
Dr. Michael Herman 
John Hill 
Mary Anne O'Callahan 
Joseph Rice III 
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The sta(f _ _of the Committee on Open GoveLnment_is authorized to 
ll.§_y~_~dvisory opi.oiQ..ns . The ensuing s t~ff advisory opinion is 
based sole ly upon the facts presented in your correspondence. 

Dear Mr . Strathearn: 

I have received your letter of June 12 in which you raised 
a series of questions relative to volunteer fire companies and an 
advisory opinion prepared at the request of Peter LaGrasse on 
December 16, 1986. 

The first question is whether, under the Freedom of Infor­
mation Law, the treasurer of an incorporated volunteer fire com­
pany has the right to "distribute financial statements of the 
Fire Co. at will, and without the authority of the Fire Co.?" 

In this regard, it is assumed that the financial state­
ments are available to the public under the Freedom of Informa­
tion Law. With respect to the authority to disclose, by way of 
background, I point out that section 89(1) (b) (iii) of the Freedom 
of Information Law requires the Committee on Open Government to 
promulgate general regulations concerning the procedural aspects 
of the Law. The Committee has done so (see attached, 21 NYCRR 
Part 1401 et seq.). In turn, each agency is required to adopt 
similar procedural rules and regulations consistent with the 
Freedom of Information_. Law and the regulations promulgated by the 
Committee. One aspect of the regulations involves the designa­
tion of one or more "records access officers" who would have the 
~'Y -()f ~00!'<3!.1'\~'C-i.~ --81\ ~,. 113 ~~ -C<} ,c~~ <-O-C 
records. I point out that section 1401.2(a) of the Committee's 
regulations states in part that "The designation of one or more 
records access officers shall not be construed to prohibit offi­
cials who have in the past been authorized to make records or 
information available to the public from continuing to do so." 



• 
Mr. James Strathearn 
July 1, 1986 
Page -2-

Therefore, if, for example, the treasurer had been authorized in 
the past to make records available, it would appear that he or 
she could continue to do so, unless specific direction to the 
contrary has been given. 

second, you asked whether the decision rendered in West­
cheste_r_ Rockl_and J~·ew9 papet:LY· Kimball, 50 NY 2d 575, gives the 
Treasurer "the right to distribute financial statements of the 
Fire Co. without authority from the Fire Co.?" In this regard, I 
do not believe that the decision specifies who or which officer 
may distribute records; rather the decision in my view stands 
for the principle that a volunteer fire company is considered an 
"agency" that must comply with the Freedom of Information Law. 

>-

Your third questions is whether my letter to Mr. LaGrasse 
is "the law". As stated at the top of the letter to Mr. 
LaGrasse, that document is an advisory opinion. As such, it is 
not "the law", but rather an interpretation of the Freedom of 
Information Law with respect to volunteer fire companies. 

Fourth, you asked "what rights, if any, does the public 
have at" meetings of a fire company. Here I direct your atten­
tion to the Open Meetings Law (see attached). As a general 
matter, when the Open Meetings Law is applicable, the public has 
the right to attend and listen to the deliberations of public 
bodies. Although a public body may permit the public to speak or 
participate at meetings, there is nothing in the Open Meetings 
Law that confers upon the public the right to speak or otherwise 
participate at open meetings. 

Lastly, you asked what I would "consider to be a generally 
accepted method of receiving requests for financial disclosure, 
and compliance". In my view, there are several considerations. 
First, while section 89(3) of the Freedom of Information Law 
permits an agency to require that a request be made in writing, 
an agency may make records available pursuant to an oral request 
[see regulations, section 1401.S(a)]. Second, the same provision 
of the Freedom of Information Law states that an applicant must 
"reasonably describe" the records sought, and that the agency 
must·respond to such a request within five business days of the 
receipt of the request~ It is noted that a request need not 
identify a particular record, for it has been held that, if the 
agency can locate the records based upon the terms of a request, 

"'tb'f: 'appl1.'Clffl't "'ti~ iTtft "t~~ Y1!q:'tl'1t~ "'th'at ~Tfffi ff ~lN'\~Tlll'bi'Y 
described". 

With respect to rights of access, the Freedom of Informa­
tion Law is based upon a presumption of access. stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
more of the grounds for denial appearing in section 87(2} (a) 
through (i} of the Law. 
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If a "financial statement" is prepared by officials of the 
fire company, as indicated earlier, it is assumed that the state­
ment would be available. While certain aspects of "intra-agency 
materials" may be denied (i.e., opinion, advice or recommenda­
tions), those portions consisting of "statistical or factual 
tabulations or data" would be available pursuant to section 87(2) 
(g) (i) of the Freedom of Information Law. 

Also enclosed for your consideration are copies of the 
Freedom of Information Law, model regulations designed to enable 
agencies to adopt appropriate regulations easily, and "Your Right 
to Know", which describes both the Freedom of Information and 
Open Meetings Laws. 

,. 
I hope that I have been of some assistance. Should any 

further questions arise, please feel free to contact me. 

RJF:ew 

Encs. 

Sincerely, 
') ~. . ~ft~~,~t J · l\.t(>---

Robe rt J. Freeman 
Executive Director 
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Dear Ms. Smith: 

As you are aware, I have received your letter of June 13. 

According to your letter, the Zoning Board of Appeals of 
the Town of Colonie is in the process of rewriting its rules and 
procedures. During public hearings conducted by the Board, the 
public has the right to participate. However, you questioned the 
right of the public to participate at meetings of the Board. 
Further, since the Board seeks to meet "on an informal basis for 
the purposes of training and for discussions concerning admini­
strative functions", you requested guidance relative to such 
"informal" gatherings. 

In this regard, I offer the following comments. 

First, although both may be open to the public, there is, 
in my view, a distinction between a public hearing and a meeting. 
From.my perspective, a public hearing is generally intended to 
enable interested members of the public to express their views 
concerning certain matters that come before the Board. To be 
distinguished is a "meeting", which is held to enable members of 
,t.b.e ~.r,.d .J;;.Q ..GleJ.J.be,.u .as .a ~' 

I point out that, while the Open Meetings Law permits the 
public to attend and listen to the deliberations of public bodies 
[see Open Meetings Law, section 100], the Law is silent with 
respect to public participation at meetings. As such, it has 
consistently been advised that, since the Open Meetings Law con-
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fers no right upon the public to speak at meetings, a public body 
may but is not required to permit public participation. If a 
public body chooses to permit public participation, presumably it 
should do so pursuant to reasonable rules that treat members of 
the public equally. 

Second, with respect to the informal gatherings that you 
described, the Court of Appeals in a landmark decision rendered 
in 1978 interpreted the definition of "meeting" expansively 
[Oranae ~ou_I].ty PubJ__icat ions v • ___ Council__of tll.~ City of Newburgb, 
60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. In brief, it was held 
that any gathering of a quorum of a public body held for the 
purpose of conducting public business constitutes a "meeting" 
~ubject to the Open Meetings Law, whether or not there is an 
lntent to take action, and regardless of the manner in which the 
gathering may be characterized. It is noted that the decision of 
the Appellate Division in Orange __ <;__ounty Publ icpt ions, SIJQ~.§:, 
which was unanimously affirmed by the Court of Appeals, speci­
fically dealt with so-called "work sessions" and similar informal 
gatherings in which there was an intent to discuss, but no intent 
to take action. 

Therefore, in sum, I believe that an "informal" meeting of 
the Board, assuming that a quorum is present, would fall within 
the requirements of the Open Meetings Law. However, the Board 
would not, in my opinion, be required by the Open Meetings Law to 
permit the public to participate at those meetings. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jrn 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Ms. Lisa G. Eikenburg 
Report 
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10 East Second Street 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Ms. Eikenburg: 

I have received your letter of June 13 in which you re­
quested an advisory opinion concerning the Open Meetings Law. 

According to your letter, you recently attended a hearing 
conducted by the Pomfret Zoning Board of Appeals concerning an 
application for a variance. During the hearing, the Board re­
cessed to discuss the issue in private. You raised the follow­
ing questions: 

"Can the zoning board meet in what was 
apparently private session to discuss a 
variance request and is it considered 
a quasi-judicial proceeding? 

"Can the zoning board, after it adjourns 
a hearing, meet in private for any type 
of discussion?" 

In this regard, I offer the following comments. 

a.y- wa.3 of back-9round,, as .,YOU ma.y be aware,, numerous J)rob­
lems and conflicting interpretations arose under the Open Meet­
ings Law as originally enacted with respect to the deliberations 
of zoning board of appeals. The Law had exempted from its cover­
age "quasi-judicial proceedings". When a zoning board of appeals 
deliberated toward a decision, its deliberations were often con­
sidered "quasi-judicial" and, therefore, outside the requirements 
of the Open Meetings Law. Nevertheless, in 1983 the Open Meet-
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ings Law was amended. In brief, the amendment to the Law indi­
cates that the exemption regarding quasi-judicial proceedings may 
not be asserted by a zoning board of appeals. As a consequence, 
zoning boards of appeals are required to conduct their meetings 
pursuant to the same requirements as other public bodies subject 
to the Open Meetings Law. Further, due to the amendment, a 
zoning board of appeals must deliberate in public, except to the 
extent that a topic may justifiably be considered during an 
executive session. As you are aware, paragraphs {a) through (h) 
of section 105(1) of the Open Meetings Law specify and limit the 
grounds for entry into an executive session. Unless one or more 
of those topics arises, a public body, including a zoning board 
of appeals, must deliberate in public. 

,.. 
Further, prior to entry into an executive session, a 

public body must carry out the procedure described in section 
105(1} of the Open Meetings Law. The cited provision states in 
relevant part that: 

•upon a majority vote of its total 
membership, taken in an open meet­
ing pursuant to a motion identify­
ing the general area or areas of 
the subject or subjects to be con­
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only ••• " 

In sum, as a general matter, even though the deliberations 
of a zoning board of appeals might be characterized as "quasi­
judicial", they are no longer exempt from the Open Meetings Law. 
Moreover, the deliberations of the Board must be conducted in 
public, except to the extent that one or more of the grounds for 
entry into an executive session may properly be asserted. 

Enclosed are copies of the current Open Meetings Law and a 
memorandum sent to all zoning boards of appeals in May of 1983, 
shortly after the amendment became effective. The same materials 
as well as this opinion will be sent to the Board of Appeals of 
the Town of Pomfret. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

~~~- ~1 ' (~I\J.:.---___-
Robert J. Freeman 
Executive Director 

RJF:ew 
Encs. 
cc: Zoning Board of Appeals, Town of Pomfret 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Mr. Mondshein: 

I have received your letter of June 9 in which you re­
quested an advisory opinion of the Committee on Open Government. 

Once again, you write to this office regarding your at­
tempts to obtain certain records of the Office of Collective 
Bargaining pertaining to two alleged meetings of the Board of 
March 15 and March 22, 1983. Specifically, you ask for the opin­
ion of this office as to whether the Board is required to dis­
close the following records under the Freedom of Information Law: 

"l. Agenda of the aforesaid March 15, 
1983 and March 22, 1983 public meetings 
and full Board meeting of April 20, 
1983. 

2. Minutes of the within three (3) 
meetings. 

3. Time when March 22, 1983 public 
hearing started and was completed, 
and persons, other than the public 
Members and Chairman Anderson who 
tttte ndet1 ttri:1s "'Pffl'i~ bear ift<] • • 

In this regard, I offer the following comments. 

First, as you know, this office has corresponded with you 
a number of times concerning this matter. Also, it appears 
that the opinion of this office, dated June 19, crossed in the 
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mail with your June 9 letter. I believe that the June 19 op1n1on 
together with the previous opinions of this office respond fully 
to all of the questions you are now asking. 

Second, as you have previously been advised, a gathering 
of members of a public body is not a "meeting" under the Open 
Meetings Law unless a quorum is present. You request records of 
a "meeting" that allegedly took place on March 15, 1983. As 
evidence that the meeting took place you point to several bills 
which refer to a "Meeting of Public Members to review cases 
docketed for 3/23/83 consideration of the Board." There are, I 
believe, eleven members on the Board, of which three or four are 
"public members". Therefore, it appears that the March 15 

..gathering was not a "meeting" subject to the Open Meetings Law or 
the requirement in the Law that minutes be prepared. 

Third, in regard to the March 22, 1983 meeting, you have 
already been provided with the minutes of that meeting. Also, 
this office has previously advised that the informal gathering 
which took place after the March 22 meeting did not appear to 
have a quorum present and was, therefore, not a "meeting". 

Fourth, there is no requirement by law, of which I am 
aware, that written agendas be kept or that the starting or end­
ing times of meetings or the names of persons attending a meeting 
or public hearing be recorded. If such records are maintained by 
the Office of Collective Bargaining, they would likely be avail­
able to you. However, you have already been advised by that 
office that all existing records regarding these matters, includ­
ing minutes of meetings, have been provided to you. 

Fifth, it appears from the May 14, 1986 letter of Malcolm 
D. McDonald, Deputy Chairman and General Counsel, that your 
request for a further hearing was denied in March, 1983, and that 
the matter was not raised again thereafter. Therefore, it ap­
pears that the matter would not have been discussed at an April 
20, 1983 meeting that may have taken place. Of course, if there 
are any records of such a meeting or gathering, they would likely 
be available to you except to the extent that they fall under one 
or more of the grounds for denial set forth in the Freedom of 
Information Law. 

In sum, based upon the facts presented in your numerous 
£Ll.U'~J;).D~,e.s"" j,t i.s JnY y;i_ew i:.bat t.hexe ehas been no irop_ro_,pr iety 
on the part of the Office of Collective Bargaining in its hand­
ling of your requests for records. Additionally, I believe that 
this office has fully advised you with respect to all Freedom of 
Information and Open Meetings Laws issues relevant to your 
requests. Thus, I do not believe there is anything further that 
the Committee on Open Government can add in regard to this 
matter. 
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Lastly, sine receipt of your letter of June 9, I have 
also received your letters of June 25 and June 27. From my 
perspective, those JP.tters do not raise any issues that have not 
been substantially considered in this and earlier correspondence. 
Consequently, I will consider that this and other advisory opin­
ions are responsive to those letters as well. 

Should any new questions arise that have not been con-
sidered, I will be happy to respond. 

RJF:DAK:ew 

cc: Malcolm D. MacDonald 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

~...lo-=~ ~\\""L 
BY Deborah A. Kahn 

Assistant to the Executive 
Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Councilman Driscoll: 

As you are aware, your letter of June 16 addressed to the 
Department of Audit and Control has been forwarded to the Com­
mittee on Open Government. The Committee is responsible for 
advising with respect to the Open Meetings Law. 

As a newly elected member of the Town Board of the Town of 
Bethel, you raised a series of issues concerning the Open Meet­
ings Law. Specifically, you wrote that the •Town Supervisor 
called an executive session at our regular town board meeting 
held on June 4, 1986 for Monday June 9, 1986 between the town 
board an the youth commission". You added that there was no 
public notice of the June 9 meeting published in the newspaper 
and that I advised that you could not tape record the executive 
session. In terms of the discussion at the executive session, 
most of it dealt with procedures to be followed by the youth 
commission, but one aspect of the session involved the rehiring 
of one of the commission's program supervisors. At the next 
meeting, which was held on June 9, the issue of rehiring arose 
again, and you and other members of the Board felt that the dis­
cussion should be held in executive session. However, the Super-
...,~ ,appaHtttl.,- ««~ -~ 't.u ~ ~-4..e «<i,e,ec « <~ff-~~- -~-~ 
Town I do not feel we have to go into executive session." 

In this regard, I offer the following comments. 
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First, as a general matter, the Open Meetings Law applies 
to all meetings of public bodies, and the term "meeting" has been 
interpreted broadly by the courts. In a landmark decision ren­
dered by the Court of Appeals, the state's highest court, it was 
held that any gathering of a quorum of a public body held for the 
purpose of conducting public business constitutes a "meeting" 
subject to the Open Meetings Law, whether or not there is an 
intent to take action, and regardless of the manner in which a 
gathering may be characterized [Orange County Publications v, 
Council of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 
(1978)). 

Second, every meeting must be preceded by notice. Section 
~04(1) of the Open Meetings Law pertains to meetings scheduled 
at least a week in advance and requires that notice be given to 
the news media (at least two) and to the public by means of post­
ing in one or more designated, conspicuous public locations not 
less than seventy-two hours prior to such meetings. Section 
104(2) pertains to meetings scheduled less than a week in advance 
and requires that notice be given to the news media and posted in 
the same manner as described in subdivision (1) "to the extent 
practicable" at a reasonable time prior to such meetings. I 
point out that, although notice must be given to the news media, 
there is no obligation on the part of a newspaper, for example, 
to publish the notice. 

Third, for the reasons described below, I believe that it 
was inappropriate to schedule an executive session on June 4 to 
be held on June 9. Section 102(3) of the Open Meetings Law de­
fines the phrase "executive session" to mean a portion of an open 
meeting during which the public may be excluded. Further, sec­
tion 105(1) of the Law requires that certain steps be taken, 
during an open meeting, before an executive session may be held. 
Specifically, section 105(1) of the Law states in relevant part 
that: 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
¥-~~ aowev.eEsy ~.l..t ~ ~i.eR ~ · 
formal vote shall be taken to appro­
priate public moneys ••• " 

Based upon the language quoted above, it is clear, in my view, 
that an executive session is not separate and distinct from an 
open meeting, but rather that it is a portion of an open meeting. 
Moreover, a motion to enter into an executive session that gen-
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erally identifies the: subject to be considered must be carried, 
during an open meeting, by a majority of the total membership of 
a public body. It does not appear, on the basis of your letter, 
that any of those steps were taken. 

Fourth, a public body cannot enter into an executive ses­
sion to discuss the :subject of its choice, for paragraphs (a} 
through (h) of section 105(1) of the Law specify and limit the 
topics that may appropriately be considered during an executive 
session. Unless and until one of those topics arises, the 
discussion must in my view be conducted open to the public. 

With regard to the issues that you described, I do not 
believe that a discussion of procedures to be followed by the 
youth commission, matters of policy, could validly have been 
discussed in executive session, for none of the grounds for entry 
into an executive session could, in my opinion, have been 
asserted. The other issue, the rehiring of a certain individual 
could likely have been considered during an executive session 
held under section lOS(l}(f). That provision permits a public 
body to enter into an executive session to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ­
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• " 

It would appear that the discussion involved the "employment 
history of a particular person". If that was so, that portion of 
the meeting could in my view justifiably have been closed. 

I point out, too, that while the Supervisor may be an 
influential member of the Town Board, he or she has one vote. 
Under the circumstances, you or another member might have intro­
duced a motion to enter into executive session, which, if car­
ried by a majority of the Board, would have enabled you to con­
vene an executive session, notwithstanding the objection or nega­
tive vote of the Supervisor. 

Lastly, with respect to the use of the tape recorder, I 
csl',e&al J .. J:..baJ: t.be Town CJ.e.r:k ..contacted thJ.s o.ff.i..ce~ I believe that --~ ~-~ 
I advised that the courts have held that any person may unobtru-
sively use a tape recorder at an open meeting of a public body 
[see Mitchell v. Johnston, Sup. Ct., Nassau Cty., April 6, 
1984; Feldman v. Town of Bethel, 106 AD 2d 695, 484 NYS 2d 147 
(3rd Dept., 1984}; and People v. Ystueta, 99 Misc. 2d 1105, 
418 NYS 2d 508 (1979)]. I do not believe that I advised that 
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there is a prohibition against u1ing a tape recorder during an 
executive session, but rather that the use of a tape recorder 
during an executive session was a matter that should be resolved 
by the Town Board. Stated differently, the Board could permit 
the presence of a tape recorder during an executive session, but 
there would be no right on the part of a member individually to 
use a tape recorder ;during a proper executive session. I note in 
passing that I believe that it was also advised that the portion 
of the gathering involving a discussion of procedures to be fol­
lowed by the Youth Commission should be conducted in .public •. 

Enclosed for your consideration are copies of the Open 
Meetings Law, an explanatory brochure on the subject, and an 
prticle that seeks to provide a common sense view of the Open 
Meetings Law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondenceL 

Dear Ms. Yellott: 

I have received your letter of June 17 in which you re­
quested an advisory opinion concerning the implementation of the 
Open Meetings Law by the Auburn City Council. 

Your first question involves the sufficiency of motions 
to enter into executive sessions. For instance, you wrote that 
the motions make reference to: 

"(a) Personnel; (b) Purchase of 
land and buildings1 and {c) Possible 
litigation". 

You added that "No specific information is provided which 
identifies or describes the issue to be discussed". You also 
asked what constitutes "action" taken in executive session that 
would reguire that minutes be kept. You cited a situation in 
which the council directs the City Manager or one of its members 
"to look further into a matter". Lastly, you asked whether it is 
appropriate to conduct an executive session: 

-~~-·~--·----~--"t-8 ·<!Ii SCaS6· -st-fie 4.'.l'UtGEqu~ -vf~'t~ 
housing city equipment and ask ques­
tions of a Department Head to deter-

C 
mine if present plans for expansion of 
the facilities are adequate? · (An anti-

J 



Ms. Lynn Yellott 
cluly 3, 1986 
'Page -2-

cipated justification by Corporation 
Counsel is that if the present facili­
ties are inadequate, then purchase of 
additional land might be a possible 
solution). 11 

In this regard, I offer the following comments. 

First, as a general matter, the Open Meetings Law is basea 
on a presumption of openness. All meetings of public bodies must 
be conducted open to the public, except to the extent that an 
executive session may be convened in accordance with section 105 
of the Law. Further, it is noted that in a landmark decision 
Jendered in 1978, the Court of Appeals, the state's highest 
court, found that the term "meeting" includes any gathering of a 
quorum of a public body for the purpose of conducting public 
business, whether or not there is an intent to take action and 
regardless of the manner in which a gathering may be charac­
terized [see Orange County Publications v. Council of the City 
of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 

second, the phrase "executive session" is defined in sec­
tion 102(3} of the Open Meetings Law to mean a portion of an open 
meeting during which the public may be excluded. As such, an 
executive session is not separate and distinct from a meeting, 
but ,rather is a portion of an open meeting. The Law also con­
tains a procedure that must be accomplished during an open meet­
ing before an executive session may be held. Specifically, sec­
tion 105(1) states in relevant part that: 

"[U]pon a majority vote of its 
total membership, taken in an 
open meeting pursuant to a motion 
identifying the general area or 
areas of the subject or subjects 
to be considered, a public body 
may conduct an executive session 
for the below enumerated purposes 
only ••• " 

As indicated in the language quoted above, a motion to 
enter into an executive session must include reference to the 
"general area or areas of the subject or subjects to be 
c.anslDe.red" during the executive session. Based qpon judicial 
interpretations of the Open Meetings Law, the motions as you 
described them would be insufficient. 

with respect to "possible litigation", section 105(1) (d) 
of the Open Meetings Law permits a public body to enter into an 
executive session to discuss "proposed, pending, or current 
litigation". It has been held that the purpose of the 
"litigation" exception for executive session "is to enable a 
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public body to discuss pending litigation privately, without 
baring its strategy to its adversary through mandatory public 
meetings" [Weatherwax v. Town of Stony Point, 97 AD 2d 840, 841 
(9183); also Matter of Concerned Citizens to Review Jefferson 
yal, Mall v. Town Board, 83 Ad 2d 612, 613, appeal dismissed, 
54 NY 2d 957 (1981)]. The Court in Weatherwax, in its discussion 
of a claim that litigation might possibly ensue, added that: 

, 

"The belief of the town's attorney 
that a decision adverse to peti­
tioner 'would almost certainly 
lead to litigation' does not just­
ify the conducting of this public 
business in an executive session. 
To accept this argument would be to 
accept the view that any public body 
could bar the public from its meet­
ings simply by expressing the fear 
that litigation may result from actions 
taken therein. Such a view would 
be contrary to both the letter and 
the spirit of the exception" (id, at 
841) • 

Moreover, with respect to the nature of a motion to enter 
into executive session pursuant to section 105(1) (d), it has been 
dete'rmined that: 

" •.. any motion to go into executive 
session must 'identify the general 
area' to be considered. It is insuf­
ficient to merely regurgitate the 
statutory language; to wit, 'discus­
sions regarding proposed, pending or 
current litigation.' This boilerplate 
recitation does not comply with the in­
tent of the statute. To validly con­
vene an executive session for discus­
sion of proposed, pending or current 
litigation, the public body must iden­
tify with particularity, the pending, 
proposed or current litigation to be 
discussed during the executive session. 
Onl.J" through such an identification will 
the purposes of the Open Meetings Law 
be realized" [emphasis added by court; 
Daily Gazette Co., Inc. v. Town Board, 
Town of Cobleskill, 444 NYS 2d 44, 46 
(1981)]. . 
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The so-called npersonneln exception for entry into execu­
tive session has been clarified since the initial enactment of 
the Open Meetings Law. In its initial form, section 105(1) (f) of 
the Open Meetings Law permitted a public body to enter into an 
executive session to discuss: 

, 

w ••• the medical, financial, credit or 
employffient history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, 
aismissal or removal of any person or 
corporation ••. n 

Under the language quoted above, public bodies often convened 
executive sessions to discuss matters that dealt with npersonnelw 
generally, tangentially, or in relation to policy concerns. 
However, the Committee consistently advised that the provision 
was intended largely to protect privacy and not to shield matters 
of policy under the guise of privacy. 

To attempt to clarify the Law, the Committee recom-
mended a series of amendments to the Open Meetings Law, several 
of which became effective on October 1, 1979. The recommendation 
made by the Committee regarding section 105(1) (f) was enacted and 
now states that a public body may enter into an executive session 
to discuss: 

n ..• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ­
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• w 
(emphasis added). 

Due to the insertion of the term nparticularn in section 105(1) 
(f), I believe that a discussion of npersonneln may be considered 
in an executive session only when the subject involves a parti­
cular person or persons, and only when one or more of the topics 
listed in section 105(1) (f) are considered. 

------,F.y<:--t.M.,c,. jOO-i..c-i..al .4@.C-i--6i-ens --i-M-i-0=.t<e -t.M-t -.a. -.set-i..en <COR­

taining a recitation of the language of the grounds for executive 
session, or wpersonnelw, for example, without more, fails to 
comply with the Law. For instance, in a decision containing a 
discussion of minutes that referred to various bases for entry 
into executive session, it was found that: 



, 

?:Iott 
q, 

"[T]he minutes of the March 26, 1981 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel• and 'negotiations• with­
out further amplification. On May 
28, 19al, the Board again entered 
into eXecutive session on two 
occasions. The reasons given for 
doing so were to discuss a 1 legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again, on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters'. 

"We believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 1 personnel 1 , 'negotiations 1 , or 
'legal problems• without more is 
insufficient to comply with Public 
Officers Law section 100[1]. 

"With respect to 'personnel', Public 
Officers Law section 100[1] [fl per­
mits a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee on Public 
Access to Records has stated that 
this exception to the open meetings 
law is intended to protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the statute matters re­
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
.Particular individual, the Board 
should not be required to reveal the 
identity of the person but should 
make it clear that the reason for 
the executive session is becau~e 
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their discussion involves a 
'particular' person ... n [Doolittle 
v. Board of Education, Sup. Ct., 
Chemung Cty., Oct. 20, 1981; see 
also Becker v. Town of Roxbury, 
Sup. Ct., Chemung Cty., April 1, 
1983] .. 

In view of the foregoing, it has been advised that a mo­
tion to enter into executive session to discuss npersonnel", or 
npersonnel mattersn, without additional description, is 
inadequate. Where section 105(1) (f) may be asserted, I believe 
that motion for entry into an executive session should contain 
~wo components, inclusion of the term nparticularn, and reference 
to one or more of the topics appearing in that provision. For 
instance a motion to discuss "the employment history of a parti­
cular person" (without identifying the person} would be proper; 
a citation of "personnel" would not in my view be sufficient to 
comply with the statute. 

The remaining ground for entry into an executive session 
to which you alluded is section 105(1) (h). The cited provision 
permits a public body to enter into an executive session to 
discuss: 

"the proposed acquisition, sale or 
lease of real property or the pro­
posed acquisition of securities, or 
sale or exchange of securities held 
by such public body, but only when 
publicity would substantially affect 
the value thereof." 

It is emphasized that, based upon the language quoted above, not 
every discussion of a real estate transaction could be discussed 
appropriately during executive session, for the provision 
specifies that closed sessions could be held "only when publicity 
would substantially affect the value" of the property. As such, 
in the context of your last question, the possibility of the pur­
chase of land, under the circumstances that you described, would 
not in my opinion permit a discussion held in executive session 
pursuant to section 105(1) (h). Further, the issue in question, 
"the inadequacy of garages housing city equipment" and "plans for 
ex.nansion of the facilities" would not in ITlY ODinion fall within 
anY of the other grounds for entry into an ~exeCutive session. 

Finally, with regard to "action", subdivision (2) of 
section 106 of the Open Meetings Law pertains to minutes of exe­
cutive session and states that: 
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nMinutes shall b9 taken at executive 
sessions of any action that is taken 
by formal vote which shall consist of 
a record or summary of the final de­
termination of such action, and the 
date and vote thereon; provided, how­
ever, ;that such summary need not in­
clude ·any matter which is not required 
to be made public by the freedom of 
information law as added by article 
six of this chapter.n 

The provision quoted above refers to a nformal voten. Therefore, 
~nless a nformal voten is taken, it would appear that minutes 
need not be prepared. Nevertheless, if nactionn is taken upon 
which the City or the Council relies, it would appear that a 
formal vote might be required, in which case minutes would have 
to be prepared. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

cc: Auburn City Council 

Sincerely, 

I l +- ~ I 
"-' '-' '\., \.\__, j "----

RO be rt J. Freeman 
Executive Director 



COMMITTEE MEMBERS 

tlAW BOOICl,IA"4 

AYNE'OIESE, 
ti.1-Lt At,f'T OU FF 'I', JF! 
JOHN C EGAN 
WALTER.Vt GRUNFELO 
LAUR.A l=IIVEf:I.A 
BAA8AAA SHAC!'; cna.• 
GAIL S SHArFEP 
GILBEF!TP SMITH 
PRISCILLA A WOOTEr. 

EXECUTIVE DIAEC1'0F 
AOBERT J FREE1,1•,_ 

Ms. 

ST ATE OF NEW YORK 
DEPARTMENT OF STATE 
COMMITTEE ON OPEN GOVERNMENT 

r= oXl, lfd .. I./ IY~ 
0ml, f1 d -/3cJ / 

162 ~A.SHl,.CiTOt. A'v'£f>tvE ALB~~t NfV. "OR. .... 1:2,;­
,s~E 474•2S1E 27S· 

July 7r 1986 

R. Kibbe 
e K. Drake 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Kibbe and Ms. Drake: 

I have received your letters of June 18 and 19 
respectively, as well as the materials attached to them. 

You have raised a series of issues concerning the imple­
mentation of the Freedom of Information Law by the Dolgeville 
Central School District. In brief, in your attempts to review 
and/or copy financial records, some of wh i ch were unsuccessful r 
you learned that the District has no records access officer or 
appeals officer, that minutes of meetings are incomplete, and 
that the District does not maintain a wsubject matter listn. 

In this regard, I offer the following comments. 

First, by way of background, section 89(1) (b) (iii) of the 
Freedom of Information Law requires the Committee on Open Govern­
ment to promulgate general regulations concerning the procedural 
aspects of the Freedom of Information Law, as well as the subject 
matter list. The Committee has done so, and its regulations 
appear as 21 NYCRR Part 1401 et seg. In turn, section 87(1) of 
the Law requires the governing body of a public corporation, 
i.e., a board of education, to adopt procedural rules and regula-

--t-i-eM~i«~t~k-h-t-h@ .. ~~ -vf -1-nf.G~~M~ ~·""tffl! 
regulations promulgated by the Committee. 

Relevant to the facts that you described, section 1401.2 
of the regulations requires that the Board of Education designate 
one or more •records access officers•, persons who have the duty 
of coordinating an agencyts response to requests for records. 
Similarly, section 1401.7 requires that the Board designate a 
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person or body to render determinations on appeal following a 
denial of a request. The cited provision also specifies that the 
records access officer and the appeals officer cannot be the same 
person. 

Second, as a general matter, the Freedom of Information 
Law pertains to existing records. Unless specific direction is 
provided to the contrary, an agency is not required to create a 
record in response to a request. However, two areas of your 
requests involve exceptions to the rule. Specifically, section 
87(3) states in part that: 

•Each agency shall maintain •.. 

n(b) a record setting forth the 
name, public office address, title 
and salary of every officer or em­
ployee of the agency; and 

(c) a reasonably detailed current 
list by subject matter, of all records 
in the possession of the agency, 
whether or not available under this 
article.• 

As such, the Freedom of Information Law requires that a list be 
prepared that identifies every officer or employee of an agency, 
including individual salaries. It is noted, too, that the 
nsubject matter listn must refer by category, to all agency 
records, and not only those considered to be accessible to the 
public. The regulations contain additional guidance concerning 
the subject matter list in section 1401.6. 

Third, in terms of rights of access, the Freedom of Infor­
mation Law is based upon a presumption of access. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 87(2) (a) through (i) 
of the Law. Although it is not completely clear which records 
you are seeking, records prepared by the School District concern­
ing its financial transactions are, in my view, clearly 
available. Relevant is one of the grounds for denial which, due 

'to-i"'C'S-sti:'-uci-u""I.~, "t"'eqUi"'t"'e'S tife-----,,-ec,ovds-i-A. 4:tt!CSti~ -bG------G'e ·'ii\6die 
available. Section 87(2) (g) states that an agency may withhold 
records that: 

nare inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu­
lations or data; 
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ii. instructions to staff that 
affect the public; or 

111. final agency policy or de­
terminations ••• " 

It is noted that the language quoted above contains what in 
effect is a double negative. While inter-agency or intra­
agency materials may be withheld, portions of such mater­
ials consisting of statistical or factual information, in­
structions to staff that affect the public, or final agency 
policy or determinations must be made available. Under the 
circumstances, it appears that the records sought solely in­
volve "statistical or factual tabulations or data" accessible 
pursuant to section 87 (2) (g) (i). 

Moreover, there are other provisions of law that may be 
cited for the purpose of obtaining the type of information that 
you want. For instance, section 170.2 of the regulations promul­
gated by the Commissioner of Education sets forth rules regarding 
financial recordkeeping. One among several provisions that may 
be relevant to your request indicates that a board of education 
has the duty: 

"To require the treasurer to render a 
report, at least quarterly (monthly in 
the event that budget transfers have 
been made since the last report), for 
each fund including no less than the 
revenue and appropriation accounts re­
quired in the annual State budget form. 
This report shall show the status of 
these accounts in at least the following 
detail: 

(1) Revenue accounts. 

(i) Estimated revenues. 

(ii) Amounts received to date of 
report. 

,.(,.il.i..) ...&evenne.s .est.iJnated to be re­
ceived during balance of the 
fiscal year. 

(2) Appropriation accounts.~ 

(i) Original appropriations. 

(ii) Transfers and adjustments. 
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(iii) Revised appropriations. 

(iv} Expenditures to date. 

(v} Outstanding encumbrances. 

(vi} Unencumbered balances.n 

In view of the foregoing, it would appear that the Dis­
trict is required to maintain various types of records concern­
ing its finances. 

~ Fourth, I point out that the Freedom of Information Law 
and the regulations prescribe time limits for responses to 
requests. Specifically, section 89(3) of the Freedom of Informa­
tion Law and section 1401.5 of the Committee's regulations pro­
vide that an agency must respond to a request within five busi­
ness day of the receipt of a request. The response can take one 
of three forms. It can grant access, deny access, and if so, the 
denial should be in writing stating the reasons, or the receipt 
of a request may be acknowledged in writing if more than five 
business days is necessary to review or locate the records and 
determine rights of access. When the receipt of the request is 
acknowledged within five business days, the agency has ten addi­
tional business days to grant or deny access. Further, if no 
response is given within five business days of receipt of a re­
quest or within ten business days of the acknowledgement of the 
receipt of a request, the request is considered "constructively 
denied• [see regulations, section 1401.7(b}]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4) (a}]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89 (4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 

'V'I' ~~in{~t~.t-i TE ,. emed~ ~ a"ii'ra'Y ~t-i~ --a --eha-l i-E"Ag,e -t.v ··"6 
constructive denial of access under Article 78 of the Civil Prac­
tice Rules [Floyd v, McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982) J. 

• 
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Lastly, you contended that minutes of meetings are some­
times incomplete. Here I direct your attention to the Open Meet­
ings Law. Subdivision (1) of section 106 pertains to the minimum 
requirements concerning the contents of minutes of open meetings 
and states that: 

; 

"Minutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and 
any other matter formally voted upon 
and the vote thereon." 

Further, subdivision (3) of section 106 requires that minutes of 
open meetings be prepared and made ava~lable within two weeks. 
Where minutes are not or cannot be approved within two weeks of a 
meeting, to comply with the Open Meetings Law,it has been advised 
that minutes be prepared within the appropriate time, and marked 
as "draft" or •non-final•, for example. By so doing, the public 
can learn generally of what transpired at a meeting; concurrent­
ly, the public is effectively informed that the minutes are 

( subject to change. 

( 

Enclosed for your consideration are copies of the Freedom 
of Information Law, the regulations promulgated by the Committee, 
model regulations designed to enable agencies to adopt their own 
regulations easily, the Open Meetings Law, and "Your Right to 
Know•, which describes both the Freedom of Information and Open 
Meetings Laws. To enhance compliance, copies of those materials 
and this opinion will be sent to Mr. Smith, the new 
Superintendent, and the Board of Education. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

cc: Robert Smith, Superintendent 
Board of Education 

Robert J. Freeman 
Executive Director 

.. 
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July 7, 1986 

Mr. Jim Switzer 
School District Clerk 
Wayne Central School District 
6200 Ontario Center Road 
Ontario Center, New York 14520 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Mr. Switzer: 

I have received your letter of June 12, 1986 in which you 
request the assistance of the Committee on Open Government. 

Specifically, you ask: 

1. "Can a school board limit the persons 
who may speak at 'Comment Time' at a 
public meeting to those who are resi­
dents of the school district, only? 

2. "Are all items presented at a school 
board meeting (reports, information), 
some apart from the published agenda, 
public records accessible under FOIL? 

3. "Would this include information pro­
vided to the school board by the super­
intendent in an informational packet 
separate from the formal board agenda?" 

In this regard, I offer the following comments. 

First, the Open Meetings Law generally requires that meet­
ings of a public body be open to the public. The Law [section 
102(1)1 defines "meeting" as nthe official convening of a public 
body for the purpose of conducting public business.n 
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Second, however, the Open Meetings Law is silent with 
respect to public participation. Thus, it has been advised that 
a public body may permit the public to speak; however, there is 
no requirement that the public be given the authority to speak or 
otherwise participate at meetings. Since the Law does not 
address the issue of public participation, it does not touch upon 
the question of limited participation. Thus, the propriety of 
limitations on public participation are not issues arising under 
the Open Meerings Law but rather under other provisions of law, 
as well as the reasonableness of rules that might be adopted by a 
board. It is noted that the case of Arnold Baum, et al. v, The 
Board of Education of the Delaware yalley Central School 
District, Supreme County, State of New York, County of Sullivan, 
September 28, 1984 and January 15, 1985, dealt, in part, with 
regulation of the time, place and manner of speech at school 
board meetings. The September 28, 1984 decision found that a 
regulation adopted by the Board was unconstitutional for violat­
ing the freedom of speech guaranteed by both the Federal and 
State Constitutions, but noted that "The time, place and manner 
of speech may be regulated by government provided such regulation 
is both limited and reasonable." The January 15, 1985 decision 
held in part that "that portion of {the regulation) which limits 
comments and questions at regular school board meetings to topics 
related to education and the board's conduct of the school and 
comments at special meetings to the purpose for which the special 
meeting was called, does not violate the Federal and State con­
stitutional provisions protecting the freedom of speech." I point 
out that neither of these decisions deal with a limitation speci­
fying categories of members of the public who may speak or parti­
cipate at meetings. 

Third, in regard to your last two questions, all items 
presented at a school board meeting, including "information pro­
vided to the school board by the superintendent in an informa­
tional packet separate from the formal board agenda" would be 
subject to the Freedom of Information Law. 

As you may know, the Freedom of Information Law is based 
upon a presumption of access. Stated differently, all records of 
an agency are available, except to the extent that records or 
portions thereof fall within one or more of the grounds for de­
nial appearing in section 87(2) (a) through (i) of the Law. 
Rights of access would be dependent upon the specific contents of 
the records. For example, records concerning a particular stu­
dent might be confidential, in whole or in part, pursuant to the 
federal Family Educational Rights and Privacy Act; a memorandum 
might be wholly advisory and deniable under section 87(2) (g} of 
the Freedom of Information Law. Other types of records would be 
accessible in accordance with the Freedom of Information Law. In 
short, it could not be advised that the records in question would 
always be accessible or deniable, for their specific contents 
would determine rights of access. 
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As you requested, I am enclosing copies of the 1985 Annual 
Report of the Committee on Open Government, which includes the 
most up to date index to advisory opinions, the Freedom of Infor­
mation Law and the Open Meetings Law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:DAK:ew 

Encs. 

Sincerely, 

ROBERT J, FREEMAN 
Executive Director 

BY Deborah A. Kahn 
Assistant to the Executive 

Director 
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Mr. Richard Galant 
Suffolk Editor 
Newsday 
Long Island, NY 11747 

July 8, 1986 

The §taff of the Committee on Open Government i§ authorized to 
issue adv~s9rY 02inions, The ensuing staff advisory,opinion is 
Qased solely upon the facts presented in yoyr correspondence. 

Dear Mr. Galant: 

I have received your letter of June 24 in which you re­
quested an advisory opinion under the Open Meetings Law. 

According to your letter and the article attached to it, 
four of the five members of the Huntington Town Board met on June 
18. You added that "No notice was given to the press or public". 
Persons other than members of the Board were present, such as 
"town employees and outside consultants, including legal, finan­
cial and engineering experts•, as well as Pickett Simpson, pro­
gram manager of the State Environmental Facility Corporation". 
The Assistant Town Attorney, Gregory Hensas, contendea that the 
Open Meetings Law did not apply based upon the assertion that the 
aiscussion fell within the scope of the attorn~y-client 
privilege. He also said that "he anticipated that the discussion 
would involve 'the avoidance of litigation 1 and 'potential 
strategies•n that shou1a not be discussed in public~ You wrote 
that, after the gathering, one of the Board members said that 
"only about five minutes of the three-and-a-half hour meeting 
involved legal advice and that policy decisions were made". 
Further, Mr. Simpson, a state agency representative, said flI was 
just sitting in because we're doing the financing". 

cfn tt.i-s -n>9ard, -i: ~ ~tu,., "f1"11.1'Wi"n9 ~s. 

First, in my opinion, when certain ingredients to be des­
cribed in greater detail in the ensuing paragraphs are present, a 
municipal official or body may engage in a privileged relation­
ship with an attorney. In such cases, I believe that the commun­
ications between an attorney and his or her client, a municipal 
board or official, would fall outside the scope of the Open Meet­
ings Law .. 
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Section 108 of the Law contains three "exemptions". From 
my perspective, when a discussion falls within the scope of an 
exemption, the provisions of the Open Meetings Law do not apply. 
Relevant to your inquiry is section 108(3), which exempts from 
the Open Meetings Law: 

" .•. any matter made confidential by 
federal or state law". 

When an attorney-client relationship has been invoked, it 
is considered confidential under section 4503 of the Civil Prac­
tice Law and Rules. Therefore, if an attorney and client estab­
lish a privileged relationship, the communications made pursuant 
to that relationship would in my view be confidential under state 
law and, therefore, exempt from the Open Meetings Law. 

In terms of background, it has long been held that a muni­
cipal board may establish a privileged relationship with its 
attorney [People ex rel, Updyke v, Gilon, 9 NYS 243 (1889); 
pennock v. Lane, 231 NYS 2d 897, 898 (1962)]. However,such a 
relationship is in my opinion operable only when a municipal 
board or official seeks the legal advice of an attorney acting in 
his or her capacity as an attorney. As such, it is suggested 
that the mere presence of an attorney with a municipal board, for 
example, would not in my view automatically result in a privi­
leged relationship and an exemption from the Open Meetings Law, 
for the subject matter of a discussion and the nature of the 
communication determine the applicability of an attorney-client 
relationship and the existence of an exemption from the Open 
Meetings Law. 

In a judicial determination that described the parameters 
of the attorney-client relationship and the conditions precedent 
to its initiation, it was held by the Appellate Division that: 

"In general, 1 the privilege applies 
only if (1) the asserted holder of the 
privilege is or sought ta become a. 
client; (2) the person to whom the 
communication was made (a) is a mem­
ber of the bar of a court, or his 
subordinate and (b) in connection with 
this communication relates to a fact 
m which ~ ~Y rn ..i.nf<W11ed 
(a) by his client (b) without the 
presence of strangers (c) for the 
purpose of securing primarily either 
(i) an opinion on law or (ii) legal 
services (iii) assistance in some 
legal proceeding, and not {d) for 
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the purpose of committing a crime 
or tort; and (4) the privilege has 
been (a) claimed and (b) not waived 
by the client 1 n [People v. Belqe, 59 
AD 2d 307, 399, NYS 2d 539, 540 
(1977)]. 

In my view, if the consultants present at the closed ses­
sion were employed by the Town, their attendance would not have 
disturbed the existence of what might otherwise have been privi­
leged communications within the scope of the attorney-client 
relationship. However, the presence of Mr. Simpson, who is not 
an employee of or hired by the Town, but rather is a representa­
tive of a state agency who was, in his words, "just sitting inn, 
would likely in my opinion have resulted in a waiver of the 
attorney-client privilege. Even if Mr. Simpson's presence did 
not result in a waiver of the existence of the privilege, it 
appears that only a small portion of the gathering would have 
been outside the requirements of the Open Meetings Law. 

Second, with respect to the remainder of the gathering, I 
believe that it constituted a "meeting" subject to the Open Meet­
ings Law that should have been preceded by notice given to the 
public and the news media pursuant to section 104 of the Law. 
Here I point out that, as a general matter, the Open Meetings Law 
is based on a presumption of openness. All meetings of public 
bodies must be conducted open to the public, except to the extent 
that an executive session may be convened in accordance with 
section 105 of the Law. Further, it is noted that in a landmark 
decision rendered in 1978, the Court of Appeals, the state 1 s 
highest court, found that the term "meetingn includes any gather­
ing of a quorum of a public body for the purpose of conducting 
public business, whether or not there is an intent to take action 
and regardless of the manner in which a gathering may be charac­
terized [see Orange County Publications v, Council of the City 
of Newburoh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 

Third, the phrase "executive session" is defined in sec­
tion 102(3) of the Open Meetings Law to mean a portion of an open 
meeting during which the public may be excluded. As such, an 
executive session is not separate and distinct from a meeting, 
but rather is a portion of an open meeting. The Law also con­
tains a procedure that must be accomplished during an open meet­

_.iJ:!.g .beL.oz,e ..an e.xe.c.u.t.iv-e .se.s.slon ..may -l:ic .beJrl., --Sp.eci.fJ.caJ.ly--, _sec­
tion 105(1) states in relevant part that: 

n[U]pon a majority vote of its 
total membership, taken in an 
open meeting pursuant to a motion 
identifying the general area or 
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areas of the subject or subjects 
to be considered, a public body 
may conduct an executive session 
for the below enumerated purposes 
only ••• " 

As indicated in the language quoted above, a motion to 
enter into an executive session must include reference to the 
"general area or areas of the subject or subjects to be 
considered" during the executive session. 

With respect to "possible litigation" or •the avoidance of 
litigation", section 105(1) (d) of the Open Meetings Law permits a 
public body to enter into an executive session to discuss 
"proposed, pending, or current litigation•. It has been held 
that the purpose of the "litigation• exception for executive 
session •is to enable a public body to discuss pending litigation 
privately, without baring its strategy to its adversary through 
mandatory public meetings" [Weatherwax v. Town of Stony Point, 
97 AD 2d 840, 841 (9183); also Matter of Concerned Citizens to 
Review Jefferson val, Mall v. Town Board, 83 Ad 2d 612, 613, 
appeal dismissed, 54 NY 2d 957 (1981)]. The Court in Weatherwax, 
in its discussion of a claim that litigation might possibly 
ensue, added that: 

"The belief of the town's attorney 
that a decision adverse to peti­
tioner 'would almost certainly 
lead to litigation' does not just­
ify the conducting of this public 
business in an executive session. 
To accept this argument would be to 
accept the view that any public body 
could bar the public from its meet­
ings simply by expressing the fear 
that litigation may result from actions 
taken therein. Such a view would 
be contrary to both the letter and 
the spirit of the exception" (id. at 
841). 

It does not appear that litigation relative to the issues dis­
cussed has been initiated or is imminent. 

Moreover, with respect to the nature of a motion to enter 
into executive session pursuant to section 105(1) (d), it has been 
determined that: 
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" •.• any motion to go into executive 
session must 'identify the general 
area' to be considered. It is insuf­
ficient to merely regurgitate the 
statutory language; to wit, 'discus­
sions regarding proposed, pending or 
current litigation.' This boilerplate 
recitation does not comply with the in­
tent of the statute. To validly con­
vene an executive session for discus­
sion of proposed, pending or current 
litigation, the public body must iden­
tify with particularity, the pending, 
proposed or current litigation to be 
discussed during the executive session. 
Only through such an identification will 
the purposes of the Open Meetings Law 
be realized" [emphasis added by court; 
Daily Gazette Co,, Inc. v. Town Board, 
Town of Cobleskill, 444 NYS 2d 44, 46 
(1981)]. 

In sum, it is questionable in my view whether the Board 
could have closed the gathering based upon a claim that the dis­
cussions fell within the scape of the attorney-client privilege 
and, therefore, outside the requirements of the Open Meetings 
Law. Further, even if some portions of the gathering could have 
been considered confidential, the remainder would, in my view, 
have been subject to the Open Meetings Law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Town Board 
Gregory Hensas, Town Attorney 

Sin,cerely, 

' I 
,: ~\ • 1 

. . ' 
i C 

Robert J. Freeman 
Executive Director 
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July 8, 1986 

The staff of the committee on Open Government is authorized to 
issue adyisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Schoen: 

I have received your letter in which you requested a 
ffrulingn under the Open Meetings Law. 

According to your letter, the Yonkers Privacy Industry 
Council •has meetings at a catering hall where luncheon is served 
to the Board Members". It is your view that a meeting held at 
that kind of facility is not "in keeping with the intent of the 
Open Meetings Law.• 

In this regard, I offer the following comments. 

First, the Committee on Open Government does not have the 
authority to issue a "ruling" that should be considered binoing. 
Section 109 of the Open Meetings Law, however, authorizes the 
Committee to render advisory opinions. 

Second, I believe that a Private Industry Council (PIC) is 
a public body required to comply with the Open Meetings Law. 
Section 102(2) of the Law defines "public body" to include: 

"any entity, for which a quorum is 
required in order to conduct public 

'business and wnlcn consls~s o~ two 
or more members, performing a govern­
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law, or committee or sub­
committee or other similar body of such 
public body." 
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A PIC is an entity for which a quorum is required pursuant 
to the provisions of the Not-for-Profit Corporation Law. Its 
board consists of more than two members. Further, a PIC is cre­
ated and authorized by state and federal law pursuant to the 
terms and provisions of Public Law 97-300, as enacted on October 
13, 1982. Those provisions indicate that the board of a PIC 
conducts public business and performs a governmental function for 
one or more public corporations, including the City of Yonkers or 
perhaps Westchester County. 

Third, it is noted that the definition of "meeting" [see 
attached, Open Meetings Law, section 102(1)] has been expansively 
interpreted by the courts. In a landmark decision rendered in 
1978, the Court of Appeals, the state's highest court, found that 
the term "meeting" includes any gathering of a quorum of a public 
body held for the purpose of conducting public business, whether 
or not there is an intent to take action, and regardless of the 
manner in which a gathering may be characterized [see Orange 
County Pµblications v, council of the City of Newburgh, 60 AD 2d 
409, aff'd 45 NY 2d 947 (1978)], I would like to point out, too, 
that the Appellate Division decision that preceded the Court of 
Appeals' determination made specific reference to the inclusion 
of so-called "work sessions" and "agenda sessions" within the 
requirements of the Law. If a quorum of the Board of the PIC 
convenes at the catering hall for the purpose of discussing pub­
lic business, I believe that such a gathering would constitute a 
11 meeting" subject to the Open Meetings Law in all respects. 

Further, from my perspective, the intent of the Open Meet­
ings Law is clear. As stated in a legislative declaration, the 
first section of the Law (section 100): 

"It is essential to the maintenance 
of a democratic society that the public 
business be performed in an open and 
public manner and that the citizens of 
this state by fully aware of and able 
to observe the performance of public 
officials and attend and listen to tbe 
deliberations and decisions that go 
into the making of public policy." 

In view of the language quoted above, I believe that the Law is 
i,i,"t.en'f3etI "'to ~-1-e -any in"t.ere"S"tl:!'o"7tl~~,: ·1'£----ttre ·>putr11.1: "tt> -wtt.enO 
meetings of public bodies without impediment. 

While a restaurant or catering hall might be open to the 
public, as a general matter, entry into a restaurant most often 
involves the purchase of food. Whether or not that is so in this 
instance, it is possible that many interested members of the 
public might feel constrained to enter a restaurant or catering 
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hall without ordering food or joining in the luncheon, if that is 
possible. As such, while the Open Meetings Law does not prohibit 
meetings from being held in a restaurant, I believe that such a 
site might represent an impediment to access to many who might 
otherwise want to attend. 

that: 
Lastly, section 103(b) of the Open Meetings Law states 

11 Public bodies shall make or cause 
to be made all reasonable efforts so 
that meetings are held in facilities 
that permit barrier-free physical 
access to the physically handicapped, 
as defined in subdivision five of 
section fifty of the public buildings 
law." 

I could not conjecture as to whether the hall in question permits 
barrier-free access to physically handicapped persons. Never­
theless, if an alternative facility does permit barrier-free 
access, I believe that the meeting would more appropriately be 
held in such a facility. 

As you requested, a copy of this opinion will be sent to 
Mr. Zakian, Executive Director. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

Enc. 

Sincerely, 

; , ·x !,:_ _ _\ ~ I '· . , ,., 

Robert J. 
Executive 

cc: John Zakian, Executive Director 

Freeman 
Director 
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July 8, 1986 

Mr. Charles A. Forma 
Counsel-Cable Operations 
Cablevision 
One Media Crossways 
Woodbury, NY 11797 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Fonna: 

I have received your letter of June 23 in which you re­
quested an advisory opinion under the Open Meetings Law. 

You have questioned the propriety of an executive session 
held by the Public Safety Committee of the Suffolk County 
Legislature. Specifically, according to your letter: 

non or about May 5, 1986, a federal 
prisoner who was in the custody of 
Suffolk County on separate charges 
was apparently released by the County 
when local charges were dropped, in-
stead of being returned to a federal 
penitentiary. The Public Safety Com-
mittee of the Suffolk County Legisla-
ture held its regular scheduled meeting 
on May 21, 1986. Representatives from 
the District Attorney, the Sheriff and 
the system court were called to testify 
as to the events leading up to the re-
1~,e of -the --sp,r-{<5,e.~,r • T-he --C----0fflffl-i-t,t~ , 
on the advise [sic] of counsel, deter-
mined to go into executive session on 
the grounds that the information which 
could be adduced at the hearing could 
'imperil public safety by laying out a 
blueprint for other people' and on the 
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ground that there is 'an ongoing in­
vestigation'. Despite the protests 
of the representatives of the media 
and, as Legislature Bachety said, the 
fact that the Committee was 'talking 
about something that's already done', 
the Committee voted to go into execu­
tive session by a vote of 4 to 2 with 
2 members not present." 

It is your view that the Committee had no "reasonable basis for 
assuming that information which could 'imperil the public safety' 
would be brought out". Nevertheless, a transcript of the 
meeting, a copy of which you enclosed, provides the view of Mr. 
Paul Sabatino, Counsel to the Committee. Mr. Sabatino stated 
that: 

" ••. we don't want to imperil the public 
safety by laying out a blueprint for 
other people who can take advantage of 
certain information and perhaps effectu­
ate the same result. We also have an 
ongoing investigation, therefore, it 
would be the judgment of the Counsel 
to the Legislature that there is basis 
to go into executive session." 

In this regard, I offer the following comments. 

First, the substance of your question pertains to one or 
perhaps two of the grounds for entry into an executive session. 
Specifically, a public body may enter into an executive session 
to discuss: 

"a. matters which will imperil the 
public safety if disclosed ... 

c. information relating to current 
or future investigation or prosecution 
of a criminal offense which would im­
peril effective law enforcement if dis­
closed ••• " 

i:n -Ya1rness, wl't"hoU't 1mow-"ledge of "the spe-cific --facts re­
lating to the incident that was the subject of the discussion, or 
the nature of the discussion itself, it is impossible to advise 
with certainty that the executive session was held legally or 
otherwise. As a general matter,it is my view that the the Open 
Meetings Law seeks to require that public business be discussed 
in public, unless and until a discussion would result in harm to 
an individual, for example, or a governmental process. From my 



M.1. Cl"iarJ ~i, A. Forma 
July 8, 1986 
Page -·3-

perspective, the issue should likely have been discussed in pub­
lic until the Committee reached the point at which public disclo­
sure would indeed "imperil the public safety" in the manner sug­
gested by Mr. Sabatino -- where the discussion would offer "a 
blueprint 11 that would enable prisoners to escape or evade 
detection. By means of analogy, in a decision rendered by the 
Court of Appeals relative to the Freedom of Information Law, 
which excepts from disclosure records "compiled for law enforce­
ment purposes• when disclosure would result in the harmful 
effects described in section 87(2) (e) of that statute, it was 
held that •The Freedom of Information Law was not enacted to 
furnish the safecracker with the combination to the safen [Fink 
V- Lefkowitz, 47 NY 2d 567, 573 (1979)]_ 

If indeed public discussion would have offered a 
"blueprint" for escape or evasion of the law, or if public dis­
cussion would have imperiled effective law enforcement in rela­
tion "to current or future investigation or prosecution of a 
criminal offense", to that extent, I would agree that a ground 
for entry into executive session could have been asserted. 
However, once again, it is unclear on the basis of the informa­
tion that you provided whether the topic could properly have been 
considered during an executive session. The article published by 
Newsday that is attached to your letter suggests that public 
discussion would have neither provided a "blueprint 11 for prison­
ers to escape, nor would it have interfered with a criminal 
investigation. It appears that any criminal investigation had 
been terminated, and that the incident that precipitated the 
discussion was, in the words of a County legislator, "a comedy of 
errors". The legislator, according to Newsday, added that: "It 
would only happen again if everyone was as stupid as they were 
the first time". In my opinion, that comment suggests that a 
series of errors, all unusual, occurred. If that is so, it does 
not appear that the discussion of the incident would have laid 
out a "blueprint 11 for escape by other prisoners. 

Lastly, whether or not the issue fell withir. the scope of 
one or more of the grounds for entry into executive session, it 
appears that the executive session was improperly held. Section 
105(1) of the Open Meetings Law prescribes the procedure to be 
accomplished by a public body, during an open meeting, before it 
may enter into an executive session. The cited provision states 
in relevant part that: 

•upon a majority vote of its total 
membership, taken in an open meet-
ing pursuant to a motion identifying 
the general area or areas of the 
subject or subjects to be considered, 
a public body may conduct an executive 
session for the below enumerated pur­
poses only ••• " 
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As indicated in the initial clause of the provision quoted above, 
a motion to enter into an executive session must be carred by •a 
majority vote of [the] total membershipw of a public body. Based 
upon your letter, six members of the Public Safety Committee 
were present at the meeting; two members were absent. The motion 
to enter into executive session received four affirmative votes. 
A minimum of five affirmative votes would have been required to 
carry the motion [see also General Construction Law, section 41]. 
Since four constitutes less than a majority of the Committee's 
total membership, the motion in my opinion did not carry. If my 
interpretation of the facts regarding the membership of the Com­
mittee is accurate, I do not believe that the executive session 
could have been held, whether or not the issue fell within one or 
more of the grounds for entry into executive session. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

cc: Paul Sabatino 
Public Safety Committee 

Sincerely, 
1 I 

/ i 7 r·: }. -1 
Robert J. Freeman 
Executive Director 
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Ms. Jane E. Love 
City Attorney 
City of Dunkirk 
Department of Law 
City Hall 
Dunkirk, NY 14048 

The staff of the ¾ownitte~ on Qpen Qovernment is authorized to 
issue advisory Qpinions, The ensuing st~ff agvisory opinion is 
ba§ed sqlely upon the facts presented your correspondence. 

Dear Ms. Love: 

I have received your letter of June 27 in which you ce­
quested an advisory opinion from the Committee on Open Govern­
ment. 

Specifically, you state that the local news media has 
raised questions regarding the circumstances under which the City 
of Dunkirk zoning Board of Appeals has been convening executive 
sessions. You describe the procedures used by the board as 
follows: 

"The Boara ••• hears the cases.~.in­
cluding all evidence and sworn tes­
timony, in open session. After 
hearing all the cases, the Board 
adjourns, convenes in executive ses­
sion to discuss each appeal in de­
tail and then reconvenes in public 
to deliver its decisions. The votes 
are announced in public and all 
findings of fact and determinations 
ace officially read into the record. 
The Board takes no official vote in 
executive session.ff 

In this regard, I offer the following comments. 
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First, in terms of background, numerous problems and con­
flicting interpretations arose under the Open Meetings Law as 
originally enacted with respect to the deliberations of zoning 
board of appeals. The Law had exempted from its coverage 
nquasi-judicial proceedings". When a zoning board of appeals 
deliberated toward a decision, its deliberations were often con­
sidered "quasi-judicial" and, therefore, outside the requirements 
of the Open Meetings Law. Nevertheless, in 1983 the Open Meet­
ings Law was amended. In brief, the amendment to the Law indi­
cates that the exemption regarding quasi-judicial proceedings may 
not be asserted by a zoning board of appeals [see attached, Open 
Meetings Law, section 108(1)]. As a consequence, zoning boards 
of appeals are required to conduct their meetings pursuant to the 
same requirements as other public bodies subject to the Open 
Meetings Law. In other words, due to the amendment, a zoning 
board of appeals must deliberate in public, except to the extent 
that a topic may justifiably be considered during an executive 
session. Paragraphs (a) through (h) of section 105(1) of the 
Open Meetings Law specify and limit the grounds for entry into an 
executive session. Unless one or more of those topics arises, a 
public body, including a zoning board of appeals, must deliberate 
in public. 

Second, section 105(1) of the Open Meetings Law prescribes 
the procedure that must be followed by a public body, including a 
zoning board of appeals, during an open meeting before an execu­
tive session may be convened. Section 105(1) states, in relevant 
part, that: 

"Upon a majority vote of its total 
membership, taken in an open meet­
ing pursuant to a motion identify­
ing the general area or areas of 
the subject or subjects to be con­
sidered, a public body may conduct 
an executive session for the below 
enumerated purposes only, provided 
however, that no action by formal 
vote shall be taken to appropriate 
public moneys .•• " 

Thus, a motion to enter into executive session must, in my view, 
be made during an open meeting and carried by a majority vote of 
the total membership of a public body. Further , the motion must 
indicate, in general terms, the subject or subjects to be dis­
cussed during the executive session. 

Third, you note that during these "executive sessions" 
ueach Petitioner's financial status is discussed in great detail, 
as is the value and potential worth of the property." Section 
105(1) (f) of the Law permits a public body to enter into an 
executive session to discuss: 
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"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ­
ment, promotion, demotion, disci­
pline, suspension, dismissal or 
removal of a particular person or 
corporation." 

Therefore, to the extent that the Board discusses the financial 
or credit history of a particular person or corporation, I be­
lieve that an executive session could likely be held. However, 
based upon the facts that you provided, it would appear that 
section 105(1) (f) would constitute the only basis for entry into 
an executive session, and that the cited provision would involve 
only a portion of the Board's deliberations. 

Finally, I am enclosing copies of the Open Meetings Law 
and "Your Right to Know", a pamphlet which describes the Freedom 
of Information Law and the Open Meetings Law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:DAK:et 

Encs. 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

. ~c\= \.., .~ \:'\. ~. 
BY Deborah A. Kahn 

Assistant to the Executive 
Director 
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The staff of the Commi t tee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mrs. Freeman: 

I have received your letter of June 24, in which you re­
quested advice under t he Freedom of Infor mation Law. 

Specifically, you state that you hand delivered two 
letters, one dated June 19 and the other June 20 to the Seguin 
Community Services Office. On June 24, you received a certified 
letter from Gary Mcilvain of that office acknowledging receipt of 
the letter dated June 19. The June 20 letter, receipt of which 
was not acknowledged contained your request under the Freedom of 
Information Law to inspect and copy the tape recording of the 
open meeting held at the Owasco Town Hal l on April 28, 1986. On 
June 24 you hand del i vered a third letter to Mr. Mcilvain advis­
ing him that he failed to acknowledge your June 20 letter which 
contained your request to review the tape recording. In this 
regard, I offer the following comments. 

First, in 
"record" subject 
Information Law. 
defines the term 

my opinion, a tape recording of a meeting is a 
to rights of access granted by the Freedom of 
Section 86(4) of the Freedom of Information Law 

wrecord" expansively to mean: 

"any information kept, held, filed, 
--produced or reproduced by, with or 
for an agency or the state legis­
lature, in any physical form what­
soever including, but not limited 
to, reports, statements, examina­
tions, memoranda, opinions, folders, 
files, books, manuals, pamphlets, 
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forms, papers, designs, drawings, 
maps, photos, letters, microfilms, 
computer tapes or discs, rules, regula­
tions or codes.n 

In view of the breadth of the language quoted above, I believe 
that a tape recording prepared by or in possession of a unit of 
local government constitutes a nrecordn. It is noted, too, that 
the Court of Appeals, the state's highest court, has interpreted 
the definition of nrecordn as broadly as its specific language 
indicates [see Westchester News y, Kimball, 50 NY 2d 575 (1980); 
Washington Post Co. v. New York State Insurance Department, 61 NY 
2d 557 (1974) l. 

Second, with respect to rights of access, the Freedom of 
Information Law is based upon a presumption of access. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
more of the grounds for denial appearing in section 87(2) (a) 
through (i) of the Law. 

Third, to the extent that your request involves audio 
tapes of open meetings, under the Open Meetings Law, any person 
could have been present during those meetings. As such, in my 
view, no ground for denial could appropriately be offered to deny 
access to tape recordings of open meetings. Moreover, it has 
been held judicially that a tape recording of an open meeting is 
accessible under the Freedom of Information Law [see Zaleski v. 
Hicksville Union Free School District, Board of Education of 
Hicksville Union Free School, Sup. Ct., Nassau Cty., NYLJ, Dec. 
27, 1978]. 

Fourth, it is noted that both the Freedom of Information 
Law and the regulations promulgated by the Committee on Open 
Government pursuant to section 89 (1) (b) (iii) of the Law (21 NYCRR 
Part 1401 et seq.) prescribe time limits within which an agency 
may respond to requests. 

Specifically, section 89(3) of the Freedom of Information 
Law and section 1401.5 of the Committee's regulations provide 
that an agency must respond to a request within five business 
days of the receipt of a request. The response can take one of 
three forms. It can grant access, deny access, and if so, the 
denial shouid be in writing stating the reasons~ or the receipt 
of a request may be acknowledged in writing if more than five 
business days is necessary to review or locate the records and 
determine rights of access. When the receipt of the request is 
acknowledged within five business days, the, agency has ten addi­
tional business days to grant or deny access. Further, if no 
response is given within five business days of the acknowledgment 
of the receipt of a request, the request is considered 
nconstructivelyn denied [see regulations, section 1401.?{b)]. 
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In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed 
to the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to 
the Committee [see Freedom of Information Law, section 89(4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac­
tice Law and Rules [Floyd v. McGuire, 108 Misc. 2d 87 AD 2d 
388, appeal dismissed 57 NY 2d 774 (1982)]. 

I am enclosing copies of the Freedom of Information Law, 
the Open Meetings Law and "Your Right to Know", a pamphlet which 
describes both laws. 

Copies of this letter and the enclosures will also be sent 
to Mr. Mcilvain at the Seguin Community Services Office. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:DAK:ew 

Encs. 

cc: Mr. Mcilvain 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

BY Deborah A. Kahn 
Assistant to the Executive 

Director 
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July 9, 1986 

The staff of the Committee on Qpen Government is authorized to 
issue advisory opinions, The ensuing staff adyisor~ opinion i§ 
base9 solely upon the f~cts presented in your correspondence, 

Dear Mr. Russianoff: 

I have received your letter of June 27 in which you re­
quested an advisory opinion under the Open Meetings Law. 

According to your letter, at a meeting of the Board of the 
Metropolitan Transportation Authority (MTA) held on June 27, MTA 
Chairman Robert Kiley "announced that the MTA Board would go into 
executive session to discuss three collective bargaining agree­
ments and a proposed merger of the Transit Authority police force 
with the New York City Police Department". Three days prior to 
the meeting, a subcommittee of the Board voted to approve a 
"memorandum of understanding« to consolidate the Transit Author­
ity Police Department and the City Police Department~ The meet­
ing of June 27 involved a .discussion to approve or reject the 
memorandum. 

You wrote that Chairman Kiley contended that an executive 
session was necessary because the merger •might entail 
litigation•, and because it •touched on collective bargaining 
agreements•~ It is your view that the executive session was held 
in violation of the Open Meetings Law~ 

In this regard, I offer the following comments~ 

As you suggested in your letter, the Board was, based on 
the facts as described in your letter, engaged in a discussion of 
policy in relation to the proposed merger of the two police 
forces. It does not appear that litigation baa been initiated or 
was imminent, or that collective bargaining negotiations were 
involved in the discussion. If those contentions are accurate, I 
do not believe that an executive session could properly have been 
convened .. 
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More specifically, with respect to a contention that the 
merger "might entail litigation", it has been found that a threat 
or fear of litigation does not, without more, constitute a valid 
basis for entry into an executive session. Section 105(1) (d) of 
the Open Meetings Law permits a public body to enter into an 
executive session to discuss "proposed, pending, or current 
litigation". It has been held that the purpose of the 
11 litigation" exception for executive session "is to enable a 
public body to discuss pending litigation privately, without 
baring its strategy to its adversary through mandatory public 
meetings" [Weatherwax v. Town of Stony Point, 97 AD 2d 840, 841 
(9183); also Matter of Concerned Citizens to Review Jefferson 
Val. Mall v, Town Board, 83 Ad 2d 612, 613, appeal dismissed, 
54 NY 2d 957 (1981)]. The Court in Weatherwax, in its discussion 
of a claim that litigation might possibly ensue, added that: 

"The belief of the town's attorney 
that a decision adverse to peti­
tioner 'would almost certainly 
lead to litigation' does not just­
ify the conducting of this public 
business in an executive session. 
To accept this argument would be to 
accept the view that any public body 
could bar the public from its meet­
ings simply by expressing the fear 
that litigation may result from actions 
taken therein. Such a view would 
be contrary to both the letter and 
the spirit of the exception" (id, at 
841) • 

Moreover, with respect to the nature of a motion to enter 
into executive session pursuant to section 105(1) (d), it has been 
determined that: 

" ••• any motion to go into executive 
session must 'identify the general 
area' to be considered. It is insuf­
ficient to merely regurgitate the 
statutory language; to wit, 'discus­
sions regarding proposed, pending or 
current litigation.' This boilerplate 
recitation does not comply with the in­
tent of the statute. To validly con­
vene an executive session for discus­
sion of proposed, pending or current 
litigation, the public body must iden­
tify with particularity, the pending, 
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proposed or current litigation to be 
discussed during the executive session. 
Only through such an identification will 
the purposes of the Open Meetings Law 
be realized" [emphasis added by court; 
Daily Gazette Co., Inc, v. Town Board, 
Town of Cobleskill, 444 NYS 2d 44, 46 
(1981)]. 

With respect to the impact of the merger upon collective 
bargaining agreements, section 105(1) (e) of the Open Meetings Law 
permits a public body to enter into an executive session to dis­
cuss "collective negotiations pursuant to article fourteen of the 
civil service law". It does not appear that the discussion in­
volved collective bargaining negotiations, but rather the effect 
of the proposed merger on existing collective bargaining 
agreements. If my interpretation of the facts is accurate, I do 
not believe that section lOS(l)(e) could appropriately have been 
asserted to enter into an executive session. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jrn 

cc: Robert Kiley, Chairman 

Sincerely, 

Robert J. Freeman 
Executive Director 
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July 8, 1986 

Mr. John Zwierecki 

The staff of the Committee on Open Government is authorized t o 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Zwierecki: 

I have received your letter of ~une 19 in which you re­
quested an advisory opinion under the Open Meetings Law. 

According to your letter, the Town of Oswego is consider­
ing a plan to buy its water from the Metropolitan Water Board 
(MWB) instead of the City of Oswego, from which it is currently 
buying its water. Under the agreement being considered, the Town 
would drop its $1,330,000 tax assessment on the MWB's pumping and 
filt-ering facilities located in the Town. In return, MWB would 
pay for the extension of water lines to a larger area and take 
over the existing water districts in the Town. You indicate that 
•The town supervisor, however, has been calli~g the town board 
into executive sessions for these discussions after every public 
meeting without even going through the procedure of voting during 
the public session to go into executive sessionn. In this 
regard, I offer the following comments. 

First, the Open Meetings Law, section 103(a) states that: 

"Every meeting of a public body shall 
be open to the general public, except 
that an executive session of such body 
mi!Y be called and business transacted 
thereat in accordance with section one 
hundred of this article.n 
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Second, the phrase "executive session" is defined in sec­
tion 102(3) of the Open Meetings Law to mean a portion of an open 
meeting during which the public may be excluded. Therefore, an 
executive session is not separate and distinct from an open 
meeting, but rather is a part of an open meeting. Moreover, 
paragraphs (a) through (h) of section 105(1) of the Law specify 
and limit the subjects that may be considered during an executive 
session. Based on the facts that you have presented, it appears 
that only one basis for holding an executive session might be 
applicable. Section l0S(l){h) states that an executive session 
may be held for the purpose of discussing "the proposed 
acquisition, sale or lease of real property ••• but only when pub­
licity would substantially affect the value thereof". However, 
it is unclear whether the proposed transactions would entail the 
acquisition of property by or the lease of property to the MWB, 

•or whether publicity would in any way "substantially affect" the 
value of the property. 

Third, section 105(1) of the Law states that: 

"Upon a majority vote of its total 
membership, taken in an open meet­
ing pursuant to a motion identifying 
the general area or areas of the sub­
ject or subjects to be considered, 
a public body may conduct an execu­
tive session for the below enumerated 
purposes only ... " 

Thus, the procedural requirements described above must be 
accomplished, during an open meeting, prior to entry into an 
executive session. According to your letter, the Board did not 
follow the required procedures. 

Lastly, I am enclosing copies of the Open Meetings Law 
and "Your Right to Know•, a pamphlet which outlines the Freedom 
of Information Law and the Open Meetings Law. In addition, in an 
effort to enhance compliance, those documents and a copy of this 
opinion will be sent to the Town Board. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:DAK:jrn 
Encs. 
cc: Town Board, Town of Oswego 

Sincerely, 

ROBt.RI ~. ~ r REBMAN 
Executive Director 

~~~ ~ }"'\ J.-.-, 
BY Deborah h. Kahn 

Assistant to the Executive 
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August 19, 1986 

The staff of the Committee on Open Goyernrnent is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Nugent: 

I have received your letter of July 18 as well as the 
materials attached to it. Please accept my apologies for the 
delay in response. 

The first issue raised in your letter concerns a meeting 
of the Town Board of the Town of Rye scheduled to begin at 5 p.m. 
on July 2. You enclosed a news article containing a notice of 
the meeting and which also stated that •After the meeting, the 
board will meet in executive session to discuss personnel•. In 
your capacity as Town Clerk, you were apparently prepared to 
attend. However, you wrote that "At 5:07, the Supervisor's 
Secretary gave an oral message from him that a quorum was not 
expected and that [you] could be excused•. As such, you 
•recorded that no quorum was present and the meeting would not be 
held and left the building•. Nevertheless, on the following 
morning, you learned that the meeting was held at 5:50, that 
certain actions were taken, and that minutes were prepared by the 
Town Attorney. Those minutes were later made •official• by the 
Board on July 15. 

In this regard, I offer the following comments. 

First, based upon the facts as you described them, it 
appears that the meeting as originally scheduled was cancelled, 
for you, and perhaps others, left the site of the meeting follow­
ing the receipt of a message from the Supervisor's office. If it 
was determined later that a quorum would be available for the 
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purpose of conducting a meeting, it is my view, due to your re­
sponsibility as clerk, that you should have been so informed. 
Further,it appears that a new notice concerning an unscheduled 
meeting should have been given to the public and the news media 
in accordance with the requirements of the Open Meetings Law. 

I point out that the Open Meetings Law does not preclude a 
public body from convening a meeting quickly. In terms of 
notice, section 104(1) of the Open Meetings Law pertains to meet­
ings scheduled at least a week in advance and requires that 
notice of the time and place of such meetings be given to the 
news media (at least two) and to the public by means of posting 
in one or more designated, conspicuous public locations not less 
than seventy-two hours prior to such meetings. Section 104(2) 
pertains to meetings scheduled less than a week in advance and 
requires that notice be given to the news media and by means of 
posting "to the extent practicable" at a reasonable time prior to 
such meetings. It is unclear whether efforts were made to pro­
vide notice prior to the unscheduled meeting that began at 5:50. 

Further, somewhat related is your capacity to carry out 
your powers and duties as town clerk pursuant to section 30 of 
the Town Law. Subdivision (1) of the cited provision states in 
part that the town clerk "shall attend all meetings of the town 
board, act as clerk thereof, and keep an complete and accurate 
record of the proceedings of each meeting". Without notice to 
you, it appears that you were effectively precluded from carrying 
out your powers and duties imposed by section 30 of the Town Law. 
In view of the specific direction in the Town Law, it is ques­
tionable in my view whether minutes prepared by a person other 
than the clerk or deputy clerk may be considered as "official". 

Second, viewing the matter from a different vantage point, 
it was noted earlier that a news article concerning the scheduled 
meeting stated that an executive session would be held after the 
meeting to discuss personnel. 

In a technical sense, an executive session cannot be 
scheduled prior to a meeting. I point out that the phrase 
"executive session" is defined in section 102(3) of the Open 
Meetings Law to mean a portion of an open meeting during which 
the public may be excluded. Therefore, an executive session is 
not separate and distinct from an open meeting, but rather is a 
part of an open meeting. Further, section 105(1) of the Law 
prescribes a procedure that must be accomplished, during an open 
meeting, before an executive session may be held. Specifically, 
section 105(1) states in part that: 
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nupon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes 
only ••• • 

As such, again, technically, it cannot be known that an executive 
session will indeed be held until a motion is made and carried by 
a majority vote of the total membership of a public body during 
an open meeting. 

In addition, due to the language of the "personnel" excep­
tion for executive session and judicial interpretations of the 
Law, a motion to enter into executive session to discuss 
•personnel•, without greater description, would in my view be 
inadequate. Section 105(1)(f) of the Open Meetings Law permlts a 
public body to enter into executive session to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ­
ment, promotion, demotion, disci­
pline, suspension, dismissal or re­
moval of a particular person or 
corporation ••• " 

It has been held that a motion to enter into an executive 
session relative to the provision quoted above should contain 
reference to two elements. It should include the term 
~particular" to indicate that the discussion involves a specific 
person or corporation; and it should refer to one or more of the 
topics listed in section 105(1) (f) [see Becker y. Town of 
Roxbury. Sup. Ct., Chemung Cty., April 1, 1983 and Doolittle, 
Matter of v, Board of Education, supra]. As such, a motion to 
discuss nthe employment history of a particular person• or a 
"matter leading to the appointment of a particular person" would 
be appropriate; a motion to discuss "personnel" or "personnel 
matters" without more would not. 

cond issue raised in your 
who apparently is or had 

to Mr. Nugent 
"The Town Board 

concerns your -
tenant of a build-. . on, 
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met to discuss the issue of your continued occupancyn, and that 
the Board made decisions relative to the issue. Subsequently, 
Mr. Nugent requested copies of minutes of the meeting. In 
response, the Town Attorney in a letter of July 10 wrote that: 

nThere was no formal meeting of 
the Rye Town Board called for the 
express purpose of discussing your 
tenancy. Rather, at two announced 
meetings, the subject of your ten-
ancy was brought up. These meetings 
were held, to the best of my recol­
lection and after a review of calendars 
on the morning of January 21, 1986, and 
on January 29th, 1986 at 5:00 P.M. 

nMy letter of January 30th, is a con­
sensus I assembled from the Board 
members. As I recall; each of the 
Board members reviewed my letter to 
you, prior to it having been mailed. 
As such, no minutes of any action 
exists." 

Although an informal nconsensusn may have been reached, it 
is questionable in my opinion whether such a consensus could be 
considered as valid and binding action. Assuming that the Town 
Board has the sole authority to render a determination on the 
matter, I believe that such a determination could only be made at 
a meeting of the Board pursuant to a motion carried by a majority 
vote of its total membership. Relevant to the powers and duties 
of public bodies is the quorum requirement imposed as follows by 
section 41 of the General Construction Law: 

nwhenever three or more public 
officers are given any power or 
authority, or three or more per­
sons are charged with any public 
duty to be performed or exercised 
by them jointly or as a board or 
similar body, a majority of the 
whole number of such persons or 
officers, at a meeting duly held 
at a time fixed by law, or by 
any by-law duly adopted by such 
board or body, or at any duly 
adjourned meeting of such meeting, 
or at any meeting duly held upon 
reasonable notice to all of them, 
shall constitute a quorum and 
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not less than a majority of the 
whole number may perform and 
exe·rcise such power, authority 
or duty. For the purpose of this 
provision the words 'whole number' 
shall be construed to mean the 
total number which the board, 
commission, body or other group 
of persons or officers would have 
were there no vacancies and were 
none of the persons or officers 
disqualified from acting.• 

In view of the foregoing, I believe that a public body may 
carry out its powers and duties only at a duly convened meeting 
during which action is taken by means of an affirmative vote of a 
majority of its total membership. 

Lastly, I point out that a record of votes indicating the 
manner in which each member cast a vote must be prepared when 
final action is taken. Specifically, section 87(3) of the Free­
dom of Information Law states in relevant part that: 

"Each agency shall maintain: 

a) a record of the final vote of each 
member in every agency proceeding in 
which the member votes.• 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

Jl~~~ 1 p f'L-
Robert J. Freeman 
Executive Director 

cc: Aldo V. Vitagliano, Town Attorney 
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August 19, 1986 

Alderman Frank Coccho . 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensujng staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Coccho: 

I have received your letter of July 10 and appreciate your 
interest in compliance with the Open Meetings Law. Please accept 
my apologies for the delay in response. 

By means of a hypothetical example, you described a situ­
ation in which it is reported to a city council that a firm is 
able to revise city ordinances for a fee of approximately 
$8,000. Later, it is resolved that the mayor be authorized to 
enter into a contract with the firm to revise and update city 
ordinances. Your question is whether •a local governmental body" 
has "the authority to approve a $9,500 contract cited in the 
above example during an executive session ••• • 

In this regard, I offer the following comments. 

First, as you are aware, the Open Meetings Law is based 
upon a presumption of openness. Stated differently, meetings of 
public bodies must be conducted open to the public, except to the 
extent that a discussion may properly be considered during an 
~executive session~, a portion of an open meeting during which 
the public may be excluded. It is noted, too, that a public body 
cannot enter into an executive session to discuss the subject of 
its choice; on the contrary, paragraphs (a) through (h) of sec­
tion 105(1) of the Law specify and limit the topics that may be 
considered during an executive session. 
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that: 
Second, the introductory language of section 105(1) states 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro­
priate public moneys ••• n 

Based upon the final clause of the provision quoted above, a 
public body may generally vote during a proper executive session; 
however, any vote to appropriate public monies must be taken 
during an open meeting. As such, there may be situations in 
which a discussion may be conducted during an executive session, 
but where a public body may be required to return to an open 
meeting to vote to appropriate public monies in relation to the 
subject previously considered behind closed doors. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

f-,..\""-t ..1. f~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
except as otherwise indicated, 

Dear Mr. Fronckowiak: 

r have received your letter of July 20 and the attach­
ments, in which you presented several issues under the Open 
Meetings Law. 

Specifically, in both your letter and our telephone con­
versation you described a number of incidents that occurred in 
relation to meetings of the Board of Trustees of the Village of 
Fleischmanns. You indicate that on several occasions, meetings 
of at least a quorum of the Board have taken place without public 
notice. Additionally, one such meeting was held at nGalesw, 
rather than the Skene Memorial Library where meetings are usually 
held. You further indicate that you were told that the gathering 
at "Galesn was not a meeting under the Open Meetings Law because 
it was a "formula• meeting, but that the meeting was held for the 
purpose of discussing public business and a quorum of the Board 
was present. Further, at that gathering, the members present 
wo.k.'dw the use of a gun by the village traffic control officer. 
You advise that at the July 12 Board meeting, it was stated that 
no votes could be taken by the Board, because one trustee was 
absent. Finally, you indicate that portions of minutes of meet­
ings have been deleted without a motion being made for the 
deletions. In this regard, I offer the following comments. 

First, the Open Meetings Law generally requires that meet­
ings of a public body be open to the public. The Law [section 
102(1)] defines nmeetingw as wthe official convening a public 
body for the purpose of conducting public businessn. Therefore, 
when there is a gathering of at least a quorum of a public body 
for the purpose of discussing public business, the gathering is a 
"meeting" under the Open Meetings Law and is subject to the Law. 
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Second, section 104 of the Open Meetings Law requires that 
notice be given prior to meetings. Section 104 states in rele­
vant part that: 

n1. Public notice of the time and 
place of a meeting scheduled at least 
one week prior thereto shall be given 
to the news media and shall be con­
spicuously posted in one or more desig­
nated public locations at least seventy­
two hours before each meeting. 

2. Public notice of the time and place 
of every other meeting shall be given, 
to the extent practicable, to the news 
media and shall be conspicuously posted 
in one or more designated public loca­
tions at a reasonable ~ime prior thereto." 

Based on the facts you have presented, it appears that on at 
least several occasions, the Board of Trustees may have failed 
to comply with the notice requirements. 

Third, you inquire as to the propriety of the nformula 
meetingn that took place at •Gales•. I do not know the meaning 
of the term "formula• meeting nor have I found that term in any 
provision of law. Additionally, although you do not explain what 
•Gales" is, it appears that it is a restaurant or similar type of 
establishment. It is noted that the Court of Appeals has held 
that a "meeting" within the meaning of the Open Meetings Laws 
includes any gathering of a quorum of a public body for the the 
purpose of discussing public business, whether or not there is an 
intent to take action and regardless of the manner in which a 
gathering is characterized [see Orange County Publications v, 
Council of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 
{1978)]. In my view, if the Board met at "Galesn for the purpose 
of discussing the use of a gun by the traffic control officer or 
other matters of public business, it was conducting a meeting 
subject to the Open Meetings Law. However,if there was no intent 
to discuss public business or other matters pending before the 
Board, I believe that the gathering would fall outside the scope 
of the Law. 

Fourth, your inquiry regarding the statement by the Mayor 
at the July 12 Board meeting that no votes could be taken due to 
the absence of one trustee is not a question arising under the 
Open Meetings Law. However, it is my understanding that section 
41 of the General Construction Law is relevant to this question. 
According to section 41, I believe that the presence of a quorum 
of a public body is sufficient, generally, for voting {see 
enclosed). 
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Fifth, you advise that portions of minutes of an open 
meeting were deleted without a motion by the Board. I am not 
award of any provision of law that relates specifically to the 
approval of alteration of minutes. However, such deletion is, in 
my view, an action taken by the Board. If that is the case, a 
motion by the Board would likely be required to accomplish the 
deletion. 

Finally, a copy of this letter is being sent to Mayor 
Hans Pasternack, in an effort to share with the Village Board of 
the contents of this opinion. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:DAK:jm 

cc; Mayor Hans Pasternack 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

~~~..L~~~~ 
BY Deborah A. Kahn 

Assistant to the Executive 
Director 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. ~he ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Kumm: 

I have received your letter of July 25 and the materials 
attached to it. Please accept my apologies for the delay in 
response_. 

The materials generally pertain to your dissatisfaction 
with the activities of certain persons associated with United 
Senior Citizens of Greater New York, Inc. With respect to the 
jurisdiction of this office, it appears that it is your conten­
tion that meetings of boards of United Senior Centers have been 
conducted in violation of the Open Meetings Law. 

From my perspective, the Open Meetings Law is not likely 
applicable. In this regard, I offer the follo~ing comments. 

First, the Open Meetings Law is applicable to meetings of 
public bodies, and the phrase "public body• i s defined in section 
102(3) of the Law to mean: 

•any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a govern­
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law, or committee or 
subcommittee or other similar body 
of such public body.• 
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As I understand the situation, United Senior Citizens of Greater 
New York, Inc. is a not-for-profit organization which, although 
associated with certain agencies of New York City, is not a 
governmental entity. Further, it does not appear that the organ­
ization "conducts public business" in the manner envisioned by 
the Open Meetings Law, or that it performs a •governmental func­
tion", for example, for New York City. If my assumptions are 
accurate, the Open Meetings Law would not apply, for the board or 
component boards of the entity in question would not constitute a 
public body. 

Second, •even if the Open Meetings Law is applicable, there 
is nothing in the Law that confers a right upon members of the 
public in attendance to speak or otherwise participate. 
Similarly, there is no requirement that statements be read aloud 
or that issues be discussed for any particular amount of time. 

In short, based upon my understanding of the organization, 
its meetings would not be subject ~o the requirements of the Open 
Meetings law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

P-,t,~"}, (M __ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
except as otherwise indicated, 

Dear Mr. Lawrence: 

I have received your letter of July 25 in which you re­
quested an advisory opinion. Please accept my apologies for the 
delay in response. 

By way of background, you represent The Weller Companies, 
which uns uccessfully requested from the State Liquor Authority 
(SLA) the R1985 SLA list of licenses by CountyR and 
"Recommendations for approval or disapproval of local ABC 
Boardsft. In 1985, Weller obtained the same type of list for an 
earlier period, which apparently was published. You indicated 
that "Weller does not solicit the listees, but presumes that the 
people who buy the publication may contact the listees•. The 
list most recently requested was denied on the basis of section 
89(2) (b) (iii), which permits an agency to deny on the ground that 
disclosure would const i tute an unwarranted invasion of pers onal 
privacy when a list of names and addresses would be used for 
"commercial or fund-ra is ing purposes•. 

It is your view, however, that various requirements of the 
Alcoholic Beverage Control Law (ABC Law) and regulations promul­
gated by the SLA essentially negate the authority to deny based 
upon provisions pertaining to the protection of personal privacy. 
For example, you cited section 100(7) of t he ABC Law wtiich re­
quires that, after filing a new application for a license, the 
applicant must post a notice •in a conspicuous place at the 
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entrance to the proposes premises•; you also cited section 107 
of the ABC Law, which requires that •Every person procuring a 
license hereunder must publish a notice thereof ••• •; similarly 
section 114 requires that a license be conspicuously displayed in 
the place of business of the licensee. 

In this regard, I offer the following comments. 

First, as you may be aware, the Freedom of Information Law 
is based upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds for 
denial appearing in section 87(2) (a) through (i) of the Law. 

Second, the provision upon which the denial was premised, 
section 89(2) (b) (iii), in my view represents something of an 
aberration or exception relative to the general scheme of the 
Freedom of Information Law. With the exception of that 
provision, the purpose for which a request is made and the use of 
accessible records are irrelevant to rights of access [see Burke 
v. Yudelson, 368 NYS 2d 779, aff'd 51 AD 2d 673, 378 NYS 2d 165 
and Farbman & Sons y, New York City, 62 NY 2d 75 (1984)]. In 
the case of section 89(2) (b) (iii), rights of access may be con­
ditioned upon the purpose for which a request is made. According 
to your letter, Weller does not engage in any direct contact with 
licensees; however, as I understand the situation, it prints 
information regarding licensees, and sells or distributes a pub­
lication containing the information. In turn, the recipients of 
the publication may contact licensees. While Weller's activities 
do not involve any direct contact or solicitation, from my 
perspective, it nonetheless seeks the list for a •commercial 
purpose•. 

Third, in my opinion, the Freedom of Information Law gen­
erally does not enable an agency to restrict access because an 
applicant seeks records for commercial purposes; often records 
are routinely made available even though they may be requested 
for commercial purposes (i.e., contracts, successful bids and 
related records). Further, I do not believe that the authority 
to deny pursuant to section 89 (2) (b) (iii) pertains to all lists. 
This office has consistently advised that the exception pertains 
only to those lists that identify natural persons, rather than 
entities, for example. 

If the list in question identified only entities, section 
89(2) (b) (iii) would in my view be inapplicable. However, it is 
possible that it identifies both entities, such as commercial 
establishments, as well as natural persons. It is questionable 
in my view whether an entire list could be withheld if it identi­
fies entities and natural persons. Concurrently, however, it may 
be difficult if not impossible in some cases for the agency to 
determine whether names appearing on lists identify persons or 
entities. 
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Of potential relevance are some of the related provisions 
of the ABC Law, such as those requiring the posting of notice and 
publication. I would conjecture that those requirements were 
imposed by the Legislature due to the public interest that may 
exist with respect to an activity that is regulated by 
government. 

There are judicial decisions involving requests for lists 
of names and addresses, or their equivalent, where the courts 
upheld agency denials. However, I believe that the situations 
described in those cases might be distinguishable from those 
present here. In Scott, Sardano & Pomeranz v, Records Access 
Officer of the City of Syracuse [65 NY 2d 294, 491 NYS 2d 289 
(1985)], a law firm requested accident reports for purposes of 
contacting accident victims by means of direct mail solicitation. 
While accident reports are generally available under both the 
Freedom of Information Law and section 66-a of the Public Offi­
cers Law, the court determined that the identifying details per­
taining to the victims, their names and addresses, could be 
deleted. Another decision, Goodstein v, Shaw [463 NYS 2d 162 
(1983)], dealt with a request by an attorney for complaints filed 
with the State Division of Human Rights during a particular time 
period •. The request was granted, with the exception of the first 
names and addresses of complainants. The court determined that 
the names and addresses were sought for commercial purposes and, 
accordingly, could be withheld. From my perspective, the con­
tents of the list in question are somewhat less "personal" than 
those described in the cases cited above. Both involved names of 
persons and their home addresses; both involved records relating 
to a •personal" event, i.e., a motor vehicle accident or a claim 
of discrimination. In this instance, the name on the list might 
identify an entity, rather than a person. Further, to the extent 
that the list does identify a natural person, it pertains to that 
person acting in his or her capacity as seller of alcoholic 
beverages. The address on the list, as I understand it, is not a 
home address, but rather the address of the commercial premises 
where alcoholic beverages may be purchased. Additionally, the 
posting and publication requirements would appear to be intended 
to enable the public to know the location where alcoholic bever­
ages may be sold, and the identity of the licensee. While it is 
questionable that those requirements constitute a waiver of the 
protection of privacy as envisioned by section 89(2) (c)(ii) of 
the Freedom of Information Law as you suggest, it is also ques­
tionable in my view whether, given those requirements, an agency 
could justifiably withhold a list containing the equivalent of 
information that had previously been published in a newspaper and 
which is currently conspicuously posted in a commercial 
establishment. I recognize that an individual accident report, 
like an individual license is publicly available and that the 
Scott decision, supra, upheld a denial of a broad request for the 
names and addresses of accident victims. The distinctions in my 
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opinion involve the fact that the sale of alcoholic beverages is 
an activity regulated by the state that requires a license, an 
official approval indicating that specific qualifications have 
been met, coupled with the requirements of the ABC Law which are 
apparently intended to give the public the capacity to know, by 
means of posting and publication, that those requirements have 
been satisfied. 

In short, to the extent that the list identifies licensees 
as entities rather than natural persons, I do not believe that 
the privacy pro.v.isions of the Freedom of Information Law would 
apply; to the extent that it does identify natural persons, the 
notice, posting and publication requirements imposed by the ABC 
Law likely would effectively negate the application of the provi­
sions that might otherwise permit a denial. 

The remaining issue concerns rights of access to recommen­
dations for approval or disapproval of license applicants by 
local ABC boards. In brief, it is'your view that such boards are 
subject to the requirements of the Open Meetings Law, that their 
minutes are available and that their recommendations constitute 
their final determinations, although not the final 
determinations, which are made by the SLA. 

Section 43 of the ABC Law provides that the •Functions, 
powers and duties of local boards" include the following: 

•1. To recommend to the liquor author­
ity the issuance or the refusal 
of licenses to sell alcoholic 
beverages at retail. 

2. To recommend to the liquor author-
ity the revocation of such licenses.• 

Section 30 of the ABC Law indicates that local boards consist of 
two members, except in New York City, where the board consists of 
four members. 

Based upon the foregoing, a local ABC board 
a "public body• subject to the Open Meetings Law. 
of that statutes defines •public body" to mean: 

•any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a govern­
mental function for the state or for 
an agency or department thereof, or 

is in my view 
Section 102(3) 
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for a public corporation as defined 
in section sixty-six of the general 
construction law, or committee or sub­
committee or other similar body of 
such public body.• 

A local board is an entity consisting of two members or, in the 
case of New York City, four members; it is assumed that its 
powers can be carried out only by means of an affirmative vote of 
its members (a quorum); and it conducts public business and 
performs a governmental function for both the state and a public 
corporation, i.e., a county. 

As a general matter, meetings of public bodies must be 
preceded by notice (see Open Meetings Law, section 104) and con­
ducted open to the public (section 103), except to the extent 
that a topic may be considered during an executive session. The 
phrase •executive session• is defined to mean a portion of an open 
meeting during which the public may be excluded [section 102(3)1, 
and a procedure must be accomplished during an open meeting prior 
to entry into an executive session. That procedure is found in 
section 105(1), which states in relevant part that: 

•upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only ••• • 

When read in conjunction with section 106 concerning minutes, 
which will be discussed later, I believe that a public body may 
generally vote during a proper executive session,unless the vote 
is to appropriate public monies. Whether a vote is taken during 
an open meeting or an executive session, minutes reflective of 
the action taken must be prepared as required by section 106. 

Among the grounds for entry into an executive session, it 
appears that section l0S(l)(f) may be particularly relevant to a 
local ABC board in relation to licensing. The cited provision 
permits a public body to enter into an executive session to 
discuss: 

•the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ­
ment, promotion, demotion, disci­
pline, suspension, dismissal or re­
moval of a particular person or 
corporation ••• • 



Mr. c. Bruce Lawrence 
August 20, 1986 
Page -6-

A local board might discuss the •financial or credit history of a 
particular person or corporation• in its review of an application 
for a license. To that extent, an executive session could in my 
view appropriately be withheld. However, the vote to recommend 
that a license be approved or disapproved likely must be 
conducted during an open meeting during which the general public 
may be present. If my assumptions are accurate, the recommenda­
tions transmitted by local boards to the SLA are the result of 
action taken at open meetings during which the public may be 
present. Further, if that is so, minutes or similar records in­
dicating the nature of the recommendation should likely be avail­
able. 

With respect to minutes, section 106(1) pertains to 
minutes of open meetings, section 106(2) concernings minutes of 
action taken during an executive session, and section 106(3) 
states that: 

•Minutes of meetings Of all public 
bodies shall be available to the 
public in accordance with the pro­
visions of the freedom of informa­
tion law within two weeks from the 
date of such meeting except that 
minutes taken pursuant to subdivi­
sion two hereof shall be available 
to the public within one week from 
the date of the executive session.• 

Again, while minutes are available •in accordance with the 
provisions of the freedom of information law•, which contains 
certain bases for withholding, again, minutes indicating action 
taken during an open meeting would in my view be available, even 
though they may indicate a •recommendation•. 

I agree that a recommendation transmitted from one agency 
to another may generally be withheld pursuant to section 87(2) (g) 
of the Freedom of Information Law. However, section 87(2)(g) 
(iii) requires that inter-agency or intra-agency materials re­
flective of "final agency policy or determinations• must be made 
available. In this instance, you contend that the action of the 
local board, although not the final and binding determination, 
which may be rendered only by the SLA, is the final agency deter­
mination of the local board. While there is controversy over what 
may be considered •final•, there is precedent which in my view in­
dicates that action taken by a local board may be accessible. 
For example, in Miracle Mile Associates v, Yµdelson, it was found 
that intermediate decisions in a "multilevel administrative 
process• constitute final agency determinations [68 AD 2d 176, 
182 (1979)). In other contexts, what may be viewed as recommen­
dations made by advisory bodies are available. At the local 



Mr. C. Bruce Lawrence 
August 20, 1986 
Page -7-

government level, a planning board must hold open meetings, and 
its actions must be memorialized in minutes available to the 
public, even though its actions constitute recommendations trans­
mitted to a governing body, a final decision-maker. As indicated 
earlier, the term "public body• includes committees and 
subcommittees, which generally have only the capacity to advise. 
Further, in Syracuse United Neighbors v, City of Syracuse [80 AD 
2d 984, appeal dismissed, 55 NY 2d 995 (1982)], it was found that 
minutes of meetings of advisory task forces are available. In 
sum, due to the requirements of the Open Meetings Law and the 
judicial decisions cited above, determinations of local boards, 
although advisory to the SLA, are in my view likely available 
under the Freedom of Information Law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

cc: Gloria Cabiri 

Sincerely, 

, f-&1_ "'-'J _) f _,w-,-~ 
Robert J. Freeman 
Executive Director 
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August 25, 1986 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Ms. Waser: 

As you are aware, your letter that was apparently sent to 
the Attorney General has been forwarded to the Committee on Open 
Government. The Committee, a unit of the Department of State, is 
responsible for advising with respect to the Freedom of Informa­
tion Law. 

In brief, having attended meetings of the Bohemia Fire 
District, you requested copies of minutes of meetings and offered 
to pay for photocopying and postage. However, you wiote that the 
Chairman of the District stated that he could not supply the 
minutes "because of Iaww. 

It is unclear on the basis of your letter whether the 
records pertain to meetings of a fire district•s board of fire 
commissioneis, or to the board of a volunteer fi r e company. In 
either case, I believe that minutes of meetings must be prepared 
and made available to public. 

The Open Meetings Law applies to meetings of all public 
bodies. In this regard, section 102(2) of the Law defines 
npublic bodyw to include: 

w ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
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function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty­
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body.• 

If your inquiry pertains to a board of fire commissioners, 
its meetings are in my view clearly subject to the Open Meetings 
Law, for a fire district is a "political subdivision of the 
state• according to section 174(6) of the Town Law, and the board 
is its governing body. Further, I believe that each of the 
conditions necessary to a finding that the board of a volunteer 
fire company is a public body can also be met. 

The board of a volunteer fire company is an entity con­
sisting of two or more members. I believe that it is required to 
conduct its business by means of a quorum under the Not-for­
Profit Corporation Law. Further, in my view, a volunteer fire 
company at its meetings conducts public business and performs a 
governmental function. Such a function is carried out for a 
public corporation, which is defined to include a municipality, 
such as a town or village, for example. Since each of the con­
ditions precedent can be met, a volunteer fire company is in my 
view a •public body" subject to the Open Meetings Law. 

I would also like to point out that the status of volun­
teer fire companies had long been unclear. Such companies are 
generally not-for-profit corporations that perform their duties 
by means of contractual relationships with municipalities. As 
not-for-profit corporations, it was difficult to determine 
whether or not such bodies conducted public business and per­
formed a governmental function. Nevertheless, in a case brought 
under the Freedom of Information Law dealing with the coverage of 
that statute with respect to volunteer fire companies, in a land­
mark decision, the state's highest court, the Court of Appeals, 
found that a volunteer fire company is an •agency" that falls 
within the provisions of the Freedom of Information Law [see 
Westchester Rockland Newspapers v, Kimball, 50 NY 2d 575 
(1980)]. In its decision, the Court clearly indicated that a 
volunteer fire company performs a governmental function and that 
its records are subject to rights of access granted by the Free­
dom of Information Law. 

In view of the decision rendered in Westchester Rockland 
Newspapers v. Kimball, it is in my view clear that a volunteer 
fire company also falls within the definition of •public body• and 
is required to comply with the Open Meetings Law. 
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I would like to point out, too, that both the Open Meet­
ings and Freedom of Information Laws are based upon presumptions 
of openness. In the case of the Open Meetings Law, all meetings 
must be conducted open to the public, except to the extent that 
an executive session may be held in accordance with section 
105(1) of the Law. Similarly, under the Freedom of Information 
Law, all records of a volunteer fire company are available, ex­
cept to the extent that they fall within one or more of the 
grounds for denial of access appearing in section 87(2) of the 
Law. 

With respect to minutes, section 106(3) of the Open Meet­
ings Law requires that minutes of open meetings be prepared and 
made available within two weeks, and that minutes of action taken 
during an executive session must be prepared and made available 
in accordance with the Freedom of Information Law within one 
week. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Bohemia Fire District 

Sincerely, 

i4 { '¾'~ 1. ll----
Robe rt J. Freeman ------_ 
Executive Director 
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The staff of the Committee on Ooen Government is authorized to 
issue to advisory opinions, The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence, 

Dear Mayor Claffey: 

I have received your letter of August 7 and appreciate 
your interest in complying with the Open Meetings Law. 

You asked that I confirm a statement made at a workshop 
given in Watertown last month. Specifically, it is your under­
standing that I advised Rthat when a village board and lawyers 
for an adversary in litigation sit down together to work out a 
settlement, the Open Meetings Law requires that this be done in 
open session•. I believe that you correctly recollect my 
statement, which was based upon two judicial determinations ren­
dered by the Appellate Division. 

As you are aware, section 105(1) (d) of the Open Meetings 
Law permits a public body to enter into an executive session to 
discuss Rproposed, pending or current litigation•. In an inter­
pretation of the intent of the quoted language, it has been held 
that the purpose of section 105(1)(d) is "to enable a public body 
to discuss pending litigation privately, without baring its stra­
tegy to its adversary through mandatory public meetings• [Matter 
of Concerned Citizens to Review Jefferson Val, Mall v, Town 
Board, 83 AD 2d 612, 613 (1981)]. The same language was also 
used by the Appellate Division in Weatherwax v, Town of Stony 
Point, 97 AD 2d 840, 841 (1983)]. Based upon those decisions, a 
public body could not in my view justify an executive session to 
discuss pending litigation with its adversary. 
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It is noted that a discussion of the litigation between 
the Village attorney and the adversary or between members of the 
Board of Trustees constituting less than a quorum of the Board 
and the adversary would fall outside the requirements of the Open 
Meetings Law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

~t__,J.--5,~-
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue to adyisory opinions, The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Baboulis: 

I have received your letter of August 8 in which you re­
quested an advisory opinion concerning the Open Meetings Law. 

According to your letter, both the Albany Common Council 
and the Albany County Legislature "ban recording devices from 
their sessions•. You added that "they have particularly negative 
feelings about videotape recorders used in news coverage". 

In this regard, I offer the following comments. 

By way of background, until 1979, there had been but one 
judicial determination regarding the use of tape recorders at 
meetings of public bodies. The only case on the subject was 
Davidson v. Common Council of the City of White Plains, 244 NYS 
2d 385, which was decided in 1963. In short, the court in 
Davidson found that the presence of a tape recorder might detract 
from the deliberative process. Therefore, it was held that a 
public body could adopt rules generally prohibiting the use of 
tape recorders at open meetings. There are no judicial determin­
ations of which I am aware that pertain to the use of video re­
corders or similar equipment at meetings. 

Notwithstanding Davidson, however, the Committee advised 
that the use of tape recorders should not be prohibited in situ­
ations in which the devices are unobtrusive, for the presence 
of such devices would not detract from the deliberative process. 
In the Committee's view, a rule prohibiting the use of unobtru­
sive tape recording devices would not be reasonable if the pre­
sence of such devices would not detract from the deliberative 
process. 
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This contention was initially confirmed in a decision 
rendered in 1979. That decision arose when two individuals 
sought to bring their tape recorders at a meeting of a school 
board in Suffolk County. The school board refused permission and 
in fact complained to local law enforcement authorities who 
arrested the two individuals. In determining the issues, the 
court in People v, Ystueta, 418 NYS 2d 508, cited the Davidson 
decision, but found that the Davidson case: 

• ••• was decided in 1963, some fif­
teen {15) years before the legisla­
tive passage of the 'Open Meetings 
Law', and before the widespread use 
of hand held cassette recorders which 
can be operated by individuals with­
out interference with public proceed­
ings or the legislative process. 
While this court has had the advan­
tage of hindsight, it would have 
required great foresight on the part 
of the court in Davidson to foresee 
the opening of many legislative halls 
and courtrooms to television cameras 
and the news media, in general. Much 
has happened over the past two decades 
to alter the manner in which govern­
ments and their agencies conduct their 
public business. The need today 
appears to be truth in government 
and the restoration of public con­
fidence and not 'to prevent star 
chamber proceedings 1 ••• In the wake 
of Watergate and its aftermath, 
the prevention of star chamber pro­
ceedings does not appear to be lofty 
enough an ideal for a legislative 
body; and the legislature seems to 
have recognized as much when it 
passed the Open Meetings Law, em­
bodying principles which in 1963 
was the dream of a few, and unthink­
able by the majority.• 

Most recently, the Appellate Division, Second Department, 
unanimously affirmed a decision of Supreme Court, Nassau County, 
which annulled a resolution adopted by a board of education pro­
hibiting the use of tape recorders at its meeting and directed 
the board to permit the public to tape record public meetings of 
the board [Mitchell v. Board of Education of Garden City School 
District, 113 AD 2d 924 (1985)]. In so holding, the Court stated 
that: 
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"While Education Law sec. 1709(1) 
authorizes a board of education to 
adopt by-laws and rules for its 
government and operations, this 
authority is not unbridled. Irra­
tional and unreasonable rules will 
not be sanctioned. Moreover, Public 
Officers Law sec. 107(1) specifically 
provides that 1 the court shall have 
the power, in its discretion, upon 
good cause shown, to declare any 
action*** taken in violation of 
[the Open Meetings Law], void in 
whole or in part.' Because we 
find that a prohibition against 
the use of unobtrusive recording 
devices is inconsistent with the 
goal of a fully informed citizenry, 
we accordingly affirm the judgment 
annulling the resolution of the 
respondent board of education" 
(id. at 925). 

In view of the recent judicial determination rendered by 
the Appellate Division, a copy of which is enclosed, I believe 
that a member of the public may tape record open meetings of 
public bodies, so long as tape recording is carried out unob­
trusively and in a manner that does not detract from the deliber­
ative process. 

As indicated earlier, there are no decisions rendered in 
New York with which I am familiar concerning the use of video 
equipment at meetings of public bodies. However, I believe that 
the principles are the same as those described with respect to 
the use of tape recorders. If the equipment is large, if special 
lighting is needed, and if it is obtrusive and distracting, I 
believe that a rule prohibiting its use under those circumstances 
would be reasonable. However, if advances in technology permit 
video equipment to be used without special lighting, in a sta­
tionary location and in an unobtrusive manner, it is questionable 
in my view whether a prohibition under those circumstances would 
be reasonable. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 
cc: Albany County Legislature 

Albany Common Council 

Sincerely, 

~i-" d\ cJ '[1...<>-----
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Qpen Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Mr. Sanges: 

I have received your letter of August 18, which pertains 
to the implementation of the Open Meetings and Freedom of Infor­
mation Laws by officials of the City of Johnstown. 

Your first area of inquiry concerns executive sessions 
held by the Common Council. For example, on July 21, the Mayor 
•requested an executive session between the Council and represen­
tative of a private business, to discuss the proposed purchase of 
another privately owned business in Johnstown". When questioned 
about the basis for entry into executive session, the Mayor 
apparently said •negotiations•. On August 11, an executive ses­
sion was held despite objections raised. After the session, "the 
Mayor told a reporter nothing important was discussed•. 

In this regard, I offer the following comments. 

First, as a general matter, the Open Meetings Law is based 
upon a presumption of openness. Meetings of public bodies must 
be conducted open to the public, except to the extent that topics 
under consideration fall within the scope of one or more of the 
grounds for entry into executive session listed in section 
105 (1) (a) through (h). 

Second, the Law requires that a public body accomplish 
certain procedural requirements, during an open meeting, before 
it may enter into an executive session. Specifically, the intro­
ductory language of section 105(1) states that: 
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"Upon a majority vote of its total 
membership, taken in an open meet-
ing pursuant to a motion identifying 
the general area or areas of the sub­
ject or subjects to be considered, a 
public body may conduct an executive 
session for the below enumerated pur­
poses only, provided, however, that 
no action by formal vote shall be 
taken to appropriate public moneys ••• " 

Third, with respect to a discussion of "negotiations", the 
only reference to that term in the grounds for entry into execu­
tive session appears in section 105(1)(e), which permits a public 
body to enter into an executive session to discuss col~ective 
bargaining negotiations under the Taylor Law, negotiations be­
tween a public employer and a public employee union. 

Moreover, it has been advised, based upon judicial 
determinations, that a motion identifying the subject matter to 
be discussed as "negotiations", or, for example, "personnel" or 
"litigation", without more, is inadequate. Those descriptions do 
not enable the public, or even members of a public body, to know 
whether an intended executive session is appropriate [see Daily 
Gazette y, Town aoard, Town of Cobleskill, 444 NYS 2d 44 (1981); 
Becker y, Town of Roxbury, Sup. ct., Chemung Cty., April 1, 
1983; Doolittle, Matter of v. Board of Education, Sup., ct., 
Chemung Cty., July 21, 1981). 

In my view, a more detailed description of the reason for 
entry into executive session might serve to enhance public con­
fidence in government and its compliance with law. By means of 
an analogy related to the situation described in your letter, it 
is clear that "negotiations", as that term is used in the Open 
Meetings Law, would not have constituted a proper basis for entry 
into an executive session. However, a different ground might 
have been applicable. Section 105(1)(f) permits a public body to 
enter into an executive session to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ­
ment, promotion, demotion, disci­
pline, suspension, dismissal or re­
moval or a particular person or 
corporation ••• " 
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It is possible that the executive session of July 21 
pertained, perhaps in part, to a discussion of the "financial or 
credit history" of a "particular corporation•. To that extent, I 
believe that an executive session would have been proper. Assum­
ing that was so, the motion to enter into executive session, to 
be adequate, might have referred to a discussion of "the finan­
cial history of a particular corporation." 

To provide additional information regarding the adequacy 
of motions for entry into executive session, enclosed is a copy 
of the Doolittle decision, supra, the most expansive case involv­
ing that issue. 

The remaining area of inquiry pertains to a request for 
copies of city maps under the Freedom of Information Law. 
According to your letter, the City Attorney, Robert subik, ver­
bally denied your request, stating that the City is not a 
"copying service" and that "he did not have time to send a 
written denial [of your] request." 

It is noted initially that the Freedom of Information Law 
is applicable to all records of an agency, such as the City of 
Johnstown. Further, section 86(4) of the Law defines the term 
"record" expansively to include: 

"any information kept, held, filed, 
produced, reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever 
including, but not limited to, re­
ports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com­
puter tapes or discs, rules, regu­
lations or codes." 

Due to the breadth of the language quoted above, which makes 
specific reference to maps, I believe that the records sought 
clearly fall within the scope of the Freedom of Information Law. 

Further, like the Open Meetings Law, the Freedom of Infor­
mation Law is based upon a presumption of access. Stated 
differently, all records of an agency are available, except to 
the extent that records or portions thereof fall within one or 
more grounds for denial appearing in section 87(2)(a) through (i) 
of the Law. 
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Under the circumstances, the maps would in my opinion be 
available, for none of the grounds for denial could appropriately 
be asserted. 

In addition, while the City might not be a •copying 
service•, the Freedom of Information Law requires that, upon 
payment of the appropriate fee, an agency must prepare copies of 
accessible records (see Freedom of Information Law, section 
89(3JJ. 

Lastly, I point out that the Preedom of Information Law 
and the regulations promulgated by the committee on Open Govern­
ment (21 NYCRR Part 1401), which have the force and effect of 
law, impose certain procedural requirements upon agencies. Among 
them is a requirement that a denial be in writing and explain the 
reasons for the denial. Moreover, section 87(1) of the Freedom 
of Information Law requires the Common Council to adopt rules and 
regulations concerning the procedural aspects of the Law that are 
consistent with the Law and the Committee's regulations. En­
closed for your consideration are the Committee's regulations. 
Copies of the regulations and model regulations deaigned to 
enable agencies to easily adopt their own regulations will also 
be sent to the Mayor. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

t,l1"'\ .1, ~~-
Robert J. Freeman 
Executive Director 

RJF:jm 
Enc. 
cc: Mayor Donald Murphy 

Robert Subik, City Attorney 
R.J. Deluke, Schenectady Gazette 
City Editor, The teader Herald 
Peter Henner, Esq. 
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September 2, 1986 

Dear Mr. Davis: 

I have received your recent letter and the news article 
attached to it, which reached this office on August 20. 

The materials describe what you characterize as 
"clandestine meetings" held by the Hewlett-Woodmere Board of 
Education. You have asked that the committee conduct wa com­
plete investigation into all their secret actions going back some 
years". 

In this regard, it is noted at the outset that the Com­
mittee on Open Government has neither the resources nor the legal 
authority to conduct an investigation. The Open Meetings Law 
authorizes the Committee to advise with respect to the Law, and 
accordingly, I offer the following general comments. 

First, it is emphasized that the courts have interpreted 
the term "meeting" expansively. In a landma~k decision rendered 
in 1978, the court of Appeals, the state's highest court, held 
that any gathering of a quorum of a public body for the purpose 
of conducting public business constitutes a wmeetin9w subject to 
the Open Meetings Law, whether or not there is an intent to take 
action and regardless of the manner in which a gathering may be 
characterized [Orange county Publications v. Council of the City 
of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)}. 

In the context of the news article, so-called budget work 
sessions or a gathering held by the Board and others to formulate 
the District•s goals are, in my opinion, clearly "meetings" that 
fall within the requirements of the Open Meetings Law. 

Second, every meeting, including work sessions and similar 
gatherings, must be preceded by notice given to the news media 
and to the public by means of posting in accordance with section 
104 of the Law. 
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Third, the Open Meetings Law is"Dased upon a presumption 
of openness. Stated differently, all meetings must be conducted 
open to the public, except to the extent an executive session, a 
portion of an open meeting during which the public.may be 
excluded, may be held pursuant to section 105(1) of the Law. 
Paragraphs (a) through (h) of the cited provision specify and 
limit the grounds for entry into an executive session. 

If you have specific areas of inquiry concerning particu­
lar activities of the Board relating to the Open Meetings Law, I 
would be please to address them. 

Enclosed for your consideration are copies of the Open 
Meetings Law and •your Right to Know•, which describes the Law in 
greater detail, In addition, copies of this letter will be sent 
to both the Superintendent and the President of the Board of 
Education. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

Yb-~a.if~ 
Robert J. Freeman 
Executive Director 

cc: Pr. Bert Nelson, superintendent 
Sheila Kislik, President, Board of Education 
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September 4, 1986 

Mr. Kevin M. Dailey 
Supervisor 
Town of Clifton Park 
One Town Hall Plaza 
Clifton Park, NY 12065 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions, The ensuing staff advisory opinion 
is based solely upon the facts presented in your co~respondence, 

Dear Supervisor Dailey: 

I have received your letter of August 21 in which you 
requested an advisory opinion concerning the Open Meetings Law. 

Specifically, according to your letter: 

nThe Town of Clifton Park is in the 
process of planning a Community Center. 
we are deciding now on what approach 
to take regarding the method of con­
struction. we have been interviewing 
Architects and Construction Managers 
which could be hired by the Town while 
we are constructing this Center. This 
person/persons will be a paid employee 
of the Town of Clifton Park for the 
period of construction and design. 

•These interviews have been closed to 
the press and the general public because 
they were personnel interviews and these 
individuals represented private companies' 
financial status. We also asked a few 
technical experts from our community to 
sit in on these interviews for the bene­
fit of our Town Board who are not experts 
on building pools, ice rinks or senior 
centers." 
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Your question is IJhether the closed sessions that you 
described are consistent with the Open Meetings Law. In this 
regard, I offer the following comments. 

First, as you are aware, the Open Meetings Law is based 
upon a presumption of openness. Stated differently, all meetings 
of a public body, such as the Town Board, are open to the public, 
except to the extent that discussions fall within the scope of 
one or more of the grounds for entry into executive session 
listed in section l0S(l)(a) through (h) of the Law. 

Second, of relevance is section l0S(l)(f), which permits a 
public body to enter into an executive session to discuss: 

•the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ-
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation ••• • 

Based upon the language quoted above, to the extent that the 
Board's deliberations focus on the •employment history of a 
particular person•, matters •1eading to the appointment• of a 
"particular person or corporation•, or perhaps the "financial or 
credit history• of a particular corporation, I believe that an 
executive session could properly be held. 

And third, with respect to the presence of persons other 
than members of the Board at executive sessions, section 105(2) 
of the Law states that: 

•Attendance at an executive session shall 
be permitted to any member of the public 
body and any other persons authorized by 
the public body." 

Like any provision of law,I believe that the Open Meetings Law 
should be given a reasonable interpretation consistent with its 
intent. If, for example, the Board invites those with special 
knowledge or expertise to be shared during an executive session, 
I believe that it would be reasonable for those others to join 
the Board in an executive session. On the other hand, it has 
been advised in the past that an arbitrary invitation to attend 
an executive session to those without expertise or whose presence 
may be irrelevant to the discussion would be unreasonable and 
inconsistent with the Law. 
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Lastly, it is reemphasized that only to the extent that 
specific portions of the discussions fall within the scope of 
section 105(1) (f) would executive sessions be appropriate. Other 
aspects of the discussion (i.e., •what approach to take• and the 
like) appear to deal with matters of policy that should be con­
sidered during open meetings. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

M~lff~ 
Robert J. Freeman 
Executive Director 
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September 4, 1986 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence, 

Dear Ms. Johnson: 

As you are aware, I have received your letter of August 
21 in which you requested advice concerning compliance with the 
Open Meetings Law by the Germantown School Board. 

According to your letter and minutes of meetings that you 
enclosed, the Board attempted to enter into executive sessions or 
has held executive sessions to discuss issues characterized as 
•1egal matters• or npersonnel matters•. In one instance, an 
executive session was apparently held without any description of 
the subject to be discussed. You also indicated that, following 
a brief meeting, nthe members of the board remained in the school 
for about another 1 and 1/2 hours•. 

In this regard, I offer the following comments. 

First, as a general matter, the Open Meetings Law is based 
on a presumption of openness. All meetings of public bodies must 
be conducted open to the public, except to the extent that an 
executive session may be convened in accordance with section 105 
of the Law. Further, it is noted that in a landmark decision 
rendered in 1978, the Court of Appeals, the state's highest 
court, found that the term •meeting• includes any gathering of a 
quorum of a public body for the purpose of conducting public 
business, whether or not there is an intent to take action and 
regardless of the manner in which a gathering may be charac­
terized [see Orange County Publications v. Council of the City 
of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 
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With respect to your final comment, that the Board re­
mained in the school for some time following a meeting, the pur­
pose for their remaining in the school is unclear. If, for 
example, they remained for a purpose unrelated to District 
business, or to work individually, there would not in my opinion 
have been a violation of law. On the other hand, if the members 
remained for the purpose of discussing District business, as a 
body, that gathering in my view would have constituted a meeting 
subject to the Open Meetings Law that should have been open to 
the public, unless the subject matter rendered the gathering 
exempt from the Open Meetings Law [see section 108(3)]. 

Second, the phrase •executive session• is defined in sec­
tion 102(3) of the Open Meetings Law to mean a portion of an open 
meeting during which the public may be excluded. As such, an 
executive session is not separate and distinct from a fueeting, 
but rather is a portion of an open meeting. The Law also con­
tains a procedure that must be accomplished during an open meet­
ing before an executive session may be held. Specifically, sec­
tion 105(1) states in relevant part that: 

·ru]pon a majority vote of its 
total membership, taken in an 
open meeting pursuant to a motion 
identifying the general area or 
areas of the subject or subjects 
to be considered, a public body 
may conduct an executive session 
for the below enumerated purposes 
only ••• • 

Third, with respect to the motions for entry into execu­
tive session that you described in your letter and which are 
identified in the minutes, I do not believe that the motions 
adequately described the topics to be discussed. 

The ground for entry into executive session most closely 
associated with •1egal matters• is section 105(1) (d), which per­
mits a public body to hold an executive session to discuss 
•proposed, pending or current litigation•. Here I point out that 
it has been held that the purpose of the •1itigation" exception 
for executive session "is to enable a public body to discuss 
pending litigation privately, without baring its strategy to its 
adversary through mandatory public meetings• [Weatherwax v. Town 
of Stony Point, 97 AD 2d 840, 841 (9183); also Matter of Con­
cerned Citizens to Reyiew Jefferson val. Mall v. Town Board, 83 
Ad 2d 612, 613, appeal dismissed, 54 NY 2d 957 (1981)]. The 
Court in Weatherwax, in its discussion of a claim that litigation 
might possibly ensue, added that: 
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"The belief of the town's attorney 
that a decision adverse to peti­
tioner 'would almost certainly 
lead to litigation' does not just­
ify the conducting of this public 
business in an executive session. 
To accept this argument would be to 
accept the view that any public body 
could bar the public from its meet­
ings simply by expressing the fear 
that litigation may result from actions 
taken therein. Such a view would 
be contrary to both the letter and 
the spirit of the exception• (id. at 
841). 

Moreover, with respect to the nature of a motion to enter 
into executive session pursuant to section l0S(l)(d), it has been 
determined that: 

• ••• any motion to go into executive 
session must 'identify the general 
area' to be considered. It is insuf­
ficient to merely regurgitate the 
statutory language; to wit, 'discus­
sions regarding proposed, pending or 
current litigation.' This boilerplate 
recitation does not comply with the in­
tent of the statute. To validly con­
vene an executive session for discus­
sion of proposed, pending or current 
litigation, the public body must iden­
tify with particularity, the pending, 
proposed or current litigation to be 
discussed during the executive session. 
Only through such an identification will 
the purposes of the Open Meetings Law 
be realized" [emphasis added by court; 
Daily Gazette Co,, Inc, v, Town Board, 
Town of Cobleskill, 444 NYS 2d 44, 46 
(1981)]. 

Similarly, judicial decisions indicate that a motion con­
taining a recitation of the language of the grounds for executive 
session, or •personnel matters•, for example, without more, fails 
to comply with the Law. For instance, in a decision containing a 
discussion of minutes that referred to various bases for entry 
into executive session, it was found that: 
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•[T]he minutes of the March 26, 1981 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel• and •negotiations' with­
out further amplification. On May 
28, 1981, the Board again entered 
into executive session on two 
occasions. The reasons given for 
doing so were to discuss a 'legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again, on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters•. 

•we believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel', 'negotiations', or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[1]. 

•with respect to 'personnel', Public 
Officers Law section 100[1] [fl per­
mits a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee on Public 
Access to Records has stated that 
this exception to the open meetings 
law is intended to protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the statute matters re­
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
particular individual, the Board 
should not be required to reveal the 
identity of the person but should 
make it clear that the reason for 
the executive session is because 
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their discussion involves a 
'particular' person ••• • [Doolittle 
y, Board of Education, Sup. Ct., 
Chemung Cty., Oct. 20, 1981; see 
also Becker v, Town of Roxbury, 
Sup. Ct., Chemung Cty., April 1, 
19 83). 

In view of the foregoing, it has been advised that a mo­
tion to enter into executive session to discuss •personnel", or 
"personnel matters•, without additional description, is 
inadequate. Where section l0S(l)(f) may be asserted, I believe 
that motion for entry into an executive session should contain 
two components, inclusion of the term "particular•, and reference 
to one or more of the topics appearing in that provision. For 
instance a motion to discuss "the employment history of a parti­
cular person• (without identifying the person) would be proper; 
a citation of "personnel" would not in my view be sufficient to 
comply with the statute. 

In an effort to enhance compliance with the Open Meetings 
Law, a copy of this opinion will be sent to the Germantown Board 
of Education. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Board of Education 

Robert J. Freeman 
Executive Director 
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September 11, 1986 
' 

'l'he staff of the Committee on Open Government is author'ized to 
issue advisory opinions. 'l'he ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Johnston: 

I have received your letter of August 24 and the materials 
attached to it. 

Your inquiry concerns a denial of access to records relat­
ing to planned changes in the Village of west Carthage water 
system. The records sought were denied on the basis of section 
87(2) (g) of the Freedom of Information Law. However, you indi­
cated that the information sought has been provided to the State 
Health Department. In addition, it is your view that the infor­
mation might have been withheld from you and your organization 
because of a "prior legal action" that you initiated after having 
examined an earlier proposal concerning the water system. You 
also referred to a statement by the Village Attorney, who indi­
cated nthat it was proper to hold a closed meeting for just that 
reason•. More specifically, according to a news article that you 
enclosed, it is the Mayor's opinion that a meeting to discuss 
proposed water system renovations: 

• ••• can be held in executive session, 
he said, because of litigation in­
stituted last fall by the Pleasant Lake 
Land and Cottage Owners Association, 
which opposes the project because it 
fears the proposed changes would sub­
stantially lower the lake level. 

"In an out-of-court accord, the village 
agreed to the association's request 
that a full environmental impact study 
be done befoce the project construction 
begins." 
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The Village Attorney was quoted in the article as stating that 
•we have a temporary order, but the lawsuit is still pending•. 
The attorney suggested that the meeting could be closed because 
•any move we might make that the landowners don't like might put 
us back in court•. 

In the regard, I offer the following comments. 

First, with respect to your request for r~cords,,as a 
general matter the Freedom of Information Law is based upon a 
presumption of access. stated differently, all records of an 
agency are available, except to the extent that records or por­
tions thereof fall within one or more grounds for denial appear­
ing in section 87 (2) (a) through (i) of the Law. 

It is emphasized that the introductory language of section 
87(2) refers to the capacity to withhold •records or portions 
thereof" that fall within the scope of the grounds for denial 
that follow. Based upon the quoted language, I believe that the 
State Legislature envisioned situations in which a record or 
report might be both accessible and deniable in part. In my 
opinion, the language imposes an obligation on an agency to re­
view records sought in their entirety to determine which 
portions, if any, may justifiably be withheld. 

Second, under the circumstances, the records sought appear 
to consist of communications with village engineers and that, 
therefore, they could be characterized as "intra-agency• 
materials. Section 87(2)(g) states that an agency may withhold 
records that: 

•are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu­
lations or data7 

11. instructions to staff that 
affect the public1 or 

iii. final agency policy or de­
terminations ••• • 

It is noted that the language quoted above contains what in 
effect is a double negative. While inter-agency or intra­
agency materials may be withheld, portions of such mater­
ials consisting of statistical or factual information, in­
structions to staff that affect the public, or final agency 
policy or determinations must be made available. Concur­
rently, those portions of the inter-agency or intra-agency 
materials consisting of advice, opinion, recommendation and 
the like could in my view justifiably be withheld. 
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The disclosure of the information to the State Health 
Department is, in my opinion, likely irrelevant to your rights. 
It is assumed that the records in question were transmitted to 
the Department not in conjunction with a request made under the 
Freedom of Information Law, but rather because the Department 
officials need the records in the performance of their official 
duties. 

Third, since you referred to a delay in response,to your 
request, I point out that the Freedom of Information Law and the 
regulations promulgated by the Committee on Open Government (21 
NYCRR Part 1401), which have the force of Law, prescribe time 
limits for responding to request. '· 

Specifically, section 89(3) of the Freedom of Information 
Law and section 1401.5 of the Committee's regulations provide 
that an agency must respond to a request within five business day 
of the receipt of a request. The response can take one of three 
forms. It can grant access, deny access, and if so, the denial 
should be in writing stating the reasons, or the receipt of a 
request may be acknowledged in writing if more than five business 
days is necessary to review or locate the records and determine 
rights of access. When the receipt of the request is acknowl­
edged within five business days, the agency has ten additional 
business days to grant or deny access. Further, if no response 
is given within five business days of receipt of a request or 
within ten business days of the acknowledgement of the receipt of 
a request, the request is considered •constructively denied• [see 
regulations, section 1401.7(b)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4) (a)]. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4) (a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac­
tice Rules [Floyd v, McGuire, 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)]. 
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With regard to the authority to enter into an executive 
session to discuss the proposal, based upon the facts as I 
understand them, I disagree with the opinion of the Mayor and the 
Village Attorney. The news articles indicate that the lawsuit 
initiated some time ago resulted in •an out-of-court settlement•. 
Further, the suit apparently dealt with the preparation of envi­
ronmental impact study. 

It appears that Village officials intend to rely,upon 
section 105(1) (d) of the Open Meetings Law, which permits a pub­
lic body to enter into an executive session to discuss •proposed, 
pending or current litigation•. In a situation similar to that 
described in the materials that you supplied, the Appellate Divi­
sion unanimously held that the "litigation• exception for execu­
tive session could not be asserted. In Weatherwax v, Town of 
Stony Point, it was held that: 

"The purpose of paragraph dis 'to 
enable a public body to discuss 
pending litigation privately, with-
out baring its strategy to its ad­
versary through mandatory public 
meetings' (Matter of concerned Citizens 
to Review Jefferson Val, Mall v Town Bd,, 
83 AD2d 612, 613). The belief of the 
town's attorney that a decision adverse 
to petitioner 'would almost certainly 
lead to litigation' does not justify 
the conducting of this public business 
in an executive session. To accept 
this argument would be to accept the 
view that any public body could bar 
the public from its meetings simply 
by expressing the fear that litigation 
may result from actions taken therein. 
Such a view would be contrary to both 
the letter and the spirit of the ex­
ception" [97 AD 2d 840, 841 (1983) J. 

The materials do not indicate that the discussions will involve a 
discussion of •strategy• relative to litigation. Further, as 
specified by the court, the fear of litigation alone does not 
justify the holding of an executive session. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

cc: Hon. Donald Getman, Mayor 

Sincerely, 

,4~,J;f,~ 
Robert J. Freeman 
Executive DireCtor 

Lawrence D. Hasseler, Village Attorney 
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September 15, 1986 

I have received your letter of August 28 in which you take 
issue with an advisory opinion rendered on August 20. 

In brief, you suggested that meetings of boards of united 
senior Citizens centers of Greater New York, Inc. might have 
been conducted in a manner inconsistent with the Open Meetings 
Law. I responded and advised that, in my opinion, the Open Meet­
ings Law does not apply to those boards. 

While I agree with your statements concerning the intent 
of the open Meetings Law and share your sentiments relative to 
democratic principles, I do not believe that the Open Meetings 
Law applies to the boards in question. 

Further, I have researched the matter and have found in­
formation concerning the creation of United Senior Centers of 
Greater New York. It was incorporated on April 6, 1972 as a 
not-for-profit corporation. My review of the certificate of 
incorporation and a statement of corporate purposes does not in 
my view indicate that the organization could be characterized as 
governmental or that it performs a governmental function. 

\ As you requested, I am returning the materials attached to 
your letter of July 25. 

I regret that I cannot be of greater assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, . 

,---:'.,_,\ ~i ·r ,c~----­
Robert J. Freeman 
Executive Director 
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ROBERT~ FREEMAN 

Mr. Lawrence A. Hendrix 
Superintendent of Schools 
Putnam Central School District No. 1 
Putnam Station, New York 12861 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 
except as otherwise indicated, 

Dear Mr. Hendrix: 

29. 
As you are aware, I have received your letter of August 

Your inquiry pertains to a series of events that led to 
the preparation and disclosure of a "Report on Corporal 
Punishment•. The report includes names of students and teachers 
and has been forwarded to the Commissioner of Education. Your 
questions involve the application of Buckley Amendment to the 
report, whether the report should have been forwarded to the 
Education Department, which individuals who should be able to in­
spect the report, and whether the report •violate[s] any ••• state 
or federal law•. 

In this regard, I offer the following comments. 

First, it is emphasized that the Committee on Open Govern­
ment is authorized to advise with respect to the Freedom of In­
formation and Open Meetings Laws. While this office has no jur­
isdiction regarding the Buckley Amendment, a federal law, it is 
often necessary to review that law in conjunction with the Free­
dom of Information Law, or the Open Meetings Law, in order to 
appropriately advise concerning those statutes. For more speci­
fic guidance relative to the Buckley Amendment, it is suggested 
that you review the regulations promulgated under that statute, 
a copy of which has been sent to you, or that you contact Ms. 
Pat Ballinger, FERPA Office, Room 3017, o.s. Department of 
Education, 400 Maryland Ave., s.w., Washington, D.C. 20202. 
Ms. Ballinger can be reached at (202)732-2058. 
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Second, the "Buckley Amendment• is the commonly used name 
for the Family Educational Rights and Privacy Act, which is a 
federal act (20 u.s.c. 1232g). In brief, the Buckley Amendment 
is applicable to educational agencies or institutions that parti­
cipate in the funding programs administered by the U.S. Depart­
ment of Education. As such, it applies to virtually all public 
educational institutions, as well as many private colleges and 
universities. With regard to records, as a general matter, 
"education records• identifiable to a particular student or stu­
dents are considered confidential, unless the parents of the 
students consent to disclosure. Concurrently, the parents enjoy 
rights of access to education records pertaining to their 
children. I point out that the term •education records• is de­
fined broadly in the federal regulations to mean: 

•those records which: (1) are directly 
related to a student, and (2) are main­
tained by an educational agency or in­
stitution or by a party acting for the 
agency or institution• (regulations 
promulgated by U.S. Department of Edu­
cation, section 99.3, Federal Register, 
Vol. 41, No. 118 --- Thursday, June 17, 
1976). 

As indicated earlier, education records identifiable to a 
particular student can be disclosed only after having received 
consent from the parents of the student. However, section 99.31 
of the regulations describes certain situations in which prior 
parental consent is not required, including disclosure to author­
ized representatives of state educational authorities, nsubject 
to the conditions set forth in [section] 99.35n [section 
99.31(a)(3) (iv)]. The "conditions• pertain to disclosures to 
federal and state officials for •federal program purposesn. 
Specifically, section 99.35 states in relevant part that nothing 
in the Buckley Amendment or the regulations: 

n(a) ••• shall preclude authorized repre­
sentatives of officials listed in section 
99.3l(a) (3) from having access to student 
and other records which may be necessary 
in connection with the audit and evalua­
tion of Federally supported education 
programs, or in connection with the en­
forcement of or compliance with the 
Federal legal requirements which relate 
to these programs. 
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(b) Except when the consent of the 
parent of a student or an eligible 
student has been obtained under section 
99.30, or when the collection of person­
ally identifiable information is speci­
fically authorized by Federal law, any 
data collected by officials listed in 
section 99.3l(a) (3) shall be protected 
in a manner which will not permit the 
personal identification of students and 
their parents by other than those offi­
cials, and personally identifiable 
data shall be destroyed when no longer 
needed for such audit, evaluation, or 
enforcement of or compliance with Fed­
eral legal requirements.• 

In addition, section 99.31(a) (5) states that prior consent 
is not needed in a case in which disclosure is made: 

nTo State and local officials or author­
ities to whom information is specifically 
required to be reported or disclosed pur­
suant to state statute adopted prior to 
November 19, 1974•. 

I have no knowledge of whether the conditions described 
above may be present, or whether there is any specific reporting 
requirement. It is suggested that you might contact the State 
Education Department to determine whether a state statute re­
quires that the report in question must be forwarded to the 
Department. 

Third, during our conversation, you indicated that the 
Board of Education discussed issues relative to corporal punish­
ment during open meetings, and that both teachers and students 
were identified during those open meetings. 

For future reference, I point out that a public body, such 
as a board of education, may conduct closed or •executive 
sessions• to discuss certain topics. Of particular relevance is 
section 105(1) (f) of the Open Meetings Law (see attached), which 
permits a public body to enter into an executive session to 
discuss: 

•the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ­
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particluar person or corporation ••• • 
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Therefore, if a discussion involves, for example, matters 
leading to the discipline of a particular teacher or student, I 
believe that an executive session may be held. Further, pursuant 
to section 105(2), the school board may authorize the parents of 
a student to join the Board in an executive session. 

In addition, section 108 of the Open Meetings Law des­
cribes •exemptions•. If a matter falls within the scope of an 
exemption, the Open Meetings Law does not apply. Section 108(3) 
exempts from the Open Meetings law •any matter made confidential 
by federal or state law.• If, for instance, the Board is review­
ing a student's records that are confidential under the Buckley 
Amendment, the discussion may be exempt from the Open Meetings 
Law, for it deals with a matter made confidential by federal law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Robert J. Freeman 
Executive Director 
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September 15, 1986 

The staff of the Committee on Open Government is authori2ed to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Ms. House: 

I have received your letter of September 2 in which you 
requested an advisory opinion under the Open Meetings Law. 

Your question is whether "a town board has the right to 
have a meeting to discuss the budget for 1987 to talk about the 
basics of this budget without the public ••• behind closed doors." 

In this regard, I offer the following comments. 

First, the Open Meetings Law is applicable to meetings of 
public bodies, including town boards. 

Second, as a general matter, the Open Meetings Law re­
quires that meetings of public bodies be conducted in public, 
except to the extent that the subject matter of a discussion 
falls within the scope of one or more of the grounds for entry 
into an executive session listed in section lOS(l)(a) through 
(h). As such, a public body cannot conduct an executive session 
to discuss the subject of its choice; on the contrary, the Law 
specifies and limits the topics that may appropriately be con­
sidered during an executive session. 

Third, from my perspective, a discussion of the wbasicsw 
of a budget must occur during an open meeting, for none of the 
grounds for entry into an executive session would be applicable. 

Enclosed for your consideration are copies of the Open 
Meetings Law and •Your Right to Knoww, which describes the Law 
more fully. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

Sincerely, 

fU!_~t J (~--~-
Robert J. Freeman 
Executive Director 
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September 15, 1986 

The staff of the committee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear supervisor Maier: 

I have received your letter of August 29 and the materials 
attached to it. 

Those materials consist of a letter addressed to the Town 
zoning Board of Appeals, a copy of which was sent to you, and a 
letter placed in your mailbox, that was not specifically 
addressed to you, by a member of the Town Board. It is appar­
ently the Board member's contention that the correspondence 
addressed to the zoning Board of Appeals should have been distri­
buted to all the members of the Board. 

In this regard, neither of the statutes within the 
committee's jurisdiction, the Freedom of Information Law and the 
Open Meetings Law, deal specifically with the distribution of 
records. Certainly, if a request for a record is made under the 
Freedom of Information Law, the appropriate agency official must 
respond in accordance with the requirements of the Freedom of 
Information Law. However, I know of no provision of law that 
requires a town supervisor or similar official to routinely or 
automatically distribute copies of materials to all bOard 
members. Similarly, questions often arise concerning the disclo­
sure of correspondence received by a municipality at meetings of 
its governing body. In short, the Open Meetings Law does not 
require that communications received by a municipality be read, 
disclosed or identified during meetings. While such a practice 
might exist in some units of government, I do not believe that 
there is any such requirement imposed by law. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

si;crrely, (f ,-

f-<>--\4 .C\ '("'----
Robert J. Freeman 
Executive Director 
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September 17, 1986 

The staff of the Committee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Bacallis: 

As you are aware, I have received your note of September 
10. 

According to your letter,in electing its chairman, the 
Steuben County Legislature engages in •a series of secret ballots 
until a vote of ten affirmative votes is received. Then a formal 
resolution is entertained at which usually the vote is 
unanimous". 

You have asked whether the secret ballot or series of 
secret ballots might violate either the Freedom of Information 
Law or the Open Meetings Law. In this regard, I offer the fol­
lowing comments. 

First, since the Freedom of Information Law was enacted in 
1974, it has imposed what some have characterized as an Ropen 
meetingsR requirement. Although the Freedom of Information Law 
pertains to existing records and generally does not require that 
a record be created or prepared [see attached, Freedom of Infor­
mation Law, section 89(3)], an exception to the rule involves 
votes taken by public bodies. Specifically, relevant part, sec­
tion 87(3) of the Freedom of Information Law has long required 
that; 

•Each agency shall maintain: 

(a) a record of the final vote of each 
member in every agency proceeding in 
which the member votes .•• n 
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Stated differently, when a final vote is taken by an •agency•, 
which is defined to include a municipal boc!rd [see section 
86(3)], a record must be prepared that indicates the manner in 
which each member who voted-cast his or her vote. 

Second~ in terms of the factual situation that you 
presented, it does not appear that the preliminary votes, i.e., 
those votes that do not result in a majority, must be recorded, 
for they are not •final•. However, the vote resulting in an 
affirmative total of a majority of the membership of the County 
Legislature would, in my opinion, be required to be recorded and 
indicated how each member voted. Some have suggested that, in a 
series of secret ballots, there may be no way of recording the 
vote in the manner required by the Freedom of Information Law. A 
possible solution would involve each member marking his or her 
ballot, i.e., by means of a name or initials. While preliminary 
votes not resulting in a majority need not be recorded, the 
marked ballots resulting in a majority vote could be tabulated 
and identified by each voting member. 

Third, in terms of the rationale of section 87(3) (a), it 
appears that the State Legislature in precluding secret ballot 
voting sought to ensure that the public has the right to know how 
its elected representatives may have voted individually with 
respect to particular issues. 

Further, although the Open Meetings Law does not refer 
specifically to the manner in which votes are taken or recorded, 
I believe that the thrust of section 87(3) (a) of the Freedom of 
Information Law is consistent with the Legislative Declaration 
that appears at the beginning of the Open Meetings Law: 

•rt is essential to the maintenance of 
a democratic society that the public 
business be performed in an open and 
public manner and that the citizens of 
this state be fully aware of and able 
to observe the performance of public 
officials and attend and listing to the 
deliberations and decisions that go 
into the making of public policy. The 
people must be able to remain informed 
if they are to retain control over 
those who are their public servants.• 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

Rf&ri~t~ 
Executive Director 

RJF:jm 
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September 23, 1986 

The staff of the Committee on Open Government is authorized to 
issue to advisory ®ioions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 
Dear Mr. McGrath: 

I have received your letter of September 12, as well as 
the materials attached to it. 

According to your letter, you are the director of a 
not-for-profit organization that sponsors events relating to the 
performing arts. In May, you applied to the Town of East 
Greenbush to conduct the •Freedom Bash 1 86", a music festival 
featuring a variety of artists. Your request was initially 
approved. However, five days following the approval, you indi­
cated that nthe Town Supervisor called a meeting with the board 
to discuss Public Works personnel matters•. As such, you wrote 
that the issue was discussed and determined during •a closed 
Executive meeting". The determination involved a revocation of 
the approval to hold the event at a town park. You also sug­
gested that the Town Board may have been led to believe that the 
concert would be a nmini-Woodstock", and that •600 to 1000 
people" would attend. However, although you could not be sure 
how many would attend, it was apparently your belief that a much 
smaller gathering would occur. 

In this regard, I offer the following comments. 

First, every meeting of a public body, including a special 
or emergency meeting, must be preceded by notice given to the 
public and the news media. Since it is not clear whether the 
appropriate notice was given, I point out that, in the case of a 
meeting scheduled at least a week in advance, notice must be 
given to the news media (at least two) and to the public by means 
of posting in one or more designated public locations not less 
than seventy-two hours prior to the meeting [see Open Meetings 
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Law, section 104(1)1. In the case of a meeting scheduled less 
than a week in advance, notice must be given to the news media 
and the public by means of posting •to the extent practicable• at 
a reasonable time before the meeting [section 104(2)]. 

Second, as a general matter, all meetings of public bodies 
must be conducted open to the public, except to the extent that 
a discussion falls within the scope of one or more of the 
grounds for entry into executive session appearing in section 
105 Cl) Cal through Ch) of the Open Meetings Law. Stated 
differently, a public body cannot enter into an executive session­
to discuss the subject of its choice1 on the contrary, the Law 
specifies and limits the subjects that may properly be discussed 
during an executive session. 

Third, prior to entry into an executive session, a pro­
cedure prescribed in the Open Meetings Law must be accomplished, 
during an open meeting, by a public body. Specifically, the 
cited provision states in relevant part that: 

•upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes 
only ••• " 

Having reviewed the materials, it is unclear whether the proce­
dure described above was followed. 

Fourth, the so-called •personnel• exception for entry into 
executive session, section 105(1) (f), permits a public body to 
conduct an executive session to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ­
ment, promotion, demotion, disci­
pline, suspension, dismissal or re­
moval of a particular person or 
corporation ••• • 

Based upon the information you provided, the prov1s1on quoted 
above could not, in my opinion, have been asserted to justify the 
holding of an executive session. The size of the event, the use 
of Public Works employees generally or issues regarding liability 
would not likely have pertained to any •particular• person. 
Therefore, I do not believe that the personnel exception or any 
of the other grounds for entry into executive session could have 
appropriately been asserted. 
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Lastly, it has been held that a motion for entry into 
executive session that describes the issue as •personnel matters• 
is inadequate [Doolittle, Matter of v. Board of Education, sup. 
Ct., Chemung Cty., July 21, 19811. A motion to enter into an 
executive session under section IOS(l)(f) should in my view con­
tain two components in order to enable both the public and mem­
bers of a public body to know that there is a proper basis for 
holding an executive session. Such motions should indicate that 
the discussion focuses upon a •particular• person or corporation, 
although that person need not be named. Further, reference 
should be made to one of the topics listed in section 105(l)Cf). 
For instance, a proper motion might pertain to •the employment 
history of a particular person•; a motion to discuss •personnel 
matters•, without more, would be insufficient to comply with the 
Law. 

As you requested, copies of this opinion will be forwarded 
to the individuals that you identified. 

I hope that I have been of some assistance. Should any 
further questions arise,please feel free to contact me. 

RJF:jm 

Sincerely, 

V· -\..J T ,/ ,, _______ 
Robert J. Freeman 
Executive Director 

cc: Michael Van Voris, Town Supervisor 
James Werking, East Greenbush Town Board 
Ruth K. Thompson, Asst. Director 
Tony Toczylowski, Times-Union 
Heidi Gralla, Chatham Courier 
Mary DiAmbrosio, Times-Union 
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September 25, 1986 

The staff of the C2mmittee on Open Goveinment is authorized t2 
issµ~ to advisory opinions, The ensuing staff advisory opinion 
is b~§ed solely upon the facts presented in your corresp9ndence. 

Dear Ms. Shader: 

I have received your letter of September 19 in which you 
requested an advisory opinion. 

Your question involves the circumstances in which a school 
board may vote during an executive session. In this regard, I 
offer the following comments. 

First, as a general rule, a public body subject to the 
Open Meetings Law may take action during a properly convened 
executive session Isee Open Meetings Law, section 105(1)]. If 
action is taken during an executive session, minutes reflective 
of the action, the date and the vote must be recorded in minutes 
pursuant to section 106(2). Nevertheless, various interpreta­
tions of the Education Law, section 1708(3), indicate that, ex­
cept in situations in which action during a closed session is 
permitted or required by statute, a school board cannot take 
action during an executive session rsee United Teachers of 
Northport v. Northport union Free school District, so AD 2d 897 
<1975>; Kursch et a1 v, s2ard of EdYQAti2n, Union free school 
District 11, Town of Nortb aemnstead, Nassau county, 7 AD 2d 922 
(1959); sanna v. Lindenhurst, 101 Misc. 2d 267, modified es AD 
2D 157, aff'd 58 NY 626 (1982)]. 

second, since I am not familiar with each of the provi­
sions of the Education Law and other statutes that relate to the 
functions of a school board, I cannot specify each situation in 
which a school board may vote during an executive session. 
Bowever, the following situations are, in my opinion, most 
common. One involves a so-called 3020-a proceeding in which a 
board must vote in executive session to determine whether charges 
should be filed with respect to a tenured employee. The other 
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generally pertains to situations involving particular students. 
As you may be aware, certain federal Acts prohibit the disclosure 
of information identifiable to students without the consent of 
the parents [see e.g., the Family Education Rights and Privacy 
Act, 20 U.S.C. 1232g]. Therefore, if, for instance, disci­
plinary action is taken concerning a particular student, I be­
lieve that a vote may be taken behind closed doors. Similarly, 
in situations in which the vote may identify a handicapped 
student, I believe that, due to requirements of federal law, a 
vote should occur in private. While there may be other situa­
tions in which a vote may be taken in an executive session of 
which I am not aware, those described above are in my opinion the 
situations that arise most frequently in which a board of educa­
tion may vote during a closed session. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~jf,,_,___ 
Robert J. Freeman 
Executive Director 
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September 30, 1986 

Mr. Monroe Yale Mann 

The staff of the committee on Open Government is authorized to 
issue to adyisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 
Dear Mr. Mann: 

I have received your letter of September 16 in which you 
requested an advisory opinion concerning the Open Meeting Law. 

According to your letter, the Mayor of the Village of 
Port Chester and four trustees ~met and took action to prepare a 
statement as to action that has been set by these five public 
officials." You added that, based upon a newspaper article you 
attached to your letter, 

"they set up a five point information 
campaign program wherein they agreed to 
meet with service clubs, etc.7 they will 
establish a citizens advisory group to 
report to the Board of Trustees1 they 
solicit the opinions to residents through 
a questionaire7 they propose to draft a 
brochure; and they have agreed to dis­
play a full scale conceptual plan of a 
redevelopment project, and in addition, 
the Mayor stated that the Board will 
hold several public hearings on the de­
velopment. These plans require the 
expenditure of Village funds in order 
to hold meetings, draft brochures, dis­
play conceptual plans, etc." 

It is your view that the •campaign program• was authorized or 
adopted in violation of the Open Meeting Law, for "no public 
meeting was ever called at which this action was taken.• Further, 
you indicated that neither the public nor two Village trustees 
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that you represent knew of any meeting during which the program 
was devised. Rather, those two trustees "first learned about all 
of this by reading the newspapers.• The news articles indicate 
that the program was formulated by a "bipartisan majority of the 
Board of Trustees.• Moreover, the components of the five point 
program indicate that "village staff" and the Board of Trustees 
will be involved in and responsible for carrying out each aspect 
of the program. As such, the program was presented to the public 
as an endeavor of Village government. 

Based upon the foregoing, I offer the following comments. 

First, if indeed a majority of the Village Board of Trus­
tees convened to formulate, discuss and adopt the program, I 
would agree with your contention such a convening constituted a 
•meeting• subject to the requirements of the Open Meeting Law. 
As you pointed out in your letter, the Court of Appeals, the 
state's highest court, in landmark decision found that any 
gathering of a public body held for the purpose of conducting 
public business is •meeting• subject to the Open Meeting Law, 
whether or not there is an intent to take action and regardless 
of the manner in which the gathering may be characterized [see 
orange County Publications v, council of the City of Newburgh, 
60 AD 2d 409, aff'd 45 NY 2d 947 (1978) J. It is noted, too, that 
the Court of Appeals affirmed the Appellate Division's broad 
interpretation of the term •meeting•, which was found to include 
so-called work sessions, informal gatherings, agenda sessions and 
the like. Based upon the facts that you provided, the formula­
tion of the program and the program itself concern acts involving 
Village government and matters within its jurisdiction. 
Therefore, again, I believe that any gathering of a majority of 
the Board would have constituted a •meeting• that fell within the 
scope of the Open Meeting Law. 

Second, assuming that one or more meetings were held, I 
point out that the Open Meeting Law requires that notice of the 
time and place of all meetings be given. In the case of a 
meeting scheduled at least a week in advance, section 104(1) 
requires that notice be given to the news media (at least two} 
and to the public by means of posting in one or more designated, 
conspicuous public locations not less than seventy-two hours 
prior to the meeting. In the case of a meeting scheduled less 
than a week in advance, notice must be given to the news media 
and to the public by means of posting in the same manner as de­
scribed earlier, to the extent practicable, at a reasonable time 
prior to the meeting [section 104(2)1. 

Third, although the Open Meeting Law permits a public body 
to conduct executive sessions, it is noted that the phrase 
•executive session• is defined in section 102(3) of the Law to 
mean a portion of an open meeting during which the public may be 
excluded. Consequently, an executive session is not separate 
and distinct from an open meeting, but rather is a portion of an 



Mr. Monroe Yale Mann 
September 30, 1986 
Page -3-

open meeting. Further, section 105(1) of the Law prescribes a 
procedure that must be accomplished by a public body, during an 
open meeting, before an executive session may be held. 
Specifically, the cited provision states in relevant part that: 

•upon a majority vote of its total 
membership, taken in an open meet­
ing pursuant to a motion identify­
ing the general area or areas of 
the subject or subjects to be 
considered, a public body may con­
duct an executive session for the 
below enumerated purposes only .•• " 

Therefore, a public body cannot enter into an executive 
session to discuss the subject of its choice; on the contrary, 
paragraphs (a) through (h) of section 105(1) specify and limit 
the topics that my appropriately be considered during an execu­
tive session. From my perspective, if one or more meetings had 
been held, the discussions should have occurred open to the 
public, for none of the grounds for entry into executive session 
would have been applicable. 

In your letter, you also cited the decision rendered in 
Sciolino v, Ryan, 81 AD 2d 475 (1981). Although that decision, 
which deals with political caucuses, was effectively reversed by 
means of legislation enacted in 1985, I do not believe that it 
could be claimed that a political caucus, which would be exempt 
from the Open Meeting Law, was held. The news articles clearly 
indicate that the program was conceived and adopted by members of 
both political parties who serve on the Board of Trustees. 

Lastly, viewing the situation from a somewhat different 
vantage point, it is questionable in my opinion whether the Board 
may vote or otherwise take action, even if such a vote represents 
a majority of the Board, without first informing the remaining 
two members that a meeting would be held. Here, I direct your 
attention to section 41 of the General Construction Law, which, 
since 1909, has imposed certain requirements concerning a quorum 
upon public bodies. The cited provision states that: 

"Whenever three or more public 
officers are given any power or 
authority, or three or more per­
sons are charged with any public 
duty to be performed or exercised 
by them jointly or as a board or 
similar body, a majority of the 
whole number of such persons or 
officers, at a meeting duly held 
at a time fixed by law, or by 
any by-law duly adopted by such 
board or body, or at any duly 



~•.',.'. • ~•tVULVI:' J.QJ.C l'lQUil 

- ~ternber 30, 1986 
Page -4-

adjourned meeting of such meeting, 
or at any meeting duly held upon 
reasonable notice to all of them, 
shall constitute a quorum and 
not less than a majority of the 
whole number may perform and 
exercise such power, authority 
or duty. For the purpose of this 
provision the words 'whole number' 
shall be construed to mean the 
total number which the board, 
commission, body or other group 
of persons or officers would have 
were there no vacancies and were 
none of the persons or officers 
disqualified from acting.• 

I believe that the provision quoted above permits a public body 
to perform and exercise its duties only at a meeting conducted by 
a quorum of the body, a majority of its total membership, and 
only by means of an affirmative vote of a majority of its total 
membership. While those conditions may have been present at a 
gathering held by the •bipartisan majority•, an additional 
condition, in my opinion, is that •reasonable notice• of a 
meeting must be given to all of the members. Stated differently, 
under section 41 of the General Construction, a public body may 
carry out its powers and duties only at a meeting held upon 
reasonable notice to all the members. If that is so, the 
validity of action taken at a gathering that was not preceded by 
reasonable notice given to all the members would, in my view, be 
questionable. Absent such a requirement, the members of a public 
body constituting a majority, whether partisan, bi-partisan or 
non-partisan, might effectively preclude minority members from 
participating in the body's deliberative process, thereby 
negating the capacity of those members to represent those who 
elected them. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:gc 

cc: Peter Iasillo, Mayor 
Board of Trustees 

Sincerely, 

llL ,_i,_,<>\- ~\ ' { 'Ii.---. 
Robert J. Freeman 
Executive Director 
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The staff of the committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Ms. Johnson: 

I have received your letter of September 22 in which you 
requested an advisory opinion concerning the Open Meeting Law. 

According to your letter, on the morning of August 27, a 
meeting was held by three of the five members of the connetquot 
Central School District. Also in attendance were certain school 
district officials, as well as Mr. Gerald Kramer, a developer, 
and his attorney. The meeting was apparently called ~after a 
request to [your] Superintendent that [yourl Board of Education 
review a development proposal in [your] district•. You indicated 
that notice of the time and place of the meeting was not given and 
that the •public was not given the opportunity to observe [the] 
Board of Education deliberations on this matter". The result of 
the meeting was a letter sent on the same date by the Superinten­
dent to the Chalrman of the Town Planning Board. That letter 
states in part that •After reviewing the various proposals of Mr. 
Kramer, it 1s the consensus of the Board of Education and Superin­
tendent that we are in favor of approving a modified zoning to Mr. 
Kramer in order to permit him to build 320 houses on this 
property 11

• 

When the Board of Education was questioned about the 
gathering, the President of the Board •said it was an •unofficial 
meeting••. 

In this regard, I offer the following comments. 
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First and perhaps most importantly, in a landmark decision 
rendered in 1978 by the Court of Appeals, the state's highest 
court, it was held that the term •meeting• includes any gathering 
of a quorum of a public body for the purpose of conducting public 
business, whether or not there is an intent to take action and 
irrespective of the manner in which a gathering may be character­
ized [see Orange county Publications Y, Council of the Cit.Y of 
Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. It is noted 
that the court of Appeals in so holding affirmed an expansive 
decision rendered by the Appellate Division, Second Department, 
which specifically determined that so-called •work sessions•, 
•agenda sessions•, and •conferences• held by a public body are 
•meetings• subject to the Open Meeting Law. In view of judicial 
interpretations of the Law and the language of the Law itself, the 
gathering of August 27 as described in your letter was, in my 
opinion, a •meeting• that fell within the requirements of the Open 
Meeting Law. Further, the letter sent by the Superintendent to 
the Planning Board indicates that the School Board, as a body, 
met, deliberated and reached a consensus. From my perspective, 
the contents of the letter support the conclusion that the gath­
ering in question should have been conducted in accordance with 
the Open Meeting Law. 

Second, assuming that the gathering was indeed a 
•meeting•, I point out that section 104 of the Open Meeting Law 
requires that notice of the time and place of every meeting be 
given. More specifically, in the case of a meeting scheduled at 
least a week in advance, section 104(1) requires that notice be 
given to the news media (at least two) and to the public by means 
of posting in one or more designated, conspicuous public locations 
not less than 72 hours prior to the meeting. When a meeting is 
scheduled less than a week in advance, section 104(2) requires 
that notice be given to the news media and to the public by means 
of posting in the same manner as described earlier, to the extent 
practicable, at a reasonable time prior to the meeting. 

Lastly, as a general matter, the Open Meeting Law is based 
on a presumption of openness. All meetings must be conducted open 
to the public, except to the extent that a discussion falls within 
the scope of one or more grounds for entry into an executive 
session. Paragraphs (a} through (h} of section 105 (ll of the 
Open Meeting Law specify and limit the grounds for entry into an 
executive session. 

Law and 
detail. 
sent to 

Enclosed for your review are copies of the Open Meeting 
•Your Right to Know• which describes the Law in greater 
The same materials and a copy of this opinion will be 

the Superintendent and the Board of Education. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

sr· cerely, 

~t.:-=r--1.f\!_ 
R beri J. Freeman 
Executive Director 

RJF:gc 

enc. 
cc: Johns. Maloney, Superintendent 

Board of Education 
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The sta·ff . of the committee on 012en Government 1s authorizea to 
,eJaue a.dviso.ry opinions • . The ensuin.g staff ady.isor.y opinion is. 
based solely upon the fact.s presented in your c·orrespondence. 

Dear Ms. Adams: 

I have received your letter of September 26 in which you 
raised several issues. 

First, you alluded again to the possibility of a require­
ment that a form be used when requesting records under the Free­
dom of Information Law. To reiterate, there is nothing in the 
Freedom of Information Law or the regulations promulgated by the 
Committee on Open Government that refers to the use of a form. 
Section 89(3) of the Law indicates that an agency may require 
that a request be made in writing and requires that the request 
"reasonably describew the records sought. As such, it has been 
advi·sed that any written request that reasonably describes the 
records sought should suffice. It has also been advised that, 
while an agency may prepare a request form for purposes of admin­
istrative convenience, a failure to use a form prescribed by an 
agency cannot validly serve to delay a response to a request or 
to deny a request. 

Second, in an unrelated area, you wrote that the Town 
Board of the Town of East Hampton indicated that Rif [you) wanted 
to discuss a complaint about police conduct with the Town Board 
it would be done in executive session under the personnel section 
of the exernptionsR. In this regard, the so-called personnel 
exemption, section 105(l)(f) of the Open Meetings Law, permits a 
public body to enter into executive session to discuss: 
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"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ­
ment, promotion, demotion, discipline 
suspension, dismissal or removal of 
a particular person or corporation ••• n 

Based upon the language quoted above, if a complaint pertains to 
a •particular" public officer, for example, I believe that an 
executive session could appropriately be held. On the other 
hand, if a complaint deals with the conduct of the police depart­
ment generally, it is unlikely, in my view, that section 
105(l)(f) would apply. 

Third, you asked whether •anything [hasl yet developed on 
Notices of Claim". I do not recall that you raised that subject 
as an issue. In brief, although notices of claim pertain to 
"legal matters", it has been advised that they are generally 
available when they come into the possession of an agency. 

Lastly, you questioned the amount of time within which an 
agency must respond to an appeal. Section 89(4) Ca) of the Freedom 
of Information Law states in relevant part that the person or 
body designated to determine an appeal "shall within ten business 
days of the receipt of such appeal fully explain in writing to 
the person requesting the record the reasons for further denia~ 
or provide access to the record sought". 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

.RJF:gc 

5~~t 'f. lt'--
Robert J. Freeman ~ 
Executive Director 

cc: Theodore Sklar, Assistant County Attorney 
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211 W. Court Street 
P.O. Box 231 

Comstock, Inc. 

Rome, New York 13440 

The staff of the Committee on Qpen Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Mr. Biggins: 

I have received your letter of September 19 in which you 
inquire as to whether the •New York Automobile Insurance Plan 
{the 'Assigned Risk' plan}" is subject to the provisions of the 
Open Meetings Law or the Freedom of Information Law. In this 
regard, I offer the following comments. 

First, the Freedom 
maintained by •agencies". 
Law [section 86(3)1 as: 

of Information Law 
The term •agency" 

pertains to records 
is defined in the 

"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more 
municipalities thereof, except the 
judiciary or the state legislature." 

Second, the Open Meetings Law pertains to meetings of 
public bodies. The term "public body" is defined in the Law 
[section 102(2)1 as: 

"any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two 
or more members, performing a govern­
mental function for the state or for 
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an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law, or committee or 
subcommittee or other similar body 
of such public body." 

Third, section 530l(a) of the 
creation of the assigned risk plan. 
follows: 

Insurance Law mandates 
It provides as 

"All insurers licensed to write motor 
vehicle insurance in this state shall 
subscribe to and participate in the 
reasonable plan or plans, approved, 
or which may be approved, by the 
superintendent after consultation 
with such insurers, for equitable 
apportionment among such insurers, 
for equitable apportionment among 
such insurers of applicants for such 
insurance who are in good faith en­
titled to procure it through ordinary 
methods." 

the 

Section 5302(a) of the Insurance Law relates to the crea-
tion of the committee to administer the plan. It states: 

"In addition to the members of the 
committee elected by the subscribers 
to administer the plan, the super­
intendent shall appoint annually two 
additional members who shall be duly 
licensed insurance agents or brokers 
representative of broad segments of the 
public obtaining insurance through the 
plan." 

Fourth, as I understand it, the insurers required to par­
ticipate in "the plan" are non-governmental entities. They are 
businesses which function as an integral part of the private 
sector. 

From my perspective, it appears that neither "the plan" 
nor the committee designated to administer "the plan" are within 
the scope of the term "agency• as defined under the Freedom of 
Information Law. Although the insurers are required by statute 
to take part in •the plan•, they do not, in my view, constitute a 
"governmental entity" or "perform a governmental or proprietary 
function" by virtue of that fact. Thus, in my opinion, neither 
"the plan" nor the committee are likely subject to the Freedom of 
Information Law. 



Mr. Dana JJ' 
October 7, 19 u ~ 
Page -3-

Similarly, it does not appear that •the plan• or the com­
mittee designated to a&ninister •the plan• •conduct public 
business• or •perform a governmental function•. As such, it is 
not likely that the plan or the committee are subject to the Open 
Meetings Law. 

Finally, I contacted Counsel's Office for the Insurance 
Department in regard to this issue. The Deputy General Counsel 
concurred fully with the opinion that neither •the plan• nor the 
committee are subject to the Freedom of Information Law or the 
Open Meetings Law. He did indicate, however, that the insurers 
participating in "the plan• are required by law to file certain 
records with the Insurance Department. Since the department is 
an •agency•, in my view, its records are subject to the Freedom 
of Information Law. Thus, you may make a request under the Free­
dom of Information Law for those records you seek which are main­
tained by the Insurance Department. You should direct your 
request to: New York State Department of Insurance, Office of 
General Counsel, Agency Building 1, Empire State Plaza, Albany, 
New York 12257, Attention: Robert A. Ginnelly, Records Access 
Officer. 

I hope that I have been of some assistance. Should any 
further questions .arise, please feel free to contact me. 

RJF:DAK:jrn 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

J ~'-' ...1,. A. . \ "'\ ~-
BY Deborah A. Kahn 

Assistant to the Executive 
Director 

cc: Paul Altruda, Deputy General Counsel 
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October 7, 1986 

The staff of the committee on Open Government is authorized to 
issue to advisoty opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 

Dear Mr. Olwell: 

I have received your letter of September 19, which reached 
this office on September 30. 

You indicated that you live in the Sachem School District 
and that you attend meetings of the Board of Education. Accord­
ing to your letter, •The meetings are scheduled for 8 pm, but the 
board members arrive before 7:30 to discuss public business in a 
back room•. At 8 p.m., •they emerge and vote on the items on the 
agenda without discussion or explanation•. You added that, •when 
they run out of items on the agenda, they call the 'meeting' into 
Executive Session•. Further, when you asked a question concern­
ing the procedure for entry into executive session, you indicated 
that wthe Board President replied that they only go into execu­
tive session to discuss personnel mattersR. 

Your question is whether wthe meeting before the meeting 
is a violationR of the Open Meetings Law. In this regard, I 
offer the following comments. 

First, it is emphasized that the definition of wmeeting" 
[see Open Meetings Law, section 102(1)1 has been broadly inter­
preted by the courts. In a landmark decision rendered in 1978, 
the Court of Appeals, the state's highest court, found that any 
gathering of a quorum of a public body for the purpose of con­
ducting public business is a "meeting• that must be convened open 
to the public, whether or not there is an intent to take action 
and regardless of the manner in which a gathering may be charac­
terized [see orange county Publications v. council of the City 
of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 
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I would like to point out that the decision rendered by 
the Court of Appeals was precipitated by contentions made by 
public bodies that so-called •work sessions• and similar gather­
ings held for the purpose of discussion, but without an intent to 
take action, fell outside the scope of the Open Meetings Law. In 
discussing the issue, the Appellate Division, whose determination 
was unanimously affirmed by the Court of Appeals, stated that: 

•we believe that the Legislature in­
tended to include more than the mere 
formal act of voting or the formal 
execution of an official document. 
Every step of the decision-making 
process, including the decision it­
self, is a necessary preliminary to 
formal action. Formal acts have 
always been matters of public record 
and the public has always been made 
aware of how its officials have voted 
on an issue. There would be no need 
for this law if this was all the 
Legislature intended. Obviously, 
every thought, as well as every affirm­
ative act of a public official as it 
relates to and is within the scope of 
one's official duties is a matter of 
public concern. It is the entire 
decision-making process that the Legis­
lature intended to affect by the enact­
ment of this statute• (60 AD 2d 409, 
415). 

The court also dealt with the characterization of meetings 
as •informal•, stating that: 

•The word 'formal' is defined merely 
as 'following or according with es­
tablished form, custom, or rule' 
(Webster's Third New Int. Dictionary). 

We believe that it was inserted to 
safeguard the rights of members of a 
public body to engage in ordinary social 
transactions, but not to permit the use 
of this safeguard as a vehicle by which 
it precludes the application of the law 
to gatherings which have as their true 
purpose the discussion of the business 
of a public body" (i.!l..,_l. 

Based upon the clear direction given by the courts, I 
believe that a •pre-meeting• gathering held to discuss public 
business is itself a •meeting• subject to the requirements of the 
Open Meetings Law. 
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second, every meeting of a public body must be preceded by 
notice of the time and place of the meeting. Section 104(1) of 
the Law pertains to meetings scheduled at least a week in advance 
and requires that notice be given to the news media {at least 
two) and to the public by means of posting in one or more 
designated, conspicuous public locations not less than 
seventy-two hours prior to such meetings. Section 104(2) per­
tains to meetings scheduled less than a week in advance and re­
quires that notice be given to the news media and to the public 
by means of posting in the same manner as prescribed in section 
104(1) •to the extent practicable• at a reasonable time prior to 
such meetings. Therefore, it is reiterated that notice must be 
provided prior to all meetings, regardless of whether the meet­
ings are considered formal or otherwise. In the context of your 
letter, if the members intend to meet at 7:30, for example, I 
believe that notice must be given to that effect. 

Third, with respect to other comments that you made, it is 
noted that the Open Meetings Law is based upon a presumption of 
openness. All meetings of public bodies must be conducted open 
to the public except to the extent that one or more grounds for 
executive session may be applicable. Moreover, a public body 
must follow a procedure prescribed by the Law during an open 
meeting before it may enter into a closed or •executive session". 
Specifically, section 105(1) of the Open Meetings Law states in 
relevant part that: 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a pub­
lic body may conduct-an executive 
session for the below enumerated pur­
poses only ••• • 

In view of the foregoing, it is clear in my view that an 
executive session is not separate and distinct from an open 
meeting, but rather that it is a portion of an open meeting 
during which the public may be excluded. It is also clear that 
a public body cannot enter into an executive session to discuss 
the subject of its choice. On the contrary, an executive session 
may be held only to discuss a subject listed in the Open Meetings 
Law as appropriate for discussion behind closed doors. 

Lastly, judicial decisions indicate that a motion con­
taining a recitation of the language of the grounds for executive 
session, or •personnel matters•, for example, without more, fails 
to comply with the Law. For instance, in a decision containing a 
discussion of minutes that referred to various bases for entry 
into executive session, it was found that: 
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"[Tlhe minutes of the March 26, 1981 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 'negotiations• with­
out further amplification. On May 
28, 1981, the Board again entered 
into executive session on two 
occasions. The reasons given for 
doing so were to discuss a 'legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items•. Again, on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters'. 

•we believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel', 'negotiations•, or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[11. 

•with respect to 'personnel', Public 
Officers Law section lOO[ll[fl per­
mits a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee on Public 
Access to Records has stated that 
this exception to the open meetings 
law is intended to protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the statute matters re­
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
when entering into executive session 
to discuss personnel matters of a 
particular individual, the Board 
should not be required to reveal the 
identity of the person but should 
make it clear that the reason for 
the executive session is because 
their discussion involves a 
'particular' person ••• • [Doolittle 
v, Board of Education, sup. ct., 
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Chemung Cty., Oct. 20, 19811 see 
also Becker Ye Town of Roxbury. 
Sup. ct., Chemung Cty., April 1, 
1983). 

In view of the foregoing, it has been advised that a mo­
tion to enter into executive session to discuss •personnel•, or 
•personnel matters•, without additional description, is 
inadequate. Where section lOS(l)(f} may be asserted, I believe 
that motion for entry into an executive session should contain 
two components, inclusion of the term •particular•, and reference 
to one or more of the topics appearing in that provision. For 
instance a motion to discuss "the employment history of a parti­
cular person• (without identifying the person) would be proper, 
a citation of "personnel• would not in my view be sufficient to 
comply with the statute. 

In an effort to enhance compliance with the Open Meetings 
Law, a copy of this opinion will be sent to the sachem School 
District. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Sachem School District 

Sincerely, 

',, v{-'\ '-- \_ J / Uc ------­

Robe rt J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence and 
attachments. 

Dear Ms. Silverman : 

I have received your letter of October 1, as well as the 
attached newspaper article, in which you requested assistance 
under the Open Meetings Law in your capacity as secretary of the 
Marbletown Residents Association, Inc. (the association). 

Specifically, members of the association believe that the 
officials of the Town of Ulster have been holding closed meetings 
in violation of the Open Meetings Law. According to the refer­
enced article from th~ September 28 issue of the Sunday Freeman, 
the current budget for the Town of Ulster was developed by the 
Town Board during executive sessions held in violation of the 
Open Meetings Law. Further, the article indicates that Town 
Supervisor, Charles G. Rider, has advised the Board that private 
budget meetings will be called to discuss next year's budget, 
including personnel related matters, budget proposals for the 
highway and police departments and the general budget. In this 
regard, I offer the following comments. 

First, the Open Meetings Law pertains to meetings of pub­
lic bodies, section 102(2) of the Law defines Rpublic bodyR to 
include: 

R ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 



Ms. Ruth Silverman 
~ctober 16, 1986 
Page -2-

corporation as defined in section sixty­
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body.• 

In my view, a town board such as the Ulster Town Board is clearly 
a •public body• and as such is subject to the Open Meetings Law. 

Second, in a landmark decision rendered in 1978 by the 
Court of Appeals, it was held that any gathering of a quorwn of a 
public body for the purpose of conducting public business, such 
as a •work session•, constitutes a meeting subject to the Open 
Meeting Law, whether or not there is an intent to take action, 
and irrespective of the manner in which a gathering may be char­
acterized [see orange county Publications, Division of Qttoway 
Newspapers, Inc. v. council of the City of Newburgh, 60 AD 2d 
409, aff'd 45NY2d 947 (1978)]. In my view, gatherings of a quo­
rum of the members of a town board for the purpose of discussing 
budgetary matters are clearly meetings subject to the Open 
Meetings Law. 

Third, section 103 of the Open Meetings Law states that 

•Every meeting of a public body shall 
be open to the general public, except 
that an executive session of such 
body may be called and business trans­
acted thereat in accordance with 
section one hundred of this article.• 

Thus, I believe that gatherings attended by a quorwn of the town 
board for the purpose of discussing the town budget should be 
held open to the public except to the extent that any of the 
grounds for executive session are applicable. 

Fourth, section 105 of the Law sets forth the procedural 
requirements for entering into an executive session and speci­
fically enumerates the purposes for which an executive session 
may be conducted. The statute indicates that a motion to enter 
into an executive session must be made during an open meeting, 
the motion must indicate in general terms the subject or subjects 
to be considered and the motion must be carried by a majority 
vote of the total membership of the public body. Further, sec­
tion 105 specifies and limits the topics that may be considered 
during an executive session. 

It is noted that according to the newspaper article the 
Open Meetings Law permits closed meetings only for personnel and 
legal matters, however, there are actually eight grounds for 
conducting an executive session set forth in section 105Cl)Ca) 
through (h) as follows: 
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•a. matters which will imperil the 
public safety if disclosed; 
b. any matter which may disclose 
the identity of a law enforcement agent 
or informer; 
c. information relating to current or 
future investigation or prosecution of 
a criminal offense which would imperil 
effective law enforcement if disclosed; 
d. discussion regarding proposed, pen­
ding, or current litigation; 
e. collective negotiations pursuant 
to article fourteen of the civil ser­
vice law; 
f. medical, financial, credit or 
employment history of a particular per­
son or corporation, or matters leading 
to the appointment, employment, promo­
tion, demotion, discipline, suspension, 
dismissal or removal of a particular 
person or corporation; 
g. the preparation, grading or admin­
istration of examinations; and 
h. the proposed acquisition, sale or 
lease of real property or the proposed 
acquisition of securities, or sale or 
exchange of securities held by such 
public body, but only when publicity 
would substantially affect the value 
thereof.• 

Fifth, unless the procedure for entry into an executive 
session is followed, and unless the subject matter to be dis­
cussed falls within the scope of one or more of the grounds for 
entry into an executive session, I do not believe that a public 
body may properly convene an executive session. 

In my view, it does not appear likely that discussions of 
budgetary matters such as those described in the newspaper arti­
cle would fall under any of the grounds for entry into an execu­
tive session. Although the article states that one of the topics 
for discussion in the proposed closed meetings is spending items 
for personnel, a general discussion of moneys allotted for 
personnel salaries and general personnel related matters would 
not, in my view, qualify for discussion during an executive 
session. Under section 105(l)Cf), an executive session may be 
convened to discuss specific types of •personnel-related• 
matters. However, the topics provided for in section 105(l)Cf) 
clearly do not, in my opinion, include budgetary matters, matters 
of policy, as opposed to situations involving a •particular 
person•. In sum, I believe it is improbable that the Town Board 
could properly go into executive session to discuss budgetary 
matters. 
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Sixth, for your use and information, I am enclosing.• a copy 
of •your Right to Know•, a pamphlet which describes the Freedom 
of Information Law and the Open Meeting Law. 

Finally, in an effort to enhance compliance with the Law, 
I am sending a copy of this letter and the pamphlet to Mr. 
Charles G. Rider, Town Supervisor of the town of Ulster. It is 
my hope that he will share this information with the other town 
board members. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:DAK:gc 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

--3~~ i:,...., ~-
BY Deborah A. Kahn 

Assistant to the Executive 
Director 

cc: Hon. Charles G. Rider, Town Supervisor of Ulster 

enc. 
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October 21, 1986 

Mr. Joseph DiBeneaetto 
Cole & Dietz 
175 water Street 
New York, NY 10038-4924 

The staff of the Committee on Open Government is authorizea to 
issue advisory opinions. The ensuing staff aavisory opinion is 
based solely upon the facts presented in your corresponaence, 
except as otherwise indicated. 

Dear Mr. DiBeneaetto: 

I have received your letter of September 30 and attach­
ments in which you requestea an advisory opinion from this 
office. 

According to your letter, Mr. Jay Boyle, a client of Cole 
& Dietz, Attorneys at Law, made a request to the Town of 
Smithtown under the Freedom of Information Law for certain 
records. The records requested include the minutes or tapes of 
executive sessions of.the Town Board held in connection with Town 
Board meetings of August 26, September 2 and September 9. 
Further, you indicate that Sandra Berman, Town Attorney for the 
Town of Smithtown, denied the request on the ground that 
nexisting case law in the State of New York ••• has excluded min­
utes of an executive session from disclosure under the Freedom of 
Information Lawn. In this regard, I offer the following 
comments. 

First, I direct your attention to section 106 of the Open 
Meetings Law concerning minutes. The cited provision states: 

•1. Minutes shall be taken at all 
open meetings of a public body which 
shall consist of a record or summary 
of all motions, proposals, resolutions 
and any other matter formally voted 
upon and the vote thereon. 
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2. Minutes shall be taken at executive 
sessions of any action that is taken by 
formal vote which shall consist of a 
record or summary of the final determin­
ation of such action, and the date and 
vote thereon; provided, however, that 
such summary need not include any matter 
which is not required to be made public 
by the freedom of information law as 
added by article six of this chapter. 

3. Minutes of meetings of all public 
bodies shall be available to the pub­
lic in accordance with the provisions 
of the freedom of information law within 
two weeks from the date of such meet­
ing except that minutes taken pursuant 
to subdivision two hereof shall be 
available to the public within one 
week from the date of the executive 
session.• 

Second, section 106(3) requires that minutes of an execu­
tive session be made available to the public within one week from 
the date of the executive session in accordance with the Freedom 
of Information Law. I would point out, too, that the summary of 
any final determination required to be included in the minutes 
"need not include any matter, which is not required to be made 
public by the Freedom of Information Law" [see section 106(2)1. 
Stated differently, even though a public body might take final 
action during an executive session, information that would be 
deniable under the Preedom of Information Law need not be made 
available as part of the minutes of the executive session. 
Further, if no action is taken during an executive session, min­
utes in my opinion need not be prepared. 

Third, in brief, the Freedom of Information Law requires 
that all records be made available, except to the extent that 
records or portions of records fall within one or more of the 
grounds for denial appearing in section 87(2) (a) through (i) of 
the Law. As a consequence, there may be situations in which some 
aspects of minutes of an executive session might justifiably be 
deleted, if those deletions represent information that falls 
within one or more of the grounds for denial. Since you have not 
provided any facts concerning the contents of the requested 
minutes, I cannot comment as to whether or to what extent any 
of the grounds for denial might apply to them. 

Fourth, I spoke with Sandra Berman about the denial of 
your request. Specifically, I questioned the "existing case law" 
which she contends provides for denial of access to minutes of 
executive session, generally. Ms. Berman advised me that the 
case to which she referred is Matter of Gabriel v. Turner, 50 AD 
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2d 889, 377 NYS 2d 527 (1975l. The case was decided prior to 
certain major amendments to the Freedom of Information Law which 
became effective in January; 1978 and which greatly broadened the 
availability of records under the Law. Additionally, the case 
was decided prior to the enactment of the Open Meetings Law, 
including its requirements regarding minutes of executive 
sessions. Thus, in light of the changes in the law, the case 
cited clearly does not, in my view, retain any precedential value 
relative to this matter. In sum, it is my opinion that minutes 
of executive sessions are available under the Freedom of Informa­
tion Law except to the extent that the minutes, or portions of 
them, fall under any of the grounds for denial in section 
87 (2) (a) through (i). 

Lastly, Ms. Berman indi~ated that there are no tape re­
cordings of the executive sessions in question. 

In an effort to enhance compliance with the Law, a copy of 
this advisory opinion is being sent to the Smithtown Town 
Attorney's Office. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :DAK:jm 

Sincerely, 

ROBERT J, FREEMAN 
Executive Director 

~---~~ ~ \ \\~ 
BY Deborah A. Kahn 

Assistant to the Executive 
Director 

cc: Sandra Berman, Town Attorney 
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October 21, 1986 

" . . . . . ' 

The staff of the committee on Qpen Government is authorized to 
i~sy~ to advisory opiDiQD§, The ensuing staff advisory opinion 
is based §Ol~lY gpon the facts presented in your correspondence. 

I have received your letter of October 2, which pertains 
to compliance with the Open Meetings Law by the Board of Educa­
tion of the Richfield Springs Central School District. 

According to your letter, the Board of Education often 
enters into executive sessions for "vague reasons" and returns to 
public sessions to vote with little public discussion. Some of 
the issues discussed during executive sessions apparently in­
volved such matters as a class field trip, tax warrants, a grant 
study, ice cream and milk bias, among other issues. 

In this regard, I offer the the following comments. 

First, it is emphasized that the definition of "meeting" 
[see Open Meetings Law, section 102(1)] has been broadly inter­
preted by the courts. In a landmark decision rendered in 1978, 
the Court of Appeals, the state's highest court, found that any 
gathering of a quorum of a public body for the purpose of con­
ducting public business is a "meeting" that must be convened open 
to the public, whether or not there is an intent to take action 
and regardless of the manner in which a gathering may be charac­
terized [see orang~ County Publications v. ~ouocil of the City 
Qf Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 

I would like to point out that the decision rendered by 
the Court of Appeals was precipitated by contentions made by 
public bodies that so-called "work sessions" and similar gather­
ings held for the purpose of discussion, but without an intent to 
take action, fell outside the scope of the Open Meetings Law. In 
discussing the issue, the Appellate Division, whose determination 
was unanimously affirmed by the Court of Appeals, stated that: 
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"We believe that the Legislature in­
tended to include more than the mere 
formal act of voting or the formal 
execution of a.n official document. 
Every step of the decision-making 
process, including the decision it­
self, is a necessary preliminary to 
formal action. Formal acts have 
always been matters of public record 
and the public has always been made 
aware of how its officials have voted 
on an issue. There would be no need 
for this law if this was all the 
Legislature intended. Obviously, 
every thought, as well as every affirm­
ative act of a public official as it 
relates to and is within the scope of 
one's official duties is a matter of 
public concern. It is the entire 
decision-making process that the Legis­
lature intended to affect by the enact­
ment of this statute" (60 AD 2d 409, 
415). 

Second, every meeting of a public body must be preceded by 
notice of the time and place of the meeting. Section 104(1) of 
the Law pertains to meetings scheduled at least a week in advance 
and requires that notice be given to the news media (at least 
two) and to the public by means of posting in one or more 
designated, conspicuous public locations not less than 
seventy-two hours prior to such meetings. Section 104(2} per­
tains to meetings scheduled less than a week in advance and re­
quires that notice be given to the news media and to the public 
by means of posting in the same manner as prescribed in section 
104(1) ~to the extent practicable" at a reasonable time prior to 
such meetings. Therefore, it is reiterated that notice must be 
provided prior to all meetings, regardless of whether the meet­
ings are considered formal or otherwise. In the context of your 
letter, if the members intend to meet at 7:30, for example, I 
believe that notice must be given to that effect. 

Third, it is noted that the Open Meetings Law is based 
upon a presumption of openness. All meetings of public bodies 
must be conducted open to the public except to the extent that 
one or more grounds for executive session may be applicable. 
Moreover, a public body must follow a procedure prescribed by the 
Law during an open meeting before it may enter into a closed or 
"executive session". specifically, section 105(1) of the Open 
Meetings Law states in relevant part that: 
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"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a pub­
lic body may conduct an executive 
session for the below enumerated pur­
poses only ••• • 

In view of the foregoing, it is clear in my view that an 
executive session is not separate and distinct from an open 
meeting, but rather that it is a portion of an open meeting 
during which the public may be excluded. It is also clear that 
a public body cannot enter into an executive session to discuss 
the subject of its choice. On the contrary, an executive session 
may be held only to discuss a subject listed in the Open Meetings 
Law as appropriate for discussion behind closed doors. 

Most of the issues that you described in your letter 
should, in my opinion, have been discussed in public, for none of 
the grounds for entry into an executive session would have 
applied. 

Lastly, judicial decisions indicate that a motion con­
taining a recitation of the language of the grounds for executive 
session, without more, fails to comply with the Law. For 
instance, in a decision containing a discussion of minutes that 
referred to various bases for entry into executive session, it 
was found that: 

"[T]he minutes of the March 26, 1981 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 'negotiations' with­
out further amplification. On May 
28, 1981, the Board again entered 
into executive session on two 
occasions. The reasons given for 
doing so were to discuss a 'legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again, on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters'. 

"We believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel', 'negotiations', or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100{1]. 
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"With respect to 'personne1 1 , Public 
Officers Law section 100(11 [f] per­
mits a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee on Public 
Access to Records has stated that 
this exception to the open meetings 
law is intended to protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the statute matters re­
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
particular individual, the Board 
should not be required to reveal the 
identity of the person but should 
make it clear that the reason· for 
the executive session is because 
their discussion involves a 
'particular' person ••• n [Doolittle 
v. Board of Education, Sup. Ct., 
Chemung Cty., Oct. 20, 1981~ see 
also Becker y. Town of Roxbury, 
Sup. Ct., Chemung Cty., April 1, 
1983]. 

In view of the foregoing, it has been advised that a mo­
tion to enter into executive session to discuss npersonnel", or 
"personnel matters", without aaditional description, is 
inadequate. Where section 105(1) (f) may be asserted, I believe 
that motion for entry into an executive session should contain 
two components, inclusion of the term "particular", and reference 
to one or more of the topics appearing in that provision. For 
instance a motion to discuss "the employment history of a parti­
cular person" (without identifying the person) would be proper; 
a citation of "personnel" would not in my view be sufficient to 
comply with the statute. 

In an effort to enhance compliance with the Open Meetings 
Law, a copy of this opinion will be sent to the School Board and 
the Superintendent. 
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I hope that I have been of some assistance. Should any 
further questions ari~e, please feel free to contact me. 

RJF:gc 

Sincerely, 

~~ti.{~ 
Robert J. Freeman 
Executive Director 

cc: Richfield Springs Central School District Board of Education 
Mr. Bell, Superintendent 
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October 22, 1986 

The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in vour correspondence. 
Dear Mr. Behan: 

I have received your letter of October 6 in which you 
requested an advisory opinion under the Open Meetings Law. 

Attached to your letter are several news articles de­
scribing executive sessions or gatherings held outside of public 
view by members of the Glens Falls Common Council. You referred 
specifically to an article concerning a gathering held on October 
4 which involved negotiations with the Glens Falls Tigers base­
ball team. The articie indicates that the Code of the City of 
Glens Falls provides that a quorum of the Council is a majority 
of its membership, and that the Mayor is considered a member of 
the Common Council. Although three Councilmen and the Mayor 
attended, no notice of the gathering was given, and it was con­
tended that the Open Meetings Law did not apply because the Coun­
cilmen attended as •observers•. The article also indicates that 
I advised that the gathering was held in violation of the Open 
Meetings Law, and that the Mayor, in response said •If we vio­
lated the law, we violated the law ••• But we did it (held the 
meeting), and we got results.• 

Other news articles allude to executive sessions that 
might have involved matters of •pending litigation• or •personnel 
matters•. 

In this regard, I offer the following comments. 
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First, it is emphasized that the definition of •meeting' 
[see open Meetings Law, section 102(1)] has been broadly inter­
preted by the courts. In a landmark decision rendered in 1978, 
the Court of Appeals, the state's highest court, found that any 
gathering of a quorum of a public body for the purpose of con­
ducting public business is a •meeting• that must be convened open 
to the public, whether or not there is an intent to take action 
and regardless of the manner in which a gathering may be charac­
terized !see Qrang~ county fublications y. Council of the City 
of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 

I would like to point out that the decision rendered by 
the Court of Appeals was precipitated by contentions made by 
public bodies that so-called •work sessions• and similar gather­
ings held for the purpose of discussion, but without an intent to 
take action, fell outside the scope of the Open Meetings Law. In 
discussing the issue, the Appellate Division. whose determination 
was unanimously affirmed by the Court of Appeals, stated that: 

"We believe that the Legislature in­
tended to include more than the mere 
formal act of voting or the formal 
execution of an official document~ 
Every step of the decision-making 
process, including the decision it­
self, is a necessary preliminary to 
formal action. Formal acts have 
always been matters of public record 
and the public has always been made 
aware of how its officials have voted 
on an issue. There would be no need 
for this law if this was all the 
Legislature intended. Obviously, 
every thought, as well as every affirm­
ative act of a public official as it 
relates to and is within the scope of 
one's official duties is a matter of 
public concern. It is the entire 
decision-making process that the Legis­
lature intended to affect by the enact­
ment of this statute• (60 AD 2d 409, 
415). 

The court also dealt with the characterization of meetings 
ae •informal•, stating that: 

•The word 'formal' is defined merely 
as 'following or according with es­
tablished form, custom, or rule' 
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{Webster's Third New Int. Dictionary). 
We believe that it was inserted to 
safeguard the rights of members of a 
public body to engage in ordinary social 
transactions, but not to permit the use 
of this safeguard as a vehicle by which 
it precludes the application of the law 
to gatherings which have as their true 
purpose the discussion of the business 
of a public body" (.i.d.,_). 

Based upon the direction given by the courts, if the Mayor 
and three other members of the Council met to engage in 
negotiations, in their capacities as Council members, it would 
appear that a quorum convened to conduct public business. If 
that was so, the gathering, in my opinion, would have constituted 
a •meeting• subject to the Open Meetings Law. 

Second, every meeting of a public body must be preceded by 
notice of the time and place of the meeting. Section 104(1} of 
the Law pertains to meetings scheduled at least a week in advance 
and requires that notice be given to the news media (at least 
two) and to the public by means of posting in one or more 
designated, conspicuous public locations not less than 
seventy-two hours prior to such meetings. Section 104(2) per­
tains to meetings scheduled less than a week in advance and re­
quires that notice be given to the news media and to the public 
by means of posting in the same manner as prescribed in section 
104(1) •to the extent practicable" at a reasonable time prior to 
such meetings. Therefore, it is reiterated that notice must be 
provided prior to all meetings, regardless of whether the meet­
ings are considered formal or otherwise. 

Third, it is noted that the Open Meetings Law is based 
upon a presumption of openness. All meetings of public bodies 
must be conducted open to the public except to the extent that 
one or more grounds for executive session may be applicable. 
Moreover, a public body must follow a procedure prescribed by the 
Law during an open meeting before it may enter into a closed or 
•executive session•. Specifically, section 105(1) of the Open 
Meetings Law states in relevant part that: 

•upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a pub­
lic body may conduct an executive 
session for the below enumerated pur­
poses only ••• • 
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In view of the foregoing, it is clear in my view that an 
executive session is not separate and distinct from an open 
meeting,, but rather that it is a portion of an open meeting 
during which the public may be excluded. It is also clear that 
a public body cannot enter into an executive session to discuss 
the subject of its choice. On the contrary, an executive session 
may be held only to discuss a subject listed in the Open Meetings 
Law as appropriate for discussion behind closed doors. 

Further, judicial decisions indicate that a motion con­
taining a recitation of the language of the grounds for executive 
session, or Rpersonnel mattersR or Rpending litigationR, for 
example, without more, fails to comply with the Law. For 
instance, in a decision containing a discussion of minutes that 
referred to various bases for entry into executive session, it 
was found that: 

"[Tlhe minutes of the March 26, 1981 
meeting indicate that the Board 
voted on two separate occasions to 
enter executive session to discuss 
'personnel' and 'negotiations' with­
out further amplification. On May 
28, 1981, the Board again entered 
into executive session on two 
occasions. The reasons given for 
doing so were to discuss a 'legal 
problem' concerning the gymnasium 
floor replacement and for 'personnel 
items'. Again, on June 11, 1981, 
the Board voted to enter executive 
session of 'personnel matters'. 

•we believe that merely identifying 
the general areas of the subjects to 
be considered in executive session 
as 'personnel', 'negotiations', or 
'legal problems' without more is 
insufficient to comply with Public 
Officers Law section 100[11. 

Rwith respect to 'personnel', Public 
Officers Law section l00[ll[fl per­
mits a public body to conduct an 
executive session concerning certain 
matters regarding a 'particular 
person'. The Committee on Public 
Access to Records has stated that 
this exception to the open meetings 
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law is intended to protect personal 
privacy rather than shield matters 
of policy under the guise of 
privacy ••• Therefore, it would seem 
that under the statute matters re­
lated to personnel generally or to 
personnel policy should be discussed 
in public for such matters do not 
deal with any particular person. 
When entering into executive session 
to discuss personnel matters of a 
particular individual, the Board 
should not be required to reveal the 
identity of the person but should 
make it clear that the reason for 
the executive session is because 
their discussion involves a 
'particular' person ••• • [Doolittle 
v. Board of Education, sup. ct., 
Chemung Cty., Oct. 20, 1981; see 
also Becker v, Town of Roxbury. 
Sup. Ct., Chemung Cty., April 1, 
19831. 

In view of the foregoing, it has been advised that a mo­
tion to enter into executive session to discuss •personnel•, or 
•personnel matters•, without additional description, is 
inadequate. Where section l0S(l}(f} may be asserted, I believe 
that motion for entry into an executive session should contain 
two components, inclusion of the term •particular•, and reference 
to one or more of the topics appearing in that provision. For 
instance, a motion to discuss "the employment history of a parti­
cular person• (without identifying the person} would be proper; 
a citation of •personnel• would not in my view be sufficient to 
comply with the statute. 

With respect to "litigation•, section 105(l)(d) of the 
Open Meetings Law permits a public body to enter into an execu­
tive session to discuss •proposed, pending, or current 
litigation•. It has been held that the purpose of the 
•1itigation• exception for executive session •is to enable a 
public body to discuss pending litigation privately, without 
hearing· its strategy to its adversary through mandatory public 
meetings• [Weatherwax v, Town of Stony Point, 97 AD 2d 840, 841 
(9183); also Matter of Concerned Citizens to Review Jefferson 
Val, Mall v, Town Board. 83 Ad 2d 612, 613, appeal dismissed, 
54 NY 2d 957 (1981)1. 

Moreover, with respect to the nature of a motion to enter 
into executive session pursuant to section l0S(l}(d}, it has been 
determined that: 
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• ••• any motion to go into executive 
session must 'identify the general 
area• to be considered. It is insuf­
ficient to merely regurgitate the 
statutory language; to wit, 'discus­
sions regarding proposed, pending or 
current litigation.' This boilerplate 
recitation does not comply with the in­
tent of the statute. To validly con­
vene an executive session for discus­
sion of proposed, pending or current 
litigation, the public body must iden­
tify with particularity, .tM pending, 
proposed or current litigation to be 
discussed during the executive session. 
Only through such an identification will 
the purposes of the Open Meetings Law 
be realized• [emphasis added by court; 
Daily Gazette co,, Inc. v. Town Board, 
Town of Cobleskill, 444 NYS 2d 44, 46 
(1981)). 

Lastly, I point out that the •personnel• exception, sec­
tion 105Cl)(f) of the Open Meetings Law, permits a public body to 
enter into an executive session to discuss: 

• ••• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ••• • 

It is unclear on the basis of the articles the extent to which 
the discussions might have focused on a •particular person• in 
conjunction with the issues described in the provision quoted 
above. 

Further, I point out that not all •negotiations" may be 
discussed or considered during executive sessions. The provision 
that deals specifically with negotiations, section lOS(l)(e), 
permits a public body to enter into an executive session re­
garding •collective negotiations pursuant to article fourteen of 
the civil service law•, which is commonly known as the "Taylor 
Law•, and which deals with the relationship between a public 
employer (i.e., a city) and a public employee union. 

As you requested, copies of this opinion will be sent to 
Mayor O'Keefe, City Attorney Newell, Councilman McCarthy and the 
City Clerk. 



I.hope that I have been of some assistance. Should any 
furthe~ guestions arise, please feel free to contact me. 

Sincerely, 

/;~ ' ! ,a '."-- \.\ - . r J. 
Rober J.1reem~ 
Executive Director 

RJF:gc 

cc: Hon. Francis x. O'Keefe, Mayor 
Bon. Robert McCarthy, Councilman 
Ronald Newell, City Attorney 
City Clerk 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence, 

Dear Mrs. Bohenberger: 

I have received your letter of October ·13 in which you 
requested information regarding the Open Meetings Law in your 
capacity as president of the Parent Teacher Co-Ordinating 
Council. 

Specifically, you are seeking guidance concerning •the 
responsibilities of (your) Board of Education in holding private 
and/or open meetings•. In this regard, I offer the following 
comments. 

First, the Open Meetings Law, section 103Ca), states that: 

"Every meeting of a public body shall 
be open to the general public, except 
that an executive session of such 
body may be called and business trans­
acted thereat in accordance with sec­
tion one hundred of this article.• 

. 
Second, section 102(2) defines •public body• as: 

• ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
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corporation as defined in section sixty­
six of the general construction law, 
or committee or subcommittee or other 
similar body of such public body.• 

According to section 41 of the General Construction Law a •quo­
rum• means a simple majority of the total membership of the 
public body. A board of education is clearly, in my view, a 
•public body• and, as such, is subject to the Open Meetings Law 
whenever a quorum of the board is present for the purpose of dis­
cussing public business. 

Third, section 102(1) defines •meeting• as • the official 
convening of a public body for the purpose of conducting public 
business•. 

In Orange county Publications, Division of Ottoway 
Newspapers, Inc. v. Council of the City of Newburgh (60 AD2d 
409), the Appellate Division rendered its unanimous, landmark 
decision, later unanimously affirmed by the Court of Appeals I45 
NY2d 947 (1978)1 which interpreted the term •meeting• broadly. 
In its discussion, the Appellate Division stated: 

•Every step of the decision making process, 
including the decision itself, is a necessary 
preliminary to formal action. Formal acts 
have always been matters of public records 
••• There would be no need for this law if 
this was all the Legislature intended ••• It 
is the entire decision making process that 
the Legislature intended to affect by the 
enactment of this Statute• (60 AD2d 409, 
414-415). 

The court went on to state: 

"In further support of the fact that the 
Open Meetings Law was intended to apply 
to all discussions of a public body of 
matters pending before it, we need only 
look to the provisions made for executive 
sessions ••• Common sense alone dictates 
that the provisions for executive ses­
sions are meaningless, or at best super­
fluous, if a public body can hold a 
'work session' without paying heed to 
the Open Meetings Law• Cid. at 417). 

In my view, the decisions of the Appellate Division and 
the Court of Appeals indicate that whenever a quorum of a public 
body convenes to discuss public business, the gathering is a 
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•meeting• subject to the Open Meetings Law whether or not there 
is an intent to take action and regardless of the manner in which 
the gathering is characterized (i.e. workshops, work sessions, 
etc.). 

Fourth, section 105 of the Law sets forth the procedural 
requirements for entering into an executive session and speci­
fically enumerates the purposes for which an executive session 
may be conducted. The statute indicates that a motion to enter 
into an executive session must be made during an open meeting, 
the motion must indicate in general terms the subject or subjects 
to be considered, and the motion must be carried by a majority 
vote of the total membership of the public body. Further, sec­
tion 105 specifies and limits the topics that may be considered 
during an executive session [subdivisions Ca) through Ch) of 
section 105(1)1. 

I note that it has been advised that a general reference 
to one or more of the subjects of section 105(1) in a motion to 
enter into executive session is not a sufficiently specific indi­
cation of the topic or topics to be discussed in an executive 
session. Some additional degree of specificity is, in my view, 
required. For instance, if the actual subject matter for discus­
sion at the proposed executive session is the possible hiring of 
a teacher in the local high school, a recitation of paragraph (f) 
of section 105 (1) would, in my opinion, be insufficient. A 
statement in the motion that the subject matter for discussion is 
a matter leading to the employment of a particular person, or the 
employment history of a particular person (without identifying 
that person) would likely proper. 

Fifth, as a general rule, a public body subject to the 
Open Meetings Law may take action during a properly convened 
executive session [see Open Meeting Law, section 105(1)1. If 
action is taken during an executive session, minutes reflective 
of the action, the date and the vote must be recorded minutes 
pursuant to section 106(2). Nevertheless, various interpreta­
tions of the Education Law, section 1708(3), indicate that, ex­
cept in situations in which action during a closed session is 
permitted or required by statute, a school board cannot take 
action during an executive session (see United Teachers of North­
port Y, Northport Onion Free School District, so AD 2d 897 
(1975); lursch et al v, Board of Education, Union Free School 
District 11, Town of North Hempstead, Nassau county ?AD 2a 922 
Cl959l r Sanna v, Lindenhurst. 101 Misc. 2d 267, modified 85 AD 
2d 157 aff'd 58 NY 626 (1982)1. 

Sixth, the Open Meetings Law also contains additional 
provisions which apply to meetings held by a public bodY such as 
a board of education, including notice requirements and addition­
al requirements regarding minutes. For your further information, 
I am enclosing two copies of the Open Meetings Law and •Your 
Right to Know•, a pamphlet which describes the Law. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:DAK:gc 
enc. 

Sincerely, 

ROBERT J, FREEMAN 
Executive Director 

:::=:t>~--h \\~ 
BY Deborah A. Kahn 

Assistant to the Executive 
Director 
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The staff of the committee on open Goy:ernment is authorized to 
issue adyisory opinions, The ensuing staff aax1sory qpinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. waagner: 

I have received your letter of October 23, as well as a 
news article attached to it, which describe a series of difficul­
ties in obtaining information from the Town of Long Lake. 

The first two paragraphs of the article state that: 

•Town supervisor Morrison J. Hosley, 
Jr. recently refused to reveal pro-
jected costs to the public at a hear-
ing on the proposed 1987 Long Lake 
budget. 

•1n an apparent disregard for the 
New York State Open Meetings Law, 
Hosley claimed he was not allowed 
to give out preliminary figures. 
No figures were presented either 
verbally or ln printed form.~ 

Later in the article, it was written that: 

•prior to this meeting, it was 
learned the two councilman were 
opposing the supervisor's salary 
increase. Bissell explained that 
a meeting had taken place where 
Bosley proposed the increase and 
received the support of Bird and 
Gagnier. 
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•secause the press had not been 
aware of this meeting, Hosley 
was contacted for comment. He 
would only say it was a committee 
meeting and that he received what 
he requested. Bissell and Emerson, 
at that time, said it was likely 
that copies of the proposed bud­
get would be made available at 
the public hearing.• 

In this regard, I offer the following comments. 

First, although the Freedom of Information and Open Meet­
ings Laws are generally relevant to rights of access to records 
of the Town and meetings of the Town Board, it appears that other 
provisions of law may be relevant to issues surrounding the adop­
tion of the budget. Specifically, enclosed are copies of sec­
tions 105 through 109 of the Town Law. In brief, those statutes 
set forth the requirements concerning the preparation, form, and 
content of a town budget. They also provide direction concerning 
public disclosure of materials prior to the adoption of a budget 
by a town board. With respect to the difficulties that you 
encountered, section 108 requires that a town board shall hold a 
public hearing on the preliminary budget and directs that: 

"The notice of hearing shall state the 
time when and the place where the public 
hearing will be held, the purpose there-
of and that a copy of the preliminary 
budget is available at the office of the 
town clerk where it may be inspected by 
any interested person during office hours. 
Such notice shall also specify the pro­
posed salaries of each member of the town 
board, an elected town clerk and an elected 
town superintendent of highways.• 

Therefore, although the article indicated that the Town 
Supervisor •said he was not allowed to release any figures until 
the budget was approved•, I believe that he was not only allowed 
to release them, but that the figures would be available under 
both the Town Law and the Freedom of Information Law. 

Second, I point out that, in terms of the Freedom of In­
formation Law, the •figures" could be characterized as 
•intra-agency material• [see Freedom of Information Law, section 
87(2)(g)J. However, intra-agency materials consisting of 
•statistical or factual tabulations or data• are accessible [see 
section 87(2) Cg) Ci)l. Further, it has been held that numbers 
prepared in the budget process, even though they may be estimates 
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that are not reflective of •objective reality• constitute sta­
tistical tabulations that are available under the Freedom of 
Information Law [see Dunlea Y, Goldmark- 380 NYS 2d 496, aff'd 
54 AD 2d 446, aff'd with no opinion, 43 NY 2d 754 (1977)1. 

Third, it appears that a meeting was held to discuss 
issues involving the budget in private, and that the justifica­
tion for holding the meeting without public notice was that it 
was a •committee meeting•. It also appears that a majority of 
the Town Board, or perhaps its entire membership, attended the 
meeting. 

Here I point out that the Open Meetings Law is applicable 
to meetings of public bodies, and that the phrase •public body• 
is defined in section 102(2) of the Law to include: 

• ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty-
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body.• 

Based upon the language quoted above, a town board, a governing 
body, is clearly subject to the Open Meetings Law. In addition, 
since the definition also refers to a committee or subcommittee 
of a public body, a committee of the Town Board would, in my 
opinion, also constitute a "public body• required to comply with 
the Open Meetings Law. 

Section 104 of the Law requires that notice of the time 
and place of every meeting to be held by a public body, including 
a committee, must be given prior to a meeting. Further, the 
courts have interpreted the term •meeting• expansively. In a 
landmark decision rendered in 1978 by the Court of Appeals, the 
state's highest court, it was determined that any gathering of a 
quorum of a public body for the purpose of conducting public 
business constitutes a •meeting• subject to the Open Meetings 
Law, whether or not there is an intent to take action and 
irrespective of the manner in which a gathering may be character­
ized [see Orange county Publications v, Council of the City of 
Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)). As such, if 
a majority of the Town Board or committee of a town board seeks 
to convene to conduct public business, such a gathering in my 
view is a meeting that falls within the requirements of the Open 
Meetings Law that must be preceded by notice given in accordance 
with section 104 of the Law. 



Mrs. Sharon F. Waagner 
November 5, 1986 
Page -4-

As you requested, copies of this opinion will be sent 
individually to members of the Town Board. In addition, enclosed 
are a dozen copies of •Your Right to Know•, which you may distri­
bute as you see fit to do so. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

cc: Hon. Morrison J. Bosley, Jr. 
Bon. Thomas Bissell 
Hon. James Emerson 
Bon. Richard Bird 
Hon. Venita Gagnier 

Sincerely, 

;(~4-a-~--
Robert J. Freeman 
Executive Director 
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The staff of the committee on Open Goyernment is authorized to 
issue to advisoty opinions. The ensuing staff advisory opinion 
ia based solely upon the £acts presented in your correspondence, 
Dear Mr. Barrett: 

I have received your letter of October 20 and the news 
articles attached to it. 

You wrote and the articles indicate that the Allegany 
County Legislature has held executive sessions to discuss "budget 
matters•. The articles pertain to discussions of the budget 
relative to different issues. One apparently involved an execu­
tive session held to discuss the impact on the County budget of 
federal legislation that would reduce funds available to 
municipalities. The other executive session was held to discuss 
salaries of County employees. 

Por the reasons described in the following paragraphs, one 
of the executive sessions was, in my view, improperly held; the 
other, depending upon the nature of the discussion, appears to 
have been appropriate. In this regard, I offer the following 
comments. 

Pirst, as a general matter, the Open Meetings Law is based 
on a presumption of openness. All meetings of public bodies must 
be conducted open to the public, except to the extent that an 
e~ecutive session may be convened in accordance with section 105 
of the Law. Purther, it is noted that in a landmark decision 
rendered in 1978, the Court of Appeals, the state's highest 
court, found that the term "meeting" includes any gathering of a 
quorum of a public body for the purpose of conducting public 
business, whether or not there is an intent to take action and 
regardless of the manner in which a gathering may be charac­
terized [see orange county Publications v, Council of the city 
of Newburgh. 60 AD 2d 409, aff 1 d 45 NY 2d 947 (1978)]. It is 
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noted that the decision dealt with so-called •work sessions• held 
solely for the purpose of discussion and found that work sessions 
and similar gatherings are •meetings• that fall within the scope 
of the Open Meetings Law. 

Second, the phrase •executive session• is defined in sec­
tion 102(3) of the Open Meetings Law to mean a portion of an open 
meeting during which the public may be excluded. As such, an 
executive session is not separate and distinct from a meeting, 
but rather is a portion of an open meeting. The Law also con­
tains a procedure that must be accomplished during an open meet­
ing before an executive session may be held. Specifically, sec­
tion 105(1) states in relevant part that: 

•[U]pon a majority vote of its 
total membership, taken in an 
open meeting pursuant to a motion 
identifying the general area or 
areas of the subject or subjects 
to be considered, a public body 
may conduct an executive session 
for the below enumerated purposes 
only ••• • 

As such, a motion to enter into an executive session must be made 
during an open meeting. Further, the motion must describe the 
topic to be considered and be carried by a majority of the total 
membership of a public body. 

Third, in conjunction with the contents of the news 
articles, most issues involving the preparation of a budget must, 
in my opinion, be discussed in public, for none of the grounds 
for entry into an executive session would be applicable. For 
instance, a discussion of the impact of federal legislation upon 
a municipal budget likely involves matters of policy relative to 
the expenditure or allocation of public moneys. I do not believe 
that any of the grounds for entry into an executive session could 
be cited to discuss those kinds of considerations. 

With respect to the discussion of salaries of County 
employees, section 105(l)(fl of the Open Meetings Law permits a 
public body to enter into an executive session to discuss: 

•the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ-
ment, promotion, demotion, disci-
pline, suspension, dismissal or re-
moval of a particular person or 
corporation ••• • 
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While issues relative to a budget might have an impact upon 
personnel, those issues often relate to personnel by department 
or as a group, for example, or the manner in which public moneys 
may be expended. If the discussion of the budget involved 
considerations of policy relative to the expenditures of public 
moneys, I do not believe that there was any legal basis for 
entering into an executive session [see e.g., Orange County 
Publications v, Ci:t.Y of Middletown, the common council of the 
City of Middletown, sup. Ct., Orange Cty., December 6, 19781 
Orange County Publications v, County of oranae, Legislature of 
the county of Orange and the Rules, Enactments and 
Intergovernmental Relations Committee of the County Legislature, 
Sup. Ct., orange Cty., October 26, 1983. 

Further, in conjunction with a consideration of salaries 
of particular employees, if the discussion involved the salary 
that should be accorded to a position, rather than the person who 
holds the position, I do not believe that an executive session 
would be proper. For example, in a discussion of the salary for 
the position of sheriff, if comparisons were made with the salar­
ies of sheriffs in counties of similar size, the focus would be 
on the position, not the performance of the person in that 
position. Similarly, if the discussion involved an across the 
board increase for non-union employees, it would have dealt with 
a group of employees, not any •particular person•. In such a 
case, I do not believe that an executive session could be 
justified. On the other hand, if the discussion focused upon a 
•particular person• and how well or poorly that person was per­
forming his or her duties, an executive session could, in my 
opinion, have been held to that extent pursuant to section 
105(1) (fl. 

Enclosed for your consideration are copies of the Open 
Meetings Law and an explanatory pamphlet that must be useful to 
you. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 
Enc. 

Sincerely, 

~-:i, !Mir--_ 
Robert J. Freeman 
Executive Director 

cc: Chairman, Allegany County Legislature 
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The staff of the committee on Open Government is authorized to 
issue to advisocy opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence, 
Dear Mr. De Ciutiis: 

I have received your letter of October 24 in which you 
suggested that this office •reprimand• the Board of Education of 
the Westbury School District concerning activities that occurred 
at a recent meeting of the Board. 

According to your letter, the Board has long had a policy 
of setting aside a •public to be heard• session during its 
meetings. At the meeting in question, the Board President, Mr. 
Sumner P. Spivack, set aside one hour for the public to speak. 
When the public began to criticize the Board's proposed procedure 
for selecting a new superintendent, although •1ess than a third 
of the allotted time had passed•, you indicated that "Mr. 
Spivack, without polling fellow trustees, not only refused to 
allow further speakers to be heard, but literally walked out -
taking his trustees with him." You characterized the incident as 
"a blatant and rude defiance of the open meetings law". 

In this regard, I offer the following comments. 

It is emphasized at the outset that the Open Meetings Law 
gives the public the right to attend and listen to the discus­
sions and deliberations of public bodies. However, the Law is 
silent with respect to the issue of public participation. 
Consequently, it has been advised that the Open Meetings Law does 
not confer a right on the part of the public to speak or other­
wise participate at open meetings of public bodies. Therefore, 
if a public body does not want the public to speak, there is no 
requirement, in my view, that it must permit public participa­
tion. However, it has also been advised that, if a public body 
determines to permit public participation, it may do so based 
upon reasonable rules that treat members of the public equally. 
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Therefore, if there was a violation, I do not believe that 
it would have involved the Open Meetings Law, but rather the 
Board's compliance with its own policy or rules. 

From my perspective, the only issue arising under the Open 
Meetings Law pertained to the President•s action, without benefit 
of a motion or vote by the Board, to stop public participation 
and leave the meeting. However, that issue might be addressed in 
a statement of the Board 1 s policy or its rules. As such, without 
additional knowledge of the Board's policy or rules, it is ques­
tionable whether, in a technical sense, the facts as you de­
scribed them, pertain to compliance with the Open Meetings Law. 

I regret that I cannot be of greater assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:gc 

s¼~er~ly, 
~5.!~--

Robert J. Freeman 
Executive Director 

cc: Sumner P. Spivack, President, Board of Education 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions, The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Fonda-Reccio and Mr. Galinsky: 

I have received your letter of October 28, as well as the 
materials attached to it. You have raised a series of issues 
pertaining to the Freedom of Information and Open Meetings Laws. 

The first pertains to fees for copies. According to the 
materials, the City of Johnstown has charged five dollars per 
copy in response to your requests for particular maps. In this 
regard, as you are aware, section 87(l)(b)(iii) of the Freedom of 
Information Law permits an agency to charge up to twenty-five 
cents per photocopy, up to nine by fourteen inches, or the actual 
cost of reproducing any other record, unless a different fee is 
prescribed by statute. As such, if the maps in question are not 
larger than nine by fourteen inches, I believe that you may be 
charged a fee of up to twenty-five cents per photocopy. If the 
maps are larger or cannot be photocopied by means of conventional 
methods, the City may base its fees upon the actual cost of 
reproduction. The regulations promulgated by the Committee, 
which have the force and effect of law, state that fees for cop­
ies of records in excess of nine by fourteen inches or which 
cannot be photocopied •shall not exceed the actual reproduction 
cost which is the average unit cost for copying a record, exclud­
ing fixed costs of the agency such as operator salaries• [21 
NYCRR section 1401.8(c)(3)J. Therefore, unless the actual cost 
of reproducing the maps is indeed five dollars, it appears that 
you should have been charged a lesser fee. This is not to sug­
gest that the fee cannot exceed twenty-five cents per photocopy, 
but rather that, if the maps are larger than nine by fourteen 
inches, the City may charge based upon its actual cost of 
reproduction. 
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In a related vein, in your letter of September 12 
addressed to the Common Council in which the issue of fees was 
raised, you indicated that the City Engineer •has 
surveying/engineering maps for his private business copied on 
the machine in the City Engineer's office•. You requested copies 
of receipts indicating the fee that he paid for copies of maps 
•made for his private businessn. From my perspective, assuming 
that such receipts exist, I believe that they are available, for 
none of the grounds for denial appearing in the Freedom of Infor­
mation Law could in my view justifiably be asserted. 

In addition, it appears that you received no response to 
that request. Here I point out that the Freedom of Information 
law and the regulations promulgated by the Committee, prescribe 
time limits for responses to requests. 

Specifically, section 89(3) of the Freedom of Information 
Law and section 1401.S of the Committee's regulations provide 
that an agency must respond to a request within five business day 
of the receipt of a request. The response can take one of three 
forms. It can grant access, deny access, and if so, the denial 
should be in writing stating the reasons, or the receipt of a 
request may be acknowledged in writing if more than five business 
days is necessary to review or locate the records and determine 
rights of access. When the receipt of the request is acknowl­
edged within five business days, the agency has ten additional 
business days to grant or deny access. Further, if no response 
is given within five business days of receipt of a request or 
within ten business days of the acknowledgement of the receipt of 
a request, the request is considered •constructively deniedn [see 
regulations, section 1401.7Cb)1. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be appealed to 
the head of the agency or whomever is designated to determine 
appeals. That person or body has ten business days from the 
receipt of an appeal to render a determination. Moreover, copies 
of appeals and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, section 89(4)(a)l. 

In addition, it has been held that when an appeal is made 
but a determination is not rendered within ten business days of 
the receipt of the appeal as required under section 89(4)(a) of 
the Freedom of Information Law, the appellant has exhausted his 
or her administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil Prac­
tice Rules [Floyd y. McGuire. 108 Misc. 2d 87 AD 2d 388, appeal 
dismissed 57 NY 2d 774 (1982)1. 
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You also alluded to a •work session• of the Common Council 
and minutes of meetings. Although apparently you or a represen­
tative of the Alliance spoke at a particular meeting, no refer­
ence to your comments is included in the minutes. In this 
regard, the following points are offered. 

First, the Open Meetings Law, based upon case law, is 
applicable to so-called •work sessions• to the same extent as 
•formal• meetings. In a landmark decision rendered by the Court 
of Appeals in 1978, it was held that the term •meeting• includes 
any gathering of a quorum of a public body for the purpose of 
conducting public business, whether or not there is an intent to 
take action and irrespective of the manner in which such a 
gathering might be characterized [see Orange County Publica 
tions v, council of the City of Newburgh. 60 AD 2d 409, aff'd 45 
NY 2d 947 (1978)1. It is noted that the decision dealt speci­
fically with •work sessions• held solely for the purposes of 
discussion and without an intent to take action. Therefore, a 
•work session• is in my opinion a •meeting• subject to the re­
quirements of the Open Meetings Law, including any requirements 
that might be applicable relative to the preparation of minutes. 

Second, it is noted that the Open Meetings Law contains 
what might be considered as minimum requirements concerning the 
contents of minutes. Section 106(1), which pertains to minutes 
of open meetings states that: 

•Minutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and any 
other matter formally voted upon and 
the vote thereon.• 

Based upon the language quoted above, it is clear in my op1n1on 
that minutes need not consist of a verbatim account of what 
might have been said at a meeting. Further, the minutes need not 
necessarily include reference to comments made during a course of 
a meeting. 

I point out, too, that section 106(2) indicates that min­
utes of executive sessions are required to be prepared only when 
action is taken during an executive session. If a public body 
engages only in a discussion during an executive session, but 
takes no action, there is no requirement that minutes be 
prepared. 

Lastly, the materials attached to your letter indicate 
that the Mayor of the City of Johnstown directed a request to the 
Alliance under the Freedom of Information Law. I agree with your 
response in which you suggested that the Freedom of Information 
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Law is not applicable to the Rainbow Alliance. The Freedom of 
Information Law applies to records of an •agency•, a term defined 
in section 86(3) to mean: 

•any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental or proprietary function 
for the state or any one or more muni­
cipalities thereof, except the judi­
ciary or the state legislature.• 

As such, as a general matter, the Freedom of Information Law 
pertains to records maintained by entities of state and local 
government; it does not generally apply to records of a citizens 
group, such as the Rainbow Alliance. 

As you requested, copies of this opinion will be sent to 
the individuals that you identified in your letter. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:jm 

cc: Mayor Donald Murphy 
Robert Subik, Esq. 
Peter Benner, Esq. 
The Schenectady Gazette 
The Leader Herald 

I .-,- . 
Sif1c rely, 

"'~j, 
Robert J. Freeman 
Executive Director 
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The staff of the committee on open Government is authorized to 
issue to advisotY opinions. The ensuing staff advisocy opinion 
is hased solely upon the facts presented in your correspondence. 
Dear Mr.. Kahl: 

It was a pleasure to meet you on October 20. I have re­
ceived your letter of that date, which for reasons unknown, did 
not reach this office until October 28. 

You described a series of meetings held by the Annsville 
Town Board, several of which were held without public notice. 
For example, a •reorganizational meeting~ during which a variety 
of actions occurred was apparently held without notice; a meet­
ing scheduled for 8 p.m. was rescheduled without public notice; 
joint meetings conducted by the Annsville Town Board with another 
town board were held without notice1 a work session was 
•announced• but no notice was given. In addition, executive 
sessions have been held without the presence of the Town Clerk. 
You added that it appears that the Town Supervisor •considers an 
announcement during a regularly scheduled Town Board Meeting, or 
other meetings of a quorum of the Town Board, as sufficient form­
al notification to citizenst of a special unscheduled meeting•. 

You have asked for a clarification of these issues and, in 
this regard, I offer the following comments. 

First, it is important to note that the Open Meetings Law 
applies to all meetings of a public hody, and that the term 
•meeting• has been construed broadly by the courts. In a land­
mark decision rendered in 1978, the Court of Appeals, the state's 
highest court, affirmed an Appellate Division decision in which 
it was held that any gathering of a quorum of a public body for 
the purpose of conducting public business constitutes a 
•meeting• subject to the Open Meetings Law, whether or not there 



Mr. Kenneth w. Kahl 
November 10, 1986 
Page -2-

is an intent to take action, and irrespective of the manner in 
which a gathering may be characterized [see Orange County Publi­
cations v. Council of the City of Newburgh, 60 AD 2d 409, aff'd 
45 NY 2d 947 (1978(1. I point out that the decision specifically 
referred to so-called •work sessions•, •organizational• meetings 
and similar gatherings. In addition, it has been held that joint 
meetings attended by a quorum of two or more public bodies are 
•meetings• subject to the Open Meetings Law [see Oneonta Star 
Division of Ottoway Newspapers, Inc, v, Board of Trustees of 
Oneonta School District, 66 AD 2d s11. 

Second, every meeting must be preceded by notice given in 
accordance with section 104 of the Open Meetings Law. It is 
emphasized that an announcement at a meeting of an upcoming meet­
ing is inadequate. Section 104 provides that: 

•1. Public notice of the time and 
place of a meeting scheduled at 
least one week prior thereto shall 
be given to the news media and 
shall be conspicuously posted in 
one or more designated public 
locations at least seventy-two 
hours before each meeting. 

2. Public notice of the time 
and place of every other meeting 
shall be given, to the extent 
practicable, to the news media 
and shall be conspicuously 
posted in one or more desig­
nated public locations at a 
reasonable time prior thereto. 

3. The public notice provided 
for by this section shall not be 
construed to require publication 
as a legal notice.• 

Stated differently, if a meeting is scheduled at least a week in 
advance, notice of the time and place must be given to the news 
media Cat least two) and to the public by means of posting in one 
or more designated public locations, not less than seventy-two 
hours prior to the meeting. If a meeting is scheduled less than 
a week in advance, again, notice must be given to the news media 
and posted in the same manner as described above, •to the extent 
practicable•, at a reasonable time prior to the meeting. There­
fore, if, for example, there is a need to convene the Board 
quickly, the notice requirements can be met by telephoning the 
local news media and by posting in one or more designated loca­
tions. 
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Third, with respect to the presence or absence of the Town 
Clerk for the purpose of taking minutes, section 106 of the Open 
Meetings Law pertains to minutes and states that: 

"l. Minutes shall be taken at all 
open meetings of a public body which 
shall consist of a record or summary 
of all motions, proposals, resolu-
tions and any other matter formally 
voted upon and the vote thereon. 

2. Minutes shall be taken at execu­
tive sessions of any action that is 
taken by formal vote which shall con­
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereon; pro­
vided, however, that such summary 
need not include any matter which 
is not required to be made public by 
the freedom of information law as 
added by article six of this chapter. 

3. Minutes of meetings of all public 
bodies shall be available to the public 
in accordance with the provisions of 
the freedom of information law within 
two weeks from the date of such meeting 
except that minutes taken pursuant to 
subdivision two hereof shall be avail­
able to the public within one week from 
the date of the executive session.• 

Based upon the foregoing, it is clear that minutes need not 
consist of a verbatim transcript of the entire discussion at a 
meeting, but rather only •a record or summary• of •motions, 
proposals, resolutions and any other matter formally voted 
upon ••• • Therefore, if a public body merely discusses public 
business at a •work session•, but does not engage in the making 
of •motions, proposals, resolutions• or voting, presumably the 
minutes need not reflect the nature of the discussion. Further, 
minutes of executive sessions are required to be prepared only 
when action is taken during an executive session. If the Board 
discusses an issue during an executive session, but takes no 
action, there is no requirement that minutes of the executive 
session be prepared. 

One problem as I see it involves the interpretation of the 
Open Meetings Law in conjunction with section 30 of the Town Law, 
which in subdivision Cl) states in relevant part that the town 
clerk: 
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"Shall have the custody of all the 
records, books and papers of the town. 
He shall attend all meetings of the 
town board, act as clerk thereof, 
and keep a complete and accurate 
record of the proceedings of each 
meeting ••• " 

Although the Town Law requires that the clerk be present at each 
meeting of the town board for the purpose of taking minutes, it 
might not be reasonable to construe section 30(1) to require the 
presence of a clerk at a "work session" during which there are no 
motions, proposals, resolutions or votes taken. 

Section 30 of the Town Law was enacted long before the 
Open Meetings Law went into effect. Consequently, the drafters 
of section 30 could not likely have envisioned the existence of 
an extensive Open Meetings Law analogous to the statute now in 
effect. On the contrary, I believe that section 30 was likely 
intended to require the presence of a clerk to take minutes in 
situations in which motions and resolutions are introduced and 
in which votes are taken. If that is not the case with respect 
to work sessions and similar gatherings, it is in my view un­
necessary that a town clerk be present to take minutes. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF :jm 

cc: Town Board, Town of Annsville 

Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
basea solely upon the facts presented in your correspondence ex­
cept as otherwise indicated, 

Dear Mr. Robbins: 

I have received your letter of October 17, with 
attachments, in which you requested the advice of this office. 

According to your letter, the Letchworth central School 
Board of Education placed an advertisement in local circulars 
listing coaching vacancies and the salaries for each position. 
Due to •a general uproar in the school and the community• the 
Board sent letters to faculty, staff and the community stating 
that the decision to advertise was made •unanimously by the 
Board• at its September 8 meeting. You have enclosed copies of 
the letter and the minutes of that meeting. As you point out, it 
does not appear that the minutes contain any reference to such a 
decision. You pose a number of questions related to the issue. 
In this regard I offer the following comments. 

It is noted at the outset that the Committee on Open Gov­
ernment is authorized to render advisory opinions under the Open 
Meetings Law and the Freedom of Information Law. Several of the 
questions you ask are outside the scope of authority and exper­
tise of this office. 

You ask first what constitutes a •vote• in a meeting. The 
Open Meetings Law does not directly address the issue. However, 
the Second College Edition of Webster's New World Dictionary of 
the American Language offers the following definition for the 
word vote: •a decision by a group on a proposal, resolution, 



Mr. Wayne R. Robbins 
November 11, 1986 
Page -2-

bill, etc. or a choice between candidates for office, expressed 
by written ballot, voice, show of hands, etc.• From my 
perspective, the definition likely describes what is intended by 
the word •vote• as used in the Open Meetings Law. 

As to whether •unanimous agreement• is possible without a 
show of hands or the voicing of ayes or nays, in my opinion, 
common sense dictates that the only way to determine the position 
of each member of a body on an issue or the body as a whole is by 
taking a count, whether by •written ballot, voice, ~how of 
hands ••• • or some other similar method. Further, I believe that 
action taken or relied upon by a board generally indicates that a 
•vote", an expression of agreement by the majority, was taken. 

Your next question is whether •unanimous agreement• has to 
appear in the minutes of the meeting. The issue is, I believe, 
whether the •unanimous agreement• of the Board of Education to 
place the advertisement of coaching vacancies in local publica­
tions constituted a •vote• for purposes of the Open Meetings Law. 
As you may know, section 106(1) and (2) of the Open Meetings Law 
requires that minutes be taken regarding any matter voted upon as 
follows: 

•1. Minutes shall be taken at all open 
meetings of a public body which shall 
consist of a records or summary of all 
motions, proposals, resolutions and any 
other matter formally voted upon and 
the vote thereon. 

2. Minutes shall be taken at executive 
sessions of any action that is taken by 
formal vote which shall consist of a re­
cord or summary of the final determina­
tion of such action, and the date and 
vote thereon; provided, however, that 
such summary need not include any mat­
ter which is not required to be made 
public by the freedom of information 
law as added by article six of this 
chapter.• 

In a related question you ask whether the placing of the 
advertisement is an expenditure of public monies requiring a 
vote. 

As indicated above, it is my impression that the 
•unanimous agreement• described by the board likely was a vote 
within the meaning of that term under the Open Meetings Law. 
Assuming that there was a vote, section 106 requires that the 
vote, an indication of action taken, be recorded in the minutes. 
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Second, you ask whether, since the minutes do not refer to 
the decision, you can assume that the discussion leading to the 
•unanimous agreement• took place during executive session. 

This office has consistently advised that under the Open 
Meetings Law, minutes are required to contain reference, at a 
minimum, to those activities (i.e., motion, proposals, resolu­
tions and action taken) specified in section 106(1) and (2). 
Since matters voted upon in open session or in executive session 
are required to be reported, and since the details ~fa discus­
sion are not required to be recorded in minutes, it does not 
appear that your assumption is necessarily accurate. 

Third, you state that you have not been able to obtain 
documents specifically designated as "Minutes of the Executive 
Session•. You ask: •Are we to assume that votes and decisions 
recorded in the regular minutes immediately following the return 
to the open meeting are the minutes of the executive session? If 
not, are specific minutes of the executive session to be kept and 
be available to the general public?" 

As a general rule, a public body subject to the Open Meet­
ings Law may take action during a properly convened executive 
session [see Open Meetings Law section 105(1)1. If action is 
taken during an executive session, minutes reflective of the 
action, the date and the vote must be recorded in minutes pursu­
ant to section 106(2). It is noted that under section 106(3) of 
the Open Meetings Law minutes of both open meetings and executive 
sessions are available in accordance with the Freedom of Informa­
tion Law. Nevertheless, various interpretations of the Education 
Law, section 1708(3), indicate that, except in situations in 
which action during a closed session is permitted or required by 
statute, a school board cannot take action during an executive 
Csee United Teachers of Northport v, Northport Union Free School 
District, so AD 2d 897 Cl975l1 Kursch et al v. Board of 
Education, Onion Free School District il, Town of North 
Hempstead, Nassau County 7AD 2d 922 (1959)1 Sanna v. 
Lindenhurst, 107 Misc. 2d 267, modified 85 AD 2s 157 aff'd 58 NY 
626 (1982}]. Therefore, if a school board cannot vote during an 
executive session, minutes of an executive session need not be 
prepared. 

Fourth, you ask •ts it correct to assume that the law was 
broken under Article 7, Section lOS(f), because the Board chose 
to discuss matters in Executive Session which led to multiple 
appointments rather than the appointment of a particular 
individual?• In my view, the Law does not prohibit a public body 
from discussing more than one appointment during an executive 
session as long as a notion for entry into an executive session 
so states. For instance, if the actual subject matter for dis­
cussion at the proposed executive session is the possible hiring 
of a full-time cleaner, a senior auto repairman and a bus driver, 
a recitation of paragraph (fl of section 105(1) or a statement 
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that the topic is •personnel matters• is, in my view, which is 
based on judicial decisions insufficient. A statement in the 
motion that the topics for discussion are matters leading to the 
employment of three particular persons or the employment history 
of three particular individuals (without identifying the 
individuals) would likely be proper [see Matter of ooolitle Y, 
Board of Education. Sup. Ct., Chemung county, July 21, 19811 
Daily Gazette v, Town Board, Town of Cobleskill, 444 NYS 2d 44 
(1981)]. 

Fifth, you ask whether there are any grounds for •pursuing 
legal action in this matter•. Section 107 of the Open Meetings 
Law states that an aggrieved person may commence an article 78 
proceeding against a public body for a violation of the Open 
Meetings Law. 

For your further information, I am enclosing copies of the 
Open Meetings Law and •Your Right to Know•, a pamphlet which 
describes the Law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:DAK:gc 

enc. 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

b-c~~l. I\. .K~c.L-
BY Deborah A. Kahn 

Assistant to the Executive 
Director 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented io your corres~ondence. 

Dear Mr. Mills: 

I have received your letter, which is dated October 9, but 
which did not reach this office until October 31. Please accept 
my apologies for the delay in response. 

Your inquiry focuses upon the Board of Trustees of the 
Village of Sylvan Beach. Specifically, you wrote thatt 

"rt is a known fact that the Sylvan Beach 
,Board, including the Mayor, meet several 
times a week, either at the Village Hall 
or at local restaurants. Whether decisions 
are made on municipal government is ques­
tionable, but we do know that they have 
meetings." 

In addition, attached to your letter is a news article describing 
a seri~s of events that led to the hiring of the Mayorts son for 
a Village position. You wrot~ that you know of other applicants 
who ~-were overlooked but were seemingly qualified". 

In this regard, I offer the following comments. 

First, as you may be aware, the Open Meetings Law pertains 
to "meetings• of public bodies. It is important to note that the 
courts have interpreted the ter·m "meeting" expansively. In a 
landmark decision rendered in 1978, the state's highest court, 
the Court of Appeals, held that any gathe-r ing of a quorum of a 
public body for the purpose of conducting public business consti­
tµtes a "meeting" subject to the Open Meetings Law, whether or 
not there is an intent to take action, and regardless of the 
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manner in which a gathering may be characterized [see Orange 
County Publications, Division of Ottowav Newspapers, Inc, Y, 
Council of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 
(1978)1. The Court affirmed a decision rendered by the Appellate 
which dealt specifically with so-called •work sessionsn and simi­
lar gatherings during which there was merely an intent to 
discuss, but no intent to take formal action. In so holding the 
court stated: 

•we believe that the Legislature inten­
ded to include more than the mere formal 
act of voting or the formal execution of 
an official document. Every step of the 
decision-making process, including the 
decision itself, is a necessary prelimi­
nary to formal action. Formal acts have 
always been matters of public record and 
the public has always been made aware of 
how its officials have voted on an issue. 
There would be no need for this law if 
this was all the Legislature intended. 
Obviously, every thought, as well as eve­
ry affirmative act of a public official 
as it relates to and is within the scope 
of one's official duties is a matter of 
public concern. It is the entire 
decision-making process that the Legis­
lature intended to affect by the enact­
ment of this statute• (60 AD 2d 409, 415). 

With respect to chance meetings, it was noted: 

•we agree that not every assembling of 
the members of a public body was in­
tended to be included within the defi­
nition. Clearly casual encounters by 
members do not fall within the open 
meetings statutes. But an informal 
'conference' or 'agenda session' does, 
for it permits 'the crystallization of 
secret decisions to a point just short 
of ceremonial acceptance 1

" Ci.s:l.... at 416). 

In view of the foregoing, if members of a public body meet•by 
chance or for a social gathering, for example, I do not believe 
that the Open Meetings Law would apply, for there would be no in­
tent to conduct public business. However, if, by design, the 
members of a public body seek to meet to discuss public business, 
formally or otherwise, at the Village Ball or in a restaurant, I 
believe that the gathering of a quorum would trigger the applica­
tion of the Open Meetings Law, for such gatherings would, in my 
opinion, constitute "meetings• subject to the Law that must be 
preceded by notice. 
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With respect to the legality of the appointment of the 
Mayor's son, I have neither the expertise nor the jurisdiction to 
provide advice. It is suggested, however, that you might contact 
the Office of Municipal Service at the State Department of Civil 
Service, Civil Service Building, State Campus, Albany, NY 12239. 
Perhaps a representative of that office could provide appropriate 
advice. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

R~011.r~ 
Robert J. Freeman 
Executive Director 

RJF:gc 

cc: Board of Trustees, Village of Sylvan Beach 
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December 1, 1986 

The staff of the committee on open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Ms. Schumacher: 

Your letter of October 28 addressed to the Division of 
Legal Services has been forwarded to the Committee on Open 
Government. The Committee, a unit of the Department of State, is 
responsible for advising with respect to the Open Meetings Law. 

As a member of a town board, you requested advice on 
whether a member of the public has the right to tape record town 
board meetings and whether there are any "regulations• regarding 
the tape recording of meetings. In this regard, I offer the 
following comntents. 

I point out initially the Open Meetings Law does not spe­
cifically address the issue of tape recording meetings. However, 
there is relevant case law on the question. 

By way of background, until 1979, there had been but one 
judicial determination regarding the use of tape recorders at 
meetings of public bodies. The only case on the subject was 
Davidson v, common council of the city of White Plains. 244 NYS 
2d 385, which was decided in ~g63. In short, the court in Dayid­
.fi.Q.D found that the presence of a tape recorder might detract from 
the deliberative process. Therefore, it was held that a publ ic 
body could adopt rules generally prohibiting the use of tape 
recorders at open meetings. 

Notwithstanding Dayidsonr however, the Committee advised 
that the use of tape recorders shoul d not be prohibited in situa­
tions in which the devices are inconspicuous, for the presence of 
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such devices would not detract from the deliberative process. In 
the Committee's view, a rule prohibiting the use of unobtrusive 
tape recording devices would not be reasonable if the presence of 
such devices would not detract from the deliberative process. 

This contention was initially confirmed in a decision 
rendered in 1979. That decision arose when two individuals 
sought to use their tape recorders at a meeting of a school board 
in Suffolk County. The school board refused permission and in 
fact complained to local law enforcement authorities who arrested 
the ~wo individuals. In determining the issues, the court in 
People v, Ystueta. 418 NYS 2d 508, cited the Davidson decision, 
but found that the Davidson case: 

• ••• was decided in 1963, some fifteen 
(15) years before the legislative 
passage of the 'Open Meetings Law', 
and before the widespread use of hand 
held cassette recorders which can be 
operated by individuals without inter­
ference with public proceedings or the 
legislative process. The need today 
appears to be truth in government and 
the restoration of public confidence 
and not 'to prevent star chamber pro­
ceedings' ••• In the wake of Watergate 
and its aftermath, the prevention of 
star chamber proceedings does not ap­
pear to be lofty enough an ideal for 
a legislative body; and the legisla­
ture seems to have recognized as much 
when it passed the Open Meetings Law, 
embodying principles which in 1963 
was the dream of a few, and unthink­
able by the majority.• 

More recently, the Appellate Division, Second Department, 
affirmed a decision of the Supreme Court, Nassau County, which 
annulled a resolution adopted by a board of education prohibiting 
the use of tape recorders at its meetings and directed the board 
to permit the public to tape record public meetings of the board 
[Mitchell v, Board of Education of Garden City School District, 
113 AD 2d 924 (1985)1. In so holding, the Court stated that: 

•while the board of education has sup­
plied this court with a battery of 
reasons supporting its positions, its 
resolution prohibiting the use of tape 
recorders at its public meetings was 
far too restrictive, particularly when 
viewed in light of the legislative 
scheme embodied in the Open Meetings 
Law (Public Officers Law art. 7) which 
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was enacted and designed to enable 
members of the public to 'listen to 
the deliberations and decisions that 
go into the making of public policy•• 
(..i.9.... at 925). 

In view of the recent judicial determination rendered by 
the Appellate Division, I believe that a member of the public may 
tape record open meetings of public bodies. 

Second, you ask about the legality of tape recording a 
meeting without prior notice to the public body conducting the 
meeting. I am not aware of any legal requirement that such no­
tice be given. Thus, in my view, a member of the public may tape 
record an open meeting without notifying the public body of 
his/her actions. 

Third, you ask whether there are any •regulations• regar­
ding the tape recording of meetings. Again, I am not aware of 
any statutory authority or regulations regarding the tape recor­
ding of meetings, generally. However, the judicial decisions 
referred to earlier provide direction. From my perspective, the 
discussions by the courts in both Ystueta and Mitchell, supra, 
clearly indicate that the use of unobtrusive means is likely the 
decisive factor as to whether tape recording is permissible in a 
given situation. As the court stated in Mitchell, • ••• the unsu­
pervised recording of public comment by portable, hand-held tape 
recorders is not obtrusive, and will not distract from the true 
deliberative process of the body" (.i&.,_). 

Finally, I am enclosing copies of the decision rendered in 
Mitchell, the Open Meetings Law and •Your Right to Know•, a pam­
phlet which describes the Law (pages 11-15). 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:DAK:gc 
enc. 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

S::i~~~ /:'.,.. \~~ 
BY Deborah A. Kahn 

Assistant to the Executive 
Director 
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December 11, 1986 

The staff of the committee on open Government is authorized to 
issue to advisory opinions, The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence. 
Dear Ms. Kissam: 

I have received your letter of November 3 and the materi­
als attached to it. Please accept my apologies for the delay in 
response. 

Your inquiry concerns action taken by the Newburgh Town 
Board concerning a aelegation of authority to a nsubcommittee• of 
the Town Planning Board. Specifically, the minutes of a meeting 
held by the Town Board on October 6 state in part that: 

wMotion by Councilman Decrosta, seconded 
by Councilman Coyne to empower the Chair­
man, Vice-Chairman and one other member 
designated by the Planning Board to re­
view and approve or disapprove minor sub 
divisions of four lots or less as well 
as lot line changes. Councilman Kunkel 
amended motion to include a trial period 
of six months for this proposal at which 
time it will be reviewed by the Town 
Board to determine feasibility of con­
tinuance of this procedure. vote on 
amended motion was unanimous in favor.• 

When you questioned the action, the Town Supervisor, according to 
your letter, indicated that meetings of the newly created subcom­
mittee would not be open to the public. Further, at a later 
meeting, tbe Town Attorney offered several reasons for suggesting 
that the subcommittee is not subject to the Open Meetings Law. 

In this regard, I offer the following comments. 
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Pirst, the Open Meetings Law is applicable to meetings of 
public bodies, and the phrase "public body• is defined by section 
102(2) of the Law to mean, 

•any entity, for which a quorum is re­
quired in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty­
six of the general construction law, or 
committee or subcommittee or other simi­
lar body of such public body.• 

Clearly, in my opinion, both the Town Board and the Planning 
Board are 'public bodies• that fall within the requirements of 
the Open Meetings Law. Further, the definition quoted above 
represents an amended version of the original provision. r point 
out that the definition refers to entities that •conduct• public 
business, rather than those that •transact• public business, 
which was the term used in the original statute enacted in 1976 
and amended in 1979. In addition, the original definition of 
"public body• made no reference to a collllliittee, subcommittee or 
similar body. In my view, the subcommittee in question, which 
was designated by the Town Board and which is a component entity 
of the Planning Board is a •public body" that is subject to the 
requirements of the Open Meetings Law in all respects. 

A review of each aspect of the definition of •public 
leads to the same conclusion. It is an •entity• consisting 
least two members (the minutes indicate that it has three). 
believe that it is subject to a quorum requirement pursuant 
section •l of the General Construction Law. That provision 
states, in brief, that any group of three or more persons or 
public officers who are designated to carry out a public duty 
collectively, as a body, may do so only by means of a quorum, an 
affirmative vote of a majority of its total membership. If the 
subcommittee consists of three members, its quorum would be two. 
Further, the subcommittee was designated to conduct public busi­
ness and perform a governmental function for Planning Board and 
the Town, which is a public corporation. 

body" 
of at 

I 
to 

While the Town Attorney apparently suggested that the 
subcommittee is not a public body because it merely makes 
recommendations, I do not believe that factor would necessarily 
remove the subcommittee from the requirements of the Open Meet­
ings Law. Moreover, the statement in the minutes authorizing the 
creation of the subcommittee indicates that the subcommittee has 
the power to •review and approve or disapprove minor sub 
divisions.,.as well as lot line changes. 
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Second, I am not an expert relative to the Town Law or 
planning boards. However, it is suggested that you might ques­
tion the authority to delegate authority to a •subcommittee• in 
the manner described in the Town Board's action. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

s5nc:r,•~ 
~J;h--
Executive Director 

RJF19c 

cc: Town Board, Town of Newburgh 
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December 24, 1986 

The staff of the committee on Open Government is authorized to 
issue to advisory opinions, The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence, 

Dear Mr. O'Brien: 

I have received your letter in which you requested an 
advisory opinion under the Open Meetings Law. Please accept my 
apologies for the delay in response. 

Your inquiry concerns an executive session held by the 
Jamestown City School District Board of Education. According to 
your letter, the Board called an executive session nto discuss 
contract negotiations and personneln. Following the meeting, a 
discussion with the Director of Pupil Personnel, Dr. Edward 
Becker, in your view indicated that the executive session dealt 
with nstaffing needsn. You added that :persons in attendance at 
the meeting expressed concern "that some 20 students were not 
receiving pro:per therapy", and that the Board "discussed possible 
solutions to the problemn during the executive session. Further, 
the Board apparently directed Dr. Becker nto continue pursuing 
such solutions as working with area hospitals, private speech 
therapists or hiring a certified occupational therapist's 
assistantn. 

You have questioned the propriety of the executive session 
and, in this regard, I offer the following comments. 

First, as you may be aware, the Open Meetings Law is 
based upon a presumption of o:penness. Stated differently, meet­
ings of a public body must be conducted open to the public, ex­
cept to the extent that a discussion may justifiably be held 
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during ah executive session pursuant to section 105(1) of the 
Law. ~urther, paragraphs (a) through (h) of section 105(1) spec­
ify and limit the topics that may appropriately be considered 
during an executive session • 

. 
Second, assuming that the executive session in question 

involved a discussion of staffing needs as described in your 
letter, it does not appear that an executive session could prop­
erly have been held. 

The ground for entry into executive session involving 
"contract negotiations", section 105 (1) (e), pertains to 
11 collective negotiations pursuant to article fourteen of the 
civil service law". Article 14 of the Civil Service Law, which 
is commonly known as the •Taylor Law", deals with the relation­
ship between public employers and public employee organizations. 
As such, an executive session held under section 105(1) Ce) in­
volves a discussion of collective bargaining negotiations between 
the District and a union, i.e., a teachers' association. On the 
basis of the facts presented in your letter, an executive session 
could not, in my opinion, have been held on the basis of 
•contract negotiations", for that does not appear to have been 
the subject considered. 

The other ground for entry into executive session cited by 
the Board, the so-called "personnel" exception, permits a public 
body to close its doors under section 105(1) (f) to discuss: 

"the medical, financial, credit or em-
ployment history of a particular person 
or corporation, or matters leading to 
the appointment, employment, promotion, 
demotion, discipline, suspension, dis-
missal or removal of a particular per-
son or corporation.• 

It is emphasized that the language quoted above enables a public 
body to enter into an executive session only when a discussion 
focuses upon a "particular person" or persons in conjunction with 
one or more of the topics contained within the provision. 
Therefore, if, for example, the discussion involved the kinds of 
possible solutions described in your letter, the issue would not 
have involved a "particular person", but rather staffing needs in 
a program area. If my interpretation of the facts is accurate, I 
do not believe that an executive session could properly have been 
held under the "personnel• exception. 

The only way that section 105(1) {f) could, under the 
circumstances, have been justified, in my view, would have in­
volved a discussion dealing with the needs of students whose 
identities would be divulged. In such a case, the issue might 
have dealt with the "medical •.. history of a particular person". 
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If, howe"ver, the issue under discussion pertained to staffing 
nee·ds, without reference to the needs of particular students, 
once again, I believe that the discussion should have occurred in 
public. 

Lastly, for future reference, the characterization of the 
subjects in a motion for entry into an executive session as 
"contract negotiations" or •personnel• is, according to case law, 
inadequate. Prior to entry into an executive session, a motion 
to do so must be made and carried in accordance with the proce­
dure described in section 105(1) of the Open Meetings Law. That 
provision states in relevant part that: 

"Upon a majority vote of its total mem­
bership, taken in an open meeting pur­
suant to a motion identifying the 
general area or areas of the subject or 
subjects to be considered, a public body 
may conduct an executive session for the 
below enumerated purposes only .•. • 

With respect to the specificity of a motion to enter into 
an executive session to discuss negotiations, it has been held 
that: 

"Concerning 'negotiations', Public Of­
ficers Law section 100 {1] [e] permits a 
public body to enter executive session 
to discuss collective negotiations un­
der Article 14 of the Civil Service Law. 
As the term 'negotiations' can cover a 
multitude of areas, we believe that the 
public body should make it clear that the 
negotiations to be discussed in executive 
session involve Article 14 of the Civil 
Service Law• [Doolittle y, Board of Edu­
cation, Sup. Ct., Chemung Cty., Oct. 20, 
1981; see also ~er v. Town of Roxbury. 
Sup. Ct., Chemung Cty., April 1, 19831. 

With regard to specificity required in a motion to enter 
into an executive session to discuss "personnel", I do not be­
lieve that citing the subject as "personnel• would comply with 
the Law, for it has been held that: 

"With respect to 'personnel', Public Of­
ficers Law section 100(1] [f] permits a 
public body to conduct an executive ses­
sion concerning certain matters regarding 
a 'particular person'. The Committee on 
Public Access to Records has stated that 
this exception to the open meetings law is 
intended to protect personal privacy rather 
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than shield matters of policy under the 
guise of privacy ••• Therefore, it would 
seem that under the statute matters re­
lated to personnel generally or to person­
nel policy should be discussed in public 
for such matters do not deal with any par­
ticular person. When entering into execu­
tive session to discuss personnel matters 
of a particular individual, the Board 
should not be required to reveal the 
identity of the person but should make it 
clear that the reason for the executive 
session is because their discussion in­
volves a 'particular' person .•• • [!lQ.Q­
little v. Board of Education, supra and 
see also Becker v, Town of Roxbury, 
supra]. 

Based upon the decisions cited above, I believe that a motion to 
enter into an executive session pursuant to section 105(1) (f) 
should contain two components. In my opinion, the motion should 
include the term nparticular• to indicate that the discussion in­
volves a specific person or corporation; and it should refer to 
one or more of the topics listed in section 105(1) (f). As such, 
a motion to discuss •the employment history of a particular per­
son• or a •matter leading to the appointment of a particular per­
son• would be appropriate; a motion to discuss "personnel mat­
ters• without more would not in my view be sufficient. 

In an effort to enhance compliance with the Open Meetings 
Law, a copy of this opinion will be sent to the Board of 
Education. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:gc 

cc: Board of Education 

srrnfe rely, ~~.t 1 · (,.,_ __ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue advisory opinions. The ensuing staff advisory opinion is 
based solely upon the facts presented in your correspondence. 

Dear Mr. Stark.: 

I have received your letter of November 29. Please accept 
my apologies for the delay in response. 

Your inquiry, as well as your suggestions, were apparently 
precipi tated by a request directed to the Bedford School 
District. Al t hough the request was made in writing, you were 
informed that a request was required to be submitted on a form 
prescribed by the School District. It appears, too, that School 
District officials bel ieve that they are prohibited from discl os­
ing records unless a forma l request i s made. As such, you sug­
gested that the Freedom of Information Law should be amended to 
preclude a public body, such as a school board, from adopting 
policies or rules more restricti ve than the Freedom of Informa­
tion Law. 

In this regard, I offer the following comments. 

First, as a gene r al matter, a public body cannot, in my 
view, unilaterally adopt rules or procedures more restrictive 
than a statute enacted by the State Legislature, such as the 
Freedom of Information Law. 

Second, by way of background, section 89(1) (b)(iii) of the 
Freedom of Information Law requires the Committee on Open Govern­
ment to promulgate general regulat ions concerning the procedural 
aspects of the Freedom of Information Law. The Committee has 
done so, and I have encl osed a copy of its regulations (21 NYCRR 
Part 1401). In turn, section 87(1) of the Law requi res that the 
governing body of a public corporation, in this instance, the 
Board of Education, adopt rules and regulations consistent with 
the Freedom of Information Law and the Committee's regulations. 
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In terms of direction, section 1401.l{d) of the 
Committee's regulations states that: 

11Any conflicts among laws governing 
public access to records shall be 
construed in favor of the widest 
possible availability of records. 11 

Further, section 1401.5 of the regulations provides in p,3.rt that: 

"(a) An agency may require that a 
request be made in writing or may 
make records available upon oral re-
quest. 

(b) An agency shall respond to any 
request reasonably describing the 
record or records sought within 
five business days of receipt of the 
request.'' 

Therefore, the regulations indicate that, while a!1 agency may 
reqt1ire that a request be made in writing, it may, nonetheless, 
respond to a request made orally. 

It is also noted that nothing in the Freedom of 
Inform~tion Law or the Committee's regulations refers to a 
particular form that must be used for the purpose of requesting 
records. The only statement in the Law regarding the issue 
involves an agency's authority to require that a request be made 
in writing and that the request "reasonably describe" the record 
sought [see attached, Freedom of Information Law, section 89(3)]. 
Based upon the foregoing, it has consistently been advised that a 
failure to complete a form prescribed by an agency cannot 
constitute a valid basis for a denial of a request or delay in 
response to a request. It has concurrently been advised that any 
written request that reasonably describes the records sought 
should suffice. In my view, a requirement that a specific form 
be used can cause unnecessary delays. 

It appears that your question concerning the use of a form 
may have initially arisen when you could not review records dis­
cussed or used by the Board at a meeting. It is noted that the 
situation has arisen often and is the subject of a recommendation 
offered to the Governor and the Legislature in the Committee's 
recent annual report. In brief, the Committee recommended that, 
with certain exceptions, records to be discussed at open meetings 
must be made available to the public prior to or at the time of 
the meeting. 
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You also suggested that section 107 of the Open Meetings 
Law insofar as it pertains to the awara of attorney's fees should 
be amended in order that government cannot be awarded attorney's 
fees. While I might agree, I know of no judicial decision 
brought under the Open Meetings Law in which a public body was 
awarded attorney's fees payable by a member of the public. 
However, there are several decisions in which members of the 
public were awarded attorney I s fees payable by a public body. 

In addition, the Committee has recommended that the en­
forceability of the Open Meetings Law be enhanced. The 
recommendation, if enacted, would give a court greater discretion 
to invalidate action taken by a public body when the Law has been 
violated; it would also permit a court to fine members of a 
public body, individually and without the possibility of 
indemnification, when the court determines that the Law was 
flagrantly violated, or where a pattern of violations has been 
found. 

Enclosed for your consideration is a copy of the annual 
report. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jrn 

cc: Board of Education 

Sincerely, 

Robert J. Freeman 
Executive Director 

nary Lou Meese, Executive Assistant 
to the Superintendent 
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is based solely upon the facts presented in your correspondence, 

Dear Mr. Alfano: 

I have received your 
this office on December 1. 
delay in response. 

letter of November 24, which reached 
Please accept my apologies for the 

According to your letter, the City of Rye, which you serve 
as a member of the City Council, has an "Administrative Pay Plan 
which establishes pay ranges for various grades of non-union 
employees of the city government, both management and 
confidential". You wrote that, for the last several years, the 
Plan has been discussed in executive session pursuant to section 
105(1) Cf) of the Open Meetings Law, "since the job titles in each 
grade make it obvious whose salary is being discussed". 

Your questions involve the propriety of conducting such 
discussions during executive sessions, and "whether all data 
supporting the Administrative Pay Plan is subject to disclosure 
under the Freedom of Information Law ••• " 

In this regard, I offer the following comments. 

As you are aware, section 105(1) (f) permits a public body 
to enter into an executive session to discuss: 

"the medical, financial, credit or em­
ployment history of a particular person 
or corporation, or matters leading to 



Mr. John 
December 
Page -2-

L. Alfano 
29, 1986 

the appointment, employment, promotion, 
demotion, discipline, suspension, dis­
missal or removal of a particular person 
or corporation." 

In my opinion, so-called "personnel" exception for entry into 
executive session is intended largely to enable a public body to 
protect the privacy of a "particular person" when a discussion 
involves one or more of the topics listed in that provision. In 
the context of your question, the specific nature of a discussion 
would determine whether or not an executive session could be 
held. If the discussion involves the salary that should be ac­
corded a position, I do not believe that an executive session 
could be held. For example, if the issue pertains to the salary 
of the police chief, and the discussion involves the salaries 
given to police chiefs in municipalities of a size similar to the 
City of Rye, clearly the discussion would pertain to the position 
and the salary that the position merits. Even though there may 
be but one person in a position, the issue would concern an issue 
of policy regarding the position, irrespective of who might hold 
that position. In that situation, there would be no considera­
tions of privacy and, consequently, the discussion in my view 
should occur during an open meeting. On the other hand, if the 
issue involves how well or poorly a particular employee carries 
out his or her duties, there would be privacy considerations, for 
the issue would focus upon an individual. To that extent, I 
believe that an executive session could appropriately be held. 

With respect to the "supporting data" relative to the 
Plan, I direct your attention to the Freedom of Information Law. 
As a general matter, the Freedom of Information Law is based on a 
presumption of access. Stated differently, all records of an 
agency are available, except to the extent that records or por­
tions thereof fall within one or more of the grounds for denial 
appearing in section 87 (2) (a} through (i) of the Law. 

It appears that one of the grounds for denial would be 
particularly relevant. Due to its structure, it would likely 
grant access to portions of the data or perhaps permit a denial 
of other aspects of the data. Specifically, section 87(2) (g) 
provides that an agency may withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu­
lations or data; 

11. instructions to staff that 
affect the public; or 

iii. final agency policy or de­
terminations .•. " 
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It is noted that the language quoted above contains what in ef­
fect is• a double negative. While inter-agency or intra-agency 
materials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff that 
affect the public, or final agency policy or determinations must 
be made available. Concurrently, those portions of inter-agency 
or intra-agency materials reflective of advice, opinion, recom­
mendation and the like could in my view be withheld. 

Under the circumstances described, supporting data pre­
pared by the City could be characterized as nintra-agency 
materialsn. Public rights of access would be dependent upon the 
specific contents of the records. For instance, if the data 
includes information reflective of the salaries or benefits of 
public employees, those materials would consist of nstatistical 
or factual tabulations or data" accessible under section 
87(2) (g) Ci). Conversely, if the data includes a subjective eval­
uation of a particular employee which is essentially an opinion 
concerning that person's performance, I believe that such a docu­
ment could be withheld. 

In short, with respect to both of the issues that you 
raised, the answers would be dependent upon the specific nature 
of a discussion or the specific contents of records in relation 
to the O:pen Meetings Law and the Freedom of Information Law 
respectively. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

~;j;:5_fNC--
Robert J. Freeman 
Executive Director 

RJF: gc 
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Mr. David McKay Wilson 
Westchester Rockland Newspapers 
Corporate Park II 
One Gannett Drive 
White Plains, NY 10604 

The staff of the committee on open Government is authorized to 
issue to advisory opinions, The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence, 

Dear Mr. Wilson: 

I have received your letter of December 3 in which you 
requested an advisory opinion concerning the Open Meetings Law. 

According to your letter and the news article attached to 
it, the Board of the White Plains Urban Renewal Agency on 
November 10 discussed the possibility of revoking an agreement to 
sell a parcel of real property to a particular developer. Based 
upon a tape recording of the meeting, part of which is tran­
scribed in your letter, the Board of the Agency entered into an 
executive session to discuss the issue because there was 
•potential for a lawsuit•. There was no motion made or carried 
prior to entry into an executive session. In addition, the news 
article indicates that the developer •had not threatened to sue 
the city•. 

In this regard, I offer the following comments. 

First, a motion for entry into an executive session must 
indicate the topic or topics to be discussed. As stated in sec­
tion 105(1) of the Law, which in part describes the procedure for 
entry into executive session: 

•upon a majority vote of its total mem­
bership, taken in an open meeting pur­
suant to a motion identifying the general 
area or areas of the subject or subjects 
to be considered, a public body may con­
duct an executive session for the below 
enumerated purposes only ••• • 
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Based upon the language quoted above, it is reiterated that a 
motion to enter into an executive session must include, in 
general terms, reference to the subject to be considered behind 
closed doors. 

Second, the provisions in the Open Meetings Law concerning 
•1itigation• are found in section 105(1) Cd). The cited provision 
permits a public body to enter into an executive session to dis­
cuss •proposed, pending or current litigation•. In construing 
the language quoted above, it has been held that: 

•The purpose of paragraph dis 'to enable 
a public body to discuss pending litiga­
tion privately, without baring its strategy 
to its adversary through mandatory public 
meetings' (Matter of concerned Citizens to 
to Review Jefferson Val, Mall v, Town Bd, 
of Town of Yorktown, 83 AD 2d 612, 613, 441 
NYS 2d 292). The belief of the town's 
attorney that a decision adverse to peti­
tioner 'would almost certainly lead to 
litigation' does not justify the conduct­
ing of this public business in an executive 
session. To accept this argument would be 
to accept the view that any public body 
could bar the public from its meetings 
simply be expressing the fear that liti­
gation may result from actions taken 
therein. Such a view would be contrary 
to both the letter and the spirit of the 
exception• [Weatherwax y, Town of Stony 
Point, 97 AD 2d 840, 841 (1983)]. 

Based upon the language quoted above, I believe that the excep­
tion is intended to permit a public body to discuss its litiga­
tion strategy behind closed doors, rather than issues that might 
eventually result in litigation. Further, since •possible• or 
•potential• litigation could be the result of nearly any topic 
discussed by a public body, an executive session could not in my 
view be held to discuss an issue merely because there is a 
•potential• for litigation. 

Lastly, with regard to the sufficiency of a motion to 
discuss •litigation• or •possible litigation•, it has been held 
that: 

•rt is insufficient to merely regurgitate 
the statutory language; to wit, 'discus­
sions regarding proposed, pending or 
current litigation'. This boilerplate 
recitation does not comply with the intent 
of the statute. To validly convene an 
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executive session for discussion of pro­
posed, pending or current litigation, the 
public body must identify with particu­
larity .the. pending, proposed or current 
litigation to be discussed during the 
executive session• [Daily Gazette Co., 
Inc, v. Town Board, Town of Cobleskill, 
44 NYS 2d 44, 46 (1981), emphasis added 
by court]. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

N&~i~\L---

RJF:jm 

cc: Urban Renewal Agency 
Bon. Alfred Delvecchio, Mayor 

Rotert J. Freeman 
Executive Director 
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Mr. Stanley J. Teich, President 
Conference of Ramapo Villages 
Village of New Hempstead 
Village Hall 
8 01a Schoolhouse Roaa 
New City, NY 10956 

The staff of the committee on Ogen Government is authorized to 
i.s...a..ue to advisory opinions, The ensuing staff advisory opinion 
is Oased solely ~Pon the facts presented in your correspoode~ce. 

;)ear Haya r Teich: 

I have received your letter of November 26. Plea:3e accept 
my apologies for the delay in respon3e. 

Your inquiry pertains to the applicability of the open 
Heetings Law. Specifically, according to your letter: 

uThe Village Boards of the ten Town of 
Ramapo Villages have formed an organiza­
tion which is called the Conterenc§ of 
Ramapo Villages. By resolution of each 
Board, the Mayor of each Village, or his 
designated representative, attena 
meetings of the Conference. Meetings are 
held monthly at ~ew Hempstead Village 
Hal 1." 

Your question is: 

"In view of the fact that no quorum of 
any Village Board is prese~t and no 
action taken has any legal force or 
effect, are meetings of the Conference 
required to be open to the public and 
to the press?" 

In this regard, I offer the following comments. 
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The Open I•leetings Law is applicable to meetings of public 
bodies, and the phrase "public body" is defined in section 102(2) 
of the Law to mean: 

"any entity, for which a quorum is re­
quired in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty­
six of the general construction law, or 
committee or subcommittee or other sim­
ilar body of such public body. 

'ilhile a village boara of trustees clearly is a public body sub­
ject to the requirements of the Open Meetings Law, an association 
of government representatives, such as the organization that you 
described, likely is not subject to the Law. 

Assuming that the Conference represents a forum during 
which common issues or problems may be discussed or shared, but 
in which no quorum of any particular public body is present, I do 
not believe that the Open Meetings Law would apply. It is as­
sumed that the activities of the Conference are in no way binding 
upon participant villages and that the Conference does not in any 
way conduct public business collectively, as a body, for any 
particular village. If that is so, and if the Conference is 
merely a vehicle for exchanging ideas, I do not believe that it 
is a public body, or that the Open Meetings Law applies to its 
meetings. 

I hope that I have been of some assistance. Should any 
furth~r queStions arise, please feel free to contact me. 

Sincerely, 

r~"'--:t j .r"-'---· --
Robe rt ,T. Freeman 
Executive Director 

RJF:gc 
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Ms. Gaynelle Gutierrez 
County of Essex 
Office of Real Property 
Elizabethtown, New York 

Tax Services 
12932 

The staff of the committee on Open Government is authorized to 
issue to advisory opinions. The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence, 

Dear Ms. Gutierrez: 

As you are aware, I have received your letter of December 
5. Please accept my apologies for the delay in response. 

According to your letter, the Chairman of the Essex County 
Board of Supervisors has appointed a ten member committee, which 
you chair, to review County employee posit.ions. The composition 
of the committee includes three members of the Board of 
Supervisors, two department heads and five "Civil Service 
Employees". 

By way of background, you wrote that: 

"In order to review them individually, 
each employee was asked to submit a 
Job Evaluation Questionnaire; at the 
end of each of these questionnaires 
was space for comments to be made by 
direct supervisors and a space for the 
Department Head to make comments; each 
statement was also signed." 

You added that the "committee's discussion will focus on individ­
uals and their job history and performance to some extent". 

It is the desire of the committee to conduct executive 
sessions to discuss the questionnaires. Your question is whether 
you must "allow anyone, including a member of the Board of 
supervisors, who is not a member of this committee, to attend 
these executive sessions", 
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In this regard, I offer the following comments. 

First, I believe that the committee 
lie body subject to the Open Meetings Law. 
Law defines "public body• to mean: 

in question is a pub­
Section 102(2) of the 

• ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty­
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body.• 

The committee consists of at least two members. I believe that 
it must conduct its business by means of a quorum pursuant to 
section 41 of the General Construction Law, which imposes a 
quorum requirement or any entity consisting of three or more 
public officers or persons charged with a public duty to be 
performed or exercised by them collectively as a body. Further, 
based upon the facts that you provided, it is clear, in my view, 
that the Committee conducts public business and performs a 
governmental function for a a public corporation, in this 
instance, Essex County. 

Second, as a general matter, a public body must conduct 
its meetings open to the public, except to the extent that an 
executive session may properly be convened in conjunction with 
section 105(1) of the Open Meetings Law. 

Relevant under the circumstances is section 105(1) (f), 
which permits a public body to enter into an executive session to 
discuss: 

•the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ­
ment, promotion, demotion, disci­
pline, suspension, dismissal or re­
moval of a particular person or 
corporation ••• • 

Assuming the committee's discussion involves the employment 
history of a •particular person•, or perhaps a review of the 
performance of •particular• employees, I believe that section 
105(1) Cf) could be asserted to conduct an executive session. 

With respect to those who may attend executive sessions, 
section 105(2) of the Open Meetings Law states that: 
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•Attendance at an executive session 
shall be permitted to any member of 
the public body and any other persons 
authorized by the public body.• 

Based upon the provision quoted above, I believe that only the 
members of the committee, the public body holding the meeting, 
have the right to attend an executive session held by the 
committee. Members of the Board of Supervisors who do not serve 
on the committee would not, in my opinion, have the right to 
attend an executive session of the committee. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

~~5.~ 
Robert J. Freeman 
Executive Director 
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The staff of the Committee on Open Government is authorized to 
issue to advisory opinions, The ensuing staff advisory opinion 
is based solely upon the facts presented in your correspondence, 

Dear Ms. Morrison: 

I have received your letter of November 28. Please accept 
my apologies for the delay in response. 

Your inquiry concerns the propriety of a resolution adop­
ted by the Board of Trustees of the Village of Ticonderoga which 
limits the public's right to speak at meetings. You expressed 
concern that the resolution may violate the constitutional right 
of freedom of speech. 

In this regard, I offer the following comments. 

First, although the Open Meetings Law confers a right upon 
the public to attend and listen to the deliberations of a public 
body, the Law is silent with respect to public participation at 
meetings. Therefore, I do not believe that a public body is 
required by the Open Meetings Law to permit the public to speak 
or otherwise participate at meetings. Conversely, if a public 
body determines to permit the public to speak, it may due so 
based upon reasonable rules. Therefore, the question is whether 
the resolution adopted by the Board represents a reasonable exer­
cise of its authority. 

Second, that issue, as well as the issue you raised con­
cerning constitutional rights, are beyond the scope of the juris­
diction or expertise of this office. However, enclosed is a copy 
of a judicial decision that pertains in pa.rt to the issue. 
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I regret that I cannot be of greater assistance. Should 
any further questions arise please feel to contact me. 

RJF:gc 

cc: Board of Trustees 

Sincerely, 

A{tt~ 1,l/1----
Robert J. Freeman 
Executive Director 




