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The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing. ‘staff
advisory opinion is based solely upon the facts presented
in your correspondence. |

|

Dear Ms. Schultz:

I have received your letter of December 29 iﬁ‘which
you requested an advisory oplnlon under the Freedom of
Information Law.

_ Specifically, your inquiry pertains to the status
of the Port Jervis Development Corporation under the Free-
dom of Information Law. The guestion was apparently pre-
cipitated by a request for the by-laws of the corporation
in qguestion, to which you received a response indicating
that the officials of the corporation were unsure of whether
its records would be subject to the Freedom of Information
Law.
| . R P .

In this regard, I recently responded to the same
inquiry submitted to this office by Mr. Wllllam D. Bavoso,
whose firm represents the Corporation.

Although the status of a 1ocal development corpora—‘.
tion is in my view unclear in terms of the Freedom of Infor-
mation Law, I advised Mr. Bavoso that, based upon the
language of §1l4l1l(a) of the Not-for- Proflt Corporation Law
and judicial interpretations of the Freedom of Information
Law, it appears that a local development corporation is
subject to the Law. I have enclosed a copy of the' opinion
rendered at the request of Mr. Bavoso for your consideration.
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As indicated in my letter to Mr. Bavoso, the key
guestion in my view is whether a local development corpor=
ation falls within the definition-of "agency" appearing in
§86(3) of the Freedom of Information Law, for the defini-
tion makes reference to governmental entities performing a
governmental function. While the provision of the Not-
for-Profit Corporation Law cited above indicates that a-
local develOpment corporation performs a governmental
function, it is not entirely clear whether such a corpor-
ation would be consideréd a "governmental entity".

Nevertheless, I believe that the meetings of the
board of a local development corporation would be subject
to the Open Meetings Law, for the definition of "public
body" appearing in §97(2) of the COpen Meetings Law is not
in my opinion as restrictive as the definition of "agency"
in the Freedom of InformatioP Law.

"Public body" is defined to include:

"...any entity, for which a quorum is
required in order to conduct public
business and which consists of two or
more members, performing a goverhmental
function for the state or for an agency
or department thereof, or for a public
corporatlon as deflned in section sixty-
six of the general construction law, or
committee or subcommittee or other
similar body of such public body"”

By breaking the definition into its components, I believe
that each condition necessary to a finding that a local
development board is a "publ ic body" may be met. A local
development corporation is an entity for which a gquorum is
" required pursuant to the proW151ons of the Not-for-Profit
Corporation Law. 1Its board consists of more than two
members. Further, based upon the language of §l4ll(a) of
the Not-for-Profit Corporation Law, which is quoted in the
letter to Mr. Bavoso, I believe that a local development
board conducts public business and performs a governmental
function for a public corporation, in this instance, the
City of Port Jervis.




Pauline Schultz
January 4, 1982
Page -3« ‘ .

In view of the foregoing, while it is not completely
clear that the records of a local development corporation
are subject to the Freedom of Information Law, its meetings
would in my view fall within the scope of the Open Meetings

Law.

I hope that I have been of some assistance.  Should
any further questions arise, please feel free to contact
me. '

Sincerely,

e g —

Robert J. Freeman
Executive Director

RJF:ss

cc: William D. Bavoso
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The staff of the Committee on Public Access to Records is , ;
authorized to issue advisory opinions. The ensuing staff , ;
adv1sory opinion is based .solely upon the facts presented -
in your correspondence.

Dear Mr. Kitt:

I have received your letter of December 29, in which
, you requested information regarding the New York Freedom of
‘ Information Law as well as advice regarding an unanswered
: request directed to the court reporter s office of the
| Supreme Court, New York County.

First, enclosed for your consideration are copies of
. the Freedom of Information Law, regulations that govern its
| procedural implementation and an explanatory pamphlet that
| may be useful to you.

Second, it appears that the Freedom of Information
Law does not apply to the records in which you are inter- .
ested. 1In this regard, §86(3) of the Freedom of Information
Law defines "agency" to 1nclude-

"...any state or municipal department,
board, bureau, division, commission,
committee, public authority, public
corporation, council, office or other

“governmental entity performing a gov-
ernmental or proprietary function for
the state or any one or more munici-
, palities thereof, except the judiciary
| - or the state legislature". L
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Further, §86 (1) defines "judiciary" to mean:

"...the courts of the state, including
any municipal or district court,
whether or not of record".

In view of the definitions quoted above, the Freedom of
Information Law does not apply to the courts or court
records, such as those in which you are interested.

Nevertheless, there are various provisions of law
appllcable to court records that may.serve as a vehicle for
gaining access to the records in which you are interested.
For instance, §255 of the Judiciary Law (see attached) pro-
vides in brief that a clerk of a court must search for and
provide access to records in his or her possession upon
payment of the appropriate fees for copying. Therefore, it
is suggested that you might want to submit a new request
and direct it to the clerk of the Supreme Court, New York
County. The request should provide as much identifying
information as possible, such as names, dates, docket and
index numbers, as well as the information to which you made
reference in your request, i.e., the name of the case, the
date and the indictment number.

It is suggested that you might also want to seek the
assistance of an organization such as Prisoners' Legal
Services. Perhaps that organization could expedite the
process of gaining access to the records in which you are
interested.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact
me.

Sincerely,

Rl oo

Robert J. Freeman
Executive Director

RJF:ss

Enclosures , ' : '
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governmental entity performing a
governmental or proprietary function
for the state or any one or more
municipalities thereof, except the
judiciary or the state legislature."

Having discussed the matter with Ms. Pitcher, it was found
that the Association in gquestion is a non-profit organiza-
tion that could not in my opinion be considered a "govern-
mental entity". As such, the Association and its records
in my view fall outside the scope of rights of access
granted by the Freedom of Information Law.

If the findings to which reference was made in the
preceding paragraph are accurate, the Association is not
required to provide a copy of the records in which you
are interested. .

I hope that I have been of some‘assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,

Lot (

Robert J.AFreeman
Executive Director

RJF:jm

cc: Norma Pitcher
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three forms. It can grant access, deny access, and if so,
the denial should be in writing stating the reasons, or
the receipt of a request may be acknowledged in writing
if more than five days is necessary to review or locate
the records and determine rights of access. When the re-
ceipt of the request is acknowledged within five blisinéss
days, the agency has ten additional days to grant or deny
access. Further, if no response is given within five
business days of receipt of a request or within ten days
of the acknowledgment of the receipt of a request, the
‘request is considered "constructively" denied [see regu-
lations, §1401.7(b)]. -

In my view, a failure to respond within the desig-
nated time limits results in a denial of access that may =
be appealed to the head of the agency or whomever is de51g—j‘
nated to determine appeals. That person or body has Seven
business days from the receipt of an appeal to render a
. determination. Moreover, copies of appeals and the de-
terminations that follow must be sent to the Committee
- [see Freedom of Information Law, §89(4) (a)l.

; In addition, it was held recently that when an
appeal is made but a determination is not rendered withln
seven business days of the receipt of the appeal as re-
guired under §89(4) (a) of the Freedom of Information Law,
the appellant has exhausted his or her administrative
remedies and may initiate a Fhallenge to a constructive -
denial of access under Article 78 of the Civil Practice
Law and Rules [Floyd v. McGuire, 437 NYS 2d 886 (1981)].

Lastly, I have received your most recent corres— = =
pondence of January 4, 1982, which is a copy of a new re-= .
guest you submitted to the Ithaca City Clerk. To reiter-
ate a point made during our recent conversation, please
be advised that §89(3) of the Law does not require an.
agency, such as the City of Ithaca, to create a’ record,ﬁ
in response to a- request. Therefore, if the City of .
Ithaca does not have in its possession records reflec—
tive of the additional information you are seeking; it
would not be reguired to create them on your behalf.
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. I hope that I have been of some assistance. Should
' any further questions arise, please feel free to contact me.

Sincerely, i

ROBERT J. FREEMAN
Executive Director

- BY Pamela Petrie Baldasaro
Assistant to the Executive
Director Fomn "
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Supervisor Stephen R. Johnson
Town of Irondequoit

1280 Titus Avenue

Rochester, NY 14617

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuilng staff
adv1sory opinion is based solely upon the facts presented
1n your correspondence.

Dear Supervisor Johnson:

‘ ‘ As you are aware, your letter addressed to Adam

B Ciesinski of the Department of Audit and Control has been
forwarded to the Committee on Public Access to Records.
The Committee is responsible for advising with respect
‘to the Freedom of Information Law.

T As Town Supervisor and a member of the Town's Board

of Police Commissioners, you indicated that you recently
issued a directive to all department heads to consolidate
personnel files within a single office, the Town Per-

sonnel Department. However, having reviewed the provi- R
sions of §50-a of the Civil Rights Law, which concerns

police officers' personnel records, questions have arisen
regarding the status of records subject to §50-a.

. Before responding to your inquiry, I would like
to point out that the questions raised do not deal
directly with the Freedom of Information Law or the
jurisdiction of the Committee. Nevertheless, having
discussed the issues with representatives of both the
Department of Audit and Control and the Bureau of Muni-
cipal Police at the Division of Criminal Justice Services,
I have been unable to locate any authoritative source
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*

that is able to respond. Therefore, the ensuing comments
are being provided in an effort to give a service that
cannot apparently be provided elsewhere. Further, should
the issues arise in a judicial setting, the value of the
comments may be questionable.

Your first question relates to the location of
police personnel records and has arisen.due to a phrase
in subdivision (1) of §50-a, which refers to personnel °
records "under the control of any police agency or depart-
ment..." The issue is whether police officers' personnel
files must be located within the offices of a police de-
partment or whether they may be located in a different
town office "with proper access procedures to conform
with the confidential nature of such files".

From my perspective, all statutes should be given
a reasonable interpretation. 1In addition, a statute
should not in my view be interpreted in a manner that
would negate its clear intent. 1In this instance, I
believe that it is the clear intent of the Civil Rights
Law to maintain the confidentiality of certain personnel
records of police officers. Concurrently, the Town Law
contains numerous provisions regarding the responsibili-
ties of town officers. 1In my opinion, the applicable
statutes should be carried out in a way that permits
town officers to carry out their official duties. There-
fore, assuming that town officials can maintain the
pecessary confidentiality required by §50-a of the Civil
Rights Law and that the records in question will remain
under the control of the Police Department, I cannot
envision any reason why the personnel records could not
be kept in a location other than an office within the
Police Department itself.

The second question concerns access to records
subject to §50-a of the Civil Rights Law by a police
commissioner or employees of the personnel department
who deal with civil service records, payroll, absenteeism,
retirement, employee benefits and related matters. The
issue that you raised is whether those individuals may
have access to the records in question under subdivision
(4) of §50-a, which states that the confidentiality re-
quirements do not apply to designated public officers
and others, as well as "any agency of government which
requires the records described in subdivision (1), in

.the furtherance of their official functions."
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If the police commissioner or the employees of
the personnel department, for example, could not gain
access to the records in guestion, it would appear that
those individuals could not carry out their official
duties. In my view, such a result would likely be un-
reasonable. Therefore, it is my view that records con-
sidered confidential under §50-a of the Civil Rights
‘Law may be inspected and reviewed by those town offi-
cials who have a need to review those records in order -
to perform their official duties.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,

R
Vo \ ¢ - /ﬁ\/ (
CRTTN EE N N

ot A o
Robert J. Freeman
Executive Director

: ' RJIF:jm

cc: Adam Ciesinski
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Mr. Keith Grant
81-A-0863

P.0O. Box 149

Attica, NY 14011-9688

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
advisory opinion 1is based solely upon the facts presented
1n your correspondence.

Dear Mr. Grant:

. I have received your letter of December 15, 1981.

You have requested advice with respect to gaining
access to various types of criminal information.

. I would like to make the following comments in re-
sponse to your request for advice.

First, as indicated in Mr. Freeman's previous corres-
pondence dated December 28, 1981, records of your judicial
proceedings should be requested from the clerk of the court
in which you were convicted.

Second, you have enclosed a copy of a request trans-
mitted to the New York County District Attorney. 1In
general, the form of your request is in my opinion appro-
priate. However, you might not be able to gain access to
a copy of the "grand jury minutes" that you are seeking
if they have been sealed under provisions of Article 190
of the Criminal Procedure Law. Under §87(2) (a) of the
Freedom of Information Law, an agency may deny access to
records that are exempted from disclosure by state or
federal statute.

-
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Third, some of the records in which you are inter-
ested may be available from the Division of Crimiral Justice
Services, which maintains criminal history information.

To request criminal information, you may write to the
Division of Criminal Justice Services at Stuyvesart Plaza,
Executive Park Tower, Albany, New York 12203. 1In the
alternative, an inmate can also direct a request to the
facility superintendent or his designee.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,

ROBERT J. FREEMAN
Executive Director

\._ ),
BY Pamela Petrie Baldasaro
Assistant to the Executive
Director

RJF:PPB:jm
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Once again, I regret that a response could not have
been forwarded to you sooner and hope that your other re-
quest directed to the Department of Civil Service was
answered in a timely manner.

I hope that I have been of some'assistance. Should

any further gquestions arise, please feel free 'to contact
me.

Sincerely,

Robert J. Freeman
Executive Director .

RJF:ss

cc: Deputy Director for Administration
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Mr. Vernon Bagby
79-A-3943

Drawer B '
Stormville, NY 12582

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing statff
‘HVlsory opinion is based solely upon the facts presentea
in your correspondence. |

Dear Mr. Bagby

I have received your recent letter as well as the
correspondence attached to 1t.

In your letter, you reguested an "officer to be
appointed to assist" you "in accessing and identlfying :
certified records".

I

Please be advised that there is nothing in the Free-
dom of Information Law or the jurisdiction of the Committee
pertaining to the app01ntmemt of an individual for the pur-
pose of assisting an appllcﬂnt in gaining access to records.
In essence, I believe that the Freedom of Information Law -
is a statute intended to be used by members: of the public :
1nd1vidua11y. If, however, you continue to have dlfficulties,
it is suggested that you seek the assistance of a legal
aid group or Prisoners' Legal Services, for example.f“’

In‘addition, I would like to offer the- follow1ng
comments with respect to certain aspects of your corres-
pondence with various offices of the City of Mount Vernon. -

: Flrst, you submitted a request to the Mount Vernbn N
. ’ - Police Department on December 17 for its subject matter
R¥ “ list. Under the regulations promulgated by the Committee,
. the head or governing body of an agency is required to ‘
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-

designate one or more records access officers. Further,
under §1401.2(b) (1) of the regulations, a records access
officer is responsible for maintaining an up to date sub-
ject matter list. If a records access officer has been
designated in the Police Departmenht to deal with the De-
partment's records, that person would be responsible for
maintaining a subject matter list. If, however, no re-
cords access officer has been designated within the Police
Department, the records access officer for the City would
be responsible for maintaining the subject matter list.

Second, in your request to the Mount Vernon City
Court, you applied for records under the federal Freedom
of Information and Privacy Acts as well as the Freedom of
Information Law. In this regard, please note that the
federal acts that you cited are in my view inapplicable
to records in possession of state and local government
in New York. Further, ‘the New York Freedom of Information
Law specifically excludes the courts and court records
from its coverage. Consequently, the procedural require-
ments of the Freedom of Information Law are not in my
opinion applicable to the courts and court records. Never-
theless, as you indicated, §255 of the Judiciary Law,
which you did cite in your letter, would appear to be
applicable to records in possession of the courts.

I hope that I have been of some assistance. Should
any further questions ariseJ please feel free to contact me.

‘Sincerely,

'Robert J. Freeman
Executive Director

RJIF:jm

cc: Mount Vernon Police Department
Mount Vernon City Court
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agency has ten additional days to grant or deny access.
Further, if no response is given within five business days
of receipt 0f a request or within ten days of the acknow-
ledgment of the receipt of a request, the request is
considered "constructively" denied [see regulations,
§1401.7(b) 1.

In my view, a failure to respond within the desig-
nated time limits results in a denial of access that may be
appealed to the head of the agency or whomever is desig-
nated to determine appeals. That person or body has seven
business days from the receipt of an appeal to render a
determination. Moreover, copies of appeals and the
determinations that follow must be sent to the Committee
[see Freedom of Information Law, §89(4) (a)l.

In addition, it was held recently that when an appeal
is made but a determination is not rendered within seven
business days of the receipt of the appeal as required
under §89(4) (a) of the Freedom of Information Law, the
appellant has exhausted his or her administrative remedies
and may initiate a challenge to a constructive denial of
access under Article 78 of the Civil Practice Law and Rules
[Floyd v. McGuire, 437 NYS 24 886 (1981)].

Lastly, I would like to note that the delay in
response to your request by the Board of Education does
not appear to be unusual. Correspondence received from
the Board often indicates to an applicant that a response
might be delayed several months. In my view, the staff of
the Board is attempting to comply with the provisions of
the Law in good faith. However, the volume of requests
received may preclude the Board from responding within the
prescribed time periods. Therefore, as we discussed pre-
viously, in order to expedite a response, it may be useful

.to contact Ms. Ruth. Bernstein, Deputy Records Access Offi-

cer. Since you indicated your willingness to assist in
searching for the records sought, it is suggested that you
discuss your offer of help with Ms. Bernstein.
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I hope that I have beén of some assistance. Should

any further questions arise, please feel free to contact
me.

Sincerely,

ROBERT J. FREEMAN
Executive Director

Pamela Petrie Baldasaro
Assistant to the Executive
Director .

PPB:RJF:ss

cc: Ruth Bernstein
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request may be acknowledged in writing if more than five
days is necessary to review or locate the records and de-
termine rights of access. When the receipt of the request
is acknowledged within five business days, the agency has
ten additional days to grant or deny access. Further, if
no response is given within five business.idays of .receipt
of a request or within ten days of the acknowledgment of
the receipt of a request, the request is considered
"constructively" denied [see regulations, §1401.7(b)].

In my view, a failure to respond within the desig-
nated time limits results in a denial of access that may
be appealed to the head of the agency or whomever is
designated to determine appeals. That person or body
has seven business days from the receipt of an appeal
to render a determination. Moreover, copies of appeals
and the determinations that follow must be sent to the °
Committee [see Freedom of Information Law, §89(4) (a)l.

In addition, it was held recently that when an
appeal is made but a determination is not rendered within
seven business days of the receipt of the appeal as re-
guired under §89(4) (a) of the Freedom of Information Law,
the appellant has exhausted his or her administrative
remedies and may initiate a challenge to a constructive
denial of access under Article‘78 of the Civil Practice
Law and Rules [Floyd v. McGuire, 437 NYS 24 886 (1981)].

™

In view of the foregoiné, it appears that you
have the option of waiting for| a response in February,
or appealing what may be consigered a constructive denial

of access. ,

Enclosed for your review is an explanatory pamphlet
that may be useful to you. r

- I hope that I have been%of some assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,

ks Favme

" Robert J. Freeman
Executive Director

RJF:jm

Enc.
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®...a reasonably detailed current list
by subject matter, of all records in
the possession of the agency, whether
or not available under this article".

In view of the language quoted above, the list’required to
be compiled need not identify with particularity each and
every record in possession of agency; rather, the subject
matter list is in my view required to indicate the types
of records maintained by an agency by category.

I regret that I cannot be of greater assistance.
Should any further questlons arise, please feel free to
contact me.

*

Sincerely,

ot 5 b

Robert J. Freeman
Exectitive Director

RJF:ss

Enclosure
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Leroy E;

The staff of the Commlttee‘on Publlc Acc SB
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N + in your correspondence. . ‘

Dear Mr. Green-

VfAccess to Records is responsible for advisin
to the Freedom of Informatlon Law. ThlS off

S ‘ , each agency, su ~
ACorrectlonal Services, is requlred to designa
fmore “recerds access offlcers responsible for»d
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Second, §89(3) of the Freedom of Information Law
requires that an applicant "reasonably describe™ the records
sought. As such, in your request to the Department of
Correctional Services, you should provide as much detail
as possible regarding the records in which you are inter-
ested, such as names, dates, file designations, and similar
information that will enable the access officer to locate
the records sought.

Third, enclosed for your consideration is an explan-~-
atory pamphlet regarding the Freedom of Information Law.
The pamphlet contains sample letters of request and appeal
that may be particularly useful to you.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact
me.

Sincerely,
i s

Robert J. Freeman
Executive Director

RJF:ss

Enclosure
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It is emphasized that the Committee does not have
the jurisdiction to comment with respect to the inter-
pretation of the Education Law or the propriety of a de-
termination rendered by the Commissioner of Education.
Consequently, the remaining comments will deal solely
with the Freedom of Information Law.

Based upon your correspondence, it appears that .
the District Clerk of the Greenburgh Central School Dis-
trict has not complied with the procedural requirements
of the Freedom of Information Law or the regulations pro-

- mulgated by the Committee regarding your request of

December 16. While I concur with the Clerk's response
to your third area of request, the remalnder of the re-
sponse 1s in my view 1nsuff1c1ent

The thlrd area of request in your letter of December

- 16 addressed to the Clerk involves "a reply to the ques-

tion" as to whether the School Board acted in accordance

~ With the instructions of the donor of the Warburg Inden-

ture. As you may be aware, the Freedom of Information Law
is an access to records law. Stated differently, §89(3)

~of the Law states that, as a general rule, an agency need

not create a record in response to a request. From my

perspective, a "reply to a question" does not involve a

request for records made under the Freedom of Information
Law. :

s With respect to the other two items, it appears
that you did seek records. Again, a response to the
effect that "Items 1 and 2 are not presently available"

is in my opinion insufficient. Enclosed for your consid-

eration is a copy of the regulatlons promulgated by the
Committee, which in part requires that a records access

- officer in responding to a request:

"Deny access to the records in whole
or in part and explain in writing

the reasons therefor..." [see §1401.2
(b) (3) (i1)1].

In view of the language quoted above, reasons for a denial

must be stated

It is suggested that you appeal the denial of access
to the person or body designated to determine appeals.
Here I direct your attention to §89(4) (a) of the Freedom of

Information Law which states that:
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"[E]xcept as provided in subdivision
five of this section, any person
denied access to a record may within
thirty days appeal in writing such
denial to. the head, chief executive

or governing body of the entity, or

the person therefor designated by such
head, chief executive, or governing
body, who shall within seven business
days of the receipt of such appeal
fully explain in writing to the person
requesting the record the reasons for
further denial, or provide access to
the record sought. 1In addition, each
agency shall immediately forward to the
committee on public access to records

a copy of such appeal and the determin-
ation thereon."

It is emphasized that the individual or body designated to
determine appeals in the case of a further denial must
"fully explain" the reasons for such a denial. It is
important to point out that |several courts, including the
state's highest court, have stressed that all records are
available, except to the extent that one or more among
the eight grounds for denial appearing in §87(2) (a) through
(h) of the Freedom of Information Law may appropriately be
asserted [see e.g., Doolan v. BOCES, 48 NY 24 341 (1979);
and Fink v. Lefkowitz, 63 AD 2d 610 (1978); modified in
*47 NY 2d 567 (1979)]. Further, it has been found that

an agency cannot merely assert a ground for denial without
more and prevail; on the contrary, an agency must demon-
strate that the effects of disclosure described in a
ground for denial would indeed arise [see e.g., Church

of Scientolo v. State, 403 NYS 24 224, 61 AD 24 942
(1978); 46 NY 2d 906 (1979)]. ,

The contentions expressed above may be of parti-
cular interest with respect to the two items to which you
were denied access. In the case of bids, for example,
if a bid is prematurely disclosed, an advantage might be
given to other bidders. In addition, in such a situation,
a public corporation, such as a school district, might be
placed at a disadvantage in its negotiations. In that
type of situation, ‘§87(2) (c) of the Freedom of Information
Law might appropriately be cited as a basis for withhold-
ing. The cited provision states that an agency may with-
hold records or portions thereof which:
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"if disclosed would impair present

or imminent contract awards or

collective bargaining negotiations..."
|

Nevertheless, if all bids must be submitted by a specific
date and have indeed been submitted, the “impairment"
envisioned in §87(2) (c) would not likely arise, for there
would be no additional prospective bidders and the District
would have all of the potential bids in its possession, ’
thereby diminishing any possible disadvantage that might
arise by premature disclosure.. As such, it does not

appear that §87(2) (c¢) or any other ground for denial

could appropriately be cited with respect to the records

in question. Moreover, it is gquestionable whether §87

(2) (c) is applicable, for it is unclear whether a "contract
award" is involved.

With respect to appraisals, based upon the facts
as you described them, it also appears that disclosure
would not at this juncture be damaging to the District's
capacity to engage in an optimal contractual arrangement.

Lastly, it may be important to point out that §89
(6) of the Freedom of Information Law provides that:
\
"[N]lothing in this article shall be
construed to limit ‘or abridge any
, otherwise available rlght of access
. at law or in equity of any party to
' records." \
Stated differently, if other provisions of law grant rights
of access to records, nothing in the Freedom of Information
Law may be cited as a basis for withholding such records.
Here I direct your attention to §2116 of the Education Law,
which has long stated that:

"[Tlhe records, books and papers
belonging or appertaining to the
office of any officer of a school
district are hereby declared to
be the property of such district
and shall be open for inspection
by any qualified voter of the dis-
trict at all reasonable hours, and
any such voter may make copies
thereof."

s
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.

It is possible that the quoted provision of the Education
Law might constitute a basis! for disclosure in addition
to the Freedom of Information Law.

I hope that I have beén of some assistance. Should
any further questions arise,iplease feel free to contact me.

éincerely, ) ' .

bhot 10,

Robert J. Freeman
Executive Director

RJF:jm
Enc.

cé: Elizabeth Weinberg, District Clerk
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Robert J. Ayling
Case, Leader & Ayling
Attorneys at Law

107 East Main Street
Gouverneur, NY 13642

The staff of the Committee on Public Access to Records .is
authorized to issue advisory opinions. The ensuing staff
advisory opinion is based solely upon the facts presented
in your correspondence.

Dear Mr. Ayling:

I have received your recent communication concerning
: a request by Carl B. Raymo for a letter of recommendation
‘ ' pertaining to him which is in possession of the Gouverneur
Central School District.

In previous correspondence, it had been advised that
the record in question might justifiably be withheld. You
have contended that the letter of recommendation is avail-
able based upon §89(2) (c) (ii) of the Freedom of Information .
Law, which states that:

"Unless otherwise provided by this
article, disclosure shall not be
construed to constitute an unwarranted

‘ invasion of personal privacy pursuant’
to paragraphs (a) and (b) of this
subdivision...

(ii) when the person to whom a record
pertains consents in writing to dis-
closure..."

' Since Mr. Raymo has consented to disclosure, you have con-

- tended that release of the letter of recommendation would
not result in an unwarranted invasion of personal privacy.
As such, you have asked that I "reconsider and request that
the information be provided to Mr. Raymo".
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I would like to offer the following comments re-
garding the situation that you have described.

First, the Committee is authorized to issue advisory
opinions; it does not have the capacity to compel an agency
to comply with the Freedom of Information Law or otherwise
make records available.

Second, I have contacted Ms. Bonnie Bettinger, the
Superintendent of Schools, on your behalf. 1In brief, it
is the contention of Ms. Bettinger that disclosure would
result in an unwarranted invasion of personal privacy
with respect to the author of the letter of recommendation,
the former superintendent, Bernier L. Mayo.

In all honesty, as I explalned to Ms. Bettinger;
the manner in which a court would view rights of access is
in my view unclear at this juncture. While the letter of
recommendation might pertain to Mr. Raymo, there may be
privacy considerations with regard to the author of the
letter of recommendation. Ms. Bettinger suggested that if
the subjects of letters of recommendations could gain
access to such records, supervisors would no longer be
willing to prepare letters of recommendation or that letters
of recommendations would not be prepared in a manner that
reflects the author's true sentiments. In short, if indivi-
duals could as a matter of course gain access to letters
of recommendation pertaining to them, it is possible that
such letters might not often be written.

In view of the foregoing, although I appreciate the
position that you have taken, based upon Ms. Bettinger's
contentions concerning the privacy of another, I do not
believe that I could in good faith advise that the letter
in question is clearly accessible as of right under the
Freedom of Information Law. Further, as stated previously,
this office does not have the authority to compel an agency,
such as the District, to make records available.

I regret that I cannot be of greater assistance.
Should any further questions arise, please feel free to

contact me.
Slm ’

Robert J. Freeman
Executive Director

RJF:s85s

cc: Bonnie Bettinger
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Third, if you were denied access to records, §89(4)
(a) of the Law states in relevant part that-

"[Alny person denied access to a
record may within thirty days appeal
in writing such denial to the head,
chief executive or governing body of
the entity, or the person therefor
designated by such head, chief exec~
utive, or governing body, who shall
within seven business days of the |
recelpt of such appeal fully exPlalnr
in writing to the person requesting
the record the reasons for further
denial, or provide access to the
record sought”. . o .

As such, if the denial occurred less than thlrﬁy days aoo,i
you may appeal to the head or governing body of the agency
or whomever has been de31gnated to determine appeals. :

Lastly, enclosed for your con51derat10n;are c0pies
of the Freedom of Information Law, regulations promulgated
by the Committee that govern the procedural aspects of the
Law, and an explanatory pamphlet that may be particularly
useful to you, for it contains sample letters of request
and appeal. | : R

I hope that I have been of some assistance. Should
any further guestions arise, please feel free to contact
me. :

Slncerelj,

Mﬁ\f@/\_

Robert J. Freeman
Executive Dlrector

RJF:ss

Enclosures
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Mr. Melvin F. DeFendini

241~-80-7286

1414 Hazen Street ‘
East Elmhurst /
Queens, NY 11370

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
adV1sory opinlon 1S based sol@ly upon the facts presented
in your corregpondence.

Dear Mr. DeFendini:

. I have received your letters of December 30 and 31
! thank you for your kind words.

Accordlng to your letters,you have tried for
,several months without success to obtain court records.
i
I would like to offer the following comments with
respect to the situation that you described.

First, it is emphasized that the courts and court
records fall outside the scope of the Freedom of Infor-
mation Law and the jurisdiction.of the Committee. Section
86 (3) of the Freedom of Information Law defines "agency"”
broadly, but excludes the judiciary. Section 86(l) of

* the Freedom of Information Law defines "judiciary" to
mean "...the courts of the state, including any municipal
or district court, whether or not of record." Conse~-
quently, it is reiterated that the Freedom of Information
Law does ‘not apply to the records in questlon.

e \

Second, there are, however, various other provi- e
sions of law that might be applicable. For instance, g
§255 of the Judiciary Law states that: e ~
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"[A] clerk of a court must, upon re-

- quest, and upon payment of, or offer

" to pay, the fees allowed by law, or,

if no fees are expressly allowed by
law, fees at the rate allowed to a
county clerk for a similar service,
diligently search the files, papers,
records, and dockets in his office;
and either make one or more trans-
cripts or certificates of change
therefrom, and certify to the
correctness thereof, and to the
search, or certify that a document
or paper, of which the custody
legally belongs to him, can not be
found."

In view of the foregoing, it is suggested that you direct
future requests for the records in which you are interested
to the clerk of the appropriate court.

Third, it is my understanding that minutes of pro-
ceedings are often not prepared for a lengthy period of
time following a proceeding. It is possible that the
records in which you are interested might not yet exist.

And lastly, it is recommended that you might want
to seek assistance from a group such a the Legal Aid
Society or Prisoners' Legal Services, for example. Per-
haps a representative of one of those organizations can
expedite the process of obtaining records on your behalf.

I regret that I cannot be of greater assistance.
Should any further gquestions arise, please feel free to

contact me. |
|

Sincerely,

Robert J. Freeman
Executive Director

RJF:jm
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Clare J. Lilholt

Executive Secretary

Civil Serwice Commission

City of Oneida

109 North Main Street

Oneida, NY 13421

The staff of the cOmmlttee on Publlc Access to Records is
authorized to issue advisory opinions, The ensuing staff
advisory opinion is based ‘solely upon the facts presented
in your correspondence,

Dear Ms. Lilholt:

I have received your letter of January 13 and
appreciate your interest in cpmpllance with the Freedom
of Information Law, ;

Enclosed for your consideratlon are copies of the

Freedom of Information Law, regulatlons that govern its

procedural 1mp1ementatlon, model regulatlons designed to
assist agencies in complylng,‘the Committee's latest
annual report on the Freedom of Information Law, which
includes an index to advisory opinions as well as a
summary of judicial determinations, and ten copies of a
pamphlet entitled "The Freedom of Information and Open
Meetings Laws...Qpening the Door".

Please note that the Freedom of Information Law
contains two recent amendments. One of the areas of
change concerns the treatment of records containing trade
secrets. However, the new provisions concerning trade

involves an addition to the Committee of an elected offi-
cial of a local government. The new member is Stephen .J.
Pawlinga, Mayor of Utica. '
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Lastly, you indicated that questions have been
raised regarding salaries. In this regard, I would like
to point out that §87(3) (b) of the Freedom of Information
Law requires that each agency, such as the City of Oneida,
shall maintain: '

“...a record setting forth the name,
public office address, title and
salary of every officer or employee
of the agency...”

In view of the language quoted above, each agency must
maintain on an ongoing basis a list of all employees with
their salaries, as well as the other information required
by §87(3) (b).

-

I hope that I have been of some assistance. Should
any questions arise, please feel free to contact me.

Sincerely,

S G

Robert J. Freeman
Executive Director

RJF:ss

Enclosures
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ROBERT J. FREEMAN

Douglas E. Lee e
| 75-A-1894
| Greenhaven Correctional Facility
| Stormville, New York 12582

B The staff of the Committee on Public Access to Records is
" authorized to issue advisory opinions. The ensuing staff
adv1sory opinion is based solely upon the facts;presented

in your correspondence,

Dear Mr. Lee:

I have received your letters of December 15, 17,
22 (2) and 25, each of which pertains to requests for
' records that you submitted under the Freedom of Information
Law to various agencies of New York State government. You
have requested with each letter that the Committee issue an
opinion under the Law with respect to your application,

I would like to offer the following comments with
respect to your correspondernce.

d First, among its various duties, the Committee on
Public Access to Records is responsible for advising with
respect to the Freedom of Information Law. However, the
limited staff of the Committee makes it impossible to
render an advisory opinion as a matter of course when an
initial request for records is made.

Second, your December 25 letter to Commissioner
Coughlin seeks information concerning the authorization for
several actions taken as a public official. To the extent
that records exist which are reflective of the Commissioner's
authority to act in a particular manner, they are in my view
available, for they would likely be found in various stat-
utory provisions. However, if there are no records re-
flective of authority to take specific action, the Com-
missioner would not be required to create such records in
response to a request made under the Freedom of Information

. Law [see Freedom of Information Law, §89(3)].
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I regret that I am unable to be of greater assistance
in this matter. :

Sincerely,

ROBERT J. FREEMAN
Executive Director

Pamela Petrie Baldasaro
Assistant to the Executive
Director

PPB:RJF:ss
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Mr. Richard Greenbherg

Staff Attorney

The Legal Aid Society

Criminal Appeals Bureau

Parole Revocation Defense Unit

15 Park Row - 20th Floor :
New York, New York 10038 :

The staff of the Committee on Public Access to Records is:
authorized to issue advisory opinions. The ensuing staff
adv1sory oplnlon is based solely upon the facts presented

‘ Dear Mr. Greenberg: /

As discussed dur1n§ our conversation of January 14,
; I am responding to your letter bf January 6 in which you.
| requested an advisory opinion. 3

1 You outlined your efforts to obtain access to records
pertaining to an inmate that you represent. To date,

| several requests have been made under the Freedom of Infor-

| mation Law to the Department of Correctional Services (DCS)
in order to obtain the contents of records pertaining to
your client, an inmate. The requests have apparently been
sent to Mr. Rodney Moody, the inmate records coordinator
of the Clinton Correctional Facility. However, both your
original request to Mr. Moody and your appeal were denied.
The basis for this denial was that you failed to reasonably
describe the records sought.

In an effort to address the objections set forth
by DCS, you submitted an additional request containing what
you believed was a more specific description of the records
in which you are interested. Nevertheless, a response was
not apparently received until several weeks had passed; you
- believe that a failure to respond within five days con-
stituted a violation of the Law.
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I would like to offer the following comments with
respect to your request for advice.

First, prior to a recent decision of the Court of
Appeals, it had been the policy of the Committee to comment
with respect to determinations rendered on apbeal when
there was disagreement with the determination. However,
in Matter of John P. v, Whelan | Ny 24 , (1981)1,
the Court questioned the Committee's authority to comment
once a determination on appeal has been rendered. 1In the
situation you described in your correspondence, however,
the denial was based on an alleged procedural defect; in
other words, in the opinion of DCS, you did not meet the
initial threshhold requirement of reasonably descriking
the records you are seeking. Consequently, a substantive
denial of your request under one or more of the eight
categories of deniable records listed in §87(2) (a) through
(h) of the Law was never considered. Therefore, it does
not appear that it would be 'inappropriate to comment given
the circumstances. '

(

Second, on your behalf, I have contacted Mr. Moody
in order to discuss the description he would consider to
be reasonable. After discussing both of your requestswith
Mr. Moody, it is my opinion that the specificity he believes
necessary goes beyond the language of the Law, i.e., that
records be "reasonably described" [see §89(3]]. Mr. Moody's
requirement of even more detall than that supplied in your
second request would in my view unfairly place any appli-
cant for records under the Freedom of Information Law in a
"Catch-22" situation. Stated differently, if one agreed
with Mr. Noody s contention, an applicant might be required
to have prior knowledge of the specific contents of every
record within a file without having been able to review
the contents and without assistance from a person having
custody of those records, I would like to point out, too,
that the provisions of the Freedom of Information Law as
originally enacted required an applicant to request
"identifiable" records [see original Law, §88(6)1. That
standard, however, was in my view changed to enable appli-
cants to avoid exactly the kind of situation that you have
encountered.

Additionally, Mr. Moody wrote in his January 11,
1982 letter to you that "your request is denied in.that the
records are not reasonably described and there are many
portions of an inmate's file which are exempt from disclo-
sure". In this regard, it is emphasized that the Freedom
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of Information Law places the burden of reviewing records
and determining rights of access upon an agency. The
introductory language of §87(2), as indicated earlier,
states that all records are available, except those records
or portions thereof falling within one or more grounds for
denial. Therefore, when an agency receives- a request for a
record, it is obliged to review the records sought in their
entirety to determine which portions, if any, fall within
the grounds for denial.

Thirxd, you have expressed concern that the Depart-
ment of Correctional Services has failed to respond within
the five business days as required under the Law.

With respect to the time limits for response to re-
quests, §89(3) of the Freedom of Information Law and §1401.5
of the Committee's regulations provide that an agency must
respond to a request within five business days of the receipt
of a request. The response can take one of three forms. It
can grant access, deny access, and if so, the denial should
be in writing stating the reasons, or the receipt of a
request may be acknowledged in writing if more than five

. days is necessary to review or locate the records and deter-
nine rights of access. When the receipt of the request is
acknowledged within five business days, the agency has ten
additional days to grant or deny access. Further, if no
response is given within five business days of receipt of a
-request or within ten days of the acknowledgment of the
receipt of a request, the request is considered "construc-
tively” denied [see regulations, §1401.7(b)].

In my view, a failure to respond within the desig-
nated time limits results in a denial of access that may be
appealed to the head of the agency or whomever is desig-
nated to determine appeals. That person or body has seven

. business days from the receipt of an appeal to render a
determination.” Moreover, copies of appeals and the
determinations that follow must be sent to the Committee
[see Freedom of Information Law, §89(4) (a)l.

In addition, it was held recently that when an ap-
peal is made but a determination is not rendered within
seven business days of the receipt of the appeal as reqguired
under §89(4) (a) of the Freedom of Information Law, the
appellant has exhausted his or her administrative remedies
and may initiate a challenge to a constructive denial of
access under Article 78 of the Civil Practice Law and Rules
@ [Floyd v. McGuire, 437 NYS 2d 886 (1981)1.
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Lastly, in your request for an opinion, you referenced
sections of the DCS regulations concerning access to inmate
records. Specifically, an inmate and his or her counsel
under §5.20 of the regulations promulgated by the Depart-
ment of Correctional Services may inspect and copy inmate
records. 1In my view, it appears that your request fulfills
the requirements of the Freedom of Information Law, as well
as those set forth in DCS regulations. Consequently, I
feel unable to advise .you further as to the manner in which
you could provide a better description of the records con-
; tained in the files in question so as to overcome Mr,.
| Moody's objection.

| I hope that I have been of some assistance. Should
f any further questions arise, please feel free to contact
me. .

‘ Sincerely,

| ROBERT J. FREEMAN
‘ Executive Director

'Pamela Petrie Baldasaro
Assistant to the Executive
Director

PPB:RJF:ss

cc: ‘r. Rodney Moody
Mr. Ramon Rodriguez, Esq.
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"{Alny person denied access to a record
may within thirty days appeal in writ-
ing such denial to the head, chief
executive or governing body of the
entity, or the person therefor desig-
nated by such head, chief executive, or
governing body, who shall within seven
business days of the receipt of such
appeal fully explain in writing to the
person requesting the record the
reasons for further denial, or provide
access to the record sought. In addi-
tion, each agency shall immediately
forward to the committee on public
access to records a copy of such ap-
peal and the determination thereon".

Moreover, under the regulations promulgated by the Committee
[see attached, §1401.7(b)], when records are denied, the:

"[Dlenial of access shall be in writ-
ing stating the reason therefor and
advising the person denied access of
his or her right to appeal to the
person or body established to hear
appeals, and that person or body shall
be identified by name, title, business
address and business telephone number”.

Second, assuming that records were requested and
not all of those sought were made available, I believe that
the records access officer was responsible for indicating
that records or portions thereof had been withheld. 1In
addition, the records access officer is responsible for
providing reasons for a denial [see regulations, §1401.2

(b) (3) (ii)].

Lastly, I have no knowledge of the contents of the
records in which you are interested or the nature of the
records that may have been withheld. As such, I could
not conjecture as to the sufficiency of the denial or
rights of access. However, should you decide to appeal
in accordance with §89(4) (a), which is quoted above, that
provision requires that a denial on appeal be "fully
explained” in writing. Further, perhaps after reviewing
the enclosed copy of the Freedom of Information Law, the
basis for the denial may become evident due to your famil-
iarity of the nature of the records sought.
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I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact
me.

Sincerely,

A A b

Robert J. Freeman
Executive Director

RJF:ss
Enclosures

cc: Mary Hays
Laureen Mar
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the state or any one or more munici-
palities thereof, except the judiciary
or the state legislature".

In my view, a fire district or its board of fire commis-
sioners would constitute an "agency" subject-to the Freedom
of Information Law in all respects. This contention is
based upon §174(6) of the Town Law, which states in rele-
vant part that "a fire district is a political subdivision
of the state and a district corporation..." Since the
definition of "agency" includes within its scope a "public
corporation", and since the definition of "public corpora-
tion" as defined in §66 of the General Construction Law
includes a "district corporation", a fire district in

my view clearly falls within the definition of "agency"

and is required to comply with the Freedom of Information
Law.

It is also noted that the state's highest court
held in 1980 that a volunteer fire company is also subject
to the Freedom of Information Law, even though it may be a
not-for-profit corporation [see Westchester Rockland
Newspapers v. Kimball, 50 NY 24 575 (1980)7.

Second, the Freedom of Information Law is based
upon a presumption of access. Stated differently, all
records of an agency are available, except to the extent
that records fall within one or more grounds for denial
appearing in §87(2) (a) through (h) (see attached, Freedom
of Information Law).

Based upon your description of the records in which
you are interested, it appears that only one of the eight
grounds for denial would be relevant. Specifically, I
direct your attention to §87(2) (g), which states that an
agency may withhold records that:

"...are inter-agency or intra-agency
materials which are not:

i statistical or factual tabulations
or data;

ii. instructions to staff that affect
the public; or

iii, final agency policy or determina-
tions..."




Mr. Jeff Converse
January 21, 1982
Page -3~

It is noted that the language gquoted above contains what
in effect is a double negative. While inter-agency or
intra-agency materials may be withheld, portions of such
materials consisting of statistical or factual information,
instructions to staff that affect the public, or final
agency policies or determinations must be made available.

In my view, records transmitted between officials
of the Fire District would constitute "intra-agency"
materials. Records transmitted between two agencies,
such as the Fire District and the New York City Fire
Department, would constitute "inter-agency" materials.
Nevertheless, as indicated above, statistical or factual
information, instructions to staff that affect the public,
or final agency policies or determinations found within
those materials must be made available, unless a different
ground for denial may properly be cited. Consequently,
if a request is made and denied on the basis that the
records consist of inter-agency or intra-agency materials,
it is suggested that an appeal be made in accordance with
§89 (4) (a) of the Law. In such an appeal, it should be

. stressed that portions of such materlals may be available
as of right.

Third, you asked whether a reguest under the
Freedom of Information Law could also be directed to the
New York City Fire Department. Based upon the explanation
of the definition of "agency" described in previous para-
graphs, the New York City Fire Department is also in my
opinion clearly an "agency" subject to the Law. Conse-
quently, it, too, would have the obligation of responding
to a request made under the Freedom of Information Law.

Lastly, in some instances, collective bargaining

agreements contain provisions regarding rights of access

* to personnel records on the part of the individuals to
whom the records pertain. Often contractual provisions may
~grant rights of access to individuals that exceed those
provided by the Freedom of Information Law. It is suggested
that you review the provisions of any collective bargaining
agreement that affects you, for it may contain provisions
which would enable you to view your personnel file, not-
withstanding the provisions of the Freedom of Information
Law.
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Mr. Jeff Converse
January 21, 1982
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I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact

me.
Sincerely,
)MJE YA
Robert J. Freeman
Executive Director
RJF:ss
Attachment

cc: Locust Valley Fire District
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In addition, even if the check stubs were in pos-
session of the District, I would agree with Mr. Ryan that
much of the information contained on check stubs might
justifiably be withheld on the ground that disclosure would
constitute a "unwarranted invasion of personal privacy"
pursuant to §87(2) (b) of the Freedom of Information Law.
The types of information contained on check stubs were
described in my earlier letter and need .not be reiterated
here. - -

Lastly, I would like to resubmit to you the sugges-
tion made in the letter of December 28. As stated in that
letter, §87(3) (b) of the Freedom of Information Law requires
that each agency, including a school district, shall main-
tain:

"a record setting forth the name,
public office address, title and
salary of every officer or employee
of the agency..."

The provision quoted above specifies that each agency must
maintain a payroll record containing the salaries of every
District employee. As such, to the extent that the payroll
records envisioned by §87(3) (b) continue to exist with re-
spect to the employees and the pay periods that you identi~
fied, those records would be available and would indicate
the "contract salary figures" for the individuals in ques-
tion. ' ’

I regret that I cannot be of greater assistance.
Should any further questions arise, please feel free to
contact me.

Sincerely,

T —
- Robert J. Freeman )
Executive Director

RJF:jm

cc: Roger Ryan
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consistently advised that a failure to complete a form
prescribed by an agency cannot constitute a valid basis
for withholding or delaying access to records; on the
contrary, any request made in writing that reasonably
describes the records sought should suffice.

Second, in the denial you received from Chief Singer
of the Greenburgh Police Department on December 21, 1981,
you were notified that:

"the jnformation you asked for in
your original request is 'overbroad'
and is prohibitive if it does not
identify the specific record”.

In this regard, the Freedom of Information Law indicates
that an applicant for records need not identify the records
sought with particularity; again, all that the Law reguires
is that a request "reasonably" describe the records sought.
An agency may ask for additional identifying information

if a request appears to be overly broad. However, if Mr.
Singer believes that an individual must specifically
describe the records sought, that, in my opinion, would
require a more stringent standard than that of reasonably
describing records as stated in the Law.

Enclosed is a copy of the regulations promulgated
by the Committee which govern the procedural aspects of
the Law. Of relevance to your question is §1401.2(b) (2),
which states that one of the duties of a designated records
access officer is to "Assist the requester in identifying
requested records, if necessary".

It is emphasized that the Freedom of Information Law
places the burden of reviewing records and determining
rights of access upon an agency, such as the Police Depart-
ment of the Town of Greenburgh. Moreover, the introductory
language of §87(2) of the Law states that all records are
available, except those records or portions thereof falling
within one or more grounds for denial. Therefore, when an
agency receives a'request for a record, even if the greater
detail is needed, it is in my view obligated to review the
records sought in their entirety in order to determine
which portions, if any, fall within the grounds for denial.
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Third, you expressed concern regarding what you
consider to be a two-step appeal procedure required by the
Town of Creenburgh. On the application form you were re-
quired to complete, there is a statement indicating that
an appeal of a denial must be directed to the Chief of
Police. However, the Chief of Police in his December 21
letter informed you that a local law requires you to direct
another appeal to the Town Board. In my view, a two-step
appeal procedure following an initial denial would violate
the Freedom of Information Law. Section 89(4) (a) of the
Law states in relevant part that:

“...any person denied access to a record
may within thirty days appeal in writing
such denial to the head, chief execu-
tive or governing body of the entity,
or the person therefor designated by
such head, chief executive, or gov-
erning body, who shall within seven
business days of the receipt of such
appeal fully explain in writing to the
person requesting the record

the reasons for further denial, or
provide access to the record sought".

In view of the foregoing, there is no statutory authority
of which I am aware by which a municipality can include an
additional appeal level by enactment of a local law.

Fourth, with respect to the five dollar per page fee
for photocopying assessed by the Town of Greenburgh, as a
general rule, the Freedom of Information Law permits an
agency to charge no more than twenty-five cents per photo-
copy. Section 87(1) (b) (iii) of the Freedom of Information
Law (see attached) states that an agency, such as the Town
of Greenburgh, must adopt procedures concerning a number of
subjects, including:

"...the fees for copies of records
which shall not exceed twenty-five
cents per photocopy not in excess of
nine inches by fourteen inches, or
the actual cost of reproducing any
other record, except when a different
fee is otherwise prescribed by law".
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, It is noted that an agency may assess a fee in
excess of twenty-five cents per photocopy "when a different
fee is otherwise prescribed by law". A problem that has
arisen with respect to the gquoted provision is that the
term "law" may include not only acts passed by the State
Legislature, but also ordinances and local laws, for in-
stance. Therefore, if, for example, the fee of five dollars
per photocopy is based upon an ordinance or local law
adopted by the Town of Greenburgh, that fee is in my
opinion valid and legal. However, if the fee is based on
policy rather than any provision of law, I believe that the
maximum fee that may be assessed is twenty-five cents per
photocopy.

It is suggested that you attempt to determine the
basis for the fee in question by requesting and reviewing
any ordinances or local laws concerning fees for photo-
copies. Further, it is noted at this juncture that §1401.8
of the regulations promulgated by the Committee precludes
an agency from assessing a search fee (see attached).

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact
me.

Sincerely,

ROBERT J. FREEMAN
Executive Director

Pamela Petrie Baldasaro
Assistant to the Executive
Director

PPB:RJF:s8
Attachments

cc: Chief Donald Singer
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ROBERT J. FREEMAN

Barry Coker

78 B 1358

354 Hunter Street
Ossining, NY 10562

authorized to issue adv1sory opinions. The ensuing staff
advisory opinion is based solely upon the facts presented
in your correspondence.

Dear Mr. Coker:

: I have received both of your items of recent cor-
respondence. In this regard, I would like to offer the
following comments with respect to the difficulties you
have encountered in contacting various law enforcement
agencies in New York.

First, you wrote that you have attempted to obtain
various items in the nature of personal belongings believed
to be in the possession of a correctional facility at
which you were preV1ously housed. Although I would like to
assist you, it is noted that the jurisdiction of the Com-
mittee is limited to providing advice regarding rights of
access to records under the Freedom of Information Law.
Consequently, the only advice that I can offer is that you
write the Rikers Island facility and submit a request under
the Freedom of Information Law for any documents that might
contain information regarding personal effects. If there
is a property clerk, you might inquire directly to that
‘person regarding the status or location of your personal
effects. =

Second, as Mr. Freeman indicated in his letter of
December 31, the problems you have encountered with
respect to your conviction may require legal adV1ce which
is also beyond the jurisdiction of the Committee. Perhaps
a representative of Prisoners' Legal Services or a legal
aid group could provide you with assistance of that nature.

b3
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Lastly, it appears that you may be confused with
regard to the responsibility of the Committee. As intimated
earlier, the Committee issues written and oral advisory
opinions under both the Freedom of Information and Open
Meetings Laws. Although the Committee advises units of

~government in New York State as to the implementation of
the Open Meetings Law, it does not conduct or attend
meetings of the thousands of public bodies that exist
throughout the state..

; I regret that I am unable to be of any further
# assistance.

Sincerely,

ROBERT J. FREEMAN
Executive Director

ey e

Pamela Petrie Baldasaro
Assistant to the Executive
Director

PPB:RJF:ss

M
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Frank L. Schneider
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First, your inguiry to the clerk was presented in
the form of a question rather than a request for records.
It is emphasized that the Freedom of Information Law is a
statute under which an individual may request records; it
is not in my view a vehicle under which an individual can
request "information" that may not exist in the form of a
record or records. ’

Second, as intimated above, it is also noted that
an agency, such as a village, is not generally required to
create records in response to a request [see attached,
Freedom of Information Law, §89(3)]. As such, if a
request is made for "information" that does not exist in
the form of a record or records, an agency would not be
obliged to create a new record in response to a request.

& o And third, as suggested during our telephone con-

R , versation, it is recommended that you resubmit a new re-

- quest that would conform with the regquirements of the

= Freedom of Information Law. Stated differently, rather
than raising a question, perhaps a request could be made

i for records. For instance, a request might be made for

‘ . records or portions thereof reflective of the private use

: of village owned vehicles.

Lastly, enclosed for your consideration is a pamphlet
entitled "The Freedom of Information and Open Meetings
Laws...Opening the Door". The pamphlet may be particularly
useful to you, for it contains sample letters of regquest and
appeal.

I hope that I have been of some assistance. Should
any further gquestions arise, please feel freeé to contact

me.
. Sincerely,
Mﬁ&fw\
Robert J. Freeman
Executive Director
. RJF:ss
-t .
Attachment

. cc: Evan Stephens, Village Clerk
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In response, although the Acting Town Attorney assured
you that records would be made available upon your speci-
fication of the documents in which you are interested,

he indicated that the Town is not required to compile
documents on your behalf.

I would like to offer the following comments and
observations with respect to your correspondence.

First, I agree with the statement of the Town
Attorney that, as a general rule, an agency, such as
the Town, need not create records or a “compilation”
on behalf of an applicant. In this regard, I direct
your attention to §89(3) of the Freedom of Information
Law (see attached), which states that, unless otherwise
provided, an agency is not obligated to create a record
in response to a request.

With regard to your request, items 2 and 3 involve
the "total" amounts of revenue sharing funds and costs
of renovation of the Town Municipal Building. Under the
circumstances, if there is no record indicating a "total”,
the Town would not be required to create such a record -
on your behalf. Nevertheless, individual records regard-
ing revenue sharing or the cost of renovation, for exam-
ple, would in my view be available and might enable you
to compile the figures yourself to create a total.

Second, I do not believe that the Freedom of Infor-
mation Law requires you to "specify" the records in which
you are interested. It is noted in this regard that the
Freedom of Information Law as originally enacted stated
that an applicant for records was required to seek
"identifiable" records [original Freedom of Information
Law, §88(6)]. Nevertheless, one among a series of amend-
ments to the Law that became effective on January 1, 1978,
provides that an applicant must "reasonably describe"
the records in which he or she is interested ([see §89(3)].
Consequently, I do not believe that an individual must
identify with particularity the record or records in which
he or she is interested. Once again, a request for re-
cords "reasonably described" should be sufficient.

Lastly, the Town Attorney made reference to the
Town Supervisor, who acts as the chief financial officer
of the Town and maintains custody of bills and vouchers.
In this regard, I would like to direct your attention
to §29 of the Town Law, which in subdivision (4) states
that the town supervisor:
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| "[Slhall keep an accurate and complete
account of the receipt and disbursement
of all moneys which shall come into his
hands by virtue of his office, in books
of account in the form prescribed by
the state department of audit and control
for all expenditures under the highway
law and in books of account provided by N
the town for all other expenditures. "
Such books of account shall be public
records, open and available for inspec-
tion at all reasonable hours of the

day, and, upon the expiration of his

term, shall be filed in the office of

the town clerk."

Based upon the provision quoted above, it is suggested
that you might want to resubmit a request.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

b

Sincerely,

/
"' - S
.'} y . )
Pl £ {

Robert J. Freeman
Executive Director

RJF:jm

Enc.

cc: Vincent Rossi, Sr.
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the procedural implementation of the Law. In turn, §87(1)
(a) of the Law requires the governing bddy of each public
corporation, such as a village, to promulgate rules and
requlations in conformity with those developed by the
Committee. The Committee's regulations |include provisions
regarding the establishment of rules under which an agency
may assess fees. From my perspective, if the village of
Scarsdale has adopted rules under the Fﬂeedom of Information
Law that establish fees for photocopylng, such rules should

be carried out uniformly. '

Your third gquestion is based upon your understanding
that you are: |
"...entitled to minutes consisting of
a record or summary of all motions,
proposals, resolutions, and any matter
formally voted upon the the Vote there-
on" (emphasis yours). ;
In conjunction with your statement, you have asked whether
you may request a "summary", or whether you must "take a
full set of working minutes". Here I direct your attention
to §101(1) of the Open Meetings Law, wh#ch states that:

|

"[M]inutes shall be taken at all open

meetings of a public body which shall

consist of a record or summary of all

motions, proposals, resolutipns and

any other matter formally voted upon

and the vote thereon." |
In my opinion, the language quoted above provides basic
requirements concerning the contents of minutes. Further,
even though minutes need not consist of a verbatim trans-
cript or contain reference to all comments made during an
open meeting, more information than that required by §101
(1) may be present in minutes. Moreover, I believe that
a public body has the option of creating either a record
or a summary. Consedquently, if the midutes consist of a
lengthy record and no summary is prepared, there would be
no obligation on the part of a public body to create a
summary in lieu of or in addition to o%her records.

{
H
|

|

|
% ek e
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I would also like to point out that &dn applicant for
records may inspect accessible records at ng cost. The
fees that may be assessed arise only when an individual
seeks photocopies of records. Therefore, it may be
worthwhile in some instances to inspect recgrds in order
to determine whether you want a document copied in its
entirety, or whether portions of a document may be suffi-
cient for your purposes. For instance, if. after reviewing
a document of thirty pages, you find that you are inter-
ested only in ten pages, you may reguest ph¢tocop1es of
the ten pages, thereby diminishing the fees ‘that might
otherwise be assessed.

I would also like to offer the following comments
with respect to certain aspects of the other correspondence
that you have forwarded to the Committee.

First, it is important to note that the Freedom of
Information Law is an access to records law, Stated in
another way, the Law grants access to certain existing
records and is not a vehicle under which a unit of govern-
ment must provide "information" that does not exist in
the form of a record or records. Further, §8°(3) of the
Law states in relevant part that, as a general rule, an
agency is not required to create records on: behalf of an

applicant. As such, if an individual requegts "information"

that does not appear in the form of a record or records,
the agency in receipt of the request would hot be obliged
to create a new record on behalf of the applicant.

Second, at the beginning of §89(3), the Law states
that an applicant must submit a request for records
"reasonably described". Based upon the quoted language,
it is clear that an applicant for a record need not iden-
tify with particularity the record in which he or she is
specifically interested. However, a request is in my view
required to "reasonably describe" the records sought in
order to enable the agency to determine which record or
records are being requested. }

Third, there appears to have been an implicit
reference to the requirement that an agency create a list
of records. Here I direct your attention to §87(3) (c) of
the Freedom of Information Law, which states that an
agency shall maintain: |

"...a reasonably detailed current list
by subject matter, of all records in
the possession of the agency, whether
or not available under this article".

T T TR P P T e 4 A T LR e I T gt [ T e g g e
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Based upon the language quoted above, I do not ﬂelleve
that an agency is required to create an index that iden-
tifies all of its records individually; on the qontrary,
as the Law indicates, I believe that a subject matter list
must identify categories of records in posseSS1on of an
agency, by subject matter, in reasonable detail.

[
1

Lastly, there also appears to be a questLon regarding
the time limits within which an agency is required to respond
to a request. 1In this regard, §89(3) of the Fregedom of
Information Law and §1401.5 of the Committee's regulations
provide that an agency must respond to a request within
five business days of the receipt of a request.  The response
can take one of three forms. It can grant access, deny
access, and if so, the denial should be in writing stating
the reasons, or the receipt of a request may be acknow-
ledged in writing if more than five days is necessary to
review or locate the records and determine rights of access.
When the receipt of the request is acknowledged within five
business days, the agency has ten additional days to grant
or deny access. Further, if no response is given within
five business days of receipt of a request or within ten
days of the acknowledgment of the receipt of a request, the
request is considered "constructively" denied [see regu-
lations, §1401.7(b)]. ;

In my view, a failure to respond within fhe desig-
nated time limits results in a denial of access|that may
be appealed to the head of the agency or whomever is desig-
nated to determine appeals. That person or body has seven
business days from the receipt of an appeal to render a
determination. Moreover, copies of appeals and| the deter-
minations that follow must be sent to the Committee [see
Freedom of Information Law, §89(4) (a)]. {

I hope that I have been of some assistanbe. Should
any further questlons arise, please feel free to contact
me. :

Sincerely, i

N

Chod T v

Robert J. Freeman g
Executive Director |

RJF:ss

|
|
cc: Lowell Tooley |
James Emery }
|
i
|
i
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was some specific knowledge of a recordkeeping system

and the exact nature of records in possession of an agency

As a consequence, one among a series of amendments to

the Freedom of Information Law that became effective on

January 1, 1978, involved a provision that now requires an |

applicant to merely "reasonably describe" the records in

which he or she is interested. Therefore, it is inmy

opinion clear that an applicant for records need not o N

"identify" the records sought in detail;: on the contrary,J
Y

I believe that any request made in writing that "reasonab
describes" the records sought should be sufficient. |

In addition, I would like to point out that the
records in which you are interested have long been avail-
able under a different provision of law. Specifically, oy
§51 of the General Municipal Law has for decades granted
access to:

"All books of minutes, entry or account,
and the books, vills, wvouchers, checks,
contracts or other papers connected with
or used or filed in the office of, or
with any officer, board or commission
acting for or on behalf of any county,
town, village or municipal corporation
in this state..."

Further, §89(6) of the Freedom of Information Law provideF
that: o

construed to limit or abridge any other-
wise available right of access at law

"[Nlothing in this article shall be [
|
or in equity of any party to records." i

Stated differently, if a provision of law other than thef

Freedom of Information Law grants access to records, nothing
in the Freedom of Information Law could be cited to dlmldlsh
rights of access granted by those provisions. f

!

|

In order to ensure that the advice prov1ded herein
is available to Greene County, a copy of this opinion w111
be sent to the County Clerk. |

i
I hope that I have been of some assistance. Should

any further questions arise, please feel free to contact|me. <
Sincerely,
: Robert J. Freeman | L
RIF:jm i i r | A
phye JCounty Clerk Executive Directo :
ﬂ
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Second, I contacted the Office of Counsel of the
State Banking Department on your behalf. In this regard,
I was informed that, in some instances, annual reports
submitted to the Banking Department contain references to
the types of investments in which you are interested. It
: is stressed, however, that the degree of detail included
‘ in annual reports apparently differs. While some banks
1 might include the specificity in which you are interested
J in their reports, others may not.

Nevertheless, in order to request copies of annual
/ reports, it is suggested that you write to:

| New York State Banking Department
Thrift Division

| Two World Trade Center
New York, New York 10047

If you would prefer to telephone the Thrift Division,
it can be reached at (212)488-2383.

I hope that I have :been of some assistance. Should
. any further guestions arise, please feel free to contact
me.

Sincerely,

P\M (R ——

Robert J. Freeman
Executive Director

RIF:ss
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‘With respect to your first area of 1nqu1ry, it is
noted that one of the grounds for denial appearing in the
Freedom of Information Law permits an agency to withhold
- records or: -portions thereof when disclosure would result
~in “an unwarranted invasion of personal privacy" [see
attached Freedom of Information Law, §87(2)(b)]l. In my
~wiew, it may often be difficult to make determinations with
respect to issues dealing with privacy. Since the Law
permits an agency to withhold records when disclosure would
result in an unwarranted invasion of personal privacy, I
believe that it is clear that there must be instances in
which disclosure would result in a permissible invasion of
personal privacy. Nevertheless, often reasonable people
may differ with respect to the effects of disclosure. For
instance, one individual might view a specific item of
personal information and contend that disclosure would be
offensive, thereby resulting in an unwarranted invasion of
personal privacy. An equally reasonable person, however,
might view the same record and contend that disclosure
would be innocuous. In such an instance, disclosure in
the view of the second person might result in a permissible
invasion of privacy.

Although I do not have the benefit of reviewing the
record in which you are interested and, therefore, could
not substitute my personal judgment in lieu of Mr. Bittle's,
if indeed the only information that you would obtain by
means of the record in question involves a date of response,
it would in my view be questionable whether the ground
for denial offered by Mr. Bittle was appropriately asserted.

Further, as indicated in the ensuing paragraphs, a
denial may be appealed to the head or governing body of an
agency. Under the circumstances, you might want to resubmit
a request and appeal a denial of access to the person or
body designated to determine appeals for the Office of
Mental Health. Please note that an appeal may be made
within thirty days of an initial denial of access [see
attached, Freedom of Information Law, §89(4)(a)l.

Your second question concerns a situation in which
a request is "simply ignored”.

In this regard, I would like to point out that the
Freedom of Information Law and the regulations promulgated
by the Committee, which govern the procedural aspects of
the Law, provide direction regarding the time limits for
a response. Specifically, §89(3) of the Freedom of Infor-
mation Law and §1401.5 of the Committee's regulations
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provide that an agency must respond to a request w1thin five -
~ business days of the receipt of a request. 7%he respopse .
~*anggrant access, deny.
access, and if so, the denial’ hould ' g statin
the reasons, or the receipt of a ret
in writ;ng if more than five days is ¢
locate the records’ and determlne ri.hts ofﬁaccessﬁ it

»5bu51ness days, the agency ‘has ten addi ;
or deny access. Further, if no response’is given»Withln
five business days of receipt of a request or within ten
days of the acknowledgment of the receipt of a request,
the request is considered "constructively" denied [see
regulations, §1401.7(b)].

In my view, a failure to respond within the desig-
nated time limits results in a denial of access that may be
appealed to the head of the agency or whomever is designa-
ted to determine appeals. That person or body has seven
business days from the receipt of an appeal to render a
determination. Moreover, copies of appeals and the deter-
minations that follow must be sent to the Committee [see
Freedom of Information Law, §89(4)f{a)l.

In addition, it was held recently that when an
appeal is made but a determination is not rendered within
seven business days of the receipt of the appeal as required
under §89(4) (a) of the Freedom of Information Law, the
appellant has exhausted his or her administrative remedies
and may initiate a challenge to a constructive denial of
access under Article 78 of the Civil Practice Law and Rules
{Floyd v. McGuire, 437 NYS 24 886 (1981)1].

I hope that I have been of some assistance. Should
any further questions arise, please feel free .to contact me.

Sincerely,

Lome—

Robert J. Freeman
Executive Director

RJF:ss

Attachment

cc: Jamie Benfield
Peter Bittle







Paul J. Baroncelli, Esq.
February 1, 1982
Page -2-

Second, in my opinion, the issues present in the
Zanger case, supra, may have been somewhat different from
the situation that you have described. As I understood

the situation in Zanger, a request had been made for a

voluminous amount of information, in terms of both the
number of records and their contents. Questions were
also raised regarding the specificity of the request and
the degree to which records sought were "reasonably des-~
cribed" as required by §89(3) of the Freedom of Informa-
tion Law. Unless I am mistaken, there was never a ques-
tion regarding whether or not records existed in Zanger.
Further, it is noted that an advisory opinion was prepared
at the request of Ms. Zanger prior to the initiation of a
judicial proceeding. One of the thrusts of that opinion
(see enclosed) was that an agency in receipt of a request
under the Freedom of Information Law is required to re-
view records sought in their entirety to determine which
portions, if any, may justifiably be withheld under one
or more of the eight grounds for denial appearing in
§87(2). sStated differently, in Zanger, the issue in my
view dealt with the responsibility of an agency to review
existing records to determine which portions, if any,
could be withheld, notwithstanding the time and effort
such a review might entail. In the case of the informa-
tion in which you are interested, it appears, based upon
the agencies' responses, that data contained within a
series of records would have to be culled out of those
records and prepared as a new record in order to present
to you the "information" that you are seeking.

Under the circumstances, I could not conjecture
as to the response that a court might offer with respect
to your situation. On the one hand, it is possible that
a court might conclude that an agency is not required to
review or "research" numerous records in order to prepare
or make available from those records the information that
you are seeking. On the other hand, it is possible that
a court might require the agency to review records falling
within the categories of your request and produce copies
of those portions of the records that you are seeking to
the extent that no ground for denial would be applicable.

I regret that I cannot be of greater assistance.
Should any further questions arise, please feel free to
contact me.

Sincerely,

Robert J. Freeman

RJF:3jm Executive Director
Enc.
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Ms. Vivien Maisey

Adult Services Librarian

Haverstraw King's Daughters
Public Library

Haverstraw, New York 10927

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
advisory opinion is based solely upon the facts presented
in your correspondence.

Dear Ms. Maisey:
. I have received your letter of January 18, 1982.

You raised several questions with respect to my
presentation before the Rockland County Librarians Asso-
ciation on January 20. In particular, you requested advice
in six areas dealing with the Freedom of Information and
Open Meetings Laws.

I would like to offer the following comments in
response to the questions you raised. For purposes of
consistency, I will limit my remarks under these two laws
to records and meetings of a public library and assume that
such a library would be subject to both the Freedom of
Information and Open Meetings Laws.

First, you wrote that you are interested in the
types of personnel information that are accessible under
the Freedom of Information Law. As indicated during my
discussion, there have been several judicial determinations
on that subject. Those decisions indicate that, as a
general rule, public employees enjoy a lesser right to
privacy than any other identifiable group, for the courts
have found that public employees must be more accountable
than any other group. Moreover, the courts have held, in
brief, that records which are relevant to the performance

. of a public employee's official duties are available, for
disclosure in such instances would result in a permissible
rather than an unwarranted invasion of personal privacy
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[see e.g., Farrell v. Village Board of Trustees, 372 NYS
2d 205 (1975); Gannett Co. v. County of Monroe, 59 AD 2d
309 (1977); aff'd 45 NY 24 954 (1978); Montes v. State,.
406 NYS 2d 664 (Court of Claims, 1978); and Steinmetz v.
Board of Education, East Moriches, Sup. Ct., Suffolk Cty.,
NYLJ, October 30, 1980]. Conversely, it has been held that
records or portions thereof that are irrelevant to the
performance of a public employee's official duties are
deniable, for disclosure in such circumstances would
result in an unwarranted invasion of personal privacy

[see Wool, Matter of, Sup. Ct., Nassau Cty., NYLJ, Nov.
22, 1977]}.

With respect to specific information that may be
requested under the Freedom of Information Law, it is
suggested that an employee's identification, social security
or retirement numbers likely have no bearing upon the manner
in which the public employees to whom the numbers relate
perform their official duties. Consequently, based upon
extant case law, it appears that such information could be
withheld on the ground that disclosure would result in an
unwarranted invasion of personal privacy.

On the other hand, items such as the name, title,
salary and similar information are relevant to the manner
in which public employees perform their duties. Conse-
guently, I believe that those items must be made availakble
upon request under the Freedom of Information Law.

It is also important to point out that §87(3) (b)
of the Freedom of Information Law requires each agency to
maintain a payroll record that identifies each employee
of an agency by name, public office address, title and
salary.

Another possible ground for denial relative to
personnel records might be §87(2) (g), which permits an
agency to withhold records that:

"...are inter-agency or intra-agency
materials which are not:

i. statistical or factual tabulations
or data;

ii. instructions to staff that affect
the public; or

iii. final agency policy or determina-
tions..."
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It is noted that the language cited above contains what in
effect is a double negative. While inter-agency or intra-
agency materials may be withheld, portions of such mater-
ials consisting of statistical or factual information,
instructions to staff that affect the public, or final
agency policies or determinations must be made available.
Materials that may be withheld under the cited provision
might include memoranda containing advice, suggestions,
recommendations and similar comments of an advisory nature.

Second, you have requested clarification with respect
to a request made by telephone for information contained
in a reference document known as a "criss-cross directory"
If I understand the use of this directory, it appears that
telephone reguests for names and addresses of local resi-
dents are made to librarians, who are required to locate
the directory information sought. Nevertheless, under
§89(3) of the Freedom of Information Law, an agency may
require that a request be made in writing. As such, it
appears that there may be three options: a response may
(but need not) be given by phone, you may reqguire that a
request be made in writing, or you may provide access to
the directory at the library itself.

.Third, you have requested information regarding
circulation records. As I discussed during the meeting,
Assembly bill number 5935-B has been introduced again in
the Legislature. If this bill is enacted, it would make
personally identifying information contained in 11brary
circulation records confidential.

Notwithstanding the status of the bill to which
reference was made, it has been advised that circulation
records may likely be withheld under §87(2) (b) of the
Freedom of Information Law, which enables an agency to
withhold records when disclosure would result in an un-
warranted invasion of personal privacy (see attached, an
earlier opinion on the subject).

Fourth, you have inguired as to the applicability
of the Open Meetings Law to a "regular board of trustees
meeting"” as well as meetings of staff librarians. Addi-
tionally, you expressed concern that the taking of a vote
during a meeting determines whether or not the Open Meetings
Law applies. In my view, the meetings of public library
trustees are subject to the Open Meetings Law, but meetings
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of staff librarians of such a library would fall outside
the scope of the Law. In this regard, §97(2) of the Open
Meetings Law, as amended, defines "public body" to mean:

"...any entity, for which a quorum is
required in order to conduct public
business and which consists of two or
more members, performing a governmental
function for the state or for an agency
or department thereof, or for a public
corporation as defined in section sixty-
six of the general construction law, or
committee or subcommittee or other
similar body of such public body".

In view of the definition, the board of a library, i.e.,
the trustees, would in my opinion constitute a "public
body". Staff, however, would not in my opinion constitute
an "entity" that deliberates, collectively, as a body.

Further, the definition of "meeting" appearing in
§97(1) of the Open Meetings Law has been interpreted
expansively by the courts. In a landmark decision rendered
in 1978, the Court of Appeals, the State's highest court,
held that the definition of "meeting" encompasses any
situation in which a guorum of a public body convenes for
the purpose of discussing public business. The decision
specified that the Open Meetings Law and its definition of
"meeting" are applicable whether or not there is an intent
to take action and regardless of the manner in which a
gathering may be characterized [see Orange County Publica-
tions, Division of Ottaway Newspapers, Inc. v. Council of
the City of MNewburgh, 60 AD 2d 409, aff'd 45 NY 24 947
(1978)]. Trerefore, a meeting of a library board of
library trustees would in my view be subject to the Open
Meetings Law whether or not a vote occurs or is intended
to be taken during a meeting.

Fifth, §99 of the Open Meetings Law requires that
all meetings of a public body be preceded by notice. Sub-
division (1) of §99 pertains to meetings scheduled at least
a week in advance and requires that notice be given to the
news media (at least two) and posted in one or more desig-
nated, conspicuous public locations not less than seventy-
two hours prior to such meetings. Subdivision (2) of §99
pertains to meetings scheduled less than a week in advance
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and requires that notice be given in the same manner as
prescribed in subdivision (1) "to the extent practicable"

at a reasonable time prior to such meetings. As such, it

is clear that notice must be given to the news media, and to
the public by means of posting, prior to all meetings,
whether regularly scheduled or otherwise. To reiterate,
since staff meetings are not subject to the Open Meetings
Law, such a group would not be subject to the notice
requirements set forth in §99 of the Law.

Sixth, you made reference to remarks I made with
respect to the requirements concerning minutes. Under the
Law, each public body is required to create minutes. Here
I direct your attention to §101(1) of the Open Meetings Law,
which states that:

"[M]inutes shall be taken at all open
meetings of a public body which shall
consist of a record or summary of all
motions, proposals, resolutions and
any other matter formally voted upon
and the vote thereon".

Further, §101(3) requires that minutes of open meet-
ings be compiled and made available to the public within
two weeks of such meetings. Based upon the direction given
in §101(1), minutes need not consist of a verbatim trans-
cript of all comments made at an open meeting. As indicated
in the cited provision, minutes of open meetings must,
however, include reference to all motions, proposals,
resolutions, matters voted upon, the date and the vote.

Therefore, any formal action taken by a public body
such as a library board of trustees, must be reflected in
the minutes of both the open and closed portions (i.e.,
executive sessions) of a meeting. Failure to record formal
decisions of such public bodies could possibly result in
confusion, particularly if the public body took action
without documenting the authorization to do so. It is
also noted that, to the extent that minutes of an executive
session contain information falling within one of the eight
categories of deniable records under the Freedom of Infor-
mation Law, which I discussed in detail, they could properly
be withheld.

Lastly, I am enclosing a copy of the lecture outline
that you requested. If you have any further guestions or
need additional clarification, please feel free to call or
write.
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Thank you for your kind words regarding my presen-
tation; I enjoyed the gquestions that were generated by
your very lively group!

Sincerely,

ROBERT J. FREEMAN
Executive Director

Pamela Petrie Baldasaro
Assistant to the Executive
Director

PPB:RJF:ss

Enclosures
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Mr. John Batts
81-A-6050
"-A-Block -~ K=-207
354 Hunter Street
Ossining, NY 10562

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
adv1sory opinlon 1s based solely upon the facts presented :
in _your correspondence. _ N

Dear Mr. Batts:

. : | I have received your letter of January 21.

, In your letter, you explained your siutation with
respect to sentencing and requested information regarding
the work release program.

Please be advised that the Committee on Public
- Access to Records is responsible for advising with respect
to the Freedom of Information Law. As such, the Committee
does not maintain possession of records generally, such as
those in which you are interested.

Nevertheless, I would like to offer the following
suggestions. ‘ / ‘

First, the laws regarding the work release program
for state correctional institutions are found in §§851
“through 861 of the Correction Law. It is suggested that
you review a copy of the Correction Law at your facility
to become familiar with the applicable provisions of law.
If you cannot obtain a copy of the Correction Law at your
facility, please contact me and I w111 obtain copies of- ;
the approprlate prOVlSlOnS. : < ik

AT AT S BTN
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rvices, is required to develop regulations consistent .
th those of the Committee. In this regard,kl have en—:
osed a. copy of the regulatlons regardlng access to

 Robert J. Freeman
Executive Director

. moRum

. Enclosure

% turn, each agency, such as the Department of Correctlonalg‘]‘7?ﬁ
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Mr. John Chronin 81A~4090
Mid-Orange Correctional Facility
900 Kings Highway

Warwick, NY 10990

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
advisory opinion is based solely upon the facts presented
'in your correspondence.

Dear Mr. Chronin:

I have received your letter of January 29, in which
. you requested various records under the Freedom of Informa-
tion Law. Specifically, you appear to be seeking access to
information you believe is in possession of the Federal
Bureau of Investigation (FBI), as well as information in
possession of agencies of government in New York obtained
from confidential informants which may pertain to yourself.

I would like to offer the following comments with
respect to your request.

First, please be advised that the Committee on
Public Access to Records is responsible for providing
advice under the Freedom of Information Law. The Committee,
however, does not have possession of records generally, such
as those in which you are interested.

Second, it would appear that the records in guestion,
to the extent that they exist, would likely be in posses-
sion of various state or federal law enforcement officials,
including those to which you referred in your letter. 2s
such, it is suggested that you renew your requests and
direct them to the specific state and federal agencies
believed to have possession of the records.

Third, I would like to point out that §87(2) (e)
. (iii) of the Freedom of Information Law permits an agency
to withhold records compiled for law enforcement purposes
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which, if disclosed, would "identify confidential infor-
mation relating to a criminal investigation”. Additionally,
§87(2) (f) of the Law also authorizes an agency to withhkold
records or portions of records when disclosure would
"endanger the life or safety of any person".

Fourth, with respect to information that may be in
possession of federal agencies, such as the FBI, it is
suggested that you direct your regquests to the particular
agencies in accordance with the federal Freedom of Infor-
mation Act (FOIA).

I regret that I cannot be of any greater assistance.
Should any further questions arise, please feel free to
contact me.

Sincerely,

ROBERT J. FPEEMAN
Executive Director

are O @w f@@&u o

Pamela Petrie Baldasaro
Assistant to the Executive
Director

PPB:RJF:sS
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meeting. Further, while it may be common practice for
many public bodies to distribute agendas at or prior to
meetings, I know of no provision of law that requires that
an agenda be prepared in advance of a meeting.

Second and perhaps most importantly, the Freedom of
Information Law is a statute that grants access to certain
existing records. As a general rule, §89(3) of the Law
states that an agency, such as a school district, is not
required to create a record in response to a reguest on
behalf of an applicant.

In this regard, several of your requests contain
inquiries involving information that may be derived from
a number of records in possession of the School District,
but that may not appear in any single record. In such a
situation, the District would not in my view be reguired
to review its records and prepare a compilation or total
based upon information contained within a number of records.
In the context of your correspondence, several requests
involve the total interest on cash investments deposited
with particular banks for specified periods. While records
pertaining to the investments of the District would in my
view be available, if no individual record exists with
respect to the interest earned for a particular time period,
I do not believe that the School District would be reguired
to tabulate the amount of interest for that period in re-
sponse to your request.

Lastly, I would like to emphasize that the District,
pursuant to regulations promulgated by the Commissioner of
Education, is required to follow prescribed rules regarding
its financial accounting methods. Here, I would like to
direct your attention to §170.2, involving financial
accounting requirements of union free school districts, a
copy of which has been enclosed for your consideration.
Among the provisions of §170.2 is a recuirement that a
"note register"” be kept in which the treasurer:

"...shall record the dates of the
resolutions authorizing notes; the
types of notes; the dates on which
notes are drawn; the numhers of the
notes; the banks £from which the
money was borrowed; the amounts of the
notes; the rates of interest; the
dates of maturity; the dates the
notes were paid, and, the amounts
of principal and interest paid".
[see §170.2(q)].
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Similarly, §170.2 contains provisions requiring receipt
forms, vouchers check forms, and similar aspects of finan-
cial accounting. The records envisioned by §170.2 would

in my opinion be available under the Freedom of Information
Law.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact
me.

Sincerely,

%&&}tél jﬁ E%QAUL\_y_

Pobert J. Freeman
Executive Director

RJF:ss
Enclosure

cc: James Wright
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Ms. Lucy Wrightington ‘
Box 275 - Town Clerk's Oqfice
South Otselic, New Yor5/13155

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
advisory opilnion is based solely upon the facts presented
in your correspondence.

Dear Ms. Wrightington:

As you are aware, I have received your letter of
January 18 in which you raised various questions with re-
spect to the responsibilities and duties of a town clerk
. in making assessment records available to the public. In
addition, you have asked whether an assessor must be pre-
sent when assessment records are shown to the public. In
this regard, Mr. Rankl, Assessor for the Town of Otselic
called to discuss assessment records and requested a copy
of this opinion.

I would like to offer the following comments with
regard to the issues raised.

First, as Town Clerk, I believe that you ‘are the
legal custodian of all Town records. Section 30(1l) of
the Town Law states in relevant part that:

"{Tlhe town clerk of each town:

1. Shall have the custody of all
the records, books and papers of
the town."

Second, as you are aware, the Freedom of Information
Law is based upon a presumption of access. Stated differ- -
ently, all records of an agency, such as the Town of
Otselic are available, except to the extent that records
‘ or portions thereof fall within one or more grounds for

ey ——

denial appearing in §87(2) (a) through (h) of the Law.
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] Third, §86(4) of the Freedom of Information Law de-
fines "record" to include: '

"...any information kept, held, filed,
produced or reproduced by, with or for

an agency or the state legislature, in

any physical form whatsoever including,

but not limited to, reports, statements,
examinations, memoranda, opinions, folders,
files, books, manuals, pamphlets, forms,
papers, designs, drawings, maps, photos,
letters, microfilms, computer tapes or
discs, rules, regulations or codes."

Based upon the definition quoted above, it is clear that
any information "in any physical form whatsoever" consti-
tutes a "record" subject to rigats of access granted by
the Law.

‘ Fourth, even before the enactment of the Freedom of
Information Law, the courts held under §51 of the General
Municipal Law that virtually all records developed in the
assessment process are available [see e.g., Sears Roebuck
& Co. v. Hoyt, 107 N¥YS 24 756 (1951); Sanchez v. Papontas,
32 AD 2d 948 (1969)]. In Sanchez, supra, the Appellate
Division found that pencil-marked data cardsused by munici-
pal assessors to reappraise real property were available
to the public, even though the cards were prepared by a
third party, a private contractor. Therefore, in my view,
records which identify property by block, lot, owner's
name, address, sale price, etc., are available.

The Sanchez case is also cited in an opinion of
Counsel of the State Board of Equalization and Assessment
(SBEA), a copy of which is enclosed for your review. The
SBEA opinion (4 Op. Counsel SBEA No. 25) stated that docu-
ments such as an "assessor's workbook" or "field book"
would also. be a public record available under the Freedom
of Information Law, §51 of the General Municipal Law and
case law.

Fifth, you have requested information as to the
accessibility of transfer or real property forms under
§574 of the Real Property Tax Law (RPTL). The cited pro-
vision states in subdivision (5) that:

ia

“
-
i
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"[Florms or reports filed pursuant
P to this section or section three
hundred thirty-three of the real
property law shall not be made
available for public inspection
or copying except for purposes of
administrative or judicial review
of assessments in accordance .with
rules promulgated by the state d
board."

On the basis of that provision, you would be authorized to
withhold property transfer forms representative of proper-
ties transferred within the Town. You have written that
such forms are "exempt from the freedom of information re-
quirements." Section 87(2) (a) of the Freedom of Information
Law enables an agency to withhold records or portions there-
of which:

"...are specifically exempted from
disclosure by state or federal
statute..."

Therefore, §574(5) of the RPTL appears to enable a clerk to
withhold transfer forms. Nevertheless, despite the prohibi-
tion regarding disclosure described in the provision quoted
above, if a person seeks to challenge an assessment by
filing a grievance, in my view, the records become available.
Stated differently, a grievance proceeding which may or may
not be followed by a judicial review, is administrative in
nature. Therefore, if a request for transfer forms is

made under this provision in conjunction with a grievance
proceeding, the forms would, in my opinion, be available.

Sixth, it appears that there is confusion as to
the existence of a requirement that an assessor must be
present when a member of the public attempts to inspect
assessment records. Certainly, if a member of the public
needs additional information or clarification after a re-
view of assessment records, an appointment could be made
with the assessor at a mutually convenient time. However,
under the Preedom of Information Law, access to records
cannot be prohibited by limiting access to the occasions
in which an assessor might be present. Additionally, there
are no other statutory provisions of which I am aware
which would mandate the presence of an assessor in the
situation that both you and Mr. Rankl have described.

RS R RE T P T R R TS S ol
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Seventh, questions also arose during my discussion
with Mr. Rankl as to the extent to which physical access
to records must be provided in accordance with the Freedom
of Information Law. Part of the difficulty you may have
experienced may be due to the facts that a records access
officer has not yet been appointed in accordance with the
requirements of the Freedom of Information Law. In this
regard, the Committee on Public Access to Records, in
accordance with the Freedom of Information Law, has adopted
regulations which have the force and effect of law (see
attached). Specifically, §1401.2(a) states in part that
a governing body, such as a town board, must designate:

"...0ne or more persons as records
access officer by name or by speci-
fic job title and business address,
who shall have the duty of coordin-
ating agency responses to public
requests for access to records."

Therefore, if, for example, a town board in its adopted
regulations has designated a single records access officer,
(which in many instances is a town clerk due to the duties
imposed on a clerk by §30 of the Town Law), requests for
records in possession of any unit within town government
would fall within the scope of that person's responsibility,
even if he or she does not have continuous physical posses-
sion of records sought.

Additionally, §1401.2(b) of the regulations sets
forth the responsibilities of a records access officer.
Although the records access officer must make records
available for inspection, there is no requirement that a
requester by allowed to search for or "browse" through
records in a government ¢ffice. In my view, access to
records as envisioned by the Law involves the right to
physically inspect requested records made available by a
records access officer; it would not in my opinion in-
clude a physical search of records, unless authorized
by the custodian of records.

It should also be noted that the responsibility
of the town clerk as legal custodian of town records in-
cludes the reasonable protection of those records from
theft, loss, defacement, etc. Therefore, the clerk can
in my view impose reasonable restrictions on the inspec-
tion of records in order to ensure their safety. In
this regard, I would like to point out that §175 of the
Penal Law could be cited to impose criminal sanctions
for tampering with public records.

T SN ST
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Eighth, the issue of hours and times of inspection
arose in my conversation with Mr. Rankl. Specifically,
he inquired as to the number of hours per day that records
must be available for public inspection. The Committee
has recognized the difficulty smaller municipalities may
have in providing access to records. Accordingly, §1401.4
states that:

" (a) Each agency shall access requests
for public access to records and pro-

duce records during all hours they are
regularly open for business.

(b) In agencies which do not have

daily regular business hours, a written
procedure shall be established by which

a person may arrange an appointment to
inspect and copy records. Such procedure
shall include the name, position,

address and phone number of the party

to be contacted for the purpose of making
an appointment.” _

It should be noted, however, that adoption of a procedure
to permit inspection by appointment must nonetheless comply
with the required time limits for responses to requests.

With regard to time limits, §89(3) of the Freedom
of Information Law and §1401.5 of the Committee’s regulations
provide that an agency must respond to a request within
five business days of the receipt of a request. The re-
sponse can take one of three forms. It can grant access,
deny access, and if so, the denial should be in writing
stating the reasons, or the receipt of a request may be
acknowledged in writing if more than five days is necessary
to review or locate the records and determine rights of
access. When the receipt of the request is acknowledged
within five business days, the agency has ten additional
days to grant or deny access.

Lastly, Mr. Rankl stated that on various occasions
he * has taken assessment records home. Apparently, situa-
tions arise in which he must review records at home, since
the town hall may not be open. It was advised that, in
my view, there is no statutory provision that would pro-
hibit him from taking such records to his home. However,
use of his home as a permanent repository for such re-
cords could cause concern with respect to their safety
and compliance with the Freedom of Information Law. It
was suggested that location of the records at a site other
than the Town Hall should not in any way interfere with
or limit rights of access under the Freedom of Information
Law,

o4
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: In sum, although it would not in my opinion be

unreasonable for the assessor to remove records from the

Town Hall on a temporary basis when he works with those

records at his home, I believe that, as a general rule,

the duties imposed by the Town Law and the Freedom of

Information Law could be better fulfilled when such re- . :
cords are kept in your custody at the Town Hall. N

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

[T Sincerely,

ROBERT J. FREEMAN
Executive Dire

BY Pamela Petrie Baldasaro
" Assistant to the Executive
Director

' RJF:PPB:jm

Encs.

cc: Millard Rankl
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"l. Use of information. Information
acquired from employers or employees
pursuant toO this article shall be for

‘the exclusive use and information of

the commissioner in the discharge of

his duties hereunder and shall not be

open to the public nor be used in any

court in any action or proceeding pend-

ing therein unless the commissioner 1is .
a party to such action or proceeding,
notwithstanding any other provision of
‘law. Such information insofar as it is
material to the making and determination
of a claim for benefits shall be avail-
able to the parties affected and, in the
commissioner's discretion, may be made
available to the parties affected in
connection with effecting placement.

2., Penalties. Any officer or employee
of the state, who, without authority of
the commissioner or as otherwise re-
quired by law, shall disclose such in-
formatlon shall be guilty of a misde-
meanor."

As stated in. the denial by the Department of Labor, §537 of
the Labor Law prohibits disclosure, except under limited
situations. If, after having reviewed the provisions
quoted above, you believe that your: situation falls within
one of the exceptions under which records may be disclosed,
it is suggested that you resubmit your request to the
Department of Labor. 1In the request, you should indicate
the reason or reasons for which you are requesting the re-
cords in conjunction with the situations described in §537
under Wthh records may be disclosed to an employee.

I hope that I have been of some assistance. Should
any further questlons arise, please feel free to contact me.

Sincerely,

s fa—

Robert J. Freeman ‘“«
Executive Director

RJF:jm

cc:  Bennett Liebman
Ray Charles

Burton Landesman
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the Suffolk County Police advised you to direct your in-
quiry for copies to Albany. Additionally, it appears that
the method of computerization would not permit a search by
‘means of an officer's name, for the information is tracked
according to a numerical designation found on each summons.
Apparently one would be able to seek tickets issued on a
specific day for a particular person only by first obtain-
ing the numbers of each summons. .

As you may know, an agency is not required to create
a record or listing that does not already exist. Therefore,
in accordance with §89(3) of the Freedom of Information Law
(see attached), the DMV would not be required to prepare a
list of summonses issued by particular patrol officers.

Second, assuming that the localities have retained
copies of the summonses in which you are interested, in
my view, those copies should be available for inspection
and/or photocopying under the Freedom of Information Law.
The Freedom of Information Law states, in brief, that all
records are accessible, except to the extent that records
or portions thereof fall within specified categories of
deniable information listed in the Law [see §87(2)1].
Relevant to your inquiry is §87(2) (e), which provides
that an agency may deny access to records or portions
thereof that:

"are compiled for law enforcement
purposes and which, if disclosed, °*
would:

i. interfere with law enforcement
investigations or judicial proceed-
ings; ‘

ii. deprive a person of a right to
a fair trial or impartial adjudica-
tion;

iii. identify a confidential source
or disclose confidential information
relating to a criminal investigation;
or

iv. reveal criminal investigative
techinques or procedures, except

routine techniques and procedures..."

e RS
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While traffic tickets may be compiled for law enforcement
purposes, disclosure would not likely result in the harm-
ful effects envisioned by the language quoted above. For
example, the issuance of a traffic ticket rarely results
in an investigation, and there would not likely be confi-
dential informants, for a ticket is reflective of a single
event.

Third, §370 of the General Municipal Law enables the
legislative bodies of cities, villages, or towns to authorize
the creation of traffic violations bureaus. Section 373 of
the General Municipal Law provides that such bureaus "shall
keep records of all violations which each person has been
guilty, whether such guilt was established in court, or in
the bureau, and also a record of all fines collected and
the disposition thereof.” If the locality which issued
your ticket has a traffic violations bureau or is part of
the Administrative Adjudicative System in conjunction with
the DMV, it is possible that other persons who received
tickets on the same day as you may be found in records of
such bureau. *

Fourth, if the records you are seeking are in pos-
session of a town justice, they would likely be accessible
pursuant to §2019-a of the Uniform Justice Court Act, which
states that, as a general rule, all records and dockets
in possession of a justice are accessible during reasonable

hours.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,

ROBERT J. FREEMAN
Executive Director

BY Paméia Petrie Baldasaro
Assistant to the Executive
Director

RJF:PPB:jm

Enc.
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Lastly, with respect to the substance of your in-
guiry, I regret that I cannot offer advice regarding the
specific nature of the records sought, for a determination
on appeal has already been rendered by the Chairman of the
Authority. In view of a decision rendered by the state's
highest court, it appears that the authority of the Committee
to advise might exist only in those situations in which a
final determination on appeal has not been rendered. Since
a final determination on appeal was rendered by Chairman
Christian, it would not likely be appropriate to provide
advice at this juncture regarding the specific records in
which you are interested. :

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,

Clige € 6w

Robert J. Freeman
Executive Director

RIF:jm
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In terms of the procedure, the Freedom of Informa-
tion Law states that an agency may require that a request
be made in writing, and that the request "reasonably des-
cribe" the records sought [see Freedom of Informatlon Law,
§89(3)1].

Enclosed for your consideration are copies of the
Freedom of Information Law, regulations promulgated by.
‘the Committee that govern the procedural implementation
of the Law, and an explanatory pamphlet on the subject
that may be particularly useful to you, for it contains
sample letters of request and appeal. In addition, I
have enclosed a copy of special report prepared approxi-
mately a year ago that deals with the treatment of personal

 information in possession of state agencies.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,
% ﬁ\‘-f\/w

Robert J. Freeman
Executive Director

RIF:jm

Encs.
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Edgar Correa #81-A-3837
Attica Correctional Facility
P.C. Box 149
Attica, New York 14011
The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
advisory opinion is based solely upon the facts presented
in your correspondence.
Dear Mr. Correa:
I have received your letter of January 21 in which
. you requested assistance in obtaining records.

According to your letter, you are currently serving
a term based upon a conviction for several crimes. You
have contended that the trial was not fair, for the court
would not permit you to prove your innocence. Specifi-
cally, although your attorney requested Brady materials
including 911 tape recordings pertaining to a particular
date, the tape recordings provided were for a different
date.

I would like to offer the following comments re-
garding your inquiry.

Uy First, it is possible that the tape recordings in

N which you are interested might no longer exist. Often

| schedules are devised under which agencies dispose of

particular types of records within specified time limits.

F) If, for example, the time limit for the destruction of

; tape recordings by the New-York City Police Department is

; one year, the tapes in/which you are interested might.no
longer exist. &
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Second, in terms of rights of access, the Freedom
of Information Law is based upon a presumption of access.
Stated differently, all records of an agency are available,
except to the extent that records or portions thereof fall
within one or more grounds for denial appearing in §87(2)
(a) through (}) of the Law.

1

Under the circumstances, it would appear that there
could be two grounds for denial. One such ground for
denial might be §87(2) (b) of the Freedom of Information
Law, which permits an agency to withhold records or por-
tions thereof when disclosure would result in "an un-
warranted invasion of personal privacy". It is possible
that the recordings, to the extent that they exist and
identify individuals other than those involved in your
proceeding, might be withheld under the cited provision,
for there might be strong privacy considerations of
others unrelated to your proceeding. .

Another ground for denial of possible relevance is
§87(2) (e), which states that an agency may withhold records
that:

"...are compiled for law enforcement
purposes and which, if disclosed,
would:

i. interfere with law enforcement
investigations or judicial proceed-
ings;

ii. deprive a person of a right to a
fair trial or impartial adjudication;

iii. identify a confidential source or
disclose confidential information
relating to a criminal investigation;
or ‘

iv. reveal criminal investigative
technigues or procedures, except routine
techniques and procedures".

The language quoted above indicates that it is based
largely upon potentially harmful effects of disclosure.
From my perspective, it is guestionable whether a 911 tape
recording could be considered a record "compiled for law

-——
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;3; Edgar Correa
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enforcement purposes", for it might be viewed as a record
compiled in the ordinary course of business. Assuming,
however, that §87(2) (e) would be applicable, it is possible
that those aspects of the tape recording pertaining to your
case would not, at this juncture, result in the harmful
effects of disclosure by its language, for a trial has
already been held and judicial proceedings have been com-

L;Eleted.
e
T would like to point out that you may

have dlfflculty obtaining the information in question,
assuming that it exists, due to a decision in which it was
held that the Freedom of Information Law cannot be used by
a defendant if that individual had not employed all of the
discovery devices availabkle to him under Article 240 of the
Criminal Procedure Law [see attached, People v. Billups,
Sup. Ct., Queens Cty., Criminal Term, NYLJ, July 31, 19€l].
As such, it is suggested that you discuss the matter with
your attorney.

I hope that I have been of some assistance. Should
. - any further questions arise, please feel free to contact
me.
Sincerely,

AN gy

Robert J. Freeman
Executive Director

RJF:ss
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in a memorandum distributed to all public bodies in the
state in August of 1979, it was suggested that if minutes
cannot be approved within the specified time limits, they
be marked as "draft", "unofficial" or "non-final", for
exanple. By so doing, the provisions of the Law would be
followed while, concurrently, members of the board would
be given a measure of protection by informing the public
that minutes are subject to change.

Second, with regard to the general time limits for
responses to requests under the Freedom of Information Law,
§89(3) of the Freedom of Information Law dn §1401.5 of the
Committee's regulations provide that an agency must respond
to a request within five business days of the receipt of
a request. The response can take one of three forms. It
can grant access, deny access, and if so, the denial should
be in writing stating the reasons, or the receipt of a re-
quest may be acknowledged in writing if more than five
days is necessary to review or locate the records and deter-
mine rights of access. When the receipt of the request
is acknowledged within five business days, the agency has
ten additional days to grant or deny access. Further, if
no response is given within five business days of receipt
of a request or within ten days of the acknowledgment of
the receipt of a request, the request is considered "con-
structively" denied [see regulations, §1401.7(b)].

In my view, a failure to respond within the desig-
nated time limits results in a denial of access that may
be appealed to the head of the agency or whomever is desig-
nated to determine appeals. That person or body has seven
business days from the receipt of an appeal to render a
determination. Moreover, copies of appeals and the deter-
minations that follow must be sent to the Committee [see
Freedom of Information Law, §89(4)(a)].

Third, one of your requests dealt with copies of
notices of meetings or cancellation of meetings. While
some public bodies might keep copies of notices, it is
possible that such records might not in every instance
exist. For instance, if a meeting is called on short
notice, it is possible that the only method of complying
with .the Open Meetings Law would involve a telephone call
to the local news media. In such a case, there might be
no copy of a notice.
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In a related vein, §99(3) of the Open Meetings Law
provides that the notice specified by the Law should not
be construed to require a legal notice. 1In the case of a
legal notice, an entity would be required to publish speci-
fic information in a newspaper. Under the Open Meetings
Law, however, while notice must be given, there is no re-
quirement that a public body pay to publish a notice in a
newspaper. Moreover, there is no requirement imposed upon
a newspaper that receives notice to publish that notice.
As such, instances have arisen in which a public body may
have complied with the Open Meetings Law in all respects,
but in which no notice is published in a newspaper.

Lastly, with respect to a letter addressed to you
by Alan Koppel, Chairman of the Canaan Planning Board,
I would agree that if a procedure has been adopted whereby
requests for records should be directed to the Town Clerk
as records access officer, such a procedure should be
followed.

I hope that I have been of some assistance. Should
any further gquestions arise, please feel free to contact me.

Sincerely,

J'A_) “[ e
AN A O
DTN BRI
S N

Robert J. Freeman
Executive Director

RJF:jm

cc: Alan Koppel
Keith Flint
Eugene Carlough







Roger J. Fish
. February 11, 1982
Page -2-

In turn, §89(2) (b) lists five examples of unwarranted in-
vasions of personal privacy. One of those examples deals
with lists of names and addresses and states that an un-
warranted invasion of personal privacy includes:

"...sale or release of lists of names
and addresses if such lists would be
used for commercial or fund-raising
purposes..." [see Freedom of Informa-
tion Law, §89(2) (b) (iii)].

Since you have indicated that the lists would not be used
for commercial or fundraising purposes, I believe that they
would be available [see Golbert v. Suffolk County Department
of Consumer Affairs, Sup. Ct., Suffolk Cty., (Sept. 5, 1980);
New York Teachers Pension Associates, Inc. v. Teachers'
Retirement System of City of ilew York, 71 AD 2d 250 (1979)1].

Second, as you may be aware, the Freedom of Informa-
tion Law is applicable to existing records. As a general
rule, §89(3) of the Law states that an agency need not

‘ create a record in response to a regquest. Therefore, if,
for example, a voter list does not exist, a school district
would have no obligation to create such a list on your
behalf.

You have indicated that, in lieu of a list, you
would be willing to obtain information contained on voter
registration cards. 1In this regard, one of the districts
contacted indicated that it had such cards in its posses~
sion, but that in your view, the cost of photocopying each
of those cards would be prohibitively expensive.

As you intimated, there may be a solution which,
with the cooperation of the school district, would result
in a lesser fee. Specifically, since you are interested
only in obtaining information appearing at the top of a ‘
carcd, a number of cards could be placed only with the tops
appearing for the purpose of rhotocopying. By so doing,
even if items appearing on orly ten cards could be photo-
copied, the cost of reproduction could be substantially
reduces. All that I can recommend is that you appeal to
the District and stress that the information is needed for
research purposes in an effort to assist public education
and that it should be made availakhle in the manner sug-
gested in a spirit of cooperation.
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Third, one of the items of correspondence indicates
that vou directed a request to a particular school district
on November 24, but that no response had yet been received.
I would like to point out in this regard that the Freedom
of Information Law and the regulations promulgated by the
Committee contain prescribed time limits for response to
reqguests. Specifically, §89(3) of the Freedom of Information
Law ancd §1401.5 of the Committee's regulations provide that
an agency must respond to a reguest within five business
days of the receipt of a request. The response can take
one of three forms. It can grant access, deny access, and
if so, the denial should be in writing stating the reasons,
or the receipt of a request may be acknowledged in writing
if more than five days is necessary to review or locate the
records and determine rights of access. When the receipt
of the request is acknowledged within five business days,
the agency has ten additional days to grant or deny access.
Further, if no response is given within five business days
of receipt of a request or within ten days of the acknow-
ledgment of the receipt of a request, the regquest is con-
sidered "constructively" denied [see regulations, §1401.7(b)1.

In my view, a failure to respond within the designa-
ted time limits results in a denial of access that may be
appealed to the head of the agency or whomever is desig-
nated to determine appeals. That person or body has seven
business days from the receipt of an appeal to render a
determination. Moreover, copies of appeals and the deter-
minations that follow must be sent to the Committee [see
FPreedom of Information Law, §£89(4) (a)l.

Lastly, one of the items of correspondence appears
to indicate that a school district is willing to make the
information sought available, but only if you can visit
the district offices. From my perspective, if an applicant
for records is willing to pay the costs of photocopying and
mailing, a request that records be mailed to the applicant
should be honored.

In order to provide the advice appearing in this
opinion to the school districts that you have identified,
copies will be forwarded to those districts.
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I hope that I have been of some assistance. Should
any further gquestions arise, please feel free to contact
me.

Sincerely,

péi{ﬁkfﬁj Eﬂv\4nv

Robert J. Freeman
Executive Director

RJF:ss

cc: Anthony A. Lapinsky
C. P. Tufano
Richard P. Little
Alden A. Larson
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Mr. Larry Barnes

76-C-595

Ossining Correctional Facility
354 Hunter Street
Ossining, New York 10562

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
advisory opinion is based solely upon the facts presented
in your correspondence.

Dear Mr., Barnes:

. I have received your letter of January 29 in which
' you requested assistance in your efforts to gain access to
records.

According to your letter, one of your requests was
directed to the County Court House in Ithaca with respect
to court records. You were informed that the only means
by which you could obtain the records sought would involve
a court order. In this regard, since I have no knowledge
of the nature of the records in which you are interested, I
could not offer any specific direction. However, I would
like to point out that the Freedom of Information Law speci-~
fically excludes the courts and court records from its
coverage. Therefore, while many court records might be
accessible under provisions of the Judiciary Law and various
court acts, those records would not be subject to the pro-
visions: of the Freedom of Information Law.

Your second area of inquiry concerns a lecter from

a district attorney indicating that you would be required

to pay twenty-five cents per page for copies of records in

his custody. While a district attorney's records are sub- .

ject to the Freedom of Information Law [see New York Public *

Interest Research Group v. Greenberg, Sup. Ct., Albany Ctv.,

(April 27, 1979)1, §87(1) (b) (111) of the Freedom of Informa-

tion Law states that an agency may charge up to twenty-five ‘
. cents per photocopy. Therefore, it would appear that the !

fees that the district attorney seeks to assess would be

completely legal and in compliance with law.

R A i N s+




Mr. Larry Barnes
February 11, 1982
Page -2-

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,

PAAK £ fo—

Robert J. Freeman
Executive Director -

RJF:jm
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Scott Martelle

The Post-Journal

15 West 2nd Street
Jamestown, NY 14701

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
advisory opinion is based solely upon the facts presented
in your correspondence.

Dear Mr. Martelle:

I have received your recent letter in which you

. requested an advisory opinion under the Freedom of Infor-

mation Law.

According to your letter, in November of 1981, "the
deputy city clerk and acting director of development were
each served a summons and complaint by the Chemical Bank of
New York". You wrote further that the City's "Development
Department" had been involved in a grant application by the
developer for a project. Although the grant was awarded
by the federal Department of Housing and Urban Development
to the City, you indicated that the City refused to turn
the money over the developer on the ground that he allegedly
failed to meet certain criteria. Following the City's re-
fusal to distribute the grant money, the developer went
bankrupt and the bank lost its money.

The Post-Journal requested a copy of the summons and
complaint, which was withheld pursuant to a denial rendered
by the Corporation Counsel, Richard L. Sotir.

Based upon the facts as you presented them and the
response to your request by the Corporation Counsel, I
believe that the summons and complaint should be available
under the Freedom of Information Law.
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The first ground for withholding offered by the
Corporation Counsel is based upon a contention that " [Neither
a summons or complaint is a record as such is defined by
Section 86 of the Public Officers Law". In this regard,
very simply, if the City of Jamestown, through any of its
officers or employees, maintains possession of the summons
and complaint or copies thereof, I believe that those docu-
ments would fall within the definition of "record" appearing
in §86(4) of the Freedom of Information Law. The cited
provision defines "record" broadly to include:

"...any information kept, held, filed,
produced or reproduced by, with or for
an agency or the state legislature, in
any physical form whatsoever including,
but not limited to, reports, statements,
examinations, memoranda, opinions,
folders, files, books, manuals, pam-
phlets, forms, papers, designs, draw-
ings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regula-
tions or codes”.

In view of the all encompassing scope of the language quoted
above, it is reiterated that if the City has possession of
the summons and complaint, those documents would in my view
fall within the scope of the definition of "record" and,
therefore, be subject to rights of access granted by the
Freedom of Information Law.

The second ground for withholding the summons and
complaint is based upon a contention that disclosure would
constitute an unwarranted invasion of personal privacy, for,
according to the Corporation Counsel,

"...an individual who is neither an
officer nor an employee of the City of
Jamestown or the Jamestown Urban
Renewal Agency is also named in the
proceeding".

Unless I am mistaken, many of the details of the controversy
that surrounds the summons and complaints have for some time
been known to the public. Moreover, it would appear that
nurerous public documents would exist regarding the grant
application and which identify parties to which reference
might be made in a summons and complaint. If that is so,
it would in my view be difficult to justify a denial on the
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ground that disclosure would result in an "unwarranted inva-
sion of personal privacy". Further, it appears that the
parties to the proceeding are likely corporate entities
rather than individuals. Again, if that it so, it is
difficult to envision how such records could justifiably

be withheld under the privacy provisions of the Freedom of
Information Law.

The third ground for withholding is based upon a
contention that the summons and complaint have been referred
to a particular law firm, which will be defending the City
in the proceeding. As a consequence, it has been argued
that disclosure would violate §4503 of the Civil Practice
Law and Rules regarding the attorney-client privilege.
Although I would agree that communications between City
officials and their attorney would fall within the scope
of the attorney-client privilege and would therefore be
exempt from disclosure under §87(2) (a) of the Freedom of
Information Law, the summons and complaint were transmitted
to the City by a party that is not a client of the City's
law firm. In my view, a distinction should be made between
the privilege as it applies to communications between the
City and its attorney related to the summons and complaint
and the proceeding generally, as opposed to the application
of the privilege to the summons and complaint itself. If
the summons and complaint were transmitted to the City by
a third party which would not have an attorney-client re-
lationship with the City's attorney, I do not believe that
the attorney-client privilege could be claimed as a ground
for denijal.

The last ground for denial is based upon procedural
contentions involving the Civil Practice Law and Rules. 1In
all honesty, I have no expertise with respect to issues
regarding the accomplishment of service. Nevertheless,
whether or not service has been properly accomplished is in
my view irrelevant under the circumstances. The issue in
my opinion is whether the City maintains possession of the
summons and complaint. If the City does indeed have posses-
sion of a summons and complaint, once again, I believe that
such documents would constitute "records" subject to rights
of access granted by the Freedom of Information Law. Fur-
ther, as intimated above, it does not appear that there are
any grounds for denial appearing in the Freedom of Informa-
tion Law that could justifiably be cited to withhold the
records in guestion.
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I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact
me.

Sincerely,

il 4 (e

Robert J. Freeman
Executive Director

RJF:ss

cc: Richard L. Sotir, Jr.
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of the request is acknowledged within five business days,
the agency has ten additional days to grant or deny access.
Further, if no response is given within five business days
of receipt of a request or within ten days of the acknow-
ledgment of the receipt of a request, the request is
considered "constructively" denied [see regulations,
§1401.7(b)1.

In my view, a failure to respond within the desig-
nated time limits results in a denial of access that may be
appealed to the head of the agency or whomever is desig-
nated to determine appeals. That person or body has seven
business days from the receipt of an appeal to render a
determination. Moreover, copies of appeals and the deter-
minations that follow must be sent to the Committee [see
Freedom of Information Law, §892(4) (a)].

If a determination to deny access on appeal is
rendered, or if an appeal is unanswered within the statu-
tory time limit, seven business days, I believe that an
applicant for records would have exhausted his or her
administrative remedies and may initiate a proceeding under
Article 78 of the Civil Practice Law and Rules [see Matter
of Floyd v. McGuire, Police Commigsioner, City of New York,
Sup. Ct., New York Cty., March 19, 1981, 437 NYS 2d 886].
Further, although the burden of proof in an Article 78
proceeding generally falls upon a member of the public, the
burden is the opposite under the Freedom of Information Law.
Section 89(4) (b) of the Freedom of Information Law reguires
that the agency that denied access to the records has the
burden of proving that the records in fact fall within one
or more of the eight grounds for denial appearing in §87
(2) (a) through (h) of the Law.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact
me.

Sincerely,

N\y\ﬂ( Tl

Robert J. Freeman
Executive Director

RJF:ss
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Bartley J. Costello, III
Hinman, Straub, Pigors

& Manning, P.C.

90 State Street
Albany, NY 12207
The staff of the Committee on Public Access to Records is
authorized to issue advisvry opinions. The ensuing staff
advisory opinion is based solely upon the facts presented
in your correspondence.

Dear Mr. Costello:

' I have received your letter of February 1 in which
you sought a review of a reguest directed to the Division
of the Budget and advice regarding rights of access to the
information in which you are interested.

In brief, you have requested information regarding
the distribution of salary increases within particular
classes of employees as well as documents that led to
decisions to withhold salary increases.

I would like to offer the following cqmments with
respect to your inquiry.

First, as you are aware, the Freedom of Information
Law is. based upon a presumption of access. Stated differ-
ently, all records of an agency, such as the Division of
the Budget, are available, except to the extent that re-
cords or portions thereof fall within one or more grounds
for denial appearing in §87(2) (a) through (h) of the Law.

Second, it is emphasized that the Freedom of Infor-
mation Law is an "access to records" law. Stated differ- ‘
ently, as a general rule, an agency is not required to
create a record or records in response to a request for
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"information" [see Freedom of Information Law, §89(3).].
Therefore, although the information in which you are inter-
ested might exist by means of a number of sources, if, for
example, as in the case of your second area of your request,
no record exists that identifies a supervisor to whom an
employee reports whose salary was withheld, an agency

would have no obligation to create such a record on behalf
of an applicant. If, however, an agency chooses to prepare
‘records in response to a request, it may do so, for there
is nothlng in the Law that would preclude an agency from
'creatlng a new record based upon information 1n its posses-
sion.

Third, assuming that records reflective of the infor-
mation sought do exist, I believe that two grounds for
denial might be of possible relevance.

One of the grounds for denial in the Freedom of Infor-
mation Law involves records the disclosure of which would
result in "an unwarranted invasion of personal privacy"

[see §87(2) (b)]. However, under the circumstances, it
would appear that the cited provision could not be employed
as a basis for w1thhold1ng salary information. While the
provisions pertaining to privacy often involve the making
of subjective judgments, the language of the Freedom of
Information Law as well as judicial interpretations indi-
cate that information regarding salarles of public em-
ployees is generally available.

For 1nstance, §87(3)(b) of the Law requires that
each agency maintain a payroll record consisting of the
name, public office address, title and salary of all offi-

. cers or employees. As such, an increase (or absence

- thereof) in an employee's salary could be detected by
means of a review of payroll records required'to be com-
piled by agencies. Therefore, it would appear that salary
information regarding particular employees would if dis-
closed result in a perm1551ble rather than an unwarranted
invasion of personal privacy. Moreover, it has been held
on several occasions that records regarding public employees
that are relevant to the performance of their official
duties are available, for disclosure in such instances
would constitute a permissible rather than an unwarranted
. invasion of personal privacy [see e.g., Farrell v. Village
Board of Trustees, 372 NYS 24 905 (1975); Gannett Co. V.
County of Monroe, 59 AD 2d 309 (1977), aff'd 45 NY 24 954 ‘<
(1I978); Montes v. State, 406 NYS 24 664 (Court of Claims,
- 1978); and Steinmetz v. Board of Education, East Moriches,
- Sup. Ct., suffolk Cty., NYLJ, Oct. 30, 19807.

i e g et
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The other ground for denial of possible relevance
would in my view be §87(2)(g). The cited provision states
that an agency may withhold records that:

"are inter-agency or 1ntra—agency
materlals which are not:

i. statistical or factual tabu-
lations or data; .

ii. instructions to staff that |
affect the public; or

iii. final agency policy or de-
termlnatlons...'

It is noted that the language quoted above contains what in
effect is a double negative. While inter-agency or intra-
agency materials may be withheld, portions of such materials
consisting of statistical or factual information, instruc-
tions to staff that affect the public, or final agency
policy or determinations must be made available.

Under the circumstances, it would appear that salary
information would fall within the scope of "statistical or
factual tabulations or data" and, therefore, would be avail-
able under §87(2) (g)(i). Nevertheless, I believe that inter-
agency or intra-agency communications consisting of opinions,
.advice, suggestions, recommendations and the like could
justifiably be denied, for such records would not fall within
- the scope of the three areas of acces31ble information listed

in §87(2) (g) (i) through (111)

In this regard, the last area of your requested in-
volved "all documents which led to each decision to with-
hold a salary increase in whole-or in part". If the records
leading to decisions to withhold a salary increase could
be characterized as inter-agency or intra-agency materials,
and if those documents are essentially advisory in nature,
rather than statistical or factual information, instructions
to staff that affect the public, or final agency policy or
determinations, those documents could in my opinion be with-
held under §87(2) (g) of the Freedom of Information Law.

I hope that I have been of some assistance. Should
.any further questions arise, please feel free to contact me.:

Sincerely,

(s b

_ Robert J. Freeman
RIJF:im Executive Director

cc: William Mulrow
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In view of the language quoted above, an agency may charge
no more than twenty-five cents per photocopy up to nine by
fourteen inches, unless there is some other provision of
law that permits an agency to assess a higher fee.

If, for example, Chenango County has passed a local
law enabling the clerk to charge one dollar per photocopy
for maps, the fee that you were assessed would in my view
be valid. Further, in some instances, county clerks are
required to assess fees based upon other provisions of
law, such as the Civil Practice Law and Rules. For example,
§8021 (a) (7) of the Civil Practice Law and Rules states tnat
a county clerk is entitled:

"[F]lor preparing and certifying a
copy of any paper or instrument
filed or recorded, one dollar for
each page or portion thereof..."

If the quoted provision of the Civil Practice Law and Rules
was applicable, the clerk was permitted to assess a fee of

one dollar per photocopy.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,

A

Robert J. Freeman
Executive Director

RJIJF:jm

cc: County Clerk
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Frank A. Kreidler, Esqg.

Lake Worth Utilities Authority
Legal Department

City Hall

7 North Dixie Highway

Lake Worth, Florida 33460

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
advisory opinion 1s based solely upon the facts presented
in your correspondence.

. Dear Mr. Kreidler:

As you may be aware, your letter of February 8
addressed to Attorney General Abrams has been forwarded
to the Committee on Public Access to Records. The Com-
mittee is responsible for advising with respect to the
New York Freedom of Information Law.

In brief, your gquestion is whether there is any
provision of the New York State Constitution, statute,
judicial interpretation or opinion "that recognizes an
attorney-client privilege exemption" under the Freedom of
Information or Open Meetings Laws.

Based upon statutory law as well as case law, it has
been advised that communications between a municipal attor-
ney and his or her client, a municipal board or official,
would be privileged when certain circumstances are present.

With respect to the Freedom of Information Law,
the first ground for denial in that statute involves re-
cords that are "specifically exempted from disclosure by
state or federal statute" [see Freedom of Information Law,
§87(2)(a)]. In this regard, §4503 of the Civil Practice
Law and Rules makes confidential comrmunications between an
‘ attorney and a client. Consesquently, it has been advised
by this office and held judicially for approximately a
century that records communicated pursuant to an attorney-
client relationship are specifically exempted from disclosure
by state statute and, therefore fall ocutside the scope of
rights of access granted by the Freedom of Information Law.




Frank Kreidler, Esqg.
February 22, 1982
Page -2-

Under the Open Meetings Law, there is an exemption
similar to that found in the Freedom of Information Law
which provides that the Open Meetings Law does not apply
to "matters made confidential by federal or state law".
Once again, since §4503 of the Civil Practice Law and
Rules makes communications between an attorney and a
client confidential, when such communications involve a
municipal attorney and a client, such as a municipal board,
and when an attorney provides legal advice and is acting
in his or her capacity as an attorney, it has been advised
that such communications are confidential under state law
and therefore would be exempt from the provisions of the
Open Meetings Law.

I have enclosed for your consideration copies of
the Freedom of Information Law and the Open Meetings Law,
as well as advisory opinions written in the past that per-
tain to the subject in which you are interested.

I hope that I have been of some assistance. Should
any further guestions arise, please feel free to contact me.

Sincerely,

Robert J. Freeman
Executive Director

RJF:jm
Encs.

cc: George Braden
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I regret that I cannot be of greater assistance.
Should any further questions arise, please feel free to
contact me.

Sincerely,

ROBERT J. FREEMAN
Executive Director

ﬁ/jx;‘ K 1

BY Pamela Petrie Baldasaro
Assistant to the Executive

Director

RJF:PPB:jm
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Specifically, §89(3) of the Freedom of Information
Law and §1401.5 of the Committee's regulations provide that
an agency must respond to a request within five business
days of the receipt of a request. The response can take
one of three forms. It can grant access, deny access, and
if so, the denial should be in writing stating the reasons,
or the receipt of a request may be acknowledged in writing
if more than five days is necessary to review or locate the
records and determine rights of access. When the receipt
of the request is acknowledged within five business days,
the agency has ten additional days to grant or deny access.
Further, if no response is given within five business day
of receipt of a request or within ten days of the acknowledg-
ment of the receipt of a request, the request is considered
"constructively" denied [see regulations, §1401.7(b)].

In my view, a failure to respond within the desig-
nated time limits results in a denial of access that may
be appealed to the head of the agency or whomever is desig-
nated to determine appeals. That person or body has seven
business days from the receipt of an appeal to render a
determination. Moreover, copies of appeals and the deter-
minations that follow must be sent to the Committee [see
Freedom of Information Law, §89(4) (a)].

In addition, it was held recently that when an
appeal is made but a determination is not rendered within
seven business days of the receipt of the appeal as re-
gquired under §89(4) (a) of the Freedom of Information Law,
the appellant has exhausted his or her administrative
remedies and amy initiate a challenge to a constructive
denial of access under Article 78 of the Civil Practice
Law and Rules [Floyd v. McGuire, 437 NYS 24 886 (1981)].

Under the circumstances, having reviewed the corres-
pondence, it appears that Mr. Schwarz, the Records Access
Officer for the Board of Fire Commissioners, appropriately
acknowledged receipt of your request and informed you that
you would be notified within approximately a week of your
opportunity to examine and make copies of records. As
such, I believe that his response was consistent with the
requirements of the Law and the regulations.

A third issue involves a deduction from a check
which was made due to an alleged "mistake". You asked
that the Fire District explain the nature of the mistake,
and your question is whether you were entitled to the
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reasons for the deduction from your paycheck. Here I would
like to point out that the Freedom of Information Law is

an access to records law; it is not a statute that requires
an agency to respond to questions or create records if none
exist [see Freedom of Information Law, §89(3)]. As such,
if no records regarding the "mistake" exist, the District
would have no obligation to create such records in response
to your inquiry. However, if records of a statistical or
factual nature exist regarding the deduction, they would

in my view be available under §87(2) (g) (i), which grants
access to "statistical or factual tabulations or data"
found within inter-agency or intra-agency materials.

A fourth question is whether the Fire District can
require you to make copies requested under the Freedom of
Information Law. Section 892(3) of the Freedom of Informa-
tion Law requires that an agency shall "upon payment of, or
offer to pay" the appropriate fees, provide copies of
accessible records. 2As such, I believe that the Law im-
poses a requirement upon agencies to prepare photocopies
of accessible records if the appropriate fees are paid.
Unless I am mistaken, in a letter to you dated January
25, Mr. Schwarz offered copies of accessible records at
the rate of twenty-five cents per photocopy. I am not sure
that Mr. Schwarz intended to require you to make photocopies;
rather, it appears that photocopies would be made if you
seek them.

Fifth, you asked whether the records access officer
is required to publish "set office hours" during which
records may be requested and made available. Here I direct
your attention to §1401.4 of the Committee's regulations,
which states that:

"(a) Each agency shall accept requests
for public access to records and pro-
duce records during all hours they are
regularly upon for business.

(b) In agencies which do not have
daily regular business hours, a written
procedure shall be established by

which a person may arrange an appoint-
ment to inspect and copy records. Such
procedure shall include the name, posi-
tion, address and phone number of the
party to be contacted for the purpose
of making an appointment.”
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Mr. Steven Rogers

New York Public Interest
Research Group, Inc.

5 Beekman Street - Rm. 1000
New York, NY 10038

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
adVLSoronplnlon 1s based solely upon the facts presented
in your correspondence.

Dear Mr. Rogers:

As y&u are aware,.I have received your correspondencn
of February 9 in which you requested an advisory opinion re-
garding a denial of access to records by the Town of North
Hempstead. ;

Accofdlng to‘your request of January 19 you are
seeking:

"...all correspondence between the
Town of North Hempstead and the Sea
Grest Construction Corp., and between
the Town and any other contractors

or subcontractors working on the
Town's Shredder-Baler facility. I
would also like access to Town copies
of correspondence exchanged between
these contractors and subcontractors
and Leonard S. Wegman, Inc."

In a denial, Howard Slnnott Deputy Town Attorney, wrote
that:

"[Y]our application for access must

be denied. This correspondence
volves some contracts which are
subject of pending and possible
gation. Any documents prepared
contemplation of preparation of

in-
the
liti-
in
such
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litigation are privileged. Other
documents which were not prepared

in preparation or contemplation of
litigation are still privileged as
intra-agency materials which are not
final in nature or do not contain
final determinations, but merely con-
tain recommendations for .action by
the Town. As you may know, the case -
of Sea Crest Construction Corp., Vvs.
Stubing, 442 N.Y.S. 2d 130 (2d Dept.
-1981) holds these documents to be
intra—agency materials."

: I would like to offer the following comments regard-
ing the situation.

First, the case of Sea Crest Construction Corp.,
supra, may yet, to the best of my knowledge, be appealed
to the Court of Appeals. Therefore, it would he 1nappro-
priate to comment with respect to any of the records in
which you are interested that might be the subject of the
Sea Crest litigation.

Second, it appears, however, that some of the records
that you have requested may be distinguished from those
sought in Sea Crest. Specifically, it appears that records
involving communications between the Town and contractors
or subcontractors, as well as correspondence between those
contractors and Leonard S. Wegman, Inc., are different from
those requested in Sea Crest. If I am mistaken, I would
appreciate hearing from you or the Town, which will receive
a copy of this opinion.

Third, it would appear that the records regarding
contractors that you have requested would not fall within
the scope of the exception regarding inter-agency and
intra—~agency materials [see Freedom of Information Law,
§87(2) (g)] which was found to be applicable with respect
to materials communicated between the Town and a consult-
ing firm in Sea Crest. If the thrust of the decision in
Sea Crest 1s based upon the notion that a consulting firm
employed by a municipality is charged with the responsibility
of advising, and therefore that its communications with the
Town could be considered intra-agency in nature, communi-
cations between the Town and contractors or among contractors °
would apparently fall outside the scope of the ground for .
denial offered in Sea Crest. As such, I do not believe
that the decision rendered in Sea Crest would be applicable
to the records in possession of the Town which are not the
subject of the Sea Crest litigation.

‘
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Fourth, while I would agree that records prepared
for litigation might be considered either “lntra—agency
materials or perhaps exempt under the provisions of §3101
of the Civil Practice Law and Rules, other materials re-
lated to litigation would not in my view. fall within the
scope of the two aforementioned grounds for denial. Stated
differently, even though records might relate to litigation,
if they do not consist of inter-agency or intra-agency
materials, and if they were not prepared for litigation,
but rather in the ordinary course of business, it appears
that such records would be subject to rights of access
granted by the Freedom of Information Law [see e.g., Burke
v. Yudelson, 368 NYSs 24 779, aff'd 51 AD 24 673, 378 N¥YS 24
165; and Westchester Rockland Newspapers v. Mosczydlowski,
58 AD 24 234].

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,

KQQNAS& /\U« e

Robert J. Freeman
Executive Director

RJF:jm

cc: Howard Sinnott
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complies with the Freedom of Information Law in a procedural
sense by informing the Committee of its determinations, as
well as in a substantive sense regarding the bases for with-
holding records. As stated in §89(4) (a) of the Freedom of
Information Law, when in receipt of an appeal, "each agency
shall immediately forward to the committee on public access
to records a copy of such appeal and the determination
thereon." From my perspective, even if a determination

on appeal results in a grant of access to an individual

who had been initially denied, the agency is nonetheless
required to transmit copies of appeals and determinations

to the 'Committee. Again, however, since Mr. Sandy has been
given an opportunity to obtain the records sought, it appears

“that the issue has become moot.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

si

rely,

Robert J. Freeman
Executive Director

RJIJF:jm

cc: Dr. Patrick R. DiCaprio
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In this regard, §1401.2 of the Committee's regula-
tions requires that the governing body designate one or
more records access officers responsible for dealing with
requests made under the Freedom of Information Law. From
my perspective, if the Town Clerk is the designated records
access officer, she would be responsible for locating and
obtaining the records in whlch you are 1nterested on your
behalf. - : : : .

Second, I would like to point out that §30 of the
Town Law states that the town clerk is the legal custodian
of all records. Consequently, although the town clerk
might not have physical custody of specific records, the
clerk would nonetheless have legal custody and responsibility
for such records. ‘ ‘

Third, if you have correctly cited a provision of
the zoning ordinance of the Town of Lake Luzerne, minutes of
meetings of the Zoning Board of Appeals would be required
to be kept and made available the town clerk.

Fourth, with‘respect to minutes'generally, §101 (1)
of the Open Meetings Law states that: :

"Minutes shall be taken at all open
meetings of a public body which
shall consist of a record or summary
of all motions, proposals, resolu-
tions and any other matter formally
voted upon and the vote thereon."

Although it has been held jud1c1ally that a tape recording
of an open meeting is a "record" subject to rights of

access granted by the Freedom of . Information Law [see e.g.,
Zaleski v. Hicksville Union Free School District, Board of
Education of Hicksville Union Free School, Sup. Ct., Nassau
Cty., NYLJ, Dec. 27, 1978], it 1s in my view doubtful that

a tape recording alone could be considered as "minutes" of

a meeting While a tape recording might often be used as

an aid in transcribing or preparing minutes, I do not be-
lieve that the tape recording would be a substitute for

what might ordinarily be characterized as minutes of a meet-
ing. If my contentlons are accurate, I believe that the
tape recordlng would be insufficient and that written minutes
of meetings of the Planning Board and the Zoning Board of
Appeals should have heen kept in addition to the tape re-
cordlngs.

e R TS,
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And fifth, it is important to note that §87(3) (a)
of the Freedom of Information Law requires that each agen-
cy, including a planning board or a zoning board of appeals,
shall maintain: : : » :

"a record of the final vote of each

member in every agency proceedlng in

which the member votes..."
As such, the Freedom of Information Law imposes an affirma-
tive duty upon public bodies to prepare a record indicating
the manner in which each member of a public body voted in
every instance in which a vote is taken.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

-Sincerely,

eyt

Robert J. Freeman
" Executive Director

RIF:im

cc: . Town Clerk

£
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Second, with respect to the time limits for response
to requests, §89(3) of the Freedom of Information Law and
§1401.5 of the Committee's regulations provide that an agen-
cy must respond to a request within five business days of
the receipt of a request. The response can take one of
three forms. It can grant access, deny access, and if so,
the denial should be in writing stating the reasons, or the
receipt of a request may be acknowledged in writing if more
than five days is necessary to review or locate the records
and determine rights of access. When the receipt of the
request is acknowledged within five business days, the agency
has ten. additional days to grant or deny access. Further,
if no response is given within five business days of receipt
of a request or within ten.. days of the acknowledgment of
the receipt of a request, the request is considered "con-
structively" denied [see regulations, §1401.7(b)].

~ In my view, a failure to respond within the designated
time limits results in a denial of access that may be appealed
to the head of the agency or whomever is designated to de-
termine appeals. That person or body has seven business days
from the recelpt of an appeal to render a determination..
Moreover, copies of appeals and the determinations that

follow must be sent to the Committee [see Freedom of Informa-
tion Law, §89(4) (a)].

Third, although the Board of Education may have ex-
ceeded the time limitations described above, I have dis-
cussed the matter on several occasions with various repre-
sentatives of the Board and believe that the Board's
employees attempt in good faith to respond to requests
as expeditiously as possible.

I regret that I cannot be of greater assistance.
Should any further guestions arise, please feel free to
contact me.
. ‘ Sincerely,

MKFW

Robert J. Freeman
Executive Director

RIF:jm
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Thomas R. Olson ‘

Qualley, Larson & Jones

P.O. Box.407

609 1/2 First Avenue North, Suite 206
Fargo, North Dakota 58107

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
advisory opinion is based solely upon the facts presented
in your correspondence.

Dear Mr. Olson:

B - As you are aware, I have received your letter of
- . ~ January 19. Please accept my apologies for the delay in
| response.

| Vou have requested an advisory opinion with respect

| to the application of the Freedom of Information Law to the
| statutory colleges of Cornell University and, in particular,
} the New York State Colleges of Agriculture and Life Sciences
| and Veterinary Medicine. Apparently, you have been in

| contact with officials of both the State University of

| New York and Cornell University; you have been advised by

| Mr. Thomas Santoro, Associate General Counsel at Cornell

| University, that Cornell is not subject to the Freedom of

| Information Law and does not constitute an "agency" as

| defined in §86(3) of the Freedom of Information Law.

|

As noted during our phone conversations, the Com- *
| mittee on Public Access to Records is authorized to render

| advisory opinions under the Freedom of Information and

Open Meetings Laws. However, it has no authority to compel

an agency to make records available or otherwise comply

with those statutes. Consequently, the following comments

should not in any way be construed as binding upon yourself

or any other party.
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First, in my view, the primary guestion is whether
the statutory colleges of Cornell University fall within
the definition of "agency" as it appears in the Freedom
of Information Law. Section 86(3) of the Law defines
"agency" to include:

"...any state or municipal department,
board, bureau, division, commission,
committee, public authority, public
corporation, council, office or other
“'governmental entity performing a
governmental or proprietary function
for the state..." (emphasis added).

As we discussed, Holden v. Board of Trustees of Cornell
University [440 NYS 2d 58, aff'd 80 AD 2d 378 (1981)] held
that the Cornell Board of Trustees is subject to the Open
Meetings Law when it deliberates with respect to the four
statutory colleges administered by Cornell under the super-
vision of the State University of New York. Although the
court found that such activities of the Board of Trustees
fell within the scope of the Open Meetings Law, it did not
determine whether the records regarding statutory colleges
would be subject to the Freedom of Information Law. It is
emphasized that §97(2) of the Open Meetings Law defines
"public body" to include:

"...any entity, for which a quorum is
required in order to conduct public
business and which consists of two or
more members, performing a govern-
mental function for the state or for
an agency or department thereof...”
(emphasis added). :

From my perspective, a possibly crucial distinction between
the definition of "agency"” in the Freedom of Information
Law and "public body" in the Open Meetings Law involves the
restriction to "governmental" entities in the case of the
former, as opposed to "any" entity in the latter. Whether
a court would equate these two phrases in view of the
activities performed by Cornell with respect to the statu-
tory colleges is as yet undetermined.

Second, the difficulty in determining whether or not
an entity is "governmental" in character was recogniZed by
the Court of Appeals in Westchester Rockland Newspapers v.
Kimball [50 NY 24 575 (1980)]. In that case, the State's

highest court found that records of a volunteer fire company,
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a not-for-profit-corporation, providing fire protection
services to a municipality, are subject to the Freedom of
Information Law. However, the Court stated that:

"[Flor not only are there expanding
boundaries of governmental activity
increasingly difficult to draw, but in
perception, if not in actuality, there
is bound to be considerable crossover
between govérnmental and nongovernmen-
tal activities, especially where both
are carried on by the same person or
persons”" (Westchester News v. Kimball,
supra, at 581).

The Court of Appeals disagreed with the argument of the
volunteer fire company that it should not be subject to the:
Freedom of Information Law because it did not constitute an
"organic arm of government"”. The extent to which there may
be similarities or analogies that can be drawn between the
Kimball holding and the factual situation which you have
described is in my view conjectural.

Third, the statutory obligations of the four statu-
tory colleges apparently involve a governmental function that
Cornell performs for and under the supervision of the State
University of New York. Having discussed this matter with
Ms. Carolyn Pasley, Associate Counsel for the State Univer-
sity, it appears that Cornell is not generally required to
transmit records generated from its administration of the
statutory colleges to the State University system, other
than financial records specifically required by §§5711,
5712, 5714 and 5715 of the Education Law. However,; if
Cornell transmits records of the type you are seeking,
those records would in my view likely be available under
the Freedom of Information Law, for it is undisputed that
the State University system is an "agency" subject to the
Freedom of Information Law.

Fourth, if you are unsuccessful regarding your request
to Cornell, it is possible that some of the information you
are seeking may be available from Cornell under other
legislative directives, such as those tc which Mr. Santoro
alluded in paragraph three of his January 7, 1982 letter,

a copy of which you enclosed for my review. It is noted
that §5712(1) of the Education Law requires the MNew York
State College of Agriculture and Life Sciences to disseminate
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information by means of "publication of bulletins and
reports". Additionally, to the extent that any of the
statutory colleges of Cornell receive federal funding to
conduct research and investigation, it is possible that
records reflecting the results of those studies may be
available to you under relevant federal statutes or regu-
lations. ’

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact
me, , '

Sincerely,

ROBERT J. FREEMAN
Executive Director

BY:

Pamela Petrie Baldasaro
Assistant to the Executive
Director

PPB:RJF:s8s

cc: Carolyn Pasley
Thomas Santoro
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Marilyn Adams
County Reporter
Times-Union

55 Exchange Street
Rochester, NY 14614

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
a&V1sory opinion is based solely upon the facts presented
in your correspondence.

Dear Ms. Adams:

‘ I have received your letter of February 7. Please
‘ accept my apologies for the delay in response.

‘According to your letter, in which you reqﬁested‘an
opinion regarding rights of access to a report of an advisory
committee:

"...the committee was named by County
Manager Lucien A. Morin to decide how
to spend $1 million on security
measures in downtown Rochester.
Once the committee had approved its
recommendations, we could not obtain
a copy until Morin had seen themn.

: County Attorney Jack Doyle argued

- : the committee was ad hoc, not standing,
and its recommendations were not final.
agency policy". :

Although you now have possession of the report in
guestion, you have requested an advisory opinion in order
to preclude similar situations from occurring in the future.

: In my view, the issues that you have ralsed involve
" - the provisions of both the Freedom of Information and Open
Meetings Laws and the manner in which those provisions have
_ been interpreted, -and I would like to offer the follow1ng
. comments regardlng the two statutes. ;
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First, a decision rendered by the Appellate Division,
Fourth Department, dealt with similar issues in conjunction
with the meetings and records of entities created by the .
Mayor of the City of Syracuse [see Syracuse United Neigh-
bors v. City of Syracuse, 80 AD 2d 984 (198l)]. 1In terms
of background, questions consistently arose under the Open
Meetings Law as originally enacted concerning the scope of
the Law with respect to commlttees, subcommittees and simi-
lar advisory bodies. However, in 1979, the definition of
"public body" was altered to 1nclude entltles that "conduct"
public business, including committees, subcommittees and
similar bodies. In Syracuse United Neighbors, the issues
surrounded entities created by an executive, and the Court
found that such entities fell within the definition of
"public body" [see Open Meetings Law, §97(2)] and, there-
fore, are subject to the Open Meetings Law.

Based upon the facts provided in your letter, the
committee designated by the County Manager would in my
opinion be a "public body" subject to the Open Meetings Law.
Further, as you are likely aware, the Open Meetlngs Law is
based upon a presumption of openness and requires that the
deliberative process of public bodies be conducted open to
the public, except to the extent that an executive session
may properly be called in conjunction with the provisions
“of §100(1) (a) through (h).

Consequently, although the County Attorney may have
~contended that the committee is ‘ad hoc, as opposed to a
standlng committee, its status as an ad hoc committee is
in my view of no moment; on the contrary, based upon the
Syracuse United Neighbors decision and the facts that you
presented, I believe that it is a public body required to
comply with the Open Meetings Law in all respects.

A second issue raised in the Syracuse United Neigh-
bors case dealt with minutes of the meetings of the bodies
created by the Mayor. The Court found that the documents
of the entities in question were records of an "agency" as
defined by §86(3) of the Freedom of Information Law. Al-
though minutes were prepared, the court determined that they
were "clearly made without contemplation of public exposure"
and therefore were remitted to the lower court for in
camera review to determine the extent to which the contents
should be redacted. Based upon the direction provided by
the Appellate Division, it is in my view clear that minutes
were required to have been compiled and made 'available by
an advisory committee, such as the committee which is the
subject of your inquiry.




Marilyn Adams
March 1, 1982
Page -3~

en HMeetings Law con-

In this regard, §1C1i of the (p
states that:

cerns minutes of public bodies and

"IM]inutes shail be tzken at ail open
‘meetings of a public body which shall-
consist of a record or summary of all
motions, proposals, resolutions and
any other matter formally voted upon
and the vote thereon.

[M]inutes shall be taken at executive
sessions of any action that it taken

by formal vote which shall consist of.

a record or summary of the final deter-
mination of such action, and the date
and vote thereon; provided, however,

that such summary need not include any
matter which is not required to be made
public by the freedom of information law
as added by article six of this chapter".

I would conjecture that recommendations made by the committee
in guestion would be reflective of material contained in
motions, proposals, or resolutions. If that is 50, even
though the actions of the committee might be considered as
recommendations, it appears that they would nonetheless be
required to be contained within minutes. Further, the
deliberations that led to the adoption of the recommendations
would in my view have been required to be open to the pub-
lic, except to the extent that an executive se551on could
appropriately have been convened. ‘

With respect to rights of access to the report, it
would appear that only one ground for denial under the
Freedom of Information Law would be applicable. ' However,
that ground for denial could likely be cited as a basis for
disclosure of the documentation in guestion, either in
whole or in part. Specifically, I direct your attention
to §87(2) (g) of the Freedom of Informatlon Law, which:states
that an agency may withhold records that

"...are inter-agency or intra-agency -
materials which are not:

i. statistical or factual tabulatlons
or data; v

ii. ‘instructions to staff that affect
the publlc- or

iii. final agency pollcy or determina-
tlons..." :
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It is noted that the language quoted above contains what
in effect is a double negative. While inter-agency or
intra-agency materials may be withheld, portions of such
materials consisting of statistical or factual information,
instructions to staff that affect the public, or final
agency policy or determinations must be made available.

To the extent that the report contains "statistical
or factual tabulations or data", I believe that it would be
available, unless some other ground for denial could justi-
fiably be cited. Moreover, while the recommendations
adopted by the committee in guestion might not constitute
the final determination by the County, they would likely
reflect the committee's final determinations. In this
regard, the Appellate Division, Fourth Department, appears
to have adopted the advice of the Committee on Public Access
to Records in terms of the scope of rights of access to
"final determinations” under §87(2) (g) (iii). In brief, the
Court found that final determinations would involve those
determinations made "at each stage of an often mult-level
administrative process" [ee Miracle Mile Associates v.
Yudelson, 68 AD 24 176, 182 (1979)].

In this instance, the decision-making process appears
to exist through a process by which a body designated by
the County Manager deliberated and determined courses of
action recommended to the County Manager. Due to the re-
quirements of openness discussed earlier in terms of the
Open Meetings Law and the decision rendered in Miracle
Mile, supra, I believe that the report in question, as I
understand the situation, should be available.

I hope that I ‘have been of some assistance. Should
any further questlons arlse, please feel free to contact
me.

Sincerely,

LT b

Robert J. Freeman
Executive Director

‘RJF:ss

cc: Jack Doyle
Lucien A. Morinh
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Second, you have raised questions regarding the
existence of some of the records that you are seeking. 1In
this regard, §89(3) of the Freedom of Information Law per-
mits you to request that an agency certify that it does
not have possession of a record or is unable to locate =
record after having made a diligent search. In accorda:ce
with the Law, Civil Service regulations provide that such a
certification may be requested free of charge. You might
want to consider seeking such a certification in order to
determine the existence of the records in which you are
interested.

Third, as indicated to you by letter on July 20,
1981, certain records characterized as inter-agency or
intra-agency materials may justifiably be withheld in whole
or in part. To reiterate, §87(2) (g) of the Freedom of
Information Law states that an agency may withhold records
that:

"...are inter-agency or intra-agency

materials which are not:

i. statistical or factual tabulations
or data;

ii. instructions to staff that affect
the public; or

iii. final agency policy or determina-
tions..."

Under the circumstances, it appears that your only course
of action at this juncture involves the process that you
have begun, appealing the denial. Under §89(4) (a) of the
Freedom of Information Law, if a denial is upheld following
an appeal, the reasons must be "fully explained" in writing.
If the determination on appeal sustains the denial, you may
seek judicial review by initiating a judicial proceeding
under Article 78 of the Civil Practice Law and Rules.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,

ROBERT J. FREEMAN
Executive Director

e Y

—

Pamela Petrie Baldasaro
Assistant to the Executive
Director

cc: Anthony M. Costanzo
John J. Mooney
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Mr. Lloyd Sokolow
Attorney at Law
89 Columbia Street
Albany, NY 12210

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
advisory opinion 1is based solely upon thé*facts presented
1n your correspondence.

Dear Mr. Sokolow:

As you are aware, I have received your letter of
February 5 in which you requested an advisory opinion
under the Freedom of Information Law.

According to your letter, you submitted a request
to the Board of Psychology at the State Education Depart--
ment for:

"...portions of records of applica-
tions for admission to the licensure
examination in psychology which were
approved by the Board for Psychology
- from appllcants who were not from a °
program in psychology registered with
the State Education Department..."

You indicated that the information in which you are inter-
ested involves transcripts and letters of support of appli-
cants from university faculty, and that you are not inter-
ested in obtaining any information contained within the
records that would identify applicants, faculty or the
universities attended by applicants. Neverthneless, your
request was denied. You have indicated that if you are
granted access to the records in gquestion, the number of -
cases would be |approximately forty to sixty during the last.

five years and the total number of pages that might be
photocopied would be something under two-hundred.
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I would like to offer the following comments w1th
respect to your inquiry.

First, the Freedom of Information Law is based upon
a presumption of access. Stated differently, all records
of an agency, such as the State Education Department, are
available, except to the extent that records or portions
thereof fall within one or more categories of deniable
information listed in §87(2) (a) through (h).

Second, §89(3) of the Freedom of Information Law
states in part that an applicant must request records
"reasonably described". Under the circumstances, in view
of the specificity of the information that you are seek-
ing, it would appear from my perspective that you have met
the standard of reasonably describing the records sought.
However, it should be noted that the capacity of an agency
to locate information may be based in part upon the manner
in which records are filed. If the Education Department
can through its current filing system locate the records in
which you are interested, I believe that you have met your
responsibility of reasonably describing the records sought.

Third, it would appear that there is only one ground
for denial that could appropriately be asserted with re-
spect to the records in question. Specifically, §87(2) (b)
of the Freedom of Information Law states that an agency may
withhold records or portions thereof which:

"if disclosed would constitute an un-
warranted invasion of personal privacy
under the provisions of subdivision
two of section eighty-nine of this
article..." '

In turn, §89(2) provides additional guidance regarding un-
warranted invasions of personal privacy. Section 89(2) (a)
states that:

"[Tlhe committee on public access to
records may promulgate guidelines re-
garding deletion of identifying details
or withholding of records otherwise
available under this article to prevent
unwarranted invasions of personal pri-
vacy. In the absence of such guide-
lines, an agency may delete identifying
details which it makes records avail-
"able."
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It is noted that the Committee on Public Access to Records
for a number of reasons has not promulgated guidelines re-
garding the deletion of identifying details. For instance,
when issues regarding privacy arise, often subjective
judgments must of necessity be made. While one reasonable
person might consider the disclosure of a particular record
to be offensive, thereby resulting in an unwarranted inva-
sion of personal privacy, an equally reasonable person
might view disclosure of the same record as innocuous,
thereby resulting in a permissible invasion of personal
privacy. As such, the Committee believes that it cannot
Justlflably interject its subjective judgments regarding
privacy. Moreover, there are virtually thousands of re-
cords containing personally identifying details and it
would be all but impossible to prepare or issue guidelines
with respect to all such records. In addition, often the
persons in custody of particular records at an agency are
in a more knowledgeable position to determine the effects
of disclosure. Consequently, due to the absence of guide-
lines promulgated by the Committee, an agency, such as the
State Education Department, "may delete identifying details
when it makes records available."

Based upon your description of the records sought,
it is my view that they should be made available after having
deleted identifying details, if the State Education Depart-
ment believes that disclosure of the 1dent1fy1ng details
would constitute an unwarranted invasion of personal pri-
vacy.

Lastly, assuming that my contentions are accurate-
and that portions of the records sought should be made
available, it is possible that the process of reviewing
and perhaps deleting portions of the records could involve
a significant amount of time and effort. Nevertheless, I
believe that an agency is required to undertake such a re-
view [see Zanger v. Chinlund, 430 NYS 24 1002 (1980); United
Federation of Teachers v. New York City Health and Hospitals
Corporation, 428 NYS 24 823 (1980)]. As indicated earlier,
the Freedom of Information Law is based upon a presumption
of access, and §87(2) states that an agency may withhold
records or "portions thereof" that fall within one or more
of the grounds for denial. As such, it is in my opinion
clear that the Legislature envisioned situations in which
a single record might be both accessible and deniable in
part. It is also clear in my view that an agency is re-
quired to review records sought in their entirety to deter-
mine the extent, if any, to which one or more of the grounds
for denial may appropriately be asserted.
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I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me,

Sincerely,

<
Roéert J. Freeman
Executive Director

RJIJF:jm

cc:  Judy Hall, Ph.D.
Gene Snay
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B Mrs. Elaine Trayer
: March 2, 1982

| : . ‘ Page =2~

I regret that I cannot be of greater assistance.
Should any further questions arise, please feel free to
contact me.

g Sincerely,

¥ ROBERT J. FREEMAN
| » Executive Director .

B ' Pamela Petrie Baldasaro
Assistant to the Executive
Director

PPB:RJF:ss
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Mr. Edward K. Byrne
77-D-93

Box 149

Attica, NY 14011

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
adv1sory opinion 1is based solely upon the facts presented
in your correspondence.

Dear Mr. Byrne:

; I have received your letter of February 1l. Please
' accept my apologies for the delay in respoase. '

You have raised a series of issues regarding the
implementation of the Freedom of Information Law by the
Department of Correctional Services and the Division of
Parole. Since you have not offered specific instances in
which particular records have been withheld, I would like
to offer the following general comments.

First, the Freedom of Information Law (see attached)
is based upon a presumption of access. Stated differently,
all records of an agency are available, except to the extent
that records or portions thereof fall within one or more
grounds for denial enumerated in §87(2) (a) through (h).

Second, when making a request, the Law requires that
an applicant for records submit a request in writing
"reasonably describing” the records sought. I am aware
that in some instances, requests have been made that are
so broad that the agency officials in receipt of the re-
quest have been unable to determine the nature of informa-
tion being sought. For example, a request for all records : ‘
pertaining to oneself might not meet the standard that re-
cords be "reasonably described", for records conecerning an
individual may be broad in nature and kept in a variety of

. , locations.
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Third, a potentially useful tool in assisting you
in narrowing the areas of records in which you .re interested
is a "subject matter list". 1In this regard, §8'(3) (c) of
the Freedom of Information Law requires each agency to pre-
pare a list, in reasonable detail, by subject matter, of all

of its records, whether or not the records are available.

You might want to seek the subject matter lists of the two
agencies that you identified. :

Fourth, in terms of procedure, §89(1l) (b) of the Free-
dom of Information Law requires the Committee to promulgate
regulations which govern the procedural implementation of
the Freedom of Information Law. In turn, §87(l) requires
that each agency develop its own regulations in conformity
with those of the Committee. The Department of Correctional
Services has promulgated regulations, and §5.20 of those
regulations pertains to the examination of records by inmates
and their attorneys. I have enclosed a copy of those regu-
lations for your consideration.

Lastly, your final comment concerns a portion of the
Department of Correctional Services' regulations concerning -
the denial of a request. Unless, 1 am mistaken, you have
misconstrued the language which, according to your letter,
provides that: ‘

"[A] request to which no response is re-
ceived within five (5) business days,

by operation of Law, is construed as a
denial of the request” (emphasis yours).

Section 89(3) of the Freedom of Information Law states in
part that an agency is required to respond to a request
within five business days of its receipt. Under the regu-
lations promulgated by the Committee [see attached §1401.5
(d) and §1401.7(c)], if no response is given within five
business days, the applicant may consider his cr her re-~-
quest to have been denied and may appeal in accordance with

- §89(4) (a) of the Freedom of Information Law. Also enclosed

is an explanatory pamphlet that may be useful to you.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,

Robert J. Freeman
Executive Director

RJF:jm
Encs.
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In my v1ew, ‘a failure to respond within the designated
time limits results in a denlal of access that may be ap-
pealed to the head of the agency or whomever is designated
to determine appeals. That person or body has seven busi-
ness days from the receipt of an appeal to render a deter-
mination. Moreover, copies of appeals and the determinations
- that follow must be sent to the Committee [see Freedom of

Information Law, §89(4) (a)l.

Under the circumstances, I believe that the letter
addressed to you by the Clerk dated February 1 would consti-
tute an acknowledgment of the receipt of a request. As
such, from that date, I believe that Village officials
would have ten business days to render a determination to
grant or deny access. :

Enclosed for your consideration are copies of the
Freedom of Information Law and the regulatlons to which
reference was made earller.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Slncerely,

Was5 ?m__._

Robert J. Freeman
Executive Director

RIF:jm
Encs.

ce: Evan Stephens
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Ms. Jane Marcham
The Ithaca Journal
Ithaca, NY 14850

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuilng staff
advisory opinion is based solely upon the facts presented
1n your correspondence.

Dear Ms. Marcham:

I have received your letter of February 2. Please
accept my apologies for the delay in response.

‘ You have asked whether a mayor can "restrict city
employees in any way" from seeking the advice of the Com-
mittee on Public Access to Records.

Your ingquiry was precipitated by a memorandum
issued to all City employees by Mayor Bill Shaw of the
City of Ithaca entitled "Openness and Confidentiality in
City Operation". Specifically, a paragraph in the mem-
orandum states that:

"...no employee is authorized to act
contrary to their supervisor. Instead,
their disagreement with a supervisor
should be forwarded to the City Clerk's
office for review of the question. If
that review and clarification is not
sufficient, then a second review by the
Mayor and City Attorney is the final
internal step for employees. Further
review must be conducted, as prescribed
by law, in the courts. In addition, an : ‘
opinion by the State's Committee on Pub-
lic Access to Records may by sought by
a citizen at any time. . Employees may
also seek that opinion,but only after
’ : the internal review procedure stated
above is exhausted."
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I would like to offer the following comments regard-
1ng the Mayor's memorandum

‘ It is noted at the outset that the Mayor contacted
this office for the purpose of engaging in a general dis-
cussion regarding the Freedom of Information ‘Law and the
Open Meetings Law prior to the issuance of the memorandum.
In addition, due to the gquestion that you raised, I con-
tacted the Mayor on your behalf to discuss the language.

. quoted above. Although the specific language may be
somewhat unclear, I concur with the intent of the Mayor
as he expressed it during our telephone conversation.

In our discussion of the "restriction" imposed upon
City employees, it was stated that it is intended to
apply to situations in which an employee receives a re-
quest for records or information from a member of the pub-
lic under the Freedom of Information Law. In such cases,
the employee would be required to follow a specific admin-
istrative procedure prescribed in the memorandum prior to
disclosure or contacting this office. That procedure,
however, is limited to those situations in which an indi-
vidual seeks to deal with a request while actlng in the
performance of his or her official duties.

In situations in which an employee has questions
regarding information that is unrelated to the performance
of his or her official duties (i.e., if an employee of a
particular department seeks information for personal use
from another department, and the request is unrelated to
the performance of his or her official duties), that indi-
vidual could seek the advice of the Committee at any time.
Stated differently, the Mayor and I agreed that there is
a distinction between situations in which questions arise
in conjunction with the performance of one's official
duties where the procedure should be followed, and those
other situations in which a member of the public who
happens to be an employee of City government seeks advice
of the Committee in relation to an issue unrelated to the
performance of his or her official Quties.

In sum, I was assured by the Mayor that the policy
as expressed in the memorandum is not intended to restrict
an employee from seeking the advice of the Committee, so
long as the advice is not sought in conjunction with the
performance of his or her official duties. As suczh, I
view the policy as an appropriate administrative mechanism.
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Lastly, I raised questions with the Mayor regarding
the last paragraph of the memorandum, which states in part
that:

"[V]liolations of the Open Meetings Law
or Freedom of Information Law are sub-
ject to criminal prosecution, employee
discipline and/or removal from office
in extreme instances. Moreover, fail-
ure to abide by a supervisor's direc-
tive may constitute insubordination."

In discussing the language quoted above with the Mayor, I
contended that improper disclosures under the Freedom of
Information Law and the Open Meetings Law could not in my
view result in any criminal prosecution. Again, however,
it was agreed that improper disclosures would likely be
made outside the scope of one's official duties under the
Freedom of Information Law or the Open Meetings Law and
that such disclosures would involve other statutory pro-
hibitions. ‘

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Sinc relyf

\_,.

Robert J. Freeman
Executive Director

RIF:jm

cc: Mayor Shaw
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Honorable John R. Kuhl, Jr.
Member of the Assembly

18 Buell Street

P.0O. Box 153

Bath, New York 14810

The staff of the Committee on Public Access to Records is
authorized to 1ssue advisory opinions. The ensuing staff
advisory opinion is based solely upon the facts presented
in your correspondence.

Dear Assemblyman Kuhl:

I have received your letter of February 25, which

. reached this office on March 3. Your interest in the Freedom

of Information and Open Meetings Laws is muchk appreciated.

According to your letter, you received an inquiry
from a constituent regarding the status of a nonprofit
corporation, the Steuben Rural Electric Coop, Inc., under
the Freedom of Information and Open Meetings Laws.

In my opinion, based upon a review of the Rural
Electric Cooperative lLaw, it appears that the Steuben Rural
Electric Coop, Inc. is not subject to either of the two
statutes.

With respect to the Freedom of Information Law, the
scope of the Law is determined by means of the definition
of "agency". That term is defined in §86(3) to include:

"...any state or municipal department,
board, bureau, division, commission,
committee, public authority, public
corporation, council, office or other
governmental entity performing a
governmental or proprietary function
for the state or any one or more muni-
cipalities thereof, except the judi-
“ ciary or the state legislature”.
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As I view the Rural Electric Cooperative Law, the corpora-
tion in question could not be considered a "governmental"
entity and, as such, it would fall outside the scope of the
Freedom of Information Law.

Similarly, with regard to the Open Meetings Law, the
definition of "public body" determines which entities are
subject to the Law. Section 97(2) defines "public bocdy" to
mean:

"...any entity, for which a guorum is
required in order to conduct public
business and which consists of two or
more members, performing a governmental
function for the state or for an agency
or department thereof, or for a pub-
lic corporation as defined in section
sixty-six of the general construction
law, or committee or subcommittee or
other similar body of such public
body".

. Once again, based upon a review of applicable provisions
of law as well as the purposes of the corporation in gues-
tion as stated in its certificate of incorporation, it does
not appear that the Board of the corporation conducts public
business or performs a governmental function. Therefore, I
believe that the board of directors would likely fall out-
side the scope of the Open Meetings Law.

It is noted that similar advice has been given with
respect to other better known public utilities. 1In those
cases, it has been suggested that public utilities are
private corporations and, therefore, fall outside the re-
guirements of the Freedom of Information and Open Meetings
Laws. However, often records relating to such corporations
are available from government through the Public Service
Commission. ,\

I have contacted the Public Service Commission on
your behalf to determine whether the Commission regulates
the corporation that you identified. I was informed that
the Commission does not engage in a regulatory function
with regard to corporations subject to the Rural Electric
Cooperative Law. Further, I know of no state agency that
has a specific statutory relationship with corporations
such as that which you identified.
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I regret that I cannot be of greater assistance.
Should any further questions arise, please feel free to
contact me.

Sincerely,

2\ Gu—

Robert J. Freeman
Executive Director

RJF:ss
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5) 1Is the Division of Rent Control
and the Department of Housing Pres-
ervation and Development presently in
full compliance with the Freedom of
Information Law?"

I would like to offer the following comments and
observations regarding your inguiry.

The first question is whether the document in your
possession, a copy of which you attached to your letter,
is a "subject matter list". I direct your attention ini-
tially to §87(3) (¢) of the Freedom of Information Law,
which requires that each agency, such as the Department in
qguestion, shall maintain:

"...a reasonably detailed current list
by subject matter, of all records in
the possession of the agency, whether
or not available under this article”.

The list that you attached makes reference to a series
of twelve categories of records. Since I am not familiar
with all of the records of the Department and its Division
of Rent Control, I can only conjecture as to the sufficiency
of the list. If the list does not make reference to all
records, by subject, in reasonable detail, I believe that
the list would be insufficient and, therefore, fail to
comply with §87(3) of the Freedom of Information Law. If
the Division of Rent Control is similar to other agencies,
it likely maintains possession of personnel records, pay-
roll information, correspondence with the public and other
agencies, vouchers, contracts, policies, administrative
staff manuals, brochures, news releases, mailing lists and
numerous other types of records. If indeed the Division
maintains the kinds of records described above, as well
as others, I would contend that the subject matter list
attached to your letter is incomplete.

I would also like to point out that §89(1) (b) (iii)
of the.Freedom of Information Law requires that the Com-
mittee on Public Access to Records:

"...promulgate rules and regulations

with respect to the implementation of
subdivision one and paragraph (c) of

subdivision three of section eighty-

seven of this article..."”
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As indicated previously, "paragraph (c) of subdivision
three of section eighty~seven of this article" pertains to
the subject matter list. Relative to the subject matter
list, §1401.6 of the regulations promulgated by the Com-
mittee states that:

"(a) Each agency shall maintain a
reasonably detailed current list by
subject matter of all records in its
possession, whether or not records
are available pursuant to subdivision
two of section eighty-seven of the
Public Officers Law.

(b) The subject matter list shall be
sufficiently detailed to permit iden-
tification of the category of the
record sought.

(c) The subject matter list shall be
updated not less than twice per year.
The most recent update shall appear
on the first page of the subject
matter list".

Based upon the provisions quoted above and in view of your
difficulties in gaining access to records, it would appear
that the Division's subject matter list might not be
"sufficiently detailed to permit identification of the
category of the record sought”.

It is also noted that the City of New York, as re-
quired by §87(1l) of the Freedom of Information Law, has
promulgated regulations under the Freedom of Information
Law in substantial compliance with those promulgated by
the Committee. Therefore, if the subject matter list in
gquestion is insufficient under the Committee's regulations,

I believe that it would also be insufficient under the “
"Uniform Rules and Regulations for all City Agencies".

Your second question is whether a subject matter list
may be requested under the Freedom of Information Law. Your
question was apparently precipitated by a contention that
a "list"” is not a "document"”.

In this regard, §89(3) of the Freedom of Information
Law states in part that, as a general rule, an agency need
not create a record in response to a request. The -exceptions
to that rule requiring the creation of records involve the
direction given in §87(3), which, as stated earlier, in
ggrigraph (c), requires the creation of a subject matter
ist.
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Further, a "list" is in my view clearly a "document"
or "record" as defined by §86(4) of the Freedom of Informa-
tion Law. The cited provision defines "record" broadly to
include:

"...any information kept, held, filed,
produced or reproduced by, with or for
an agency or the state legislature, in
any physical form whatsoever including,
but not limited to, reports, statements,
examinations, memoranda, opinions,
folders, files, books, manuals, pam-
phlets, forms, papers, designs, draw-
ings, maps, photos, letters, micro-
films, computer tapes or discs,

rules, regulations or codes".

In short, based upon the language quoted above, if a subject
matter list -or any other "information" exists, it is a
"record" subject to rights of access granted by the Freedom
of Information Law that may be requested by any person.

Your third guestion involves the existence of sub-
ject matter lists for previous years and the responsibility
for the creation and maintenance of a subject matter list.

Once again, I direct your attention to the regula-
tions promulgated by the Committee. Specifically, §1401.2
(a) requires the head or governing body of an agency to
designate one or more "records access officers;] "who shall
have the duty of coordinating agency response to public
requests for access to records". Further, §1401.2(b) of
the regulations states in part that:

"The records access officer is respon-
sible for assuring that agency personnel:

(1) Maintain an up-to-date subject
matter list; \

(2) Assist the requester in identifying
requested records, if necessary..."

One of the difficulties that you encountered appar-
ently dealt with the nature of records that you requested.
As stated above, the designated records access officer is
required to provide assistance in identifying records
sought, if necessary. I would also like to point out that
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an applicant for records need not identify records in
detail or with great specificity when making a request; on
the contrary, §89(3) of the Freedom of Information Law
states that an applicant must request records "reasonably
described".

Your fourth gquestion involves the rationale for an
apparent failure by the appeals officer to forward a copy
of your appeal to this office. 1In this regard, §89(4) (a)
of the Freedom of Information Law, which states that an
applicant for records may appeal an initial denial, requires
that:

"...each agency shall immediately for-
ward to the committee on public access
to records a copy of such appeal and
the determination thereon”.

All that I can suggest is that if agency officials did not
make records available on the ground that your request was
insufficient to determine the nature of the records sought,
it is possible that they might not have considered their
response as a denial, but rather as a request to you for
more specificity regarding the records sought.

Lastly, as you are aware, an opinion from this office
is advisory; the Committee has no authority to enforce the
Freedom of Information Law or otherwise compel an agency to
make records available. Nevertheless, in an effort to
assist you as well as officials of the Department of
Housing Preservation and Development, perhaps this advisory
opinion will result in a review of the requirements of the
Freedom of Information Law and the regulations that will
be beneficial to you and others.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact
me.

Sincerely,

n&{ﬁ:'fT;Q;»-»f"”/

Robert J. Freeman
Executive Director
RJF:s8 3
cc: Anthony Gliedman
Valerie Asciutto
Harry Michelson
Stephen Shapiro
Alfred Schmidt
Joseph Fiocca
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The Honorable Donald E. Quick
Mayor, City of Kingston
Office of the Mayor

Kingston, New York 12401

The staff of the Committee on Public Access to Records is
authorized to i1ssue advisory opinions. The ensuing staff
advisory opinion 1s based solely upon the facts presented
in your correspondence.

Dear Mayor Quick:

. As you are aware, your letter addressed to Attorney
General Abrams has been forwarded to the Committee on Public
Access to Records. The Committee is responsible for ad-
vising with respect to the Freedom of Information and Open
Meetings Laws.

Your inquiry concerns a request made by a local news-
paper for records regarding the Kingston Police Department,
including "departmental orders and regulations..." and
records indicating the identities of "each member of the
Police force". You wrote further that it is your belief,
as well as that of the City's Police Chief, that you need
not release the Department's rules, regulations and simi-
lar materials under the Freedom of Information Law. Addi-
tionally, you point out that, in your view, "the reporter
for the newspaper has been on a 'witch hunt' regarding
[the] Police Department". \

In my opinion, the records sought by the reporter
are available in great measure, if no in toto under the
Freedom of Information Law for the following reasons.

First, the Freedom of Information Law is based upon
a presumption of access. Stated differently, all records
of an agency, such as the City of Kingston or its Police
. Department, are accessible, except to the extent that re-
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cords or portions of records fall within one or more
grounds for denial appearing in §87(2) (a) through (h)
of the Law.

Second, although two grounds for denial might be
relevant to the records in question, I do not believe that
either could appropriately be asserted, unless there are
unusual circumstances.

One potentially relevant ground for denial is §87(2)
(e), which states that an agency may withhold records or
portions thereof that:

"are compiled for law enforcement
purposes and which, if disclosed,
would:

i. interfere with law enforcement
-investigations or judicial proceed-
-ings;

ii. deprive a person of a right to
a fair trial or impartial adjudica-
tion;

iii. identify a confidential source
or disclose confidential information
relating to a criminal investigation;
or

iv. reveal criminal investigative
techniques or procedures, except
routine techniques and procedures."

Some of the records involved in the request, such as general
rules and regulations or statements of policy, for example,
might not have been compiled for law enforcement purposes,
but rather in the ordinary course of business. In such
cases, I do not believe that §87(2) (e) could justifiably -
be cited as a basis for withholding. 1In other instances in
which rules and regulations were compiled for law enforcement
purposes, as stated in §87(2) (e) (iv), records reflective

of routine criminal investigative techniques and procedures
would fall outside the scope of the cited provision and,
therefore, be available. From my perspective, only unusual
or "non-routine" criminal investigative techniques or pro-
cedures could be withheld.
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A second ground for denial of possible relevance might
be §87(2) (g), which, due to its structure, could serve as
a basis for disclosure. Section 87(2) (g) states that an
agency may withhold records that:

"are inter-agency or intra-agency
materials which are not:

i. statistical or factual tabu-
lations or data;

ii. instructions to staff that
affect the public; or

iii. final agency policy or de-
terminations..."

It is noted that the provision quoted above contains what in
effect is a double negative. While inter-agency or intra-
agency materials may be withheld, portions of such materials
consisting of statistical or factual information, instructions
to staff that affect the public, or final agency policy or
determinations must be made available.

Under the circumstances, it would appear that the re-
cords in question could properly be characterized as "intra-
agency" materials. However, it would also appear that rules,
regulations and departmental orders could be characterized
as "instructions to staff that affect the public" that would
be accessible under §87(2) (g) (ii), or "final agency policy"
that would be accessible under §87(2) (g) (iii).

Third, another area of the request apparently in-
volves records identifying members of the Police force.
In this regard, I direct your attention to §87(3) (b) of
the Freedom of Information Law, which requires that each
agency shall maintain:

"a record setting forth the name, N
public office address, title and

salary of every officer or employee

of the agency..."

The only situation that I can envision in which the identity
of a person employed by the Police Department might justi-
fiably be deleted from the payroll record required.to be
compiled under §87(3) (b) would involve undercover agents or
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informants. In those cases, I believe that the names of
such individuals might justifiably be deleted under §87
(2) (f), which enables an agency to withhold records or
portions thereof, when disclosure "would endanger the
life or safety of any person”.

Lastly, I do not believe that the reason for which
a request is made (i.e., a "witch hunt") affects rights of
access. As stated by the Appellate Division in Burke v.
Yudelson (368 NYS 24 779, aff'd 51 AD 24 673, 378 NYS 24

165), if a record is available under the Freedom of Infor-
mation Law, it should be made equally available to "any
person" without regard to status or interest.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,

Ok 1 fr—

Robert J. Freeman
Executive Director

RJF:jm

cc: George Braden
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In my view, the language quoted above does not require that
minutes consist of a verbatim account of statements made at
meetings. On the contrary, minutes are required to make
reference only to those specific terms mentioned in §101(1).
As such, I do not believe that reference to your letters

must be included in minutes. If, however, the correspondence
mentioned during the meeting formed the basis of a motion,
proposal or resolution of the board, such a reference would
in my opinion be required to be included in the minutes.

Further, as you may be aware, the Freedom of Infor-
mation Law includes within its scope all records "kept,
held, filed, produced or reproduced by, with or for an
~agency" [see Freedom of Information Law, §86(4)]. There-
fore, in my view, the correspondence in possession of the
Supervisor transmitted to him in his official capacity
would be subject to rights of access granted by the Freedom
of Information Law.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact
me. '

Sincerely,

Robert J. Freeman
Executive Director

RJF:ss

cc: Richard C. Klingler
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John M. Stafford
81 C 600
Box 149 ' B
Attica, NY 14011 x [

March 8, 1982

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ehsuing staff
adVLSOIY opinion 1is based soIely upon the facts presented

in your correspondence.

o e
Dear Mr. Stafford:

. I have received your recent letter ih which you
requested information regarding the addresses of particular
agencies that you could use for the purpose of making re-
quests for records.

The three agencies that you specified are the
Federal Bureau of Investigation, the Drug Enforcement
Admlnlstratlon and the New York State Police in the Buffalo
area.

With respect to the FBI, you might wrlte to the‘ =
follow1ng address.,‘ : fo

_FOL Unit : ‘
- Federal Bureau of Investigation
Washlngton, D.C. 20535 :

In the alternative, you might consult a local telephone
directory for the purpose of transmlttlng a request to a
reglonal offlce of the FBI. &

o request records from the Drug Enforcement Admin-
istration, the address would be:

Drug Enforcement Administration
Room 200

FOI Unit

1405 I Street, N W.

Washington, D.C. 20537
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To address a request to the New York State Police,
again, it is suggested that you review a local phone
directory to determine the address of the State Police
office nearest to you. It is also suggested that you
direct an inquiry to the records access officer at the
State Police at the following address:

Division of State Police
State Office Building Campus
Public Security Building
Albany, NY 12226 ‘

I would like to point out that rights of access to
records in possession of New York State and local govern-
ment agencies, such as the State Police, are governed by
the provisions of the New York State Freedom of Information
Law. A different provision of law, the federal Freedom of
Information Act, would be applicable to records in posses-
sion of federal agencies, such as the FBI and the Drug
Enforcement Administration.

Enclosed for your consideration are copies of the
New York State Freedom of Information Law, an explanatory
pamphlet on the subject that may be useful to you, for it

‘contains sample letters of request and appeal, and a

reproduction of a federal publication entitled "Your Right
to Federal Records".

I hope that I have been of some assistance. Should
any further guestions arise, please feel free to contact
me’

Sincerely,

| | fhesd b

Robert J. Freeman
Executive Director

RJF:ss

Enclosures
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Mr. John J. Gannon

General, Counsel

Western Regional Off- Track
Betting Corporation -
113 Main Street

Batavia, New York-14020

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
ad@lsory opinion is based solely upon the facts presented
in your correspondence.

Dear Mr. Gannon:

I have received your thoughtful letter of February
10 and appreciate your interest in compliance with the
Freedom of Information Law. Please accept my apologies
for the delay in response.

You have requested comments relative to a position
taken with respect to two requests by Jay Gallagher of the
Rochester Times=-Union. Specifically, Mr. Gallagher requested
telephone numbers called on mobile telephones that relate
to OTB business, and telephone bills, including numbers
called on OTB business, for private telephone lines of
named OTB employees at OTB headquarters. In your letter,
you expressed the concern that disclosure of all of the
1nformat10n sought would represent a "potential invasion
of privacy of both the OTB employee placing the call, and
the person receiving the call”. You wrote further that it
is your oplnlon that "the parties to the call enjoy the
right of privacy and they alone are entitled to make the
determination to waive or not to waive that right".

I would like to offer the following observations
regarding the 51tuatlon you have described.
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First, as you indicated in your letter to Mr. Gallagher
after having contacted this office, I am unaware of any judi-
cial interpretations of the Freedom of Information Law that
would provide a "direct precedent" for the purpose of re-
sponding to the request.

Second, when records are requested that identify in-
dividuals, as you have intimated, the central -issue involves
§87(2) (b) of the Freedom of Information Law, which states
that an agency may withhold records or portions thereof when
disclosure would result in "an unwarranted invasion of per-
sonal privacy". It is also important to note that questions
involving privacy are often perplexing, for it may be diffi-
cult to draw a line of demarcation between what might be con~
sidered an unwarranted invasion of personal privacy and a
permissible invasion of personal privacy. In many cases,
it has been suggested that subjective judgments regarding
privacy must often of necessity be made. For instance, one
reasonable person might view a record and suggest that, in
his view, disclosure would be offensive, thereby resulting
in an unwarranted invasion of personal privacy. An equally
reasonable person, however, might view the same record and
believe that disclosure would be innocuous, thereby result-
ing in a permissible invasion of personal privacy. Further,
§89(2) (a) of the Freedom of Information Law permits the
Committee on Public Access to Records to "promulgate guide-
lines regarding deletion of identifying details or with-
holding of records otherwise available under this article
to prevent unwarranted invasions of personal privacy."

The Committee has not promulgated such guidelines for a
number of reasons. Due to the issue raised above regarding
the necessity of making subjective judgments regarding
privacy, the Committee does not believe that it would be
appropriate to impose its subjective judgments upon others
regarding privacy. Moreover, agency officials in possession
of records may be in the best and most knowledgeable position
to gauge the effects of disclosing particular records. 1In
‘addition, there are virtually thousands of different types
of records that identify people, and as a consequence, it
would be all but impossible to develop guidelines regarding
each of those types of records.

Third, there may be a distinction with respect to «
the degree to which the privacy of public employees, as
opposed to others, .might justifiably be protected under
the Freedom of Information Law. Although as noted earlier,
the standard relative to privacy in the Freedom of Informa-
tion Law is flexible, there is a significant amount of
case law pertaining to privacy relative to public employees.
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In brief, the courts have found that public employees enjoy
a lesser degree of privacy than others, for they have a
greater duty to be accountable than others. Moreover, it
has been found in several cases that records relevant to

the performance of one's official duties are available, for
disclosure in such cases would result in a permissible as
opposed to an unwarranted invasion of personal privacy [see
e.g., Farrell v. Village Board of Trustees, 372 NYS 2d 905
(1975); Gannett Co. v. County of Monroe, 59 AD 2d 309 (1977),
aff'd 45 NY 2d 954 (1978); Geneva Printing Co. and Donald C.
Hadley v. Village of Lyons, Sup. Ct., Wayne Cty., March 25,
1981; Montes v. State, 406 NYS 24 664 (Court of Claims,
1978); and Steinmetz v. Board of Education, East Moriches,
Sup. Ct., Suffolk Cty., October 30, 1980]. Conversely,

if records are unrelated to the performance of one's offi-
cial duties, disclosure might indeed result in an unwarranted
invasion of personal privacy [see e.g., Matter of Wool, Sup.
Ct., Nassau Cty., NYLJ, Nov. 22, 1977].

With respect to records in possession of agencies
that identify persons other than public employees, I do
not believe that the courts have offered guidance as speci-
fic as that given with respect to publié employees. In those
cases, it would appear that determinations must be made on
a case by case basis.

Fourth, you made reference to a "right" to privacy.
In my view, there may be no such "right" in conjunction
with the Freedom of Information Law. Stated differently,
the Law is permissive; while an agency may withhold records
falling within one or more grounds for denial, there is no
requirement that records be withheld, unless there is a
statutory provision that prohibits disclosure [see Freedom
of Information Law, §87(1) (a)]. Therefore,’ although an-
agency may seek to protect privacy by withholding records,
I do not believe that there is-an obligation to do so.

Fifth, under the circumstances, if a personal call
is made on an OTB phone, it would appear that the number
called might be deleted from a record under §87(2) (b),
for disclosure of the number might identify the individual
to whom the call was placed. Obviously, that individual
would have no control over a llstlng of his or her phone:
number found within the record in question. It is p0351b1e,
however, that a court might find that the other information
that you identified, such as the date, time and length of
the call,might be avallable, for without reference to the
number called, the remaining aspects of the record might
not if disclosed constitute an unwarranted invasion of per-
sonal privacy. In terms of reimbursement by employees for
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personal calls, it might be found that, unless the items
specified in the previous sentence are disclosed, it might
be unknown as to whether the appropriate amount of reim-
bursement has indeed been made. 1In short, I am not sure
that a record indicating the mere use of an OTB telephone
for personal use would constitute an unwarranted invasion
of personal privacy. However, to the extent that the num-
ber of the person contacted is included within the record
of a personal call, it might be argued that the phone num-
ber could justifiably be deleted on the ground that disclo-
sure would result in an unwarranted invasion of personal
privacy-

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,

A

Robert J. Freeman
Executive Director

RJF:jm

cc: Jay Gallagher
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Mr. Antonio Soto
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Ossining Correctional Facility
354 Hunter Street

Ossining, New York 10562

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensulng staff
adV1sorX opinion 1s based solely upon the facts presented
1n your correspondence.

Dear Mr. S®to:

I have received your letter dated February 10, which
.~ reached this office on February 22. Please accept my apolo-
~gies for the delay in response.

1 Your inquiry concerns your unsuccessful efforts to

gain access to your criminal history record. You have re-
guested advice regarding the means by which you can obtain
such a record. '

As you may be aware, §89(1) (b) of the Freedom of Infor-
mation Law requires the Committee on Public Access to Records
to promulgate general regulations designed to implement the
procedural aspects of the Freedom of Information Law. In
turn, §87(1l) of the Freedom of Information Law requires each
agency to develop regulations in conformity w1th those pro-
mulgated by the Commi ttee, :

In this regard, the Department of Correctional Ser-

vices has promulgated regulations under the Freedom of

Information Law. With regard to your inquiry, §5.5(g) of :
the Department's regulations defines the term "inmate re- s
cord" to include "the DCJS report", which is a criminal -
history record. Moreover, §5.20 concerns examination of 0
inmate records by inmates and their attorneys and states '
that an inmate may request copies of records by forwarding
the request to the facility superintendent or his designee.
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v In view of the foregoing, it is suggested that YOu
submit a request for your "DCJS report" to the superinten-
dent of the facility in which you are housed.

Enclosed is a copy of the regulations promulgated by
the Department of Correctional Services for your review.

‘ I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,
bt & Fruma_

Robert J. Freeman
Executive Director

RJF:jm

Enc.

TR
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Joan M. Scariati

Trustee

Lindenhurst Public Schools
71 Bolton Street

North Lindenhurst, NY 11757

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
advisory opinion is based solely upon the facts presented
in your correspondence.

Dear Ms. Scariati:
I have received your letter of February 1ll.

‘ You have requested an advisory opinion with respect
to rights of access to school kboard minutes and tape re-
cordings of school board meetings. Specifically, you have
requested advice regarding the propriety of a resolution
adopted by the Lindenhurst Board of Education. As set
forth in your correspondence, the resolution in question
states:

"[T]hat the Board of Education adopt a
procedure whereby tapes and minutes of
meetings may not be copied prior to
the approval of the minutes of that
meeting which make them official.
Further, that only Board members and
central office staff may listen to the
tapes prior to the approval of the
minutes for that meeting."

I would like to offer the following comments with
respect to your ingquiry.

First, a tape recording is in my view a "record"
subject to rights of access granted by the Freedom of Infor-
mation Law. Section 86(4) of the Law defines "record" to
include:
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"...any information kept, held, filed,
produced or reproduced by, with or for
an agency or the state legislature, in
any physical form whatsoever including,
but not limited to, reports, statements,
examinations, memoranda, opinions,
folders, files, books, manuals, pam-
phlets, forms, papers, designs, draw-
ings, maps, photos, letters, micro-
films, computer tapes or discs, rules,
regulations or codes".

In view of the broad language quoted above, if a school
board utilizes a tape recorder to create a record of its
meetings, I believe that it would clearly constitute a
"record" subject to the Freedom of Information Law.

Second, case law has held that tape recordings of
open meetings are available [see Zaleski v. Hicksville
Union Free School District, Board of Education of Hicks-

ville Union Free School, Sup. Ct., Nassau Cty., NYLJ,

Dec. 27, 19787 and that notes taken at a meeting and later
used as an aid in compiling minutes are also available

[see Warder v. Board of Regents, 410 NYS 24 742 (1978)].
Consequently, if a tape recording exists, I believe that it
is available to the public for either listening or repro-
duction.

Third, the resolution of the Lindenhurst School
Board, as quoted above, reflects a policy of the Board to
withhold copies of minutes and/or tape recordings on the
ground that such documents are unapproved. In this regard,
I direct your attention to §101(3) of the Open Meetings Law
[see attached]. 1In brief, the cited provision states that
minutes of open meetings must be compiled and made available
within two weeks of such meetings. In my opinion, the
minutes are available as soon as they are created, whether
or not they have been approved.

Fourth, prior to the effective date of §101(3),
which was 1979, the Committee transmitted a memorandum to
all public bodies in anticipation of problems regarding
unapproved minutes. For example, in many instances, a
public body might not meet within two weeks and, therefore,
might not be able to approve or make minutes official.
Consequently, it has been suggested that in such instances,
the clerk or whoever is responsible for preparing minutes
do so within the appropriate time limits and mark the
minutes as "unapproved", "non-final", "draft", for example.
By so doing, a member of the public can learn generally
what transpired at a meeting, and concurrently, notice is
given to the effect that minutes are subject to change.




Joan M. Scariati
March 9, 1982
Page =-3-

Lastly, as indicated above, rights of access to
records and minutes are determined under the Freedom of
Information and Open Meetings Laws. Since I am unaware of
any authority that would enable a school board by means of
a resolution to supersede rights of access granted under
either the Freedom of Information Law or the Open Meetings
Law, I believe that the resolution is of questionable
legality.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact
me.

Sincerely,

ROBERT J. FREEMAN
Executive Director

Pamela Petrie Baldasaro
Assistant to the Executive
Director

PPB:RJF:ss

cc: School Board

Attachment
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Eugene J. Corsale, IAO

Director

Saratoga County Real Prooerty
, Tax Services .

Saratoga County Municipal Center
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adV1sory opinion 1S'based solely upon the facts presented
in your correspondence.

Dear Mr. Corsale:

v : 1 have received your letter of February 17 ‘and appre—
‘ ciate your interest in complying with the Freedom of Infor-
mation Law. Please accept my apologies for the delay in
response. . :

Your inquiry concerns rights of access to records in
| possession of assessors which indicate the manner in which
assessments are determined. Specifically, you have asked
whether such records are available, 1nc1udlng-

| : . ".,..property phy51cal 1nventory data -f

| T " “method of valuation used - comparable

| i . sales used and in relation to commer-
cial properties, the income and expense
statements of the commerc1al property ‘
owner...“

| In response to your inquiry, even before the enact-
ment of the Freedom of Information Law, the courts held
under §51 of the General Municipal Law that virtually all
records developed in the assessment process are available.
[see e.g., Sears Roebuck & Co., V. Hoyt, 107 NYs 2d 756
(1951) ; . Sanchez v. Papontas, 32 AD 2d 948 (1969)]. 1In

“ Sanchez, supra, the Appellate Division found that pencil-
marked data cards used by municipal assessors to reappraise
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real property are available to the public, even though the
cards were prepared by a third party, a private contractor.
In Sears Roebuck, supra, the court found that the contents
of a "Kardex" system used by assessors were available. The
cards contained numerous types of information that were
found to be available, including:

"...many printed items for insertion
of the name of the owner, selling price
of the property, mortgage, if any,
frontage, unit price, front foot
value, details as to the main
building, including type, construc-
tion, exterior, floors, heating,
foundation, basement, roofing,
interior finish, lighting, in all,
some eighty subdivisions, date when
built or when remodeled, as well as
details as to any minor buildings”.

There may, however, be situations in which considera-
tions of privacy, both personal and corporate, might arise.
In this regard, §87(2) (b) of the Freedom of Information Law
permits an agency to withhold records or portions thereof
when disclosure would result in "an unwarranted invasion of
personal privacy". The cited provision might be relevant
in situations in which individuals submit income tax infor-
mation in order to seek an old-age exemption, for example.
Records reflective of personal income or payment of state
and federal income tax might be deniable due to confiden-
tiality provisions found within the Tax Law applicable to
income tax returns and reports submitted to the State Depart-
ment of Taxation and Finance.[see e.g., §697(3)]. Therefore,
it might be argued that the Legislature determined that
disclosure of records concerning income would constitute an
improper or unwarranted invasion of personal privacy. I
would like to point out, too, that in Kaufman Assoc. v. Levy
[74 Misc. 24 209 (1973)]1, it was held that income and ex-
pense statements filed in connection with an application for
review of a real estate tax evaluation were available for
inspection. It should be noted, however, that Kaufman was
rendered before the enactment of the Freedom of Information
Law and was based on a New York City Charter provision found
to be comparable to the provisions of General Municipal Law
§51. It is unclear in my view whether a court would not
grant access to the income and expense statements in their

quiring the deletion of information which could constitute
an unwarranted invasion of personal privacy if disclosed. -
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Lastly, there may be another ground for denial in
the Freedom of Information Law of potential relevance.
Specifically, §87(2) (d) states that an agency may W1thhold
records or portions thereof that:

"...are trade secrets or are maintained
for the regulation of cormercial enter-
prise which if disclosed would cause
substantial injury to the competitive
position of the subject enterprise...”

In this regard, it is possible that certain income and
expense statements regarding commercial property might in
whole or in part cause substantial injury to the competitive
position of a corporation if disclosed. The extent to

which §87(2) (d) might be used as a basis for withholding
would in my view be better known to you and to the torpor-
ations to which the statements relate.

I regret that I cannot be of greater assistance.
Should any further questions arise, please feel free to
contact me.

Sincerely,

Bt T o

Robert J. Freeman
Executive Director

RJF:ss
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Second, case law has held that tape recordings of
open meetings are available [see Zaleski v. Hicksville
Union Free School District, Board of Education of Hicks-
ville Union Free School District, Sup. Ct., Nassau Cty.,
NYLJ, Dec. 27, 1978] and that notes taken at a meeting
and later used as an aid in compiling minutes are also
available [see Warder v. Board of Regents, 410 NYS 24
742 (1978)1]. Consequently, if a tape recording exists,
I believe that it is available to the public for either
listening or reproduction.

Third, you indicated in your correspondence that
you have been unable to inspect and/or obtain a copy of
Board minutes and tape recordings on the ground that such
documents have not been approved by the School Board.
With regard to tape recordings, it would appear that,
since it is a verbatim account of a meeting, there is
nothing to approve or alter. With respect to minutes,

I direct your attention to §101(3) of the Open Meetings
Law (see attached). 1In brief, the cited provision states
that minutes of open meetings must be compiled and made
available within two weeks of such meetings. In my opin-
ion, the minutes are available as soon as they are created,
whether or not they have been approved.

In terms of background, prior to the effective date
of §101(3), October 1, 1979, the Committee transmitted a
memorandum to all public bodies in anticipation of pro-
blems regarding unapproved minutes. For example, in many
instances, a public body might not meet within two weeks
and, therefore, might not be able to approve or make
minutes official. Consequently, it has been suggested
that in such cases, the clerk or whoever is responsible
for preparing minutes should do so w1th1n the approprlate
time limits and mark the minutes as "unapproved", "non-
final", "draft", for example. By so doing, a member of
the public can learn generally what transpired at a meet-
ing, and concurrently, notice is given to the effect that
minutes ‘are subject to change.

Fifth, in my view, you are correct in your assertion
that under the Freedom of Information Law you are entitled
to either review and/or copy a tape recording of a school
board meeting. An agency, such as a school board, in my
view has the duty to make its records available to any
person at the location for public inspection designated
by the public body, regardless of the status of the indi-
vidual or group that might seek access to such records
[see e.g., Burke v. Yudelson, 368 NYS 24 779, aff'd 51
AD 24 673, 378 NYS 2d 165]. Therefore, minutes and tapes
of school board meetings should in my opinion be available

IOV = eeordis o Lr adb s Tk
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to you upon request regardless of whether you are a member
of the public or a representative of the School Board.

Sixth, you have correctly noted that a school board
cannot deny access to minutes and records for an indefinite
period of time. With respect to the time limits for re-
sponse to requests, §89(3) of the Freedom of Information
Law and §1401.5 of the Committee's regulations provide that
an agency must respond to a request within five business
days of the receipt of a request. The response can take
one of three forms. It can grant access, deny access, and
if so, the denial should be in writing stating the reasons,
or the receipt of a request may be acknowledged in writing
if more than five days is necessary to review or locate
the records and determine rights of access. When the re-
ceipt of the request is acknowledged within five business
days, the agency has ten additional days to grant or deny
access.

Lastly, with regard to the fees that can be charged
in response to a request for copies of minutes and reproduc-
tion of tapes, §87(1) (b) (iii) states that:

"the fees for copies of records...
shall not exceed twenty-five cents per
photocopy not in excess of nine inches
by fourteen inches, or the actual cost
of reproducing any other record, except
when a different fee is otherwise pre-
scribed by law."

Therefore, if the minutes are prepared on a sheet of paper
that is no larger than nine by fourteen inches, the School
Board could charge no more than twenty-five cents per photo-
copy. If the record to be copied is larger than nine by
fourteen inches or is not subject to reproduction by photo-
copying, the School Board could assess a fee based upon the
actual cost of reproduction.

Moreover, §1401.8(c) (3) of the regulations promul-
gated by the Committee, which have the force and effect of
law, provide that the actual reproduction cost is "the
average unit cost for copying a record, excluding fixed
costs of the agency such as operator salaries". Therefore,
as held in Zaleski, supra, the Board could not in my view
gharge for personnel costs in reproducing the tape record-
ing.
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I hope that I have been of some assistance., Should
any further questions arise, please feel free to contact
me.

Sincerely,

ROBERT J. FREEMAN
Executive Di tor.(idﬁ
C b Py

BY Pamela Petrie Baldasaro
Assistant to the Executive
Director

RJF:PPB:jm
Encs.

cc: School Board
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Edward M. Saltzman
Corporation Counsel
Village of Port Chester
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Port Chester, NY 10573

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
advisory opinion is based solely upon the facts presented
in your correspondence.

Dear Mr. Saltzman:

been forwarded to the Committee on Public Access to Records,

‘ As you are aware, your letter of February 22 has

which is responsible for advising with respect to the
Freedom of Information Law.

As Corporation Counsel of the Village of Port

Chester, you have raised questions regarding the nature of
records kept by the Village Zoning Board of Appeals. Spe-
cifically, you wrote that the Zoning Board of Appeals seeks
to maintain tape recordings of its proceedings and prepare
written minutes "showing the votes of all members on all
matters decided by the Board". 1In conjunction with §7-712
of the Village Law, you have asked "what should be included
in 'records of all examinations and official actions'".
In addition, you indicated that you may seek to supply
"more complete verbatim minutes at a cost of so much a
page". You have asked whether such steps may be under-
taken.

I would like to offer the following comments and
observations regarding your inguiry.

First, as you know, §7-712(1) of the Village Law
states in part that a zoning board of appeals:
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"...shall keep minutes of its pro-
ceedings, showing the vote of each
member upon every guestion, or if
absent or failing to vote, indicating
such fact, and shall also keep records
of its examinations and other official
actions".

In my view, the language quoted above should be read in
conjunction with the Open Meetings Law, §101, as a basis

for determining the minimum requirements of the contents of
minutes. Section 101(l1) of the Open Meetings Law pertaining
to minutes of open meetings states that:

"[M]linutes shall be taken at all open
meetings of a public body which shall
consist of a record or summary of all
motions, proposals, resolutions and any
other matter formally voted upon and
the vote thereon".

Again, I believe that the language quoted above contains
what in effect would be minimum requirements regarding the
contents of minutes of meetings of public bodies. In my
view, it is clear that the requirement in the Open Meetings
Law does not mandate that a verbatim transcript be created.
Nevertheless, there is no provision of law with which I am
familiar that would preclude a public body from preparing
or creating a verbatim account of its proceedings.

Second, I would like to point out that the language
of §7-712(1) is consistent with §87(3) (a) of the Freedom
of Information Law regarding the creation of a record of
votes. The cited provision states that each agency, in-
cluding a zoning board of appeals, shall maintain:

"...a record of the final vote of each
member in every agency proceeding in
which the member votes..."

Third, the Freedom of Information Law in §86(4)
defines the term "record" broadly to include:

"...any information kept, held, filed,
produced or reproduced by, with or for
an agency or the state legislature,

in any physical form whatsoever in-
cluding, but not limited to, reports,
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statements, examinations, memoranda,
opinions, folders, files, books,
manuals, pamphlets, forms, papers,
designs, drawings, maps, photos,
letters, microfilms, computer tapes
or discs, rules, regulations or
codes"”.

In view of the breadth of the language quoted above, I
believe that a tape recording of a meeting constitutes a
"record" subject to rights of access under the Freedom of
Information Law. Moreover, it has been held judicially
that a tape recording of a meeting of a public body is
accessible to the public [see Zaleski v. Hicksville Union
FPree School District, Board of Education of Hicksville
Union Free School, Sup. Ct., Nassau Cty., NYLJ, Dec. 27,
1978]. The court in Zaleski, supra, also found that a
member of the public should have the capacity to listen to
a tape recording at no charge and that, if a copy of a tape
recording is requested, the agency must reproduce the tape
recording on the basis of the actual cost of reproduction.

. Lastly, if, as you indicated, "more complete verbatim
minutes" are prepared, the fee for copies of such minutes
would, as a general rule, be limited to twenty-five cents
per photocopy. Here I direct your attention to §87(1) (b) (iii)
of the Freedom of Information Law, which states that regu-
lations promulgated by a public corporation, such as the
Village of Port Chester, should contain reference to:

"...the fees for copies of records
which shall not exceed twenty-five
cents per photocopy not in excess

of nine inches by fourteen inches,

or the actual cost of reproducing

any other record, except when a
different fee is othersise prescribed
by law".

In view of the foregoing, I believe that the Village could
charge up to twenty-five cents per photocopy, unless another
provision of law provides that a different fee may be
assessed.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

' Sincerely,
fade Al

Robert J. Freeman
RJF:ss Executive Director

cc: George Braden
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I hope that I have been of some assistance. Should
any further gquestions arise, please feel free to contact
me.

Sincerely,

A e

Robert J. Freeman
Executive Director

RJF:ss
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Lawrence J. Zobel
City Attorney
City of Dunkirk
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The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
advisory opinion is based solely upon the facts presented
in your correspondence.

Dear Mr. Zobel:

: As you are aware, your letter of February 10 was
‘ transmitted to this office by James L. Kalteux, Associate
Attorney for the Department of Audit and Control. The
Committee on Public Access to Records is responsible for
advising with respect to the Freedom of Information Law.

You have requested an advisory opinion with respect
to the following question:

"[Mlay an elected Councilmember of a
City have access on a carte blanche

basis to records which are generally
deniable to the general public under
Freedom of Information Law?"

I would like to offer the following comments in
response to your inquiry.

First, the Freedom of Information Law is based upon
a presumption of access. Stated differently, all records
of an agency, such as the City of Dunkirk, are available,
except to the extent that records or portions thereof fall
within one or more of the grounds for denial appearing in
§87(2) (a) through (h) of the Law. Therefore, to the extent
that records could be withheld under one or more of these
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categories for denial, it is assumed that those records
would be generally "édniable to the general public" under
the Freedom of Information Law.

Second, in my view, since there is virtually no case
law on the subject of which I am aware, I believe that an
answer based upon reasonableness must be given.

From my perspective, when a public officer seeks
information while acting in his or her capacity as a public
officer, that person should not be required to follow the
procedures generally applicable to the public under the
Freedom of Information Law. In such a situation, a member
of a city council, for example, would not be requesting
information as a member of the public based upon his or
her "right to know", but rather as a representative of
government who might have a need to know in order to carry
out his or her official duties.

Of course, it should be noted that there may be
reasonable limitations that may be imposed upon public
officers seeking information to perform their duties.

For instance, some records may be exempted from disclo-
sure by statutes that permit disclosure only under speci-
fied circumstances. In those situations, I do not believe
that it would be appropriate to provide "carte blanche" or
unrestricted access to records.

Lastly, situations have arisen concerning the status
of local laws or ordinances, for example, that may grant
rights of access to public officers that far exceed rights
granted under the Freedom of Information Law [see e.g.,
Kilgallon v. City Council, City of Troy, 382 NYS 24 271

(I876)1. As such, it is suggested that you might want to
review provisions of the city charter or other provisions
of local law that might be pertinent to your question.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,

ROBERT J. FREEMAN
Executive Dlrector

Pamela Petrie Baldasaro
PPB:RJF:ss Assistant to the Executive

Director
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into the possession of the Town Clerk, they are forwarded
to the Town Supervisor, who is the chief fiscal officer for
the Town under §29 of the Town Law. Further, having spoken
with the Town Clerk, I believe that an arrangement may be
made in response to your requests whereby you can inspect
bills and vouchers at meetings of the Town Board.

Second, with respect to rights of access to the
records, they are in my view clearly available under the
Freedom of Information Law, for none of the grounds for
denial would in my opinion be applicable. Further, such
records have long been available under §51 of the General
Municipal Law.

Third, §89(3) of the Freedom of Information Law
requires that an applicant submit a request for records
"reasonably described”. From my perspective, it would
appear that under judicial interpretations of the Freedom
of Information Law, a request for bills and vouchers sub-
mitted within a particular period would likely "reasonably
describe" the records sought [see e.g., Dunlea v. Goldmark,
380 NYS 24 496, affirmed 54 AD 2d 446, affirmed with no
opinion, 43 NY 24 754, (1977)]. However, by providing
abstracts of bills and vouchers, it would appear that
those records provide a useful tool for requesting specific
bills and vouchers, for the abstracts may be employed to
identify particular bills and vouchers, rather than all
bills and vouchers submitted within a particular time
period.

Fourth, with respect to fees, under the Freedom of
Information Law [§87 (1) (b) (iii)] and the regulations prom-
ulgated by the Committee [§1401.8], an agency generally
cannot charge a fee for searching or inspecting records.
The only fee envisioned by the Law and the regulations
would involve a request for copies of records. 1In the
case of records that may be photocopied, an agency may
generally charge up to twenty-five cents per photocopy.

If you merely wish to inspect records, I do not believe
that any fee should be assessed.

Lastly, it is reiterated that, having spoken with
various Town officials, I believe that efforts have been
undertaken to make the records in which you are interested
available to you at Town Board meetings. I am hopeful
that those efforts will serve to solve the problem.
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I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact
me.

Sincerely,

Q{)@Z‘Ef\:r , M

Robert J. Freeman
Executive Director

RJF:ss

cc: Gail Stappenbeck
Donald Youlen
Vincent Rossi
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Mr. Vincent L. Morello
#80~-C-443/D-46-1

Box 149

Attica, New York 14011

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
adv1sory opinion is based solely upon the facts presented
in your correspondence.

Dear Mr. Morello:

I have received your letter of January 7, which was
received by this office on March 2. You have raised a num-
ber of questlons concerning access to records pertaining to
you.

I would like to offer the follow1ng comments and ob-
servatlons regarding your inquiry.

First, you indicated that you are interested in obtain-
ing a copy of your presentence report. In this regard, a
presentence report is generally confidential under §320.50(2)
of the Criminal Procedure Law, which states that:

" [N]ot less than one court day prior
to sentencing, unless such time require-
ment is waived by the parties, the
" pre-sentence report or memorandum shall
be made available by the court for
examination by the defendant's attorney,
the defendant himself, if he has no
attorney, and upon such examination the
prosecutor shall also be permitted to
examine the report or memoranda. In its .
discretion, the court may except from -
disclosure a part or parts of the re-
port or memoranda which are not rele-
vant to a proper sentence, or a diag-
nostic opinion which might seriously
disrupt a program of rehabilitation, or

R

T Twmg. e h B

T e gk

NERRF Y i A, T R RGI g T



Mr. Vincent Morello
March 11, 1982
Page -2-

sources of information which have been
obtained on a promise of confidenti-
ality, or any other portion thereof,
disclosure of which would not be in
the interest of justice. In all cases
where a part or parts of the report or
memoranda are not disclosed, the court
shall state for the record that a part
or parts of the report or memoranda
have been excepted and the reasons for
its action. The action of the court
excepting information from disclosure
shall be subject to appellats review."

In view of the foregoing, it would appear that a presentence
report may be available only if the court chooses to grant
access to it, and only under the circumstances described

in §390.50. As such, it is suggested that you might want

to discuss the issue further with your attorney.

A second area of inquiry involves your arrest record.
If your arrest record is essentially a criminal history
record, I believe that it would be considered the "DCJS"
report to which reference is made in §5.5(b) of the regula-
tions promulgated by the Department of Correctional Services.
Further, you may request a copy of the DCJS report through
your facility superintendent of his designee under §5.20
of the regulations of the Deparmtent of Correctional Services.

Lastly, it appears that, after having reviewed some
aspects of the records pertaining to you, you believe there
may be portions of those records that are inaccurate. Here
I direct your attention to §§5.50 through 5.54 of the regu-
lations of the Department of Correctional Services, which
enable an individual to challenge the completeness or
accuracy of certain records pertaining to him or her. I
have enclosed a copy of the Department's regulations, which
contain each of the provisions of the regulations previously
cited.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,

{\ T
P e U b

Robert J. Freeman
Executive Director

RIJF:jm
Enc.
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Second, I am unaware of any provision of law that
would "compel" a town superVLSor to distribute correspondence
addressed solely to the supervisor, or to the supervisor
plus town board members, to town board members, Neverthe-
less, I do not believe that the absence of such a statutory
direction would limit rights of access to records under the
Freedom of Information Law. .

In this regard, it is emphasized that §86(4) of the
Freedom of Information Law defines "record" expansively to
include: ‘ ' :

"...any information kept, held, filed,

produced or reproduced by, with or for
~an agency or the state legislature,
in any physicdl form whatsoever in-

cluding, but not limited to, reports, .

statements, examinations, memoranda, /
~opinions, folders, files, books, man- : IR

uals, pamphlets, forms, papers,

designs, drawings, maps, photos, ;

letters, microfilms, computer tapes

or discs, rules, regulations or

codes"

Due to the breadth of the definition quoted above, corres-

pondence addressed to the supervisor could not in my oplnion

~be considered "personal property"; on the contrary, vir-

tually any correspondence transmitted to a supervisor,
members of a town board, or any combination thereof would

a in my view fall within the definition of "record" and,
- therefore, would fall within the scope of rlghts of

access granted by the Freedom of Information Law.

: Moreover, there is another provi51on of law whlch
indicates that records addressed to a supervisor or to a

- supervisor plus town board members would not be in the

legal custody of such 1nd1v1duals. Specifically, §304(1)
of the Town Law states ‘in relevant part that: the town clerk
of each town: ‘ : :

"[S]hall*have the custody of all the
records, books and papers of the town.,
He shall attend all meetings of the
- town board, act as clerk thereof, and
- “keep a complete and accurate record
-~ of the proceedings of each meeting,
and of all propositions adopted pur—f
,r;suant to this chapter".
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Based upon the cited provision, a town clerk would in my

;view be the legal custodian of all town records, whether

or not the reCords,are in the clerk's physical custody.

I would also like to point out that the governlng
body of each public corporation, i.e., a town board, is
regquired to adopt procedures governing the 1mp1ementation
of the Freedom of Information Law [see attached, Freedom
of Information Law, §87(1l)] in conformity with general
regulations promulgated by the Committee on Public Access

- to Records pursuant to §89(1) (b) (iii) of the Freedom of

Information Law. Under the Committee's regulations (see
attached), a governing body must designate one or more
"records access officers" responsible for "coordinating

- agency response to public requests for access to records"

[see regulations, §1401.2(a)]l. As such, if, for example,
a town clerk has been designated as the records access
officer, the clerk would likely have the duty of respond-

ing to a request for all town records, including those

records in the physical custody of a town supervisor.

Third, thh respect to your question concerning the
distribution of correspondence addressed to a superv1sor
and town board members, all that I can suggest is that the
recipientsof such correspondence should carry out their
duties reasonably. By means of example, hundreds of items
of correspondence are addressed to the Committee on Public
Access to Records each year, many of which merely involve
requests for general information or publlcatlons.‘ In
those circumstances, responses are given by the Committee's
staff and the correspondence is not distributed to members
of the Committee. In situations in which it is reasonable

'to assume that members will have an interest in or a need
~to be aware of particular items of correspondence in order
to carry out their official duties, the correspondence is
distributed to the members. In short, a response to your

question can in my opinion be based only upon Judgment
and reasonableness.

Fourthb there is no provision of law of which I am

iaware that would generally require that reference to
correspondence received by a supervisor be placed on an

agenda of a town board meetlng. Further,‘whlle most public
bodies create agendas prior to meetings, I am smmllarly
unaware of any provision that specifically requires that
an agenda be created or that a publlc body should be limi-

‘ted to discussion of items appearlng in an.agenda. Al-

though the Open Neetlngs Law requlres that notice of the
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time and place of all meetings of public bodies be given
to the news media and the public by means of posting (see
attached Open Meetings Law, §99), there is nothing in the
Open Meetings Law that requires that an agenda be created
or made available prior to a meeting.

Lastly, each of your questions relates to your final
question, whether a supervisor can "suppress or fail to
disclose all correspondence to his office which relate to
town business/matters". . Without reiterating points pre-
viously made, all that I can suggest is that the Freedom
of Information Law and the Open Meetings Law provide the
vehicles by which the public can seek to ensure that gov-
ernment is accountable. Requests for records, even those
solely in the physical custody of a particular town offi-
cial, may be requested and deliberations of a town board
must generally be conducted in public. It is emphasized
that both the Freedom of Information Law and the Open ‘
Meetings Law are based upon presumptions of access. Stated
differently, all records of an agency are available, except
to the extent that records of: portlons thereof fall within
one or more grounds for denial appearing in §87(2) (a)
through (h) of the Freedom of Information Law. Under the
Open Meetings Law, deliberations of public bodies are pre-
sumed to be open, except to the extent that an executive
session may properly be convened under §100(1)(a) through
(h) of that statute.

- Enclosed for your consideration is an explanatory
- pamphlet regarding both laws that may be useful to you.

I‘hope that I have been of some assistance. Should
‘any further questions arise, please feel free to contact me.

Slncerely,

Robert J. Freeman
Executive Director

RJF:ss

Enclosures. . -
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Ruth Leverett :
- . Executive Director «
b ~and Deputy Chairperson
o - Temporary Commission on
- Dioxin Exposure
194 Washington Avenue
- Pifth Floor =
 Albany, New York 12210

The staff of the Commlttee on Publlc Access to Records is
authorized to issue advisory opinions. The ensuing staff

- advisory opinion is based solely upon the facts presented
in your correspondence.

s ' " Dear Ms. Leverett-

. I have recelved your letter of February 23, and the
"~ minutes appended to it, which reached this office on March
- 10. Your interest in complylng with the Freedom of Infor-
mation Law is much appreciated.

- The questlon raised concerns a request ‘for a copy

~of transcripts of testimony given by individuals who tes-
tified at a hearing of the Temporary Commission on Dioxin
Exposure. In this regard, you wrote that the Commission
on August 17 ruled ‘that: : ' :

S ,'g_g'...all testimony received from veter-'
bl - ans, their families or dependents or
? . .7 affected persons, if made available
i : .. would not reveal the names and 1den-,_
i .+ tities of such persons.

~On the foreg01ng basis, 1t was declded‘

- that if the minutes of meetlngs or e

* other information were made avallable,
‘any names and 1dent1f1catlon would

. »’~ﬁ :  be emitted. - |
| ‘_ S Lk :kaJ.th the forego:.ng as guldlng pr:Ln-f
k . 'ciple, all names of persons testifying-

at meetings of the Commission were
omitted from the copies establlshed
for use"
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The Commission has requested a "ruling" regarding the
propriety of releasing the transcript.

I would like to offer the following comments and
observations regarding the inquiry as expressed in your
letter, 4as well as the minutes..

First, it is emphasized that nelther the Commlttee
norits staff has the authority to issue what could be
characterized as a "ruling". Section 89(1) (b) (i) of the
Freedom of Information Law requires the Committee to render
advisory oplnlons to agencies, such as the Commission. As
such, any advice given by the Commlttee may but need not
be accepted :

Second, it is assumed that the hearings held by the
Commission were publlc hearlngs, and that the testlmony at
those hearings was given in public. If my assumption is
correct, it would appear that transcripts of public hearings
would be accessible under the Freedom of Information Law.

Third, the Freedom of Information Law is based upon
a presumption of access. Stated differently, all records
of an agency are available, except to the extent that records
or portions thereof fall within one or more of the grounds .
for denial appearing in §87(2) (a) through (h) of the Law.

Under the circumstances, it appears that only one of
the grounds for denial would be relevant to rightg of
access to the transcripts. Specifically, §87(2) (b) states
that an agency may withhold records or portions of records
when disclosure would result in "an unwarranted invasion of
personal privacy". Further, §89(2) (b) lists five examples

- of unwarranted invasionsof personal privacy, the first two

of which 1nc1ude- '

- ~g~ “1. dlecloSure of empioyment, medical

or-credit histories or personal refer-.
ences of applicants for employment;

ii. disclosure of items involving the
.. medical or personal records of a Lo
w,client or patient in a medical fac111ty...

N From ny perspectlve, the propriety of deleting refer-
ence to the identities of those who testified should be

* based upon whether or not those who testified identified

themselves = at the hearing. If such individuals indeed
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identified themselves, it might be contended with justifi-
cation that they waived whatever capacity to protect their
privacy they might have with respect to the transcript.
Presumably, if they identified themselves, any person in
attendance, including a member of the news media, could
have taken notes that refer to such individuals by name.
If the individuals identified themselves, I believe that it
would be difficult to justify a deletion of their names
from the transcript. On the other hand, however, if those
who testified did not publicly identify themselves, it
would appear that their names or other identifying details
pertaining to them tould be deleted from the transcript

on the basis of the provisions of the Freedom of Informa-
tion Law concerning privacy that were quoted earlier.

One of the questions raised in the minutes involved
the identities of ‘those who may have requestéd copies of

 transcripts.  In this regard, I would like to point out that

the status of an applicant for records or the purpose for

~which a request is made should generally be irrelevant to

rights of access. As stated in Burke v. Yudelson (368 NYS
2d 779, affirmed S1 AD 24 673, 378 NYS 2d 165), if a record
is accessible under the Freedom of Information Law, it
should be made "equally available to any person, without

. regard to status or interest".

‘Lastly, having reviewed the minutes of the Commission

meeting of August 17, I would like to comment with respect

to the Open Meetings Law. Please be advised that the Com-
mittee is also authorlzed to prov1de adv1ce under that
statute.. ~

_ The flrst page ‘of the minutes refersto an executive .

session during which only Comm1851on members were present.

The minutes indicate that a "public session" was held after

;the executlve session,

T would 11ke to point out that the definition of

'"meetlng" [see attached, §97(1), Open Meetings Law] has been
interpreted expansively by the courts to include any gather-
ing of a quorum of a public body [i.e., the Commission; see -

definition of "public body", §97(2)] for the purpose of
discussing public business, whether or not there is an
intent to take action [see Orange County Publications,

" Division of Ottoway Newspapers, Inc. v, Council of the Cit
‘of Newburgh, 60 AD 2d 40%‘3’2—73“‘2‘7’71378')‘]—‘—)[& 5 NY 9 .

in addltlon, §97(3) of the Open Meetings Law defines
"executive session" to mean a portion of an open meeting :
during which the public may be exc¢luded. Further, §100(1)
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of the Law specifies the areas of discussion that may
properly be considered during an executive session and pre=~ -
scribes a procedure that must be accomplished during an
open meeting before a public body may conduct an executive
session. The cited provision states in relevant part that:

~"[Ulpon a majority vote of its total.
membership, taken in an open meeting
pursuant to a motion identifying the
general area or areas of the subject
or subjects to be considered, a pub-
- lic body may conduct an executive
session for the below enumerated

. purposes only, provided, however,
that no .action by formal vote shall
be taken to appropriate public
moneys..,."

As such, it is in my view clear that an executive session is
not separate and distinct from an open meeting, but rather
is a portion thereof. , :

It is suggested that you might want to review the

‘Open Meetings Law in order to ensure compliance by the

Commission. I have enclosed a copy of an explanatory
pamphlet regarding both the Open Meetings Law and the
Freedom of Information Law that may be useful to you. Also,
with respect to voting by members by telephone, I have
enclosed a copy of an earlier advisory opinion that ques-
tions the propriety of telephone voting. ,

I hope that I have been of some assistance. Should
any further questions arise, please el free to contact me.:

Sincerely,

Robert J. Freeman
Executive Director ;

‘ RJF:SSV

Enclosures
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Ms. Carol A. Crocca

Maurice E. Strobridge
Attorney and Counselor at Law
605 Mason Street

Post Office Box 7

Newark, New York 14513

| The staff of the Committee on Public Access to Records is

. authorized to issue advisory opinions. The ensuing staff
advisory opinion is based solely upon the facts presented
in your correspondence.

Dear Ms. Crocca:

é ; \ ‘ I have received your letter of March 10 and appre-
i. ciate your interest in compliance with the Freedom of
Information Law.

You wrote that you were requested by.the Village
Attorney of Newark:

"...to prepare guidelines for the
village police department regarding
public access to police department
records and exemptions therefrom".

,You have sought materials prepared by the Commlttee on the
subject and asked how you may obtain coples of advisory
‘opinions rendered by this offlce.

; Flrst there are no speC1flc guidelines or publica-
tions that- have been prepared by the Committee regarding
rights of access to police department records. From my
perspective, guidelines might often be misleading, for, =
as you may be aware, the grounds for denial appearing in
'§87(2) (a) through (h) of the Freedom of Information Law
are flexible and rights of access are often dependent

o upon the specific contents of records or the time when a
reguest is made,
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By means of example, perhaps the most relevant
provision regarding police department records is §87(2)
(e), which states that an agency may withhold records or
portions thereof that:

"...are compiled for law enforcement
purposes and which, if disclosed, would:

i. interfere with law enforcement

investigations or judical proceedings;
ii. deprive a person of a right to a
fair trial or impartial adjudication;

iii. identify a confidential source or
disclose confidential information
relating to a criminal investigation;

iv. ©reveal criminal investigative
technigues or procedures, except
routine technigues and procedures"

In view of the language gquoted above, if, for example, a
police report regarding an ongoing investigation has been
prepared for law enforcement purposes, and .if premature
disclosure would "interfere" with the investigation, the
report could likely be withheld under §87(2) (e) (i). How-
ever, if the case is closed or a subject has been appre-
hended and convicted, the same record may become avallable,
for the harmful effects of disclosure env151oned in §87

(2) (e) (i) would essentially disappear.

In short, all that I can suggest is that each request
must be considered individually, for, as noted earlier,
rights of access and the capacity to withhold may vary
depending upon the particular circumstances that may be
present.

With respect to "exemptions", one area of police
department records that may be exempt from:disclosure ([see
Freedom of Information Law, §87(2) (a)] would involve police
officers' personnel records, which are often exempt under
§50-a of the Civil Rights Law.
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Enclosed for your consideration are copies of the
Freedom of Information Law, regulations promulgated by the
Committee that govern the procedural aspects of the law,
an explanatory pamphlet on the subject, an artlcle that I
prepared that seeks to provide a "common sense" view of the
Freedom of Information and Open Meetings Law, and an index
to advisory opinions rendered by this offlce under the
Freedom of Information Law.

The index identifies advisory opinions by means of
more than 380 "key phrases". By reviewing an index, you
may find opinions in which you are particularly interested.
You may request copies of the opinions free of charge by
writing to this office and identifying the oplnlons either
- by number of by keéy phrase.

In addition, copies of all advisory opinions are
sent to selected law libraries in the state. Those closest
to you would be the Appellate Division, Fourth Department,
library in Rochester and the Syracuse University Law School
Library.

I hope that I have been of some assistance. Should
any further guestions arise, please feel free to contact
me.

Sincerely,

ot T e
. Robert J. Freeman

Executive Director
RJF:ss

Enclosures
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Ramon R. Pina
78-A-3165
Drawer B
Stormville, NY 12582
L
The staff of ‘the Committee on Public Access to Records is

authorized to issue advisory opinions. The ensuing staff
advisory opinion is based solely upon the facts presented
in your correspondence.

Dear Mr. Pina:

I have received your letter of February 28 in which
you sought to attempt to learn how you might "go about
' making the New York State Board of Parole comply with the
Freedom of Information Law".

Specifically, you indicated that you have written to
the Board of Parole on several occasions regquesting a copy
of its subject matter list. Nevertheless, you wrote that
the Parole Board has, to date, failed to respond to your
requests. '

In an effort to provide advice to you and the Divi-
sion of Parole, a copy of this response will be sent to
that office.

First, as you are aware, §87(3) (c) of the Freedom
of Information Law requires that each agency, including
the Division of Parole, within which the Board of Parole
functions, shall maintain:

"...a reasonably detailed current list
by subject matter, of all records in
the possession of the agency, whether
or not available under this article".

It is noted that the cited provision represents one of the
4 few instances in the Freedom of Information Law in which
an agency is required to create a record. Moreover, as
’ indicated in the language guoted above, a subject matter
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list is required to make reference to all categories of
records in possession of an agency, whether or not the
records are available. From my perspective, compliance
with the requirements imposed by §87(3) would not in any
way jeopardize the work of an agency, for the cited provi-
sion does not require disclosure of any particular records,
but rather merely requires that reference be made to the
types of records in possession of an agency.

Secorid, in terms of the alleged failure to respond to
your requests, I would like to point out that the Freedom
of Information Law and the regulations promulgated by the
Committee, which have the force and effect of law, prescribe
time limits,yithin which requests for records must be
answered. Speécifically, §89(3) of the Freedom of Informa-
tion Law and §1401.5 of the Committee's regulations provide
that an agency must respond to a request within five busi-
ness days of the receipt of a request. The response can
take one of three forms. It can grant access, deny access,
and if so, the denial should be in writing stating the
reasons, or the receipt of a request may be acknowledged in
writing if more than five days is necessary to review or
locate the records and determine rights of access. When
the receipt of the request is acknowledged within five
business days, the agency has ten additional days to grant
or deny access. Further, if no response is given within
five business days of receipt of a request or within ten
days of the acknowledgment of the receipt of a request,
the request is considered "constructively" denied [see
regulations, §1401.7(b)].

In my view, a failure to respond within the desig-
nated time limits results in a denial of access that may be
appealed to the head of the agency or whomever is designa-
ted to determine appeals. That person or body has seven
business days from the receipt of an appeal to render a
determination. Moreover, copies of appeals and the deter-
minations that follow must be sent to the Committee [see
Freedom of Information Law, §89(4)(a)].

In addition, it was held recently that when an
appeal is made but a determination is not rendered within
seven business days of the receipt of the appeal as required
under §89(4) (a) of the Freedom of Information Law, the
appellant has exhausted his or her administrative remedies
and may initiate a challenge to a constructive denial of
access under Article 78 of the Civil Practice Law and Rules
[Floyd v. McGuire, 437 NYS 24 886 (1981)].
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Lastly, as intimated in the previous paragraph, if
an agency fails to respond to a request, denies access to
records, or does not perform a duty required to be per-.
formed (i.e., creating a subject matter list), a proceeding
may be initiated under Article 78 of the Civil Practice
Law and Rules.

»

I regret that I cannot be of greater assistance.
Should any further guestions arise, please feel free to
contact me.

Sincerely,

- Mwm{ L —
Robert J. Freeman

Executive Director

RJF:ss

cc: William Altschuller
Herman Graber
Edward Hammock
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‘ I would like to pointiout, too, that the Committee
is required by §89(1l) of the Freedom of Information Law
promulgate general regulations regarding the procedural
implementation of the Law. In turn, each agency is re-
quired to adopt its own regulations consistent with those
of the Committee. One aspect of the Committee's regula-
tions pertaimns to a so-called "subject matter list".
Section 87(3) (c) of the Freedom of Information Law re-
qulres that each agency shall maintain:

*...a reasonably detailed current list
by subject matter, of all records in -
the possession of the agency, whether
or not avallable under this article.

‘ In turn, §1401. 6 of the regqgulations provides in relevant
‘ part that- '

"(b) The subject matter list shall

be sufficiently detailed to permit.

identification of the category of
~‘the record sought. '

(¢) The subject matter list shall
be updated not less than twice per
year. The most recent update

- shall appear on the first page of
the subject matter list."

In view of the foregoing, by reviewing the subject matter
list, an applicant should be able to 1dent1fy the category
of the records sought. : :

: In addition, the regulations require the' designation
- of one or more "records access officers" who have the duty
of "coordinating agency responses to public requests for
access to records" [see regulations, §1401.2(a)]. Among
the duties of a records access officer include assuring
that agency personnel:

"(1l) Maintain an up-to-date subject
matter list;

(2) Assist the requester in identi- : ‘
fylng requested records, if necessary” ‘ : -
[regulatlons, §l401 2(b)1.
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As such, if the nature of the records sought is unclear,

I believe that it is the duty of the records access officer
to assist an applicant in identifying the records sought,
if necessary. '

Lastly, in terms of the specific aspects of your re-
guest, your first area of inquiry involves records reflec-
tive of compliance with a specific provision of the
Chancellor's regulations, which you quoted in your request.
That regulation requires that an official record be kept.
Nevertheless, the response to your inquiry requested a
copy of reports pertaining to you. From my perspective,
that response bore little relation to your request. The
second area of inguiry resulted in a similar response in
which the District sent you a letter rather than the re- :
cords that you requested. The fourth item of request in-
volves records pertaining to "([Tlhe inspection of J.H.S.

93 made by Mr. Anthony J. Sanfilippo on May 11, 1979."

In response, however, it was requested that you be "more
specific on this item". I do not know how you could have
been more specific and, again, I believe that the records
access officer would be responsible for assisting you in
- identifying the records in which you are interested.
Similarly, the last area of your inguiry involves memoranda
transmitted among specific individuals concerning your
service, and you identified the file number within which
such memoranda would exist. Nevertheless, in response,
the Executive Assistant to the Community Superintendent
asked " [W)hat specific memoranda" you were requesting

"in regard to the individuals that you mentioned?" 1In

my view, it appears that you prov1ded as much identifying
information as you could have given, for the individuals
among whom the memoranda were transmitted were identified
1n conJunctlon with a partlcular file pertalnlng to you.

In short, I am not sure that I can suggest a method
by which you could provide greater specificity in making
a request. In order to communicate these sentiments to
the District officials, copies of my response to you will
be sent to the Community Superlntendent and his Executive
ASSlStant.
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I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact me.

Sincerely,

M{&Aﬁéf ‘(7\1/-—\\

Robert J. Freeman
Executive Director .

Enc.

cc: Anthony J. Sanfilippo
Stanley Kakalios

o
4
i




Sliatife e b st o

STATE OF NEW YORK

COMMITTEE ON PUBLlC ACCESS TO RECORDS
| ) | FDI (—AD- 239,

‘ : ' ‘ ‘ . 162 WASHINGTONAVENUE ALBANY, NEW YORK 12231
COMMITTEE MEMBERS O 7 : | e ‘. (518}474-2518 2791

© THOMAS H, COLLINS
MARIO M. CUOMO
JOHN C. EGAN
" », WALTER W. GRUNFELD
' C.MARK LAWTON
MARCELLA MAXWELL
BASILA. PAT:RSON
STEPHEN  FAWLINGA - ‘
BARBARA SHACK S : , ‘ ‘ :
GILBERT P. SMITH, Chairman - SR March 16, 1982

EXECUTIVE DIRECTOR
ROBERT J. FREEMAN

Robert Walker

81-A-5460

Box 51 =

Great Meadow _ : R : o
Correctional Facility ' v , ' .

Comstock, NY 12821-0051 ‘ v B RN

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
adv1so1y opinion is based solely upon the facts presented
in your corregpondence. .

Dear Mr. Walker:

I have received your letter of March 12, in which
you requested records pertaining to you that mlght be in
posse551on of this office.

Please be advised that the Committee on Public
~Access to Records is responsible for advising with respect
to the Freedom of Information Law; it does not have posses—
sion of records generally, such as those in which you are
interested. Nevertheless, I would like to offer the follow-
ing comments: regardlng your inquiry.

 First, §89(l) of the Freedom of Information Law
requires the Committee to promulgate general regulations
concerning the procedural implementation of the Freedom
of Information Law. In turn, §87(l) of the Law regquires
that agencies adopt regulatdions in conformity with those _
promulgated by the Committee. . W

Second the Department of Correctlonal SerV1ces,

which likely maintains possession of the records in which
~you are interested, has promulgated regulatlons underi:the.

~ Freedom of Informatlon Law. Several aspects of those
regulations involve inmate records and rights of access

- on the part of inmates to records pertaining to them. I

‘have:enclosed a copy of those regulatlons for your consid-
eration, ;
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Third, the person designated to deal with requests
for inmate records is the facility superintendent. As
such, it is suggested that you resubmit a new request to
the superintendent of the facility in which you are housed.

Lastly, when making a request, it is suggested that
you supply as much information as possible in orddr that
the person designated to respond to the request’ can locate
the records in which you are interested.

I hope that I have been of some assistance. Should
any further questions arise, please feel free to contact
me. v

Sincérely;

S.X ;Tti/r"\ L .

/\L’;ﬁ\MNJ % i 1\ /\(Q/\_‘._\_u/ ,
Robert J. Freeman
Executive Director

RJF:ss

Enclosure
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- Dr. Douglas E. Lee, Ph.D.
- 75-A~1894 ‘ ‘ T
- Greenhaven Correctional Facility
‘Stormville, New York 12582

The staff of the Committee on Public Access to Records is ~

authorized to issue advisory opinions. The ensuing staff
, aa—isory opinion 1is based solely ugon the facts presented

~'in your correspondence.

eDear Dr. Lee.

v B e | I have received your letter of February 19. Please
. - accept my apologles for the delay in response. -

Your inquiry concerns amendments to the Freedom of
‘Informatlon Law regarding attorneys' fees and fees for copy-
1ng. :

; I have enclosed a copy of the legislation to which
‘you made reference, which was passed’'by the Agssembly yester-
day, but has not yet been considered by the Senate. Con-
_sequently, the provisions to which you made reference are
not law as yet. I would also like to point out that
similar legislation was carried by both the Senate and
the Assembly last year, but was. vetoed by the Governor.

The chances of enactment thls year in my view remain open
+t0 con;ecture. ' :

W1th respect to the example that you prOV1ded con-
cerning suing a state agency on the basis of a denial of
v access, please note that the language of the legislation
- 'would, if enacted, enable a court to assess attorney fees
‘‘against an "agency" under certain circumstances. As such,
I do not believe that an individual‘would be responsible ,
for payment of any attorneys fees that might be assessed.
- Similarly, there is no prov151on regardlng compensatory
~ damages. . . b L ‘
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I hope that I have been.of some assistance. Should
any further questions arise, please feel free to contact me.

‘ Slncerely,

Robert ;(liggb\~_f___,,

Executlve Dn.rector .

. RIF:iim
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Mr. Glen Cuffee
#80-~-2-203

Box 51

Comstock, NY 12821

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
advisory opinion 1s based solely upon the facts presented

in your correspondence.

Dear Mr. Cuffee:

I have received your letter, which reached this
office today, in which you requested records under the
' Freedom of Information Law.

It is noted at the outset that the Committee on
Public Access to Records is responsible for advising with
respect to the Freedom of Information Law; the Committee
does not have possession of records generally, such as
those in which you are interested. As such, the records
that you have requested cannot be made available by this
office.

Nevertheless, I would like to offer the following
observations with respect to your ingquiry.

The request involves access to an arrest report
pertaining to you. Specifically, the report that you
are seeking was apparently prepared and filed by the
arresting officers. 1In this regard, I believe that there
may be two sources that may be cited for the purpose of
seeking copies of the arrest report.

First, it is suggested that you direct a request
to the precinct in which the arrest occurred. 1In the
alternative, you might want to direct a request to the
records access officer at the New York City Police Depart-
ment, One Police Plaza, New York, NY 10038. In your
request, you should provide as much specificity as pos=
‘ . sible, including dates, file designations, docket and
‘ indictment numbers and ather similar information that
would enable those in receipt of the request to locate the -
arrest report.

: | | N
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A second possible source would be the court in
which the proceeding was conducted. Although the courts
and court records are not subject to the Freedom of Infor-
mation Law, as a general rule, court records are available
upon payment of the appropriate fees for photocopying.
Since the arrest report could be in possession of a
court, you might want to request the records from the
clerk of the court, also providing as much specificity
as possible.

Enclosed for your consideration are copies of the
Freedom of Information Law, regulations that govern the
procedural implementation of the Law and an explanatory
pamphlet on the subject that may be particularly useful
to you, for it contains sample letters of request and
appeal.

I regret that I cannot be of greater assistance.
Should any further questions arise, please feel free to
contact me.

Sincerely,

Lt e —

Robert J. Freeman
Executive Director

RJF:ss

Enclosures
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v Perhaps the best method of determining the status
of the individual in which you are interested would in-
volve a review of a payroll listing. In this regard,
§87(3) (b) of the Freedom of Information Law requires that
each agency maintain:

"...a record setting forth the name,
public office address, title and
salary of every officer or employee
of the agency..."

By reviewing the payroll record required to be compiled
under the Freedom of Information Law, you can determine
whether a particular individual remains in the employ of
an agency. If that individual's name does not appear on
the list, I believe that you could safely assume that he
is no longer employed by New York City.

I hope that I have been of some assistance. Should
any further gquestions arise, please feel free to contact
me. - o

Sincerely,

Robert J. Freeman
Executive Director

RJF:ss

cc: R. J. Cunningham
Arthur Friedman
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Ms. Ismael Gomez

Staff Attorney

Queens Legal Services Corp.
89-02 Sutphin Boulevard
Jamaica, New York 11435

The staff of the Committee on Public Access to Records is
authorized to issue advisory opinions. The ensuing staff
advisory opinion is based solely upon the facts presented
in your correspondence.

Dear Mr. Gomez:

I received your letter of March 15 today in which
. you requested copies of regulations promulgated by agencies
subject to the Freedom of Information Law pursuant to
§87(1) (b) of the Freedom of Information Law.

It is noted at the outset that the cited provision
of the Public Officers Law does not require that agencies
file their regulations with the Committee. As such, the
Committee does not have possession of the records in which
you are interested. Similarly, the Committee maintains
no list of state agencies subject to the Freedom of Infor-
mation Law.

However, I would like to offer the following obser-
vations and comments.

First, state agencies are required to publish their
regulations in the New York Code of Rules and Regulations.
By reviewing the New York Code of Rules and Regulations,
you could likely locate the procedural regulations that
have been adopted under the Freedom of Information Law by
state agencies.
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Second, as you may be aware, §89(1) (b) (iii) of the
Freedom of Information Law requires the Committee to prom-
ulgate general regulations regarding the procedural imple-
mentation of the Law. Section 87(1) requires all agencies
to promulgate regulations in conformity with those of the
Committee. I have enclosed a copy of the Committee's
regulations for your consideration.

Third, in order to assist you, I have enclosed a
directory of state agencies published by the Department of
State which provides the names, addresses and contact
telephone numbers for virtually all state agencies.

Fourth, the Committee was required under Chapter
677 of the Laws of 1980 to implement legislation pertaining
to personal privacy. In brief, the legislation required
state agencies to submit to the Committee notices contain-
ing responses to a series of thirteen questions regarding
each system of records maintained by an agency from which
personal information could be retrieved. In this regard,
the Committee prepared a general report regarding agencies'’
responses, a copy of which is enclosed, as well as a list-
ing by agency of each system of records and responses to a
series of seven survey questions identified in the report.
The list of systems of records is voluminous and might not
be of significant value to you, for it does not identify
specific regulations that may have been adopted by agencies.
If you are interested in the listing, however, I would be
pleased to send it to you.

I regret that I cannot be of greater assistance.
Should any further questions arise, pleasefeel free to
contact me.
Sincerely,
M .
. A
UK fij ) '[NM"‘

Robert J. Freeman
Executive Director

RJF:ss

Enclosures
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In terms of the rationale for withholding, you
wrote that:

"{T]lhe agency is refusing, via Title
28, United States Code and the NYS
Executive Law. The individual is not
in need of a complete criminal history,
rather, (s)he only needs local infor-
mation".

Further, even though the applicants do not require complete
criminal history information, they were in essence fore-
closed from gaining access to any criminal history infor-
mation maintained in relation to them by the local police
departments.

In my opinion, the criminal history information that
your members are seeking should be made available to them
under the Freedom of Information Law.

Second, it is emphasized that the Freedom of Infor-
mation Law is based upon a presumption of access. Stated
differently, all records of an agency, such as a police
department or DCJS, are available, except to the extent
that records or portions thereof fall within one or more
of the grounds for denial appearing in §87(2) (a) through
(h) of the Law (see attached). From my perspective, there
are three possible grounds for denial that could be relevant
to your inquiry. However, in my view, given the circum-
stances you described, none of these grounds for denial
could justifiably be cited as a basis for withholding.

One ground for denial of possible relevance is
§87(2) (g). That provision states that an agency may with-
hold records that:

"...are inter-agency or intra-agency
materials which are not:

i, statistical or factual tabulations
or data;

ii. instructions to staff that affect
the public; or

iii. final agency policy or determina-
tions..."
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It is noted that the language quoted above contains what
in effect is a double negative. While inter-agency or
intra~agency materials may be withheld, portions of such
materials consisting of statistical or factual information,
instructions to staff that affect the public, or final
agency policy or determinations must be made available.
Although records reflective of an individual number of
arrests might be characterized as "intra-agency" material
of a police department, such records consist solely of
factual information. Consequently, I do not believe that
§87(2) (g) could be cited as a basis for withholding.

A second ground for denial under the Freedom of
Information Law which may be of possible relevance is
§87(2) (e), which states that an agenc