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January 9, 1981 

Mr. Manuel Pissare 
Maple Street Discount 
88 Dix Avenue 
Glens Falls, NY 12801 

Dear Mr. Pissare: 

I hav~ received your letter of December 19 as well 
as the newspaper articles attached to it. You have raised 
several questions regarding the Open Meetings Law in your 
letter and in conjunction with the articles. 

Your first question concerns the legality of a situ
ation that you described regarding the practice of the 
Common Council of ·the City of Glens Falls. Specifically, 
you wrote that: 

11 [W]henever there is a meeting of the 
Common Council scheduled, the council 
men all meet in the Mayor's office. 
Then, after the agenda is discussed 
and the votes lined up. they then pro
ceed to the 3rd floor and hold their 
meeting." 

In my view, the gathering of the me~bers of the 
Common Council prior to the regularly scheduled meeting 
is itself a meeting subject to the Open Meetings Law that 
should be open to the public. 

My opinion is based upon both judicial interpreta
tions of the Open Meetings Law and amendments to the Law 
that went into effect on October 1, 1979. Specifically, 
i~ Orange county Publications v. Council of the City of 
Newburgh 160 AD 2d 409, af£ 1 d 45 NY ·2d 947 (1978)], the 
Court of Appeals, the state's highest court, held that 
the definition of nmeeting 11 in the Open Meetings Law in
cludes any situation in which a quorum of a public body 
convenes for the purpose of discussing public business, 
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whether or not there is an intent to take action and regard
less of the manner in which a gathering may oe characterized. 
It is also noted that the decision dealt with ga~herings 
that were denominated as "work sessions", "agenda sessions", · 
and similar gatherings during which there was merely an 
intent to discuss,-but no intent to take action. Further, 
the definition of 11meeting" was altered to be consistent 
with the determination of the. court of Appeals. In view 
of the foregoing, the meetings to which you made reference 
held by the Common Council. during which the agenda is dis
cussed and preliminary deliberations are conducted in my 
opinion fall within the scope of the Open Meetings Law. 

In a related area, it is important to point out 
that §99 of the Law requires that notice be given prior 
to all meetings. Section 99(1) concerning meetings 
scheduled. at least a week in advance requires that notice 
be given to the news media (at least two) and to the 
public by means of posting in one or more designated, 
conspicuous public locations not less than seventy-two 
hours prior to such meetings. Section 99(2) concerning 
meetings scheduled less than a week in advance requires 
that notice be given to the media and to the public by 
means of posting in the same manner as described in sub
division (1) "to the extent practicable" at a reasonable 
time prior to such meetings. Consequently, it is clear 
that notice must be given in advance of all meetings, 
whether the meetings are regularly scheduled or other
wise. 

Your second question concerns executive sessions 
and minutes. You wrote that minutes are not-generally 
kept in relation to the executive sessions, but that it 
seems ''obvious that at some of these meetings decisions 
are reached. • . 11 

In this regard, I direct your attention to §101 of 
the Open Meetings Law concerning minutes. Specifically, 
§101(2) of the Law states that: 

"IM]inutes shall be taken at execu
tive sessions of any action that is 
taken by formal vote which shall con
sist of a record or summary of the 
final determination of such action, 
and the date and vote · thereon; pro
vided, however, that such summary 
need not include any matter which 
is not required to be made puolic 
by the freedom of information law 
as added by article six of this 
chapter." 
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As such, if action is taken during an executive session, 
minutes must be compiled in accordance with the direction 
provided by the language quoted above • 

. It is important to note that §100 describes the 
procedure that must be followed prior to entry into an 
executive session and limits the subject matter that may 
be considered during an executive session. Relative to 
your inquiry, §100 requires that a motion to enter · into 
an executive session be made during an open meeting and 
that the motion identify in general terms the subject to 
be considered. Therefore, in instances in which a public 
body enters into an executive session and takes no action, 
while there may be no necessity of creating minutes of 
the executive session, the minutes of the open meeting 
Isee §101(1)] would be required to make reference to the 
motion to enter into executive session. 

Third~ you questioned the legality of meetings of 
the City Council that were held off of City property. 
Specifically, you wrote that a "meeting was held in the 
office of a corporation for the purpose of discussing the 
proposed Center Authority and the makeup of its members." 

Although I am unaware of any provision of law that 
would require a city council to meet on city property, 
I believe that all laws should be given a reasonable 
interpretation. In the case of the Open Meetings Law, 
the legislative declaration states in part that: 

11 [I] t is essent_ial to the maintenance 
of a democratic society that the pub
lic-business be performed in an open 
and public manner and that the citi
zens of this state be fully aware of 
an able to observe the performance of 
public officials and attend and listen 
to the deliberations and decisions 
that go into the making of public 
policy. The people must be able to 
remain informed if they are to retain 
control over those who are their pub
lic servants." 

In view of the ·statement of legislative intent quoted 
above, I believe that it would be unreasonable for a pub
lic body to hold a meeting in a location in which members 
of the public might not have the capacity to attend. 
Conversely, I believe that public bodies should hold 
their meetings in locations that permit the public to 
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"observe the performance of public officials and attend 
and listen to ••• " their deliberations. 

that: 
In addition, §98(b) of the Open Meetings Law states 

"IP]ublic bodies shall make or cause 
to be made all reasonable efforts to 
ensure that meetings are held in facil
ities that permit barrier-free physical 
access to the physically handicapped, 
as defined in subdivision five of 
section fifty of ·the public buildings 
law." 

In terms of the substance of the meeting in question 
as you described it, it appears that no ground for execu
tive session could appropriately have been cited to close 
the delibera~ions. Consequently, I believe that any mem
ber of the public had the right to have been present. 

Fourth, you ·raised questions concerning a news arti
cle appearing in the Glens Falls Post Star on December 10, 
1980. The article made reference to a decision rendered 
in Pissare v. City of Glens Falls and stated .that "although 
a state Supreme Court decision, while urging advance notice 
of meetings, found no illegality in the Conunission's actual 
actions." You have questioned the accuracy of that state
ment. In Pissare it was argued by the City that the Glens 
Falls Civic Center Conunission and its conunittees and sub
committees fell. outside the scope of the Open Meetings Law. 
Related to that issue was a question of whether notice had 
to be given under the Open Meetings Law prior to the meetings 
of the Commission and its committees and subcommittees. 
From my perspectiye, those questions were clearly decided 
in your favor, for the court held that: 

11 {T]here is no doubt that the Coimnission 
and its component committees were charged 
with a 'public duty'. At least two mem
bers and perhaps three 'ex-officio' . mem
bers of the full Commission were public 
officers. All members were formally re
quested by Mayor Cronin to serve on the 
Commission, and all members formally 
agreed to serve on such Commission. 
While the members jointly and collectively 
did not have any authority and did not 
exercise any authority in the sense of 
taking final and binding action concern
ing the Civic Center, the members certain-
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ly had 'power' greater than that 
possessed by the other citizens of 
Glens Falls to influence the Common 
,Council's decisions and deliberations 
concerning the Civic Center. The 
court holds that when persons are 
formally requested to advise the legis
lative and executive officers of a 
municipality and to assist legislative 
officers in deliberating that such per
sons are charged with a public duty 
(see General Construction Law §41). 
Thus, the Commission and its component 
committees transacted public business 
whenever they discharged their public 
duty. Accordingly, these public bodies 
formally convened for the purpose of 
officially transacting public business 
whenever they gathered to foreseeably 
effect or actually effect the discharge 
of their public duty. (see 41 Albany 
Law Review, pages 331-332, Orange 
County Publications, supra, slip opin
ion pages 7 and 8). 

"The court specifically holds that meet
ings of the Corranission's. committees and 
sub-committees were held in ·violation of 
Public Officers Law §99 and that these 
entities or sub-groups also constituted 
'public bodies' (see Public Officers 
Law §97-2). The Commission had dele~ 
gated its responsibility to deliberate 
and to advise to its members in these 
various sub-groups ••• " 

In view of the language of the decision, it is clear that 
the court found that violations of the Open Meetings Law 
were indeed committed. 

Section 102 of the Open Meetings Law, which concerns 
its enforcement, states that a court may 11.in its discretion" 
declare action taken in violation of the Open Meetings Law 
null and void. The Supreme Court in Pissare v. City of 
Glens Falls opted not to nullify actions taken in violation 
of the Open Meetings Law, even though it had discretion
ary authority to do so. · Therefore , in my view, al though 
you may have prevailed with respect to the legal issues 
involved in the controversy, the potentially drastic steps 
that could have been taken were not. 
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Fifth, the article made reference to discussions 
by the Common Council during the summer regarding elements 
of a draft bill to create a civic center authority. You 
indicated that those discussions were not conducted "in 
open meetings or workshops". In this regard, it is re
iterated that all meetings of public bodies are required 
to be convened as open meetings. Further, as stated pre
viously, a motion to enter into an executive session must 
be made during an open meeting. Moreover, from my per
spective, it is unlik~ly that a discussion of draft legis
lation wo~ ~d fall within any grounds for executive session. 

Sixth, you wrote that in another edition of the 
newspaper, it was written that the Common Council deter
mined that four of the nine members of a proposed com
mission would not be residents of the City of Glens Falls. 
In conjunction with that article, you wrote that the matter 
was apparently "settled at one of the unannounced private 
meetings11

• Again, if a meeting was held to discuss the 
issue of membership on a proposed commission, such a meet
ing should in my opinion have been open to the public. 
Further, a discussion of the issue that you described 
would not likely fall within any of the grounds for execu
tive session. 

It is noted that §100(1) (f) of the Open Meetings 
Law permits a public body to hold an executive session . 
to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appoint1nent, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• 11 

Under the provision quoted above, a public body may conduct 
an executive session·to consider matters leading to the 
appointment of a "particular" individual or individuals; 
in my opinion, since a discussion concerning the makeup 
of a proposed commission would not deal with the appoint
ment of any particular individual, such a discussion 
would have to be open to the public. 

Lastly, as requested, c~pies of this opinion will 
be sent to the persons that you designated as well as the 
Common Council of the City of Glens Falls. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free te contact me. 

RJF:jm 

cc: Carl Davidson 
Chris Lynch 
Steve Scoville 
Common Council 

Sincerely, 

L10t0;s.~ 
Ro~ert J. Freeman 
Executive Director 
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Dear Mr. S ebouhi:a n: 

January 12, 1981 

I have received your letter of December 14 in which 
you requested an advisory opinion under the Open Meetings 
Law. 

Specifically,'you have asked whether the Faculty
Student Association that serves the campus at the State 
University College at Firedonia "must abide by the Open 
Meetings Law for their Board of Directors meetings." 

Although you have sought an "authoritative ruling11 

on the issue, it is emphasized at the outset that the Com
mittee has only the authority to issue advisory opinions, 
which are not binding upon government. Further, your 
question has arisen in the past and I regret that my re
sponse will be conjectural, due to the fact that there 
is virtually no case law on the subject. In order to 
obtain an authoritative ruling, a determination would 
have to be made judicially. 

Nevertheless, I would like t6 offer the following 
corranents. 

First, the crucial question that must oe answered 
is whether the Board of Directors of the Faculty-Student 
Association constitutes ·a npunlic body". The phrase 
"public body" is defined by §97(2) of the Open Meetings 
Law to mean: 
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" ••• any entity, for which a quorum 
is required in order to conduct 
public business and which consists 
of two or more members, performing 
a governmental function for the 
state or for an agency or depart
ment thereof, or for a public corp
oration as defined in section 
sixty-six of the general construc-

. tion law, or conunittee or subcom
mittee or other similar body of 
such public body. 11 

Based upon a review of the definition in terms of its com
ponent parts, several conditions precedent must be e.stablished 
before an entity can be considered a "public body". 

In the case of the Faculty-Student Association; 
first, I believe that it is an entity that must act by 
means of a quorum. If it is a public body, it can per
form its duties only by means •· of a quorum pursuant to the 
provisions of §41 of tne General Construction Law. If it 
is a not-for-profit corporation, it is required to conduct 
its business by means of a quorwn under the Not~for-Profit 
Corporation Law. 

Second, to fall within the definition of npublic 
body", an entity must conduct publ'ic business and perform . 
a governmental function for the state. Whether the Faculty
Student Association conducts public business and performs 
a governmental function for SUNY at Fredonia is in my view 
questionable. 

Nevertheless, if the issue were brought to. court, 
and if the court determined the issue in a manner consistent 
with the trend in case law, I believe that it would he 
found that a faculty-student association is a "public 
body" suoject to the Open Meetings Law in all respects. 

By means of analogy, under the Freedom of Infer~ 
mation Law, the companion statute to the Open Meetings 
Law concerning access to government records, the state's 
highest court, the Court of Appeals·, found that volunteer 
fire companies are subject to the Freedom of Information 
Law [see Westchester-Rockland News a ers v. Kimball, 50 NY 
2d 575 (19801 • It is noted that a volunteer fire company 
is a not-for-profit corporation that performs its duties 
for a municipality by means of a contractual relationship. 
Even though a volunteer fire company is not itself govern-
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mentor a governmental entity, the court found -that it per
forms what traditionally might be considered a governmental 
function and therefore falls within the scope of the Free
dom of Information Law. 

I believe that the Faculty-Student Association 
Board of Directors should be viewed in much the same fashion. 
Would such an association exist but for its relationship 
with a particular SUNY college? Further, would State Univer
sity College at Fredonia perform the duties of the Faculty
Student Association if the Association did not exist? If 
the Associationexrsts due to its relationship with the 
College, and if the College would perform the functions 
of the Association if the Association ·had not been created, 
I believe that it could he concluded that a faculty-student 
association conducts public business an~ performs a govern
mental function for SUNY. 

In sum, the application ·of the -Open Meetings Law 
is unclear with respect to a faculty-student association. 
However, to the extent that I am familiar with the func
tions of such an association, I believe that its Board is 
likely a "public body 11 subject to th~ Open Meetings Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

II.LA <f f/\11 _ 
Ro~ Freemah-.........,.-- ------
Executive Director 

cc: Faculty-Student Assoc~ n at Fredonia 
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Dear Mr. Oliva: 

January 29, 1981 

Your letter and the attached materials sent to 
Attorney General Abrams have been forwarded to the Com
mittee on Public Access to Records, which is responsible 
for advising with respect to the Freedom of Information 
Law and the Open Meetings Law. 

You have requested that an investigation be con
ducted regarding the City of New Rochelle and its Board 
of Education with respect to their implementation of 
both statutes. Please be advised that the Committee on 
Public Access to Records does not have the authority 
or the resources to "investigate 11

• However, the Com
mittee does have the capacity to advise with respect 
to the interpretation of both Laws, and, as such, I 
would like to offer the following comments. 

First, with respect to the Freedom of Information 
Law, it is noted that the Law is based upon a presumption 
of access. Stated differently, the Law requires that 
all records be made available, except those records or 
portions thereof that fall within one or more grounds 
for denial appearing in §87(2) (a) through (h} of the 
Law (see attached). 

Second, in terms of the majority of the informa
tion in which you are interested, it appears to be 
clearly available. Section 87(2) (g) (i) of the Law pro
vides that statistical or factual information found · 
within inter-agency and intra-agency material.s must be 
made available. Under the circ\.lll\stances, the vouchers, 
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similar records of the expenditure of public money, logs 
indicating odometer readings of city vehicles and similar 
documents would constitute "inter-agency" materials. 
However, I believe that they would be available, for they 
consist of factual information. 

Moreover, §51 of the General Municipal Law has for 
decades required that "[A]ll books of minutes, entry or 
account, and the books, bills, vouchers, checks, con
tracts ••• " and related information in possession of a 
municipality, such as the City of New Rochelle o~ a 
school district, must be made available. 

Third, §89(3) of the Freedom of Information Law 
requires that an applicant "reasonably describe" in 
writing the records in which he or she is interested. 
Consequently, when making a request, it is suggested 
that you provide as much identifying information as 
possible to assist a designated records access officer 
in locating the records sought. 

Fourth, with respect to the time limits for response 
to requests, §89(3) of the Freedom of Information Law and 
§1401.5 of the Committee's regulations (see attached) 
provide that an agency must respond to a request within 
five business days of the receipt of a request. The 
response can take one of three forms. It can grant 
access, deny access, and if so, the denial should be 
in writing stating the reasons, or the receipt of a 
request may be acknowledged in writing if more than 
five days is necessary to review or locate the ·records 
and determine rights of access. When the receipt of 
the request is acknowledged within five business days, 
the agency has ten additional days to grant or deny 
access • . Further, if no response is given within five 
business days of receipt of a request or within ten 
days of the acknowledgment of the receipt of a request, 
the request is considered ''constructively" denied Tsee 
regulations, §1401.7(b)]. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig~ 
nat_ed to determine appeals. That person or body has seven 
business days from the receipt of an. appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
Isee Freedom of Information Law, §89{4) (a)]. 
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Fifth, at this juncture, I direct your attention 
to:-..t.he Open Meetings Law, a copy of which is also attached. 
In brief, the Open Meetings Law requires that all meetings 
of publi~ bodies be convened as open meetings. The Law 
states further that an executive session, which is de
fined as a portion of an open meeting during which the 

_public may be excluded Isee Open Meetings Law, §97(3}], 
may be held only to discuss those subjects listed in the 
Law that are appropriate for executive session Isee §100 
(1) (a) through (p)J. 

It is noted that several ·of the grounds for execu
tive session to which you referred in your letter are 
apparently appropriate for executive session. For in~ 
stance, §100 (1) (dl of the Law permi.ts a public oody to 
enter into executive session to discuss "proposed, pend
ing or current litigation". With regard to discussions 
of "personnel", §100(1) (f) of the Law states that a 
public body may enter into an executive session to dis
cuss: 

"the medical, financial, credit 
or employment history of a parti
cular person or corporation, or 
matters leading to the appointment, 
employment, promotion, demotion, 
discipline, suspension, dismissal 
or removal of a particular person 
or corporation ••. " 

Lastly, I have also enclosed a copy of an explana
tory pamphlet regarding .both· the Freedom of Information 
Law and Open Meetings Law. · The pamphlet may be parti
cularly us~ful to you, for it contains sample letters 
of request and appeal. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF :jm 

Encs. 

cc: Richard Rifkin 
New Rochelle City Council 

Sincerely, 

~. fu, ____ ____ 
Robert J. Freeman 
Executive Director 

New Rochelle Board of Education· 
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Dear Dr. Levine: 

January 28, 1981 

As you are aware, I have received your letter of 
December 26, in which you requested information regarding 
access to records under the Freedom of Information Law. 

Specifically, you wrote that you have attempted 
without success to obtain minutes of meetings and related 
information from the Panel to Review Scientific Studies and 
the Development of Public Policy on Problems Resulting from 
Hazardous Wastes, which was created pursuant to Executive 
Order #102 on June 4, 1980. You wrote further that the 
chairman of the Panel is Dr. Lewis Thomas of the Memorial 
Sloan-Kettering and that its secretary is Dr. Saul Farber, 
Dean of the New York University Medical Center School of 
Medicine. 

I have made several inquiries on your behalf regarding 
your request. Having spoken with the records access offi
cers at both the State Health Department and the State 
Department of Environmental Conservation, neither has yet 
located in their respective agencies any of the information 
in which you are interested. I am hopeful, however, that 
one or both of the agency officials will soon locate at least 
some of the information that you are seeking. 

Notwistanding the apparent lack of information in 
possession of the Departments of Health and Environmental 
Conservation, -I believe that the Panel is required to provide 
access to many of the records that you are seeking. 
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In this regard, I direct your attention initially to 
the Open Meetings Law, a copy of which has been attached. 

In my view, the Panel in question is a "public body" 
subject to the Law. 

Section 97(2 ) of the Law defines "public body" to 
include: 

" ... any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state o~ for an agency 
or department thereof, or for a public 
corporation as defined in s ection sixtv
six of the general construction law, or 
committee or subcommittee or other simi
lar body of such public body". 

Based upon a review of the definition in terms of its compon
ents, it appears that each of the conditions precedent to a 
finding that the Panel is a public body is present. 

First, the Panel is an entity consisting of at least 
two members • -second, it may perform its duties only by 
means of a quorum pursuant to the provisions of §41 of the 
General Construction Law. Third, in view of the Executive 
Order, it is clear that the Panel conducts public business. 
And fourth, also based upon the language of the Executive 
Order, the Panel performs a governmental function for the 
State. Consequently, I believe that the Panel is a public 
body subject to the Open Meetings Law in all respects. 

With regard to minutes, §101 of the Open Meetings 
Law describes minimum requirements concerning minutes of 
open meetings in subdivision (1) and executive sessions in 
subdivision (2). Further, Sl01(3) states that minute~ of 
meetings of public bodies shall be made available in 
accordance with the provisions of the Freedom of Information 
Law, that minutes of open meetings must be compiled and made 
available within two weeks of such meetings, and that minutes 
reflective of action taken in executive sessions must be 
compiled and made available within one week of the executive 
sessions during which the action was taken. 

•• t 
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The second question seeks information regarding the 
identities of those who may have been consulted or inter
viewed during the meetings and who participated at the 
meetings and in the intervals between meetings. Again, 
an agency need not create a record in response to a request. 

:However, if records reflective of the information sought 
have been prepared, it would appear that they are accessible 
under the Law. 

It is noted at this juncture that the Freedom of 
Information Law is based upon a presumption of access. Stated 
differently, all records of an agency are available, except 
those records or portions thereof that fall within one or 
more of the grounds for denial appe~ring in §87(2) (a) 
through (h) of the Law. 

The only ground for denial that I can envision 
with respect to the identities of persons present at meetings 
or with whom discussions were held is §87(2) (b), which 
provides that an agency may withhold records or portions 
thereof when disclosure would result in an "unwarranted 
invasion of personal privacy". The cited provision might 
be applicable if, for instance, persons having medical 
problems related to hazardous waste may have been contacted. 
In such a case, identifying details might justifiably be 
deleted. 

In your third area of inquiry, you asked which records, 
studies or reports were reviewed at each meeting of the 
Panel and when the Panel received and reviewed the appraisals 
of the reports reviewed for the purpose of compiling the 
Panel's final report. If such listings have been compiled, 
I believe that they would be available. In terms of rights 
of access to the contents of the reports considered, without 
greater knowledge of their contents, it would be inappro
priate to conjecture as to rights of access. Again, however, 
the only grounds for denial are those appearing in §87(2) 
of the Freedom of Information Law. 

In this regard and with respect to the time limits 
for response to requests, §B9(3) of the Freedom of Information 
Law and §1401.5 of the Committee's regulations provide that 
an agency must respond to a request within five business 
days of the receipt of a request. The response can take one 
of three forms. It can grant access, deny access, and if 
so, the denial should be in writing stating the reasons, or 
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the receipt of a request may be acknowledged in writing if 
more than five days is necessary to review or locate the 
records and determine rights of access. When the receipt 
of the request is acknowledged within five business days, 
the agency has ten additional days to grant or deny access. 
Further, if no response is given within five business days 

-of receipt of a request or within ten days of the acknow
ledgment of the receipt of a request, the request is con
sidered "constructively" denied [see regulations, §1401.7 
(b) ] • 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of an agency or whomever is desig
nated to determine appeals. That pe·rson or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89(4) (a). 

Your fourth question concerns the date on which the 
Panel "as a whole" reviewed and approved the final report 
for its distribution to the Governor, the State Legislature 
and the media. Once again, I direct your attention to the 
Open Meetings Law. As indicated previously, minutes of 
meetings are required to be compiled. In addition, §99 of 
the Law requires that notice be given prior to all meetings 
of public bodies. Subdivision (1) of §99 concerning meet
ings scheduled at least a week in advance states that notice 
must be given to the news media {at least two) and posted 
in one or more designated, conspicuous public locations 
not less than seventy-two hours prior to the meeting. 
Subdivision {2) pertains to meetings scheduled less than a 
week in advance and states that notice must be given in the 
same manner as described in subdivision (1) "to the extent 
practicable" at a reasonable time prior to such meetings. 
Based upon contentions expressed earlier, minutes would 
likely indicate when the Panel reviewed and approved a 
final report, as well as the identities of Panel members 
who participated in the meetings. 

The fifth area of inquiry concerns a copy of the 
report and the accompanying press releases. From my per
spective, if the report and release were transmitted to the 
news media, they should be made available to you. 
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Lastly, it is noted that §87(1) (b) (iii) of the 
Freedom of Information Law permits agencies to assess a 
fee for photocopying of up to twenty-five cents per photo
copy not in excess of nine by fourteen inches, unless another 
provision of law permits the assessment of a higher fee. 
In the future, it is suggested that requests for records 
include an offer to pay · the requisite fees for photocopying. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

Sincerely, 

R~~£~~ 
Executive Director 

RJF:ss 

Enclosures 

cc: Saul J. Farber, M.D. 
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Dear Mr. McNamara: 

February 3, 19B1 

As you are aware, I have received your letter of 
January 9, as well as the news articles appended to it. 
You have asked for an advisory opinion under the Open 
Meetings Law. 

Specifically, as I understand the situation, the 
Town Board of the Town of North Salem held an executive 
session on December 9 during which it resolved to hold 
another executive session on December 17. As such, if I 
interpret the situation correctly, the executive session 
held during the meeting of December 9 was not adjourned, 
but rather wa~ continued and rescheduled for December 17. 
You have asked whether such action is permissible under the 
Open Meetings Law. 

In my view, the Town Board should likely have ad
journed its meeting of December 9 and scheduled a new 
meeting with notice given in accordance with §99 of the 
Open Meetings Law prior to its meeting of December 17. 
After convening the meeting on December 17, the Board 
could properly have entered into a new executive session. 

The advice given in the preceding paragraph is 
based upon the following contentions. 

First, the phrase "executive session" is defined by 
§97(3) of the Open Meetings Law to mean a portion of an 
open meeting during which the public may be excluded. As 
such, an executive session is not separate and distinct 
from an open meeting, but rather is a portion thereof. 

( 
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Second, the Law requires that a procedure be followed 
before a public body may enter into an executive session. 
Specifically, §100(1) of the Law states that: 

"[UJpon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro-
priate public moneys .•• " . 

In view of the foregoing, a public body may enter into an 
executive session after a member of the body introduces a 
motion to do so during an open meeting in which the prpposed 
subject matter for executive session is identified in gen
eral terms. Further, the Law states that a motion to go 
into an executive session must be carried by a majority of 
the total membership. 

Consequently, I do not believe that a motion to enter 
into an executive session can be made during an executive 
session. Further, I do not believe that an executive session 
can be schedu+ed in advance of a meeting, for it cannot be 
known in advance how many members of a public body will be 
present or whether a motion to enter into executive session 
will indeed be carried by a majority of the total membership 
of a public body. 

In sum, while I agree with your contentions that the 
Open Me etings Law was not followed, based upon st~tements 
made in the news articles, I also agree with the statement 
of the Town Attorney that "if the Board had adjourned the 
meeting, rather than closing it and scheduling another 
meeting, procedures would have been run correctly". 

I hope that I have been of some assistance. Should 
any further quest~ons arise, please feel free to contact me. 

RJF:ss 

cc: James Lundy 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Sue Herba, President 
Concerned Citizens of Mayfield 
P. o. Box 419 
Mayfield, NY 12117 

Dear Ms. Herba: 

I have received your extensive and thoughtful letter 
in which you raised a series of questions regarding the 
implementation of the Freedom of Information and Open Meet
ings Laws by the Town Board and other public bodies of the 
Town of Mayfield. 

While I do not feel that it is appropriate to comment 
with respect to the attitudes of public officials to which 
you made reference, I would like to offer the following 
comments regarding the interP,retation of two statutes over 
which the Committee has advisory responsibility. 

The first issue that you raised concerns fees for 
photocopying. According to your letter, the Town Clerk 
reported that the actual cost of photocopying records of 
of eight by eleven inches is eight and one-half cents per 
photocopy and that the cost of photocopying records of 
eight by fourteen inches is twenty-five and one-half cents 
per copy. Despite protests made by the Concerned Citizens 
of Mayfield, a resolution was passed enabling the Town to 
charge fifty cents per photocopy· for records that are eight 
by fourteen inches. 

In this regard, I direct your attention to §87(1) 
(o) (iii) of the Freedom of Information Law, which states 
that the fees for photocopies of records: 

11 
••• shall not exceed twenty-five 

cents per photocopy not in excess 
of nine inches by fourteen inches, 
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or the actual cost of reproducing 
any other record, except when a 
different fee is otherwise pre
scribed hy law." 

In view of the foregoing, I believe that the Town is re
stricted to a charge of twenty-five cents- per phot0copy 
for records up to nine by fourteen inches. Consequently, 
in my view the fee of fifty cents per photocopy of re-
cords of eight and one-half by fourteen inches exceeds the 
limit permitted by the Freedom of Information Law. In 
addition, based upon your letter, it is clear that if the 
Town charges twenty-five cents per photocopy for duplica
ting records of eight by eleven inches, it is operating at 
a profit with respect to records of that si:ze. Further, 
while the cited provision states that a fee higher than 
twenty-five cents per photocopy may be assessed when another 
provision of law so provides, a resolution passed by the 
Town Board permitting a fe.e of fifty cents per photocopy 
is not in my opinion a 11 law". Stated differently, I do 
not believe that a resolution could be considered a law that 
permits the assessment of a fee higher than twenty-five 
cents per photocopy. As such, at the present time, I be
lieve that the Town is restricted to charge a fee of no 
more than twenty-five cents per photocopy of records not 
in excess of nine by fourteen inches~ 

The second issue that you raised concerns a vacancy 
on the Town Board and an apparent deadlock within the 
Board with respect to a possible replacement. You wrote 
that the Board has ·met privat"ely to interview candidates 
and that the meetings during which such interviews were 
held were not preceded by notice. 

Here I direct your attention to the Open Meetings 
Law. Relevant under the circumstances is the definition 
of "meeting" appearing in §97(1) of the Law. The defini
tion is -broad and has been interpreted expansively by the 
courts. Specifically, in Orange County Publications v. 
Council of the City of Newburgh [60 AD 2d 409, aff ·'d" 45 
NY 2d 947 (1978)], the Court of Appeals, the state's high
est court, held that any convening of a quorum of a -public 
body for the purpose of discussing public business is a 
11 meeting1

• subject to the Open Meetings Law, whether or 
not there is an intent to take action .and regardless of 
the manner in which a gathering may be characterized~ 
Therefore., based upon the facts presented in your letter, 
the gatherings in which candidates for the Town Board are 
interviewed are in my opinion meetings subject to the 
Open Meetings Law in all respects. 
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It is also noted that all meetings must be pre
ceded by notice given in accordance with §99 of the Open 
Meetings Law. With respect to meetings scheduled at least 
a week in advance, §99(1) states that notice must he given 
to the news media (at least two) and to the public by means 
of posting in one or more designated, conspicuous public 
locations not less than seventy-two hours prior to .such 
meetings. With regard to meetings scheduled less than a 
week in advance, §99(2) prescribes that no~ice be given 
in the same manner as described in §99(1) "to the extent 
practicable" at a reasonable time before such meetings. 
As such, notice must be given prior to all meetings of a 
public body. 

It is important to point out, however, that the sub
ject of the meetings in question, i .·e. interviews of candi
dates for the Town Board, could in my view be conducted 
during executive sessions. The Law lists eight areas of 
discussion that are appropriate for executive session, one 
of which is §100(1) (f). The cited provision states that 
a public body may enter into an executive session to dis
cuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, disci
pline, suspension, dismissal or re
moval of a particular person or 
corporation ••• " 

From my perspective, since the interviews dealt with a 
matter leading to the appointment of a particular person 
to the Town Board, I believe that the discussion would 
fall within the scope of §100(1) (f). 

Your next area of inquiry concerns a request by one 
of the Board members for a monthly financial statement 
from the Supervisor. You indicated further that specific 
information regarding the expenditure of Town funds has not 
been forthcoming. In this regard, I would like to direct 
your attention to several provisions of law. 

First, §87(2) (g) (i) of the Freedom of Information 
Law states that statistical or factual information found . 
within inter-agency and intra-agency materials ±s, avail
able. With respect to the information in question, al
though it may be characterized as "intra-agency", I be
lieve that it .consists solely of factual information that 
is available. 
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Second, §29(4) of the Town Law entitled "Powers and 
duties of supervisor" states that the supervisor of a town: 

"IS]hall keep ·an accurate and complete 
account of the receipt and -disbursement 
of all moneys which shall come into his 
hands by virtue of his office, in books 
of account in the form prescribed by 
the state department of audit and con
trol for all expenditures under the 
highway law and in books of account 
provided by the town for all other ex
penditures. Such books of account 
shall be public rec_ords, open and avail
able for inspection at all reasonable 
hours of the day, and, upon the expira
tion of his term, shall be filed in the 
office of the town clerk. 11 

Third, §51 of the General Municipal Law, which has 
been in effect for decades grants access to: 

11 [A]ll books of minutes, entry or account, 
and the books, bills, vouchers, cne·cks, 
contracts or other papers connected with 
or used or filed in the office of, or with 
any officer, hoard or corranission acting 
for or on behalf of any county, town, 
village or municipal corporation in this 
state ••• 11 

In view of the three provisions of law cited in the preced
ing paragraphs, it is clear that the financial information 
in which you are interested must be kept and made available 
to the public. 

In all honesty, I do not know whether a.monthly finan
cial report must be prepared. To obtain additional informa
tion regarding the responsibilities of the Town, it is 
suggested that you contact the Division of Municipal Affairs . 
at the Department of Audit and ·control. In a related vein, 
you asked questions regarding the manner in which you can 
be certain "of what is paid to whom" and the length of time 
in which a town board must act upon a motion that was 
carried. In this regard, it is again suggested that you 
contact the Department of Audit and Control, for I do not 
have the expertise to respond to those questions. 
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Your next area of inquiry concerns your capacity to 
employ tape recorders at meetings of the Board. In my 
view, a public body cannot restrict the .use of portable, 
batter-operated, inconspicuous tape recorders. 

In terms of backqround, until mid-1979, there had 
been but one judicial determination regar~ing the use of 

-tape recorders at meetings of public hoc.iies. The only case 
on the subject was Davidson v. Coromon Council of the City of 
White Plains, 244 NYS 2d 385, which ~as decided in 1963. In 
short, the court in Davidson found that the pres~nce of a 
tape recorder might detract from the deliberative process. 
Therefore, it was held that a public body could adopt rules 
generally prohibiting the use of tape recorders at open meet
ings. 

Notwithstanding Davioson, however, the Corrariittee on 
Public Access to Records had consistently advised that the 
use of tape recorders should not be prohibited in situations 
in which the devices used are inconspicuous, for the presence 
of such devices would not detract from the deliberative pro
cess. In the Committee's view, a rule prohibiting the use 
of unobtrusive tape recording devices would not be reasonable 
if the presence of such devices would not detract from the 
~eliberative process. 

This contention was essentially confirmed in a de
c~sion rendered in June of 1979. That decision arose when 
two innividuals sought to bring their tape recorders to a 
meeting of a school board. The school board refused permis
sion ann in fact complained to local law enforcement authori
ties who arrested the twp individuals. In deter.mining the 
issues, the court in People v.'Ystueta, 418 NYS 2d 508, cited 
the Davidson decision, but found that the Davidson case 

• ••• was decided in 1963, some fifteen 
(15) years before the legislative 
passage of the 'Open Meetings Law', 
and before the widespread use of hand 
held cassette recorders which can be 
operated by individuals without inter
ference with public proceedings or the 
legislative process. While this court 
has had the advantage of hindsight, it 
would have required great foresight on 
the part of the court in Davidson to 
foresee the opening of many legislative 
halls and courtrooms to television 
cameras and the news media, in general. 
Much has happened over the past two 
decades to alter the manner in which 
governments and their agencies conduct 
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their public business. The need today 
appears to be truth in government and the 
restoration of public confidence and not 
'to prevent the possibility of star 
chamber proceedings' ••• In the wake of 
Watergate and its aftermath, the pre
vention of star chamber proceedings 
does not appear to be lofty enough 
an ideal for a legislative body; and 
the legislature seems to have recog
nized as much when it passed the Open 
Meetings Law, embodying principles 
which in 1963 was the dream of a few, 
and unthi~kable by the majority." 

Based upon the advances in technology and the enact
ment of the Open Meetings Law, the court in Ystueta found 
that a public body cannot adopt a general rule that pro
hibits the use of tape recorders. 

In the Committee's view, the principle enunciated in 
Davidson remains valid, i.e., that a public boqy may prohibit 
the use of mechanical devices, such as tape recorders or 
cameras, when the use of such devices would in fact detract 
from the deliberative process. However, since a hand held, 
battery operated cassette tape recorder would not detract 
from the deliberative process, the Committee does not believe 
that a rule prohibiting the use of such devices would be 
reasonable or~valid. 

It is important to point out that a recent opinion of 
the Attorney General is consistent with the direction pro
vided by the Committee. In response to the question of 
whether a town board may preclude the use of tape recorders 
at its meetings, the Attorney Genera~ reversed earlier 
opinions on the subject and advised that: 

" [BJ ased upon the sound. reasoning 
expressed in the Ystueta decision, 
which we believe would be equally 
applicable to town board m~etings, 
we concl ud.e that a town board may 
not preclude the use of tape recor
ders at public meetings of such 
board. Our adoption of the Ystueta 
decision reouires that the instant 
opinion supe.rsede the priC!>r opinions 
of this office, which are cited 
above, and which were rendered be
fore Ystueta was decided". 
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In view of the foregoing, I do not believe that a puolic 
body can prohihit the use of tape recorders at· 0pen meet
ings. 

You wrote that the Town spent $15,000 for a front-end 
loader that was purchased from Fulton County. Several in
dividuals stated their belief that the purchase should have 
been put out to bid. While I am not an expert with respect 
to that type of question, it appears that the purchase was 
proper, for §103(6) of the General Municipal Law states 
that: 

"[S]urplus and second-hand supplies, 
material or equipment may be purchased 
without competitive bidding from the 
federal government, the state of New 
York or from any other political sub
division, district.or public benefit 
corporation." 

Lastly, you wrote that you and others are fearful of 
11 retaliation11 when a person or group "rocks the boat". 
Although I cannot offer a good response, I believe that, 
as a general rule, the laws are intended to protect the pub
lic. Further, I believe that in many instances risks must 
be taken in order to achieve a desired goal. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: William Blaha 
Arthur Montanye 
Debra Perham 
Ivan VanNostrand 
Edward Vosburg 

Sincerely, 

~j~ 
Robert J. Freem~ 
Executive Director 
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Vivian Weisman 
Community Worker 
United Community Centers 
833 Van Sic len Avenue 
Brooklyn, NY 11207 

Dear Ms. We isman: 

As you are aware, I have received your letter of 
January 19 in which you raised questions regarding the Open 
Meetings Law and §414 of the Education Law. 

According to your let£e.E_, the District 19 Community 
School Board often gathers at closed meetings with the Pres
idents' Council, which is comprised of the officers of the 
PTA's in the District. Further, you wrote that the Board 
"has used 'personnel meetings 1 a nd consultative meetings with 
Presidents I Council to discuss budget and policy. .Agendas 
have included the numbers of personnel to be laid off, a n d 
the criteria for selecting superintendents and __principals". 
You also indicated that the Community School Board "is 
usually invited to meetings" of the Presidents ·' Council 
"in order to inform and consult 11

• 

The first point that I would like to make concerns 
the scope of the Open Meetings Law. In this regard, it is 
emphasized that the definition of "meeting " appearing in 
§97(1) of the Law has been interpreted expansively by the 
Courts. Specifically, in Orange County Publications, Division 
of Ottowa News a ers, Inc . v. Council of the Cit of Newburgh 
[60 AD 2d 409, aff'd 45 NY 2d 947 (1978)}, testates highest 
court, the Court of Appeals, held that the definition o f 
"meeting" encompasses a ny gat hering of a quorum of a public 
body for the purpose of discussing or conducting public 
business, whether or not there is an intent to take action 
and regardless of the manner in which a gathering may be 
characterized. As s uch, I b e lieve tha t any convening of a 
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quorum of the Community School Board for the purpose of con
ducting public business constitutes a 11 meeting" subject to 
the Open Meetings Law that must be convened upon to the public 
and preceded by notice given in accordance with §99 of the 
Open Meetings Law. Moreover, from my perspective, if a quorum 
of the School Board meets with the Presidents' Council in 
the performance of its official duties as a body, such a 
meeting falls within the scope of the Law. 

Second, you made reference in your letter to a so
called "personnel meeting" and attached an agenda of one 
such meeting indicating that specified subjects would be 
discussed. The subjects included: 

1. "Setting the dates for selection of Principal 
for P. 213 

discuss major selection criteria, 
especially residence and Assistant Principal 
experience 

2. Request to continue process for selection of 
Elementary School Principal at 

3. District Office Relocation update 

4. Potential problems for tenure of Principal at 

5. Absenteeism problems for teachers at 

-- steps being taken 

6. Possible personnel consequences of rezoning 
proposals". 

Based upon the agenda, it appears that only one item could 
properly have been discussed during an executive session. 

I would like to direct your attention to §100 of the 
Open Meetings Law. The cited provision prescribes a procedure 
that must be followed by a public body before it may enter 
into an executive session. In relevant part, §100(1) states 
that: 

"[UJpon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 



Vivian Weisman 
February 5, 1981 
Page -3-

for the below enumerated purposes 
only, provided, however, that no 
action by formal vote shall be 
taken to appropriate public moneys •.. " 

In view of the foregoing, it is clear that in order to enter 
into an executive session, a motion must be made during an 
open meeting that identifies in general terms the subject 
matter intended for executive session, and such a motion must 
be carried by a majority vote of the total membership of a 
public body. In addition, in a technical sense, the pro
vision quoted above indicates that a public body cannot 

·schedule an executive session in advance of a meeting. 
Since a motion to enter into executive session must be made 
during an open meeting and carried by a majority vote of the 
total membership, it cannot be known in advance whether such 
a motion will indeed be carried. 

Paragraphs (a) through (h) of §100(1) specify and 
limit the areas of discussion that are appropriate for exec
utive session. In my view, there is but one ground for 
executive session that could be cited with respect to the 
subjects under consideration, and that ground for executive 
session could in my opinion be cited only with respect to 
one of the agenda items. 

Section 100(1) (f) of the Open Meetings Law permits a 
public body to enter into executive session to discuss: 

" ... the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ-
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation ••• " 

It is emphasized that the language .,_quoted above represents 
a change from the language of the analagous ground for exec
utive session that appeared in the Open Meetings Law as 
originally enacted. Under the original Law, a public body 
could enter into executive session to discuss: 

" •.• the medical, financial, credit 
or employment history of any_ 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
any person or corporation ... " 
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The problem that often arose centered upon discussions 
of policy that indirectly or tangentially had a bearing upon 
"personnel". For example, if a board engaged in a discussion 
of lay-offs due to financial restraints or a possible school 
closing, such matters would clearly deal with policy, rather 
than the manner in which particular employees performed their 
duties. However, public bodies often cited §100(1) (f) as a 
basis for entry into executive session, because "personnel 11 

might be affected. Since the Law went into effect in 1977, 
the Committee contended that the quoted exception for execu
tive session was intended to protect privacy, not to shield 
matters of policy under the guise of privacy. 

Due to the insertion of the word 11particular", it is 
now clear that a public body may not enter into an executive 
session to discuss matters concerning personnel generally, 
but only those matters concerning a "particular person". 

Based upon a review of the agenda, with respect to 
item 1, it would appear that the topics concern the procedures 
by which a principal might be selected. It does not appear 
that the discussion would involve a matter leading to the 
employment of any particular individual to the position of 
principal. If my interpretation of the nature of the dis
cussion is accurate, I believe that the discussion would be 
required to be held during an open meeting. 

The second item concerns a request to continue the 
process for selection of an elementary school principal. 
Again, unless the discussion concerned a matter leading to 
the appointment or employment of a particular individual, 
the discussion would have had to be conducted during an 
open meeting. 

The third item, entitled "District Office Relocation 
Update11 simply does not fall within any of the grounds for 
executive session. 

The fourth item is in my view the only agenda item 
which could properly have been discussed during an executive 
session, for it apparently deals with problems relative to 
the tenure of a particular individual. As such, the dis
cussion would fall within the scope of §100(1) (f), for it would 
apparently deal with a "particular person". 
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The last two items regarding absentee problems re
garding teachers and possible personnel consequences of 
rezoning apparently deal with policy related to personnel 
in general rather than particular individuals. As such, I 
believe that such discussions should have been open to the 
public if they were not. 

Lastly, you have raised questions concerning your 
capacity to attend meetings of the Presidents' Council. In 
this regard, you attached a memorandum addressed to Community 
School Board members from Frank C. Arricale, II, Community 
Superintendent. Mr. Arricale wrote that he had contacted 
Robert Stone, Counsel to the State Education Department, who 
replied that "inasmuch as the P.T.A. is not a public body, 
their.meetings, along with their Executive Board meetings 
and the meetings of their joint body are not subject to the 
'Sunshine Law 1

, consequently; they are not obliged to admit 
the public to such meetings. They may restrict their meet
ings to their members and invited guests". Mr. Arricale 
also reported that in situations in which Presidents 1 Council 
meetings or similar meetings are held in public places such 
as school district offices, Mr. Stone stated that "there was 
no obligation under any law of which he was familiar to 
require the public to be admitted to meetings of a non-public 
body simply because that group was meeting in a public place". 

With all due respect to Mr. Stone and Mr. Arricale, 
I disagree. 

Certainly I agree that neither the PTA nor its 
Presidents' Council would constitute a "public body" as 
defined by §97(2) of the Open Meetings Law. Consequently, 
I concur that the PTA and the Presidents' Council would not 
be required to comply with the Open Meetings Law. 

Nevertheless, §414 of the Education Law, concerning 
the use of school property, requires a response contrary 
to that offered in Mr. Arricale's memorandum. Specifically, 
§414(1) (c) states that a Board of Education may permit 
school property to be used for specific purposes, one of 
which is: 

"[F]or holding social, civic and 
recreational meetings and enter
tainments, and other uses pertaining 
to the welfare of the community; 
but such meetings, entertainment 
and uses shall be non-exclusive 
and shall be open to the general 
public". 
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Based upon the provision quoted above, if a meeting held 
for a "civic" purpose or for a purpose pertaining to the 
welfare of the community is conducted on school property, 
such a meeting, in the words of §414, "shall be non-exclusive 
and shall be open to the general public". 

Therefore, if the PTA or the Presidents' Council 
holds meetings on School District property, I believe that 
such meetings are required to be open to the general public 
and that you or other representatives of your organization 
cannot be excluded. 

Further, although the language of the quoted provi
sion within §414 of the Education Law may be subject to 
various interpretations, it is my opinion that a meeting of 
the PTA is held for what may be characterized as a "civic" 
purpose and that such a meeting pertains to the welfare of 
the Community. 

As requested, copies of this opinion will be sent 
to the individuals that you identified in your letter. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Robert Stone 
Iva Marks 
Frances Abbraciamento 
Frank Arricale 
Gordon 1'..rnbach 
Frank Macchiarola 
Albert Oliver 

Sincerely, 

Rl~~z~e~~ 
Executive Director 



W : 
J~.t 

STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

( ... OMMITTEE MEMBERS 

THOM,\ S H. COLLINS 
MAJllO :,\. cuu: ... \O 
JUH~I C. E GA!-J 

DEPARTMENT OF STA TE. 162 WASHINGTON A VENLJE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

'l,AL TF.R W. Gn'..JNH LD 
M-'l.RCELLA MAXWELL 
HOWARD F.MILLER 
E:l..l,SI LA. PATE ;,so:-. 
IAVING P. SEID'/.1\t: 
GILBERT P. St, '. I rH Cr.uirrr.a' 
DOUGLAS L. T ~ R :-;ER 

EXECUTIVE DIRECTOR 
ROc,ERT J. FR [ E',•,,: "-

Ms. Rosellen McFarland 
Statewide Youth Advocacy, Inc. 
Southern Tier Representative 
4117 David Lane 
Painted Post, NY 14870 

Dear Ms. McFarland: 

February 6, 1981 

I have received your letter of January 15 as well 
as the news articles appended to it. 

C Although I have been assured by the Superintendent 
of Schools that the Open Meetings Law will be followed by 
the School Board, I would like to make the following com
ments. 

C 

First, according to the article appe·aring in the 
January 2 edition of the Corning Leader, it appears that 
the School Board might not yet be acting in compliance 
with the Open Meetings Law. Specifically, the article 
stated that: 

"IT]he public board meeting will be 
preceded by a 7 p.m. executive session 
to discuss recommendations of the 
committee on the handicapped and will 
oe irrnnediately followed by a closed
door meeting to discuss a personnel 
matter." 

In this regard and assuming that the quotation above is an 
accurate representation of events, it is reiterated that 
the phrase "executive session". is defined by §97 f3) of the 
Open Meetings Law to mean a portion of an open meeting 
during which the public may oe excluded. Further, the pro
cedure required to be followed for entry into executive 
session states that a motion to enter into executive session 
must be made during an open meeting in which the subject 
matter to be discussed is identified in general terms and 
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which is carried oy a majority vote of the total membership 
of a public body •. As such, it is clear that an executive 
session is not separate and distinct from an open meeting, 
but rather is a portion thereof. 

Second, an executive session is one of two mechanisms 
by which a pu~lic ' body may close a meeting. The other in
stance in which a public body may deliberate behind closed 
doors would involve a situation in which an exemption from 
the Open Meetings Law is applicable. Here I direct your 
attention to §103 of the Law, which states that the Open 
Meetings Law does not apply to three designated areas of 
discussion. Stated differently, if an exemption applies, 
the Open Meetings Law does not. 

Relevant to meetings of a committee on the handi
capped is §103(3) of the Law, which exempts from its pro
visions "matters made confidential hy federal or state law." 

As you are likely aware, the federal Family Educa
tional Rights and Privacy Act (20 USC §1232g) generally 
requires confidentiality of education records identifiable 
to particular students. In a situation in which education 
records are discussed, the discussion would concern matters 
made confidential by federal law and therefore would be 
outside the scope of the Open Meetings Law. As such, if, 
for example, a school board or its committee on the handi
capped discusses the substance of education records that 
would he confidential under the FERPA, such a discussion 
would in my view be required tp be closed, unless a parent 
waives his or her right to confidentiality. Consequently, 
in such cases, the general provisions of the Open Meetings 
Law, such as those concerning notice and the procedure for 
entry into an executive session,would not apply. 

I hope that I have _been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc; School Board 

Sincerely, 

~ -1,~ 
Robert J. Freeman 
Executive Director 
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Michael Maione 
WPUT Radio 
Brewster, NY 10509 

Dear Mr. Maione: 

February 6, 19 81 

I have received your rnailgrarn in which you asked 
for an opinion under the Freedom of Information Law. 

Your inquiry concerns rights of access to a budget 
document transmitted by the Putnam County Executive to the 
Clerk of the Putnam County Legislature. The document in 
question contains recommendations for salaries regarding 
various managerial positions in County government. 

In terms of background, as you may be aware, I have 
discussed the issue with Vincent Libell, Putnam County 
Attorney, and Michael Sansolo, a reporter for the White 
Plains Reporter-Dispatch. As I understand the situation, 
the document in question and the procedure that has been 
followed regarding its review represent an aberration from 
the normal budget process followed by a county. Based upon 
various conversations, some months ago, the County began its 
normal budget review process. During that process, ques
tions arose regarding the salaries for particular positions. 
In order to review those salaries and attempt to develop 
standards for the future, a consulting firm was hired by 
the County to make recommendations regarding salary levels 
for specific positions. The report of the consultant has 
been completed and made available, and the County Executive 
has recently submitted his recommendations to the County 
Legislature after having reviewed the consultant's report. 

As I have contended in discussions with you and the 
individuals identified earlier, it appears that the docu
ment in question is part and parcel of the budget review 
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process, even though its implementation might result in the 
adoption of policy that could be in effect for a period of 
years. It also appears that a review of the document in 
question is necessary now, for decisions regarding salaries 
for the current fiscal year will likely be made pursuant 
to a review of the document sought. Stated differently, 
the recommendations found within the document in which you 
are interested would, if the usual budget procedure had 
been followed, have been included within a tentative budget. 
It appears further that the only reason for the absence of 
the recommendations in question from the tentative budget 
is the unusual process that has transpired due to the addi
tional review of salaries for particular positions. As such, 
it is my view that the document souqht should be con
sidered an extension of the tentative budget of the County. 

In this regard, if my contention that the document 
in question is a necessary incident to the budget review 
process and represents an addendum to the tentative budget, 
I believe that it is available. Article 7 of the County Law 
describes the procedure by which County government prepares, 
reviews, and adopts a budget. The intent of Article 7 is 
in my opinion to make available for public inspection the 
budget documents that lead to the adoption of a final budget. 
For instance, §357(2) of the County Law states that: 

"[U]pon the filing of the tentative 
budget with the clerk of the board 
of supervisors the clerk shall 
transmit forthwith a copy thereof 
to the chairman of the committee 
designated or created to review 
the tentative budget. The committee, 
upon receipt of such copy, shall 
proceed to review the tentative 
budget. Within fifteen days after 
the receipt of such copy of the 
tentative budget the committee 
may file a report with the clerk 
of the board of supervisors 
setting forth any proposed changes, 
alterations or revisions in the 
tentative budget. A copy of the 
report of the committee shall re
main on file in the office of the 
clerk of the board of supervisors 
and shall be open to public inspec
tion during business hours". 
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Further~ §359 of the County Law requires that the clerk of 
a county board of supervisors prepare at least a hundred 
copies of a tentative budget for public distribution prior 
to a public hearing preceding the adoption of a budget. 
In addition, §208(4) of the County Law states that: 

"[E]xcept as otherwise provided by 
law and subject to reasonable rules 
and regulations of the officer having 
custody thereof, all records, books, 
maps or other papers recorded or 
filed in any county office, shall 
be open to public inspection, and 
upon request, copies shall be pre
pared and certified; and, except 
where another fee is prescribed by 
law, such officer upon the payment 
of a fee of twenty cents for each 
folio, shall furnish such certified 
copy. Upon request and after dili
gent search, if no record be found, 
such officer shall be entitled to 
receive a fee of one dollar for 
certification thereof". 

Based upon the provisions quoted above, I believe 
that it is the intent of the County Law to require that 
the county make available and that the public have the 
capacity to know of the proposals that may become the budget. 
Again, based upon the facts as I understand them, the docu
ment in question would, if the usual procedure had been 
followed, be included within the tentative budget, which 
would clearly be accessible. Therefore, I believe that the 
document in which you are interested is also available. 

With respect to the Freedom of Information Law, I 
direct your attention to the case of Dunlea v. Goldmark 
[380 NYS 2d 496, affirmed 54 AD 2d 446, affirmed with no 
opinion, 43 NY 2d 754, (1977)]. In Dunlea, the state's 
highest court, the Court of Appeals, upheld lower court 
decisions which found that statistical, numerical figures 
weFe available, even though they were advisory in nature 
and could be accepted, rejected or modified by the Execu
tive. It appears that the information in question is simi
lar to that at issue in Dunlea. 
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Lastly, during our conversation, you also raised 
questions concerning the possible discussion of the recom
mendations made in the document by the County Legislature. 
Here I direct your attention to the Open Meetings Law. In 
brief, the Open Meetings Law requires that all meetings of 
a public body, such as a County Legislature, be convened open 
to the public and preceded by notice given in accordance 
with §99 of the Law. Section 100(1) prescribes the proce
dure for entry into executive session, and paragraphs 
(a) through (h} of the cited provision specify and limit 
the areas of discussion that may appropriately be considered 
in executive session. 

Possibly relevant to the situation is §100(1) (f) of 
the Open Meetings Law, which states that a public body may 
enter into an executive session to discuss: 

" ••. the medical, financial, credit or 
employment history of a particular per
son or corporation, or matters leading 
to the appointment, employment, promo
tion, demotion, discipline, suspension, 
dismissal or removal of a particular 
person or corporation ..• " 

It is emphasized that the language quoted above represents 
a change from the analagous provision in the Open Meetings 
Law as originally enacted. Under the former provision, 
a public body had the capacity to enter into an executive 
session to discuss: 

"··· the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, de
motion, discipline, suspension, dis
missal or removal of any person or 
corporation ... 11 

With the addition of the word "particular~ in the current 
§100(1) (£) of the Open Meetings Law, it is clear that a 
pubiic body may enter into executive session when it dis
cusses a "particular person". It is also clear that a 
discussion of personnel in general or a discussion of 
policy that does not relate to any particular individual 
must now be discussed during an open meeting. 
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If, for instance, the salary designated for a par
ticular position or item is under discussion, I believe that 
such a discussion must be held open to the public, unless 
and until the discussion relates a particular individual. 
Stated differently, if a discussion relates to the position 
of county administrator and to any person who might hold 
that position, I believe that the discussion would be 
required to be open. If, however, the discussion dealt with 
an individual holding the position of county administrator 
and whether or not that person, based upon his or her employ
ment history, merits an increase in pay, an executive ses
sion would be proper. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Robert Bondi 
Vincent Libell 
Michael Sansolo 

Sincerely, 

K{.4fJL____ 
Robert J. Freeman 
Executive Director 
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February 6, 1981 

 NY  

Dear Ms. Adams: 

I have received your letter of January 14 and appre
ciate your continued interest in the Freedom of Information 
and Open Meetings Laws. 

Your most recent inquiry concerns your capacity to 
attend meetings of what are characterized as supervisors• 
associations in Suffolk County. You wrote that two groups 
of town supervisors met informally and that the attendees 
do not consider their meetings to be public. You have 
indicated your belief that the meetings are important be
cause the public, if it had the capacity to attend, could 
gain basic information that leads to decision making. In 
addition, you attached a news article concerning gatherings 
of a "top county financial officer" with leaders from East 
End towns and villages. 

From my perspective, the question raised with respect 
to both areas of inquiry is whether those in attendance 
constitute a "public body" as defined by §97(2) of the Open 
Meetings Law. 

As you are aware, "public body" is defined to mean: 

" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty-
six of the general construction law, or 
committee or subco~mittee or other sim-
ilar bod'y of such public body". 
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With respect to the gathering of supervisors, it 
does not appear that the supervisors 1 associations constitute 
a npublic body". There are often associations of various 
public officials in which persons holding similar positions 
discuss common problems. For instance, there are groups 
known as the Association of Towns, the Conference of Mayors 
and Village Officials, the County Officers Association, and 
similar organizations which, although comprised of public 
officials, do not in my view act within their associations 
as public bodies. More than anything else, when acting as 
members of the associations, the members generally exchange 
points of view, discuss trends, and discuss issues of common 
interest. If the supervisors' associations engage in the 
same types of activities as those discussed above, I do not 
believe that they could be characterized as pu~lic bodies. 

In the case of the situation described in the news 
article, it appears that the gathering was attended by 
representatives of various units of government, and that 
no particular public body was represented by a quorum of 
its members. If that was indeed the case, there was no 
entity present that could be characterized as a "public body". 
If, however, the group in question is the same as that which 
you characterized as a "liaison committee", it would in my 
view be an entity that would constitute a public body sub
ject to the Open Meetings Law. 

I would like to suggest another avenue for gaining 
information relative to the groups that you identified. Even 
if the groups of public officials could not be characterized 
as public bodies subject to the Open Meetings Law, presumably 
records in their possession would be subject to the Freedom 
of Information Law. 

Section 86(4) of the Freedom of Information Law 
defines records to include: 

11 
••• any information kept, held, filed, 

produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements, 
examinations, memoranda, opinions, 
folders, files, books, manuals, pam
phlets, forms, papers, designs, draw
ings, maps, photos, letters, microfilms, 
computer tapes or discs, rules, regu
lations or codes". 
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In view of the foregoing, if a town supervisor, for example, 
receives communications from an association that relates to 
the performance of his or her official duties, such communi
cations would constitute "records" subject to rights of 
access granted by the Law. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Sincerely, 

~~~ 
Rober.t J. Freeman 
Executive Director 
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Margaret Gardinier 
 

 

Dear Ms. Gardinier: 

February 9, 1981 

I have recently received your letter of January 15 
in which you requested literature regarding the Open Meetings 
Law. You have also raised questions concerning the appli
cation of the Law to the Amsterdam Golf Commission. 

Attached are copies of the Open Meetings Law, which 
is attached to a memorandum explaining amendments to the 
Law that went into effect on October 1, 1979, a pamphlet 
on the subject that may be useful to you, and an article 
that I prepared for local government officials which seeks 
to provide a "common sense" perspective on both the Freedom 
of Information and Open Meetings Laws. In addition, enclosed 
are twenty copies of the Open Meetings Law for distribution. 

You wrote that questions have arisen with respect to 
the means by which the Amsterdam Golf Commission should con
duct its meetings and how many members are required to be 
present to constitute a quorum. 

The Open Meetings Law does not specifically prescribe 
the manner in which a public body should conduct a meeting, 
but it does set forth the procedures that must be followed 
with respect to providing notice, entry into executive 
session, and it also specifies minimum requirements regarding 
the contents of minutes. 

With regard to quorum requirements, I direct your 
attention to two provisions of· law. First, §97(2) of the 
Open Meetings Law defines "public body" to include: 
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" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other sim
ilar body of such public body". 

As explained in the memorandum sent to you, the definition 
represents a change from the analagous provision in the 
Open Meetings Law as originally enacted. Under the original 
Law, it was unclear whether the definition included within 
its scope committees, subcommittees and similar bodies which 
may have had no authority to take final action, but only the 
capacity to provide advice. Under the new definition, how
ever, it is clear that even advisory bodies are subject to 
the Open Meetings Law in all respects. 

Second and perhaps more important is the definition 
of "quorum" appearing in §41 of the General Construction 
Law. That provision states that: 

..,. 

11 [W]henever three or more public 
officers are given any power or 
authority, or three or more persons 
are charged with any public duty 
to be performed or exercised by 
them jointly or as a board or 
similar body, a majority of the 
whole number of such .persons or 
officers, at a meeting duly held 
at a time fixed by law, or by any 
by-law duly adopted by such board 
or body, or at any duly adjourned 
meeting of such meeting, or at 
any meeting duly held upon reasonable 
notice to all of them, shall consti
tute a quorum and not less than a 
majority of the whole number may 
perform and exercise such power, 
authority or duty. For the 
purpose of this provision the words 
"whole number" shall be construed 
to mean the total number which the 
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board, commission, body or other 
group of persons or officers would 
have were there no vacancies and 
were none of the persons of offi
cers disqualified from acting". 

Based upon the language quoted above, a quorum of the Golf 
Commission would be a majority of its total membership, not
withstanding vacancies, for instance. Therefore, if, for 
example, the Golf Commission was designated to consist of 
five members, a gathering of three would constitute a quorum, 
even if only three among the five positions are currently 
filled. Further, the Committee may exercise its duties 
only by means of action taken by a quorum, a majority of 
its total membership. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

Enclosures 

Sincerely, 

Robert J. Freeman 
Executive Director 

.. 
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Ms. Patricia c. Fry 
General Counsel 
Financial control Board 
270 Broadway 
New York, NY 10007 

Dear Ms. Fry: 

I have received your letter cf January 28 and appre
ciate your interest in complying with the Open Meetings Law. 

Your question is whether, under the Open Meetings 
Law, 

11 ••• a member of members of the Finan
cial Control Board may he deemed pre
sent at an open meeting of the board 
for quorum purposes where such member 
attends such meeting by telephone con
ference equipment or other mecnan±cal 
devices and such member can be heard 
clearly by all persons attending such 
meeting and can participate fully in 
all of the proceedings of the meeting." 

It is noted at the outset that the issue that you have 
raised has not to my knowledge been considered judi.cially. 
Nevertheless, I believe that the language of the Open Meet
ings Law would preclude the Board from conducting its busi
ness as a body unless a quorum of its members has pny~ically 
convened. Consequently, in my view, the participation of 
a ~ember by means of "conference equipment or other mechan-
ical devices 11 would not constitute tne presence- of that. .. 
member for the purpose of, __ convening a guo1:.um.__ .---~~~•-= 

,.& • .... :r ... t . . ..l ,,i,~ ,;• "i . i- ' - -;. _ , __. • ~ • ~ ._..
4

,.···.,..,· • _,_ __ 

I direct your attention to the legislati~e declara-
tion of the Open Meetings Law, §95, which states in p~rt . ,,. .,r .~,-

tha t : ,..,, 1 , .-..-;.J:......_,;;. 
,.,,_ .. , .......... ~ ... 
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"II]t is essential to the maintenance 
of a democratic society that the puo
lic business be performed in an open 
and public manner and that tne citizens 
of this state be fully aware of and 
able to observe the performance of pub
lic officials and attend and listen to 
the deliberations and decisions that 
go into the making of public policy." 

From my perspective, even though the use of a conference 
call would permit participation on the part o-f an absent 
member or members, members of the puolic in attendance 
at a meeting would not nave the capacity to "observe the 
performance of public officials" who are not physically 
present. 

Moreover, §97(2) of the Open Meetings Law defines 
"meeting" to mean "the official convening of a public oody 
for the purpose of conducting public business." In my 
opinion, the term "convening" means a physical coming to
gether . Further, based upon an ordinary dictionary defini
tion of "convene", that term means: 

11 1. to summon before a tribunal; 

2. to cause to assembly syn see 
"SUMMON" (Webster's Seventh New 
Collegiate Dictionary, Copyright 
1965) . 

Based upon the ordinary definition of "convene", I be lieve 
that a "convening" requires the assembly of a group in 
order to constitute a quorum of a public body. 

In view of ·the foregoing, and if my contentions are 
accurate, I do not believe that a public body could employ 
a conference call or similar mechanical means to convene 
a quorum. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 

~ -
Robert J. Freeman 
Executi:ve Director 
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R05ERT J. F R!:::EM~ N 

Mr. Julius A. Sanna 
 
 

Dear Mr. Sanna: 

I have received your letter of January 17 in which 
you raised questions regarding a series of events concerning 
your daughter, a teacher who is or had been employed by the 
Lindenhurst School District. 

As you are aware, I am familiar with the chronology 
of events relative to the lawsuit in which your daughter 
was involved. In brief, in Sanna v. Lindenhurst Board of 
Education, the Supreme Court, Suffolk County, held that 
action taken by the Board of Education after having met in 
executive session to terminate your daughter s~ould be nulli
ified, for the Board failed to follow the procedural steps 
necessary for entry into executive session pursuant to the 
Open Meetings Law, §100(1). The Board has since taken 
additional steps relative to the controversy and you have 
asked for my opinion regarding the more recent actions of 
the Board of Education regarding your daughter's employment. 

First, you asked whether your daughter is entitled 
to the minutes 11 0£ the executive portion11 of a meeting held 
on January 14, 1981. In this regard, based upon the records 
that you forwarded, it is unclear whether action was taken 
during an executive session. Section 101(2) of the Open 
Meetings Law concerning minutes of executive sessions re
quires that minutes be compiled only when action is taken 
during an executive session by formal vote. Consequently, 
if a public body merely discusses an issue during an execu
tive session but takes no action, minutes of the executive 
session need not be compiled. · 
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If, on the other hand, action was taken during an 
executive session, minutes reflective of that action must 
generally be compiled and made available within one week of 
the executive session. However, as we may have discussed 
some months ago, it is questionable whether a school board 
has the capacity to take action during an executive session, 
unless the action concerns a tenure proceeding. In brief, 
§1708(3) of the Education Law has been judicially inter
preted to require school boards of union free school districts 
to vote only during open meetings, except in the case of 
votes regarding tenure. 

In sum, without additional facts, I cannot provide 
specific direction with respect to your first question. 

Second, you asked whether the School Board may legal
ize by 11 reaffirmation" a vote that had been nullified by 
the Supreme Court. In all honesty, again, I am unclear as 
to the action that was indeed taken by the Board. However, 
if the Supreme Court nullified a vote taken in June, and 
that nullification essentially resulted in the absence of 
action, I am not sure that there is any action to be "re
affirmed11. 

Third, you asked whether a majority vote or a unani
mous vote would be required to affirm. Leaving the issue 
of "reaffirmation" aside, I believe that, as a general rule, 
a unanimous vote is not necessary and that a majority vote 
of the total membership of a public body is all that is 
required for that body to act or otherwise carry out its 
duties (see definition of "quorum", §41 General Construction 
Law). 

Fourth, you have asked my opinion, in view of the 
determination rendered by Judge Orgera in Sanna, as to 
whether the vote taken on January 14 should be interpreted 
to mean that your daughter is entitled to reinstatement. 
Unless I am mistaken, the determination by Judge Orgera 
means that your daughter was never terminated. If my in
terpretation of the determination is accurate, reinstatement 
would not be necessary, for the action to terminate was 
invalid, and your daughter never lost her job. 
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Fifth, you have asked whether the Committee would 
mediate in the controversy. From my perspective, the 
issuance of advisory opinions months ago and currently are 
reflective of mediation. If you and School District offi
cials believe that the Committee could offer additional 
services, I would be happy to discuss the matter. 

Lastly, I would like to comment on some of the doc
umentation that you forwarded to this office. Specifically, 
your Exhibit 3, which apparently is a cover page for the 
Board's agenda of a meeting held on January 7, indicates 
that an executive session was scheduled for 7:30 p.m. to 
be followed by a regular session commencing at 8:30 p.m. 
In this regard, I direct your attention to both the Open 
Meetings Law and to Judge Orgera's decision. 

It is emphasized that the phrase "executive session" 
is defined to mean a portion of an open meeting during which 
the public may be excluded. Further, it is clear that an 
executive session is not separate and distinct from an open 
meeting but rather is a portion thereof. Section 100(1) 
of the Law states that: 

11 [U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes 
only, provided, however, that no 
action by formal vote shall be taken 
to appropriate public moneys ••• " 

In view of the language quoted above, it is clear that an 
executive session may be held only after having convened 
an open meeting. Further, to enter into an executive session, 
a motion to do so must be made during an open meeting in 
which the subject matter intended for discussion in execu
tive session is identified in general terms, and the motion 
must be carried by a majority vote of the total membership. 
Based upon your Exhibit 3, it appears that executive sessions 
are convened prior to open meetings. As stated by Judge 
Orgera, certain conditions precedent to conducting executive 
sessions must be met. If the conclusions that I have reached 
on the basis of the Board agenda are accurate, it appears 
that the conditions precedent to entry into executive ses
sion are not met, and that executive sessions may be con
vened prior to open meetings in violation of the Open 
Meetings Law. 



( 

Mr. Julius A. Sanna 
February 11, 1981 
Page -4-

If my assumptions are inaccurate, I would appreciate 
hearing from you or representatives of the School District. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

cc: School Board 

Sincerely, 

Robert J. Freeman 
Executive Director 



STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

( OMMITTEE MEMDERS 

DEPARTMENT OF STA TE. 162 WASHINGTON A VENUE, ALBANY, NEW YORK 12231 
(518) 474-2518. 2791 

( 

( 

THOM,\S ~I. CO LLINS 
MAll!O 1\1, CUOJ\·10 
JUHN C. EGAIJ 
WAL TF.R W. GltUNFELD 
M~RCELLA MAXWELL 
HOWARD F, MILLER 
BASIL A. PATERSON 
IRVING P. SEID:.~AN 
GILBERT P, SMITH . Cnairrna· 
DOUGLAS L. TURNER 

EXECUTIVE DIRECTOR 
ROSE RT J. FR[EM~~ 

February 2, 1981 

Norma H. Fatone, President 
Troy Citizens' Forum 
75 Fourth Street 
Troy, New York 12180 

Dear Ms. Fatone: 

I have received your letter of January 7 in wfiich you 
requested an opinion under the Open Meetings Law. 

Specifically, you wrote that the Tr0y Citizens' Forum, 
upon which you serve as president, believes that the Mayor's 
Community Development Task Force may have violated tfie Open 
Meetings Law by failing to give notice to the public and 
the news media. You wrote that the Task Force was appointed 
by the Mayor to: 

" ••. review the current process (citizen 
imput into the community development pro
gram) as established by the City Council 
legislation; to establish by review or 
inquiry whether the guidelines established 
by legislative act are being followed; 
and, to review the Community Development 
Program presented to the City Council 
through the citizen imput process and to 
make recommendations for Council action11

• 

Assuming that the situation that you presented is accurate, 
I believe that the Task Force in question is required to 
comply with the Open Meetings Law and to give notice of its 
meetings. 

In order to arrive at such a conclusion, it must be 
determined initially whether the Task Force is a 11punlic body" 
as defined by §ij7(2) of the Open Meetings Law. 



( 

( 

Norma Fatone 
February 2, 1981 
Page -2-

"Public body" is now defined to include~ 

11 
••• any entity, for which a quorum :ts 

required in order to conduct puolic 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other simi
lar body of such public body." 

By breaking the definition into its comp9nents, one may in 
my view conclude that the task force in question is subject 
to the Open Mee tings Law. · 

First, the task force is an entity consisting of 
more than two members. 

Second, the task force is in my opinion permitted 
to conduct public business only by means of a quorum. While 
there may oe no specific quorum requirement in the resolu
tion or other enabling act that created the task force, all 
entities consisting of three or more members that operate 
for or on behalf of government can conduct business only 
be means of a quorum. The term "quorum" has been defined 
by S41 of the General Construction Law for decades. In 
relevant pa,rt, uquorum 11 is defined as follows: 

"(W]henever three or more public officers 
are given any power or authority, or three 
or more persons are charged with any public 
duty to be performed or exercised by them 
jointly or as a board or similar body, a 
majority of the whole number of such per
sons or officers, at a meeting duly held 
at a time fixed by law, or by any by-law 
duly adop~ed by such board or body, or at 
any duly adjourned meeting of such meeting, 
or at any meeting duly held upo,n reasonable 
nobice to all of them, shall constitute a 
quorum and not less tnan a majorityof the 
whole number may perform and exercise such 
power, authority or duty. For the purpose 
of this provision the words 'whole nurober' 
shall be construed to mean the total number 
which the board, commission, oody or other 
group of persons or officers would have 
were there no vacancies and were none ,of 
the persons or officers disqualifted from 
acting." 
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In view of the language quoted above, whenever three or more 
".persons are charged with any public duty to be performed or 
exercised by them jointly or as a board of similar body11

, 

such group must act oy means of a quorum, a majority of its 
total membership. 

Third, based upon your description of the duties of 
·the task force, it is clear that it performs a governmental 
function for a public corporation, the City of Troy. 

Since each of the conditions precedent necessary to 
a finding that an entity is a "public body" have been met 
in this instance, the task force is in my view a "public 
body 11 subject to the Open Meetings Law. 

It is also noted that in a similar situation, it was 
found that a citizens advisory commission was subject to 
the Open Meetings Law. In Pissare v. City of Glens Falls, 
the Supreme Court, Warren County, which dealt with a citi
zens commission designated by a mayor to advise with re
spect to the construction of a civic center, it was held 
that: 

"IT]here is no doubt that the Commission 
and its component committees were charged 
with a 'public duty'. At least two mem
bers and perhaps three 'ex-officio' mem
bers of the full commission were public 
officers. All members were formally re
guested by Mayor Cronin to serve on the 
Commission, and all members formally agreed 
to serve on such Commission. While the 
members jointly and collectively did not 
have any authority and did not exercise 
any authority in the sense of taking final 
and binding action concerning the Civic 
Center, the members certainly had 'power' 
greater than that possessed by the other 
citizens of Glens Falls to influence the 
Common Council's decisions and delioera
tions concerning the Civic Center. The 
court holds that when persons are formally 
requested to advise the legislative and 
executive officers of a municipality and 
to assist legislative officers in deliber
attng that such persons are charged with a 
public duty (see General Construction Law, 
§41). 11 
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Finally, if it can be found that the task force is 
a public body, it is required to comply with the notice 
provisions appearing in §99 of the Open Meetings Law. 
Specifically, §99(1) concerning meetings scheduled at least 
a week in advance requires that notice oe given to the news 
media (at least two) and to the public oy means of posting 
in one or more designated, conspicuous public locations 
not less than seventy-two hours prior to such meetings. 
In the case of meetings scheduled less than a week in ad
vance, §99(2) prescribes that notice be given in the same 
manner as in subdivision (1) "to the extent practicable" 
at a reasonaole time prior to such meetings. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Mayor of the City of Troy 
Corporation Counsel 

Sincerely, 

M~x rf,f l't,,------
R~bert J. Freeman 
Executive Director 
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Jody Adams 
 

 

Dear Ms. Adams: 

February 17, 1981 

I have received your letter of January 16. As 
requested, enclosed are copies of both the Freedom of 
Information and Open Meetings Laws. 

Unless I am mistaken, the substance of your most 
recent letter deals with the same subject matter as that 
presented in your earlier letter of January 14 to which I 
responded on February 6. 

Again, if you could provide additional facts, I 
would be happy to res.pond in a more specific fashion. 

However, you.did mention a situation concerning 
the use of tape recorders at meetings of public bodies. 
In order to avoid the necessity of rendering a separate 
opinion regarding the use of tape recorders at a future 
date, I would like to offer the following comments. 

In terms of background, until mid-1979, there had 
been but one judicial determination regarding the use of 
tape recorders at meetings of public bodies. The only 
case on the subject was Davidson v. Common Council of the 
City of White Plains, 244 NYS 2d 385, which was decided 
in 1963. In short, the court in Davids·on found that the 
presence of a tape recorder might detract from the delib
erative process. Therefore, it was held that a public 
body could adopt reasonable rules generally prohibiting 
the use of tape recorders at open meetings. 

Notwithstanding Davidson, however, the Committee 
on Public Access to Records had consistently advised that 
the use of tape r~corders should not be prohibited in 
situations in which the devices used are inconspicuous, 
for the presence of such devices would not detract from 
the deliberative process. In the Committee's view, a rule 
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prohibiting the use of unobtrusive tape recording devices 
would not be reasonable if the presence of such devices 
would not detract from the deliberative process (see 
attached, s1;ecia1· Report: Electronic Reproduction of Pub
lic Proceedings). 

This contention was essentially confirmed in a . 
decision rendered in June of 1979. That decision arose 
when two individuals sought to bring their tape recorders 
to a meeting of a school board. The school board refused 
permission and in fact complained to local law enforcement 
authorities who arrested the two .individuals. In deter
mining the issues, the court in People v. Ystueta, 418 NYS 
2d 508, cited the Davidson decision, but found that the 
Davidson case 

11 
••• was decided in 1963, some fifteen 

(15) years before the legislative 
passage of the 'Open Meetings Law', 
and before the widespread use of hand 
held cassette recorders which can be 
operated by individuals without inter
ference with public proceedings or the 
legislative process. While this court 
has had the advantage of hindsight, it 
would have required great foresight on 
the pare·of'the court in Davidson to 
foresee the opening of many legislative 
halls and courtrooms to television 
cameras and the news media, in general. 
Much has happened over the past two 
decades to alter the manner in which 
governments and their agencies conduct 
their public business. The need today 
appears to be truth in government and the 
restoration of public confidence and not 
'to prevent the possibility of star 
chamber proceedings' ••• In the wake of 
Watergate and its aftermath, the pre
vention of star chamber proceedings 
does not appear to be lofty enough 
an ideal for a legislative body; and 
the legislature seems to have recog
nized as much when it passed the Open 
Meetings Law, embodying principles which 
in 1963 was the dream of a few, and 
unthinkable by the majority". 
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Based upon the advances in technology and the enact
ment of the Open Meetings Law, the court in Ystueta found 
that a public body cannot adopt a general rule that pro
hibits the use of tape recorders. 

In my opinion, the principle enunciated in Davidson 
remains valid, i.e., that a public body may prohibit the 
use of mechanical devices, such as tape recorders or 
cameras, when the use of such devices would in fact detract 
from the deliberative process. However, since a hand held, 
batter operated cassette tape recorder would not detract 
from the deliberative process, I do not believe that a rule 
prohibiting the use of such devices would be reasonable or 
valid. 

Speaking from personal experience, I have given 
hundreds of presentations in the five years of my employ
ment with the Committee. During many of the presentations, 
batter operated cassette recorders have been used. In 
many instances, I have known of their use only after the 
presentations have been given. Very simply, it is my con
tention that if one does not know of the presence of a tape 
recorder due to its unobtrusive character, it is impossible 
to argue that its use ~ould in any way detract from the 
deliberative process~ · 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

Enclosures 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Gary J. Veeder, Supervisor 
Mildred Hinsch, Town Clerk 
Office of the Supervisor 
Town Hall 
Pleasant Valley, NY 12569 

Dear Mr. Veeder and Ms. Hinsch: 

February 20, 1981 

I have received your letter and memorandum of July 
19, as well as the news clippings attached to your corres
pondence. Please accept my apologies for any inconvenience 
my opinion may have caused. · 

You have asked for an opinion in consideration of 
facts that you presented relative to an oral opinion that 
I gave in which it was suggested that violations of the 
Open Meetings Law may have occurred. 

I would like to refer at the outset to the memorandum 
written by Ms. Hinsch in which she wrote that she was "neg
ligent" in that she "forgot to post a notice" prior to the 
meeting of January 12. She also wrote that it was explained 

11
by Supervisor Veeder that-this was to be a closed meeting 
to discuss contract negotiations with another town and, in 
order to speak freely, all agreed the meeting should be 
closed to the phblic." I would like to offer the following 
with respect to the foregoing. 

First, as you are aware, §99 of the Open Meetings 
Law requires that notice be posted prior to all meetings. 
Therefore, even if a failure to post notice was inadvertent, 
compliance with the Law would not have been fully accom
plished. 
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Second, it appears that you (Supervisor Veeder) in
formed the Clerk in advance of the meeting of January 12 
that the meeting would be closed. In this regard, I do not 
believe that a public body can schedule a closed meeting. 
Section 97(3) of the Open Meetings Law defines "executive 
session" to mean that portion of an open meeting during 
which the public may be excluded. Further, Sl00(l) of the 
Law prescribes a procedure that must be followed by a public 
body before it may enter into an executive session. In 
relevant part, the cited provision states that: 

"[U]pon a majority vote of its_ total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appropriate 
public moneys ••• " 

Based upon the language quoted above, in order ·to go into 
an executive session, a member of a public body must initiate 
a motion to do so during an open meeting. The motion must 
identify in general terms the subject matter to be discussed, 
and it must be carried by a majority vote of the total menber
ship of a public body. As $Uch, it is clear that an execu
tive session may be convened only after an open meeting has 
begun. 

Third, it appears that the proceduial steps for entry 
into executive session were not taken at the time of the 
meeting because nobody was present. From my perspective, 
if there was a basis for entry into an executive session, 
the procedure should have been followed when .the member of 
the press appeared. 

Lastly, with regard to the executive session itself, 
it is unclear whether the discussion could properly have 
been conducted behind closed doors. 

It is noted that a description of a discussion as 
"contract negotiations" would not indicate whether a dis
cussion would be appropriate for executive session. For 
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instance, while §100(1) (e) of the Open Meetings Law permits 
executive sessions for the purpose of discussing collective 
bargaining negotiations under the Taylor Law, which are con
tract negotiations, the cited provision is restricted to 
collective bargaining negotiations. Stated differently, some 
contract negotiations may be required to be considered during 
open meetings, while others might be conducted during execu~ 
tive sessions. 

It is contended in your letter that an executive 
session was proper under the provision concerning the "pro
posed lease of real property". ~he provision in question 
in its entirety states that an executive session may be held 
to discuss: 

" ••• the proposed acquisition, sale or 
lease of real property or the proposed 
acquisition of securities, or sale or 
exchange of securities held by such 
public body, but only when publicity 
would substantially affect the value 
thereof 11 [see Open Meetings Law, 
§100 (1) (h)]. 

If the account of the situation . in the articles that you 
forwarded was accurate, it is my view questionable whether 
an executive session was properly held. It appears that 
the sites under consideration were known to the public. Con
sequently, it is difficult to envision how public discussion 
would "substantially affect the value" of real property. 
Moreover, if I understand the situation correctly, it appears 
that the n~gotiations concerned services to be provided 
rather than the proposed sale or lease of real property. 
If that is so, I do not believe that an executive session 
could properly have been convened. 

If you would like to discuss the matter further, I 
would appreciate hearing from you. 

I hope that I have been of some assistance. 

RJF:ss 

cc: Sen. Jay P. Rolison 

Sincerely, 

~q.f~ 
Robert J. Freeman 
Executive Director 
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Andrew J. Fisher 
 
 

Dear Mr. Fisher: 

February 25, 1981 

I have received your letter of January 20. Please 
accept my apol~gies for the delay in response. 

You have raised questions regarding the application 
of the Freedom of Information and Open Meetings Laws to the 
Faculty Student Association Board of Directors at the State 
University College at Fredonia. 

It is noted that the issue has arisen in the past 
and that, in my opinion, there is no definitive answer that 
may be given. I have enclosed two letters for your review. 
The first, dated January 12, 1981, was prepared by this 
office and advised that, based upon the trend in case law, 
it is possible that a faculty student association might be 
considered a npublic body" subject to the Open Meetings Law 
or an "agency" subject to the Freedom of Information Law. 
The second letter prepared by the Office of Counsel for the 
State University reached a different conclusion and found 
that a faculty student association could not be considered 
either a public body or an agency subject to the Open Meeti~gs 
Law or the Freedom of Information Law. 

You also questioned the exemption in the Open Meetings 
Law regarding "matters made confidential by federal or state 
law" that appears in §103(3) of the Law. You asked whether 
the exemption applies to discussions such as those concerning 
personnel matters, negotiations of union contracts and simi
lar issues when a board enters into an executive session. 

In my view, none of the subjects that you cited would 
qualify as matters that are deemed confidential by law. 
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It is noted that the Open Meetings Law provides two 
mechanisms under which a public body may conduct private 
discussions. The first involves executive sessions. The 
phrase "executive session" is defined to mean a portion of 
an open meeting during which the public may be excluded 
[see Open Meetings Law, §97(3)]. Further, §100(1) of the 
Law prescribes a procedure that must be followed by a public 
body before it may enter into an executive session, and 
paragraphs (a) through (h) of §100(1) specify and limit the 
areas of discussion that may properly be considered in execu
tive session. A personnel matter concerning a particular 
individual could likely be considered during an executive 
session pursuant to §100(1) (f) of the Open Meetings Law. 
Similarly, a discussion of collective bargaining negotiations 
could be conducted behind closed doors in an executive ses
sion under §100(1) {e) of the Law. 

The other means by which a public body may conduct 
private discussions would involve an exemption under §103. 
If a matter is exempt from the Open Meetings Law, the Law 
simply does not apply. As you indicated, §103(3) exempts 
from the Open Meetings Law matters made confidential by 
state or federal law. From my perspective, to be considered 
"confidential", there must be specific statutory direction 
to the effect th.at a particular issue, or more likely speci
fic records, are exempted from disclosure. For instance, 
under the federal Family Educational Rights and Privacy 
Act (20 use §1232g), education records identifiable to a 
particular student are confidential unless the student 
consents to disclosure. Consequently, if a public body 
discusses the content of education records, it would be 
considering a matter made confidential by federal law that 
would be exempt from the Open Meetings Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

Enclosures 

Sincerely, 

~ J ~ f ,,y_,.____ 
Rot1r\ J. Freem~n ~ 
Executive Director ·· 



STATE oF NEW YORK J=--o, L _AO_. I fo 7 
COMMITTEE ON PUBLIC ACCESS TO RECORDS OmL-A-o -s'lt/ 

( COMMITTEE MEMDERS 

THOM,\S H. COLLINS 
MAil 10 h.1. CUUMO 
J1,.1HtJ C. EGA!~ 

DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518/ 474-2518, 2791 

WALTER W. GrlUNFELO 
M-"'-RCELLA MAXWELL 
HOWARD f. MILLER 
BASIL A. PATERSON 
IRVING P. SEJD:J.At, 
GILBERT P. SMITH. Cn.iirrna• 
DOUGLAS L. T;..tRNER March 3, 1981 

EXECUTIVE DIRECTOR 

C 

( 

ROt\EflT J. FR[EM~N 

Carolyn Seaman 
  

 

Dear Ms. Seaman: 

I have received your letter of February 5 in which 
you raised a series of questions regarding the implementation 
of the Freedom of Information Law by the Hamlin Fire Dis
trict. 

I would like to offer the following comments with 
respect to the statements made in your letter. 

First, it is noted that fire districts and volunteer 
fire companies are agencies subject to the Freedom of Infor
mation Law. This conclusion was made clear by a decision 
rendered by the state's highest court, the Court of Appeals, 
in Westchester Rockland Newspapers v. Kimball [50 NY 2d 575 
(1980)). The decision concerned the status of a volunteer 
fire company under the Freedom of Information Law and found 
that, even though such a company may be a not-for-profit 
corporation that maintains a contractual relationship with 
a municipality, it is an "agency" that must comply with the 
Freedom of Information Law in all respects. 

Second, in view of the decision cited in the previous 
paragraph, the records to which you made reference including 
minutes, treasurer's reports, budget documentation and annual 
reports, are in my opinion clearly available. 

Third, and in a related area, §89(3) of the Freedom 
of Information Law requires that an agency make copies of 
available records upon request or upon payment of or offer 
to pay ~ requisite fees for photocopying. 

II" • 
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Fourth, it has consistently been advised that a fail
ure to complete a form prescribed by an agency cannot consti
tute a valid ground for a denial of access. Section 89(3) 
of the Law states in part that an applicant for records may 
be required to submit a request in writing that reasonably 
describes the records in which he or she is interested. Con
sequently, any request made in writing that reasonably des
cribes the records sought should be sufficient. 

Fifth, the form attached to your letter indicates 
that an applicant is required to state the reason for his 
or her request. In this regard, the Committee has advised 
and the courts have held that accessible records are equally 
available to any person, without regard to status or interest 
(see Burke v. Yudelson, 368 NYS 2d 779, affirmed 51 AD 2d 
673, 378 NYS 2d 165). Consequently, an agency cannot require 
that the reason for a request be provided as a condition 
precedent to gaining acces~ to records. 

I 

Sixth, the form indicates that it must be completed 
and mailed or presented to the secretary-treasurer of the 
District "two weeks prior to the request". In my view, 
that requirement would violate the time limits required for 
response under the Freedom of Information Law and the regu
lations promulgated by the Committee. 

With respect to the time limits for response to re
quests, §89(3) of the Freedom of Information Law and §1401.5 
of the Committee's regulations provide that an agency must 
respond to a request within five business days of the receipt 
of a request. The response can take one of three forms. It 
can grant access, deny access, and if so, the denial should 
be in writing stating the reasons, or the receipt of a re
quest may be acknowledged in writing if more than five days 
is necessary to review or locate the records and determine 
rights of access. When the receipt of the request is acknow
ledged within five business days, the agency has ten addi
tional days to grant or deny access. Further, if no response 
is given within five business days of receipt of a request 
or within ten days of the acknowledgment of the receipt of a 
request, the request is considered "constructively 11 denied 
[see regulations, §14O1.?(b)]. 

rr In my view, a failure to respond within the designated 
time limits results in a denial of access that you may appeal 
to the head of the agency or whomever is designated to deter
mine appeals. That person or body has seven business days 
from the receipt of an appeal to render a determination. 
In addition, copies of appeals and the determinations that 

' follow must be sent to the committee [see Freedom of Infor-
mation Law, §89(4) (a)]. 
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Enclosed for your consideration are copies of the 
Freedom of Information Law, the regulations and an explan
atory pamphlet that may be useful to you. 

Seventh, you indicated that the commissioners of the 
fire district do not read aloud at meetings minutes or a 
treasurer's report. With respect to your comment, there is 
no provision of law of which I am aware that requires that 
minutes or a treasurer's report be read aloud in their 
entirety. However, it is reemphasized thatthose documents 
are available under the Freedom of Information Law. 

Lastly, with respect to minutes, I direct your atten
tion to the Open Meetings Law, a copy of which is attached. 
Under §101(3) of the Open Meetings Law, minutes of open 
meetings must be compiled and made available within two 
weeks of open meetings. Minutes reflective of action taken 
during an executive session must be compiled and made avail
able within one week of the executive session to which they 
relate. The Committee has recognized that there may be 
situations in which a public body might not have the capacity 
to approve minutes within the time periods specified in the 
Open Meetings Law. Consequently, in order to comply with 
the Law, it has been suggested that unapproved minutes be 
marked as "unapproved", "draft", "non final", or "unofficial". 
By so doing, the public has the capacity to learn generally 
what transpired at a meeting, and at the same time, the 
members of a public body are given a measure of protection. 
Lastly, a copy of this opinion will be sent to the Hamlin 
Fire District. In addition, I will forward to the District 
each of the documents enclosed for you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:sp 
• 

cc: Hamlin Fire District 

Enclosures 

Sincerely, 

~ · . ~~ 
Robert J. Freeman 
Executive Director 



STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

-
( OMMITTEE MEMDERS 

THOM,\S H. COLLINS 
MAllJO ,_,_ CUUMO 
JI.IHM C. EGA!~ 

DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY. NEW YORK 12231 
(518J 474-2518, 2791 

C 

l 

WAL Tf:R W. GrlLJNFELD 
M.'.I..ACELLA MAXWELL 
HOWARD F. MILLER 
B~IL A. PATERSOl\i 
IAVING P. SEID:.'.A.r: 
GILBERT P. SII.HTH. Cnairrna• 
DOUGLAS L. T;JRNER 

EXECUTIVE DIA.ECTOR 
ROt;,ERT J. F Ri:EM~ Ill 

Charles J. Tiano 
 

 

March 13, 1981 

The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Tiano: 

Thank you for your letter of February·12 and your 
continued interest in the Open Meetings Law. 

You have requested an opinion regarding the notice 
that must be given under the Open Meetings Law when a town 
board holds "workshops" without formal notice. 

As indicated in our previous correspondence to you, 
dated February_ 15, 1980, "workshops 11 held by a public body 
are 11meetings" subject to the Open Meetings Law. Therefore, 
they are subject to ~otice requirements imposed upon public 
bodies by §99 of the Law. Section 99 (1) does not r.eq'l•.ire 
that a public body pay to place a legal notice in a news·'.'". 
paper or indicate any specific method of transmission of 
notice to the media. However, it does require that public 
notice of a meeting scheduled less than a week in advance be 
preceded by notice given to the news media and conspicuously 
posted in one or more designated public locations not less 
than seventy-two hours prior to the meeting. 

Section 99(2) concerns notice of meetings scheduled 
less than a week in advance and requires that notice be given 
to the news media and the public in the same manner as pre
scribed by §99(1) "to the extent practicable" at a reasonable 
time before such meetings. 
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Your second question concerns the nature of business 
that can be transacted at 11workshop11," that you described. 
In this regard, the Open Meetings Law deals with requirements 
relative to the openness of public bodies• deliberative 
process; it does not authorize or specify the amount or na
ture of business that can be conducted. As such, the number 
of subjects ·placed on an agenda may generally be determined 
_by a public body. 

In your third question, you set forth a factual situ-
. ation which in your view represents a conflict of interest. 

Although the Committee cannot render an opinion on the sub
ject, ~here are two sources you could consult. Generally, 
Article 18 of the General Municipal Law entitled "Conflicts 
of Interest of Municipal Officers and Employees" sets forth 
the law in this area. In addition, if you wish to obtain a 
l~gal opinion on the matter, you might want to contact: 

James Coon, Esq. 
Principal Attorney 
Division of Legal Services 
162 Washington Avenue 
Albany, NY 12231 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

BY: 

PPB/RJF/ss 

cc: Town Board 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Gti~ ~~SJ_~ }w 
Pamela Petrie Baldasaro 
Attorney 
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March 23, 1981 

The ensuing advisory opinion is based solely upon the · facts 
presented in your correspondence. 

Dear Mr. Battaglia: 

I have received your letter of February 16 and apolo
gize for the delay in response. 

According to your letter and the attached news article 
the Tonawanda Common Council scheduled ·an executive session 
to disclose proposed layoffs of City employees. Specifically, 
the article which appeared in the February 13 issue of the 
Tonawanda News stated in part that "lL]ayoffs of city workers 
will be the topic at a closed-door meeting of the Tonawanda 
Common Council at 10c30 a.m. Saturday ••• " In response to 
your questions regarding tne legality of the closed door 
discussion, you indicated that an alderman "stated that he 
felt ~twas allowed under the Open Meetings Law, since 
some aepartment cuts involve a singular person." 

I would like to offer several comments with respect 
to the situation. 

First, a public body cannot in my view schedule an 
"executive session" in advance of a meeting. Section 97(3) 
of the Open Meetings Law defines "executive session" to 
mean that portion of an open meeting during whic h the public 
may be excluded. Moreover, §100 (1) of the Law prescribes 
a procedure tha t must be followed by a public body prior 
to entry into executive session. Specifically, the cited 
prov ision states in r e levant part thatc 

(_ 
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"ltJ] pon a majority vote of its· total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considerea, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall De taken to appro
priate public moneys ••• " 

In view of the provision quoted above, it is clear that an 
executive session is not separate and distinct from an open 
meeting, but rather is a portion thereof. Further, since 
a ll).otion to enter into an executive session must oe made 
during an open meeting and carried by a m~jority of the 
total membership of a public body, in a technical sense, 
a public body can never know in advance of a meeting that 
an executive session can be held, for it cannot be known 
in advance whether the motion will be carried. 

Second, from my perspective, a discussion of layoffs 
of public employees would not constitute-an appropriate ground 
fo;r executive session. The so-called "personnel" exception 
for executive session, as amended on October l, 1979, per
mits a public body to enter into an executive session to 
discuss: 

" ••• the medical, financial, credit or 
employment history of a particular per
son or corporation, or matters leading 
to the appointment, employment, promo
tion, demotion, discipline, suspension, 
dismissal or removal of a particular 
person or corporation ••• " (emphasis 
added) !see Open Meetings Law, §100(1) 
(f)]. 

In addition, even before the clarifications of §100 
(.1) (f) was made by means of the addition of the term 11parti
cular11, it had been held judicially that· a discussion of 
personnel layoffs is primarily a budgetary matter that would 
not fall within any of the specifically enumerated subjects 
listed in §100(1) {f) of the Open Meetings Law and, therefore, 
should he discussed openly (see Orange County Publications 
v. City of Middletown, Sup. Ct., Orange Cty • . )' December 16, 
1978). 
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If, however, during the course of a discussion, a 
public body considers whether or not a particular public 
employee has performed his· or her official duties well ox 
poorly, a public body could enter into an executi'Ve session 
at that time. 

In sum, I concur with your contention that a dis
cussion of layoffs s·hould have been open, particularly if, 
according to the Tonawanda News, the layoffs would occur 
"because of a decline in anticipated revenue and to avoid 
a huge tax increase.,." Clearly, under such ci:rcumstances, 
the 111ajor considerations would involve policy questions 
and not the manner in which a particular employee has per
formed his or her duties. 

You have also raised questions concerning the scope 
of §100{1} (f) that enables a public body to enter ±nto an 
executive session to discuss the "financial history" of a 
particular corporation.! do not believe that I could 
"enumerate" what can legally oe discussed that would fall 
within the scope of the 11 financial history" of a corporation, 
In short, new situations and fact patterns are brought to 
the attention of the Committee every day, and it would be 
all but impossible to "enumerate" the situations- in which 
the exception would apply. 

You also asked whether §100(1) (fl would include a 
"corporation's ability to raise the necessary funds to com
plete work they contracted for with the city". In my view, 
it is possible that such a discussion m±gltt appropriately 
be- discussed during an executive session, for .tt might 
involve the credit history of the corporation or perhaps 
a matter leading to the employment of a pa~ticular corpor~ 
ation. 

I hope that I have been of some assistance, Should 
any further questions arise, please feel free to contact me. 

RJF; jm 

cc: Common Council 

Sincerely, 

M1.~ 
Robert J, Freeman 
Executive Director 
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The ensuing advisory opinion is hased · solely upsn~the facts 
presented in your correspondence. 

Dear Mrs·. Huber: 

I have received your thoughtful letter of february 
16 and apologize for the delay in response. 

You have raised several concerns regarding the im
plementation of the Open Meetings Law by the Corning-. 
Painted Post School Board. Specifically, you have re
quested the Conunittee's view regarding a letter you have 
enclosed, written by a law firm. engaged by the School 
Board in which it was advised that the Board could con
duct a "closed door workshop". 

Having reviewed the correspondence, I would like 
to offer the following observations. 

First, it is noted that the courts have expansively 
interpreted the Open Meetings Law. Specifi cally, in Orange 
County Publications v. Council of the City of Newour·gh 160 
AD 2d 409, aff'd 45 NY 2d 947 (1978)], the Court of Appeals, 
the state's highest court, held that the aexinition of 
"meeting" includes any conveni ng of a quorum of a public 
body for the purpose of conducting public business, whether 
or not an intent to t ake action exists, and regardless of 
the manner in which a gathering may ~e characterized. From 
the information you have pre sented in your letter, it appears 
th.at a quor~ of the School Boar d was present at the closed· 
door workshop. I£ a quorum was present, it appears that 
the worlq;hop was a mee ting subject to the Open Meeti_ngs 
Law in all respects. 
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Second, §99 of the Open Meetings Law requires that 
notice be given to the news 1nedia (at least twoJ and 
posted for the public prior to all 1neetings. In regard 
to the situation that you have descrtbed, it appears that 
the workshop meeting was scheduled less· than a week in 
advance. If that was the case, notice should have been 
given in accordance with §99(2), which requires that 
notice be gi'ven to the news med±a ana posted in one or 
more designated, conspicuous publi-c locati-ons at a reason
able time prior to the -meeting. 

Third, a public body, ·sucn ·as a school board, cannot 
schedule an executive session or "closed door workshop" 
in advance of a meeting. The phrase "executi--ve sessi-on" 
is def±ned by• §97 (3) of the Open Meetings Law (s·ee attached) 
to mean that portion of an open meeting Buring which the 
public may be excluded. Moreover, the· Law sets forth a 
procedure that -must oe followed oy a puoltc body oefore 
it can enter into an executive session. Specifically, 
§100(1) of the Law states in relevant part that: 

"lU]pon a majority vote of i'ts total 
memoership, taken in an open meeting 
pursuant to a motion identify-ing the 
general area or areas of the su~ject 
or subjects to be considered, a publi·c 
body may conduct an execut:i::ve session 
for the below enumerated purposes only, 
provi'ded, however, that no acti'on by 
formal vote shall be taken to appro-
priate puol.i:c moneys ••• " 

In view of th.e definition of "executive sess·i'on" a~ well 
as the language quoted above, it ts clea~ tttat a pu6lic 
hoa.y may conduct an executive sess·i"On only after having 
convened an open meeting. A-motion to enter into an · 
executive session must he ·made dur±ng an open -meeting, 
it must Hl.enti-fy- in general terms- the sul5ject ·matter te:, 
be considerea., and the motion must Be ca·rri'ed J:>y- a -majority· 
vote of the total -memnershtp of a public oody•. Therefore, 
it is clear that an executive session is not separate and 
dist-inct from an open meeting, out rather is a portion 
of an open meeting. It is also noted that in a technical 
sense, a public body can never schedule an executi-ye 
sesston tn advance, for it cannot ~e known in advance 
whether a motion to enter into an executive session will 
indeed be carried oy a ·-majority of the total membership 
of a puoltc eody. 
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~ourth, you have submitted the taBle of contents 
that was presented at the closed door workshop and have 
indicated that tl'ie matters d.tscus-sed at this 1Reeti'ng con-
cerned the legal responsibilities· of s ·chool Board members 
in a variety of areas. In reviewing the ·table of contents 
and your statements regarding the suoject -matter of the 
meeting, tt would appear that none of these topi'cs fell 
within any of the grounds for executive session as set 
forth in §100 (1) (aJ through (h) of ~lte Law. 

'.Fifth, §103 of the Law states that three areas of 
discussion are exempt from the Open Meetings Law·. Stated 
differently, if a matter is exempt, tfie Law s·fanply does 
not apply and a public oody is not requi~ed to provide 
nottce or follow the procedure for entry into executive 
session. In regard to the situation you have descr±oed, 
§103(3) provides that the Law does not apply- to "matters 
made confidential by federal or state Law·". Since the 
attorney-client relationship is privileged under the 
Civil Practice Law & Rules, a di:-scus·s-i'On held pursuant 
to the attorney-client ~elationship may oe held outside 
the scope of the Open Meetings Law. However, ±n the 
~ituation presented in your correspondence, it appears 
that the law firm was engaged by the School Boara in an 
educational capacity.to conduct "teaching sessions" ±n 
the words of Mr. Hogan. In sum, if indeed t.fie firm, 
which is not the retained counsel of the Board, was 
engaged to provide education to Board -members-, and not 
adyice rendered pursuant to an attorney-client relation~
ship, the exemption would not in my· view apply. Further, 
if my contenti'On is· accurate, the gathering in question 
would have constituted a 11 meet±ng11 subject to the Open 
Meetings Law. 

Lastly-, you have · indicated that the closecl door 
workshop was held in Binghamton, New York at a location 
outside of the Dis·trict governed oy the School Board. 
Although the Committee is unaware of any provis·±on of 
law requiring a school board to meet at a location within 
a school district, I believe that all laws s ·nould oe· 
gi-ven a ,:eas·onable interpretation. In view of the legis
lative declaration appearing in §95 of the Open Meetin9s 
Law, I believe that it would oe unreasonaole for a puBlic 
body- to hold a meeting in a location ±n which -members of 
the public might not nave the capacity to attend. 
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I hope that I have been of some as-si:stance. Should 
any further questions arise, please feel free to .contact me, 

RJF:jm 

Enc. 

cc: School Board 
Hogan & Sarzynski 

Sincerely·, 

ROBERT J. FREEMAN 

Ef~~i~~~ctor ~ ,1. 

~~~1) -

BY Pamela Petrie Baldasaro 
Attorney 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. McPhillips: 

I have received your letter of February 23 ana apol
ogize for the delay in response. 

As the legal representative of the Board of Enucation 
of the Schuylerville Central School District, you have 
requested an advisory opinion regarcUng the receipt of "a 
special request for certain information 11

• Specifically, a 
member of the news media has requested a copy of the min
utes of an executive session held by the Board on February 
12, 1981. During the executive session, a grievance hearing 
was conducted pursuant to the terms of a collective bar
qaining agreement between the District and its Teachers 1 

Association. You have contended that the information in 
question might result in a grievance alleging a breach of 
non-compliance with the terms of the existing contract. 

First, although I am unfamiliar with the -specific 
terms of the contract between the Teachers' Association and 
the District, you have intimated that the contract may con
tain provisions that require that certain records be with
held. If that is the case, the contract is in mv view void 
to the extent that it conflicts with or in a~y way abridges 
rights of access granted by the Freedom of Information Law. 
Very simply, I do not believe that the District and a public 
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employee union have the capacity to engage in an agreement 
that conflicts with a statute passed by the State Legislature 
and signed by ·the Governor. 

Second, it is emphasized that the Freedom of Information 
Law is permissive. Stated differently, the Law generally 
states that certain categories of records· may be withheld; 
nowhere in the Law does it state that such records must be 
withheld. The only instance in which records must be with
held would involve a situation in which the records are 
specifically exempted from disclosure by statute under 
§87(2) (a}. For example, in the context of school district 
records, the federal Family Educational Rights and Privacy 
Act requires that education records identifiable to a par
ticular student or students be kept confidential with re-
spect to all but the parents of students under the age of 
eighteen. As such, a school district would be precluded 
from disclosing education records, unless the disclosures 
are made in accordance with the specific provisions of the 
act. Otherwise, even if a ground for denial might be appli
cable, an agency, such as a school district, would not be 
compelled to withhold, if, for example, it is determined 
that disclosure would be in the public interest. 

Third, it is unclear whether minutes were required 
to have been kept or even whether they should have been 
kept. You wrote that a grievance hearing was conducted 
during an executive session·. In this regard, it is not 
entirely clear whether a hearing constitutes a "meeting" 
in all cases. For instance, as you are aware, §103(1) of 
the Open Meetings Law exempts from the provisions of the 
Law quasi-judicial proceedings. I have no knowledge as to 
whether the hearing in question could have been considered 
quasi-judicial. If it was quasi-judicial, it would fall 
outside the scope of· the Open Meetings Law and the general 
requirements of the Open Meetings Law would not have been 
applicable. 

Further, it is questionable whether action May be 
taken by a board of education during an executive session. 

With regard to minutes of executive session, §101(2) 
of the Open Meetings Law requires that: 
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"minutes shall be taken at executive 
sessions of any action that is taken 
by formal vote which shall consist of 
a record or summary of the final deter
mination of such action, and the date 
and vote thereon .•. " 

As I read §101(2), minutes of executive session must be com
piled only when action is taken in executive session. 

As such, public bodies may generally vote during a 
properly convened executive session, except in situations 
in which the vote concerns an appropriation of public 
monies. However, school boards must in my view vote in 
public in all instances, except when a vote is taken pur
suant to §3020-a of the Education Law concerning tenure. 

Section 105(2} of the Open Meetings Law states that: 

"[AJny provision of general, special 
or local law ••• less restrictive with 
respect to public access than this 
article shall not be deemed super-
seded hereby." 

In this regard, §1708(3) of the Education Law, which per
tains to regular meetings of school boards, states that: 

"[T]he meetings of all such boards 
shall be open to the public but the 
said boards may hold executive 
sessions, at which sessions only 
the members of such boards or the 
persons invited shall be present". 

While the provision quoted above does not state specifically 
that school boards must vote publicly, case law has held 
that: 

" •.. an executive session of a board 
of education is available only for 
purposes of discussion and that all 
formal, official action of the board 
must be taken in general session open 
to the public" [Kursch e ·t al v. Boa·rd 
of Education, Union Free School Dist~ict 
#1, Town of North Hempstead, Nassau 
Co~nty, 7 AD 2d 922 (1959)]. 
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Moreover, in a more recent decision construing subdivision 
(3) of §1708 of the Education Law, the Appellate Division 
invalidated action taken by a school board during an execu
tive session [United Teachers of Northport v. Northport 
Union Free School District, SO AD 2d 897 (1975)]. Conse
~uently, according to judicial interpretations of the Edu
cation Law, §1708(3), school boards may taKe action only 
during meetings open to the public. 

Since §1708(3) of the Fducation Law is "less restric
tive with respect to public access" than the Open Meetings 
Law, its effect is preserved. Therefore, in my view, school 
boards can act only during an open meeting. 

Fourth, from my perspective, whether or not minutes 
were required to have been kept is not determinative of 
issues regarding rights of access. Here I direct your atten
tion to §86(4) of the Freedom of Information Law, which 
defines "record" to include: 

" ••• any information kept, held, 
filed, produced or reproduced by, 
with or for an agency or the state 
legislature, in any physical form 
whatsoever including, but not limited 
to, reports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, computer 
tapes or discs, rules, regulations or 
codes". 

In view of the breadth of the definition quoted above, any 
records prepared by or in possession of the District would 
fall within the scope of rights of access granted by the 
Freedom of Information Law. Consequently, whether the 
records in question may be characterized as minutes or 
other types of documents is in my view of no moment; they 
are in any case subject to the Freedom of Information Law. 

Fifth, the Freedom of Information Law is based upon 
a presumption of access. Stated differently, all records 
of an agency are available, except those records or por
tions thereof that fall within one or more grounds for 
denial appearing in §87(2) (a) through (h). 
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In view of the foregoing, the question is whether the 
records fall within any of the grounds for denial. If, for 
example, a determination was ma<'l.e regarding the grievance, 
I believe that it would be available. Section 87(2) (g) of 
the Law states that an agency may withhold records that: 

n ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations ... " 

The langu~ge quoted above contains what in effect is a 
double negative, While inter-agency and intra-agency mater
ials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to 
staff that affect the public, or final agency policies or 
determinations must be ma<le available. Based upon the 
foregoing, if the records in question contain statistical 
or factual information, instructions to staff that affect 
the public, or final statements of policy or determinations, 
they must in my view be made available. 

The other ground for denial that might be applicable 
is §87(2) (c), which provides that an agency may withhold 
records or portions thereof when disclosure would "impair 
present or imminent contract awards or collective bargain
ing negotiations." Based upon the facts that you have 
provided, it does not appear that the records would have 
an effect upon present or imminent collective bargaining 
negotiations. 

Further, it is noted that in United Federation of 
Te·achers v. New York City Heal th and Hospitals Corporation 
[428 NY$ 2d 823 (1980)], a court granted access to some 
1,500 grievances and decisions rendered on grievances 
signed by nurses represented by a competing union. In 
addition, the agency could not meet its burden or proving 
that disclosure would impair imminent contract awards or 
collective bargaining neqotiations. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

~_;(f j, tfu-_,..,., 
Robert J. Freeman 
Executive Director 
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April 6, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Galligan: 

Thank you for your letter of February 27. Please 
accept my apologies for the delay in response. 

The question you have posed is whether a compul
sory interest arbitration hearing is subject to the Open 
Meetings Law. 

In my view, the hearing that is the subject of 
your inquiry likely falls outside the scope of the Open 
~eetings Law for the following reasons. 

It is noted initially that §103 of the Open Meetings 
Law contains El'iree- exempt:ions~ ---·-if a- subj--e--ct- is·-11exempt-1'------ -------·---·----

from the Open Meetings Law, the provisions of the Law 
simply do not apply. The first exemption 1§103(1)] states 
that the Open Meetings Law does not apply to "judicial or 
quasi-judicial proceedings, except proceedings of the 
public service commission." 

In this regard, §209(4) of the Civil Service Law 
sets fo.rth a procedure for compulsory interest arbitra
tion for the officers or members of any organized fire 
department, police force or police department of any county, 
city (~ith the exception of New York City), town, village, 
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or fire or police district. Under the cited ~rovtsion, 
a public arbitration panel is required to hold hearings 
on all matters related to the dispute. 

Black's Law Dictionary (Revisea Fourtn Edition, 
1968) defines "hearing" as a: 

"IPJroceed±ng of relati-ve formality, 
generally public, with ~efinite issues 
of fact or of law to be tri'ed., in which 
parties proceeded against have ri~ht to 
be heard, and is mucfi the same as a 
trial ana may terminate in final order." 

In addition, Black's defines "quasi-judicial" to mean: 

"IA) term applied to the action, dis
cretion, etc., of public administra
ti'Ve officers, who are required to 
investigate facts, or ascertain the 
existence of facts, and draw conclu
sions f~om them, as a oasis for thei~ 
official action, and to exercis~ dis
cretion of a judicial nature." 

Often i t may be difficult to draw a line of demar
cation between deliberations of a quasi-judicial as opposed 
to a quasi-legislative or administrative nature. In this 
regard, I direct your attention to a determination that 
sought to Braw such a line with respect to the delibera
tions of a city zoning board of appeals, Specifi-cally, 
±n Oran~e County Publications v. Council of tne City of 
Newburg {60 AD 2d 409, 418 (1978)), the court stated that: 

"We agree with -Special Terrn--that-··· ··--··· ---- ··--·····
there is a distinction between that 
portion of a meeting of the zoning 
board where in the memoers collectively 
weigh evide nce taken during a puoli'c 
hearing, apply the law and reach a con-
clusion and that part of its proceed-
ings in whicn its decision is announced, 
the vote of its memoers taken and all 
of its other regular business is con-
ducted. The latter is clearly non-
judicial and must be open to the pub-
lic, while the former is inaeed juai-
cial in nature, as it affects the 
rights and liabi lities of individuals . " 
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It appears that the deliberative proces·s of the panel 
in question is si'mila:r to that described aoove, As such, 
it appears tnat the deliberation of tfie panel could likely 
be characterized as 11quas±-judicial". 

Further, § 2 0 9 (4) (c) (vi J of the Civi 1 Service Law 
states that the determination of the puolic arbitration 
panel is "final and binding upon the parties 11

• Such a 
determination is not subject to further approval by any 
local legislat~ve body or other municipal authority~ it 
is s·unject only to judicial review. It appears from 
the preceding statutory direction that the public arbi
tration panel, during a compulsory arbitrati-on hearing, 
functions in a quasi-judicial manner. 

Based upon the provisions of the Civil Service Law 
and the definitions of 11hearing" and 11quasi-jud±c±al", it 
appears that the hearing held oy the arbitrati-on panel is 
quasi-judicial ana, therefore, would ~e exempt from the 
Open Meetings Law, 

Lastly, research into the legislative h~story of 
an amendment to §209 of the Civil Service Law appears to 
bolster a contention that a compulsory interest arbitra
tion hearing is not subject to the Open Meet~ngs Law, 
Prior to the addition of §209 ("4), a "public hearing" in 
§209{3) was required to he held by the legislative body 
of the un~t of government involved, resulting in the 
legislative body taking appropriate action, In 1974, 
the compulsory interest aroitration section was added 
as §209(4) and required the public aroitrati'on panel to 
hold hearings on all matters relating to the dispute. 
Since the l:,egi:slature di:d not add the modifier 11 public" 

·---.J~a.~ _ _!._~- •~pulrlic _hearing"! to the interest aroitrat±on 
hearing language it might-be assumed tl:fat ___ the- absenc·e=-----
of the. term public was intentional. 

The specific powers granted to the arbitration 
panel to hear oral and written evidence, review· facts 
and requ~re the production of aad±tiona1 eviaence were 
not si'lllilarly granted to the legislative booies under 
§209(3). Perhaps this dissimilarity- was i-ntended to 
distinguish and emphasize the quasi-judicial authority 
granted to the arbitration panel. 
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I hope that I have been of some a~sistance. Should 
any further questions arise, please feel free to contact 11\e. 

RJF:PPB:jm 

Sincerely, 

ROBERT J. FREEMAN Gttve_-,:r,-,....: 
BY: Pamela Petrie Baldasaro 

Attorney 
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April 7, 1981 

Mr. Tom Hoffman 
Chairman-Park Project 
430 East 65th Street 
New York, NY 10021 

The ensuing advisori opinion is based solely upon the facts 
presented in your co~respondence. 

Dear Mr. Hoffman: 

As you are aware, I have received your most recent 
inquiry regaroing the interpretation of the Open Meetings 
Law. 

You have raisea questions concerning the accuracy of 
comments appearing_ in minutes of the Palisades Interstate 
Park Commission. On page 34 of the minutes, which you 
transrnittea to this office, there is a section concerning 
the interpretation of the Open Meetings Law, which contains 
comments offered by Albert Caccese, Counsel to the New York 
State Office of Parks ana Recreation. 

Specifically, according to the minutes, 

"Mr. Caccese went on to say that the 
lav-.r defines a meetinq as the formal 
convening of a public body for the 
purpose of officially transacting 
public business; and a public body 
is defined as any entity for which a 
quorum is required in order to trans
act public business and which con
sists of two or more members, 
performing a governmental function 
for the state or for an agency or 
department thereof. He also noted 
that there is no case law on the 
legislative intent as it regards 
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committees and sub,-committees and 
this, too, is open to interpretation. 
According to Mr. Caccese, t!le ques
tion is whether the commit.tee or 
subcommittee is conductinq public 
business as a governmentai 1unction 
and thereafter making a recommenda
tion or taking official action". 

He also indicated that certain discussions would not be 
subject to the Law, provider! that the members present: 

" ..• take no official or final action ••• " 

I respectfully disagree with the comments offered 
, by Mr. Caccese for a number of reasons. 

First and perhaps most importantly, the definitions 
of "meeting" and "public body" were altered in a series of 
amendments to the Open Meetings Law that went into effect 
on October 1, 1979. However, the explanations of "meeting" 
and "public body" by Mr. Caccese represent the original 
definitions, which were indeed sufficiently vague that 
their scope was questionable. In my opinion, both defi
nitions are in their amended form clear. 

With respect to the definition of "meeting", I would 
like to point out that the Court of Appeals in Oranqe County 
Publications, Division of Ottowav Newseapers, Ine. v. Council 
of the city of Newbur*~ [60 AD 2<l 409, aff 1d 45 NY 2d 947 
(1978)] interpreted t e definition expansively and held that 
any gatherinq of a quorum of a public body for the purpose 
of discussing public business constitutes a "meeting" sub
ject to the Open Meetings Law, whether or not there is an 
intent to take action and regardless of the manner in which 
a gathering may be characterized. Further, the redefinition 
of "meeting" was in my view intended to conform to the 
determination of the Court of Appeals. 

It is also noted that the term "transact" no longer 
appears in the definitions of either "meeting" or "public 
body". The replacement of the term "conduct" for "transact" 
was in my opinion intended to ensure that the entire deliber
ative process be subject to the Open Meetings Law, and that 
the Law should clearly apply to more than only those meetings 
during which there is an intent to take action. 
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Although the definition of "public body" in the Open 
Meetings Law as originally enacted was unclear with respect 
to its coverage of committees, subcommittees and similar 
advisory bodies, an alteration of that definition now makes 
clear that such bodies are indeed subject to the Law. Sec
tion 97(2) of the Open Meetings Law now defines "public body" 
to .include: 

" ..• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other 
similar body of such public body". 

Again, it is emphasized that the term "transact" has been 
replaced with "conduct". Moreover, the definition now makes 
specific reference to committees, subcommittees and similar 
bodies. Consequently, in my opinion, it is clear that a 
committee consisting of two or more designated to 
perform a duty collectively as a body is subject to the 
Open Meetings Law in all respects, even if it has only the 
capacity to recommend or advise. 

Lastly, enclosed is a copy of a memorandum to which 
the revised Open Meetings Law is attached in which the 
changes in the Law are identified and explained. The 
memorandum was transmitted to all public bodies in August 
of 1979, prior to the effective date of the amendments to 
the Law, October 1, 1979. In order to assist the commis
sion in complying with the Law, copies of this opinion and 
the memorandum to which reference was made in the preceding 
sentence will be transmitted to the Commission. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

M~1fA-__ 
Robert J. Freeman 
Fxecutive Director 

R~TF: ss 
Enclosures 
cc: Palisafles Interstate~ Park Cornmission 

Mr. Caccese 
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April 8, 1981 

Mrs. Linda Campion 
 

  

The ensuing advisory opinion is based solely ueon the facts 
presented in your correspondence. 

Dear Ms. Campion: 

I have received your letter of March 5. Please 
accept my apologies for the delay in response. 

You have raised questions regarding both the Freedom 
of Information and Open Meetings Laws. Enclosed for your 
consioeration are copies of both statutes, as well as an 
explanatory pamphlet that may be useful to you. 

It is noted at the outset that I have discussed your 
correspondence with Eileen O'Keefe, District Clerk of the 
Sachem Central School District. Based upon our conversation, 
it appears that the District has responded to your requests 
for information and that no controversy now exists. However, 
I would like to offer the following comments. 

First, with respect to a School Board meeting held on 
February 10, you wrote that it was necessary to be carried 
up and down a full flight of stairs in your wheelchair in 
order to attend the meeting. Although Ms. O'Keefe informed 
me that the issue of access to the handicapped is now being 
considered, I would like to point out that §98(b) of the 
Open Meetings Law states that: 

"Public bodies shall make or cause to 
be made all reasonable efforts to en
sure that meetings are held in facilities 
that permit barrier-free physical access 
to the physically handicapped, as defined 
in subdivision five of section fifty of 
the public buildings law." 
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The language quoted above makes clear that a public body is 
not required to alter an existinq facility or construct a 
new facility in order to accommodate physically handi9apped 
persons. However, it is also clear that "reasonable efforts" 
must be made to ensure that meetings are held in facilities 
that permit barrier-free access to handi9apped persons. 

Second, as indicated earlier, it is my understanding 
that the District has satisfied your requests for records 
relative to the issue concerning the bus stop. Ms. O'Keefe 
informed me that certain memoranda from the Superintendent to 
the staff and the Board that are advisory in nature were 
withheld. From my perspective, a denial on that basis would 
be appropriate. 

I direct your attention to §87(2) (g) of the Freedom 
of Information Law, which states that an agency may withhold 
records that: 

" ... are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations •.. " 

Although inter-agency or intra-agency materials containing 
statistical or factual information, instructions to staff 
that affect the public, or final agency policies or deter
minations must be made available, portions reflective of 
advice, suggestion, recommendation or opinion, for instance, 
may justifiably be withheld. 

Under the circumstances, if indeed the memoranda were 
advisory in nature, it appears that a denial was proper. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJ;e':ss 
cc: Eil~en O'Keefe 

Cathie DeRocco 

Sinc\erelv_, 

D,_ +-If K11~\.~\,- ~--
Robert J. -- r eman 
Executive Director 
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April 10, 1981 

Vivian H. Evans, Clerk 
The Village of Speculator 
Hamilton County 
Speculator, NY 12164 

The ensuing advisory opinion is based-solely upon-the,facts 
presented in your correspondence. 

Dear Ms. Evans: 

. I have received your letter of March 6 and appi-e-
ciated your interest in complying with the Open Meetings 
Law. Please accept my apologies for the delay in response. 

You have asked for advice regarding: 

" ••. when and under what circumstances, 
a meeting of the Mayor and Board of 
Trustees may be declared "Executive 
Session", and all persons not directly 
concerning are barred from attend±ng." 

Enclosed for your consideration is a copy of the 
Open Meetings Law as well as an explanatory pamphlet con
cerning both the Freedom of Information and Open Meeting~ 
Laws. 

With respect to your question, I di·rect you:t; atten
tion to §100(1) of the Open Meetings Law. The cited pro
vision describes the procedure that must be followecl oefore 
a public body may enter into an executive session. In 
addition, paragraphs (a) through (h) of §100(11 indicate 
the eight areas of discussion that are appropriate for ex
ecutive session. Those eight areas represent the only in
stances in whicn a public body may enter into an executive 
session. 
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that: 
Lastly, I would like to point out that §100(2) states 

"1A]ttendance at an executive session 
shall be permitted to any members of 
the public body and any other persons 
authorized by the public body." 

Based upon the language quoted above, it is clear that the 
members of a public body may attend an executive session. 
Further, a public body may permit others to attend an ex
ecutive session, if, for instance, the presence of such 
a person or persons would assist the public body in its 
deliberations. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me, 

RJF:jm 

Encs . 

Sincerely, (') [\ ,,· 

~) \) •-+ /r· ~I 

tttl"\J . ' I~~-
Robert J • Freeman ""· 
Executive Director 
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April 13, 1981 

Lee E. Koppelman 
Director 
Department of Planning 
Veterans Memorial Highway 
Hauppauge, L.I., NY 11787 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Koppelman: 

I have received your letter and appreciate your 
interest in complying with the Open Meetings Law. 

You have indicated that you are the chairperson of 
the Suffolk County Reapportionment Committee, which has been 
designated by the Suffolk County Executive to devise a 
reapportionment map for the Suffolk County Legislature and 
submit a report to the County Executive for consideration 
by the County Legislature. 

Further, you wrote that: 

"[T]wo weeks ago, the members of the 
committee voted to declare the forth
coming meetings as closed working 
meetings so that the members could 
freely discuss their opinions relative 
to district lines. Assistant County 
Attorney Kent rendered a legal opinion 
stating that the committee could go 0 

into executive session". 

You have requested an advisory opinion relative to 
the matter that you described. In this regard, I would like 
to offer the following comments. 
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It is noted initially that the Reapportionment Com
mittee is in my view a "public body" that is required to 
comply with the Open Meetings Law. Section 97(2) of the 
Law defines "public body" to include: 

" ... any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two 
or more members, performing a govern
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law, or committee or 
subcommittee or other similar body 
of such public body". 

By breaking the definition into its components, I believe 
that it may be concluded that the Committee in question is 
indeed a "public body" • 

First, the Reapportionment Committee is an entity 
that consists of two or more members. 

Second, I believe that it is required to conduct its 
business by means of a quorum, whether or not there is any 
specific requirement concerning a quorum in the by-laws of 
the Committee or in the act that created it. I direct your 
attention to §41 of the General Construction Law, which 
defines "quorum" as follows: 

"[W]henever three or more public offi
cers are given any power or authority, 
or three or more persons are charged 
with any public duty to be performed 
or exercised by them jointly or as a 
board or similar body, a majority of 
the whole number of such persons or 
officers, at a meeting duly held at a 
time fixed by law, or by any by-law 
duly adopted by such board or body, 
or at any duly adjourned meeting of 
such meeting, or at any meeting duly 
held upon reasonable notice to all 
of them, shall constitute a quorum 
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and not less than a majority of the 
whole number may perform and exercise 
such power, authority or duty. For 
the purpose of this provision the 
words 'whole number' shall be construed 
to mean the tota} number which the board, 
commission, body or other group of 
persons or dfficers would have were 
there no vacancies and were none of 
the persons or officers disqualified 
from acting". 

Based upon the provision quoted above, whenever three or 
more public officers or "persons" are charged with any 
public duty to be exercised by them collectively as a 
body, they are permitted to do so only by means of a quorum, 
a majority of the total membership. Consequently, even if 
there is no specific direction to the effect that the 
Reapportionment Committee must conduct its business by 
means of a quorum, §41 of the General Construction Law 
imposes such a requirement upon the Committee. 

Third, the Committee in my opinion clearly conducts 
public business. 

And fourth, the Committee performs a governmental 
function for a public corporation, in this instance, Suffolk 
County. 

Since each of the conditions precedent to a finding 
that the Reapportionment Committee is a "public body" appear 
to have been met, I believe that it is a public body re
quired to comply with the Open Meetings Law in all respects. 

I would like to point out that the definition of 
"public body" discussed in the preceding paragraphs differs 
from the definition that appeared in the Open Meetings Law 
as originally enacted. Under the original statute, it was 
unclear whether committees, subcommittees and simi\ar 
advisory bodies were subject to the Law. However, I be
lieve that the definition as amended'1clearly includes such 
advisory bodies within the scope of the Law. Moreover, 
this point was confirmed in a recent decision, which found 
that a mayor's advisory task force is subject to the Open 
Meetings Law based upon the rationale I have offered above 
[see Matter of Syracuse United Neighbors v. City of Syracuse, 

AD 2d ; (Fourth Department, Appellate Division, March 
27, 1981)). 
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It is also, emphasized that, if the Assistant County 
Attorney has based his opinion in part upon the contention 
that a "working meeting" or "work session" is outside the 
scope of the Open Meetings Law, I would disagree. In this 
r,~gard,lgnder the Open Meetings Law as originally enacted, 

<the Court of Appeals rendered an expansive opinion with 
respect to the scope of the definition of "meeting". In 
its decision, the Court found in essence that any convening 
of a quorum of a public body for the purpose of discussing 
public business constitutes a "meeting" subject to the Law, 
"'1nether or not there is an intent to take action and regard
less of the manner in which a gathering may be characterized 
[see e.g., Orange County Publications, Division of Ottoway 
Newspapers, Inc. v. Council of the City of Newburgh, 60 
AD 2d 409, aff 1d 45 NY 2d 947 (1978)]. In addition, the 
definition of "meeting" that now appears in §97(1) of the 
Law was in my view intended to conform to the decision 
rendered by the Court of Appeals. -(Therefore, in my opinion, 
it is clear that the upcoming meetings that you have des
cribed are subject to the Open Meetings Law, even if they 
are denominated as "working meetings" or "work sessions". 

Next, it is important to note that §97(3} of the 
Open Meetings Law defines "executive session" to mean a 
portion of an open meeting during which the public may be 
excluded. Further, §100(1} of the Law requires that a 
public body follow a prescribed procedure before it can 
enter into an executive session. Specifically, the cited 
provision states that: 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a 
public body may conduct an executive 
session for the below enumerated 
purposes only, provided, however, 
that no action by formal vote shall 
be taken to appropriate public 
moneys .•• 11 

In view of the language quoted above, it is clear that an 
executive session is not separate and distinct from an 
open meeting, but rather is a portion of an open meeting • 
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Similarly, since a motion to enter into an executive session 
must be made during an open meeting and carried by a majority 
vote of the total membership of a public body, an executive 
session cannot, at least in a technical sense, be scheduled 
in advance of a meeting. 

Lastly, §100(1) states that an executive session may 
be convened only to discuss one or more among eight areas 
deemed appropriate for executive session that are listed 
in paragraphs (a) through (h) of the cited provision. 
Based upon your letter and our telephone conversation, it 
appears unlikely that any of the eight areas of discussion 
that may properly be conducted during an executive session 
would arise during a meeting of the Reapportionment Com
mittee. Consequently, it appears that the deliberations 
of the Committee must be conducted during open meetings 
in view of any person who seeks to attend. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: County Executive Cohalan 
Assistant County Attorney Kent 
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I 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Weisman: 

I have received your letter of March 6. Please 
accept my apologies for the delay in response. 

You have sought advice with respect to two items 
appearing on a proposed agenda of a meeting of March 10 
held by the District 19 Community School Board. 

It is noted that I do not know whether either of 
the two resolutions that you cited was passed by the Board. 
Nevertheless, I would offer the following comments with 
respect to those resolutions. 

Resolution Number 3, if passed, would state that: 

"[R]esolved that the Community School 
Board of District 19 go into 'executive 
session' on the 1st Wednesday of each 
month starting with April 1981 or 
whenever the need arises, to discuss 
'personnel matters'". 

As noted in our previous correspondence, I do not believe 
that a public body can schedule an executive session in 
advance of a meeting. In this regard, I direct your atten
tion to §100(1) of the Open Meetings Law, which prescribes 
a procedure that must be followed by a public body before 
it may enter into an executive session. Specifically, the 
cited provision states in relevant part that: 
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"[U]pon a majority vote of its total 
member.ship, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a pub
lic body may conduct an executive 
session for the below enumerated 
purposes only, provided, however, 
that no action by formal vote shall 
be taken to appropriate public 
moneys •.. " 

Based upon the language quoted above, three steps must 
be taken before a public body may enter into an executive 
session. First, a member of a public body must make a motion 
during an open meeting to enter into an executive session. 
Second, the motion must identify in general terms the sub
ject or subjects to be considered during an executive session. 
And third, the motion must be carried by a majority of the 
total membership of a public body. In view of the foregoing, 
I do not believe that an executive session may be scheduled 
to be convened at future meetings on a regular basis. 

Moreover, the subject identified would not in my 
opinion qualify for an executive session in every instance. 
"Personnel matters" without further description may in some 
instances constitute appropriate topics for executive ses
sions, but it would not in others. 

Section 100(1) (f) of the Open Meetings Law states that 
a public body may enter into an executive session to discuss: 

" .•• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ-
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation .•• " 

It is emphasized that the language quoted above represents 
an alteration from the analagous provision that appeared in 
the Open Meetings Law as originally enacted. Under that 
statute, it was contended by many that discussions relative 
to personnel in general or with respect to policy matters 
that had a relationship to personnel could be considered 
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behind closed doors. However, by the insertion of "par
ticular", it is clear that only those personnel matters 
that relate to a "particular person" may justifiably be 
considered during an executive session. 

Moreover, due to the insertion of the word "par
ticular", I do not believe that a motion to enter into an 
executive session to discuss "personnel matters" without 
additional qualification would be sufficient. For example, 
a proper motion to enter into an executive session might 
involve "the employment history of a particular person", or 
"a matter leading to the dismissal of a particular person". 

The fourth resolution, if enacted, would provide 
that: 

"[R)esolved that the Community School 
Board of District 19, acting upon the 
recommendation of the Community Super
intendent, approve zoning proposals 
(school by school) for school year 
1981-1982, subject of a Public Hearing 
held February 17, 1981. There will be 
no discussion pro and con on this item 
since a Public Hearing was held on the 
subject. (copies of the proposal will 
be available at the front desk on or 
about Friday, March 6, 1981)." 

It appears that the question in this instance concerns the 
propriety of not discussing the "pro and con on this item". 
In this regard, there is no requirement of which I am aware 
that the members of a p·ublic body discuss the issues before 
it. However, from a philosophical perspective, I believe 
that the concept behind the creation of public bodies was 
to bring a group of individuals with disparate views to
gether in order to arrive at determinations preferable to 
those that could be made by a single individual. Stated 
differently, I believe that a public body is intended to 
deliberate as a body. Nevertheless, I know of no provision 
of law that would require that a discussion of "pros and 
cons" be conducted. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Community School Board District #19 
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Mr. Khalid Abdul Malik 
 

  

The ensuing advisory OJ?inion is -based soleli,11E0n·,th,e<facts 
presented in your correspondence. 

Dear Mr. Malik: 

I have received your lette·r of March 10. Please 
accept my apologies fe>r the delay in response. You have 
requested an opinion with respect to your request made 
under the Freedom of Information Law that was directed 
to Local School Board }23. 

Specifically, you wrote that, on March 2, you de
livered a request to Local School Board #23, You were 
informed that you should visit the office on March 9 in 
order to obtain a determination regarding your request. 
At that time, you were informed by the Interim Acting 
Superintendent that he would not have the information 
that you requested and that he would not produce any of 
the records sought until he could speak with the Chairman 
of the Board of Education. 

I would like to offer the following comments and 
observations with respect to the situation that you des
cribed and the nature of the records that you requested. 

First, with respect to the time limits for response 
to requests, §89(3) of the Freedom of Information Law and 
§1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business days 
of the receipt of a request. The response can take one 
of three forms. It can grant access, deny access, and if 
so, the denial should be in writing stating the reasons, 
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or the receipt of a request may be acknowledged in writ
ing if mox-e than five days in necessary to review· or lo
cate the records and deter:mine rights of access. When 
the receipt of the request is acknowledged within five 
business· days, the agency has ten additional days to 
grant or deny access. Further, if no response is given 
wi:thin five business days of receipt of a request or 
within ten days of the acknowledgment of the receipt of 
a request, the request i's considered "constructively" 
denie.d ls ee regula ti:ons , § 14 O 1 , 7 (b J1 • 

In my view, a failure to respond within the desig
nated time limits results in a denial of acces-s that you 
may appeal to the heaa. of the agency or whomeve-r is desig
nated to determine appeals. That person or oody has seven 
business days from the receipt of an appeal to render a 
dete.rmination. In addition, copies of appeals and the 
aeterminations that follow must be sent to the Committee 
I see Freectom of Information Law, §89 C4 J can • 

Enclosed for your consideration are copies of the 
Freedom of Information Law, the :regulati·ons and an ex
planatory pamphlet that may oe useful to you. 

Second, I direct your attention once again to the 
regulations promulgated by the Committee, which govern 
the procedural aspects of the Freedom of Information Law 
and have the force and effect of law. Under §1401. 2 of 
the regulations, the goveTning body, in this case the 
Board of Education, is required to designate one or more 
records access officers for the purpose of responding 
initially to requests. Section 1401.7 concerns the pro
cedure by which an agency may deny access to records and 
the process by which a person denied access- may appeal. 
It is specified in that provision that the records access 
officer shall not be the appeals officer 1see §1401. 7 (bl]. 
Under the circumstances, if, for example, the Chairman 
of the Board of Education renders a determination on 
appeal followi·ng denials of access, I do not believe that 
the same individual shoula also make initial determina
tions in response to requests. If the records access 
officer and the appeals officer are the same person, the 
right to appeal would effectively be eliminated, Further, 
if that is the situation in the District from which the 
records have been requested, perhaps corrective action 
should be taken, 
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With respect to the records that you are seeking, 
your first a:r::ea of request concerns copies of all minutes 
of resolutions of Local School Board i 23 s-ince February 
1, 1978. In my view, those records are available under 
the Freedom of Information Law, for they represent dete,r
m.tnat;i;ons ma<le by the Board that are access-Hne under 
§87 (2) C9) Ciiil of the Freedom of Information Law. In 
addition, I believe that they must also be compiled and 
Jllade available under the Open Meetings Law, §101. Sub
division Cl} of the cited provision states that: 

"IM]inutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and 
any other matter formally voted ~pon 
and the vote thereon." 

Further, §101 (3) of the Open Meetings Law requi-res that 
)llinutes of open meetings be compiled and made available 
within two weeks of s-uch meetings. 

Your second area of inquiry concerns, minutes of 
meetings of the Executive Committee of the Local School 
Board i23 since June 1, 1977. Again, to the extent that 
such ):"ecords exist, I believe that they must :Oe made avail
able. It is noted that a committee of a school boara. or 
other gove:rning body is also subject to the Open Meetings 
Law, and, therefore, is required to create minutes 1see 
attached Open :Meetings Law, §97 (2), definition of "public 
body"]. 

The third area of inquiry involves: 

"IA] list of all hirea consul
tants, under the titles of Educa
tional, Evaluation, Administrative 
or Artistic Performers under the 
employment of L,S.B, j23 since 
June 1, 1977, including copies of 
any forms filled out }Sy said con
sultants and/or L.S.B. #23 that 
would detail: 

a. Length of time served (as con
sultants) 

b. Purpose and rationale for such 
employment 
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c. Rate of pay (including all ti~e 
sheets} 

d. All written authorization for 
consultants from whatever Personal 
Authority from L.S-.B. i23 

e, Whatever written descriptions un<.'ler
lining the nature of the consultant 
mentioned above." 

It is noted that the Freedom of Infopnation Law 
grants access to existing records. Section 89 C:31 of 
the Law stateis that an agency generally need not create 
J:'eco;rds in response to a request, Therefore, if, for 
example, there ;ts no list :tn existence reflective of 
hirea. consultants, the District would be under no obli
gati'On to c:reate such a record on your ?>ehalf, 

Neverthele.ss, I would conjecture that if i'ndeed 
conisultants- have been hired, that the information in 
which you axe inte,rested might be contained w:ttl).in one 
or more among a group of records. Por i-nsttance, checks, 
vouchers, and simila.r financial :records might indicate 
the. lensth of time that a consultant s-erves as well as 
that pe_rson' s :rate of pay. A contract between the Boa,rd 
ancl a consultant n}iCJht indicate the purpose and rationale 
tor employm,ent and the nature of duties to be performed. 
As such, if the,re is no single record containing the in
forJnation that you have described, you 1night renew your 
~equeist and qualify th.e types of rec0rds sough.tin accor
dance with the advice. given above. Further, as noted 
ea~l±e:r, I have enclosed an explanatory pa:mphlet regard
ing the Free.dom of Information Law ana. the Open Meetings 
Law that contatns a model letter of -request which may be 
particularly useful to you. 

Copies of this- opinion, the Freedom of Information 
Law and Ute regulations will also be sent to :Mr. Edwards 
and M.l?, Boyland, in order that they may be given advice 
as well. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF; jm 
Encs~ 
cc: Mr, Carlos Edwards 

Mr. William Boyland 

Sincerely, 

DJ_~~t-~ £-L--__ _ 
Ro'Be-rt J, F:ree,m.an 
Executive Di;rector 
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Mr. John P. Wall 
 

 

The ensuin.~,ad:v:ts0ry opinion is based s.olelx: u:po:n,.the. facts 
~resented 1n your correspondence. 

Dear Mr. Wall: 

I have received your letter on 1-1.arch 12 and appre
ciate your interest in the proper fanplementation of the 
Open Meet±ngs Law. Please accept my apologies for the 
delay in response. 

Your inquiry concerns a meeting convened by the 
Mayor of the Village of Liberty who had announcea. in ad
vance of the meeting that the Board of Trustees' discussion 
of a sewage treatment plant would be closed to the public. 
You have requested advice from the Committee regarding the 
proper procedure for both "open and closed" meetings. 

I would like to offer the following comments in re
gard to the questions you have raisea.. 

First, a public nody, such as a village board of 
trustees, cannot in my view schedule an executive session 
in advance of a meeting, The phrase 11 executive session" 
is defined by §97(3} of the Open Meetings Law (see attached) 
to mean that portion of an open meeting during which the 
public may be excluded. Moreoever, the Law sets forth a 
procedure that must be followed by a punlic body before it 
can enter ;Lnto an executive session. Speci'fically, §100 (1) 
of the Law states in relevant part that: 
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11 1U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the suoject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provia.eel, however, t:nat no action by 
formal vote shall be taken to appro
priate puolic moneys~ •• " 

In view of the definition of "executive session" as well 
as the language quoted above, it is clear that a public 
body may conduct an executive session only after having 
convened an open -meeting. A motion to enter into an 
executive s,ession must be made during an open meeting, it 
must identify in general terms the subject matter- to be 
consi'dered, and the -motion must be carri,ed oy a majority 
vote of the total -membership of a punlic nody. Therefore, 
it is clear th.at an executive session is not separate and 
distinct from an open meeting, but rather is a portion of 
an open meeti:ng. It is also noted that in a technical 
sense., a pul:llic body can never schedule an executive session 
in advance, for it cannot be known in advance whether a 
:motion to enter into an executive session will indeed be 
car,ried by a majority of the total membersfrip of a public 
body. 

Second, in a related vein, a public body is re
quired to provide notice to the news media and to the 
public prior to all -meetings. It is emphasized that the 
courts have given an expansive interpretation of tne 
definition of "meeting" 1see Open Meetings Law, §97 Cl)] • 
Specifically, in Orange County Publica-t.ions,v, '-C0uncil 
of the Citf o:f Newbur<]h, 60 AD 2d 409, aff'cl 45 NY 2d 
947 (1978) , the Court of Appeals, the state's highest 
court, held that the definition of "meeting" encompasses 
any situation in which a quorum of a puolic :Oody convenes 
for the purpose of discussing public business, whether or 
not there is an intent to take action and regara.less of 
th.e manner in which a gathering may be characterized. 

Section 99(1) of the Law concerning meetings 
scheduled at least a week in advance '.t"equire.s that notice 
be given to the news media (at least twor and posted in 
one or more des:tgnated, conspicuous public locations not 
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less than seventy-two hours prior to such meetings. 
Section 99(2} concerning meetings scheduled less than 
a week in advance requires that notice oe given to the 
news media and l:>y means of posting in the same -manner as 
described in subdhrision (lJ "to the extent p:racticaole" 
at a reasonable time prior to such meetings. Therefore, 
it is clear that notice must be given to the public and 
the news media prior to all meetings. 

Third, a public body may enter into an executive 
session only to cliscuss those matters deemecl appropriate 
for executive session that are descri'l'5ea in §100' ClY (a). 
through (hl of the 0pen Meetings Law, 

And fourth, one of the grounds for executive ses
sion includes a discussion of "propose6, pending or current 
litigation". Under the circumstances, it would appear 
that the quoted ground for executive session may have been 
applicable. From my perspective, §100(1.} Cd) is intended to 
enable public bodies to enter into executive session to 
discuss litigation strategy with respect to i,mninent or 
ongoing liti·gation. It is noted that many public bodies 
have in the past sought to enter into executive session 
to discuss "possible" litigation. In this regarcl, the 
Committee has advised that any subject could relate to 
"possible" litigation, and that litigation must be imminent 
in order to cite the provision in question appropriately. 

I hope that the foregoing will oe of assistance 
to you and has helped clarify your understanding of the. 
Open Meetings Law. For your informati~n, enclosed is a 
copy of the Open Meetings Law and an explanatory pamphlet 
on the subject, Shoulo. any further questions arise, 
please feel free to contact me. 

RJF: PPB: jm 

Encs. 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

81.ua~Gmt{jiJJlbM-~() 
BY Pamela Petrie Baldasaro 

Attorney 

cc: Village Board of Trustees 
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Vivian M. Joynt 
 

 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Joynt: 

I have received your letter of March 10. Please 
accept my apologies for the delay in response. 

You have raised several questions, many of which 
concern your capacity to employ a tape recorder at a meet
ing. 

First, you indicated that you are one of ten members 
of the Vocational Education Council appointed by the Lack
awanna Board of Education. You have asked whether you are 
considered a public official under the Open Meetings Law. 

In all honesty, I do not know whether you could be 
considered a public official. However, I believe that it 
is clear that the Council upon which you serve is a "public 
body" subject to the Open Meetings Law. Section 97(2) of 
the Law as amended defines "public body" to include: 

" •.• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, 
or committee or subcommittee or other 
similar body of such public body". 
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It is noted that under the Open Meetings Law as 
originally enacted, numerous questions arose with respect 
to the applicability of the Law to committees, subcommittees 
and similar advisory bodies. The amendments to the defini
tion of "public body" in my view make clear that such 
entities are subject to the Law. While the original Law 
made reference to groups that could "transact", the amend
ment makes reference to those that "conduct" public business. 
Further, at the end of the definition, specific reference 
is made to "committees, subcommittees and similar bodies". 
Based upon the alterations in the definition of "public 
body", I believe that the Vocational Education Council is 
subject to the Open Meetings Law in all respects. 

Your second question is whether "without the consent 
of the council, can anyone other than council members attend 
the council meeting merely to sit and listen"? In this 
regard, if my contention that the Council is a public body 
subject to the Open Meetings Law is accurate, any person 
would have the right to attend and listen to its deliber
ations, unless an appropriate executive session is convened. 

Your third area of inquiry concerns your unsuccessful 
attempts to use a small, battery operated tape recorder at 
a meeting of the Council. You wrote further that the Council 
voted to deny the use of the tape recorder on the grounds 
that (a) you "could somehow change the record of the pro
ceedings" and that "(b) they could not speak as freely as 
if the meeting was not being taped". In my opinion, a 
public body can no longer adopt a rule that generally pro
hibits the use of tape recorders. As indicated in People 
v. Ystueta, which you cited in your letter, it has been 
held Judicially that the use of a small, battery operated 
tape recorder does not detract from the deliberative process 
and that, as such, a rule prohibiting the use of such a 
device would be unreasonable. Therefore, it is my belief 
that you were indeed improperly denied the use of your tape 
recorder. In order to apprise the Board of Education of 
recent developments in case law, copies of the Ystueta 
decision and the opinion of the Attorney General to which 
you made reference will be sent to the Board. 

Lastly, you indicated that you would like to use a 
tape recorder because you have a hearing impairment. In 
this regard, I direct your attention to §98(b) of the Open 
Meetings Law, which states that: 
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"Public bodies shall make or cause 
to be _made all reasonable efforts 
to ensure that meetings are held in 
facilities that permit barrier-free 
physical access to the physically 
handicapped, as defined in subdi
vision five of section fifty of 
the public buildings law". 

Further, §50(5) (c) of the Public Buildings Law defines 
"physically handicapped" to include: 

" ••• total or partial impairment of 
hearing or sight causing insecurity 
or likelihood of exposure to danger 
in public places .•• " 

I do not know whether your hearing impairment causes in
security or the likelihood of exposure to danger. Never
theless, it might be contended that if indeed a hearing 
impairment precludes an individual from hearing the delib
erations of a public body, a prohibition of the use of a 
tape recorder by a person with a hearing impairment would 
constructively deny that person of the capacity to assert 
his or her rights under the Open Meetings Law. It is 
emphasized, however, that whether or not the contention 
expressed above is valid, as indicated earlier, the Ystueta 
decision and the Attorney General's advisory opinion clearly 
state that a public body can no longer prohibit the use of 
tape recorders at an open meeting. Moreover, if your state
ment that the School Board uses "a large console tape 
recording device" is accurate, I cannot envision any 
rationale for the prohibition of another type of tape 
recording device at its meetings. Stated differently, if 
the Board's tape recorder does not detract from the delib
erative process, I do not believe that your tape recorder 
could detract from the deliberative process. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

cc: School Board 

s,~ J~ 
Robert J. Fleman 
Executive Director 
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Joseph J. Carrus 
Research Director, C.A.B. 
775 Main Street 
Dunkirk, New York 14048 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Carrus: 

I have received your letter of March 10, which was 
forwarded to this office from the Department of Audit and 
Control. Please accept my apologies for the delay in 
response. 

In your letter you raised the following question: 
"[C]an the Dunkirk Citizen's Action Board (C.A.B.) hold a 
private meeting in a city fire hall?" You wrote that Mayor 
Michalak of the City of Dunkirk advised you that only pub
lic meetings could be held in public buildings in order to 
comply with the Open Meetings Law. 

First, there is no provision of the Open Meetings 
Law regarding the location of a meeting other than §98(b), 
which requires public bodies to make reasonable efforts to 
hold meetings in facilities which permit "barrier-free 
physical access to the physically handicapped". Further, 
I am unaware of any general provision of law that requires 
that a meeting held in a public building be open to the 
public. However, it is possible that a local law or charter 
may exist which specifies that meetings held in public 
buildings must be open to the public. If that is so in 
this instance, I concur with the Mayor's statement • 
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Second, in your correspondence, you indicated that 
the C.A.B. is a p~ivate, non-political organization re
quiring the payment of dues to gain membership. In this 
regard, §97(2) of the Open Meetings Law defines "public 
body" to include: 

" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other sim
ilar body of such public body". 

Under the circumstances, it appears that your organization 
is not subject to the requirements of the Open Meetings Law, 
for it neither conducts public business nor performs a gov
ernmental function. 

Enclosed for your consideration is a copy of the 
Open Meetings Law as well as an explanatory pamphlet which 
may be useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

BY: 

PPB:RJF:ss 

Enclosures 

cc: Mayor Michalak 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Attorney 
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Rose E. Clarkson 
Town Clerk 
Town of Pawling 
160 Maple Boulvevard 
Pawling, NY 12564 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Clarkson: 

I have received your letter of March 12 and appre
ciate your interest in complying with the Open Meetings 
Law. Please accept my apologies for the delay in response. 

You have asked that I define "work sessions" and 
"executive sessions" and "advise if either or both are open 
to the public or press". You have also asked whether "intra 
or inter" agency meetings are open to the publ.ic or press. 

First, the phrase "work session" has been considered 
by many to mean a gathering of a public body during which 
it merely discusses public business, but in which there is 
no intent to take action. In this regard, shortly after 
the enactment of the Open Meetings Law in 1977, it was 
contended that so-called "work sessions", "agenda sessions", 
"planning sessions" and similar gatherings during which 
there was no intent to take action fell outside the scope 
of the Open Meetings Law. However, in a case concerning 
the status of work sessions, the Court of Appeals, the 
state's highest court, hel<l in essence that any convening 
of a quorum of a public body for the purpose of discussing 
public business is a "meeting" subject to the Open Meetings 
Law, whether or not there is an intent to take action and 
regardless of the manner in which such a gathering may be 
characterized [see e.g., Orange County Publications, 
Division of Ottaway Newspapers, Inc. v. Council of the 
City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 
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Further, in a series of amendments to the Open Meetings Law 
that went into effect on October 1, 1979, the definition of 
"meeting" [see §97(1) of the Open Meetings Law] was altered 
to conform with the direction provided by the Court of 
Appeals. In view of the foregoing, I believe that it is 
clear that a work session is a meeting subject to the Open 
Meetings Law in all respects. In addition, in view of the 
case law and the definition of "meeting", it has been 
suggested that the phrase "work session" should no longer 
be used, for it is synonymous with "meeting". 

Second, the phrase "executive session" is defined 
by §97(3) of the Open Meetings Law to mean a portion of an 
open meeting during which the public may be excluded. Fur
ther, §100(1) of the Law describes the procedure that must 
be followed before a public body may enter into an execu
tive session, and paragraphs (a) through (h) of the cited 
provision specify and limit the areas of discussion that 
may properly be considered during an executive session . 

Third, you have raised a question regarding "intra 
or inter" agency meetings. In all honesty, I am not sure 
of the nature of meetings that you have identified. If, 
for example, you are referring to staff meetings, where no 
quorum of a public body is present, such gatherings would 
not be subject to the Open Meetings Law. In terms of its 
coverage, the Law applies only to meetings of a "public 
body", which is defined in §97(2) of the Law. 

It is possible that you may be referring to the language 
of one of the grounds for denial appearing in the Freedom 
of Information Law. Specifically, §87(2) (g) of the Law 
states that an agency, such as a town, may withhold records 
that: 

" ••. are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations ••• " 
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It is emphasized that the language quoted above contains 
what in effect is a double negative. While inter-agency 
or intra-agency materials may be withheld, portions of 
such materials consisting of statistical or factual infor
mation, instructions to staff that affect the public, or 
final agency policies or determinations must be made 
available. 

Lastly, it is noted that neither the Freedom of 
Information Law nor the Open Meetings Law makes a dis
tinction in terms of rights of access between the public 
and the news media. As such, if a proper executive session 
is convened, the public and the news media may be excluded. 
Conversely, if a meeting is open to the news media, pre
sumably any member of the public would have the right to 
attend as well. 

Enclosed for your consideration are copies of the 
Open Meetings Law, the Freedom of Information Law, and an 
explanatory pamphlet that deals with both subjects that may 
be useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Barry P. Abisch 
City Editor 
The Daily Item 
Westchester Rockland 

Newspapers, Inc. 
Port Chester, NY 10573 

The ensuing advisory opinion is based solely up9n the facts 
presented in your correspondence. 

Dear Mr. Abisch: 

I have received your letter of March 12. Please 
accept my apologies for the delay in response. 

You have raised questions regarding rights of access 
to "agendas prepared in advance of three recent executive 
sessions held by the Harrison Board of Education". You 
have indicated further that the agendas are not distributed 
to the public, and in the case of one particular meeting, 
an executive session "was simply announced by the Board 
President, and the public was asked to leave". 

In response to your questions and based upon the 
three agendas attached to your letter, I would like to offer 
the following observations. 

First, there is no requirement of which I am aware 
concerning the creation of an agenda prior to a meeting. 
Nevertheless, as soon as an agenda exists, I believe that 
it constitutes a "record" subject to rights of access 
granted by the Freedom of Information Law. 

It is emphasized that §86(4) of the Freedom of 
Information Law defines "record" to include: 
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" •.• any information kept, held, filed, 
produ~ed or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements, 
examinations, memoranda, opinions, fold
ers, files, books, manuals, pamphlets, 
forms, papers, designs, drawings, maps, 
photos, letters, microfilms, computer 
tapes or discs, rules, regulations or 
codes". 

Based upon the language quoted above, it is clear that any 
information "in any physical form whatsoever" in possession of 
or prepared for an agency, such as a school district, con
stitutes a "record" subject to the Law. 

Further, based upon a review of the agendas that 
you attached, it appears that they merely cite in general 
terms the subjects intended for discussion during proposed 
executive sessions. If this observation is accurate, I 
believe that they are available. If, for example, the 
agendas concerning recommendations by the Committee on the 
Handicapped identified particular students, or if the sec
tions concerning personnel identified specific individuals, 
those aspects of the agenda might justifiably be deleted 
due to provisions of federal law as well as the Freedom of 
Information Law insofar as it pertains to unwarranted in
vasions of personal privacy. However, that degree of detail 
does not appear in the agendas that you sent and, as a con
sequence, I believe that they are available under §87(2) (g) 
of the Freedom of Information Law. 

The cited provision states that an agency may with-
hold records that: 

" ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations ••• " 
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It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policies or determinations must be made available. 

Under the circumstances, I believe that the agendas 
could properly be characterized as "intra-agency materials". 
However, they appear to consist solely of factual informa
tion that would be available under §87(2) (g) (i). 

Second, the agendas concern only those subjects in
tended to be discussed during an executive session. In 
my opinion, a public body, such as a school board, cannot, 
at least in a technical sense, schedule an executive session 
in advance of a meeting. Section 97(3) of the Law defines 
"executive session" to mean that portion of an open meeting 
during which the public may be excluded. Moreover, §100(1) 
of the Law prescribes a procedure that must be followed by 
a public body before it can enter into an executive session. 
In relevant part, §100(1) states that: 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a pub
lic body may conduct an executive 
session for the below enumerated 
purposes only, provided, however, 
that no action by formal vote shall 
be taken to appropriate public 
moneys ••. " 

Based upon the language quoted above, an executive session 
cannot in my view be scheduled in advance, for three steps 
must be taken before an agency may convene an executive 
session. A motion to enter into an executive session must 
be made by a member of the public body during an open meet
ing; next, the motion must identify in general terms the 
subject or subjects to be considered during the executive 
session; and lastly, the motion must be carried by a 
majority vote of the total membership of a public body • 
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Finally, paragraphs (a) through (h) of §100(1) of 
the Open Meetings Law specify and limit the areas of dis
cussion that may be appropriately conducted during an 
executive session. From my perspective, it is questionable 
whether many of the items appearing on the agendas for 
executive session could properly be discussed during an 
executive session. 

For instance, on the executive session agenda of 
February 11, item I makes reference to a "personnel report". 
Although the report might deal with one or more of the 
subjects appearing in §100(1) (f) of the Open Meetings Law 
and therefore may be proper for discussion in executive 
session, on the other hand, it is possible that the report 
may deal with personnel in general. If that was the case, 
an executive session would not in my view have been proper. 

On the agenda of the February 4 executive session, 
item III makes reference to an audit report, musical instru
ment policy, and a milk price increase request. Item V 
makes reference to a college boards review course, and a 
superintendent's recommendation concerning an enrollment 
study. From my perspective, it does not appear that any 
of the grounds for executive session could have been cited 
to discuss those issues. 

The agenda of March 11 makes reference to several 
areas which in my opinion represent questionable subjects 
for discussion in executive session. For instance, a plan 
for positions, discussions of contractual obligations, an 
enrollment study, the use of schools by the Red Cross, a 
baseball team's trip to Florida and a complaint concerning 
a baseball scoreboard would not in my opinion likely 
qualify as appropriate subjects for executive session. 

In order to fully attempt to inform the Harrison 
Board of Education of this opinion and the provisions of 
the Open Meetings Law, copies of the opinion, the Law, 
and an explanatory pamphlet on the subject will be trans
mitted to the Board of Education • 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

cc: Board of Education 

Robert J. Freeman 
Executive Director 
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Charles Lee Quaintance 
Attorney at Law 
Empire National Bank Building 
Highland Falls, NY 10928 

The ensui:ng advisory-,01:?inion is bas-e.d solelx:-upon th.e----facts 
presented in yeur,correspondence. 

Dear Mr. Quaintance: 

I have received your letter of March 18 and appre
ciate your interest in complying with the Open Meetings 
Law. Plea::Je accept my apologies for the delay in response. 

You have requested an advis-ory opini-on concerning 
the status of a committee createa oy the Mayor of Corn
wall-on-Hudson. Speci·fically, you wrote that the: 

" ••• Mayor has appointed a Committee, 
denonJ.inated The Harvard Black Rock 
Fores-t Select Committee, whose pur-
pose is to inquire into the possHne 
acquisition by one or more v±llages-
and/or towns for water supply pur-
poses of real property owned by Harvard 
University known as Black Rock Forest. 
The membership of the committee is 
composed of various res-;i:dents- and non
residents of the four municipali-ti:es-
i-nvo 1 ved. 1

-' 

It is noted initially th.at the Committee is in my 
view a ''putnic body" that is required to comply with the 
Open Meetings Law. Section 97 (2) of the Law defi-nes "public 
body" to inc 1 ude: 
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". , • any, entity, for wh±ch a quomun i'S 
requt~ed in order to conduct pub'li--c 
buisiness-- and which consis-t$, of two or 
-:more 1t)embers; pex-forming a govern
mental functi'on for the state or for 
an agency or department thereof; or 
for a public corporation as, defined 
in s-ecti--on si'Xty-si-x of the general 
construct:ton law, or comm:i:ttee o,:- sub-, 
comn}:i;ttee or other si'milar body of 
~ch pul:>l±c llody," 

By hre.aktng the def ±n:ttion into its components, I l)elteve 
that :l::t -:may be concluded that the Committee in questi-on i's 
indeed a "pub 1 tc body 11 

• 

F:i::rst, the Committee is an ent:i:ty, that cons,ists, of 
two or more 1I}embers. 

Second, I believe that it i:B" -requ.tred to conduct :i:ts 
bus.tnes-s by means, of a quorum, whether or not there i'S any, 
specific requirement concerning a quo;rwn in the l>y-,laws of 
the Comm±ttee or in the act that created it. I 6irect your 
attention to §41 of the. General Constructi'on Law, whi-ch 
defi:ne.s "quorum" as follows; 

"IWJ henever three or more punli-e of fi-
cers are given any power o:r authority, 
o:r three or 1nore persons· are char9e6 
wrtlt any public duty to be performed 
or exercised by them jorntly, or as a 
board of sfanilar oody, a -:ma.jori'ty of 
the whole n1lll)Der of such persons or 
officers, at a meeting duly held at a 
time fixed by law, or by any hy-law 
duly adopted by such board or body, 
or at any duly adjourned meeting of 
such meeting, or at any, meeting duly 
held ~pon reasonable notice to all 
of them, shall cons-ti:tute a quorum 
and not less than a majority of the 
whole numller may perform and exercise 
such power, authority or duty,, Fo:r 
the purpose of this provision the words 
''whole number' shall be construed to 
mean the total number which the ooa:rd, 
commission, body or other group of per
s~ns or officers would have were there 
no vacancies, and were none of the, per-
sons or officers disqualified from 
actin9," 
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Based upon the provision quoted above, whenever three or 
more public officers or "persons11 are charged with any 
publtc duty to be exercised oy them collectively as a 
body, they are permi'tted to do so only by means of a quorum, 
a majori.ty of the total 11\embership. Consequently, even if 
there i~ no specific direction to the effect that the Com
~ittee 1'ftust conduct its business oy -means of a quorum, 
§41 of the General Constructi-on Law imposes such a re
quirement upon the Committee. 

Third, the Committee in my opinion clearly -conducts 
public business. 

And fourth, the Committee perf~rltls a governmental 
function for a public corporation, in this• ins-tance, the 
Vi-llage of Cornwall-on-Hudson. 

Since each of the conditions precedent to a finding 
that the Committee is a "public body" appear to have been 
met, I believe that it is a "public body" required to com
ply with the Open Meetings Law in all respects, 

I would like to point out that the definition of 
"public body" discussed in the preceding paragraphs differs 
from the definition that appeared in the Open Meetings Law 
as originally enacted, Under the ori-ginal statute, it was 
unclear whether -committees, subcommittees and similar 
advisory bodies we.re subject to the Law, However,' I be
lieve that the definition as amended clearly includes such 
advisory bodies within the scope of the Law, Moreover, 
this point was confirmed in a recent decision, which found 
that a mayor's advisory task force is subject to the Open 
Meetings Law,based upon the rationale I have offered above 
J see -Ma'tter,,~f S racuse United. Ne± fibo:Fs v~ Cit of ,s racuse, 
_,, 2 1 Fourt Department, Appellate Piv·s 
March 27, 1981}]. -

Lastly, as you are likely aware,a public body may 
enter into an executive session to discuss one or more 
among eight topics listed in §l00(ll{al through tnI of 
the Open Meetings Law. 

In thi-s regard, I direct your attention to §100 
(1) (hr which states that a public body may enter into an 
executive session to discuss: 

"the proposed acquisition, sale or 
lease of real property or the pro
posed acquisition of securities-, or 
sale or exchange of securities held 
by- such public body·, out only wn.en 
publ;ic:lty would substantially af.feet 
the value thereof." 
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In view of the duties of the Commission, it is- possible 
that it may convene executive sessions to discuss the 
acquisition of real property if indeed public discussion 
would "subs-tantially affect" the value of the property. 

I hope that I have been of some assistance, Should 
any further quest.tons- arise, please feel free to contact ll\e. 

RJF: jm 

Sincerely, 

Mf'iJ1Ru___ 
Robert J. Freeman 
Executive Director 
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Mr, Andrew Golebiowski 
  

 

The ensu±ni advisory opinion is based solely upon t.he facts 
· eresented, 'R your correspondence. 

Dear Mr. Golebiowski: 

Thank you for your letter of March 13, Please accept 
my apolQgies for the delay in response, 

You have raised several questi-onS' regarding the im
plementation of the Open Meetings Law·, Speci'fi'cally, you 
have requested an advisory opinion as to whether the Law 
is applicable to a standing committee of the College Senate 
of the State University College at Buffalo, In your 
correspondence, you indicated that on several occasions 
you have been unable to attend meetings of the Curriculum 
Committee due to the fact that these Committee meetings 
are held .:1::n executi-ve session and without notice, Further
mo,:-e, you have expressea. concern that the Curriculum Com
mittee is -meet±ng in violation of the Law. 

I would like to offer the following observations 
with res·pect to the issue that you raised, 

Section 97 (2) of the Open 'Meetings Law defi-nes 
"public body" to include: 

".,.any entity, for which a quorum is 
required in order to conduct public 
business and which consists of twe 
or more .members, performing a govern
mental function for the s-tate or for 
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an agency or·department the:reof, or 
for a publi~ corporation as defi-ned 
:tn se.cti:-on s±xty-s.t-x of the general 
construction law, or committee or sub
comm.tttee mr other sind:lar body of 
such pufll±c body." 

By analyzing the elements comprising this definition, 
±t may in 1ny opinion be concluded that the Curriculum Com
mittee ±s· a "public body" subject to the Open Meetings 
Law, 

First, the Curriculum Committee is an entity that 
con$ists of two or more members. 

Second, I believe that it is required to conduct its 
bus;tnes·s by -means of a quorum, whether or not t:tiere is any 
specific requirement concerning a quort!ffl i'n the ~y-laws of 
the Committee or in the act that created ±t. I ~irect your 
attention to §41 of the General Construct:ton Law; which de
fines "quorum" as follows: 

"IWJ henever three or -more puoli-c offi
cers are gi'Ven any power or authority, 
or three or more persons· are charged 
with any public duty to be performed 
or exercis-ed by- them jointly or as a 
boarci 0£ si:m±lar body, a majority of 
the whole number of such persons or 
officiers, at a meeting duly held at a 
tiine fi--xea by law, o·r by- any by-law 
duly adopted by such board or oody, 
or at any duly adjou~ned meeting of 
such meeting, or at any 1t'leeting duly 
held upon reasonable notice to all 
of them, shall constitute a quorum 
and not less than a -majority of the 
whole number may perform ant'i exercise 
such power, authority or duty. For 
the purpose of this provision the 
words· 'whole number' s·hall be cons-trued 
to mean the total number whi,ch the boar4, 
commission, body or other group of per-. 
sons or officers- would have we:re there 
no vacancies and were none of the per
sons or officers disqualified from 
acting," 
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Based upon the provision quoted above., whenever three or 
more pullli--c officers or "persons" are charged wi-th any 
publ±c duty to be exercised by them collectively as a 
body, they are permittea to do so only of means of a quorum, 
a major±ty of the total membership, Consequently, even if 
there is no ~pecific direction to the effect th.at the 
Curri,culum Committee 1\'lust conduct its ousines·s by means 
of a quorum, §41 of the General Construction Law i'fflposes 
such a requirement upon the COfflRlittee. 

Third, the Committee in 'll\y opinion conducts public 
busines-s. 

And fourth, the Committee performs a governmental 
function for the State Uni-vers±ty C<:>llege at Buffalo~ a 
component of the State University of New York corporation 
created within the New York State Department of Education. 
With your correspa,ndence you enclosed a-copy of the by-laws 
of the College, UnBer Artice 3, §A entitled "College 
Senate", the College Senate is deei-gnateli as the "official 
agency through which the faculty and students engage in the 
governance of the College," Eleven specific areas of con
cern are designated to be considered by the College Senate, 
Section E of the same article requires the .creation of a 
standing committee for each of the eleven areas, The Com
mittee you described is assigned to one of these areas, 
i,e, curriculum. Furthermore, §F requires the College 
Senate to charge the Curriculum Committee with a "mission" 
and provide a frame of reference within whl--ch the Committee 
-must operate. As such, the activities required of tne 
Curriculum Committee are reflective of the conduct of public 
business ana the performance of a governmental function for 
the state, 

Since each of the conditions precedent to a finding 
that the Curriculum Committee is a "public body" appear 
to have been met, I believe that it is a public ?>ody re
quired to comply with the Open Meetings Law in all respects, 

I would like to point out that the definition of 
"public body" discussed in the prece~ing para9raphs differs 
from the Befinition that appeared in the Open Meetings Law 
as originally enacted, Under the original statute, it was 
unclear whether committees, subcommittees and similar 
advisory bodies· were subject to the Law, However, I oe-. 
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l±eve that the definition as amended clearly includes such 
adv±sory bodies within the scope of the Law, Moreover, 
this point was· confirmed in a recent dec±s±on, which found 
that a mayor's advis-o:ry task force :ts subject to the Open 
Meetings Law bas-ed upon t~e rationale I have offered above 
t see Ma tte'lS' Gf ·- S racuse Un±ted Ne:i: hbors v, -C:i:t of, S raGUse, 

d .:...:_f ourt· Department, Appe ate D~vrs'on, Marc 
27, 19811]. 

You have wri-tte.n that the State Uni--versity Counsel, 
Sanford Levine, advised the Colle9e Senate President, Ann 
Egan, that "the College Senate is not a policy making body 
et the. Collese, therefore it is not bound by the Open Meet
±ngs Law," However, Mr, Levine has- apparently based his 
opinion i'n part upon the contention that a College Senate 
committee meeting is outside the scope of the Open Meetings 
Law, for it does not tak.e formal act±on of mak.e policy, but 
rq,ther makes recommendations or acts :i::n an advisory capa
city. If those contentions form the oasi:s of Mr. Levine's 
~dyice, l would re.specfully dis-agree l)as-ed upon the dis·
cus-si'on of ttte scope of the defi'n:i:tion of "puoli'c body" 
appeari-:n~ in the preceding paragrapfis, 

If -my contention that the Curriculum Committee is 
a public body is- accurate, it would be required to comply 
w-i,tlt th~ not.ice provisions set forth in §9 9 of the Law, 
In bri'-ef, when a meeting is scheduled at leaS't a week in 
aavance, notice ,must be gi-ven to the public and the news 
me_d.i,-:a, not le.s-s than seventy-two hours· prior to a meeti·ng. 
It a 1l).eeti'11g is scheduled less tl'i.an a week i·n advance, 
notice must be gi-ven to the puolic and the news -media "to 
the extent practicable" at a reasonal)le ti'll\e before the 
ltleeti-ng, 

Addit±onally, §101 of the Law· requi"res that minutes 
be taken of all meetings held by public l)ollies~ In the 
case of an open meeting, §101(1I requires that the minutes 
shall consi'·s-t of 11 a record o:r summary of all motions, pro
po:s-als; resolutions- and any- other matter formally voted 
-upon and the. vote thereon." Section 101 (21 of the Law, 
which. concerns minutes of executive sessions, requires 
th.at such minutes consist of "a record or sunnnary of the 
f:tnal determination of such action, and the date and vote 
thereon,.," It is· noted that a public body- may vote during 
a proiperly convened executive s-ession; so long as the vote 
does not pertain to the appropriation of puolic monies·. 
Further, the Open Meetings Law requires that 1lli-nutes of 
execut.:l,ve ses,sion be comp:i:led only when acti'on is taken. 
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In such cases, the ·minutes must be compiled and made avail
able wi'·thin one week of an executive ses-si'On, Therefore, 
when action is taken regarding the adoption of procedures, 
the action iuust 15e noted i'n minutes, which are acces-sible. 

It is also noted that the Freedom of Information 
Law requi~es that a voti'n9 record. :Oe compiled that id.en
tifies eaehme:nilier of a public l'.>od.y and the manner in which 
the member '7oted in every ins-tance in which a vote is 
taken Js-ee attached Freedom of Information Law, §87 (3) (al]. 

You indicated that the Curriculum Commtttee -meets in 
private, In thi'S regard, under the Open Meetings Law as 
ori--g±nally enacted, the Court of -Appeals rende't'ed an expan
stve opinion with -x-espect to the s-cope of the definition of 
''-.m,eeti~n9". In its dee.ts ion, the Court found .i:-n e:ssence 
that any eonveni--ng of a quorum ef a pu:Olic body for the 
purpose of discussing public business constitutes a "meeting" 
subject to the Law, whether or not there is- an intent to 
take acti'On and regardless of the manner in wh±ch a 9ather
ing may be characterized Isee e.g.,,eran~e~c~unty~~ttbliC-1!l
tiens v.,CG11ne±l~of tne Cit of,Newbur h, 60 AD 2~ ~09, 
a 45 NY 9A · .19 8 · • In addi-tron, the definition 
of "-meetmg" that now appears in §97 t1.I of the Law was 
in 11)Y· view intended to conform to the ~eci:-sion rende~ed 
by the. Court of Appeals. Therefore, in my opinion, it is 
clear that the committee meetings that you have des-cribed 
are subject to the Open Meetings Law-, even if any- recom
mendations made or action taken is subject to further re
view by the College Senate, 

'.Further, "executive session" is defined as a portion 
of an open meet:l:;ng during which the pul'>lic may be excluded 
1 §97 C-31J, As s-uch, an executive session is not s·eparate 
and d±-stinct from an open -meeting, out rather is- a portion 
the.reef. In acidi·t±on, §100 sets forth a procedure that 
roust be followed before a public body may di-scu~ its 
business, behind closed doors. In relevant part, §100(11 
states that: 

11·Ju] pon a majo:rlty vote of its- total 
-memoership, taRen ±nan open meeting 
pursuant to a motion identifying the 
general area or areas of the suojeet 
or subjects to be considered, a publ:tc 
l:)ody -may conduct an executive ses-s.ton 
fO'!Z the below- en-umeratec'.i purposes only, 
provided~ however, that no act:ton by 
tormal vote shall be taken to appro
pri-ate puol±c -moneys,,." 



• 
Mr. Andrew Golebiowski 
April 22, 1981 
Page -6-

Similarly, since a motion to enter i'nto an exe.cuti-ve ses
sion must oe ·made during an open -meeting ana carr~~d by a 
majority of the total -meml5ersh.tp of a public body; an ex
ecuti,ve ses~i~n cannot, at least in a technical sense, be 
scheduled i:n advance of a -meeting, 

Lastly, §100(11 states that an executi-ve session 
may be convened only to discuss one or more among eight 
areas deemed appropriate for executi'-ve sess-i'on that are 
listed in paragraphs (a} through (ltl c,f the cited provi
sion. Based upon your letter, i:-t appears unli:kely that 
any of the eight areas of dis·cussion that may properly 
be conducted dur:tng an executi'Ve session woulc.':i arise during 
a meeting of the curriculum Committee, Consequently, it 
appears- that the deliberations of the Committee ·must be 
conducted during open meetings in view 0f any person who 
seeks to attend, 

I hope that I have been of some as-s-istance~ Should 
any further questions arise, pleas-e feel free to contact me. 

RJF: PPB: jrn 

Enc. 

cc: Ann Egan 
Robert Moisand 

Sincerely, 

ROBERT J. FREEMAN 

BY Pame.la Petr:i.--e Baldas·aro 
Atto;rney 
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The ensuin<J advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Donoghue: 

I have received your letter of March 19. Please 
accept my apologies for the delay in response. 

As Counsel to a number of political subdivisions, 
you indicated that a number of your clients have encountered 
difficulties regarding the interpretation of the Freedom of 
Information Law by various members of the news media with 
respect to the obligation to disclose personnel recommenda
tions prior to meetings. Specifically, you wrote that: 

" ••• a question has been raised concern
ing the accessibility of portions of an 
agenda prepared prior to a meeting of a 
Board of Education which lists personnel 
actions including the hiring, termina
tion, leaves of absence for medical and 
other reasons, transfers in salary and 
the acceptance of discipline and other 
proceedings by a Board of Education ••• 
In many cases, the mere authorization 
for hi~ing of a teacher who has not 
yet notified their current.employer 
or, for that matter, fully accepted 
employment, creates potential liabil
ity for both the Board of Education 
and the individual. Other matters 
dealing with applications for leave are 
sometimes withdrawn prior to the actual 
Board meeting. A number of those ap
plications deal with sensitive, 
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personal, family issues. Similarly, in 
many situations, Board agendas have 
contained references to terminations 
and replacements, some of which were 
withdrawn prior to actions by the 
Boards of Education": 

You have contended that the recommendations need not be 
made public prior to meetings of boards of education. 

I am in general agreement with your contentions and 
would like to offer the following observations. 

First, there is no requirement of which I am aware 
that a public body must create an agenda prior to a meeting. 
However, from my perspective, once an agenda exists, it 
constitutes a "record" subject to rights of access granted 
by the Freedom of Information Law. It is noted that §86(4) 
of the Freedom of Information Law defines "record" broadly 
to include "any information kept, held, filed, produced or 
reproduced, by with or for an agency ••• in any physical form 
whatsoever ... " In view of the foregoing,it is clear that 
an agenda is a "record" that falls within the scope of the 
Freedom of Information Law. 

I would like to point out that several boards have 
indicated that they maintain what may be considered to be 
two agendas. The first simply identifies the proposed areas 
of discussion in general terms and is distributed to the 
public and the news media in advance of meetings. The 
second consists of detailed materials transmitted to Board 
members for their review prior to meetings. Such a pro
cedure is appropriate in the view of many, for the public 
and the media can be apprised in advance of the general 
nature of topics to be considered at a meeting, and con
currently, the members of the Board and the administration 
have the capacity to review prior to the meeting the speci
fic information to be discussed. 

Second, as you are aware, the Freedom of Information 
Law is based upon a presumption of access. Stated differ
ently, all records of an agency, such as a school district, 
are available, except those records or portions thereof 
that fall within one or more grounds for denial appearing 
in §87(2) (a) through {h). 
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Third, I believe that there are two grounds for 
denial that may appropriately be cited with regard to much 
of the information that-you described. Perhaps most rele
vant is §87(2) (g), which states that an agency may withhold 
records that: 

" •.• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations ••• " 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency and 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final agency 
policies or determinations must be made available. Conver
sely, portions of such materials reflective of advice, rec
ommendation, suggestion, impression and the like would in 
my view be deniable. Consequently, records containing a 
recommendation, for example, that may be accepted or re
jected by the Board would in my view likely be deniable 
[see e.g., McAule v. Board of Education, Cit of New York, 
61 AD 2d 1048 (1978), NY 2d (aff 'd w no. opinion]. 

A second ground for denial of relevance is §87(2) {b), 
which states that an agency may withhold records or portions 
thereof when disclosure would result in "an unwarranted 
invasion of personal privacy". If, as you indicated, issues 
deal with "sensitive, personal, family issues", perhaps the 
identities of the subjects of the_ discussions might result 
in unwarranted invasions of personal privacy. In those 
circumstances, records or portions of records might justi
fiably be withheld. 

It has been suggested that if an agenda makes refer
ence to named individuals, copies of the agenda might be 
made available after having deleted identifying details 
to protect privacy. For instance, if one of the areas of 
discussion appearing in an agenda is characterized as 
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"personnel matters", and a number of names are listed 
thereafter with the recommendations made to the Board, 
perhaps that portion of the agenda indicating only that 
Personnel matters would be discussed should be made available, 
while the remaining portions under that heading that iden
tify individuals could be deleted. 

In situations in which individuals have applied for 
positions, it has been advised that records containing the 
identities of those individuals generally need not be made 
available. As you intimated, if, for example, an individual 
who is now employed by a neighboring school district applies 
for a position, it is possible that disclosure of his or 
her identity could jeopardize that person's current position. 
In such cases, it is my feeling that disclosure would indeed 
result in an unwarranted invasion of personal privacy. 

In other cases, the identities of applicants might 
be disclosed. For example, if a position for which a civil 
service examination is required is under consideration, an 
eligible list identifying passing candidates and their 
scores is generally available to any person. 

Fourth, it would appear that many of the areas of 
discussion that you identified could be conducted appro
priately during executive sessions. Section 100(1) (f) of 
the Open Meetings Law permits a public body to enter into 
an executive session to discuss: 

" ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters lead
ing to the appointment, employment, 
promotion, demotion, discipline, sus
pension, dismissal or removal of a 
particular person or corporation .•• " 

With respect to discussions of hiring, termination, leaves 
of absence, medical leaves, disciplinary matters, family 
issues and similar discussions dealing with particular 
individuals, it would appear that each might deal with the 
employment history of a particular person and therefore 
would constitute an appropriate subject for executive 
session • 
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Fifth, as you are aware, §100(1} of the Open Meet
ings Law requires that a motion to enter into an executive 
session be made during an open meeting and that such a motion 
identify in general terms the subject or subjects to be 
considered. This office has consistently advised that when 
a particular individual is the subject of a discussion to 
be held in an executive session, the motion to enter into 
an executive session need not identify the individual. If 
the subject of an executive session were to be identified in 
a motion, disclosure might result in an unwarranted invasion 
of personal privacy. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

~-1.P~ 
Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is---based-solely upon the facts 
presented ±n your correspondence. 

Dear Mr. Gerber: 

• 
As you are aware, I have received your letter and a 

newspaper article attached to it that were sent by Daniel 
Dickens, Director of Municipal Affairs Examinations at the 
Department of Audit and Control. 

• 

In short, you have cited what you cons·Hler to be 
violations of law oy the Village of Lil5erty and you asked 
whether the Department of Audit and Control or the Office 
of the Attorney General could take action in relation to 
such allegations. In this regard, I feel that I mus·t 
reiterate the statements made oy Mr. Dickens, i.e. that 
neither the Department of Audit and Control nor the Office 
of the Attorney General has the capacity to engage in the 
type of action that you are seeking. Similarly, as you 
are aware, the Committee on Public Access to Reeords has 
the capacity only to ad.vise with respect to the F;reedom of 
I-nformation and Open Meetings Laws~ it has no authority to 
compel a unit of government to comply with either law, 

However, I would like to offer the following comments 
with respect to the newspaper article attached to your 
letter. 

According to the article, the Mayor of the Village 
of Liberty indicated that dinner meetings of the Board of 
Trus-tees are announceli at general meetings of the Board, 
·;From my pe.rspectivve, if no additional notice is. given, 
the notice provisions of the Open Meetings• Law would not 
be. approprtately followed. 
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Specifically, §99(1} and (21 of the Open Meetings 
Law provide that; 

"l. Public notice of the ti1l'le and place 
of a meeting scheduled at least ene week 
prtor thereto shall lie g:i'Ven to the news 
1l\e6;i:a and shall oe conspicuously posted 
tn one or ·more desi~nated puBlic loca
ti'Ons a.t least seventy-two hours ?>efore 
each meeting. 

2. Public notice of the ti'me and place 
of every other meeting shall oe gi'Ven, 
to the extent pract:tcal>le, to the. ne~ 
-medi'a and shall oe conspicuously poste.6 
in one or 11\0re designated puf)li'C loca
ti'Ons at a reasenable tfane pr.tor thereto," 

In view of the language quoted above, l:t is clear that notice 
must be given prior to all 1neetings to the news media tat 
least two} and posted for the public in one or 111ore desig
nated, conspicuous public locations, As such, an announce
ment made at a 111eeti'ng without more would in 1ny view be in
s·uff ic.tent. 

I would ltke to point out that, even though notice 
must be. gi-ven to the news media, there is no requirement 
that the news medi·a publish or otherwis-e pul>li'cize a notice· 
it receives. Consequently, there may be situations in which 
a publtc body has given notice in accordance w~th the Law 
but in which the news media does not publish the notice. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me, 

RJF:jm 

cc: Mayor Frankel 

Sincerely·, 

f~f,?z_____, 
Robert J. Freeman 
Executi've Director 



w,--
, J~)~ .· 
& ITT,EE MEMBERS 

~OM;,S H, COLLINS 

STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

MA!'IO t\.1, CU0\10 
JuHN C. EGA<J 

\/\AL TF:R W. GflUNFf:LlJ 
MARCELLA MAXWELL 
HOWARD F. MILLER 
BASIL A. PATE;~so:-, 
JRVJNG P. SEIDM.Ah: 
GILBERT P. 9,'.J fH CnJtrm&· 

DOUGLAS L. T'-1RNE R April 24, 1981 
EXECUTIVE DIRECTOR 

R'.')bERT J ~R[EM.::-.. 

I 

Jacquelyn Waite 
Moriah's Concerned Parents 

for Better Education 
P. o. Box 133 
Mineville, NY 12956 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Waite: 

I have received your letter of March 19. Please 
accept my apologies for the delay in response. 

Your inquiry concerns the implementation of the Open 
Meetings Law by the Moriah Central School District Board of 
Education. In this regard, I would like to offer the fol
lowing observations. 

First, with respect to the matter raised in your 
covering letter, you indicated that your organization re
quested that letters be read at a meeting of the Board of 
Education. However, you wrote that the letters were neither 
read nor acknowledged at the meeting. In my view, unless 
the School Board has adopted rules requiring that letters 
such as those that you described be read aloud at meetings, 
there is no provision of law of which I am aware that would 
require that those communications be read at meetings of the 
Board. 

Second, your letter addressed to the Commissioner of 
Education raises several issues that focus upon the status 
of "workshops" held by the School Board. 
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I would like to point out initially that it has long 
been held that gatherings characterized as 11 workshops", 
"work sessions", "agenda sessionsll, "planning sessions" and 
similar gatherings have been found by the courts to be 
"meetings" subject to the Open Meetings Law in all respects. 
In terms of background, when the Open Meetings Law went into 
effect in 1977, questions arose throughout the state regard
ing the scope of the definition of "meeting". It was con
tended by many that the definition included only those 
gatherings during which there was an intent to take action. 
Nevertheless, in Orange County Publications, Division of 
Ottoway Newspapers, Inc. v. Council of the City of Newburgh 
[60 AD 2d 409, aff 1 d 45 NY 2d 947 (1978)], the Court of 
Appeals, the state's highest court, held that any convening 
of a quorum of a public body for the purpose of discussing 
public business is a "meeting" that falls within the scope 
of the Open Meetings Law, whether or not 'there is an intent 
to take action and regardless of the manner in which a 
gathering may be characterized. Consequently, in my view, 
there is no distinction between a so-called "workshop!' and 
a "meeting". Further, notwithstanding the manner in which 
a gathering is denominated, it must be convened as a meeting 
open to the public. It is also noted that in a series of amend
ments to the Open Meetings Law that became effective on 
October 1, 1979, the definition of "meeting" was amended in 
accordance with the direction provided by the Court of Appeals. 

Since a workshop is a "meeting", a public body, such 
as a school board, has the capacity to enter into an exec
utive session where appropriate. However, it is emphasized 
that the phrase "executive session" is defined in §97(3) to 
mean a portion of an open meeting during which the public 
may be excluded. Further, §100(1) of the Law prescribes a 
procedure that must be followed by a public body prior to 
entry into an executive session. Specifically, the cited 
provision states that: 

"Upon a majority vote of its total mem
bership, taken in an open meeting pur
suant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys ••• " 
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In view of the language quoted above, it is clear that an 
executive session.- is not separate and distinct from a 
meeting, but rather is a portion thereof. In addition, 
it is clear that a public body must take particular pro
cedural steps during an open meeting in order to enter into 
an executive session. It is also important to emphasize 
that a public body cannot enter into an executive session 
to discuss the subject of its choice; on the contrary, a 
public body may enter into an executive session only to 
discuss those subjects deemed appropriate for executive 
session that appear in paragraphs {a) through (h) of 
§100(1) of the Law. 

Lastly, since a "workshop" is a "meeting", it must 
be preceded by notice given in accordance with §99 of the 
Open Meetings Law. Subdivisions 1 and 2 of §99 state that: 

"l. Public notice of the time and 
place of a meeting scheduled at least 
one week prior thereto shall be given 
to the news media and shall be conspic-
uously posted in one or more designated 
public locations at least seventy-two 
hours before each meeting. 

2. Public notice of the time and place 
of every other meeting shall be given, 
to the extent practicable, to the news 
media and shall be conspicuously posted 
in one or more designated public loca
tions at a reasonable time prior 
thereto". 

In view of the foregoing, it is clear that notice must be 
given to the news media (at least two) and posted for the 
public in one or more designated, conspicuous public loca
tions, prior to all meetings, including so-called workshops. 

Enclosed for your consideration are copies of the 
Open Meetings Law, which is attached to a memorandum that 
seeks to explain changes in the Law that became effective 
on October 1, 1979, and an explanatory pamphlet that may 
be useful to you. The same information as well as the 
foregoing opinion will be transmitted to the President of 
the Board of Education. 
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I hope that I have been of some assistance. Should 
any further quQst~ons arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

cc: Mr. Philip Kaplan 

Sincerely, 

Robert J. Freeman 
Executive Director 
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April 27, 1981 

Joseph J. Carrus 
Research Director 
Citizens Action Board 
P. o. Box 453 
Dunkirk, NY 14048 

The ensuing advisory oEinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Carrus: 

I have received your letter of March 26. Please 
accept my apologies for the delay in response. 

You wrote that in a recent judicial determination 
concerning a zoning board of appeals, it was held that the 
act of voting during a closed session by the Board consti
tuted a violation of law. Your question is whether the 
petitioners may collect legal fees from the City Attorney 
or the City of Dunkirk. 

In this regard, §102(2) of the Open Meetings Law 
states that: 

"[I]n any proceeding brought pursuant 
to this section, costs and reasonable 
attorney fees may be awarded by the 
court, in its discretion, to the· 
successful party". 

Consequently, if the suit was brought under the Open Meet
ings Law, and if the petitioners were successful, they 
may request that the court award reasonable attorney fees, 
which would be payable by the unsuccessful party, the City 
9f Dunkirk. It is noted, however, that the award of attor
ney fees is discretionary on the part of a court. Stated 
differently, although a court may award reasonable attorney 
fees, it need not. 
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Lastly, if at all possible, I would appreciate re
ceiving a copy of.the decision to which you made reference. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr, Robert Napierala 
 

 

April 27, 1981 

The ensuin'l advisory opinion is based solelx upon the facts
presented i:n your correspondence. 

Dear Mr, Napierala: 

I have received your letter of Mareh 25, Please 
accept my apologies- for the delay in response. 

Your inquiry concerns a situation in which, accord±ng 
to your letter, the Town Baard of Newark Valley approved 
a motion to -meet i-n executive session. The reason for the 
executive session was "involvement of potential l±tigati:on". 
Following the meeting, you directed a request to the Town 
Supe;rv.tso);.' fen: -minutes of the e-xecuti-ve session, and you 
were denied access, 

You have asked for assistance in gaining access to 
the mi:nutes of the executive session, 

First, it is unclear in your letter whether the 
Town B0ard convened its meeting as an executive session 
or whether the executive session was called afte,r an open 
meeting had begun, In this regard, I would like to point 
out that the phrase "executive session" is defined by 
§97 (3) of the Open Meetings Law to mean a porti'on of an 
open meeting du:ring which the public may be excluded. 
Moreove;1:, §100(1) describes a procedure·that must be 
followed befo,re a public body may enter into an executive 
session. Specifically, the cited provision states in rele
vant pa:rt that~ 
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"IU]pon a majority vote of i:ts total 
membership, taken in an open meeting 
pursuant to a motion i:denti:fying the 
general area or areas of tfie suJSject 
or subjects to be considered, a public 
body may conduct an executi'Ve session 
for the below enumerated pu:rpos~s; 
only, prov±ded, however, that no action 
by- fol?ll,'lal vote shall ee taken to appro
p;ri:ate public -moneys,.," 

Baae.d upon the language quoted above, a public body may 
enter ±nto an executive session only afte1: ha-vi'ng convened 
an open meettng, and only when the procedural s·teps des-
C:l?i'bed above have been followed. 

S.econd, you?? letter characte:ri·zed the basis for 
entry i-nto executive session has "potential lltigation \I. 
Here I d±-rect, your attention to §100 0.1 (eif of the Open 
Meetings· Law-, which. states that a public body 1nay enter 
into an e~ecut:ive session to d:tscus,s, 11 proposed, pending 
Qr current li't±gat±on". From my perspective, a discussion 
of "potential lit.i,sation II may not cons-titute a sufficient 
:ba,s.is tor entry- into an executive s-esaion. In short, 
virtually any topi:c of discussion could 15e the subject 
o~ ;potenti-al li,tigati'on. Further, ±t Ii.as- oons·i·s·tently 
been advi'B'e.d.. that ±-n order to qualify as ''p;r~pos-ed" li:ti
gati'-on, there. ~st be a real threat or imrni-nence of l±ti• 
9a.t:t:on. Consequently, based upon the facts· p:re,sented in 
your letter, it is in Tny view questionable whether an 
e,cecuti:ve sessi-on was properly held. 

Third, you requested and were denied access to 
minutes of execut:tve session. AsS'llming that an executive 
sess;ton was properly convened, minutes of the executive 
sess-ion would be required to be made availa:Ole only if 
action wa~ taken dur±ng the executi,ve sessioi,., Section 
101 (21 of the Open Meetings Law s-tates t:tiat -mi'nutes reflec
t;t-ve of tb-e act:ton taken during an exeeutive s~ssion must 
be compiled and made available in accor~ance with the 
F~e~dom of Information Law within one week of the execu
tive session. However, if no action was taken, minutes 
of th.e executive session need not have been compiled. 
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Lastly, if indeed there was a record of the di·s
cus·s±on conducted. during an executive sess-ion, that record 
is in my vi'ew ~eject to rights granted by the '.Freed.om of 
Inf0:rl\}at±on Law, whether or not tt -may Be cfta:ra.cte:ri'zed 
a!j, minutes , 

Seet.t:on 86 (4) of the Freedom 0f Informati'On Law 
cleftne~ ''record'' broadly to include; 

'' ••• any information kept, held, f ile,d; 
produce or reproduced by, with or for 
an agency or the state legislature, ±n 
any physical form whatsoever includi'ng-, 
but not lirni'ted to, reports-; statements-, 
exan\i'-nat±ons, memoranda, op±ni:ons-; 
folders, files, books, manuals, pam-, 
phlets, forms, papers, designs, d,:aw
.t·ngs, -maps, photos, letters, ni±c,rofi,lms, 
<=:o~puter tapes or discs, rules, regu'i'"' 
lat:tons or codes", 

Con$eq\J..ently, if a record exists, it would fie s-u~ject to 
X'tqhts, grll!l,ntad by the Free<.'.:lom of Informat:ton Law·, 

With.out add±ti'onal informat±on regard.i'P9J the nature 
of the. d:l::scus-s-:ton O'!!' the ts sue, I could not conjecture 
as to rights· of access to any ex bitting reco:rds. However, 
enclosed for your qonsiderati:on are cop:l::es of the ·Freedom 
of Information Law, the Open Meettngs Law and an explana
tory pamphlet that may be useful to you, 

I hope. that I have oeen of some ass·tstanee, Should 
any ;f;ux,the,r questions- arise, pleas-a feel free to contact me, 

RJ'F • jm 

cc: Town Board 

Encs, 

Sincerely, 

t.~'W5f~ 
Rooe:rt J • ·Freeman 
Exeeut±-ve D±reetor 
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Stuart w, Lewis M.D. 
Monad Medical Service.s, P.c, 
1230 Dean Street 
Brooklyn, NY 11216 

"'~e, er,-suing,advis'Or! ?Pinion is,.l5ased sol~ly up~~nhthe._ :f~e_~s 
12resented · i:n your• c,e:r:respondehce, 

Dear Dr. Lewis: 

As you are aware, I have recei-ved yo-ur letter and 
the correspondence attached to it. 

You have requested a "ruling'' rega:rding a request 
for reco:rds that you di'rected to the Downstate ~edical 
Center, In this regard, it is empha~ized at the outset 
that the Committee does not have the c!.Utnortty to issue 
what may be characterized as "rulings"; on the contrary, 
the Committee has the authority to render advisory opin
ions under the Freedom of Information and Open Meetings 
Laws. 

In terms of background, you requested :records in 
possession of the Downstate Medical Center that pertain 
to you and which have a bearing upon your performance as 
a surgical resident in the Department of surgery, You 
also requested statements appearing in records concerning 
your character or affecting your career, all evaluations 
and comments derived from the Residency Review Committee 
for a period of five years, minutes of meetings durin9 
which your performance, career and character may have been 
discussed, as well as correspondence with. particular phy
sicians within and outside of the Department of Surgery 
concerning you. You also requested documents "bearing upon 
the application :by Dr, Robert Freund for appointment,.," 
on your behalf to the faculty of the University and letters 
of referral or recommendation by Dr. Bernard Jaffe to any 
and all hospitals or agencies. 
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Your request was made under a variety, of statutes, 
±nclud±ng the New YorR Freedom of InfOTmation Law) the 
Open Meetings Law, the federal Privacy Act and the federal 
Freedom of Information Act. 

I would like to offer the following ol5s-ervations 
wJ.th :re9a:rd to your inquiry. 

Fi:rst, you stated that the response to yo-u by John 
Vigneau, Records Access Officer for tfi:.e Downstate 'Medical 
Center, mistakenly characterized. you as a -meml:ier of the 
Un±ted 1:Jni'Vers,i ty .Professions collecti'Ve bargaining unit 
and that; as, such, rights of acces,s to the contents of 
your pe~sonnel file were governed by the collecti'Ve oar
gaining agreement between UUP and Downstate -nea.tcal Center. 
Yo-u wrote, however, that you have never been a memoer of 
UUP, In my view, rights of access 1lnder the ·FreeOom of 
Information Law a,;re, not diminished oy 1T1em.Bersnip i:n a union, 
even if you we:re iniSeed a member. In Brief, I do not 
bel;leve that a collective bargaining agreement can serve 
to :restrict rights of access to records grante(i f>y a 
statute enacted by tlie State Legislature. 

Second, I must concur with the contenti,on ~p;res,sed 
b~{' Mr. Vigneau that the federal acts to which you macle 
reference are not applicable. As fie indicated, the fed-. 
e,ral Pr:t_vacy ano. Free,dom of Information Acts apply only 
to reco·rds in possession of federal agencies. From my 
perspective, the. most applicable provision of law is 
likely the New York Freedom of Information Law. 

T!ti:rd, it is noted that the Freedom of Information 
Law is basecl upon a presumption of access, Stated differ
ently, all ·records of an agency, such aa the State 'Univer
sity and its components, are access'l.ole, except those re
cords or portions thereof th.at fall within one or more. 
g-:rounds for denial appearing in §87 C2I (al through (hl, 

Fourth, it would appear, as indicatecl i'n M:r, Vigneau's 
response, that the most relevant ground fOI; den:i:a,l in §87 
(2)(gl of the F:reedom of Information Law. That provision 
states that an agency may withhold recor<is that: 

"are inter-agency or intra--agency 
materials wliio.h are not: 
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i, statistical or factual tafiu-
lations or aata1 

ii, instructions to staff that 
affect the public1 or 

iii. final agency policy or de
terminations •• ," 

It i.s em,phas.:tzed that the language quoted above contains 
what in effect is a double negative, Whlle inter-agency 
or intra-agency materials may be withheld, portions of 
~uch materials- consisting of statistical or factual infor
mation, instructions to staff that affect the pul>li-c or 
final agency policy or determinations must he made avail
able. Conversely, portions of inter-agency or .intra-agency 
materials consisting of advice, recommendation~ suggestion 
or impression, for example, may jus-tif.tably be withheld, 

Under the circumstances, wi:tnout having reviewed 
the records, I could not conjecture with respect to the 
~tent to which the materials in question are acces-sible 
~ deniable under §87 (2) (g). Nevextn:eless/ it is- impo;rt
ant to point out that the introductory language of §87 (2) 
states that an agency may withhold "records or portions 
thereof'' that fall within one or more of the grounds for 
denial, As s,ueh, I believe that it is clear that the 
Legislature envisioned situations in wni-ch a single re
cord might be both accessible and deniable in part. 
Further, I believe that the language quoted above imposes 
an obligation on an agency to review recorcl,s sought in 
the ix- entirety to determine which portions,, if any, might 
justifiably be withheld under one or more of the grounds 
for denial, 

Fifth, you mentioned that the material that you are 
seeking is "evidently final agency policy since the Sta.te 
University in the person of Dr. Haffner has s-tated that 
the Uni;versi-ty w:tll uphold Dr, Jaffe in hi:s pos,ition 11

• 

If indeed a recora is reflective of the policy of the 
Uni.ve:rsi-ty or fi-nal dete:rmination made :Oy an agency, I 
would ooneur that such a record would be available under 
§87 (2) (g) (l±if of the Freedom of Inforntation Law, How
ever, if the record is reflective of advice that may be 
accepted or rejected by an ·executive or governing oody, 
it would likely be deniable t see,M.cAule:'{'V., Bc:,ard ,S?f Edu
catiGnt ,City of New Yo:rk, 61 AD 22f" 1048 (1978}, <,, NY Tcl 
-.,"- Caff 'd wlno· oplnioril]. -_..,,... 
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Sixth, there is another provision of law which might 
be applicable. Specifically, I direct your attention to 
the federal Family Ed-ucati,onal Rights anci Privacy Act (20 
USC §1232g}., wliich commonly known as the Buckley Amendment. 
The Buckley Amendment, in :brief, concerns access to student 
records by parents of students under the age of eighteen 
and students enrolled in post-seconda,ry ins,ti,tutions of 
educati<,n who are ovex the age of eighteen, If the records 
that yo4 have. :re.questeci, s,uch as recommendations, and eval
uations; pe:rtain to you in your capacity as a s,tudent, 
I belt eve that such records would be subj e·.ct to the Buckley 
Amendment. Further, that Act states essentially that any 
"education :record" Hientifiable to a student, with certain 
exceptions, is accessible to the student, unless he or she 
has w~;tyed his or her rights of access. Often, as a matter 
of course, students waive their rights to reeorcl.s such as 
letters of recommen<'.lation in orcler to enS"Ure that s-uch docu
~ents will :be written in a forthright and honest 1nanner. 
Stated differently, if students could review letters of 
recommendation, a professor might not oe cand:td in his or 
her re.zna,rk.$. Again, it is unclear whetner the recorels in 
que,st±on fall within the scope of the Buckley Amendment, 
out it is possible that they might. 

Lastly, reference was made in Mr. V±-gneau':s response 
to you concerning the application of the Open 'Meetings Law 
to general faculty 1neettngs ~ meetings of the Resietency 
Review ColTlll.\i:ttee and any Department meetings that may have 
had a bearing upon you. Mr. Vigneau suggested that none 
of the bocl±es that you identified would l:>e subject to the 
Open Meetings Law. 

While I agree that the Open Meetings Law would not 
likely be applicable to Department meetings,, i-t ±s possi
ble th.at it would have been applicaole with respect to 
faculty meetings and the meetings of the Residency Review 
Committee, 

In this regard, §97(2} of the Open Meetings Law 
defines "puoltc :body" to include: 

", •• any entity, fo:r which a quorum ist 
requi-red in order to conduct puolic 
business and which consists of twe or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section s,:i:xty
six of the general construction law, or 
committee or subconunittee or other similar 
oody o;t; such public body." 
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Based upon the letter sent to you By Mr. Vigneau, it appears 
that he implied. that some of the entities to which you -made 
reference are not required to conduet thei·r business by means 
of a quorum, I would like to point out tnat §41 of the 
General Construction Law defines "quorum" to include any 
entity cons.tsti'n9' of three or more puolic officers or per
sons that performs a governmental functi'on collectb,ely as 
a body. As such, if the entities to which you 1l\ade refer"' 
en~e do not operate under any specific quo:ru:m requirements, 
they -may nonetheless, be required to act by -means of a quorum. 
Consequently, it i-s possible that tl'iey -may f>e public bodies. 
Howeve~, without greater knowledge of the nature of the 
ent,j:t±es in question, I could not advis-e wi-tl'i. certainty that 
they are suoject to the Open Meetings Law. 

It is also important to point out that a public body 
may enter into a closed or executive s-ession to discus·s; 

" ••• the medical, financial, credit or 
employment history of a particular per-. 
son or corporation, or matters, leading 
to the appointment; employment, pro- . 
motion, demotion, discipline, suspen-, 
s·ion, dismissal or removal of a part±-
eular person or corporati'on •.• " 1§100 
Cll (fl]. 

It would appear that discussions o:! per:eormanee could have 
been discussed du:ring executive sessions. Moreover; under 
§101 {2) of the Open Meetings Law, minutes, of executive 
session must t>e compiled only when action is taken during 
an executive session. Therefore; if a public ?>ody merely 
discusses but takes no action, minutes of an executive 
session need not be compiled. In addition, -minutes of 
executive session are available in accordance with the 
provisions of the Freedom of Information Law. Therefore., 
it is possible that some minutes or other ·rec01:?ds of meet
ings might be accessible or deniable, depending upon their 
contents. 

I hope that I have been of some as,si·S'tance. Should 
any further questions arise, please feel free to contact -me. 

RJF: jm 

cc: John R, Vigneau 

Sincerely, 

~-ff11.a, 
Robert J, F,reem~ 
Executive Director ' 
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Mr. Paul A. Martineau 
Village Attorney 
Village of Pleasantville 
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The ens-uin · advisor o inion is based s-0lel u &n,the-....facts 
2resented 'n your correseondence. 

Dear Mr. Martineau: 

I have received your letter of April 9 and appre
ciate your interest in complying with the Open Meetings 
Law. 

You have asked for a written advisory opinion "with 
respect to whether or not a Financial Task Force appointed 
by the Village Board for the purpose of reviewing the 
Village's budget is subject to the Open Meetings Law," 

;It is noted initially that the Task Force is in my 
view a "pul:llic body" that is required to comply with the 
Open Meetings Law. Section 97(2} of the Law defines "public 
body" to include~ 

" .•• any entity, for which a quorum is 
required in order to conduct public 
bu~dness and which consists of two o-r 
more members, performing a govern
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
constructi<;>n law, or commit tee or s-ub-
commit tee or other similar body of 
such public body." 
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By breaking the definition into its components, I believe 
that it ,may be conclude& that the TasR Force in question 
is ±ndeed a "publi'C body". 

Firs-t, the Tas,k :Fo:rce is- an enti'ty that cons is-ts 
of two or more members • 

Second, I believe that it is required to conduct 
it$' business- by means of a quorum, whether or not there 
is- any S$)eoific '.requirement concelt"n±ng a quorum i'n the by
laws ot the Task Force or ±n the act that created it, I 
d~rect your attention to §41 of tlie General Construetion 
Law, which defi'nes- "quorum" as follows-: 

''JW] henever three or more public off±"'.'.'· 
cers- are gi'ven any power o·r autrtox-ity, 
or three or more persons- are chargell 
with any public duty to oe performea 
o.J? exercised by them jointly or as a 
hoard or similar body; a majority of 
the wnole number of such persons or 
offi-cers, at a meeting duly held at a 
time fi".Xed ?iy law, or by any by-law· 
duly adopted by s-uch boarcl or oody, 
or at any· duly adjournea meeting of 
such meeting, or at any meeting duly 
held upon reasonable notice to all 
of them, shall constitute a quorum 
and not less than a majority of tne 
whole number may perform and exerci·se 
s·uch power, authority or duty, -For 
the pu3rpose of this provision the. 
words "whole number'· shall oe construed 
to 1nean the total number which the 
board, commission, bocly or other group 
of p~sons or officers would have were 
there no vacancies and were none of 
the pe-rsons or officers disqualif iea. 
f,rom actrng. It . 

Based upon th.e provision quoted above, whenever three or 
more public officers or "persons" are cbarged with any 
publi.c duty to be exercised by them collectively as a 
body, they are permitted to do so only by means of a quo:rum, 
a major:lty of the total membership. Consequently, even if 
there is no specific direction to the effect that the Task: 
Force mus,t conduct its busi'ness by means of a. quorum: §41 
of the General Construction Law imposes s·ucli a requirement 
upon the Committee. 
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Third, the TasR Force in my opinion clearly conducts 
publ;i;c business·, 

And fourth, the Task Force.performs a governmental 
function for a puoli·c corporation; in this· ins·tance, the 
Village. 

~i:nce each of the conditions· precedent to a finding 
that the Task Force i:s a "publi·c body" appear to nave been 
met, I beli'eve that i:t is a public body required to comply 
with the Open Meet:tngs Law in all respects. 

I would like to point out that th.e definition of 
''publ:tc t>ody" d:l::scu19sed in the preceding paragraphs differs 
fron'\ tlte def.tnition that appeared in tn:e. Open Meetings Law 
as ar.tg.tnally enacted, Under the original statute, it was 
-unclear whether oonunittees, subcommittees and s·im'ilar ad
visory- bodieS' were subject to the Law. Kowever, I believe 
that the definition as amended clearly inc::l11des s-ucn €!-d
vtsory bod:tes within tne scope of the Law, Moreoever, 
th.ts po:tnt was confirmed in a recent decist'On, which found 
tha. t a mayo·r ' s ad-vi sory task force is subject to the Open 
Meetiil.<,;S L~w based upqn the ratio1;1ale ! .. na-ve <;f fered aQ .. ~',:,e _ 
Isee~at.t.e_:r,ef s racuse: Uni:ted--Nei hl9:oYts,-v-. Cit Gf s ~~~use, 

AD'- d , Fourt Department, Appe late Division, · , 
March 27, ffl°l}J. 

I hope that I ha-ve been of some assistance. Should 
any further questions arise, please feel free to contact me, 

RJF;jm 

Sincerely, 

~1~ ,1. ~ 
Robert J. Freeman 
Executive Director 
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Anthony J. Pieragostini 
Attorney and Counsellor at Law 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Pieragostini: 

I have received your letter of April 10 and appre
ciate your kind words and interest in complying with the 
Open Meetings Law. Please accept my apologies for the 
delay in response. 

You have raised questions regarding the implementa
tion of the Open Meetings Law by the Board of the Village/ 
Town of Mount Kisco, particularly with respect to its hand
ling of various appointments and reappointments made at 
its recent annual meeting. Specifically, you have contended 
that the appointments were made via an agenda and 

n[T]hat is to sa~ that the agenda was 
made up several days before the meeting 
and the Board members had the agenda 
with the appointees' names at least 
Friday before the Monday, April 6 
meeting. It is my feeling that the 
decisions of the Board were made up 
prior to the public meeting. The 
Board apparently had decided at a prior 
time, either by a secret meeting or 
agreement over the phone or some other 
device, whom the Board would appoint 
to various positions. This includes 
the voluntary positions, the paid 
public official positions and other 
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village business. The Board did not 
have any motions from any Board members 
at that public meeting. There were 
no motions to appoint John Doe to a 
certain position or board. The Board 
simply, by motion, accepted all the 
appointments to the various positions 
as stated in paragraph 2 of the agenda". 

Having reviewed your letter and the attached agenda, 
I could not advise with certainty that a violation of the 
Open Meetings Law was committed. Nevertheless, based upon 
your allegations and the agenda, it would appear that deci
sions had been made prior to the meeting. If indeed the 
Board engaged in deliberations that led to the development 
of the agenda and the action that ensued, I would concur 
that the Open Meetings Law was likely violated. 

It is emphasized that the courts have given the 
definition of "meeting" in the Open Meetings Law an expan
sive interpretation. As stated by the Appellate Division, 
Second Department, in a decision that was affirmed by the 
Court of Appeals: 

"Every step of the decision-making 
process, including the decision itself, 
is a necessary preliminary to formal 
action. Formal acts have always been 
matters of public record and the public 
has always been made aware of how its 
officials have voted on an issue. There 
would be no need•for this law if this 
was all the Legislature intended. 
Obviously, every thought, as well as 
every affirmative act of a public 
official as it relates to and is with
in the scope of one's official duties 
is a matter of public concern. It is 
the entire decision-making process 
that the Legislature intended to 
affect by the enactment of this 
statute" [Orange County Publications 
v. Council of the City of Newburgh 
60 AD 2d 409, 415; aff'd 45 NYS 2d 
947 (1978)]. 



I 

' 

Anthony J. Pieragostini 
April 29, 1981 
Page -3-

The court also found that the informal conferences or agenda 
sessions fall within the scope of the Open Meetings Law, 
for such gatherings "permit 'the cyrstallization of ~ecret 
decisions to a point just short of ceremonial acceptance'" 
(id. at 416). In view of the foregoing, it is clear that 
any gathering of a quorum of a public body for the purpose 
of discussing public business constitutes a "meeting" sub
ject to the Open Meetings Law, whether or not there is an 
intent to take action, and regardless of the manner in which 
the gathering may be characterized. 

As you are aware, a public body may under certain 
circumstances engage in executive sessions. In this in
stance, a review of the qualifications of particular indi
viduals might justifiably have been discussed during an 
executive session. Section 100(1) (f) of the Open Meetings 
Law states that a public body may enter into an executive 
session to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ- . 
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation ••• " 

Therefore, a discussion of the employment history of a 
particular person or a matter leading to the appointment 
of a particular person may have been considered during an 
executive session. 

Nevertheless, it is emphasized that the phrase 
"executive session" is defined to mean a portion of an open 
meeting during which the public may be excluded [see Open 
Meetings Law, §97(3)]. Further, §100(1) of the Law pre
scribes a procedure that must be followed by a public body 
during an open meeting before it may enter into an exec
utive session. The cited provision states in relevant 
part that: 
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"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys ••• " 

As such, it is clear that an executive session is not sepa
rate and distinct from an open meeting, but rather is a 
portion thereof. 

Consequently, even if the Board had the capacity to 
enter into an executive session, it would first have been 
required to convene an open meeting preceded by notice 
given in accordance with §99 of the Law. 

In sum, while I must reiterate that I cannot advise 
with certainty that the Open Meetings Law was violated, 
based upon the information that you have provided, if the 
Board deliberated in the preparation of its agenda and 
the ensuing action, the Board would not in my view have 
complied with the Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Board of Village/Town of Mount Kisco , 
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Mr. Glen Curtis 

 

The ensuin~·advisory opinion is based solei.y"upon t.he facts 
presented in your correspondenee. 

Dear Mr. Curtis: 

I have received your letter of April 19 and appre
ciate your interest in complying with the Open Meetings 
and Freedom of Information Laws. Your inquiry concerns 
the Board of Directors of the Dunkirk Housing Authority. 

Specifically, you wrote that: 

"IT]he Board of the Authority has for 
years, met in 'Executive Session 1 

whenever necessary and only in the 
past year or so has the local media 
(as well as certain members of the 
public) demanded access to the 
matters discussed during these ses
sions, For the most part, the 
Board Chairman has denied these 
requests, citing the Freedom of· 
Information Act prohibits the re
lease of the material." 

Further, you indicated that the local news media protests 
"the Board's meeting in closed 'workshop' sessions or so
called 'working meetings'", You also asked whether minutes 
of the workshop or working meetings should be kept and 
whether an agency, such as the Dunkirk Housing Authority, 
is required to designate a records access officer, 



I 

' 

------------~-------------

Mr. Glen Curtis 
April 30, 1981 
Page -2-

I would like to offer the following observations 
with respect to your questions. 

First, it is emphasized that a public body cannot 
in my view meet in an executive session. Section 97(3) of 
the Law defines "executive session" to mean a portion of 
an open meeting during which the public may be excluded. 
Further, §100(1) prescribes a procedure that must be 
followed by a public body before it can enter into an 
executive session. The cited provision states in rele
vant part that: 

"lU]pon a majority vote of its tota'l 
membership, taken in an open 1neeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes· 
only, provided, however, that no action 
by formal vote shall be taken to appro
priate public moneys ••• " 

Based upon the language quoted above, it is clear that an 
executive session is not separate and distinct from an 
open meeting, but rather is a portion thereof, and that 
certain procedural steps must be taken during an open meet
ing before an executive session can be held. In addition, 
the ensuing paragraphs (a) through (h) specify and limit 
the areas of discussion that may be consi~ered during an 
executive session. Consequently, a public body may not 
discuss the subject of its choice behind closed doors. 

Second, I concur with your contention that gather
ings characterizeci as "workshop sessions" or "working meet
ings" are subject to the provisions of the Open Meetings 
Law in all respects, It is noted that the courts have 
interpretecl the definition of "meeting" expansively. The 
state's highest court, the Court of Appeals, held in 
Orange,County,Publications v. Council-of the CitJ ef 
Newburgn 160 AD 2d 409, aff'd 45 NY 2d 947 (1978J that 
any gathering of a quorum of a public body is a "meeting" 
subject to the Open Meetings Law, whether or not there 
is an intent to take action, and regardless- of the manner 
in which a gathering may be characterized. Based upon 
the direction provided by the Court of Appeals and an 
amendment designed to confirm the Court's opi-nion 1 see §97 



, 

, 

Mr. Glen Curtis 
April 30, 1981 
Page -3-

(1)], it has been suggested that phrases such as "work
shops", "work sessions", "agenda sessions", "planning 
sessions" should no longer he used, for each of those 
phrases is synonymous with the term "meeting". 

Third, with respect to minutes, I direct your 
attention to §101 of the Open Meetings Law. In -brief, 
subdivision Cll provides the mini-mum requirements for 
the contents of -minutes. In the context of your ques
tion, if a public body engages in motions, proposals, 
resolutions, or if the public body takes action, each 
of those items must be referenced within -minutes, whether 
the gatherings during which those activities are con
ducted are denominated as meetings or "work sessions", 
for example. 

Section 101(2} concerns minutes of executive ses
sions. That provision states that a record of any action 
taken during an executive session -must be recorded in 
minutes, However, it is emphasized that i,f, for example, 
a public body merely deliberates behind closed doors, but 
takes no action, minutes need not be compiled. 

Assuming that minutes or any other records are 
created with respect to deliberations conducted behind 
closed doors, such records would in my view be subject 
to rights of access granted by the Freedom of Information 
Law. Section 86 (4 ! of that Law defines "record" to in
clude: 

" ••• any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever,,. 11 

Consequently, to the extent that records exist, they are 
subject to rights of access, 

Further, even though records or notes may be cre
ated with regard to discussions held during an executive 
session, that factor alone does not necessarily enable an 
agency to withhold the records. In short, S-87 [2 T of the 
Law provides that all records are available, except those 
records or portions thereof that fall within one or more 
of the grounds for denial appearing in paragraphs (~} 
through th) of the cited provision. Therefore, while 
records created with respect to executive sessions might 
in some instances be withheld, in others they may he re
quired to be available under the Freedom of Information 
Law. 
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Lastly, §87 Cll of the Freedom of Information Law re
quires the Committee to promulgate regulations of a pro
cedural nature. In turn, each agency suoject to the Law 
is required to adopt regulations consistent with and no more 
restrictive than those promulgated by the Committee. 

Section 1401.2(a) of the Committee's regulations 
requires in part that thee 

" ••• governing body of a public cor-, 
poration and the head of an executive 
agency or governing body of other 
agencies shall be responsible for 
insuring compliance with the regula
tions herein, and shall designate one 
or more persons as records access 
officer by, name or by specific job 
title and business address, who shall 
have the duty of coordinating agency 
respons~ to public requests for access 
to records," 

In view of the foregoing, it is clear that each agency is 
required to designate a records access officer. 

In this instance, it is unclear whether the Dunkirk 
Housing Authority performs its duties under the aegis, of 
the governing body of the City of Dunkirk. If that is so, 
the governing :body would. be requirecl to designate one or 
more records access officers responsible for dealing with 
requests directed to the Housing Authority, If, however, 
the Housing Authority ±s independent, its Board of Directors 
would be required to designate one or -more records access 
officers. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, regulations promulgated. by the 
Committee, the Open Meetings Law, which is attached to a 
memorandum that explains the amendments to the Law, that 
went into effect on October 1, 1979, and an explanatory
pamphlet. 

I hope that I have been of some assistance, Should 
any further questions arise; please feel -free to contact me. 

Sincerely; 

N'.kl.¥,fur._ 
Robert J. Freeman 
Executi~e- Di~ector 

RJF:jm 
Encs. 
cc: Dunkirk Housing Authority 
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The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Kelsey: 

As you are aware, I have received your letter of April 
13. You have raised several questions regarding the imple
mentation of the Open Meetings and Freedom of Information 
Laws by the Akron Central School District Board of Education. 

First and likely most important is your contention 
that the members of the Board feel that they may convene an 
executive session "for just about any reason" if they believe 
that the business at hand concerns issues that would be best 
discussed by the Board acting alone. Your contention is 
based upon a policy adopted by the Board on Janua:r;y 31, 
1974, entitled "Executive Session at Regular Meetings", 
which states that: 

"[A]ny Board member may call for an 
Executive Session when business involves 
personalities or issues that are best 
discussed by the Board acting alone as 
a corporate body. No legislative action 
will be taken in executive session nor 
will any discussion be recorded in the 
m·inutes". 

It is emphasized that the statement of policy quoted 
above was adopted prior to the,enactment of the Open Meet
ings Law. From my perspective, it is out of date and fails 
to reflect the obligations of the School Board under the 
Open Meetings Law. 
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In this regard, the Open Meetings Law provides that 
a public body may' enter into an executive session only to 
discuss matters specified in §100(1) {a) through {h) of the 
Law. If a topic of discussion does not fall within one or 
more among the eight items listed in §100(1), discussion 
must be held open to the public. In view of the foregoing, 
it is clear that a public body may not enter into an exec
utive session to discuss the subject matter of its choice. 

public 
before 
cally, 

In a related vein, it is also emphasized that a 
body must follow a procedure prescribed in the Law 
it may enter into an executive session. Specifi
the introductory language in §100(1) states that: 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a 
public body may conduct an executive 
session for the below enumerated 
purposes only, provided, however, 
that no action by formal vote shall 
be taken to appropriate public 
moneys ... " 

In view of the provision quoted above, it is clear that a 
public body must take three procedural steps during an open 
meeting before it may enter into an executive session. A 
motion to enter into an executive session must be made by 
a member of the Board during an open meeting; the motion 
must identify in general terms the subject or subjects to 
be considered; and the motion must be carried by a majority 
vote of the total membership of the Board. 

Second, with respect to a specific question that you 
raised, based upon the information that you have provided, 
I would agree that a discussion of a minority report from 
members of an educational study council should not likely 
have been considered during an executive session. You 
wrote that the report likely dealt with "planning and 
advising on basic educational policy, curriculum review, 
and other matters related to the improvement of the Dis
trict's educational programs". You also wrote that "[O]ne 
of its more specific annual duties is to plan the yearly 
conference day for teachers". 
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Here, I would like to point out that although a dis
cussion of "teachers" might deal with "personnel" in general, 
that factor alone would not in my view justify an executive 
session. Perhaps the ground for executive session cited 
most often is §100(1) (f), which deals with "personnel", 
among other subjects. Although the scope of the cited 
provision as it appeared in the Open Meetings Law as orig
inally enacted in 1977 was unclear, I believe that an 
amendment to the cited provision that went into effect on 
October 1, 1979, specifies its scope. The cited provision 
states that a public body may enter into executive session 
to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ~ 
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation .•• " 
(emphasis added). 

In view of the language quoted above and the insertion of 
the word "particular" by means of an amendment, it is clear 
that a public body may not discuss in executive session 
matters that deal with personnel in general or matters on 
policy that indirectly or tangentially relates to "personnel". 

Third, you wrote that it is common practice for the 
Board to enter into executive sessions to discuss grievances. 
Apparently, the School Board has justified those executive 
sessions on the basis of §100(1) (d), which permits an exec
utive session to discuss "proposed, pending or current lit
igation". In my view, the term "litigation" involves a 
judicial contest, and I do not believe that the discussion 
of a grievance involves a judicial contest. As such, §100 
(1) (d) would not in my view be applicable as a basis for 
entry into an executive session. 

However, it is possible that §100(1) (f), which was 
quoted earlier, might be cited appropriately to discuss a 
grievance behind closed doors, if, for instance, thegrievance 
pertains to the employment history of a "particular person" 
or a matter leading to the discipline of a "particular 
person". If the grievance concerns personnel policy, it 
would appear that it must be discussed during an open meeting. 
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Fourth, you raised questions regarding an executive 
session held for.the purpose of discussing the District's 
transportation policy. In addition, you indicated that 
discussion might be held during a "scheduled executive 
session". 

In my view, based upon contentions expressed earlier, 
a discussion of the transportation policy would not consti
tute a ground for executive session. Further, as intimated 
ea~lier, in a technical sense, a public body can never 
schedule an executive session in advance. If a motion to 
enter into an executive session must be made during an 
open meeting and carried by a majority vote of the total 
membership, it cannot be known in advance whether a motion 
to enter into an executive session will indeed be carried. 

Fifth, you asked whether the Board must reflect in 
its minutes "the general area or areas of the subject or 
subjects to be considered" in a motion for entry into an 
executive session. To reiterate, §100(1) requires that a 
motion to enter into an executive session include such 
information. 

Sixth, you indicated that it is the policy of the 
District to refuse to provide copies of minutes on the 
ground that minutes are unapproved. In this regard, I 
direct your attention to §101(3) of the Open Meetings Law. 
In brief, the cited provision states that minutes of open 
meetings must be compiled and made available within two 
weeks of such meetings. The Committee anticipated that the 
direction provided by the cited provision might result in 
problems, for often public bodies do not meet within two 
weeks and therefore cannot approve minutes. Consequently, 
in a memorandum sent to all public bodies in the state 
(see attached), it was advised that minutes must be made 
available within the prescribed time limits and that if 
they have not been approved, they should be marked as such. 
By signifying that minutes are "unapproved", "draft", or 
"non-final" and making such minutes available, the public 
can learn generally what transpired at a meeting, and a 
public body is concurrently given a measure of protection. 

Moreover, unapproved minutes would be subject to 
rights of access granted by the Freedom of Information Law. 
"Record" is defined in §86(4) of the Freedom of Information 
Law to include: 
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" ••• any information kept, held, filed 
produced'or reproduced by, with or 
for an agency or the state legislature, 
in any physical form whatsoever ••• " 

Consequently, as soon as a record exists, it is subject to 
rights of access granted by the Law. 

Seventh, you asked whether the District is in vio
lation of the Freedom of Information Law due to its failure 
to maintain a subject matter list. In response to your 
request for a subject matter list, you were informed that 
"all records of this School District are available to the 
public under the provisions of the Freedom of Information 
Law". I agree with your contention that such a statement 
would not be reflective of compliance with the Law. As a 
general rule, an agency is not required to create a record 
in response to a request. However, one of the exceptions 
to that rule is found in §87(3) (c), which requires that 
each agency shall maintain: 

"a reasonably detailed current list 
by subject matter, of all records in 
the possession of the agency, whether 
or not available under this article". 

Further, in my view, the subject matter list is intended to 
assist the public in determining the types of records main
tained by an agency, thereby assisting the public in des
cribing the records in which they may be interested. 

And eighth, you have raised questions regarding 
public participation at Board meetings. According to your 
letter, on October 28, 1980, the Board adopted a policy 
regarding public participation which states that: 

"[V]isitors to regular and special 
meetings of the Board of Education 
shall be heard at the pleasure of 
the Board. Visitors, other than 
employee group representatives, 
may address the Board during the 
first half hour of any such meet
ing (8:00-8:30) without being on 
the agenda. (see attached "Regular 
Meeting Board of Education Akron 
Central School District October 
28, 1980") 
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As you are aware, the Open Meetinqs Lah is silent with 
respect to public participation. Therefore, the Committee 
has advised that a public body need not permit public par
ticipation. However, it has also been advise~ that if a 
public body determines to permit public participation at 
meetings r that its policy must be rE~a:=;onable and treat all 
members of the public in the same fashion. The policy 
quoted above states that any visitor may be hearil "other 
than employee group representatives". In my vi~w, such a 
policy would be unreasonable, for it sin1les out and essen
tially discriminates against a particular group. Stated 
differently, if members of the public in general are per
mitted to address the Board, representatives of employee 
groups should in my view be accorded the same opportunity. 

In order to aid the Board in comolying with the 
Freedom of Information and Open MeeU n<!S Laws, copies of 
this opinion as well as the two statutes, regulations 
promulgated by the Committee, the memorandum regarding 
changes in the Open Meetings Law to which reference was 
made earlier, and an explanatory pamphlet will be sent 
to the Board. 

I hope that I have been of somt:) a:;s"lstance. Should 
any further questions arise, pl~ase feel free to contact 
me. 

RJF:ss 

cc: Members of the School Board 

Enclosures 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Harvey Mandelkern 
Deputy Counsel 
NYS School Boards Association 
119 Washington Avenue 
Albany, New York 12210 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Mandelkern: 

I have received your letter of April 14 in which 
you requested an advisory opinion under the Open Meetings 
Law. 

Specifically, you wrote that you received an inquiry 
regarding a situation in which the members of a board of 
education seek to discuss legal action against another mem
ber of the same board. The question is whether those 
discussions fall within the scope of the Open Meetings 
Law. 

In all honesty, I am unaware of any judicial deter
minations that are pertinent to the situation that you 
described. However, it is possible that such a discussion 
may be exempt from the Open Meetings Law and, therefore, 
beyond the scope of its provisions. 

As you are aware, the most commonly used vehicle 
for closing a meeting is the executive session. The phrase 
"executive session" is defined by the Open Meetings Law 
to mean a portion of an open meeting during which the 
public may be excluded [see §97(3)). Further, §100(1) 
describes a procedure that must be followed by a public 
body during an open meeting before it may enter into an 
executive session. The cited provision states in relevant 
part that: 
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"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys ••• " 

In view of the language quoted above, it is clear that an 
executive session is not separate and distinct from an open 
meeting, but rather is a portion thereof. 

One of the grounds for executive session concerns 
"proposed, pending or current litigation" [see §100(1) (d)]. 
Consequently, a public body may generally enter into an 
executive session when it discusses proposed litigation. 
However, under the circumstances that you described, that 
basis for closing a meeting would not serve the purposes 
of the board, for the member of the board who might be the 
subject of the litigation could be present. It is noted in 
this regard that §100(2} of the Open Meetings Law states 
that: 

"[A]ttendance at an executive session 
shall be permitted to any member of 
the public body and any other persons 
authorized by the public body". 

Therefore, any member of a public body has the capacity to 
be present at an executive session. 

Nevertheless, there is another vehicle by which a 
public body may close its doors. Section 103 of the Open 
Meetings Law contains three exemptions. If an exemption 
is applicable, the provisions of the Open Meetings Law are 
inapplicable. Stated differently, if a discussion falls 
within the scope of an exehiption, it is as though the Open 
Meetings Law does not exist. Therefore, when an exemption 
applies, notice need not be given and the procedural steps 
required to be accomplished prior to entry into an exec
utive session under §100(1) need not be followed. 
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Of relevance to the situation that you described is 
§103(3), which states that the Open Meetings Law does not 
apply to "any·· matter made confidential by federal or ~tate 
law". In this regard, although there is no statute that 
specifically states that a municipal attorney has a priv
ileged relationship with the public body that he or she 
represents, case law by implication has long held that a 
municipal attorney may enjoy an attorney-client relationship 
with the officials of the municipalities by which he or 
she is employed [see e.g., Bernkrant v. City Rent and 
Rehabilitation Administration, 242 NYS 2d 753 {1963); aff'd 
17 App. Div. 2d 932; People ex rel. v. Updyke v. Gilon, 
9 NYS 243, 244 (1889); Pennock v. Lane, 231 NYS 2d 8§7, 898 
(1962)). Consequently, if members of the Board individually 
or collectively seek the legal advice of an attorney acting 
in his capacity as an attorney, it would appear that such 
communications would be privileged and confidential under 
§4503 of the Civil Practice Law and Rules. 

In view of the foregoing, to the extent that a priv
ileged relationship exists, discussions held pursuant to 
that relationship would likely constitute "a matter made 
confidential by state law" that would fall within the 
exemption appearing in §103(3). 

Therefore, under such circumstances, it is possible 
that a court would find that a discussion between particular 
members of a school board and an attorney could be conducted 
outside the scope of the Open Meetings Law and without the 
presence of the member of the board who is the subject of 
proposed litigation. 

I hope that I have .been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: ss 

Sincerely, 

~Q.P, 
Robert J. Freeman 
Executive Director 
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Mr. Carlo. Olson 
 
 

-Tae · ena.ui~ advisGry o,::,inion is based solely upon the facts 
p~_esented in your co:E"respondence. 

Dear Mr. Olson: 

I have received your letter of April 15 in which 
you requested an advisory opinion under the Open Meetings 
Law. 

According to your letter, the Chautauqua County 
Legislature consists of twenty-five members, thirteen of 
whom are democrats and twelve of whom are republicans. 
You also wrote that: 

"IB]oth parties use closed 'political 
caucuses' to conduct public business 
in private. Each party usually holds 
a closed caucus before each legisla
tive session. (One of the caucuses 
is held in a restaurant.) Closed 
caucuses are repeatedly called during 
legislative sessions to discuss· vir
tually every signifcant and/or contro
versial issue before the legislature. 
The purpose of the caucus is never 
stated. Two or three caucuses during 
a single session are not uneommon. 

11 The legislators feel that the open 
meetings law permits them to use the 
'political caucus' to discuss virtually 
anything they wish in private. 11 
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Your question concerns "the legality of a closed 
caucus attended by a majority of legislators for the pur
pose of discussing public business ••• " 

As you are aware, under a recent judicial determin
ation concerning the application of the Open Meetings Law 
relative to political caucuses, it would appear that any 
convening of a majority of the total membership of a puIHic 
body constitutes a "meeting 11 subject to the Open Meetings 
Law. 

I would like to make two points initially, 

First, it is emphasized that the state's highest 
court has expansively construed the definition of "meeting" 
appearing in the Open Meet~ngs Law. Specifically, in 

·~· e.,~~t <~UbliG.at..ions y. Council. &...'f" tlie CitBof 
,R~w u~~ 60 AD d 409; a f'd 45 NY 2d 947 (l978 , the 
Court o Appeals held that the definition of "meeting" 
encompasses any situation in which. a quorum of a public 
body convenes for the purpose of conducting public busi
ness, whether or not there is an intent to take action and 
regardless of the manner in which a gathering may be 
characterized. Further, the definition of nmeeting" that 
appeared in the Open Meetings Law as originally enacted 
was amended in a manner consisting with the di~ection pro
vided by the Court of Appeals as part of a series of amend
ments to the Open Meetings Law that became effective on 
Octobe·r 1, 1979. 

As such, based upon the Court of Appeals' decision 
and the amended definition of "meeting", it would appear 
that any gathering of a quorum of a public body for the 
purpose of discussing public business is a 111neeting" that 
must be convened open to the public and preceded by notice 
given to the news media and posted for the public in accor
dance with §99 of the Open Meetings Law. 

Second, §103(2) of the Open Meetings Law exempts 
from its provisions "deliberations of political committees, 
conferences and caucuses 11

• 

The question, therefore, is whether the political 
caucuses that you described are exempt from the Open 
Meetings Law, 
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In this regard, the first judicial dete:rmination 
under the Open Meetings Lc'lw concerning political caucuses 
was recently rendered. ,$c'iolino-,v. Ryan 1431 NYS 2d 664 
(1980)] dealt with a situ'ation in which eight 1nembers of 
a common council representing a single political party 
held political caucuses while excluding the ninth member, 
the sole representative of a minority party. The facts 
in-----~c:iolino as expressed by the court are as follows: 

"IO]n most Thursday afternoons the 
Democrat members of the Council -meet 
in the mayor's office at the invita
tion of the Mayor and there they re
ceive information about and discuss 
matters relating to government affairs 
that are likely to come before the 
City Council. As a result of the dis
cussions, decisions are reached to in
clude or not to include certain 
items on the agenda of the public 
meeting. Often invited to and attend
ing these meetings are the City Mana
ger, the City Clerk, and other members 
of the City's administration staff. 
Reporters, the minority members of 
the City Council, and the public are 
excluded from these meetings,." 

In determining the application of the Open Meetings 
Law relative to the exemption for political caucuses, the 
courts granted judgment to the minority member of the City 
Council: 

" •.• declaring that the word 'meeting', 
as set forth in section 98 of the 
Public Officers Law, includes the 
gathering or meeting of a public body 
for the purpose of transacting public 
business whenever a quorum is present, 
whether or not a vote of members of 
the public body is taken and whether 
or not minority members of the council 
are excluded and further dec'laring 
that the exemption of a 'political 
caucus' contained in section 103 of 
the Public Officers Law refers to meet
ings at which only political business 
and not public business is discussed 
and the term 'conducting public 
business' within the meaning of the 
open meetings law includes the dis
cussion of any topics that may come 
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before the body at a regular public 
meeting" {i.d. at 668). 

Based upon the holding in-....Sciolin.o, ±t appears that 
any convening of a majority of the members of the County 
Legislature would constitute a "meeting" subject to .the 
Open Meetings Law. However, it is noted that the -.....Sci0li_no 
decision has been appealed and is scheduled for argument 
in the Appellate Division, Fourth Department, on May 5. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jro 

cc: County Legislature 

Sincerely, 
.\ 

{~tj,f,t , 1. ·t~~i(l,,-··-·- --
Robert J. Freeman ---.... .. __ 
E-.xecutive Director 
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Robert J. Whalen 
School Board Trustee 

 
 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Whalen: 

I have received your letter of April 22 and appreciate 
your interest in complying with the Freedom of Information 
Law. 

According to your letter, you are a member of a school 
board which adopted a five dollar charge for school board 
minutes. Based upon your correspondence, it appears that 
the meetings are tape recorded but are never transcribed. In 
order to listen to and obtain a record of meetings, you have 
been.required to pay a fee of five dollars. You have asked 
the Committee to advise you if this charge is legal. 

It is emphasized at the outset that §101 of the Open 
Meetings Law requires that minutes of meetings be compiled. 
Specifically, subdivision (1) of §101 states that: 

"[M]inutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and 
any other matter formally voted upon 
and the vote thereon." 

Moreover, §87(3) (a) of the Freedom of Information Law re
quires that each agency shall maintain: 
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" ••. a record of the final vote of each 
member in every agency proceeding in 
which the member votes .•• " 

As such, a public body in my view has an affirmative duty 
to create minutes and voting records with respect to its 
meetings. Further, a tape recording of an entire meeting 
would not in my opinion constitute minutes as envisioned by 
the Open Meetings Law. 

It is also noted that subdivision {3) of §101 of the 
Open Meetings Law states that minutes are available in 
accordance with the Freedom of Information Law and requires 
that minutes of open meetings be compiled and made available 
within two weeks of the date of such meetings. 

The Committee has recognized that in some instances 
a public body might not meet to approve or make official 
minutes within the periods of time specified in §101(3). 
However, it has consistently been advised that the minutes 
be made available within the prescribed time periods, but 
that they may be marked as "draft", "unofficial", or "non
final", for example. By so doing, the public has the capa
city to learn generally what transpired at a meeting and, 
concurrently, the members of the public body are given a 
measure of protection. 

Second, an agency, such as a school board, in my view 
has the duty to make its records available to any person at 
the location for public inspection designated by the public 
body, regardless of the status of any individual or group 
that might seek access to such records [see~, Burke v. 
Yudelson, 368 NYS 2d 779; aff'd 51 AD 2d 673, 378 NYS 3d 
165]. Therefore, minutes of school board meetings should 
be available to you upon request, regardless of your posi
tion as a member of the School Board. 

Third, you indicated that the School Board has 
established a fee of five dollars to review the tape record
ings of the meetings. Section 87(1) (b) (iii) of the Freedom 
of Information Law states in relevant part that: 
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"the fees for copies of records ••• 
shall not exceed twenty-five cents per 
photocopy not in excess of nine inches 
by fourteen inches, or the actual cost 
of reproducing any other record, except 
when a different fee is otherwise pre
scribed by law." 

Additionally, a governmental unit cannot charge an appli
cant under the Freedom of Information Law for inspection, 
search or research time expended in gathering the requested 
information. Specifically, §1401.8 of the regulations 
promulgated by the Committee states that no fee can be 
charged for the search, inspection, or certification of 
any records. 

It is noted that in a situation in which a copy of a 
tape recording was requested, the court held that personnel 
time and salaries would not be used as the basis for the 
assessment of a fee (see~, Zaleski v. Hicksville Union 
Free School District, Board of Education of Hicksville 
Union Free School, Sup. Ct., Nassau Cty., NYLJ, Dec. 27, 
1978). 

Lastly, as a member of the School Board, it is 
questionable in my view whether you should be required to 
follow the same procedures as members of the public under 
the Freedom of Information Law [see~, Gustin v. Joiner, 
406 NYS 2d 138 (1978)]. 

From my perspective, when a public officer seeks 
information while acting in his or her capacity as a public 
officer, that person should not be required to follow the 
procedures generally applicable to the public under the 
Freedom of Information Law. In such a situation, a member 
of a board, for example, would not be requesting information 
as a nember of the public based upon his or her "right to 
know", but rather as a representative of government who has 
a need to know in order to carry out his or her official 
duties. 

Of course, it should be noted that there may be 
reasonable limitations that may be imposed upon public 
officers. 
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For instance, some records may be exempted from 
disclosure by statutes that permit disclosure only under 
specified circumstances, ~.e., the federal Family Educa
tional Rights and Privacy Act, 20 u.s.c. §1232g). 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

BY: 

PPB:RJF:ss 

cc: School Board 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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Dear Mr. Malone: 

May 7, 1981 

Thank you for your letter of April 14. 

n the.fact!§ 

According to your letter, the committee on the Handi
capped for the Albany City School District ha.cl scheduled a 
meeting during which a resolution concerning tne fun(ling of· 
your child's educational program was to be resolved. Upon 
arriving at the meeting of. the Committee, you were as.lted to 
leave on the ground that another· case was beirng discussed:. 
Upon your return to_ the meeting, you posed ~~veral questlohs 
to the Committee and after "perfunctory discussion•• by. the 
Comtnittee, it voted unanimously_against the position you 
presented. You indicated that in response to·your inqutry 
the Committee admitted that it had discussed yo,ur child'~ 
educational program before you had entered the :toom, but·, 
no vote was taken until you were present. · 

Based on the situation you described., ,_it .ts my 
opinion that the Open Meetings Law may not l),-..V$_ been v.id- . 
lated: however, provisions of the EducatiQn J:.~;~: Jnd regu
lations promulgated by the United States D.epa:rttnent of 
Education were likely violated. 

First, §103 (3) of the Open Meetings 'LaW'.:$)rovides ._.thati·· 
discussion of "any matter made confidential by federalc· or 
state law" is exempt from tb,e Open :Meetings Law arid falls 

- I -
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outside its scope.. Since recordsr relat:t"lfe tc, h,a~1c~Jptid , . 
children are con:&idential pursuant to the Ech1qeiti6d of tne: 
J:iand~capped Act {Publi9 Law 9 4-14 2) , ant , discul!J~ion 'of a. ii: .·. . 
handicapped child by means of recor~s related t~t ,f::he ·. ,dh,114.: , 
would be confidential and. therefore oµtsi.d• tf! 'scope ~.'.,th, . 
Open Meetings t.aw. I bell.eve th~t this intert,t•~tton,:•oul« 
be. accurate even though you as a Ji:)a;rent: have theJri'qhti ·to . , 
be present during discussions rega,r(l~ng your ch:Lll'l ••'•;,.l!~ , 
as the right to review records ~ertai!ning: ,'.-po ¥()Ur •cl?.,J\~i./.: .•· • 

,. •,:·~;··.·J: ' ' ' f' j, •"•(· : ',, 

Second, despite 'the exe~~ion 'frtn:11 'the 0p$ti ,,,{· _. 
taw, as noted earlier, §4402 (3) {e:) of the New t'Q;'#k Edu 
tion L.aw directs that a cornmi ttee on .. :tlle handlo.~.ed g 
notice to parents when evaluations o.f a cbiild' s .seluoat 
pl.l'cement will be disqussed, and in ad·etiti1i>n,. su,¢h ~ :CQ•i 
mittae is. required ·to provide the pa.rent# wJ~:hi :tbe 1.pppqt;f u .', :"-, 
;t.unity to . adctress t~e conuni ttee.; P'Qttbier r, : $J,0O ••/4.hj}(~ ),':;,} I).'•' •'· ;:s('i:..if• 
iii) .of the regulations prom':llgate~ ~:y. the, 'tomm:t-lU.qne~ ... ~:i , , )tJ:>' 
Jducatio.n implicitly r•quires· that. a .i;,ar~ntbe pi~i~.i,, .. ·, \I; 
:t;o attend conferences wheneiter poJ;Jsibl~ ~ A.$ .sµc;:h, ;:t ;fielt~e' 1

':1;l}f• •. , 
: tjia t th~r:e is an · intent in liew . York ... ],;~w '. ~(:)" entl~:t$.f~;,.,ar~f) . t } o"t{· 
ents to participate in the :meetings and ,de~.!J?EUi•&·tJ,q111,t@.f ,.;s\.: 1 )r·y,,,,, 
committee on the handicap~~d . ' '· r1·1 ' ' ' ,· ;;:; '•'/J :' .. ,,wr.. ,, i' )~. 

. · .•.··.· . . .. . . , • · . : i • ·· .· .. ·· .. . .. . ~i·if;.· .. • ... •I,. ::t,~ ,,t::i}t~i·~}(;;.,,;)t<t{/1i:i:1 Third, as ~ ~9%'143:,tio~ pr~edent ~i'Jh@ ·~~~~».;: Jf,t}+1·, ,:;::}1: 
funds unc!er the Education of thE!l Handic.pp'd ~¢.11,, •~~ ,:1,1;;\;;, ,; . 

a. nd sch·o.· ol dis.tr .. iet.s t. h. ':t re.ce···i··Ve .. £. ' .. \:4.~. i. ···rt. g .. ·;
1

•".•.itll .... ·.'.:t()i1~.·: .. ~ .... '.:.ct.'~ .. ! ... · .. ·· ••·· ai:-e. :required to comply.with. th~ \~gu\.ationf'.]~:dOP~ '.~f"' , 
Department of Educat~9fi,. (formerl:X,th• :Ocl!P~~J:l~ A>f. '.le~ , .. ·•• .· .1, 

:Edu<?ation 8;nd. welfare). In ;fart,, 1~2~~; .• 34,tt!-J\.C?~,!, th~ ,;1:~~iit/;.'J.:.> 
lations states th.~~• , ·. . . ·•· . . . •·· /": .. • , , .\+ ;; :~

17
/{;;,\ _; /i';\,/

11;.(\/iii•i;tr~r:f(} 
"(1a); Eaah 'public agat1Cy ,J!ihall" :.~~,•,,:·:''(:''i",1''/ ,::,:· ·, /i•f'•,~.l11Hf~~'f:}•Wt 
:.:. · ·' ,'. •: .. · .. ,·. ,. 'ii: · ,·. ·.;,·· ·.. :; ,,b·,·_::-; •. ~.11:;~:·'Ji<f;·:.·.·;. .. ;,·\\::'-,,;~ift5,'~i1i.( ,.'3"x./r;1\; 

;st,eps to. :1q.1sure that\piie OX'. C!),:n .. 1~~ :1.•,t . '\'!1,;;11;:, •: .. ;·:,···.'J\ ·, i, 
•. the , .. ~aren,,,,

1
.of the .. h~ri~~~a~pe4.,;~~~~ft1},};; .. J :1 tft){':•~1l/:f\/·'•>1);· 

.are .. prfitseet:. a.t:., each ~•t!l.f19':, .. ,9,f ax-• .. ,,,I:A;,f; '.:;, /,'.'/ tl· ih '· •;,, ,); 
afforded>~e. opportunity to. p .. ~.'t; fei:~ .. ff;:j-'.tl?JJis:;f:,,,\;: ,.Jt 

The reguta tions' ills~ . ;t$qi)ire · a :cfud;l/t#~ : ;~: Jhe . h•~;:~: \'.~
1
!.;7:"{\ 

to take num~rous steps to eneuftrt. \:fi;e a1iteri,4a~ce ~(·a , ·.· . . . 
or parents at .the .~~iing; only,,.when lrc~irinlittji~'tl'.ij,·:µ ·· ... 1,t~·. :: .. {1: 
to convince th& •P•r•nt• tbilt ttitY shou1~ J:$♦. Pt•*ett~ ,ij • :> ,·!J{1:·H/.1 :rt 
,c':'-n docuinent such e~~prts ·can ~he ·~etittg b~ iCD~1?~!~4:f,:/J:'1;}J;J·.,·'.;t 
without the,11. · , t · · · ·, ,., 
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In view of the direction given in the regulations 
quoted above, it.is clear that a public agency, such as the 
Committee on the Handicapped, must make efforts to ensure 
that parents may attend meetings and that parents are fully 
aware of any discussions and deliberations that transpire 
at the meetings. 

In sum, in my opinion, your exclusion from the 
meeting during which the issue of the funding of your 
child's educational program was discussed appears to have 
violated the New York Education Law and regulations, as 
well as the regulations promulgated by the United States 
Department of Education. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

BY: 

PPB:RJF:ss 

cc: Corr1mittee on the Handicapped 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to·the Executive 

Director 
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Patricia Cullen 
 

  · 

Th.e ensuing advisory"-opinion is based solely"upen·-the,facts 
presented in your correspondence. 

Dear Ms. Cullen: 

I have received your letter of April 24, which raises 
several questions regarding the implementation of the Open 
Meetings Law (see attached) by the Brentwood Union Free 
School District . 

The first item to which you made reference concerns 
the use of a printed agenda by the School District, a copy 
of which you enclosed with your correspondence. You have 
indicated that the agenda sets forth titles for discussion 
topics, but that it is not reflective of the subject mat
ter actually discussed at a meeting. In this regard, there 
is no provision of law of which I am aware that requires a 
public body to distribute an agenda that identifies topics 
to be discussed, either in advance of or at the time of a 
meeting. Therefore, it is more than likely that the dis
cussion matter of a particular meeting may not in every 
case conform to the topics as indicated on an agenda • . 

Additionally, you wrote that a period of thirty; 
minutes is scheduled for questions from the audience to be 
answered regarding agenda items. Based upon experience at 
School Board meetings, you expressed a belief that questions 
are taken from the audience in an unfair manner, for the 
same people are repeatedly "ignored". While the Open 
Meetings Law states that the public has the right to attend 
and listen to the deliberations of public bodies (See §95), 
it is silent with respect to public participation. However, 
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if a public body determines to permit public participation, 
it may do so based upon reasonable rules that treat all mem
bers of the puolic equally. 

Second, you made reference to the executive session 
scheduled in advance of the regular Board meeting as indi
cated in the enclosed agenda. According to your letter, 
these executive sessions were in the past held after the 
regular meeting, but they have recently neen held the 
evening before the regular meeting. In this regard, I 
believe that the so-called "executive session" identified 
in the agenda attached to your correspondence is required 
to be convened as an open meeting. The definition of 
"meeting" was interpreted by the state's highest court to 
include any convening of a quorum of a public body for the 
purpose of discussing public business, whether or not there 
is an intent to take action and regardless of.the m~nner in 
which a gathering may _be characterized lsee'--Grange,C&unty 

-PuslieatiORS,V~ ~onnc~..il of the City of Newbur§h, 60 AD 2d 
40§,· aff'd ts NY 2d 9~7 (1978)]. Further, §9 of the Law 
requires that notice of the time and place of all 1neetings 
be given to the news media (at least two} and posted in one 
or more designated, conspicuous public locations, prior to 
all meetings, whether they are characterized as regular, 
special or otherwise. 

It is also important to emphasize that §97(3) of the 
Open Meetings Law defines "executive session" to mean that 
portion of an open meeting during which the_public may be 
excluded. In addition, §100(~} of the Law sets forth a 
procedure that must be followed by a public body before it 
may enter into an executive session. In relevant part, 
§100(1) states that: 

11 {UJpon a majority vote of its total 
membership, taken in an open meetin~ 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the oelow enumerated purposes 
only, provi<led, however, that no 
action by formal vote shall be taken 
to appropriate public moneys ••• " 
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In view of the foregoing, it is clear that a motion to 
enter into executive session must be made during an open 
meeting. Further, such a motion must identify ±n general 
terms the subject or subjects to be considered in execu-
tive session and it lttl.ls,t Be carried by a -majo:rity ,vote of 
the total membership of a public body. Consequently) it is 
clear that an executive session is not separate and distinct 
from an open meeting, but rather is a portion thereof, More
over, from a technical point of view, I do not believe that 
a public body can schedule an executive session in advance 
of an open meeting, for it cannot he known whethe,r a motion 
to enter into an executive session will indeed be ca,rried 
by a majority of the total -membership of a puBli'C body. 

Further; it is important to point out that a public 
body may not enter into executive session to discuss, the 
subject matter of its- choice. On the contrary; paragraphs 
(a} through {p..} of §100 ClI of the Law specify and limit the 
subjects that may appropriately be consHiered during an 
executive session. In my view, a discussion of.matters 
concerning employees or "personnel" in general would not 
constitute an appropriate ground for executive session, 
The so-called "personnel" exception for executive session, 
as amended on October 1, 1979; permits a public body to 
enter into an executive session to discuss: 

" ••• the medical, financial, ,creq:L:t or 
employment history of a"falS'.tic_ula_r"per
son or corporation, or-matters leading 
to the appointment, employment; promo
t~on ! demotion, di'sc ip 1 ine, <su~:r~n~:ton t 
d1sm1'ssal or removal of a,~art:1'~iJst._r 
person or corporation ••• " empfiasi·s 
added) !see Open Meetings Law, s·100 (lf 
(f)J. 

Consequently, §100 UI (f I of the Law may be cited as the 
basis for an executive session to discuss employee matters 
only when the di-scussions pertain to _ a "particular" person 
in relation to the subjects identified in that provision. 
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I hope that I have been of some assi·stance, Should 
any further questions arise; please feel free to contact 
me. 

PPB:RJF:ss 

Enclosure 

cc: School Board 

BY: 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear M.r. Bluth: 

Your letter of March 17 addressed to Theodore Berns 
of the Department of.Audit and Control has been forwarded 
to the Committee on Public Access to Records. This office 
received your correspondence on May 5. Please accept my 
apologies for the delay in response. 

According to your letter, the Common Council of the 
City of Dunkirk requested that you obtain an opinion "re-
garding the use of City facilities by private, politically 
oriented organizations". Specifically, following_a meeting 
held in a City fireball by the Dunkirk Citizens' Action 
Board, Inc., a not-for-profit corporation, during w~ich the 
Board excluded a college newspaper reporter, the Mayor 
stated that the Board could no longer use City facilities 
unless its meetings were open to the public.. You have 
asked whether the Citizens' Action Board may call "exec
utive sessions" or otherwise exclude the public from meet
ings conducted at City facilities. 

As you may be aware, an advisory opinion raising 
similar issues was prepared at the request of Joseph Carrus, 
research director of the Citizens' Action Board. A copy 
of that opinion was sent to the Mayor of the City of Dun
kirk. Nevertheless, I would like to offer the following 
observations. 



I 

\ 

Michael B. Bluth 
May 12, 1981 
Page -2-

It is noted that §97(2} of the Open Meetings Law 
defines "publi<? b'ody" to include: 

" ..• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other sim
ilar body of such public body". 

Based upon the materials attached to your letter, the 
Citizens' Action Board neither conducts public business nor 
does it perform a governmental function. Consequently, in 
my view, the Board need not conduct its meetings in accor
dance with the provisions of the Open Meetings Law, but 
rather with the provisions of the Not-for-Profit Corpora
tion Law. 

Assuming that the Board in question is not subject 
to the. Open Meetings Law, there is no provision of law of 
which I am aware that would provide it with the right to 
meet on City or other public property. Therefore, if the 
City ~llows the Board to meet in City facilities, I believe 
that it may impose conditions upon the use of its facilities 
by non-governmental groups. 

As you indicated in your letter, Mr. Kalteaux of the 
Department of Audit and Control stated that §414 of the 
Education Law might be useful in terms of direction. The 
cited provision in relevant part states that school district 
property may be used for particular functions, including 
meetings of a civic nature that pertain to the welfare of 
the community. However, such functions must be "non
exclusive" and open to the general public. 

While there ls no similar provision of law with 
which I am familiar that is applicable to a city, it 
would appear that the City of Dunkirk could adopt a similar 
requirement by means of policy, ordinance or local law. 
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In sum, first, the Citizens' Action Board in my 
opinion, falls outside the scope of the scope of the Open 
Meetings Law. ·Therefore, it is not in my view required to 
permit the public to attend its meetings. Second, I do not 
believe that the City of Dunkirk is required to permit the 
Citizens' Action Board to use City facilities for its 
meetings. And third, if the City chooses to permit the 
use of its facilities for meetings of non-governmental 
groups, I believe that it may do so with restrictions 
concerning, among other factors, the ability of the public 
to attend such meetings. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Adam F. Ciesinski 

Sincerely, 

Robert J. Freeman 
Executive Director 
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William A. Toomey, Jr. 
Toomey and Dorfman 
Attorneys and Counsellors at Law 
11 North Pearl Street 
Albany, New York 12207 

The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Toomey: 

I have received your letter of May 1. 

You have raised questions concerning: 

" ..• whether or not hearings before a 
Referee regarding a claimant, under 
the Worker's Compensation Law, are 
quasi-judicial hearings which can be 
closed to all, but parties to the 
individual hearing upon the request 
of the claimant". 

In addition, you requested an opinion "on whether or not 
the type of hearing referred to above is a matter of public 
concern- that should be opened to the public". 

The hearings to which you made reference are not in 
my opinion subject to the Open Meetings Law and, therefore, 
need not be open to the public. 

First, §97(2) of the Open Meetings Law defines "public 
body" to include: 
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" •.• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other sim
ilar body of such public body". 

In this regard, since a referee is a single individual 
rather than an "entity" consisting of two or more members, 
no public body would be present. Consequently, I do not 
believe that the Open Meetings Law would be applicable to 
the hearings in question. 

Second, §103'(1) of the Open Meetings Law exempts 
from its provisions "judicial or quasi-judicial proceedings ••• " 
Based upon a definition of "quasi-judicial" and the direction 
provided by the Workers' Compensation Law, as well as the 
rules promulgated thereunder, it appears that a hearing con
ducted by a referee could be characterized as "quasi-judi
cial". Specifically, according to Black's Law Dictionary, 
"quasi-judicial" is: 

"[A] term applied to the action, discretion, 
etc., of public administrative officers, 
who are required to investigate facts, 
or ascertain the existence of facts, and 
draw conclusions from them, as a basis 
for their official action, and to exer-
cise discretion of a judicial nature". 

Based upon a review of the Workers' Compensation Law, §20, 
and §§16, 17 and 25 through 27 of the rules promulgated 
thereunder, it would appear that each of the conditions 
precedent to finding that a hearing is "quasi-judicial" 
would be met in the case of a hearing conducted by a 
referee. 

Third, even if the provisions of the Open Meetings 
Law were fully applicable, it would appear that the public 
could nonetheless be excluded from a hearing. Section 
100(1) (f) of the Open Meetings Law permits a public body 
to enter into an executive session to discuss: 
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"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation ••• " 

A hearing would presumably focus upon the medical and/or 
employment history of a particular individual. As such, an 
executive session could likely be convened even if the 
hearings in question were subject to the Open Meetings Law. 
It is reiterated, however, in my view, that a hearing be
fore a referee would fall beyond the scope of the Open 
Meetings Law, for no public body is present and because 
of the quasi-judicial nature of such a proceeding. 

I hope that I have been of some assistance. Should 
any further questibns arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

l~t-1.~ 
Robert J. Freeman 
Executive Director 
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119 Washington Avenue 
Albany, NY 12210 

May 21, 1981 

:he ensuin? advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Galligan: 

I have received your letter of April 20 in which 
you requested reconsideration of an advisory opinion 
rendered recently at your request regarding the status 
of a compulsory arbitration hearing under the Open Meet-
ings Law. 

According to your letter, it is your contention 
that the portion of the compulsory arbitration hearing 
described in Civil Service Law, §209(4) (cj(iii), during 
which a three person panel receives evidence on matters 
that are the subject of a labor dispute between a public 
employee and the employee organization, should be open 
to the public under the Open Meetings Law. Additionally, 
you have equated that portion of the compulsory arbitra
tion hearing with the legislative public hearing required 
by Civil Service Law, §209(3} (c}, and that portion of a 
public hearing where evidence is tak~n by a zoning board 
of appeals. 

I would like to offer the following observations 
with regard to your comments. 
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It is noted at the outset that there appears to 
be no definitive judicial interpretation characterizing 
the status of a compulsory arbitration panel. In fact, 
in a concurring opinion, Judge Fuchsberg of the Court of 
Appeals discussed the delegation of powers by the Legis
lature to a compulsory arbitration panel and found that 
such powers may be "partly legislative, partly judicial, 
and partly administrative, they It\ay eve~,be,,4e~c~ibed 
as sui generis Isee City of Amsterdam v.,Helms1e1, 37 
NY ~19, 35 {1975)]. Due to the absence of a c ear 
judicial determination on the subject, the status of 
the panels in question under the Open Meetings Law is 
conjectural. However, it is my opinion that such panels 
function in a quasi-judicial manner and therefore are 
exempt from the Open Meetings Law for the reasons des
cribed in the ensuing paragraphs. 

First, as indicated in my earlier opinion dated 
April 6, it is my view that the arbitration process in 
which a compulsory arbitration panel engages is similar 
to the activities described in legal dictionary defini
tions of "hearing" and "quasi-judicial". Furthermore~ 
the following definition of "arbitration" bolsters this 
contention: 

"The submission for determination 
of disputed matter to private un
official persons selected in manner 
proceed by law or agreement ••• the 
substitution of their award or 
decision for judgment of a court". 
(see Black's Law Dictionary, Revised 
Fourth Edition, 1968}. 

From my perspective, the term "arbitration" infers an 
activity of a quasi-judicial nature. In the case of 
your inquiry, the three arbitrators that comprise the panel 
do not merely "hear" the disputed conditions of employment 
which have led to an impasse, nor is their authority limited 
to the making of recommendations, On the contrary, the 
panel is required by statute to "make a just and reason.
able determination of the matters in dispute" {Civil 
Service Law, §209(4l(c)(vl] and to specify with parti
cularity the basis for its determination. 
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Second, the legislative hearing that you equated 
with the compulsory arbitration hearing does not include 
the corresponding statutory authorization to compel the 
production of additional evidence or hear testimony on 
all matters relating to a dispute. The legislative body 
is authorized to conduct a public hearing to give the 
parties to the dispute an opportunity to explain their 
respective positions regarding findings of fact and 
recommendations reported by the fact-finding body to the 
chief executive officer of the government involved, In 
essence, the public hearing of the legislative body is 
restricted to a review of the report of the fact-finding 
body. Contrarily, the compulsory arbitration hearing 
legislation authorizes the panel to hear,all. matters 
related to the dispute and even refer issues back for 
further negotiations upon joint request of the public 
employer and the employee organization. That type of 
authority would appear to indicate a wide latitude of 
discretion statutorily vested in the panel that may be 
distinguished from the limited authority of a legisla
tive body in relation to a public hearing. 

Third, as previously noted in our correspondence, 
the absence of the adjective "public" from the arbitration 
panel hearing section of the law would appear to indicate 
that the Legislature intended to differentiate between 
the panel and the legislative body which is required to 
hold a "public hearing". Similarly, the panel's deter
mination is "final and binding" 1§209 (4} (c) (vilTt while 
no similar provision, however, is applicable to the leg
islative body's action taken subsequent to public hear
ings. Given the differences between the arbitration 
panel's hearing and the legislative body's public hearing, 
it is likely that the Legislature intended to distinguish 
the functions of these two types of hearings. 

Lastly, you ~ndica\ed the _bel~ef, that_ t~e j_4d\~tal 
interpretation in- O:aR~e, County,P~b'li~a~ons v. ,cQ,.u~cs..1. 
of the Cit;{ of Newbur9 ~ [60 AD 2a 4cf9,""af"f 'd 45 NY 2d 947 
{1978)], reinforces your position that an arbitration 
panel hearing is comparable to that portion of a zoning 
board of appeals meeting wherein evidence is heard at a 
public hearing. In my view, the procedures of a zoning 
board of appeals are not directly applie:ab~e ,\O thpse ,_of _ 
an interest arbitration hearing. In-,Orange ,County, sul'ra, ' . . . ' . 
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the Appellate Division, Second Department, specifically 
noted that the portion of a city zoning board of appeals' 
meeting wherein evidence taken during a public hearing 
is weighed or deliberated is judicial in nature, as it 
affected the rights and liabilities of individuals 
(Qr·an<~e Countj", 90, su12raJ, despite the fact that the 
ev!aence was obtained at a public hearing, 

In sum, it is my view that a compulsory interest 
arbitration panel hearing is exempt from the provisions 
of the Open Meetings Law due to its quasi-judicial nature 
and due to the distinctions in legislation between such 
a panel and the direction provided in Civil Service Law, 
§209 (31 Cel Ciiil • 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

BY: 

RJF :PPB: jm 

Sincerely; 

ROBERT J, FREEMAN 
Executive Director 

.~ ~.,...,t .. ✓-R ,?/) &-"'··.~~ Pamela Petrie Baldasaro 
Assistant to the Executive 
Director 
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The ensuin~ advisory 9Einion is based"S0le·iy u;eon" th.e·, facts 
;eresented in y0ur corr~spondence,- _ · · 

Dear Ms, Donnan and Sr. Principe: 

I have received your letter of April 27, which 
arrived at this office on May 19. 

You have raised questions regarding the implemen
tation of the Open Meetings Law by the Board of Educa
tion of the City School District of the City of Albany, 
Specifically, you have indicated that when you and others 
with handicapping conditions attempted to attend a/meet
ing of the Board to learn of a report issued with respect 
to a program for handicapped children in the Albany 
schools, you discovered that you "would have had to ascend 
some 46 steps." Since you were in wheelchairs, it was 
impossible to attend the meeting, 

You have asked for an opinion regarding the re
sponsibility of the Board of Education in this matter. 

As you are aware, §98 (:b) of the Public Officer~ 
Law, which is commonly known as the Open Meetings LawJ 
states that: 

"IP]ublic bodies shall make or cause 
to made all reasonable efforts to en
sure that meetings are held in facili-
ties that permit barrier-free physical 
access to the physically handicapped, 
as defined in subdivision five of sec
tion fifty of the public buildings law." 
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I would like to make several observations with respect to 
the language quoted- above. 

First, it is clear that the cited provision imposes 
no obligation upon· a pu:blic body to const'.l!uct a new ,faci
lity or reconstruct or renoyate an existing facility to 
permit barrier-free access to_physically handicapped per
sons. 

Second, the Law ·aoes, however impose a responsi
bility upon a public body to make "all reasonable efforts'' 
to ensure that meetings are held in facilities that permit 
barrier-free access to physically handicapped persons. 

Third, as a consequence, I believe that if a school 
board has the capacity to hold its meetings in a number of 
locations, the meetings should be held·in the facility 
that is most likely to accommodate.the needs of persons 
with ru:i.nd±capping eonditions, 

Under the circumstances, I believe that the School 
District maintains a number of buildings that would better 
accommodate handicapped persons than the facility that 
you described, which, to reiterate, requires that some 
46 steps be ascended in order to attend a meeting, For 
instance, unless I am mistaken, entry into Albany High 
School can be accomplished without climbing any steps. 
Similarly, I believe that there are other buildings main
tained by the Schoool District that would provide easier 
access to physically handicapped persons than the site 
of the meeting that you sought to attend. 

Lastly, in order to assist you and apprise the 
Board of Education of its responsibilities under the Open 
Meetings Law, a copy of this opinion will be sent to the 
Board, Perhaps the opinion will lead to a change in 
policy by the Board that will result in a different choice 
of location for its meetings in order to enable many per
sons with handicapping conditions to attend, 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: School Board 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. James Reary 

May 26, 1981 

Conboy, McKay, Bachman & Kendall 
407 Sherman Street 
Watertown, New York 13601 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Reary: 

I have received your thoughtful letter of May 11 
and appreciate your interest in complying with the Freedom 
of Information and Open Meetings Laws. 

You have indicated that you are Counsel to the 
Jefferson County Industrial Development Agency (the "IDA") 
and that a number of questions have arisen with respect 
to access to its meetings and records, particularly with 
respect to the promotion of new industry in the County. 
You have contended that, for the IDA to function effectively, 
it must have the capacity to maintain the confidentiality 
of records that identify new industries with which dis
cussions have been initiated. 

With regard to your first area of inquiry, I would 
like to offer the following observations and comments. 

It is noted at the outset that the IDA is in my 
view both an "agency" subject to the Freedom of Informa
tion Law and a "public body" subject to the Open Meetings 
Law. 

Section 86(3) of the Freedom of Information Law 
(Article 6, Public Officers Law) defines "agency" to 
include: 
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"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state of any one or more 
municipalities thereof, except the 
judiciary or the state legislature." 

Since an industrial development agency is a "government 
entity" performing a governmental function for a munici
pality, it is in my view clearly an "agency" subject to 
rights of access granted by the Freedom of Information Law. 

Section 97(2) of the Open Meetings Law as amended 
defines "public body" to mean: 

"any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a govern
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law, or committee or sub
committee or other similar body of such 
public body." 

Further, §856(2) of the General Municipal Law, which con
cerns the organization of industrial development agencies, 
provides that such an agency "shall be a corporate govern
mental agency, constituting a public benefit corporation". 
Since §66 of the General Construction Law defines "public 
corporation" to include a public benefit corporation, such 
as an industrial development agency, the corporate boarq 
of directors of an industrial development agency is an en
tity which consists of at least two members, is required to 
act by means of a quorum (see General Construction Law, §41) 
and performs a governmental function for a public corpora
tion. Therefore, it is a "public body" as defined by §97 
(2) of the Open Meetings Law. 
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With respect to access to records, as you are aware, 
the Freedom of Information Law is based upon a presumption 
of access. Stated differently, all records of an agency, 
such as the IDA are available, except to the extent that 
records or portions thereof fall within one or more grounds 
for denial appearing in §87(2) (a) through (h) of the Law. 

Under the circumstances, I can envision three possi
ble grounds for denial. However, in all honesty, the 
extent to which any of the grounds for denial might appro
priately be asserted is questionable. 

One ground for denial of potential relevance is 
§87(2} (c}, which states that agency may withhold records 
or portions thereof which if disclosed would "impair pre
sent or imminent contract awards ••• " From my perspective, 
it is doubtful that the cited provision is applicable, 
because the situation that you described does not likely 
deal with a contract award. 

A second ground for denial that may be relevant is 
§97(2) (d}, which states that an agency may withhold trade 
secrets or other information maintained for the regulation 
of commercial enterprise when disclosure would cause sub
stantial injury to the competitive position of the sub
ject corporation. 

In my view, it is possible that the cited provision 
may appropriately be cited with regard to at least some of 
the records with which you are dealing. Further, it is 
possible that even the disclosure of the identity of a 
corporation considering locating in Jefferson County might 
constitute a trade secret, for disclosure might give an 
advantage to competitors. Other information concerning 
the particulars of a corporation, such as its financial 
background and strengths and weaknesses might also if 
disclosed cause substantial injury to its competitive posi
tion. 

It is noted that the standard found within §87(2) 
(d) is flexible and that it might be asserted properly 
in some cases and inapplicable in others, depending upon 
the nature of the corporation, its business and the factual 
circumstances of the situation. 
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A third potential ground for denial is §87(2) (g), 
which states that an agency may withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data: 

ii. instructions to staff that 
affect the public; or 

111. final agency policy or de
terminations ••• " 

As the language of the statute indicates, §87(2) (g) is 
applicable to communications between agencies as well as 
those between representatives of a single agency. Con
sequently, letters, memoranda and similar information 
communicated among representatives of the IDA and its 
staff would constitute intra-agency materials. It is 
emphasized, however, that §87(2) (g) contains what in 
effect is a double negative. While inter-agency and intra
agency materials may be withheld, portions of such mater
ials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policy or determinations must be made available. 
Conversely, portions of inter-agency or intra-agency 
materials that are reflective of advice, recommendations, 
suggestion, impression and the like might justifiably be 
withheld. 

Your second question concerns the status of three 
advisory committees designated by the IDA to assist its 
members in their deliberations. You have indicated that 
the committees have no authority to act, but rather have 
only the authority to recommend. Since the committees 
are advisory, you wrote that you have suggested that 
their meetings are not subject to the Open Meetings Law. 

With all due respect to your position, I must dis
agree. 

Although the status of advisory committees was 
questionable under the Open Meetings Law as originally 
enacted, amendments to the Open Meetings Law that became 
effective on October 1, 1979, in my opinion make clear 
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that advisory committees are subject to the Law in all 
respects. In fact, the definition of "public body" quoted 
earlier now makes reference to "committee or subcommittee 
or other similar body" of a public body, such as the board 
of directors of an industrial development agency. Moreover, 
in the earlier discussion of the status of an industrial 
development agency under the Open Meetings Law, a rationale 
concerning the coverage of an industrial development 
agency board of directors was presented under the defini
tion of "public body". I believe that the same rationale 
would apply to committees created by an industrial develop
ment agency. Consequently, I believe that the committees 
to which you made reference are subject to the Open Meet
ings Law. 

Your last question concerns applications that must 
be filed with the IDA by a prospective industry. Your 
question is whether the applications are available to the 
public "on demand before the Agency has had an opportunity 
to act on them at one of its meetings" (emphasis yours). 

In this regard, I would like to offer two points. 

Under the Freedom of Information Law and the regu
lations promulgated by the Committee (see attached), which 
govern the procedural aspects of the Freedom of Information 
Law, an agency is required to respond to a request made 
in writing within prescribed time limits. Specifically, 
§89(3) and §1401.5 of the Committee's regulations provide 
that an agency must respond to a request within five 
business days of the receipt of a request. The response 
can take one of three forms. It can grant access, deny 
access, and if so, the denial should be in writing stating 
the reasons, or the receipt of a request may be acknowledged 
in writing if more than five days is necessary to review 
or locate the records and determine rights of access. 
When the receipt of the request is acknowledged within 
five business days, the agency has ten additional days 
to grant or deny access. Further, if no response is 
given within five business days of receipt of a request 
or within ten days of the acknowledgment of the receipt 
of a request, the request is considered "constructively" 
denied [see regulations, §1401.7(b)]. 
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In view of the foregoing, assuming that an agency 
acknowledges the receipt of a request on the fifth busi
ness day after receipt of a request, it may take up to fif
teen business days to respond initially to a request. 

It is important to point out, however, that any re
cords in possession of an agency are subject to rights of 
access granted by the Freedom of Information Law as soon 
as they come into to possession of the agency [see defini
tion of "record", §86(4)). Consequently, if, for example, 
the IDA does not meet for a lengthy period of time, a 
determination to disclose or withhold may have to be made 
before the Board has an opportunity to meet. 

Further, as indicated earlier, one of the grounds 
for denial in the Freedom of Information Law concerns trade 
secret information which if disclosed would cause substan
tial injury to the competitive position of a particular 
corporation. It is possible that certain aspects of the 
application might be withheld until a determination regard
ing the application has been made. For instance, the 
trade secret exception might be applicable with respect 
to the list of business suppliers, major customers, the 
types of markets served, the corporation's terms of sale 
as well as financial information. In addition, there are 
aspects of the application which if disclosed might con
stitute "an unwarranted invasion of personal privacy" and 
therefore be deniable under §87(2) (b) of the Freedom of 
Information Law. For instance, it is possible that dis
closure would result in an unwarranted invasion of personal 
privacy with respect to the addresses, social security 
numbers and other business affiliations of officers and 
directors. 

Lastly, it is possible that there may be a ground 
for executive session with respect to some of the deliber
ations of both the IDA and its committees. 

For instance, §100(1) (f) of the Open Meetings Law 
permits a public body to enter into an executive session 
to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation .•• " 
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Although the language quoted above is cited most often 
with respect to matters concerning "personnel", it also 
applies to discussions dealing with a corporation. In 
my view, it is likely that many of the discussions of an 
industrial development agency deal with the financial 
or credit history of a particular corporation. Therefore, 
to that extent, an executive session could in my opinion 
justifiably be convened. 

Another ground for denial that might conceivably 
be cited is §100(1) (h), which states that a public body 
may enter into an executive session to discuss: 

"the proposed acquisition, sale or 
lease of real property or the pro-
posed acquisition of securities, 
or sale or exchange of securities 
held by such public body, but only 
when publicity would substantially 
affect the value thereof." 

If, for example, the County is purchasing, selling, or 
leasing its real property, and if disclosure would sub
stantially affect the value of the property, an executive 
session could in my opinion be convened. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

M1-1.f;u,_ 
Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Kramer: 

I have received your letter of May 14 and appre
ciate your interest in complying with the Open Meetings 
Law. 

Your initial area of inquiry concerns the require
ments for holding an "executive session". 

First, the phast "executive session" is defined in 
§97(3) of the Open Meetings Law to mean a portion of an 
open meeting during which the public may be excluded. 

Second, §100(1) prescribes a procedure that must 
be followed by a public body before it may enter into an 
executive session. Specifically, the cited provision 
states in relevant part that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a pub
lic body may conduct an executive 
session for the below enumerated pur
poses only, provided, however, that 
no action by formal vote shall be 
taken to appropriate public moneys ••• " 
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In view of the foregoing, it is clear that a public body 
must take three steps before it may enter into an execu
tive session. A member of a public body must make a 
motion to enter into an executive session during an open 
meeting; the motion must identify in general term~ the 
subject matter sought to be discussed during an executive 
session; and the motion must be carried by a majority 
vote of the total membership, notwithstanding the absence 
of members or vacancies on a public body. Section 100(1) 
also makes clear that an executive session is not separate 
and distinct from an open meeting, for an executive 
session may be conducted only after an open meeting has 
begun. 

Your next area of inquiry concerns the maintenance 
of minutes. In this regard, §101 of the Open Meetings 
Law provides minimum requirements concerning the contents 
of minutes. 

With respect to open meetings, §101(1) requires 
that minutes of open meetings: 

" .•• shall be taken at all open meet
ings of a public body which shall 
consist of a record or summary of 
all motions, proposals, resolutions 
and any other matter formally voted 
upon and the vote thereon." 

Section 101(2) concerns minutes of executive sessions. 
It is noted that a public body may generally take action 
during a properly convened executive session, so long as 
the action does not involve the appropriation of public 
monies. Assuming that action is taken during an executive 
session, minutes reflective of that action must 

" ... consist of a record or summary 
of the final determination of such 
action, and the date and vote 
thereon ••. " 

Consequently, minutes of both open meetings and executive 
sessions are required to include reference to any action 
taken at a meeting by a public body. 

It is important to point out that the law concerning 
the capacity to take action during an executive session 
differs with respect to public bodies in general as opposed 
to school boards. School boards must in my view vote in 
public in all instances, except when a vote is taken pur
suant to §3020-a of the Education Law concerning tenure. 
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Section 105(2) of the Open Meetings Law states that: 

"[A]ny provision of general, special 
or local law ••• less restrictive with 
respect to public access than this 
article shall not be deemed super-
seded hereby." 

In this regard, §1708(3) of the Education Law, which per
tains to regular meetings of school boards, states that: 

"[T]he meetings of all such boards 
shall be open to the public but the 
said boards may hold executive 
sessions, at which sessions only 
the members of such boards or the 
persons invited shall be present." 

While the provision quoted above does not state specifically 
that school boards must vote publicly, case law has held 
that: 

" ••• an executive session of a board 
of education is available only for 
purposes of discussion and that all 
formal, official action of the board 
must be taken in general session 
open to the public" [Kursch et al v. 
Board of Education, Union Free School 
District #1, Town of North Hempstead, 
Nassau County, 7 AD 2d 922 (1959)]. 

Moreover, in a more recent decision construing subdivision 
(3) of §1708 of the Education Law, the Appellate Division 
invalidated action taken by a school board during an execu
tive session [United Teachers of Northport v. Northport 
Union Free School District, 50 Ad 2d 897 (1975)]. Conse
quently, according to judicial interpretations of the Edu
cation Law, §1708(3), school boards may take action only 
during meetings open to the public. 

Since §1708(3) of the Education Law is "less restric
tive with respect to public access" than the Open Meetings 
Law, its effect is preserved. Therefore, in my view, school 
boards can act only during an open meeting. 
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Further, §101(3) of the Open Meetings Law requires 
that minutes of open meetings be compiled and made avail
able within two weeks of such meetings. Minutes of execu
tive sessions must be compiled and made available within 
one week of the executive sessions to which they relate. 

You have asked whether a meeting can be called 
without "reasonable public notice". In my view, every 
meeting, whether regularly scheduled, emergency, or 
otherwise, must be preceded by notice to the news media 
and the public by means of posting. 

Here I direct your attention to §99 of the Open 
Meetings Law. With respect to meetings scheduled at 
least a week in advance, §99(1) requires that notice of 
the time and place of such meetings shall be given to 
the news media (at least two) and conspicuously posted 
in one or more designated public locations not less than 
seventy-two hours prior to such meetings. If a meeting 
is scheduled less than a week in advance, notice must be 
given to the news media and the public by means of posting 
in the same manner as described in §99(1) "to the extent 
practicable" at a reasonable time prior to such meeting. 
Consequently, even if a meeting is scheduled on short 
notice, I believe that notice must nonetheless be given 
to the news media and to the public by means of posting. 

Next, you raised a question concerning which matters 
may be discussed behind closed doors. The Open Meetings 
Law requires that the deliberations of a public body be 
considered in publice, except to the extent that an execu
tive session may be held. In this regard, §100(1) (a) 
through (h) of the Open Meetings Law specifies and limits 
the areas of discussion that may appropriately be con
sidered during an executive session. Those topics repre
sent that only instances in which an executive session 
may properly be convened. 

Lastly, you have asked whether appointed, as opposed 
to elected officials, have the right to attend if the 
public is excluded. Section 100(2) of the Open Meetings 
Law states that: 

"[A]ttendance at an executive session 
shall be permitted to any member of 
the public body and any other person 
authorized by the public body." 
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Based upon the language quoted above, any member of a 
public body may attend an executive session, and in addi
tion, a public body may permit "authorized" persons to 
attend an executive session. As such, persons other 
than members of a public body have no "right" to attend 
executive sessions. Further, from my perspective, as 
in the case of all provisions of law, I believe that §100 
(2) should be given a reasonable interpretation. Stated 
differently, while a public body may permit persons other 
than its members to attend an executive session, I believe 
that the attendance of non-members should generally be 
restricted to those who may be involved in a particular 
controversy or who have specific knowledge or expertise 
that would aid the members of a public body in deliber
ating. Section 100(2) should not in my view be used as 
a means of discriminating or enabling a public body to 
select particular persons for the purposes of including 
or excluding them from an executive session. 

Enclosed for your consideration is a copy of a 
memorandum transmitted by the Committee to all public 
bodies prior to October 1, 1979, the effective date of 
amendments to the Open Meetings Law. A copy of the Law 
as amended is attached to the memorandum. The same 
materials will be sent to the individuals identified 
in your letter. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 
Encs. 
cc: Mrs. Joan Davidson 

Mrs. Maureen O'Neill 
Dr. Alan Pretzel 
Gerald Raymon, Esq. 
Hon. Robhert J. Rose 
Peter Wiler, Esq. 

Sincerely, 

~ j': FAU,--
Robert J. Freeman 
Executive Director 
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Ms. Bette Segal 
Director 
Tri-State Regional Planning 

Commission 
One World Trade ·center 
New York, New York 10048 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Segal: 

As you are aware, I have received your letter in 
which you requested an advisory opinion under both the 
Freedom of Information and Open Meetings Laws. 

Your inquiry concerns the status of a community 
development corporation created by a village. Specifi
cally, you have asked whether the meetings of the commun
ity development corporation board of directors are sub
ject to the Open Meetings Law and whether the names of 
its members must be disclosed under the Freedom of Infor
mation Law. 

In all honesty, I know of no judicial determination 
concerning the status of community development corporations 
under the Open Meetings Law. Nevertheless, I believe that 
such corporations are subject to the Open Meetings Law in 
all respects. 

Article 6-A of the Private Housing Finance Law 
deals with community development corporations. According 
to §253 of the Private Housing Finance Law, community 
development corporations 
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" ••. shall be incorporated and organ
ized in the manner provided in the 
not-for~profi~ corporation law for 
not-for-profit corporations, except 
that the certificate of incorporation 
shall be approved-by the commissioner 
[of the New York State Housing Finance 
Agency] instead of such approval or 
approvals as may be requ~red by the not
for-profit corporation law." 

In terms of the rationale behind the creation of 
community development corporations, §251 of the Private 
Housing Finance Law, entitled "Policy and purposes of 
article" states that: 

"[I]t is the policy of the state to pro
mote the reconstruction and redevelop
ment of municipal urban renewal areas 
in a manner that will serve the civic, 
cultural and recreational needs of the 
community as a whole. There is need 
for local non-profit corporations to 
construct, with mortgage loan partici
pation by the New York state housing 
finance agency and in furtherance of an 
urban renewal plan, civic, ~ultural 
and recreational structures and faci
lities and other capital development 
projects invested with a public inter
est, for the accomplishment of the 
purposes of article eighteen of the 
constitution and articles fifteen and 
fifteen-A of the general municipal law." 

Based upon the statement of policy quoted above, it is in 
my opinion clear that a community development corporation 
is created and functions in order to carry out the public 
interest. Further, Articles 15 and 15-A of the General 
Municipal Law concerning urban renewal, also contain 
statements of policy based upon the promotion of the 
safety, health, morals and welfare of the people of the 
state (see General Municipal Law, §501). Section 501 
of the General Municipal Law concerning urban renewal 
states that: 
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"[I]t is necessary for the accom
plishment of such purposes to grant 
municipalities of this state the 
rights and powers provided in this 
article. The use of such rights 
and powers·to correct such conditions, 
factors and characteristics and to 
eliminate or preverit the development 
and spread of detericratlon and blight 
through the clearance, replanning, 
reconstruction; rehabilitation, con
servation or renewal of such areas, 
for residential, commercial, indus
trial, community, public and other 
uses is a public use and public pur
pose essential to the public inter
est, and for which public funds may 
be expended." 

In Article 15-A of the General Municipal Law, the statement 
of policy and purposes appearing in §551 states that: 

"[I]t is hereby declared to be the 
policy of this state to promote the 
expeditious undertaking, financing 
and completion of municipal urban 
renewal programs by the creation of 
municipal urban renewal agencies 
which are hereby declared to be 
governmental agencies and instru-
mentalities and to grant to such 
urban renewal agencies the rights 
and powers provided in this article. 
The use of such rights and powers 
is a public purpose essential to 
the public interest, and for which 
public funds may be expended." 

In view of the foregoing, it is in my opinion clear that 
the purposes of a community development corporation involve 
carrying out the public interest in a manner similar to and 
based upon the direction given to urban renewal agencies 
under the General Municipal Law. Therefore, even though 
a community development corporation may be a not-for-profit 
corpdration, I believe that it falls within the definition 
of "public body" appearing in §97(2) of the Open Meetings 
Law and that it is subject to the Open Meetings Law. 
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Section 97(2) of the Open Meetings Law defines 
"public body" to include: 

" •.• any entity, for which a quorum 
is required in order to conduct pub
lic business and which consists of 
two or more members, performing a 
governmental function for the state 
or for an agency or department there
of, or for a public corporation as 
defined in section sixty-six of the 
general copstruction law, or com
mittee or subcommittee or other 
similar body of such public body." 

By breaking the definition into its eomponents, I believe 
that each of the conditions precedent inthe definition 
necessary to a finding that a community development 
corporation is subject to the Open Meetings Law can be 
met • 

First, a community development corporation is an 
entity consisting of two or more members. 

Second, a community development corporation is re
quired to act by means of a quorum under §608 of the Not
for-Profit Corporation Law. 

Third, based upon the direction provided in the 
Private Housing Finance Law and Articles 15 and 15-A of 
the General Municipal Law, I believe that a community 
development corporation conducts public business and 
performs a governmental function. 

And fourth, the business of a community development 
corporation is in my opinion performed for a public corpora
tion, in this case a village. 

It is noted that in somewhat similar situations, 
it has been found judicially that not-for-profit corpora
tions may be subject to either the Open Meetings Law or 
the Freedom of Information Law. For instance, the 
Appellate Division, Fourth Departmen~ recently held that 
the Board of Trustees of Cornell University, a not-for
profit educational corporation, is subject to the Open 
Meetings Law when it deliberates with respect to its four 
statutory colleges [see Holden v. Cornell University Board 
of Trustees, Sup. Ct., Tompkins County, February 19, 1980; 
aff 1d Appellate Division, Fourth Department, May 21, 1981]. 
Similarly, in Westchester Rockland Newspapers v. Kimball 
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[50 NY 2d 575 (1980)], the Court of Appeals found th~t a volun
teer fire company, a not-for-profit corporation, is an 
"agency" subject to the ·Freedom of Information Law. 

For the reasons described above, I believe that a 
community development corporation is·a "public body" sub
ject to the Open Meetings Law in all re~pects • 

. . 
With regard to the names of the members of a commun

ity development corporation, assuming that the Open Meet
ings Law is indeed applicable, the identities of the mem
bers might be determined by attending a meeting. Further, 
assuming that the municipality for which the corporation 
performs its duties has possession of~ record indicating 
the identities of the members of a corporation, such a 
record would in my view be accessible under the Freedom 
of Information Law, for there would be no ground for 
denial that could be appropriately cited to withhold such 
a record. In addition, it is possible that the New York 
State Housing Finance Agency maintains records reflective 
of the identities of the members of community develop-
ment corporations. If that is the case, I believe that 
such records would be accessible from that agency as well. 

According to ·our telephone conversation, the com
munity development corporation in which you are interested 
does not keep minutes. In this regard, I would like to 
point out that §101 of the Open Meetings Law requires 
that minutes be compiled and made available. Minutes of 
open meetings must be made available within two weeks of 
such meetings and minutes reflective of action taken during 
executive sessions must be prepared and made available 
within one week of the executive sessions. 

Lastly, it is emphasized that the Open Meetings 
Law provides the public with the right to attend and listen 
to the deliberations of public bodies. It confers no 
right upon the public to speak or otherwise participate 
at meetings of public bodies. Therefore, if a public body 
chooses to permit public participation at meetings, it may 
do so, but it need not. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to co~tact me. 

RJF: jm 

Sincerely, 

I\ 1, .~ ,...,-C 
~✓~-lA.-L~ 

Robert J. Freeman ---
Executive Director 

cc: Mayor, Village of Spring Valley 
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Mr. David R. Battaglia 
 

 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Battaglia: 

I have received your letter of May 17 and appre
ciate your interest in complying with the Open Meetings 
Law. 

As a member of the Tonawanda Board of Education, 
you have questioned practices of the Board with regard 
to discussions of items during executive sessions under 
the heading of "personnel". You have asked for an ad
visory opinion with respect to particular situations in 
which the "personnel exception" has been invoked. 

It is noted at that outset that the so-called 
"personnel" exception for executive session appearing 
in the existing Open Meetings Law differs from the anal
ogous provision in the original Open Meetings Law. 
Under the original §100(1) (f), a public body could enter 
into an executive session to discuss: 

" ..• the medical, financial, credit 
or employment history of any person 
or corporation, or matters leading 
to the appointment, employment, 
promotion, demotion, discipline, 
suspension, dismissal or removal 
of any person or corporation ••• " 
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Numerous problems of interpretation arose with respect to 
the language quoted above. In many instances, public 
bodies entered into executive sessions to discuss matters 
that dealt with personnel policy, personnel in general, or 
subjects concerning personnel in a tangential manner. 
From the Committee's perspective, §100(1) (f) was intended 
largely to protect privacy. Consequently, the Committee 
advised that the exception in question might appropriately 
be cited to enter into executive sessions only when dis
cussions concerned specific individuals. Moreover, in 
its annual reports to the Legislature on the Open Meetings 
Law, the Committee recommended legislation to clarify 
the Law in conjunction with its view of §100(1) (f). 

In 1979, the Open Meetings Law was amended in 
several respects. One of the amendments involved a 
change in the scope of the "personnel" exception for 
executive session based upon the Committee's proposal. 
The cited provision now states that a public body may 
enter into an executive session to discuss: 

" ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• " 
(emphasis added) 

In view of the alterations in §100(1) (f), it is in my 
view clear that an executive session regarding "personnel" 
may be conducted only with respect to those subjects 
listed in §100(1) (f) and, further, only with regard to 
discussions relative to a "particular" person. 

In terms of the examples that you provided, the 
first concerns an executive session during with the Super
intendent 

" .•. began discussion on the ability 
of the district to hire per diem 
and long-term substitute teachers 
from sources other than the pre
ferred eligible list, which con
sists of previously employed teach
ers who are presently laid off." 



I 

' 

David R. Battaglia 
June 3, 1981 
Page -3-

I concur with your objections to the executive session, 
for the issue dealt with substitut€ teachers generally, 
rather than any particular individual. 

I also agree that the second situation that you 
described would not in my view have constituted an appro
priate discussion for executive session. That discussion 
concerned a review of a seniority list of District Admin
istrators relative to the manner in which the list was 
compiled. Again, it would appear that there was no dis
cussion of any particular individual on the list, but 
rather merely the means by which the list was created. 

Following your objections to that executive ses
sion, you were informed that the issues could have been 
discussed during an executive session under the heading 
of "possible litigation". In this regard, §100(1} (d} 
of the Open Meetings Law states that a public body may 
enter into an executive session to discuss "proposed, 
pending or current litigation". It has been contended 
on several occasions that "possible litigation" consti
tutes an appropriate basis for entry into an executive 
session. I disagree, for virtually any subject dis
cussed by a public body could be a topic of possible 
litigation. From my perspective, to be considered 
"proposed" litigation, there must be an imminence or a 
real threat of litigation in order to qualify under 
§100(1} (d} as "proposed" litigation. Consequently, I 
believe that "possible" litigation did not constitute 
an appropriate basis for entry into executive session. 

Further, I agree with your contention that the 
seniority list to which you alluded would be available 
under the Freedom of Information Law. 

It is noted in this regard that the courts have 
determined that public employees require a lesser degree 
of privacy than members of the public generally. Further, 
the Committee has advised and the courts have upheld the 
notion that records which are relevant to the performance 
of the official duties of public employees are available, 
for disclosure would result in a permissible as opposed to 
an unwarranted invasion of personal privacy [see e.g., 
Farrell v. Village Board of Trustees, 372 NYS 2d 905 
(1975}; Gannett Co. v. County of Monroe, 50 Ad 2d 309 
(1978}; Montes v. State, 406 NYS 2d 664 (Court of Claims, 
1978}; and Steinmetz v. Board of Education, East Moriches, 
Sup. Ct., Suffolk Cty., NYLJ, October 30, 1980]. Con
versely, if records that identify public employees have 
no relevance to the manner in which public duties are 
performed, such records may be withheld on the ground 
that disclosure would indeed result in an unwarranted 
invasion of personal privacy. 
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Under the circumstances, it appears that the senior
ity lists are relevant to the performance of the official 
duties of both the teachers identified and the Board of 
Education. Further, the seniority list would be reflective 
of factual data that is available under §87(2) (g) (i) of 
the Freedom of Information Law. 

You have asked for citations of any court cases 
that might be relevant. To the best of my knowledge, 
there is but one judicial determination that dealt 
directly with the scope of the "personnel" exception, 
Specifically, even before the clarification of §100(1) 
(f), in Orange County Publications v. City of Middletown 
(Sup. Ct., Orange Cty., December 26, 1979), it was held 
that: 

" •.. personnel lay-offs are primarily 
budgetary matters and as such are not 
among the specifically enumerated 
personnel subjects set forth in Sub
div. l.f. of §100, for which the 
Legislature has authorized closed 
'executive sessions.' Therefore, 
the court declares that budgetary 
lay-offs are not personnel matters 
within the intent of Subdiv. 1.f. of 
§100 ••• " 

The only other suggestimthat I can make is that 
you and others attempt to educate the members of public 
bodies with respect to the provisions of the Open Meet
ings Law. It is my hope that such a process will tend 
to enhance compliance with the Law. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

Sincerely, . 

~~~ 
Robert J. Freeman 
Executive Director 

RJF:jm 

cc: School Board 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Godfrey: 

As requested, enclosed are materials that you re
quested concerning the status of a volunteer fire company 
under the Freedom of Information and Open Meetings Laws. 

The materials include a decision rendered by the 
state's highest court, the Court 6f Appeals, which held 
that a volunteer fire company is an "agency" subject to the 
Freedom uf Information Law [see e.g., Westchester Rockland 
Newspapers v. Kimball, 50 NY 2d 575 {1980)]. In addition, 
I have enclosed recent advisory opinions on the subject. 

Since the issuance of the Court of Appeals' deci
sion, I have not written any opinions regarding the cover
age of the Open Mee.tings Law with respect to volunteer fire 
companies. However, in view of the decision rendered under 
the Freedom of Information Law, I believe that it is clear 
that the board of a volunteer fire company would constitute 
a "public body" subject to the Open Meetings Law. 

Section 97(2) of th~ Open Meetings Law {see attached) 
defines "public body" to include: 

"any ent1..ty, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a govern
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law, or committee or 
subcommittee or other similar body 
of such public body". 
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By breaking' the definition into its components, I believe 
that one may conclude that a volunteer fire company is a 
"public body". 

First, the board of a volunteer fire company is an 
entity that consists of two or more members. Second, a 
quorum is required in order to conduct business under §608 
of the Not-for-Profit Corporation Law. Third, based upon 
the Court of Appeals' decision, it is clear that a volunteer 
fire company conducts public business and performs a govern
mental function. And fourth, it is also clear that a volun
teer fire company performs its duties for a public corpora
tion, such as a village or town, for example. 

Based upon the foregoing, I believe that each of the 
conditions precedent required to be met in order to find 
that an entity is a public body is met by the board of a 
volunteer fire company. Consequently, I believe that its 
meetings must be held in accordance with the provisions of 
the Open Meetings Law.-

I hope that I have been of some assistance. Should 
any further questions arise, please. feel free to contact me. 

RJF:ss 

Enclosures 

Robert J. Freeman 
Executive Director 
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Town of Greenville 
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June 9, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Pratt: 

I have received your letter of May 19 and appre
ciate your interest in complying with the Open Meetings 
Law. 

You have asked whether the Town Board of the Town 
of Greenville must give public notice prior to conduct
ing "meetings with the Town Police Department to go over 
departmental issues, such as: policy, schooling, sched
ules, and general running of said department, privately." 

I would like to offer the following observations 
with respect to your inquiry. 

First and perhaps most importantly, the Open Meet
ings Law is applicable to any gathering of a quorum of a 
public body in which public business is conducted. In 
determining the scope of the definition of "meeting" 
[see Open Meetings Law, §97(1)], the Court of Appeals, 
the state's highest court, found that any convening of 
a public body for the purpose of discussing public bus
iness is a "meeting" subject to the Open Meetings Law, 
whether or not there is an intent to take action and 
regardless of the manner in which a gathering may be 
characterized [see Orange County Publications v. Council 
of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 
947 (1978)]. In additlon, in 1979 the definition of 
"meeting" was amended to conform with the direction given 
by the Court. Consequently, I believe that a meeting 
conducted by the Town Board with the Police Department 
to discuss public business would constitute a "meeting" 
subject to the Open Meetings Law in all respects. 
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Second, §99 of the Open Meetings Law requires that 
notice be given prior to all meetings. Specifically, 
§99(1) of the Law concerning meetings scheduled at least 
a week in advance requires that notice be given to the 
news media (at least two) and posted for the public in 
one or more designated, conspicuous public locations not 
less than seventy-two hours prior to such meetings. 
Section 99(2) concerning meetings scheduled less than 
a week in advance requires that notice be given to the 
news media and posted for the public in the same manner 
as described in §99(1) "to the extent practicable" at a 
reasonable time prior to such meetings. As such, I be
lieve that the notice requirements of §99 of the Open 
Meetings Law must be accomplished whether meetings are 
regularly scheduled or otherwise. 

And third, one aspect of your question deals with 
the capacity to engage in meetings "privately". In this 
regard, I direct your attention to §100{1) (a) through 
{h) of the Open Meetings Law. The cited provision speci
fies and limits the areas of discussion that may be con
sidered by a public body during an executive session. 
From my perspective, it is doubtful that issues such as 
policy, schooling and the general running of the Police 
Department could be considered during an executive session, 
for it is unlikely that any ground for executive session 
would be applicable. 

Enclosed for your consideration are copies of a 
memorandum distributed to public bodies prior to the 
effective date of amendments to the Open Meetings Law, 
October 1, 1979, the Law itself, which is attached to 
the memorandum,and an explanatory pamphlet that may 
be useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Bert Gault 
Staff Writer 
Watertown Daily Times 
260 Washington Street 
Watertown, NY 13601 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Gault: 

I have received your letter of May 19 in which you 
raised a series of questions under the Open Meetings Law . 

According to your letter, the Jefferson County In
dustr~al.Development Agency, a seven-member body, "merged" 
wtth a "sister organization", Jefferson County Industiies, 
on July 1, 1980. Members of the Industrial Development 
Agency are appointed by the County Board of Supervisors; 
members of Jefferson County Industries are appointed by 
the Board of Supervisors, the Watertown City Council and 
the Jefferson County Chamber of Commerce. You wrote fur
ther that, since the merger, Jefferson County Industries 
has essentially ceased to exist. However, its members 
serve on committees of the Industrial Development Agency. 

Your first question is whether the committees of 
the Industrial Development Agency are subject to the Open 
Meetings Law. 

In order to ;-espond to that question, it must first 
be established that an Industrial Development Agency is 
subject to the Open·Meetings Law. __ In my view, the Board 
of such an agency is clearly a public body that falls 
within the framework of the Law. 

Section 97(2) of the Open Meetings Law as amended 
defines "public body" to mean: 
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"any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two 
or more members, performing a gov
ernmental function for the state or 
for an agency or department thereof, 
or for a public corporation as defined 
in section sixty-six of the general 
construction law, or committee or 
subcommittee or other similar body 
of such public body". 

Further, §856(2} of the General Municipal Law, which con
cerns the organization of industrial development agencies, 
provides that such an agency "shall be a corporate govern
mental agency, constituting a public benefit corporation". 
Since §66 of the General Construction Law defines "public 
corporation" to include a public benefit corporation, such 
as an industrial development agency, the corporate board of 
directors of an industrial development agency is an entity 
which consists of at least two members, is required to act 
by means of a quorum (see General Construction Law, §41) 
and performs a governmental function for a public corpor
ation. Therefore, it is a "public body" as defined by 
§97(2) of the Open Meetings Law. 

With respect to committees of the Industrial Devel
opment Agency, I believe that a rationale similar to that 
offered in the preceding paragraphs regarding the status 
of the Industrial Development Agency would be applicable. 
Based upon your letter, the committees are composed of five 
members. Therefore, the committees are required to conduct 
their business by means of a quorum. Further, based upon 
your letter, they conduct public business and perform a 
governmental function for a public corporation, Jefferson 
County. Moreover, the definition of "public body" speci
fically states that a "committee or subcommittee" of a 
public body, such as an industrial development agency, is 
subject to the Open.Meetings Law. Therefore, based up0n 
the facts that you.have presented, I believe that the commit
tees in question are public bodies that fall within the . 
scope of the Open Meetings Law. 

You also raised questions concerning meetings of 
committees of the County Board of Supervisors. Again, 
based upon the definition of "public body", committees of 
the County Board of Supervisors are in my view clearly 
subject to the Open Meetings Law. 
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It is noted that meetings of all public bodies must 
be preceded by notice given in accordance with §99 of the 
Open Meetings Law. Section 99(1) concerning meetings 
scheduled at least a week in advance requires that notice 
be given to the news media (at least two) and to the public 
by means of posting in one or more designated, conspicuous 
public locations not less than seventy-two hours prior to 
such meetings. Section 99(2) concerning meetings scheduled 
less than a week in advance requires that notice be given 
in the same manner as that described in §99(1) "to the 
extent practicable" at a reasonable time prior to such 
meetings. Therefore, in my opinion, it is clea.r that 
notice must be given before all meetings, whether regularly 
scheduled or otherwise, and whether or not the meetings are 
conducted by a governing body, or by a committee, for ex
ample. 

Lastly, you wrote that you are "particularly con
cerned" about the provision in the Open Meetings Law that 
permits executive sessions to be held for discussions of 
"the medical, financial, credit or employment history of 
a particular person or corporation ..• " The language that 
you cited appears in §100(1) (f) of the Open Meetings Law. 
Although you did not specify the substance of your concern, 
I would•like to point out that the cited ground for execu
tive session is applicable only with respect to those areas 
of discussion identified in §100(1) (f), and further, that 
those topics may properly be considered behind closed 
doors only with respect to matters concerning a "particular" 
person or corporation. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Jefferson County Industrial Development Agency 
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Carolyn J. Pasley 
Assistant Counsel 
State University of New York 
State University Plaza 
Albany, New York 12246 

June 9, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Pasley: 

I have received your letter of May 20 in which you 
offered several comments regarding an advisory opinion 
written at the request of Dr. Stuart Lewis, April 28, 1981 • 

. I. would like to offer the following observations 
with regard to the opinions you have expressed. 

First, I thank you for enclosing copies of Article 
31 of the Collective Bargaining Agreement negotiated by 
the United University Professions, Inc. (UUP) and the State 
of New York. You expressed concern that our letter to Dr. 
Lewis represents a belief that the State University has 
adopted a restrictive policy with respect to the rights of 
access of a state university employee (and/or a UDP member) 
to his or her personnel file. In his correspondence, Dr. 
Lewis stated that he had never been a member of UUP. Our 
response was intended- to indicate to him that if he had 
been represented by UUP, his rights of access under the 
Freedom of Information Law could not have been curtailed 
or superceded by a negotiated agreement. In my view, 
rights of access under the Freedom of Information Law 

., 
exist concurrently with any rights of access to personnel 
files granted by a negotiated agreement; however, rights 
granted by the Freedom of Information Law would not in my 
opinion be limited by the terms negotiated in a collective 
bargaining contract. Stated differently, to the extent 
that a collective bargaining agreement contains terms 
more restrictive than the Freedom of Information Law, it 
would be void to that extent, for a contract could not abridge 
rights granted by a statute. 
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Secondly, you commented on the Committee's view 
regarding the application of the Open Meetings Law to 
various entities of the Downstate Medical Center of the 
State University. As indicated in the earlier opinion, 
it was unclear from the facts in Mr. Vigneau's letter 
whether a State University faculty meeting and/or a meeting 
of the Residency Review Committee is subject to the Open 
Meetings Law. You indicated in your letter that the faculty 
of each State University operated campus is responsible for 
the "initiation, development and implementation of the 
educational programs" of the campus. Additionally, you 
wrote that although a faculty committee such as the Resi
dency Review Committee "perform(s) significant responsibil
ities with respect to academic matters within the University", 
those responsibilities do not involve the performance of a 
"governmental function for the State or for an agency or 
department thereof". In this regard, case law has consis
tently held that the State University is an integral part 
of the government of New York State [see Ehrlich v. 
Universitt of Houston, 69 AD 2d 75 (1979), rev'd on other 
grounds, 9 NY 2d 574 (1980)]. Moreover, in my view, the 
responsibilities of initiating, implementing, developing 
and/or undertaking of educational programs and academic 
matters, whether by the Regents, the Board of Trustees, 
the C.ouncils, campus faculty, or a committee, subcommittee 
Qr advisory group thereof, involve the performance of a 
governmental function envisioned in the definition of 
"public body" in §97(2} of the Open Meetings Law. If such 
activities are not the types of governmental functions en
visioned by the Legislature in its creation of the State 
University system, which activities could be considered 
governmental? 

Many public bodies perform their duties by means of 
delegation. In this regard, under the original Open Meet
ings Law effective in 1977, it was unclear whether commit
tees, subcommittees and similar advisory bodies were sub
ject to the Law. However, I believe that the definition 
of "public l;:>ody" as.amended clearly includes advisory 
bodies within the scope of the Law. Moreover, this point 
was confirmed in a recent decision, which found that a 
mayor's task force was subject to the Open Meetings Law, 
even though it performed solely advisory duties [see e.g., 
Matter of S racuse United Neighbors v. Cit of S racuse, 

AD Fourt Department, Appe ate Division, 
March 27, 1981}]. As such, I would like to reiterate the 
contentions expressed in the earlier opinion which advised 
that the entities in question appear to be public bodies 
subject to the Open Meetings Law. 
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As you are aware, even though an entity may be 
covered by the Open Meetings Law, that does not mean that 
all of its deliberations must be conducted in public. On 
the contrary, there are eight grounds for executive or 
closed sessions during which the public may be excluded. 

Moreover, as noted in the opinion addressed to Dr. 
Lewis, §100(1) (f) of the Law authorizes a public body to 
enter into a closed executive session to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters, 
leading to the appointment, employ-
ment, promotion, demotion, discipline, 
suspension, -dismissal or removal of a 
particular person or corporation ..• " 

Based on the situation described in Dr. Lewis' correspon
dence, it appears that the ground for executive session 
quoted above could properly be cited when performance 
evaluations are considered, for discussions of that nature 
would likely deal with the "employment history" of a par
ticular person. 

I hope these comments are responsive to your concerns. 

BY: 

PPB:RJF:ss 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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Honorable G¢orge Friedman 
Member of tne Assembly 
Room 704 
Legisla$:Jve Office Building 
Albany/New York · 

'.t'he e1;1suing advisory opinion is based solely upon the facts 
»;>res¢i>.ted in you:t correspondence •.. 

D:~\ar Assemblyman F:rr:'iedman: 

I have received your letter of June 9 and appreciate 
you1;,•interest in compliance with.the Freedom of Information 
and.Open Meetings Laws. You have raised a series of ques
J;doons -,r.egaro.ing conunq,ni,ty boards in, New Yo%7k< City .. and .I ... 
will attempt to respond to each. 

Your first question is whether conurj:.tinity boards of 
the City of New.York are subject to the Preedom bf Informa.;.. 
tion and Open Meetings Laws. 

In terms of background, community boards were created 
initially by local law No. 39, which was added to the New 
York City Charter in 1969. Under that provision, community 
boards were governed by §84 of the New York City Charter. 
Section 84 of the Charter was repe~lea by the passage of 
local No. 102 enacted in 1977. Tbe cited provision was reooe 
placed by §2800 of the Charter ei{titled "Community Boards'' 
According to §2800, the me~bers of a community·board are_ .. 
appointed by_ a bureau president.· Further, it: is clear tl\~?t 
a community board performs dut.ies of a goverrµ11ental nature 
for the City of New·· York. 

Based upon §2800 of the'New York City Charter, l 
believe that a community board may be considered an "agency" 
subject to the Freedom of ltiformation Law and a "p-µblic body" 
subject to the Open Meetings Law. 
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Section 86(3) of the Freedom of Information Law 
defines "agency" to include: 

"any state or municipal department, 
board, bure.au, division, commission, 
committee,·. public authority, public 
corporation, council, office or other · 
governmental entity performing a ......... · 
governmental or proprietary functiQti 
for the state or any one or more :rnunt~ _ 
cipalities thereof, except the judtciary 
or the state legislature". 

From my perspective, a community board is a municipal en~ty 
that performs a governmental function for a municipality/>: 
New York City. Therefore, it is in my view an "agency" 
subject to the Freedom of Information.Law. 

Section 97(2) of the Open Meetings Law defines "pub-
lic body" to mean: 

"any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two 
or more members, performing a govern
mental function for. the state ,OJ:'i:for 
an agency or department thereof, or 
for a public corporation as defined 
in section. sixty-six of the general 
construction law, or committee or 
subcommittee or other similar body. 
of such public body". 

By breaking the definition into its components, I _believe 
that it may be concluded that a community board is a "public 
body" subject to the ppen Meetings Law. First, it is an 
entity that may consist of~up t6 fifty persons. Second, 
while there may be no specific_ re.ference in the City Charter 
to a quorum,- §41 of -the General Construction Law requires 
that any entity consisting of three or more persons desig
nated to perform a ,duty collectively as a body can only d¢ 
so by means of a quorum, a majority of the total membership. 
Third, based upon §2800 of the City Charter, a community · 
board clearly conducts public business and performs a 
governmental function. And fourth, the duties of a community 
board are performed on behalf of a public corporation, the 
City of New York. 

. ' 
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In view of the foregoing, I believe that a commun
ity board is clearly a "public body" subject to the Open 
Meetings Law in all respects. 

It is also noted that the definition of "public body" 
as amended includes not only governing bodies that have the 
authority to take final action, but advisory bodies, com
mittees and subcommittees as well. Further, it was recently 
held that an advisory body designated by a mayor constituted 
a "public body" subject to the Open Meetings Law [see e.g., 
S racuse United Nei hbors v. Cit of s racuse, 437 NYS 2d 
466, AD 2d , 1981)]. In view of the case law and 
the thrust of applicable provisions of the Open Meetings 
Law, once again, I believe that a community board clearly 
falls within the scope of that law. 

Your second question is whether a vote by a commun
ity board for the election of its officers may be conducted 
by secret ballot. In this regard, I direct your attention 
to §87(3) (a) of the Freedom of Information Law, which 
states that each agency shall maintain: 

"a record of the final vote of each 
member in every agency proceeding in 
which the member votes .•. 

Since a community board is an "agency" subject to the Free
dom of Information Law, it is required to create a record 
of votes indicating the manner in which each member voted 
in each instance in which a vote is taken. 

Third, you have raised a question regarding the 
ramifications of a failure to adhere to the requirements 
of the Freedom of Information and Open Meetings Laws. Under 
the Freedom of Information Law, if, for example, a voting 
record envisioned by _§87.(3) (a) is not prepared, presumably 
any person would have the capacity to initiate a proceeding 
under Article 78 of the Civil Practice Law and Rules in the 
nature of mandamus to compel. the board to perform a duty 
that it is required to perform. 

In the case of the Open Meetings Law, if, for ex
ample, the provisions of the Law are not followed, a court 
may, upon good cause shown, make null and void action taken 
in violation of the Law (see §102). 
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Lastly, you raised a question regarding the juris
diction of the Committee on Public Access to Records with 
respect to the interpretation of the Freedom of Information 
and Open Meetings Laws. In this regard, §89(1) (b) (ii) of 
the Freedom of Information Law states that the Committee 
shall: 

" ... furnish to any person advisory 
opinions or other appropriate in
formation regarding this article ••. " 

Similarly, §104(1) of the Open Meetings Law states that the 
Committee shall: · 

" ... issue advisory opinions from time 
to time as, in its discretion, may 
be required to inform public bodies 
and persons of the interpretations 
of the provisions of the open meet
ings law ••. " 

It is also noted that, although an opinion rendered 
by this office is solely advisory, numerous judicial deci
sions have relied upon advisory opinions rendered by the 
Committee. Further, two Appellate Divisions have found 
that an opinion of the Committee should be upheld, .unless 
the opinion is found to be unreasonable [see e.g., Sheehan 
v. City of Binghamton, 59 AD 2d 808, (1977); Miracle Mile 
Associates v. Yudelson, 68 AD 2d 176 (1979)]. 

I hope that I have been of some assistance. ShOuld 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Maryann Sorese 
Record Newspapers 
P.O. Box 248 
Port Jefferson, NY 11777 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Sorese: 

I have received your letter of May 22 in which you 
requested an advisory opinion under the Open Meetings Law. 

Your inquiry concerns the implementation of the 
Open Meetings Law by a village planning board, particularly 
with respect to the convening of executive sessions. Spe-
cifically, you wrote that: 

"[I]n cases where an applicant is 
submitting a site plan for land whose 
sale is not yet finalized, the village 
planning board will close the meeting 
citing section 95, line Hof the state's 
open meeting law ... 11 

I would like to offer the following observations 
with respect to your letter. 

First, it is noted that the Open Meetings Law has 
undergone a series of amendments since its original effec
tive date, January l, 1977 •. One of the changes involves a 
renumbering of its provisions. Consequently, while the 
Open Meetings Law once consisted of §§90-101 of the Public 

\Officers Law, it now is found in §§95-106 of the Public 
Officers Law. The provision concerning executive sessions 
now appears as §100. 
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Second, the basis for entry into an executive ses
sion that is the focal point of your letter is §100(1} (h}. 
That provision states that a public body may enter into an 
executive session to discuss: 

" ••. the proposed acquisition, sale 
or lease of real property or the pro
posed acquisition of securities, or 
sale or exchange of securities held 
by such public body, but only when 
publicity would substantially affect 
the value thereof". 

You suggested that the language quoted above is applicable 
only to the proposed acquisition, sale or lease of real 
property by a public body, and that it is not applicable 
to the proposed acquisition, sale or lease of real property 
by others. 

I agree with your contention. From my perspective, 
the thrust of the Open Meetings Law is based upon the 
principle that deliberations of public bodies must be open, 
unless public discussion would damage or impair a govern
mental process. In those instances in which a governmental 
proces~ would be impaired, an executive session may invari
ably be convened based upon the one or more among eight 
grounds for executive session appearing in §100(1) (a) 
through (h) of the Law. Further, a review of the eight 
grounds for executive session tends to bolster this posi
tion. In virtually each instance, the capacity to enter 
into an executive session is based upon the potential 
harm to a governmental process that might arise if matters 
were discussed in public. 

In this instance, I cannot envision how a discussion 
of an application r~garding a site plan for land that has 
not yet been sold would, .. if publicly discussed, affect the 
capacity of a planning board to perform its official duties. 
Further, it is reiterated that §100(1) (h) is in my opinion 
intended to be applicable only in those situations in which 
a public body seeks to acquire, sell or lease real property. 
It is also important to point out- that discussions of the 
subject matter described in §100(1) (h) may be conducted 
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during executive sessions only when publicity would sub
stantially affect the value of the property. Under the 
circumstances, since records relating to the site plan 
application must be made available, it is difficult to 
envision how publicity following disclosure would sub
stantially affect the value of the property. 

Perhaps more importantly, §7-728(1) of the Village 
Law states that: 

"[F]or the purpose of providing for 
the future growth and development af 
the village and affording adequate 
facilities for the housing, trans
portation, distribution, comfort, 
convenience, safety, health and wel
fare of its population, such board 
of trustees may by resolution author
ize and empower the planning board to 
approve plats showing lots, blocks 
or sites, with or without streets or 
highways, and to conditionally approve 
preliminary plats. For the same pur
poses and under the same conditions, 
the board of trustees may, by resolu
tion, authorize and empower the plan
ning board to approve the development 
of plats, entirely or partially un
developed and which have been filed 
in the office of the clerk of the 
county in which such plat is located 
prior to the appointment of such 
planning board and the grant to such 
board of the power to approve plats. 
Before such approval is given, a public 
hearing shall be held by the planning 
board". · 

In view of· the requirement that a public hearing must be 
held prior to approval, publicity must of necessity be given 
with respect to tbe details of an application before. a 
village planning board. Consequently, I do not believe that 
§100(1) (h) of the Open Meetings Law could justi£iahly·be 
cited to close a meeting . 
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Once again, however, I concur with your point of 
view that §100(1) (h) may be cited only with respect to the 
property acquisition, sale or lease of real property by a 
public body, and that it is not applicable to discussions 
of such transactions by the private parties. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF: ss 

Sincerely, 

~~ A, ( (IL--

Robert J. Freeman 
Executive Director 
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Mr. William Grzyb 
Environmental Association 
of Fort Johnson 

Lepper Road 
Fort Johnson, NY 12070 

The ensuing advisory opinion is based sol~y upon __ the facts 
presented.ln-your _correspondence-:-· .. --

Dear Mr. Grzyb: 

As you are aware, I have received your letter 
of June 8 in which you raised questions regarding two 
gatherings of the Town Board of the Town of Amsterdam 
during which the public was excluded. 

According to your letter, on May 18 during a 
meeting of the Town Board, the Town Supervisor indica
ted that two consultants were present to meet with the 
Board after its regular meeting regarding a proposed 
sewer district in the Town. Although you asked to 
attend the gathering between Town officials and the 
consultants, the Supervisor indicated that you could 
not attend. 

You also wrote that on June 4, another meeting 
was held between Town officials, including all of the 
members of the Town Board, and the two consultants. 
You stated that public notice was not given, that the 
Supervisor indicated that the discussion would again 
deal with the proposed sewer district, and that if your 
attendance was known in advance, "the meeting would have 
been cancelled." 

Your question concerns the legality of the meet
ings in question. In this regard, I would like to offer 
the following observations . 
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First, it is emphasized that the key provision 
of the Open Meetings Law, the definition of "meeting" 
[see §97(1)], has been interpreted expansively by the 
courts. Specifically, in Orange County Publications 
v. Council of the City of Newburgh [60 AD 2d 409, aff'd 
45 NY 2d 947 (1978)], the state's highest court, the 
Court of Appeals, found that any convening of a quorum 
of a public body, such as a town board, constitutes a 
"meeting" subject to the Open Meetings Law, whether or 
not there is an intent to take action and regardless 
of the manner in which the gathering may be character
ized. 

Based upon the direction provided by the courts 
as well as the language of the Open Meetings Law, I be
lieve that the two gatherings identified in your letter 
constituted "meetings" that fell within the scope of the 
Open Meetings Law. 

Second, §99 of the Open Meetings Law requires that 
notice be given prior to all meetings. In the case of 
meetings scheduled at least a week in advance, §99(1) 
requires that notice be given to the news media (at least 
two) and to the public by means of posting in one or more 
designated, conspicuous public locations not less than 
seventy-two hours prior to such meetings. 

In the case of meetings scheduled less than a 
week in advance, §99(2) states that notice must be given 
in the same manner as described in §99(1) "to the extent 
practicable" at a reasonable time prior to such meetings. 

Third, the Open Meetings Law provides two mech
anisms by which a public body may exclude the public 
from its deliberations. The most often cited basis for 
closing a meeting involves the convening of an executive 
session. In this regard, §97(3) of the Law defines 
executive session to mean that portion of an open meet
ing during which the public may be excluded. Further, 
§100(1) prescribes a procedure that must be followed 
by a public body before it may enter into an executive 
session. In relevant part, the cited provision states 
that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys ... " 



-• 

Mr. William Grzyb 
June 12, 1981 
Page -3-

In view of the language quoted above, it is clear that an 
executive session is not separate and distinct from an 
open meeting, but rather is a portion of an open meeting 
during which the public may be excluded. 

It is also important to point out that a public 
body cannot convene anexecutive session to discuss the 
subject of its choice. On the contrary, paragraphs (a) 
through (h) of §100(1} specify and limit the areas of 
discussion that may appropriately be considered during 
an executive session. 

Based upon the information that you have provided, 
it does not appear that a discussion of the proposed 
sewer district with consultants would have fallen within 
any of the grounds for executive session. 

The other means by which a public body may engage 
in closed deliberations would involve a situation in which 
a discussion is exempt from the Open Meetings Law under 
§103. Again, based upon the information that you have 
provided, it does not appear that any of the exemptions 
listed in §103 could have been cited to remove the dis
cussions from the scope of the Open Meetings Law. 

If indeed there were neither grounds for executive 
session nor exemptions from the Open Meetings Law that 
could have been cited to close the meetings that you 
identified, I believe that the Open Meetings Law was 
likely violated. 

Lastly, you asked "what can be done to prevent 
public officials from violating the Open Meetings Law." 
From my perspective, most violations of the Open Meet
ings Law do not occur with knowledge on the part of 
public officials that violations have been committed. 
In most instances,in which violations occur, it appears 
that the violations involve a lack of familiarity with 
the provisions of the Open Meetings Law. Consequently, 
perhaps the best method of seeking to ensure compliance 
with the Open Meetings Law involves efforts to educate 
the public and government officials with respect to the 
rights granted and the responsibilities imposed by the 
Law. In an effort to provide education of this nature, 
copies of this opinion, the Open Meetings Law, and an 
explanatory pamphlet on the subject will be sent to 
officials of the Town of Amsterdam • 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Town Board 
Town Attorney 
Town Supervisor 

Sincerely, 

~JV\t1'.~ 
Robert J. Freeman 
Executive Director 
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Wayne o. Alpern 
Law Offices 
170 Broadway 
New York, NY 10038 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Alpern: 

As you are aware, I have received your letter of 
May 29 in which you requested an advisory opinion under the 
Freedom of Information and Open Meetings Laws. 

Your inquiry generally concerns the process by 
which the New York State Council on the Arts (NYSCA) arrives 
at its determinations. Specifically, you indicated that 
NYSCA's determinations involve numerous stages, including 
"what NYSCA refers to as 'auditors', 'staff', 'panels', 
'committees', 'subcommittees', and finally, 'council'". 
You also wrote that: 

"[C]ouncil is theoretically the only 
body authorized to make 'final' deci- , 
sions. However, there is little 
question that council decisions are 
not only very strongly influenced 
and reflective of reviews and recom
mendations made at lower levels within 
the agency, but in fact generally 
ratify without challenge or exception 
such prior 'determinations'". 

It is your contention that the "final determination" made 
at the end of the decision-making process by the Council 
should be viewed: 
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"as a ratification or confirmation 
of prior determinations by staff, 
panels and committees which the 
agency calls recommendations". 

According to your letter: 

" .•• NYSCA's apparent position is that 
panels are advisory bodies that do not 
make final determinations, and no 
council members sit on the panels, and 
therefore OML requirements are inappli
cable. It is further indicated that 
committee meetings go into executive 
sessions in order to consider specific 
grant applications". 

On the basis of the information that you provided, 
your first area of inquiry raises a series of questions 
concerning the applicability of the Open Meetings Law to 
the groups specified. 

Perhaps the most important provision of the Open 
Meetings Law relative to your inquiry is the definition of 
"public body". Section 97(2) of the Open Meetings Law 
defines "public body" to include: 

" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two 
or more members, performing a govern
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law, or committee or 
subcommittee or other similar body of 
such public body". 

Based upon the language quoted above, it is my view that 
each of the groups that you identified concerning the 
application of the Law (panels, committees,• subcommittees 
and the Council) constitute public bodies subject to the 
Open Meetings Law, except meetings' of staff. From my 
perspective, gatherings among staff of an agency would not 
constitute meetings subject to the Open Meetings Law, for 
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staff would not constitute a public body. It is noted in 
this regard that a series of amendments to the Open Meetings 
Law recommended largely upon recommendations made by the 
Committee became effective on October 1, 1979. One of the 
amendments concerns a redefinition of "public body". In 
its deliberations that led to a recommendation concerning 
the definition in question, it was clearly intended that 
the definition of "public body" should not be construed 
to include meetings of staff. In my view, a gathering of 
staff members does not generally represent a meeting among 
individuals designated to perform a duty collectively as a 
body. Further, the identities of staff members working with 
respect to particular duties often changes, for there is 
likely no designation of a group of individuals to perform 
their duties in a collegial manner acting as a single voice. 

The other groups that you mentioned, however, such 
as panels, committees, subcommittees and the Council itself, 
are public bodies, for each of the conditions precedent to 
a finding that they constitute public bodies may in my view 
be met. 

First, each of those groups would be an entity con
sisting of two or more members. 

Second, whether the groups in question are comprised 
of public officers, others, or a combination of both, they 
are in my view required to perform their duties by means 
of a quorum. It is noted in this regard that §41 of the 
General Construction Law defines "quorum" and states that: 

"[W]henever three or more public offi
cers are given any power or authority, 
or three or more persons are charged 
with any public duty to be performed 
or exercised by them jointly or as a 
board or similar body, a majority of 
the whole number of such persons or 
officers, at a meeting duly held at a 
time fixed by law, or by any by-law 
duly adopted by such board or body, 
or at any duly adjourned meeting of 
such meeting, or at any meeting .duly 
held upon reasonable notice to all of 
them, shall constitute a quorum and 
not less than a majority of the whole 
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number may perform and exercise such 
power, authority or duty. For the 
purpose of this provision the words 
'whole number' shall be construed to 
mean the total number which the board, 
commission, .body or other group of 
persons or officers would have were 
there no vacancies and were none of 
the persons or officers disqualified 
from acting". 

In view of the definition of "quorum" quoted above, it is 
clear that any group of three or more public officers or 
persons charged with any public duty to be performed or 
exercised by them collectively as a body can do so only 
by means of a quorum, a majority of the total membership. 

Third, each of the groups in question in my view 
conducts public business and performs a governmental func
tion, for each analyzes applications made to the Council 
and performs a step in the deliberative process that 
influences the final determination by the Council. 

And fourth, the functions performed by those groups 
are carried out for an agency of state government, NYSCA. 

As such, I believe that each of the requirements 
necessary to a finding that an entity is a "public body" 
is present with respect to the groups that you mentioned. 

Moreover, the amendments to the definition of "pub
lic body" tend to strengthen a contention that advisory 
bodies, such as the panels, committees and subcommittees 
that you mentioned, are "public bodies". Specifically, 
the language in the definition of "public body" as orig
inally enacted made reference to entities that "transact" 
public business, and it was argued by many that advisory 
groups with only the capacity to recommend and with no 
authority to take action were not covered by the Law, be
cause they do not "transact" public business, i.e., take 
final action. The substitution of the term "conduct" in 
my opinion represents an intent to include committees, 
subcommittees and other advisory groups that have no 
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authority to take final action, but merely the authority 
to advise. The inclusion of committees, subcommittees 
and "similar" bodies in the definition also indicates an 
intent on the part of the Legislature to include advisory 
bodies within the scope of the definition of "public body", 
for such groups generally have no authority to take final 
action. 

In addition, in a recent determination rendered by 
the Appellate Division, Fourth Department, it was found 
that both an advisory committee and an advisory task force 
designated by a mayor constituted public bodies subject 
to the Open Meetings Law [see e.g., Syracuse United Neigh-
bors v. City of Syracuse, 437 NYS 2d 466, AD 2d 
{1981)]. 

In reaching its conclusion, the Court stated that: 

"[W]hile neither of the committees 
here usurp the powers of other muni-
cipal departments and their recommenda-
tions may be characterized as advisory 
only, in that they did not bind the 
common council or other city departments, 
it is clear that their recommendations 
have been adopted and carried out without 
exception. To hold that they are not 
public bodies within the meaning of 
the Open Meetings T,aw would be to 
exalt form over substance. Both 
committees perform vital governmental 
functions affecting the municipality 
and its citizenry, and their recom
mendations receive the automatic 
approval of the common council. To 
keep their deliberations and decisions 
secret from the public would be vio-
lative of the letter and spirit of 
the legislative declaration in section 
95 of the Public Officers Law" (id. at 
468). -

Based upon the amendments to the definition of 
"public body" and the thrust of recent case law, it is my 
view that the panels, committees, subcommittees and the 
Council itself constitute "public bodies" subject to the 
Open Meetings Law in all respects. 
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Assuming that the conclusion expressed above is 
accurate, I believe that any gathering of a quorum of any 
of the entities identified above would constitute "meetings" 
as defined by the Law. 

It is noted in this regard that the Court of Appeals 
held in 1978 that the definition of "meeting" should be 
construed to include any gathering of a quorum of a public 
body for the purpose of discussing public business, whether 
or not there is an intent to take action, and regardless 
of the manner in which the gathering may be characterized. 

In terms of the capacity to close meetings, the Open 
Meetings Law permits a public body to engage in executive 
sessions under §100. In addition, §103 identifies three 
exemptions from the Open Meetings Law. 

In my view, based upon the information that you have 
provided, none of the three exemptions appearing in §103 
could be cited to remove a meeting of the groups that you 
identified from the coverage of the Open Meetings Law. 

With respect to executive sessions, §100(1} lists 
eight areas of discussion that may be conducted during 
executive sessions. It is noted that a public body must 
follow a procedure prescribed in the Law before it may 
enter into an executive session, for §97(3) defines 
"executive session" to mean a portion of an open meeting 
during which the public may be excluded. In brief, the 
procedure for entry into an executive session [see §100(1)] 
involves three components: a motion to enter into an 
executive session made during an open meeting, the identity 
in general terms of the subject sought to be discussec 
behind closed doors; and a vote to carry the motion by a 
majority of the total membership of a public body. 

Based upon a review of the grounds for executive 
session, it appears that only one might be applicable. 
Specifically, §100(1) (f) permits a public body to enter 
into an executive session to discuss: 

" .•. the medical, financial, credit or 
employment history of a particular 
person or corporation, or mattefs 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation ••• " 
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While most of the areas identified in the language quoted 
above would not appear to be present in discussions of 
the groups in question, it is possible that some discussion 
might deal with the employment or financial history of a 
particular person or corporation. To the extent that 
§100(1) (f) would be applicable, or to the extent that any 
of the remaining grounds for executive session may appro
priately be cited, the groups in question would have the 
capacity to enter into an executive session. 

Your next area of inquiry involves rights of access 
to records in possession of NYSCA under the Freedom of 
Information Law. The documents in which you are interested 
are cited on page three of your letter and are numerous. 
In all honesty, without greater familiarity with the con
tents of specific records, it is all but impossible to 
provide specific direction. Nevertheless, I would like to 
offer the following comments. 

As you are aware, the Freedom of Information Law 
is based upon a presumption of access. Stated differently, 
all records of an agency, such as NYSCA, are accessible, 
except to the extent that records fall within one or more 
of the grounds for denial listed in §87(2) (a) through (h). 

It would appear that virtually all of the documents 
identified would constitute inter-agency or intra-agency 
materials. In this regard, §87(2) (g) of the Freedom of 
Information Law states that an agency may withhold records 
that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabula
tions or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or dete~min
ations ..• " 
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It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public or final agency 
policies or determinations must be made available. There
fore, to the extent that the records in question consist of 
statistical or factual information, instructions to staff 
that affect the public, or final agency statements or policy 
or determinations, they must in my view be made available. 

Conversely, to the extent that the materials contain 
advice that is solely reflective of opinion and not factual 
information opinion which the agency relies in carrying 
out its duties, they would be deniable [see e.g., Miracle 
Mile Associates v. Yudelson, 68 AD 2d 176 (1979)]. It is 
also noted that factual information is in my view available, 
even though it may be contained in what may be characterized 
as pre-decisional materials [see e.g., Miracle Mile, supra; 
Polansky v. Regan, 427 NYS 2d 161 (1980)]. 

I believe that minutes of meetings of the panels, 
committees, subcommittees and the Council are also available, 
particularly if it is assumed that each of those entities 
is subject to the Open Meetings Law. Under §101 of the 
Open Meetings Law, public bodies are required to prepare 
minutes. In the case of motions, proposals, resolutions, 
and actions taken during open meetings, minutes must be 
compiled and made available within two weeks of such 
gatherings. Minutes reflective of action taken during 
executive sessions must be compiled and made available 
during one week of the executive sessions. 

Further, although the determination made by a panel 
or committee, for example, might not be reflective of the 
final determination of NYSCA, it would in my view nonethe
less be the final determination of the panel or committee. 
As such, I believe that those determinations are accessible 
under the Law, even though they may not represent the last 
step of the decision-making process. In this regard, it 
has been held that the term "final" (as in "final deter
mination") should not be accorded an ordinary dictionary 
definition, for such a construction "would broduce an 
unreasonable result by denying access to all opinions, 
orders and determinations except those made by the highest 
agency. Adopting the legal definition .•• permits the access 
intended under subdivision S of section 89 at each stage 
of an often multilevel administrative process" (Miracle 
Mile, id. at 182). 
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Lastly, it is noted that §87(3) (a) of the Freedom 
of Information Law requires that a voting record must be 
compiled in every instance in which a vote is taken in 
which the manner in which each member voted is indicated. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 

me. 

RJF:ss 

Sincerely,· 

~ ~ . r A{t--.---

Robert J. Freeman 
Executive Director 

cc: New York State Council on the Arts 
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Ms. Peggy Vega, Chairperson 
Bronx Community Board No. 10 
3100 Wilkinson Avenue 
Bronx, New York 10461 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Vega: 

I have received your letter of May 28 and appre
ciate your interest in complying with the Freedom of 
Information and Open Meetings Laws. 

You have requested a "ruling" from this Committee 
"as to whether or not this vote can be by a ballot given 
to each member, or whether it must be an open vote iden
tifying each member's vote." 

Please be advised that the Committee does not 
have the authority to issue "rulings". On the contrary, 
the Committee is authorized to render advisory opinions 
under both the Freedom of Information Law [Public Officers 
Law, §89(1) (b) (ii)] and the Open Meetings Law [Public 
Officers Law, §104(1)]. Therefore, the comments pro
vided in the ensuing paragraphs should be considered 
advisory. 

In my view, a community board is prohibited from 
voting by secret ballot. 

In terms of background, community boards were 
created initially by local law No. 39, which was added 
to the New York City Charter in 1969. Under'that"pro
vision, community boards were governed by §84 of the 
New York City Charter. Section 84 of the Charter was 
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repealed by the passage of local No. 102 enacted in 1977. 
The cited provision was replaced by §2800 of the Charter 
entitled "Community Boards". According to §2800, the mem
bers of a community board are appointed by a bureau pres
ident. Further, it is clear that a community board per
forms duties of a governmental nature for the City of 
New York. 

Based upon §2800 of the New York City Charter, I 
believe that a community board may be considered an 
"agency" subject to the Freedom of Information Law and 
a "public body" subject to the Open Meetings Law. 

Section 86(3) of the Freedom of Information Law 
defines "agency" to include: 

"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 

From my perspective, a community board is a municipal 
entity that performs a governmental function for a muni
cipality, New York City. Therefore, it is in my view an 
"agency" subject to the Freedom of Information Law. 

Section 97(2) of the Open Meetings Law defines 
"public"body" to mean: 

"any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two 
or more members, performing a govern
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law, or committee or 
subcommittee or other similar body 
of such public body." 



I, 

Ms. Peggy Vega 
June 12, 1981 
Page -3-

By breaking the definition into its components, I believe 
that it may be concluded that a community board is a "pub
lic body" subject to the Open Meetings Law. First, it is 
an entity that may consist of up to fifty persons. Second, 
while there may be no specific reference in the City 
Charter to a quorum, §41 of the General Construction Law 
requires that any entity consisting of three or more per
sons designated to perform a duty collectively as a body 
can only do so by means of a quorum, a majority of the 
total membership. Third, based upon §2800 of the City 
Charter, a community board clearly conducts public busi
ness and performs a governmental function. And fourth, 
the duties of a community board are performed on behalf 
of a public corporation, the City of New York. 

In view of the foregoing, I believe that a commun
ity board is clearly a "public body" subject to the Open 
Meetings Law in all respects. 

It is also noted that the definition of •~public 
body" as amended includes not only governing bodies that 
have the authority to take final action, but advisory 
bodies, committees and subcommittees as well. Further, 
it was recently held that an advisory body designated 
by a mayor constituted a "public body" subject to the 
Open Meetings Law [see e.g., Syracuse United Neighbors 
v. City of Syracuse, 437 NYS 2d 466, - AD 2d , (1981)}. 
In view of the case law and the thrust of applicable pro
visions of the Open Meetings Law, once again, I believe 
that a community board clearly falls within the scope of 
that law. 

Since a community board is an "agency" subject 
to the Freedom of Information Law, it is in my view re
quired to follow the direction provided by that statute. 
Specifically, §87(3} (a} of the Freedom of Information 
Law requires that each agency shall maintain: 

"a record of the final vote 
of each member in every agency 
proceeding in which the mem
ber votes .•. " 

As such, a community board is required to create a re
cord of votes indicating the manner in which each member 
voted in each instance in which a vote is taken. Further, 
I believe that the record of votes should be contained 
within minutes required to be compiled under §101 of 
the Open Meetings Law. The cited~provision requires 
that minutes include the vote taken at any meeting of 
a public body. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

~-~· 
Robert J. Freeman 
Executive Director 

RJF: jm 
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The Standard Star 
92 North Avenue 
New Rochelle, NY 10802 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Ulwick: 

As you are aware, I have received your letter of 
May 28, as well as the materials appended to it. 

The question raised in the correspondence is 
whether a recently created entity known as the Pelham 
Council of Governing Boards is a public body subject 
to the Open Meetings Law. 

According to the materials that you transmitted, 
the Council in question :consists of a maximum of twelve 
members, including the Town Supervisor, the Mayors of 
Pelham and Pelham Manor, the President of the Board of 
Education, one additional member from each of the public 
corporations mentioned previously, and the chief admin
istrators of each of those units of government. Further, 
according to a release issued by the Pelham Board of Ed
ucation, the purpose of the Council is: 

"[T]o discuss and exchange information 
on issues and problems of mutual con
cern to all four Pelham governments, 
in order to enhance their ability to 
maintain and improve the quality and 
attractiveness of Pelham as a commun
ity. " 
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Based upon the information that you have provided, 
I believe that the Council of Governing Boards is a 
"public body" subject to the Open Meetings Law in all 
respects. 

Section 97(2) of the Open Meetings Law defines 
"public body" to include: 

" ••• any entity, for·which a quoru~ 
is required in order to conduct pub
lic business and which consists of 
two or more members, performing a 
governmental function for the state 
or for an agency or department there
of, or for a public corporation as 
defined in section sixty-six of the 
general construction law, or com
mittee or subcommittee or other sim
ilar body of such public body." 

By breaking the definition into its components, I believe 
that each of the conditions precedent necessary to a 
finding that the Council constitutes a public body can 
be met. 

First, the Council is an entity consisting of 
two or more members, and as noted earlier, consists of 
up to twelve. 

Second, I believe that the Council is required to 
conduct its business by means of a quorum, even though 
the acts,that may have created the Council make no speci
fic re~erence to any quorum requirements. In this re
gard, I direct your attention to §41 of the General Con
struction Law, which defines "quorum" and·states that: 

"[W]henever three of more public 
officers are given any power or 
authority, or three or more per
sons are charged with any public 
duty to be performed or exercised 
by them jointly or as a board or 
similar body, a majority of the 
whole number of such persons or 
officers, at a meeting duly held 
at a time fixed by law, or by any 
by-law duly adopted by such board 
or body, or at any duly adjourned 
meeting of such me.etin"g, or at any 
meeting duly held upon reasonable 
notice to all of them, shall consti-
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tute a quorum and not less than a 
majority of the whole number may 
perform and exercise such power, 
authority or duty. For the pur
pose of this provision the words 
'whole number' shall be construed 
to mean the total number which the 
board, commission, body or other 
group of persons or officers would 
have were there no vacancies and 
were none of the persons or officers 
disqualified from acting." 

In view of the definition of "quorum" quoted above, it 
is clear that any group of three or more public officers 
or persons charged with any public duty to be performed 
or exercised by them collectively as a body can do so 
only by means of a quorum, a majority of the total member
ship. 

Third, based upon the description of the purpose 
of the Council, I believe that it was created to conduct 
public business and perform a governmental function. 
Specifically, in the statement of purpose, it is indi
cated that the Council intends to discuss and exchange 
information on issues and problems of mutual concern to 
each of the governments within Pelham in order to improve 
the quality of the community. Further, the subjects of 
possible discussion identified in the release issued by 
the Board of Education include "strengthening the tax 
base, youth-related problems and programs, effective 
and bene,ficial uses of public property." From my per
spective, those topics clearly reflect an intent to dis
cuss or conduct public business and perform a govern
mental function. 

And fourth, the duties of the Council are being 
carried out for several public corporations, i.e.-, the 
Town of Pelham, the Villages of Pelham and Pelham Manor, 
and the Pelham School District. 

It is also noted that the definition of "public 
body" as it appeared in the original Open Meetings Law, 
effective January 1, 1977, was unclear insofar as it 
applied to advisory bodies. Under that provision, it 
was often contended that a committee, subcommittee or 
advisory body that had no power to take action but only 
the capacity to recommend fell outside the scope of the 
Open Meetings Law. That contention was based upon the 
language of the definition of "public body" which made 
reference to the capacity to "transact" public business. 
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Nevertheless, in a decision affirmed by the Court of 
Appeals, the state's highest court, it was found that 
the term "transact" should be accorded its ordinary 
dictionary definition, i.e., to discuss or conduct 
[see Orange County Publications v. Council of the City 
of Newburgh, 60 AD 2d. 409, aff'd 45-_ NY. 2d 947 (1978}]. 
As such, even under the original Open Meetings Law it 
appeared that the authority to take final action was 
not a condition precedent to a finding that an entity 
was a "public body" subject to the Open Meetings Law. 

More importantly, in order to ensure that com
mittees, subcommittees and similar advisory bodies would 
be subject to the Open Meetings Law, the definition of 
"public body" was altered as part of a series of amend
ments to the Open Meetings Law that became effective on 
October 1, 1979. It is emphasized in this regard that 
the term "transact" was replaced by "conduct". More
over, the definition now makes specific reference to 
committees, subcommittees and similar bodies. 

It is also noted that in a recent decision ren
dered by the Appellate Division, it was found that ad
visory bodies that were not created by public bodies, 
but rather by an executive, constituted public bodies 
subject to the Open Meetings Law [see Syracuse United 
Neighbors v. City of Syracuse, 437 NYS 2d 466, __ AD 2d 
_ (1981)]. 

For the reasons expressed in the preceding para
graphs, it is my opinion that the Council on Governing 
Boards .is a "public body" subject to the Open Meetings 
Law in all respects. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

~{J0t<f.~. 
Robert J. Freeman 
Executive Director 

cc: Frank M. DeBellis, Town Attorney 
Anthony J. Noto, Chairman 
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Carolyn J. Pasley 
Assistant Counsel 
State University of New York 
State University Plaza 
Albany, New York 12246 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Pasley: 

Thank you for your comments of May 27 in which you 
responded to an April 22 opinion written at the request of 
Mr. Andrew Golebiowski . 

You have indicated that the opinion was in your view 
based on inadequate information regarding the College Senate 
of the State University College at Buffalo and its appli
cation to the Open Meetings Law. In particular, you wrote 
that the College Senate is not a governing body of the 
College and neither the College Senate nor its Committees 
conduct "public business" or perform a "governmental func
tion for the state". 

I would like to make the following observations with 
respect to your concerns~ 

First, in support of your contention that the College 
Senate or a committee thereof is not performing a govern
mental function, you cited Bigman v. Siegel [NYLJ, Septem
ber 29, 1977 (Sup. Ct., Queens County)]. The Bigman case 
was decided before the definitions of "meeting" and "public 
body" were altered in a series of amendments to the Open 
Meetings Law that became effective on October 1, 1979. 
With respect to the definition of "meeting", in Orange 
County Publications v. Council of the City of Newburgh 
[60 AD 2d 409, aff'd 45 NY 2d 947 (1978} ], the Court of 
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Appeals interpreted the definition expansively and held 
that any gathering of a quorum of a public body for the 
purpose of discussing public business constitutes a "meet
ing" subject to the Open Meetings Law, whether or not there 
is an intent to take action and regardless of the manner in 
which a gathering may be characterized. Further, the re
definition of "meeting" was in my view intended to conform 
with the determination of the Court of Appeals. 

Second, §97(2) of the Open Meetings Law as amended 
defines "public body" to include: 

" ..• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other 
similar body of such public body". 

It is noted that the term "transact", which appeared in 
the original definition and which apparently was the basis 
for the Bi~man decision, no longer appears in the defini
tions of either "meeting" or "public body". The replacement 
of the term "conduct" for "transact" was in my opinion in
tended to ensure that the entire deliberative process be 
subject to the Open Meetings Law, and that the Law should 
clearly apply to more than those meetings during which 
there is an intent to take action. Consequently, the deci
sion in Bigman, which held that "[t]here is notsuch compel
ling reason to require public meetings of advisory groups", 
has effectively been reversed under the new §97(2) of the 
Open Meetings Law. 

Additionally, you stated that the College Senate 
"provides recommendations and advice to the College Pres
ident on a number o.f educational matters such as the 
development of new programs in the College curriculum and 
the establishment of the academic calendar". In my view, 
such activities, whether by the College Council or the 
College Senate, whether advisory in nature or otherwise, 
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constitute the conducting of public business and the per
formance of a governmental function for the state, i.e. 
the operation of the State University system, as envisioned 
in Orange County Publications v. Council of the City of 
Newburgh, supra, and the Open Meetings Law as amended. 
Consequently, I disagree with your contention that only 
the College Council and the State University Board of 
Trustees "conduct" public business. 

Third, a recent Appellate Division, Third Department 
decision found that Cornell University, which functions 
as both a private and public institution, is a public body 
subject to the requirements of the Law (see Holden v. Board 
of Trustees of Cornell University, Appellate Division, Third 
Department, May 21, 1981) to the extent that it functions 
on behalf of the SUNY Board of Trustees under the Education 
Law regarding the land grant Colleges at Cornell and the 
University's law enforcement functions. 

I hope these comments are responsive to your concerns. 

BY: 

RJF:PPB:sls 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 



I'· . ·,. '· 
' ., '" .~· 

STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 
Fo IL- A-0 - ~o~O 
a ML-Ao-Co1/? 

-MITTEE MEMBERS 

THOM,\S H. COLLINS 
MAn10 1\1. cuo•,10 
Jul-INC. EGAt-J 

DEPARTMENT-OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(578) 474-2578, 2791 

V,ALTF.R W. GnUNFELD 
MAHCELt.A MAXWELL 
HOWARD F. MILLER 
BASIL A. PATE•C:SOf\i 
IRVING P. SEID:JM, 
GILBERT P. St,1 I fH ChJ1rrno'. 
DOUGLAS L. TURNER June 19, 1981 

EXECUTIVE DIRECTOR 
R06ERT J. F-R[Et..',i: N 

' 

Theodore W. Micek, Jr. 
  

  

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Micek: 

I have received your letter, which raises questions 
regarding both access to records and the conduct of meetings 
in the Copenhagen Central School District. 

Your first question concerns access to minutes of 
meetings of the Board of Education. According to your let
ter, on May 6, you requested the minutes of the School .Board 
meeting of April 22. In response you were informed that the 
minutes had not yet been typed and that the attorney for 
the District advised the Clerk that minutes should be with
held until they are approved. You also cited a book pub
lished in 1970 entitled "School Law" in which it was stated 
that minutes need not be approved prior to making them 
available to a taxpayer. 

In my opinion, any person may gain access to minutes 
of an open meeting of a public body within two weeks of the 
meeting. I direct your attention to §101 of the Open Meet
ings Law, which in subdivision (1) prescribes the minimum 
contents of minutes of open meetings and in subdivision 
(3) requires that minutes of open meetings be compiled and 

made available within two weeks of such meetings. 

Before the provision cited 
on October 1, 1979, the Committee 
instances a public body might not 
approve minutes within two weeks. 

above went into effect 
recognized that in some 
have the opportunity to 

As such, in a memorandum 



I 
Theodore w. Micek, Jr. 
June 19, 1981 
Page -2-

transmitted to all public bodies in the state, including 
school boards, it was advised that unapproved minutes be 
compiled and made available within two weeks as required 
by law, but that they be marked "unapproved", "draft", or 
"non-final", for example. By so doing, the public can 
generally be aware of what transpired at a meeting, and 
at the same time, the recipient of unapproved minutes is 
given notice that the contents are subject to change, 
thereby giving a board and its members a measure of pro
tection. 

Your second area of inquiry pertains to a situation 
in which a group of concerned citizens submitted a petition 
to the Board prior to its regularly scheduled meeting. 
Since the minutes failed to make reference to the peti
tion, you asked·· whether reference to the petition must 
be included in the minutes. 

Once again, I direct your attention to §101{1) of 
the Open Meetings Law, which prescribes minimum require
ments concerning the contents of minutes of open meetings, 
and states that: 

"[M]inutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and 
any other matter formally voted upon 
and the vote thereon". 

Based upon the language quoted above, it appears that there 
was no requirement that the minutes make reference to the 
submission of the petition. 

Your third question concerns a denial of access to 
records indicating the names of twenty students who attend 
the Copenhagen schools tuition free. In this instance, a 
federal law, the Family Educational Rights and Privacy Act 
(20 U.S.C. §1232g) determines rights of access. In brief, 
the Act states that any "education record" that identifies 
a particular student is confidential, unless the parent of 
the student consents to disclosure. As such, unless the 
parents of the students in question have consented to 
disclosure, I would agree that the names must remain 
confidential. 



C 
Theodore W. Micek, Jr. 
June 19, 1981 
Page -3-

The final question raised in your letter pertains 
to a contention by the Superintendent that you "had no 
right to ask questions at a board of education meeting .•. " 
I concur with the statement made by the Superintendent. The 
Open Meetings Law gives the public the right to attend and 
listen to the deliberations of public bodies; it does not, 
however, grant the public to speak or otherwise participate 
at meetings. Therefore, if the School Board chooses to 
permit the public to ask questions at meetings, it may do 
so. Nevertheless, it need not, for there is no right to 
participate granted by the Open Meetings Law or any other 
law of which I am aware. 

Lastly, enclosed for your consideration are copies' 
of the Freedom of Information Law, the Open Meetings Law, 
which is attached to a memorandum explaining changes in the 
Law that became effective on October 1, 1979, and an explana
tory pamphlet that may be useful to you. The same mater
ials, as well as a copy of this opinion, will be sent to 
the School Board. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

cc: School Board 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Alan M. Pretzel, D.D.S. 
Bethpage Medical Center 
4277 Hempstead Turnpike 
Bethpage, NY 11714 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Dr. Protzel: 

I have received your letter of June 4 and appreciate 
your kind words. 

According to your letter, "[P]rior to every School 
Board meeting the members, with the administration meet to 
discuss 'the agenda'" in private. Your question is whether 
the discussion of the formation of an agenda is a proper 
subject for an "executive" meeting. 

In this regard, soon after the Open Meetings Law 
became effective in 1977, numerous questions arose with 
respect to the status of so-called "work sessions", "agenda 
meetings", "planning sessions" and during which public 
bodies met to discuss public business, but in which no 
action would be taken. The status of such gatherings was 
clarified by the Court of Appeals, the state's highest 
court, in Orange County Publications v. Council of the 
City of Newburgh [60 AD 2d 409, aff 1 d 45 NY 2d 947 (1978)]. 
Specifically, the Court found that the definition of "meet
ing" appearing in §97(1) of the Open Meetings Law is appli
cable to any convening of a quorum of a public body for the 
purpose of discussing public business,whether or not there 
is an intent to take action and regardless of the manner 
in which a gathering may be characterized. Moreover, the 
original definition of "meeting" was amended in 1979 to 
ensure that its statutory language conform with the clear 
direction given by the Court of Appeals. 
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In view of both the language of the Open Meetings 
Law as amended and its expansive judicial interpretation, 
it is in my opinion clear that the 11 agenda meeting 11 des
cribed in your letter is a "meeting" subject to the Open 
Meetings Law that must be convened open to the public. 

It is also noted that every meeting of a public 
body must be preceded by notice given in accordance with 
§99 of the Law. In the case of meetings scheduled at 
least a week in advance, §99(1) requires that notice be 
given to the news media (at least two) and to the public 
by means of posting in one or more designated, conspic
uous public locations not less than seventy-two hours 
before such meetings. In the case of meetings scheduled 
less than a week in advance, §99(2) states that notice 
must be given in the same manner as that prescribed in 
§99(1) "to the extent practicable" at a reasonable time 
prior to such meetings. Consequently, it is clear that 
notice must be given prior to all meetings, whether they 
are regularly scheduled or otherwise. 

It is emphasized that the phrase "executive session" 
is defined to mean a portion of an open meeting during 
which the public may be excluded [see attached, Open Meet
ings Law, §97(3)]. Further, §100(1) of the Law prescribes 
a procedure that must be followed before a public body 
may enter into an executive session. Specifically, the 
cited provision states in relevant part that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys ••• " 

Based upon the language quoted above, it is clear that an 
executive session is not separate and distinct from an open 
meeting, but rather is a portion thereof. Is is also 
clear that an executive session cannot be held until after 
a public body has convened an open meeting. 
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Lastly, paragraphs (a) through (h) of §100(1) of 
the Open Meetings Law specify and limit the subjects that 
may appropriately be considered during an executive ses
sion. Only to the extent that one or more among the 
grounds for executive session arises, and only after having 
followed the procedure required for entry into an executive 
session,can a public body conduct an executive session. 

I hope that I have been of some assistance. Sh0uld 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs • 

Sincerely, 

~5.~ 
Robert J. Freeman 
Executive Director 



- - - - .r --,· w, 
J~.l.r 

STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

'

ITTEEMEMllERS 

HOM,\S ~I. COLLINS 
MA11I0 r-.1. cuor,10 
JUHN C. EGAI~ 

DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
.. (518) 474-2518, 2791 

VIALHRW.Gn:.JNFf:Ll..l' 
M,'.HCE LLA MM<WE ll 
HOV-.AnD F. MILLER 
B..l.SI LA. PATE ;..'.SO~ 
tRVtNG P. SEtD~,1AN 
GILBERT P. S','.I rH. Cr.Jirma· 
DOUGLAS L. 1L'RNE9 

June 22, 1981 

EXECUTIVE DIRECTOR 
ROt>ERT J f-R[[tl.',i'.N 

' 

Mrs. E. Kostiuk 
  

  

The ensuin~ advisory opinion is based solely upon the facts 
presented 1.n your correspondence. , 

Dear Ms. Kostiu~: 

I have received your letters of May 27 and June 
10. 

You have requested an advisory opinion regarding 
the availability of minutes allegedly taken at a closed 
meeting of the Town Board of the Town of Riverhead on 
April 20, 1981. To date, you have made two requests under 
the Freedom of Information Law and been denied on both 
occasions. In particular, you have contended that the 
minutes include a reprimand of a Riverhead dog warden for 
removal of your dog from your property. 

First, it is unclear in your letter whether the Town 
Board convened its meeting as an executive session or whether 
the executive session was called after an open meeting had 
begun. In this regard, I would like to point out that the 
phrase "executive session" is defined by §97(3) of the Open 
Meetings Law (see attached) to mean a portion of an open 
meeting during which the public may be excluded. Moreover, 
§100(1) describes a procedure that must be followed before 
a public body may enter into an executive session. Speci
fically, the cited provision states in relevant part that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject or 
subjects to be considered, a public body 
may conduct an executive session for 
the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys •.• " 
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Based upon the language quoted above, a public body may 
enter into an executive session only after having convened 
an open meeting, and only when the procedural steps des
cribed above have been followed. 

Assuming that an executive session was properly 
convened, minutes of the executive session would be required 
to be made available only if action was taken during the 
executive session. Section 101(2) of the Open Meetings 
Law states that minutes reflective of the action taken 
during an executive session must be compiled and made 
available in accordance with the Freedom of Information 
Law within one week of the executive session. However, if 
no action was taken, minutes of the executive session ne~d 
not have been qompiled. 

Second, if a formal vote to reprimand the dog warden 
was taken by the Town Board during an executive session, 
that record is in my view available under the Freedom of 
Information Law, whether or not the reprimand is found within 
records characterized as minutes. 

The Freedom of Information Law is based upon a pre
sumption of access. Section 87(2). of the Law states that 
all records of an agency, such as a town, are available, 
except those records or portions thereof that fall within 
one or more grounds for denial appearing in paragraphs (a) 
through (h) of the cited provision. 

In my view, the reprimand you are seeking is acces
sible under the Freedom of Information Law, notwithstanding 
possible invasions of privacy. In this regard, I direct· 
your attention to §87(2) (b) (see attached) of the Law, which 
states that an agency may withhold records or portions 
thereof when disclosure would result in "an unwarranted 
invasion of personal privacy". Although subjective judg
ments must often be made :regarding the extent to which 
one's privacy might be invaded, the courts have provided 
significant direction, particularly with respect to the 
privacy of public employees. Under the Freedom of Infor
mation Law and other areas of law, the courts have found 
that public employees enjoy a lesser right to privacy 
than the public generally, for public employees have a 
greater duty to be acqountable than any other identifiable 
group. Further, it has been held on several occasions 
that records that are relevant to the performance of public 
employees' official duties are available, for disclosure 
in such cases ~ould constitute a permissible rather than 
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an unwarranted invasion of personal privacy, [see e.g., 
Farrell v. Village Board of Trustees, 372 NYS 2d 905, 
(1975); Gannett Co. v. County of Monroe, 59 AD 2d 309. 
(1977}; aff'd 45 NY 2d 954 (1978); Montes v. State, 406 

NYS 2d 664 (Court of Claims, 1978); Steinmetz v. Board of 
Education, East Moriches, Sup. Ct., Suffolk Cty., NYLJ, 
October 30, 1980]. Contrarily, if information concerning 
a public employee is irrelevant to the performance of his 
or her official duties, a denial may be proper, for disclo
sure might indeed result in an unwarranted invasion of 
personal privacy (see e.g., Matter of Wool, Sup. ct., 
Nassau Cty., NYLJ, November 22, 1977). 

When a town board votes to issue a reprimand to one 
of its employees, based upon case law, I believe that dis
closure would result in a permissible as opposed to an 
unwarranted invasion of personal privacy, for the reprimand 
is relevant to the manner in which a named public employee 
performs his official duties. This contention is.bolstered 
by the decisions cited above, at least one of which dealt 
with an invasion of privacy of a similar nature. In 
Farrell, supra, it was held th~t reprimands of named public 
employees were available, for the reprimands were relevant 
to the performance of the official duties of the public 
employees involved and because the reprimands essentially 
constituted "final determinations" that are available. 

Third, one of the other grounds for denial which 
could apply to the situation is §87(2) (g), which statas 
that an agency may withhold records or portions thereof 
that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determina
tions ••. " 

It is important to emphasize that the provision quoted 
above contains what in effect is a double negative. While 
an agency may withhold inter-agency or intra-agency mater
ials, it must.provide access to statistical or factual data, 
instructions to staff that affect the public, or final 
agency policy or determinations found within such records. 
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Under the circumstances, the determination rendered 
during or following the executive session might be considered 
"intra-agency" material. Nevertheless, I believe it may 
also be characterized as a "final determination" of the 
Town Board that is required to be made available. 

Fourth, you attached to your correspondence copies 
of the Town o f Riverhead' s response to your Freedom of 
Information Law request. These copies indicated that your 
requests were denied because they constituted a "confidential 
disclosure". A claim of confidentiality can in my opinion 
be invoked, only where a specific statute authorizes con
fidentiality [see Freedom of Information Law, §87(2) (a)]~ 
I am unaware of any relevant statute which would authorize 
the Town o ·f Riverhead to deny the information you are 
seeking under a claim of confidentiality. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me • 

PPB:RJF:ss 

Enclosures 

cc: Town Board 

BY: 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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Charles V. Eible 
Superintendent of Schools 
Hendrick Hudson School District 
_61 Trolley Road 
Montrose, New York 10548 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear ~..r. Eible: 

I have received your. letter of June 8 in which you 
requested an advisory opinion under the Open Meetings Law. 

According to your letter:. 

"[R]ecently, the Board of Education of 
the Hendrick Hudson School District was 
requested to meet in Executive Session 
with a representative group of resi
dents for the purpose of discussing 
specific names of individuals, along 
with their background and qualifica
tions, for consideratiori by the Board 
for appointment to a district commit
tee to study the future use of a 
school to be closed. The Board 
granted the request. That decision 
was challenged by a local reporter, 
Maryanne Yurchuk, of the Croton
Cortlandt News". 

In my opinion, the executive session was likely 
proper. 

It is noted at the outset that the phrase "executive 
session" is defined to mean a portion of an open meeting 
during which the public may be excluded. In addition, 
§100(1) of the Open Meetings Law prescribes a procedure 
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that must be followed by a public body, such as a school 
board, before it may enter into an executive session. 
Specifically, the cited provision states in relevant part 
that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes 
only, provided, however, that no 
action by formal vote shall be taken 
to appropriate public moneys .•• " 

Based upon the language quoted above, it is clear that an 
executive session may be convened only after a public body 
has carried a motion made during an open meeting by a 
majority vote of its total membership in which the subject 
matter for the executive session is described in general 
terms. 

Paragraphs (a) through (h) of §100(1) of the Law 
specify and limit the areas of discussion that are appro
priate for executive session. In my view, §100(1) (f) 
could justifiably have been cited to discuss the issue in 
question. That provision states that a public body may 
enter into an executive session to discuss: 

" ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation •.• " 

Under the circumstances described in your letter, it appears 
that the Board would likely have discussed the "employment 
history" of a particular person, as well as a "matter leading 
to the appointment" of a particular person or persons. 
Therefore, I believe that the subject considered by the 
Board fell within the scope of §100(1) (f) and, as such, 
was appropriate for executive session. 
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In sum, assuming that the procedure described in 
§100(1) was followed by the Board of Education before it 
entered into executive session, I believe that the Board 
would have complied with the Open Meetings Law in all 
respects. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cq: Maryanne Yurchuk 

Sincerely, 

Alvt-:f.~~. 
Robert J. Freeman 
Executive Director 
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Mr. Vincent J. Vecchiarella 
superintendent of Schools 
McGraw Central School District 
West Academy Street 
P. 0. Box 556 
McGraw, New York 13101 

The ensuing advisory opinion.is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Vecchiarella: 

I have received your letter of June 8, in which 
you raised a series of questions regarding the application 
of the Open Meetings Law. 

Your questions involve a situation in which a 
Concerned Citizens' Group seeks to meet with the Board 
of Education without your presence or the presence of 
the public. As such, the issue, which has several vari
ations described in your letter, is whether the Open 
Meetings Law would be applicable to such gatherings. 

The first situation that you described would in
volve a gathering of the·Concerned Citizens' Group in 
which all members of the School Board were invited to 
attend a private meeting. 

In my view, assuming that individual Board members 
knew that the remaining Board members were invited, I 
believe that such a gathering would constitute a "meeting" 
subject to the Open Meetings Law. It is important to 
point out that the definition of "meeting" has been inter
preted expansively by the courts. Specifically, in Orange 
county Publications v. Council of the City of.Newburgh 
[60 AD 2d 409, aff'd 45 NY 2d 947 (1978)], it was found 
by the state's highest court, th .. e Court of Appeals, that 
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the definition includes any gathering of a quorum of a 
public body for the purpose of discussing public business, 
whether or not there is an intent to take action and re
gardless of the manner in which a gathering may be charac
terized. Therefore, if the members of the Board meet as 
a board with knowledge that a quorum of the Board will or 
may be present, such a gathering would constitute a "meet
ing". Further, as you are aware, all meetings are open 
to the general public. Consequently, a meeting held by 
the Board with the Citizens 1 Group should in my view 
be non-exclusive and open to the general public. 

Your second question is whether the School Board, 
which consists of seven members, may appoint a committee 
of three members to meet in private with the Citizens' 
Group. In my opinion, the answer must again be in the 
negative. Here I direct your attention to the definition 
of "public body", which includes: 

" ... any entity, for which a quorum 
is required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, 
or committee or subcommittee or other 
similar body of such public body." 

Although the definition of "public body" was unclear in 
the Open Meetings Law as originally enacted with respect 
to the coverage of committees, subcommittees and similar 
advisory bodies, amendments to the Law that became 
effective on October 1, 1979, make clear that such groups 
are themselves "public bodies" subject to the Law. In 
fact, at the end of the definition, specific reference 
is made to committees, subcommittees and similar bodies 
of a public body. A committee of three board members 
would, therefore, also be subject to the Open Meetings 
Law. Consequently, I believe that a gathering between 
a committee of the Board and the Citizens' Group must 
also be an open meeting. 
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your third question involves a situation in which 
a three member committee is designated to meet with the 
Citizens' Group, but in which other Board members ex
pressed an intention to attend. Since the meeting between 
the three member committee and the Citizens' Group would 
be covered by the Open Meetings Law, I believe that any 
person could attend such a meeting, including members of 
the School Board. 

Lastly, as you are aware, the Law enables a public 
body to enter into an executive session only in accordance 
with the eight grounds for executive session appearing in 
§100(1) (a) through (h) of the Law. As such, if a citi
zens group or any person seeks to meet with a school 
board or a committee of the board, such meetings would 
be required to be open, except to the extent that an execu
tive session might properly be convened. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

/\ ~ d f1

\-'J\\;t -- s -fih---
Robert J. Freeman 
Executive Director 
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Joseph G. Halloran, Director 
Syosset Public Library 
225 South Oyster Bay Road 
Syo~set, New York 11791 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Halloran: 

I have received your letter of June 4, 1981. 

In your original request for an opinion, you asked 
for guidance regarding rights of access to library per
sonnel records by an individual library trustee. In our 
opinion of May 1, it was advised that specific direction 
in this area was limited to a 1967 Supreme Court case, 
Gorton v. Dow, 54 Misc. 2d 509. Your more recent corres
pondence seeks advice regarding the propriety of using 
regulations promulgated by the Commissioner of Education, 
which provide direction to school board members concerning 
access to school employee personnel records. 

I would like to make the following comments in 
response to your inquiry. 

First, the Commissioner of Education's regulations 
mentioned in Section 3:64 of "School Law" are found in 
8 NYCRR 84. Specifically, §84.2 of these regulations, 
which apply only to school board members, states that: 

11 [E]xamination of school employee per
sonnel records by the Board of Educa
tion shall be conducted only at execu
tive sessions of the board. Any board 
member may request the chief school 
officer to bring the personnel re
cords of a designated employee or em-
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ployees to an open meeting of the 
board. The board shall then determine 
whether to conduct an executive ses
sion for the purpose of examining such 
records. The chief school officer 
shall present such records to the board 
at the executive session. Such records 
shall, in their entirety, be returned 
to the custody of the chief school 
officer at the conclusion of the execu
tive session of the board." 

As indicated in our previous opinion, the holding 
in Gorton v. Dow, supra, emphasized that library trustees 
could implement regulations for inspection of library 
records as long as such regulations were reasonable and 
did not obstruct the trustee's right to investigate those 
records. Further, in the case of school boards, it has 
been held judicially that a member has not only the right 
to view personnel records, but also the obligation to do 
so. In my opinion, although the regulations quoted apply 
to school boards and not library trustees, rights of access 
of library trustees of necessity should be analogous to 
those of school board members in order that they may 
carry out their official duties [see Gustin v. Joiner, 
95 Misc. 2d 277, aff'd 68 AD 2d 880]. Enclosed for your 
consideration is a copy of Gustin v. Joiner which may be 
useful to you. 

Lastly, notwithstanding the direction given to 
school boards under the Commissioner's regulations, it 
is important to note that the Open Meetings Law governs 
both the procedure for entry into executive session and 
the areas of discussion that may be considered during an 
executive session. In terms of procedure, §100(1) states 
in relevant part that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
orsubjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys ••• " 
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Based upon the language quoted above, it is clear that an 
executive session may be held only after a public body 
has convened an open meeting, and only after a motion 
made in public generally identifying the subject to be 
considered is carried by a majority of the total member
ship. 

I would also like to point out that so-called "per
sonnel" matters regarding specific individuals may often 
be considered during an executive session. One of the 
grounds for executive session is §100(1) (f), which states 
that a public body may close its doors to consider: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••. " 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

PPB:RJF:jm 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

BY Pamela Petrie Baldasaro 
Assistant to the Executive 
Director 
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Ms. Ellen E. Conovitz 
Regional Representative 
Office of the Lieutenant Governor 
114 Old Country Road 
Mineola, New York 11501 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Conovitz: 

I have received your letter of June 18 in which you 
requested a ••ruling" under the Open Meetings Law. 

It is emphasized at the outset that the Committee 
on Public Access to Records does not have the authority 
to issue "rulings". The Committee, however, is authorized 
to render advisory opinions under both the Freedom of 
Information and Open Meetings Laws. v 

According to your letter, you are interested in 
attending a "meeting of the committee appointed by the 
Supervisor of the Town of Hempstead." Further you wrote 
that: 

"[T)he committee has been appointed 
to deal with the future of the Hemp
staed Solid Waste Recovery Plant 
which is currently closed ... The com
mittee consists of elected officials 
and local residents and will be meet
ing at the Hempstead Town Hall." 

rt is your view that any citizen should be abl~ to attend 
the meeting of the committee in question. 

I agree with your contentioD. 
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In my opinion, the central question is whether the 
committee is a "public body" subject to the Open Meetings 
Law. In this regard, §97(2) of the Law defines "public 
body" to include: 

" ... any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other simi
lar body of such public body." 

By viewing the definition in terms of its components, I be
lieve that each condition necessary to a finding that the 
committee is a public body can be met. 

First, the committee in question is an entity con
sisting of more than two members. 

Second although there may be no specific requirement 
that the committee conduct its business by means of a quorum, 
I believe that it is nonetheless required to do so. The 
term "quorum" is defined by §41 of the General Construction 
Law as follows: 

"[W]henever three or more public officers 
are given any power or authority, or three 
or more persons are charged with any pub
lic duty to be performed or exercised by 
them jointly or as a board or similar body, 
a majority of the whole number of such 
persons or officers, at a meeting duly 
held at a time fixed by law, or by any by
law duly adopted by such board or body, 
or at any duly adjourned meeting of such 
meeting, or at any meeting duly held upon 
reasonable notice to all of them, shall 
constitute a q~orum and not less than a 
majority of th~ whole number may perform 
and exercise S\~ch power, authority or duty. 
For the purposE of this provision the 
words 'whole n mber' shall be construed 
to mean the to al number which the board, 
commission, boy or other group of persons 
or officers wo~ld have we.re there no vacan
cies and were none of the persons or offi
cers disqualified from acting." 
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Based upon the language quoted above, it is clear that any 
group of persons or public officers consisting of three or 
more members designated to perform a duty collectively, as 
a body, may only do so by means of a quorum, a majority 
of the total membership. Therefore, even if there is no 
specific quorum requirement, the committee may in my view 
perform its duties by means of a quorum. 

Third, based upon your description of the functions 
of the committee, I believe that it conducts public business 
and performs a governmental function. 

And fourth, its duties are performed on behalf of a 
public corporation,the Town of Hempstead. 

Based upon the foregoing analysis, I believe that the 
committee designated by the Town Supervisor has each of the 
characteristics necessary to a finding that it constitutes 
a public body. 

I would also like to point out that the status of 
committees, subcommittees and similar advisory bodies was 
unclear under the definition of "public body" as it appeared 
in the Open Meetings Law as originally enacted. However, 
in a series of amendments to the Open Meetings Law that be
came effective on October 1, 1979, the definition of "public 
body" was altered to ensure that advisory bodies, such as 
the committee, fall within the s.cope of the Open Meetings 
Law. Specifically, the original definition made reference 
to entities that "transact" public business. ~often it was 
contended that an advisory body having only the power to 
recommend and no authority to take final action was not sub
ject to the Open Meetings Law, for it could not "transact" 
public business. In order to ensure that such bodies are 
included within the framework of the Law, the term "trans
act" was replaced with "conduct". Moreover, the defini
tion now makes specific reference to committees, subcom
mittees and similar bodies. 

Lastly, in a decision rendered recently by the Appel
late Division, it was held that entities similar to the com
mittee that you described are "public bodies"subject to the 
Open Meetings Law. In Syracuse United Neighbors v. City of 
Syracuse [473 NYS 2d 466, __ AD 2d __ (1981)], it was held 
that a "Homestead Committee" and a Mayor's Task Force were 
public bodies subject to the Open Meetings Law in all re
spects. It is noted that both the Homestead Committee and 
the Task Force were designated by the Mayor of the City of 
Syracuse and consisted of members of the Common Council and 
others. In its findings, the Court stated that: 
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"To hold that they are not public 
bodies within the meaning of the 
Open Meetings Law would be to ex
alt form over substance ... To keep 
their deliberations and decisions 
secret from the public would be 
violative of the letter and spirit 
of the legislative declaration 
in section of the Public Officers 
Law ... " (id. at 468). 

In both Syracuse United Neighbors and the case of 
the committee you have described, groups were designed to 
perform a duty collectively by the chief executive officer 
of a municipality. Due to their similarity and the direc
tion provided by the Court, I believe that the committee 
in question is a public body subject to the Open Meetings 
Law in all respects. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Town Supervisor 

Sincerely, 

~J~tt ~~r, fAtttr,r,-,.,r,x.::.-
Robert J. Freeman 
Executive Director 
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Lorna Kramer, Assistant Clerk 
Delaware County Board of Supervisors 
Office of the Clerk 
Court House 
Delhi, New York 13753 

-
The ensuinf! advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Kramer: 

I have received your letter of June 16 and appre
ciate your interest in compliance with the Open Meetings 
Law . 

According to your letter, a reporter recently re
quested that minutes be furnished within two weeks of the 
date of meetings of the Delaware County Board of Supervisors, 
as required by §101 of the Public Officers Law (Open Meet
ings Law). You wrote, however, that the Board is concerned 
that the minutes, which may not be approved until a month 
following the meeting, may be inaccurate if disclosed within 
two weeks. You have asked for a "ruling" on the matter. 

First, it is noted that the Committee on Public 
Access to Records does not have the statutory authority 
to issue "rulings" of a binding nature. However, the Com
mittee is authorized to render advisory opinions under both 
the Freedom of Information and Open Meetings Laws. 

Second, prior to the effective date of amendments 
to the Open Meetings Law, October 1, 1979, which in,cluded 
a provision requiring that minutes of open meetings be 
made available within two weeks of such meetings, the 
Committee recognized that minutes might not be approved in 
every instance within two weeks. Consequently, in a mem
orandum that was transmitted to all public bodies (see 
attached), it was suggested that unapproved minutes be made 
available within the specified time limit, but that they 
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be marked "unapproved", "draft", or "non-final", for ex
ample. By so doing, a person in receipt of unapproved 
minutes could learn generally what transpired at a meeting, 
but at the same time a board and its membership is given a 
measure of protection by indicating that the minutes are 
subject to change. 

And third, even before the enactment of the require
ment that minutes be made avarlable within two weeks of 
meetings, it was advised und&r the Freedom of Information 
Law that minutes, unapproved or otherwise, are subject to 
the Law as soon as they exist. 

In this regard, I direct you~ attention to §86(4), 
of the Freedom of Information Law, which defines "record" 
broadly to include: 

" ... any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever ... " 

Further, although minutes might not be approved, 
they would likely constitute factual information that is 
available [see Freedom of Information Law, §87(2) (g) (i)]. 

In sum, I believe that minutes must be made avail
able within two weeks of meetings as provided by law, but 
that such minutes may be marked, as suggested earlier, in 
order to ensure rights of access while concurrently indi
cating that they may be subject to change. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Attachment 

Sincerely, 

t1\~~ 1. ~ 
Robert J. Freeman · 
Executive Director 



STATE OF NEW YORK 

' 

\, •lo.,.,.' ,I 

.\ 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

QlO? -f}o - u-.S 

'

MMITTEE MEMBERS 

THOM1\S 1-f. COLLINS 
MAH 10 M. cuor,10 

DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

JUHN C. EGAN 
WALTf.R W. Gf1UNFELD 
MARCELLA MAXWELL 
HOWARD F. MILLER 
BASIL A. PATERSON 
IRVING P. SEIDMAN 
GILBERT P. SMITH. Chairrnar, 
DOUGLAS L. TURNER 

EXECUTIVE DIRECTOR 
ROoERT J. FR[EMtN 

June 30, 1981 

Ms. Patricia Petersen 
Board Member 
Pioneer Central School 
RR 1 Box 167 
Arca.lie, NY 14009 

The ensuing advisory opinion is based solely upon the facts 
presented in the correspondence. 

Dear Ms. Petersen: 

I have received your letter of June 18 and appreciate 
your continued interest in complying with the Open Meetings 
Law. 

Your correspondence concerns the capacity to enter 
into executive session as well as the nature of a motion 
employed to enter into an executive session. 

I would like to offer the following observations 
with respect to your letter and the attached correspondence. 

First, with regard to the wording of a motion to 
enter into an executive session to discuss a matter per
taining to a "particular person", it has consistently 
been suggested that the motion need not identify the in
dividual who may be the subject of the discussion in 
executive session. There are many situations in which 
public disclosure of the identity of the person under 
discussion might involve serious privacy considerations. 
In order to demonstrate such situations, I would like to 
review the applicable ground for executive session. 
Specifically, §100(1) (f) of the Open Meetings Law states 
that a public body may enter into executive session to 
discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ-
ment, promotion, demotion, disci-
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pline, suspension, dismissal or 
removal of a particular person 
or corporation ••• " 

What if, for example, an employee of the school district 
is having medical or psychiatric problems? What if an.em
ployee has been accused of criminal or other activity that 
could result in dismissal? What if an unfounded complaint 
is made against a teacher by a student through the student's 
parents? What if the Board seeks to interview several can
didates for the position of superintendent, one of whom may 
be an assistant superintendent and another who might be 
employed by a neighboring district? In each of those cir
cumstances, it is possible that public disclosure of the 
identities of the subjects of the discussion could result 
in unnecessary personal hardship. In such situations, I 
do not believe that the Law requires that the identity of 
the individual who is the subject of the discussion must 
be included within the motion to enter into executive 
session. In short, by means of analogy to the Freedom 
of Information Law, disclosure could result in an "un
warranted invasion of personal privacy." 

Consequently, I agree with your contention that the 
identity of the individual who is the subject of a discussion 
in executive session need not be included in a motion for 
entry into executive session. 

With respect to the remainder of the issues raised 
in a letter sent by the Superintendent to the School District 
Attorney, I am in general agreement with the response of the 
attorney. It is reiterated that matters relating to per
sonnel in general or to personnel policy should be discussed 
in public, for such matters do not deal with any "particular" 
person. Further, I agree that the exception for executive 
session regarding collective bargaining negotiations is 
restricted to those situations in which the District is 
negotiating with a public employee union. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

~%~-~ 
Robert J. Freeman 
Executive Director 

cc: Henry B. Heslop, Superintendent 
Robert M. Walker, Attorney 
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Mr. Alex J. Daszewski 
 

 

The ~nsuini advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Daszewski: 

I have received your recent letter in which you 
complained with respect to the implementation of the 
Open Meetings Law by the Glenville Town Board and its 
Supervisor, William Baird. 

Specifically, according to your letter and the 
attached news article, a meeting of the Town Board was 
held at Town Hall on Thursday, June 4. However, the 
meeting was not preceded by notice, and both the Super
visor and Town Attorney, in your words, "claimed ignorance" 
with respect to the application of the Open Meetings Law. 
The meeting in question was characterized as a "planning 
session" and the Supervisor apparently believed that a 
discussion of personnel matters could be held outside 
the scope of the Open Meetings Law. 

I would like to offer the following observations 
with respect to your comments. 

First, and perhaps most importantly, the application 
of the Open Meetings Law has been given an expansive inter
pretation by the courts. The definition of "meeting" was 
unclear in the Open Meetings Law as originally enacted, 
and many public bodies engaged in gatherings known as 
"work sessions", "planning sessions", and "agenda sessions", 
during which there was no intent to take action but merely 
an intent to discuss. It was argued that those gatherings 
fell outside the Open Meetings Law, for no action would 
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be taken. Nevertheless, in a landmark decision, the Court 
of Appeals, the state's highest court, found that the defi
nition of "meeting" includes any situation in which a 
quorum of a public body convenes for the purpose of dis
cussing public business, whether or not there is an intent 
to take action and regardless of the manner in which a 
gathering may be characterized [see Orange County Publica
tions v. Council of the City of Newburgh, 60 AD 2d 409, 
aff'd 45 NY 2d 947 (1978)]. Moreover, in a series of 
amendmentsto the Open Meetings Law that went i~tb effect 
on October 1, 1979, the definifion of "meeting" was altered 
in order to clearly conform with the direction provided 
by the state's highest court. Consequently, it is in my 
view clear that the so-called "planning session" that you 
described constituted a "meeting" subj-ect to the Open 
Meetings La~ in all respects. 

Second, as you intimated, all meetings must be pre
ceded by notice to the news media (at least two) and the 
public by means of posting. Section 99(1) concerning meet
ings scheduled at least a week in advance requires that 
notice be given to the news media and posted in one or 
more designated, conspicuous public locations not less 
than seventy-two hours prior to such meetings. Section 
99(2) concerning meetings scheduled less than a week in 
advance requires that notice be given in the same manner 
as prescribed in subdivision (1) "to the extent practicable" 
at a reasonable time prior to such meetings. 

According to the news article, notice of the meet
ing was given by the Supervisor to the Board and other 
participants in a letter dated May 27, some eight days 
before the meeting. As such, notice should in my opinion 
have been given to the news media and the public by means 
of posting not less than seventy-two hours prior to the 
meeting. 

Third, it is emphasized that even in a situation 
inWlich an entire meeting might qualify for discussion 
in executive session, notice must nonetheless be given 
and the meeting must be convened open to the public. 
The phrase "executive session" is defined by §97(3) of 
the Open Meetings Law to mean that portion of an open 
meeting during which the public may be excluded. Further, 
§100(1) of the Law prescribes a procedure that must be 
followed by a public body prior to entry into an execu
tive session. Specifically, the cited provision states 
in relevant part that: 
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"[U]pon a majority of its total 
membership, taken in an open 
meeting pursuant to a motion iden
tifying the general area or areas 
of the subject or subjects to be 
considered, a public body may con
duct an executive session for the 
below enumerated purposes only, 
provid~d, however, that not action 
by formal vote shall be taken to 
appropriate public moneys ... " 

In view of the foregoing, a motion to enter into an execu
tive session must be made during an open meeting, the 
motion must identify in general terms the subject to be 
considered, and the motion must be ca·rried by a majority 
vote of th~ total membership of a public body. As such, 
it is clear that an executive session is not separate 
and distinct from an open meeting, but rather is a portion 
thereof. 

Fourth, a public body cannot enter into an execu
tive session to discuss the subject of its choice. On the 
contrary, §100(1} (a} through (h} of the Law specifies and 
limits that areas that may appropriately b~ considered 
during an executive session. 

In this regard, based upon the news article, it 
appears that the majority of the matters considered would 
not fall within any of the grounds for executive session. 
For instance, a possible conversion to propane fuel in 
Town vehicles would not in my opinion constitute an appro
priate ground for executive session. 

Lastly, with respect to minutes, §101(1): concerning 
minutes of open meetings states that: 

"[M]inutes shall be taken at all 
open meetings of a public body 
which shall consist of a record 
or summary of all motions, _pro
posals, resolutions, and any 
other matter formally voted upon 
and the vote thereon." 

The language quoted above contains minimum requirements 
concerning the contents of minutes. Under the circum
stances, even if no action was taken, it would appear 
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that.minutes would have been required to include reference 
to the proposals that were described in the news article. 
In addition, it is likely that a motion_to adjourn, for 
example, was made. 

In order to apprise the Board of this opinion, a 
copy will be transmitted to the Supervisor and the Board. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free tQ contact me. 

RJF: jm 

cc: William Baird 
Town Board 

Sincerely, 

~rf.~ 
Robert J. Freeman 
Executive Director 
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Ms. Kathryn Thomas 
 

 

The ensuing advisory opinion is based solely upon the facts, 
preserited i~your correspondence. 

Dear Ms. Thomas: 

I have received your letter of June 23, in which you 
raised questions regarding the scope of the Open Meetings 
L.aw • 

Specifically, according to your letter, a Committee 
on Health Needs was appointed by the Chairman of the Fulton 
County Board of Supervisors and was subsequently approved 
by tne entire Board. In terms of membership, the Committee 
in question is composed of five County supervisors, several 
other County officials, and representatives of the health 
community. You have indicated that the purpose of the Com
mittee is· to "decide health care needs of Fulton County". 
Although you attempted to attend its first meeting on 
June 22, you were informed that the Committee decided_t;.o 
meet privately. Further, your letter also indicates that 
the County Attorney advised that the Committee had the 
right to meet privately. 

In my view, the Committee on Health Needs is a 
"public body" subject to the Open Meetings Law in all 
r~spects. This opinion is based upon the language of the 
Open Meetings Law as amended, as well as a recent judicial 
determination. 

Section 97(2} of the Open Meetings Law defines 
"public body" to include: 
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" .•. any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, 
or committee or subcommittee or other 
similar body of such public body". 

Based upon a review of each component of the definition, I 
believe that each condition precedent to a finding that the 
Committee ip question is a public body can be met. 

First, the Committee is clearly an entity consisting 
of two or more members. 

Second, although the acts that created the Committee 
may not have made reference to any quorum requirement, I 
believe that the Committee may carry out- its duties only 
by means of a quorum. In this regard, I direct your atten
tion to §41 of the General Construction Law, which defines 
"quorum" to mean: 

"[W)henever three or more public 
officers are given any power or author
ity, or three or more persons are 
charged with any public duty to be 
performed or exercised by them jointly 
or as a board or similar body, a major
ity of the whole number of such persons 
or officers, at a meeting duly held at 
a time fixed by law, or by any by-law 
duly adopted by such board or body, 
or at any duly adjourned meeting of 
such meeting, or at any meeting duly 
held upon reasonable notice to all of 
them, shall constitute a quorum and 
not less than a majority of the whole 
number may perform and exercise such 
power, authority or duty. For the 
purpose of this provision the words 
'whole number' shall be construed to 

mean the total number which the board, 
commission, body or other group of 
persons or officers would have were 
there no vacancies and were none of 
the persons or officers disqualified 
from acting". 
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In view of the definition ~uoted above, I believe that any 
group of three or more public officers or persons charged 
with any duty to be performed collectively as a body can 
perform its duties only by means of a quorum, a majority of 
the total membership. 

Third, based upon your description of the duties of 
the Committee on Health Needs, I believe that it conducts 
public business and performs a go~ernmental function. 

Fourth, the duties of the Committee are carried out 
on behalf of a public corporation, Fulton County. 

I would also like to point out that the coverag~ of, 
the Law wit~ respect to committees, subcommittees and 
advisory bodies was unclear in its initial version enacted 
in 1977. The amended definition of "public body", however, 
makes specific reference to committees, subcommittees, and 
similar bodies. As such, I believe that there was a clear 
intent on the part of the Legislature that bodies, such as 
the Committee on Health Needs, fall within the scope of 
the Open Meetings Law. 

Enclosed for your consideration is a copy of the 
Open Meetings Law, which is attached to a memorandum ex
plaining changes in the Law that went into effect in 1979. 

Lastly, the Appellate Division recently confirmed 
that advisory bodies are subject to the Open Meetings Law. 
In Syracuse United Neighbors v. City of Syracuse [437 NYS 
2d 466, . AD 2d (March 27, 1981) ], it was held that 
advisory bodies designated by the Mayor of the City of 
Syracuse constituted "public bodies" subject to the Open 
Meetings Law. In its, decision, the court stated that "[T]o 
hold that they are not public bodies within the meaning of 
the Open Meetings Law would be to exalt form over sub- ,, 
stance ••• To keep their deliberations and decisions secret 
from the public would be violative of the letter and spirit 
of the legislative declaration in section 95 of the public 
officers law" (id. at 468). · 

Once again, based upon the language of the Open 
Meetings Law as amended, as well as recent case law on the 
subject, I believe that the Committee on Health Needs is 
a public body subject to the Open Meetings Law in all 
respects. 
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Copies of this opinion, the Open Meetings Law and 
the memorandum to which reference was made earlier, will 
be sent to the persons designated in your letter. 

I hope that I have been of some assistance. Should 
any further questions. arise, please feel.free to contact 
me. 

RJF:ss 

Enclosure 

cc: Thomas Dawd, Chairman 
Peter Wilson 
Ellen Hood 

Sincerely, 

Robert J. Freeman 
Executive Director 

.. 
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Office of Legal Services 
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Brooklyn, New York 11201 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Shebitz: 

I have received your letter of July 6 in which you 
asked that I review two resolutions adopted by the New 
York City Board of Examiners and advise with respect to 
their propriety. 

According to the minutes of the Board of Examiners' 
meeting of April 14, the following two resolutions were 
carried as follows: 

"[M]rs. Fitzgerald moved that, effec
tive as of today's stated meeting, the 
minutes of the stated and special 
meetings of the Board of Examiners be 
structured 'proforma' and that the 
opinions and comments of the members 
of the Board on issues under discus
sion including reasons for affirmative 
or negative votes, not be made part of 
said minutes; and 

"Mrs. Fitzgerald moved that, effec
tive as of today's stated meeting, 
motions that are not carried not be 
made part of the minutes of the stated 
or special meetings of the Board of 
Examiners". 
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Relevant under the circumstances is §101 of the Open 
Meetings Law concerning minutes. The cited provision con
tains minimum requirements concerning the contents of 
minutes. Specifically, §101(11 concerning minutes of open 
meetings states that: 

"[M]inutes~$hall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and 
any other matter formally voted upon 
and the vote thereon." 

The language quoted above indicates that minutes of meetings 
need not consist of a verbatim transcript of all conversa
tions or comments that may have occurredat a meeting of a 
public body, such as the Board of Examiners. However, to 
reiterate, §101(1) provides direction concerning the minimum 
requirements relative to the contents of minutes of open 
meetings. 

With respect to the first resolution, I must admit 
that I am not sure of the meaning of the direction given 
to the effect that minutes be "structured 'proforma'". 
Nevertheless, it is my view that minutes need not include 
the opinions and comments of members with respect to 
issues discussed or the reasons for affirmative or nega
tive votes. 

The second resolution, however, does in my opinion 
clearly violate the Open Meetings Law. The resolution 
indicates that motions that are not carried should not be 
made part of minutes of "the stated or special meetings of 
the Board of Examiners". In this regard, since §101(1) 
requires that minutes consist of a record or summary of 
"all motions, proposals, resolutions and any other matter 
formally voted upon", it is clear that the Law requires 
that reference be made to any vote that is taken following 
the introduction of a motion, proposal or resolution, 
whether or not it is carried. Further, I believe that 
reference must be made in minutes to any motion or proposal 
that is made even if no vote is taken. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Mrs. Fitzgerald, Chairman 
Board of Examiners 

Sincerely, 

~1,f~ 
Robert J. Freeman 
Executive Director 
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Mr. Ron Patafio 
Editor 
The Reporter Dispatch 
One Gannett Drive 
White Plains, NY 10604 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Patafio: 

I have received your letter of July 16 in which 
you requested an advisory opinion regarding a "ban on 
tape recording" by a public body during its open meet·· 
ings. 

According to your letter, during a discussion of 
the sale of a school and a referendum on the issue of a 
bond anticipation note by the Central 7 Board_, of Educa·
tion in Greenburgh, "a reporter turned on a micro-cassette 
tape recorder to ensure an accurate record of figures 
being cited ... " However, he was informed that Board 
policy prohibits the use of a tape recorder at meeting3 
and was directed to turn off the recorder, or else the 
meeting would be adjourned. 

In my opinion, a public body cannot prohibit the 
use of a "micro-cassette" recorder at open meetings by 
means of policy. 

In terms of background,until mid-1979, there had 
been but one judicial determination regarding the use of 
tape recorders at meetings of public bodies. The only 
case on the subject was Davidson v. Common Council 9_~ the 
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City of White Plains, 244 NYS 2d 385, which was decided 
in 1963. In short, the court in Davidson found that the 
presence of a tape recorder might detract from the delib
erative process. Therefore, it was held that a public 
body could adopt reasonable rules generally prohibiting 
the use of tape recorders at open meetings. 

Notwithstanding Davidson, however, the Committee 
on Public Access to Records had consistently advised that 
the use of tape recorders should not be prohibited in 
situations in which the devices used are inconspicuous, 
for the presence of such devices would not detract from 
the deliberative process. In the Committee's view, a rule 
prohibiting the use of unobtrusive tape recording devices 
would not be reasonable if the presence of such devices 
would not detract from the deliberative process. 

This contention was essentially confirmed in a 
decision rendered in June of 1979. That decision arose 
when two individuals sought to bring their tape recorders 
to a meeting of a school board. The school board refused 
permission and in fact complained to local law enforcement 
authorities who arrested the two individuals. In deter
mining the issues, the court in People v. Ystueta, 418 
NYS 2d 508, cited the Davidson decision, but found that 
the Davidson case 

" .•. was decided in 1963, ~ome fifteen 
(15) years before the legislative 
passage of the 'Open Meetings Law~, 
and before the widespread use of hand 
held cassette recorders which can be 
operated by individuals without inter
ference with public proceedings or the 
legislative process. While this court 
has had the advantage of hindsight, it 
would have required great foresight on 
the part of the court in Davidson to 
foresee the opening of many legislative 
halls and courtrooms to television 
cameras and the news media, in general. 
Much has happened over the past two 
decades to alter the manner in which 
government and their agencies conduct 
their public business. The need today 
appears to be truth in government and the 
restoration of public confidence and not 
'to prevent the possibility of star 
chamber proceedings' ... ~n the wake of 
Watergate and its aftermath, the pre
vention of star chamber proceedings 
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does not appear to be lofty enough 
an ideal for a legislative body; and 
the legislature seems to have recog
nized as much when it passed the Open 
Meetings Law, embodying principles 
which in 1963 was the dream of a few, 
and unthinkable by the majority." 

Based upon the advances in technology and the enact
ment of the Open Meetings Law, the court in Ystueta found 
that a public body cannot adopt a general rule that pro
hibits the use of tape recorders. 

In my opinion, the principle enunciated in Davidson 
remains valid, i.e., that a public body may prohibit the 
use of mechanical devices, such as tape recorders or 
cameras, when the use of such devices would in fact de
tract from the deliberative process. However, since a 
hand held, battery operated cassette tape recorder could 
not detract from the deliberative process, I do not be
lieve that a rule prohibiting the use of such devices 
would be reasonable or valid. 

It is also noted that an unofficial opinion of the 
Attorney General based upon the Ysueta decision coupled 
with the Open Meetings Law also found that ap.iblic body 
cannot prohibit the use of a small battery-operated tape 
recorder at open meetings (see attached opinion, May 13, 
1980). 

.., 
I hope that I have been of some assistance. Should 

any further questions arise, please feel free to contact me. 

Sincerely, 

~-;t((.~ 
Robert J. Fre:~~~- ~ 
Executive Director · 

RJF: jm 

cc: School Board 

Encs. 
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July 21, 1981 

The e.nsuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Dr. Voetsch: 

I have received your letter of July 11 in which 
you requested an advisory opinion regarding the capacity 
of the Town of Wheatfield Zoning Board of Appeals to enter 
into an executive session. 

According to your letter, the Zoning Board of Appeals 
of the Town has for years conducted executive sessions to 
consider testimony or evaluate the credibility of those who 
speak for or against an application before the Board. You 
wrote, however, that you read that a petitioner had con
tacted this office and was informed of the "illegality" of 
an executive session and that this office would be informing 
the Board by written notice of your "breech [sic] of some 
aspect of the Sunshine Law". You also indicated that 
you are somewhat confused in view of my comments relating 
to the controversy relating to the capacity to conduct 
executive sessions by zoning boards of appeals. 

I agree that there is confusion regarding the level 
of openness at which zoning boards of appeals must operate. 

The focal point of the problem as I see it is §103 
(1) of the Open Meetings Law, which states that judicial 
or quasi-judicial proceedings are exempt from the Open 
Meetings Law. Stated differently, if a matter is exempt 
from the Open Meetings Law, its provisions simply do not 
apply. 
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Traditionally, zoning boards of appeals have been 
found to engage in quasi-judicial proceedings when they 
deliberate toward a determination. As such, it would 
appear initially that zoning boards may deliberate in pri
vate. 

However, it is important to point out that there 
are distinctions between the requirements of openness of 
city zoning boards of appeals, as opposed to town and 
village zoning boards of appeals 

Specifically, §105(2) of the Open Meetings Law 
states that: 

"[A]ny provision of general, special 
or local law or charter, administrative 
code, ordinance, or rule or regulations 
less restrictive with respect to public 
access than this article shall not be 
deemed superseded hereby." 

In this regard, both §§267(1) of the Town Law and 7-712 
(1) of the Village Law have long provided that all meetings 
of town and village zoning boards of appeals "shall be open 
to the public". Since those provisions are apparently 
less restrictive than the Open Meetings Law, they remain 
in ei;fect. 

With respect to city zoning boards of appeals, 
there is no provision analogous to either §267 of the 
Town Law or §7-712 of the Village Law. As such, even 
though a city zoning board of appeals may engage in de
liberations similar to those of their town and village 
counterparts, their deliberations are exempt from the 
Open Meetings Law to the extent that they may be con
sidred "quasi-judicial". 

Although there are several judicial determinations 
that deal with the capacity of town and village zoning 
boards of appeals to engage in closed sessions, there is 
but one decision that interpreted the issue directly and 
expansively. Specifically, I have enclosed for your con
sideration a copy of Matter of Katz (Sup. Ct., Westchester 
County, NYLJ, June 25, 1979), which held that a town zoning 
board of appeals cannot cite either the exemption for 
quasi-judicial proceedings or close its deliberations 
under the provisions of the Open Meetings Law relative to 
the capacity to hold executive .sess~ons. In essence, 
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the court found that §267(1) of the Town Law is less re
strictive than the Open Meetings Law, thereby negating the 
application of the Open Meetings Law to a town zoning board 
of appeals. As such, the cited provision of the Town Law, 
and not the Open Meetings Law, was considered to have been 
applicable. Further, as a consequence, the court found 
that the town zoning board of appeals could not enter into 
executive sessions based upon a literal interpretation of 
the language of the applicable Town Law provision. 

It is possible that we may have discussed or that 
you may have read of legislation that would have brought 
all zoning boards of appeals within the scope of the Open 
Meetings Law. Under that legislation, city zoning boards 
of appeals would have been required to conduct their delib
erations during open meetings for the first time. Con
currently, all zoning boards of appeals,including those 
at the town level, would for the first time have been per
mitted to enter into executive sessions based upon the 
grounds for executive sessions appearing in §100 of the 
Open Meetings Law (see attached). From my perspective, 
the legislation was favorable because it would have 
brought all zoning boards of appeals within the same 
requirements of openness and enabled al_l zoning boards 
of appeals to enter into executive sessions where appro
priate. Nevertheless, the Governor recently vetoed that 
legislation. 

In sum, I agree that there is confusion regarding 
the responsibility of zoning boards of appeals~regarding 
the openness of their deliberations due to the incon
sistencies in the laws under which such boards operate. 
However, based upon §267 of the Town Law, as indicated in 
Katz, it appears that a town zoning board of appeals does 
not have the capacity to enter into an executive session 
or otherwise close its deliberations. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 
Encs. 

Sincerely, 

K~~:r.~ 
Robert J. Freeman 
Executive Director 
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Carolyn J. Pasley 
Assistant Counsel 
State University of New York 
State University Plaza 
Albany, New York 12246 

July 22, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Pasley:· 

I have received your letter of July 7 containing 
additional comments with respect to an advisory opinion of 
April 22 rendered by this office. 

It is your contention that an entity of the State 
University system, such as a College Senate curriculum 
Committee, does not fall within the amended definition of 
"public body" appearing in §97(2) of the Open Meetings Law, 
which now clearly includes a "committee, subcommittee or 
other similar body of such public body". 

You have contended further that the Open Meetings 
Law in your view applies only to entities of the State 
University which "gover~" by direct statutory authorization 
under §353 and §356 of the Education Law. In my view, your 
contention is too restrictive, particularly in light of the 
language of the Open Meetings Law as amended and recent 
case law cited in our previous correspondence (e.g., 
Matter of Syracuse United Neighbors v. City of sxracuse 

AD 2d , Fourth Dept., Appellate Division, March 
rr;-1981), which held that the Open Meetings Law applies 
to bodies that do not govern, but act solely in an advisory 
capacity. 

Despite our differences of opinion, I found our 
recent meeting most helpful and anticipate similar exchanges 
in the future. 
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If I can.be of assistance to you, please feel free 
to call. 

BY: 

PPB:RJF:ss 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive, 

Director 
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Mr. James E. Switzer 
Support Services Manager 
Wayne Central School District 
District Administrative Offices 
6076 Ontario Center Road, South 
Ontario Center, New York 14520 

The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Switzer: 

I have received your recent letter in which you re
quested copies of a number of advisory opinions rendered 
by the Committee under the Freedom of Information and Open 
Meetings Laws. In addition, you raised a question con
cerning the implementation of the Open Meetings Law regard
ing notice and executive sessions. 

Specifically, your question concerns the manner in 
which a public body should 

" .•• provide public notice for an ex
ecutive session portion of a public 
meeting where such executive session 
is continued from evening of one day 
to noon of the following day?" 

I would like to offer the following observations 
regarding the question. 

First, as you are likely aware, the phrase "executive 
session" is defined by §97(3) of the Open Meetings Law to 
mean a portion of an open meeting during which the public 
may be excluded. Consequently, an executive session is not 
separate and distinct from an open meeting, but rather is a 
portion thereof. 



: 

-• 

Mr. James E. Switzer 
July 23, 1981 
Page -2-

In the same vein, it is noted that §100(1) of the 
Law prescribes a procedure that must be followed by a pub
lic body before it may enter into an executive session. 
The cited provision states in relevant part that: 

"[U]pon a majority vote of its 
total membership, taken in an 
open meeting pursuant to a motion 
identifying the general area or 
areas of the subject or subjects 
to be considered, a public body 
may conduct an executive session 
for the below enumerated purposes 
only, provided, however, that no 
action be formal vote shall be 
taken to appropriate public moneys .•• " 

Again, based upon the language quoted above, it is clear 
that an executive session is a portion of an open meeting 
and that a motion to enter into an executive session must 
be made during an open meeting. 

Second, with respect to notice, I offer two sugges
tions, the results of which would be the same . 

If a topic is being discussed in executive session, 
but the discussion cannot be concluded on the evening of 
a meeting, and if the discussion must be continued at some 
time in the future, it would in my view be possible to re
cess the meeting to be continued at a later date. In fair
ness to the public and to comply with the spirit of the 
Law, however, it is suggested that information, i.e., notice, 
be given to those in attendance as well as the news media 
to the effect that the Board has recessed and that the 
discussion will continue at a specific time and place. 

In the alternative, I believe that a more favorable 
solution would simply involve adjourning a meeting and 
convening a new meeting at a future date, such as the next 
day. In this regard, it is emphasized that the Open Meet
ings Law does not impose restrictions upon a public body 
in terms of its capacity to convene a meeting. 

Section 99(1) concerning notice of meetings sched
uled a least a week in advance requires that notice be 
given to the news media (at least two) and to the public 
by means of posting in one or more designated, conspicu
ous public locations not less than seventy-two hours prior 
to such meetings. Section 99(2) concerns notice of meet
ings scheduled less than a week in advance. That provision 
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requires that notice be given to the news media and the 
public by means of posting in the same manner as prescribed 
by §99(1) "to the extent practicable" at a reasonble time 
prior to such meetings. As such, even though a discussion 
might not be completed, a meeting could be adjourned and a 
new meeting convened on the following day, so long as the 
notice provisions described in subdivision (2) of §99 are 
met. Accomplishment of the notice provisions might in
volve telephoning local news media representatives and 
posting in the locations designated by the Board. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

Sincerely, 

W-d1.~ 
Robert J. Freeman 
Executive Director 
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Mr. Richard Duffee 
Concerned.Citizens of PeekskiTl 
P.O. Box 855 
Peekskill, New York 10566 

The ensuing adyisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Duffee: 

As you are aware, I have received your letter of 
July 21. Please accept my apologies for the delay in 
response . 

You have raised a number of issues regarding the 
implementation of the Open Meetings Law by the Peekskill 
Board of Education. Notwithstanding what apparently was a 
critical report of the Board's activities by the State 
Education Department, it appears that there may be funda
mental misunderstandings on the part of the Board regarding 
its responsibilities under the Open Meetings Law. In the 
ensuing paragraphs, I will seek to respond to the issues 
that you raised in the hope that my comments will serve 
to provide education regarding the Open Meetings Law to 
the Board of Education. 

It is emphasized at the outset that the courts have 
rendered expansive interpretations of the scope of the 
Open Meetings Law. Perhaps the landmark decision rendered 
under the Law concerned the scope of the definition of 
"meeting'' [see attached Open Meetings Law, §97(1)) and 
found that the definition encompasses any gathering of a 
quorum of a public body for the purpose of discussing or -
conducting public business, whether or not there is an 
intent to take action and regardless of the manner in 
which a gathering may be characterized [see Orange County 
Publications, Division of Ottaway Newspa~ers, Irie. v. 
Council of the City of Newburgh, 60 AD 2 409, aff'd 45 
NY 2 a 9 4 7 ( l 9 7 8) • 
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I would also like to point out that the phrase 
"executive session" is defined to mean a portion of an 
open meeting during which the public may be excluded [see 
§97(3)]. Further, §100(1) prescribes a procedure that 
must be followed by a public body before it may enter into 
an executive session. Specifically, the cited provision 
states that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a pub
lic body may conduct an executive 
session for the below enumerated 
purposes only, provided, however, 
that no action by formal vote shall 
be taken to appropriate public 
moneys ••• " 

Based upon the language quoted above, it is clear that an 
executive session is not separate and distinct from an 
open meeting, but rather that an executive session is a 
portion of an open meeting. 

In this regard, you wrote that so-called "special 
meetings" are often held the night before regular meetings 
in order to hold executive sessions. In my view, there is 
no distinction in terms of obligations or responsibilities 
between a special meeting and a regular meeting under the 
Open Meetings Law. Unless a ground for executive session 
may appropriately be dited, ~uch gatherings, regardless of 
their characterization, must be held open to the public. 

You also wrote that on one occasion, a closed meet
ing was held prior to a regular meeting. Based upon the 
provisions of the Open Meetings Law and the case law des
cribed in the preceding paragraphs, a public body cannot 
in my opinion hold a closed meeting prior to an open 
meeting. Stated differently, if a quorum of the Board met 
prior to the regular meeting, that gathering was itself a 
meeting that should have been convened open to the public 
and preceded by notice to the public and the news media 
given in accordance with §99 of the Open Meetings Law . 
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Your letter and the attached news articles also 
indicate that a great deal of the Board ';s discussion of 
the District's budget was held during executive sessions. 
You indicated further that those executive sessions were 
held on the basis that the Board would be considering 
"personnel". In my opinion, which is based upon the fac
tual circumstances described in the news articles and the 
specific language of the Open Meetings Law, it is likely 
that the executive sessions were improperly held. 

As you are aware, the Open Meetings Law specifies 
and limits the areas of discussion that may properly be 
considered during executive sessions [see §l00(a) through 
(h)J. Although some areas of discussion relative to 
"personnel" might appropriately be discussed during an 
executive session, I would like to emphasize that the 
so-called "personnel" exception for executive session in 
the Open Meetings Law was clarified in a series of amend
ments to the Law that went into effect on October 1, 1979. 

The original Open Meet~ngs Law, §100(1) (f), per
mitted a public body to enter into an executive session to 
discuss: 

" .•• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, disciplinei suspension, dis
missal or removal of any person or 
corporation• ••• " 

Under the language quoted above, public bodies often entered 
into executive sessions to discuss matters concerning 
personnel in general or matters that dealt with policy 
related to personnel. However, the Committee had consis
tently advised that the provision in question was intended 
to protect the privacy of individuals and not to shield 
matters of policy under the guise of privacy. As such, the 
Law was amended and now states that a public body may enter 
into an executive session to discuss: 

" .•• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
~articular person or corporation ••. " 

emphasis added). 



• 

• 

• 

Mr. Richard Duffee 
August 12, 1981 
Page -4-

In view of the insertion of the term "particular" in §100 
(1) (f) as amended, it is clear that an executive session 
convened to discuss "personnel" must deal with a particular 
person. 

Under the circumstances, I do not believe that a dis
cussion of the budget and determinations concerning the 
positions to be excised would constitute appropriate sub
jects for executive session. Moreover, even before the 
amendment described above was enacted, it was held juci
cially that personnel layoffs are primarily budgetary 
matters and are "not among the specifically enumerated 
personnel subjects" appearing in §100(1) (f) of the Law 
that are proper for discussion in executive session (see 
Orance County Publications v. City of Middletown, Sup. Ct., 
Orange County, December 6, 1978). In short, I do not be
lieve that discussions of the budget, including personnel 
layoffs, could appropriately have been considered during 
executive sessions by the Board of Education. 

You also wrote that, with respect to the Board's 
special meeting of July 13, no minutes were taken. Never
theless, you indicated that at that meeting, the Board 
voted to postpone a discussion of by-laws and policy and 
to "adjourn to executive session" to discuss personnel. 
That session apparently lasted some three hours. Two com
ments should be made with respect to this aspect of your 
letter. 

First, §101 of the Open Meetings Law requires that 
minutes be compiled and made available within specified 
time limits. With respect to minutes of open meetings, 
§101(1) states that: 

"[M]inutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and 
any other matter formally voted upon 
and the vote thereon". 

Therefore, if at its special meeting the Board voted in any 
manner, whether to table a discussion or to enter into an 
executive session, that motion, the date and the vote, 
must be recorded in minutes. Further, §101(3) requires 
that minutes of open meetings be compiled and made avail-
able within two weeks of such meetings. It is also emphasized 
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that §87(3) (a) of the Freedom of Information Law requires 
that a record of votes be maintained that identifies each 
member who voted and .the manner in which the members voted 
in every instance in which a vote is taken. 

Lastly, with regard to minutes of executive session, 
§101(2) of the Open Meetings Law requires that: 

"[M]inutes shall be taken at executive 
sessions of any action that is taken by 
formal vote which shall consist of a 
record or summary of the final deter
mination of such action, and the date 
and vote thereon ••• " 

As I read §101(2), minutes of executive session must be com
piled only when action is taken in executive session. 

As such, public bodies may generally vote during a 
properly convened executive session, except in situations 
in which the vote concerns an appropriation of public 
monies. However, school boards must in my view vote in 
public in all instances, except when a vote is taken pur
suant to §3020-a of the Education Law concerning tenure. 

Section 105(2) of the Open Meetings Law states that: 

"[A]ny provision of general, special 
or local law ••• less restrictive with 
respect to public access than this 
article shall not be deemed super-
seded hereby". 

In this regard, §1708(3) of the Education Law, which per
tains to regular meetings of school boards, states that: 

"[T]he meetings of all such boards 
shall be open to the public but the 
said boards may hold executive 
sessions, at which sessions only 
the members of such boards or the 
persons invited shall be present". 
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While the provision quoted above does not state specifically 
that school boards must vote publicly, case law has held 
that: 

" •.• an executive session of a board 
of education is available only for 
purposes of discussion and that all 
formal, official action of the board 
must be taken in general session 
open to the public" [Kursch et al v. 
Board of Education, Union Free School 
bistrict #1, Town of North Hempstead, 
Nassau County, 7 AD 2d 922 (1959)] .· 

Moreover, in a more recent decision construing subdivision 
(3) of §1708 of the Education Law, the Appellate Division 
invalidated action taken by a school board during an execu
tive session [United Teachers of North ort v. North ort 
Union Free School District, 50 AD 2 89 975 • Conse-
quently, according to judicial interpretations of the Edu
cation Law, §1708(3), school boards may take action only 
during meetings open to the public. 

Since §1708(3) of the Education Law is "less restric
tive with respect to public access" than the Open Meetings 
Law, its effect is preserved. Therefore, in my view, school 
boards can act only during an open meeting. 

In view of the foregoing, a school board may delib
erate in executive session in accordance with §100(1) of 
the Open Meetings Law; but it may not in my opinion vote 
during an executive session, except when the vote pertains 
to a tenure proceeding. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

cc: Commissioner of Education 
Board of Education 

Sincerely, 

~r.F~..._ 
Robert J. Freeman 
Executive Director 
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Ms. Loretta Prisco 
Parents Action Committee 
for Education 

30 Westbury .Avenue 
Staten Island, NY 10301 

August 12, 1981 

Tpe ensuing advisory opinion is based solely upon the. facts 
presented_in your correspondence. 

Dear Ms. Prisco: 

As you are aware, I have finally received your 
letter of July .23. As I explained to you in our telephone 
conversation today, this office did not :receive your ini:
t.ial communication, ·and your second letter, which is 
dated July 15, reached us on July '2:7., Please accept my 
apologies for the delay in response. 

You have raised a series of issues r~garding the 
implementation of the Open Meetings Law by Comm:unity 
School Board #31 on Staten Island. I will attempt to 
deal with each of them in the following paragraphs. 

You indicated that the Board conducts two types 
of Il\eetings, which are known as "discussion meetings" 
and "regular meetings". Apparently, the so-called "dis
c;::ussion meetings" are held for the purpose of discussion · 
only, and no agenda is published with respect to those 
meetirig.s. Further, accoi;ding to your letter, the Board's 
by-)..aws state that ''official action of the Board must 
be taken at regular meetings .•• "_ You also wrote that 
members of _the public cannot address the Board at dis
,eus,$.;tprt meetings, but that time is allotted for the pub-
lic to raise questions at the "regular meetings". In 
this regard, it is your view that the procedure described 

·. above 
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"··~is contrary to the spirit and in
tent of decentralization and the Open 
Meetings Law inasmuch 1) The public· 
has no prior notification of the agen
da for Discussion Meetings and 2) the 
public has no opportunity at these 
Discussion Meetings to address tµe 
Boc1.rd on issues prior to the Board 
taking what they may consider to be 
'official actions'." 

With respect to your contentions, it is important 
to point out that the Open Meetings Law confers a right 
upon the public to ''observe the perfor~nce of p1,1blic 
officials and attend c1.nd listen to thE;? deliberations and 
decci~ions that go into the making of ptiblic poli9y" [see 
Qpeµ Meetings Law, §951. The Open M~etings Law does not 
Sffcl:nt.sa rig.ht upon the public to spea~ orotherwise parti
cipate qt meetings of public bodies.. conse:c;ruently, it has 
cqnsiste11tty biaen advised that a pub}ic1'odY may but need 
not p~.rmit 'public participation at its 1neetings .•. · However, 
if ·8• public' bodY.· chqoses to permit· publi;c P.cl.rticipation, 
it shpuld do sq by means of reasop<;tble ::tnle·s that treat 
membe.ts of the publ.ic equally. As sueh,: ,;lt is my V:iew 
that the failure of the Board to permit public partici~. 
pat.ion at its disctlssion meetings .does not constitute 
a violation of the Open Meetings Law. 

Further, with respect to agendas, there. is no law 
of which I am aware that requires a publia. b9dy to pre
pare an agenda prior to .a. meeting. Therefore, if no 
agendas are prepared with .regard to the cliscussion meet
ings, again, I do not believe that any pr.ovision of law 
wduld be violated. . 

Nevertheless, .if agendas for the discussion meet
ings are prepared but are not distributed, there may be 
ap.other,vehicle by which you may gain access to the agen
das. .Here I direct your attention to the Freedom of In-. 
formation Law. That La~ states in brief that all records 
of an. agency, such as a school dtstrict, are, ·available, 
except to the extent that records or portions thereof 
fall.. within one or more grounds for denial appearing in 
the Law [see attached, Freedom of Information Law, §87 
(2) (a) through (h}]. Assuming that agendas are prepared 
in advance of: the discussion meet;ngs, ,they would in my 
view constitute records subject to righti of access 
granted by the Freedom of Information Law. Moreover, 
;f the agendas merely consi_st o"f a factual listing of 
the genercll subject matter to be considered at the dis.
cussion. meetings, I believe that they would be available 
under the Freedom of Jnformation Law [see §87.(2) (g) (i} ] .. 
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Ne~t, despite the distinction made ;in. the by-laws 
between regular me~tings and discussion meetings, r do 
not believe that there is any distinction between t.he 
two under the Open Meetings Law. In this ;egard,it is 
noted that the state's highest court held in 1978 that 
so-called "work sessions" and similar gatherings during 
which there is an intent only to discuss and no intent 
to take action are "meetings" subject to the Open Meet
ings Law in all respects [see Orange County Publications 
v. Council of the City of Newburgh, 60 AD 2d 409, aff'd 
45 NYS 2d 947 (1978)}. As such, both the discussion 
meetings and the regular meetings fall within the require
ment$ of the Open Meetings Law. 

You noted that. officials of the Board informed 
you that they contacted this office and that my advice 
was that the Board may "vote at a Discussion Meeting, 
ANNOUNCE the vote at a Regular Meeting without taking 
a roll-call vote at said Regular Meeting and still have 
that vote be valid and considered an 'official action'" 
(emphasis yours). It is possible that I advised that 
since there is no legal distinction between. a regular 
meeting and a discussion meeting under the Open Meetings 
Law, there would be no prohibition imposed upon the Board 
with respe.ct to its_ capacity to conduct a vote or take 
action at a disqussion meeting. Nevertheless,.if that 
advipe was indeed given, it was likely given without 
k.nowledge of the l:>y~law to which you made ref~rence in 
your letter. If indeed tl::l~by-law prohibits the Board 
from taking action at , any, gathering other than ,:1 :regular 
meeting,iI do<not believe. that it can tak£; ~ction .at a 
ct,i~cµs,:t3ion meeting and thereafter announce it:.s vott::! at 

•a r~9ula:r- meeting. • Although the delibe:r-ations of .the 
Bp~rd. at'discussion meetings might serve to coalesce the 
fee4ting!if of . the. Boa:rd regarding a, particular i~su~ i any 
orfJeial action must, according to the by-laws .. , be taken 
at;; a, 0:reg.ular meeting". As such, I believe . that official 
actions.as well as roll-call va.tes must be taken dµring 
r~gttla:i::- meetings of the Board • . 

I would also like to point out that the Freedom · 
of .Information Law requires that each agency, including 
a boa:rd of education, maintain: 

"a reco:i:-d member in 
Which the 
(3)(aJ]·. 

of .. the fin~+. J1pte9f. ~.aQ1,l 
every agency proceeding in 
member votes ••• " (see.§87 
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As such, in every instance in which a vote is taken, a 
voting record must be compiled which identifies each 
member who voted and the manner in which that person 
voted. 

You have also raised questions concerning the 
subjects that may be considered during an executive 
session. Specifically, you wrote that the Board con
ducts executive sessions "wh.en discussing and holding 
elections for Chairperson and officers, and when dis
cussing construction matters." As you are aware, §100(1) 
(a) through (h) of the Open Meetings Law specifies and 
1.imits the areas of discussion that may appropriately be 
considered during an executive session. lri my view, 
a discussion of the election of officers of the Board 
would not likely constitute a proper sUbject for execu
tive session for no ground for executive. session coul.d 
appropriately be cited. Without a greater description 
of the subjects involved in "construction matterstt, it 
is difficult to provide specific direction concerning 
th,e propriety of holding an executive session. If yo\l 
would provide greater specificity, perhaps I could pro-
vide greater.direction. · 

Lastly, you inferred that the Board of Education 
votes during executive sessions. In this regard, public 
bodies may generally vote during a properly convened 
executive session, except in situations in which th13 

·vote concerns an appropriation of public monies. How
ever, school boards must in my view vote in,,publiq in 
all instances, except when a vote is taken pursuant to 
§3020-a of the Education Law concerning tenure. 

that: 
Section 105(2) of the Open Meetings Law states 

"[A]ny provision of general, special 
or local law •.. less restrictive with 
respect to public access than this 
article shall not be deemed super
seded hereby.h 

In this regard, §1708(3) of the Education Law, which 
pertains to regular meetings of school boards, states 
that: 

"[T]he meetings of all such boards 
shall be open to the public but the 
said boards may hold executive ses
sions, at which sessions only the 
members of such boards or the per
sons invited shall be. present." 
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While the provision quoted above does not state speci
fically that school boards must vote publicly, case law 
has held that: 

" .. ~an executive session of a board 
of education is available only for 
purposes of discussion and that all 
formal, official action of the board 
must be taken in general session 
open to the public" [Kursch et al v. 
Board of Education, Union Free School 
District #1, Town of North Hempstead, 
Nassau County, 7 AD 2d 922 (1959)]. 

Moreover, in a more recent decision construing subdivision 
(3) of §1708 of the Education Law, the Appellate Division 
invalidated action taken by a school board during an ex~ 
ecuti ve session [United Teachers of Northport v. Northpor.t 
Union Free School District, SO AD 2d 897 (1975)]. Cons.e..;. 
guently, according to judicial interpretations of the 
Education Law, §1708(3), school boards may take action 
only during meetings open to the public. 

Since §1708(3) of the Education Law is "less re
strictive with respect to public ·access" thc:i.rl the Open 
Meetings Law, its effect is preserved. Therefore, in 
my view, school. boards can act only during an open meet
ing. 

In view of the foregoing, a school bbard may delib
erate in executive session in accordance with §100(1) of 
th~ Open Meetings Law, but it may not in my opinion vote 
during an executive session, exce}?t when the vote per
tains to a tenure proceeding. 

I hope that I have been of some assistance. Should 
any further questions arise, please frel free to contact me. 

RJF: jm 

Enc. 

cc: School Board 

Sincerely, 
·.' f ~wi e •/ !,l •.. /i ~-r~~ • ... 1 . 
Robert J. Freeman 
Executive Director 
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Mr. Tom Merz 
.Rome Sentinel Company 

333 W. Dominick Street 
Rome, NY 13440 

August 17, 1981 

The ensuing advisory opinion is based solely upon the ~acts 
presented i~ your correspondence. 

Dear Mr. Merz: 

As you are aware, I have received your letter of 
July 30. Please accept my apologies for the delay in 
response. 

You have requested an advisory opinion under the 
Open Meetings Law concerning a request made by the Oneida 
County Executive to the effect that the County-Legislature 
~hear in private a report which he described as a 'personnel' 
matter". According to your letter, the report was prepared 
by a consulting firm and focuses upon government organiza
tion and job classification by the County. In addition, 
you wrote that the aim of the study is to determine whether 
the County's job grading system is fair and whether the 
actual functions of particular employees are consistent 
with their job descriptions. 

Based upon the information contained within your 
letter, as well as the description of the government organi
zation and classification and compensation study that you 
attached, I believe that the discussions of the report by 
the County Legislature must be conducted open to the public 
in great measure, if not in toto. 

The Open Meetings Law, in brief, requires that all 
meetings of public bodies be conducted open to the public. 
Moreover, it is noted that the definition of "meeting", 
which determines the scope of the Law, has been interpreted 
expansively by the courts. Perhaps the landmark decision 
on the subject is Orange County Publications, Division of 
Ottoway Newspapers, Inc. v. Council of the city of Newburgh 
[60 AD 2d 409, aff'd 45 l''!Y 2d 947 (1978)], which held that 
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any convening of a quorum of a public body for the purpose 
of discussing public business constitutes a "meeting" sub
ject to the Open Meetings Law, whether or not there is an 
intent to take action and regardless of the manner in which 
a gathering may be characterized. 

Further, §100(1) of the Open Meetings Law specifies 
and limits the areas of discussion that may appropriately 
be considered during an executive session. Although some 
areas of discussion relative to "personnel" might appro
priately be discussed during an executive session, I would 
like to emphasize that the so-called "personnel" exception 
for executive session in the Open Meetings Law was clarified 
in a series of amendments to the Law that went into effect 
on October~, 1979. 

The original Open Meetings Law, §100(1) (f), permitted 
a public body to enter into an executive session to discuss: 

" •.• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, dis-
missal or removal of any person or 
corporation". 

Under the language quoted above, public bodies often entered 
into executive sessions to discuss matters concerning 
personnel in general or matters that dealt with policy 
related to personnel. However, the Committee had consis
tently advised that the provision in question was intended 
to protect the privacy of individuals and not to shield 
matters of policy under the guise of privacy. As such, the 
Law was amended and now states that a public body may enter 
into an executive session to discuss: 

" •.. the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
~articular person or corporation ••• " 

emphasis added) . 

In view of the insertion of the term 1'particular" in §100 
(1) (f) as amended, it is clear that an executive session 
convened to discuss "personnel" must deal with a particular 
person. 



• 

• 

Mr. Tom Merz 
August 17, 1981 
Page -3-

Under the circumstances, it would appear that the 
discussion of the study would likely deal with matters of 
policy that may affect "personnel" at some future time. 
Further, under the specific language of §100(1) (f) of the 
Law, not every matter that deals with a particular person 
would fall within the scope of that exception for executive 
session. For instance, even though a particular individual 
and his or her job description might be considered, such a 
discussion might not fall within any of the subjects enum
erated in §100(1) (f). It also appears that such discussions 
would not involve the manner in which a particular employee 
is performing his or her duties, but rather the functions 
that the employee is carrying out. If that is so, it is in 
my view doubtful that §100(1) (f) would be applicable. 

In sum, unless and until the County Legislature 
discusses one of the enumerated topics appearing in §100(1) 
{f) that are appropriate for discussion in executive session, 
the meetings of the County Legislature regarding the study 
must in my view be conducted open to the public . 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF: ss 

cc: County Executive Boehlert 
County Legislature 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Elizabeth Davis 
Board Member 
Rome Hospital and Murphy 

Memorial Hospital 
1500 North James Street 
Rome, New York 13440 

August 19, 1981 

,,, 
The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Davis: 

As you are aware, I have received your letter of 
July 30. Please accept my apologies for the delay in 
response. 

As a member of the Board of Managers of a municipal 
hospital, you expressed concern with respect to the capa
city of members of the public who attend meetings of the 
Board to request and obtain the package of materials dis
tributed to the Board and the press at the meetings. You 
indicated that you proposed that a "guest packet" be made 
available to members of the public who attend after ex
cising from the materials those records that might justi
fiably be withheld. However, your proposal was defeated. 
Your question is whether the Board has a right at a public 
meeting to deny members of the public access to the agenda, 
a financial statement, minutes and similar materials con
tained in the packet distributed to the Board. 

I would like to offer the following observations 
and suggestions. 

First, there is no specific requirement contained 
in any provision of law of which I am aware that compels 
a public body to distribute materials at a meeting. Fur
ther, although agendas are often prepared prior to meetings, 
there is no legal requirement of which I am aware that 
agendas be compiled. 
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Second, however, as soon as records exist, they 
are subject to rights of access granted by the Freedom of 
Information Law. It is noted in this regard that the 
Freedom of Information Law defines "record" to include: 

" .•. any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever .•• " [see 
attached, Freedom of Information Law, 
§86(4)). 

Therefore, any materials found within the packet that you 
described would constitute "records" subject to rights of 
access granted by the Freedom of Information Law. 

'· 
Third, the Freedom of Information Law is based upon 

a presumption of access. Stated differently, all records 
of an agency, such as a municipal hospital, are available, 
except those records or portions thereof that fall within 
one or more of the grounds for denial appearing in §87(2) 
(a) through (h) of the Law. I would also like to point out 
that, as you indicated, materials that you characterized as 
"questionable" might justifiably be withheld. From my 
perspective, the Freedom of Information Law represents a 
codification of common sense, for it states essentially that 
all records are available unless disclosure would in some 
manner damage a governmental process or an individual, for 
instance. Further, a review of the grounds for denial 
appearing in §87(2) of the Freedom of Information Law indi
c~tes that the majority contain operative verbs that spe
cify potentially harmful effects of disclosure. In the 
same fashion, the grounds for executive session appearing 
in the Open Meetings Law [see attached, §100(1) (a) through 
(h)] are based upon potentially harmful effects of public 
disclosure. 

Fourth, an agency subject to the Freedom of Informa
tion Law is not required to respond to a request for records 
immediately. However, in situations in which meetings are 
scheduled in advance, any member of the public could request 
the packet of materials prior to a meeting in order that the 
materials could be made available at the time of the meeting. 
Again, those portions of the materials found within the packet 
that may be denied pursuant to the provisions of the Freedom 
of Information Law could be removed or deleted from a 
visitor's packet . 



' 
Elizabeth Davis 
August 19, 1981 
Page -3-

Fifth, the Open Meetings Law contains provisions 
concerning the minimum contents of minutes and the periods 
of time in which they must be compiled and made available. 
In this regard, I direct your attention to §101(3) of the 
Open Meetings Law, which states that minutes of open meet-
ings must be compiled and made available to the public 
within two weeks of such meetings. As such, assuming that 
the Board of Managers holds monthly meetings, minutes of 
the preceding meetings should be available to the public 
approximately two weeks prior to the monthly meetings. 
Therefore, it would appear that minutes, approved or otherwise, 
found within packets distributed to the Board, are available, 
to the public not only at the meetings, but prior to the 
meetings as well. 

Ani'lastly, you indicated that a "press packet" is 
made available to members of the news media at the meetings. 
In this regard, it.is emphasized that members of the news 
media have no greater rights of a~cess to records under the 
Freedom of Information Law than members of the public gen
erally. Further, it has been held judicially that accessible 
records should be made equally available to any person, 
"without regard to status or interest" (see Burke v. Yudelsoi;i, 
368 NYS 2d 779, affirmed 51 AD 2d 673, 378 NYS 2d l65). . 
Therefore, if a packet is made available to the news media, 
I do not believe that the same materials could justifiably 
be withheld from the public. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosure 

Sincerely, 

Robert J. Freeman 
Executive Director 
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James E. Switzer 
Support Services Manager 
School District Clerk 
District Administrative Offices 
6076 Ontario Center Road, South 
Ontario Center, New York 14520 

The ensuing "advisory opin,ion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Switzer: 

I have received your letter of August 10 and the 
materials attached to it. Your interest in compliance with 
the Open Meetings Law is much appreciated. 

You have requested comments regarding the format, 
content and design of materials that you prepared concerning 
notice given to school board members less than twenty-four 
hours prior to special emergency meetings. 

First, I am unfamiliar with any similar forms or 
notices that may have been devised by other public bodies. 
Consequently, I regret that I am unable to supply you with 
other examples of notices prepared to accomplish the same 
goals. 

Second, I believe that. there is a deficiency in the 
"NOTICE & CALL FOR A SPECIAL EMERGENCY MEETING" that you 
prepared. Specifically, in the second paragraph, it is 
indicated that: 

"[SJAID MEETING IS CALLED, at the dir
ection of the President of the Board of 
Education, for the purpose of an ex
ecutive session to consider a person
nel matter". 
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In my view, although the Board may be called to discuss a 
matter appropriate for consideration in an executive session, 
I do not believe that it is proper to indicate in advance 
of a meeting that an executive session will indeed be held. 
The phrase "executive session"' is defined by §97(3) of the 
Open Meetings Law to mean a portion of an open meeting during 
which the public may be excluded. Further, §100(1) of the 
Law prescribes a procedure that must be followed by a public 
body during an open meeting before it may enter into an 
executive session. Specifically, the cited-provision 
states in relevant part that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant tQ a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a pub
lic body may conduct an executive 
session for the below enumerated 
purposes only, provided, however, 
that no action by formal vote shall 
be taken to appropriate public 
moneys •.. " 

• 

Based upon the language quoted above, it is clear that an 
executive session is not separate and distinct from an open 
meeting, but rather is a portion thereof. In addition, in 
a technical sense, it cannot be known in advance of a meet
ing that an executive session will indeed be held, for it 
cannot be known whether a motion to enter into an executive 
session will be carried by a majority of the total member
ship of a public body. 

In view of the foregoing, it is suggested that refer
ence to the holding of an executive session be deleted from 
the proposed·form. 

Lastly, although reference is made to the posting of 
a notice in the proposed form, no reference is made in the 
form to notice to the news media. Here I direct your atten
tion to §99 of the Open Meetings Law. subdivision (1) of 
§99 pertaining to meetings scheduled at least a week in 
advance requires that notice be given to the news media 
{at least two) and posted in one or more designat~d, con
spicuous public locations not less than seventy-two hours 
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prior to such meetings. Subdivision (2) of §99 pertaining 
to meetings scheduled less than a week in advance, such as 
a special emergency meeting, requires that notice be given 
in the same fashion as prescribed in subdivision (1) hto 
the extent practicable" at a ~easonable time prior to such 
meetings. As such, even though it is possible that the 
deliberations of a public body may be conducted during an 
executive session, notice must nonetheless be given in 
advance of such meetings to the public by means of posting 
and the news media in accordance with §99 of the Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

f; I J C . ~· 1. fJ\,(.L..---___ 
Robert J. Freeman 
Executive Director 
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Mr. Joseph Eisner 
Library Director 
Plainedge Public Library 
1060 Hicksville Road 
Massapequa, NY 11758 

The ensuing~advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Eisner: 

As you are aware, I have received your letter of 
August 4. Please accept my apologies for the delay in 
response. 

You have indicated that you are a member of the Nassau 
County Cultural Development Board, which was created by 
provisions of Nassau County Local Law 5-1978. In this re
gard, you have asked for an advisory opinion with respect 
to whether the Board in question is: 

" ... subject to the provisions of the 
Freedom of Information Law and the Open 
Meetings Law? If so, are there any 
circumstances whereby the delibera
tions of the Board, when considering 
applications for funding by cultural 
groups which have applied at the 
Board's invitation, could be discussed 
and/or decided upon other than at a 
public, open session of the Board?" 

I would like to offer the following observations with 
respect to your questions. 

In my opinion, the Nassau County Cultural Development 
Board is both an "agency" subject to the Freedom of Infor
mation Law and a "public body" subject to the Open Meetings 
Law. 
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Section 86(3) of the Freedom of Information Law 
defines "agency" to include: 

" ... any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a gov
ernmental or proprietary function for 
the state or any one or more munici
palities thereof, except the judiciary 
or the state legislature". 

From my perspective, it is clear that any municipality or 
component Of a municipality falls within the scope of the 
definition quoted above. Nassau County is itself a public 
corporation, and the entity in question is a municipal 
board created by the County. Further, based upon a review 
of the Local Law that created the Bpard, it is in my view 
clear that the Board is a governmental entity performing a 
governmental function ·for a municipality, Nassau County . 

Section 97(2) of the Open Meetings Law defines 
"public body" to include: 

" ... any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, 
or committee or subcommittee or other 
similar body or such public body". 

By viewing the definition in terms of its components, I 
believe that each condition necessary to a finding that the 
Board is a public body can be met. First, the Board con
sists of nine members. Second, it is in my view required 
to conduct its business by means of a quorum, even though 
there may be no specific reference to a quorum requirement 
in the Local Law that created the Board. It is noted that 
§41 of the General Construction Law has for decades provided 
that any group of three or more public officers or persons 
charged with any public duty to be performed or carried out 
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by them collectively, as a body, may do so only by means of 
a quorum, a majority of the total membership. Third, the 
Board, according to the description of its duties in the 
Local Law, clearly conducts public business. And fourth, 
the Board in my view performs a governmental function for 
Nassau County, which, as indicated previously, is a public 
corporation. In addition, under the definition of "public 
body" as amended on October 1, 1979, specific reference 
is made to committees, subcommittees and similar bodies of 
other public bodies, such as the County Board of Supervisors. 

In view of the foregoing, I believe that the Board 
clearly falls within the provisions of both the Freedom of 
Information and Open Meetings Laws. 

The· second question is whether there are any circum
stances in which the Board, when considering applications 
for funding by cultural groups that have applied at the 
Board's invitation, may deliberate or make decisions "other 
than at a public, open session of.the Board". 

As you are aware, the Open Meetings Law states that 
all meetings of public bodies shall be open to the public. 
However, the Law permits a public body to enter into closed 
or "executive" sessions to discuss subjects specified in 
the Law as appropriate for executive session, and §100(1) 
(a) through (h) identifies eight grounds for executive 
session. From my perspective, there is but one ground for 
executive session that might be applicable with respect to 
the deliberations that you have described. 

Specifically, §100{1) (f) of the Open Meetings Law 
permits a public body to enter into an executive session 
to discuss: 

" ... the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation ••• " 

In some instances, perhaps the Board in its deliberations 
may consider the financial or employment history of a 
particular person or corporation. To that extent, it would 
appear that an executive session may appropriately be 
convened. 
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Lastly, as a general rule, the Open Meetings Law 
permits a public body to take action during a properly 
convened executive session, unless the action is to appro
priate public monies, in which case its action would have 
to be accomplished during an open meeting. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

f~ ~/~ ,'f \ ft4.1------
✓ 

Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Bull: 

I have received your letter of August 12 and appre
ciate your interest in compliance with the Open Meetings 
Law. You have raised a series of questions regarding the 
implementation of the Open Meetings Law by the Sodus Village 
Board of Trustees. In conjunction with your questions, you 
attached a copy of the minutes of meetings held by the 
Board on July 14 and July 20. 

I would like to offer the following observations 
with respect to your letter and the minutes. 

First, you questioned the length of time in which 
the Board makes available the minutes of its meetings. 
Specifically, you wrote that minutes are generally available 
or prepared until prior to the ensuing meeting. In this 
regard, I direct your attention to §101 of the Open Meet
ings Law. Subdivision (1) of §101 prescribes the minimum 
requirements concerning the contents of minutes of open 
meetings. Subdivision (2) requires that minutes of execu
tive sessions must include reference to any action taken 
during an executive session. Subdivision (3) specifies 
that minutes of open meetings must be compiled and made 
available within two weeks of such meetings and that min
utes of executive sessions must be compiled and made 
available within one week of the meetings during which 
action was taken during an executive session. Consequently, 
if, for example, minutes are not approved or made available 
until a month after a meeting, I believe that the Board 
would have failed to comply with the Open Meetings Law. 
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It is noted that the requirement that minutes of 
open meetings be compiled and made available within two 
weeks represents an amendment to the Open Meetings Law that 
became effective on October 1, 1979. Prior to the effec
tive date of that requirement, the Committee recognized 
that public bodies might not meet within two weeks to 
approve minutes. As such, the Committee by means of a 
memorandum distributed to all public bodies prior to the 
effective date of that amendment (see attached) recommended 
that unapproved minutes be made available within two weeks 
as required by the Law, but that they be marked as "un
approved", "draft", or "non-final", for example. By so 
doing, the public has the ability to learn generally what 
transpired at a meeting, and concurrently, notice is 
effectively given that the minutes are subject to change, 
thereby giving members of public bodies a measure of pro
tection. 

A second area of inquiry concerns complaints made 
against Village employees. You indicated that during one 
of the Board's meetings, "the Village Attorney stated that 
if the village board was going to discuss personnel, it 
would have to be a closed meeting". In this regard, I 
would like to make several comments. 

First, it is noted that the Open Meetings Law is 
permissive. Stated differently, although a public body may 
in some instances enter into an executive session, there 
is no requirement that an executive session be held, even 
if the subject matter under consideration may appropriately 
be discussed behind closed doors. This point is confirmed 
by means of a review of the procedure prescribed by the 
Open Meetings Law that must be followed prior to entry 
into an executive session. Section 100(1) of the Law 
states in relevant part that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys ••• " 
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The language quoted above indicates that three steps must be 
taken before a public body may enter into an executive ses
sion. First, a motion to go into an executive session must 
be made during an open meeting. Second, the motion must 
identify in general terms the subject matter to be con
sidered. And third, the motion must be carried by a 
majority of the total membership of a public body. In 
view of these requirements, it is possible that a motion to 
enter into an executive session may be defeated, for it 
might not be carried by a majority of the total membership. 
Similarly, I do not believe that an executive session can 
be scheduled in advance of a meeting, for, in a technical 
sense, it can never be known in advance whether a motion 
to enter into an executive session will indeed be carried. 

It is also emphasized that not every matter that 
deals with "personnel" may be discussed during an executive 
session. In the series of amendments to the Open Meetings 
Law to which reference was made earlier, the so-called 
"personnel" exception for executive session was clarified. 
Under the original Open Meetings Law that went into effect 
in 1977, a public body could under §100(1) {f) enter into 
an executive session to discuss: 

" ••• the medical, financial, credit or 
employment history of any person or 
~orporation, or matters leading to 
the appointment, employment, promo
tion, demotion, discipline, sus
pension, dismissal or removal of 
any person or corporation ••• " 

Many public bodies under the language quoted above entered 
into executive sessions to discuss matters pertaining to 
policy related to personnel or matters concerning personnel 
in general. Nevertheless, the Committee consistently con-· 
tended that the personnel exception was largely intended 
to protect privacy, and not to shield matters of privacy 
under the guise of privacy. Consequently, the Committee 
recommended a clarification of §100(1) (f) which was passed 
by the Legislature and signed into law. Currently §100(1) 
(f) of the Open .Meetings Law permits a public body to enter 
into an executive session to discuss: 

" ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters lead
ing to the appointment, employment, 
promotion, demotion, discipline, sus
pension, dismissal or removal of a 

1articular person or corporation ••• " 
emphasis added). 
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Due to the insertion of the term "particular", it is clear 
that a public body may enter into an executive session only 
to discuss matters pertaining to a particular person. More
over, §100(1) (f) identifies specific subjects that may 
relate to particular individuals and, in my view, only 
those subjects as they pertain to a particular individual 
may appropriately be discussed behind closed doors. 

At this juncture, I would also like to offer a com
ment regarding the Freedom of Information Law. That statute 
is based upon a presumption of access and states in brief 
that all records of an agency, such as a village, are avail
able, except to the extent that records or portions thereof 
fall within one or more of the grounds for denial appearing 
in §87 (2) (a) through (h) of the Law.· 

With respect to complaints made against public employ
ees, it has consistently been advised that a complaint is 
available, but that identifying details regarding the 
identity of the person who made the complaint may be deleted 
if disclosure of those identifying details would result in 
an unwarranted invasion of personal privacy [see Freedom of 
Information Law, §87(2) (b)]. 

Further, although a complaint may relate to a par
ticular public employee, the courts have generally found 
that public employees enjoy a lesser degree of privacy than 
members of the public, for it has been determined that 
public employees have a greater duty to be accountable than 
any other group. In addition, in cases pertaining to records 
identifiable to public employees initiated under the Freedom 
of Information Law, it has been held on several occasions 
that records relevant to the performance of a public employ
ee's official duties are available, for disclosure in such 
instances would constitute a permissible rather than an 
unwarranted invasion of privacy [see e.g., Farrell v. Village 
Board of Trustees, 372 NYS 2d 905, (1975); Gannett co. v. 
County of Monroe, 59 AD 2d 309 (1977); aff'd 45 NY 2d 954 
(1978); Montes v. State, 406 NYS 2d 664 (Court of Claims, 
1978); Steinmetz v. Board of Education, East Moriches, Sup. 
Ct., Suffolk Cty., NYLJ, October 30, 1980]~ Conversely, 
if a record is irrelevant to the performance of a public 
employee's official duties, it may justifiably be withheld 
on the ground that disclosure would indeed constitute an 
unwarranted invasion of personal privacy (see e.g., Matter 
of Wool, Sup. Ct., Nassau Cty., NYLJ, Nov. 22, 1977). In 
the case of a complaint, at least one case held that com
plaints made against public employees are relevant to the 
performance of official duties and, therefore, are available 
(see Montes, supra). 
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Next, the minutes of the special meeting of the Board 
held on July 20 indicate that a discussion was held during 
an executive session regarding "possible litigation". In 
my opinion, "possible" litigation does not constitute an 
appropriate basis for entry into an executive session. 
Section 100(1) (d) of the Law states that a public body may 
enter into an executive session to discuss "proposed, pending 
or current litigation". From my perspective, virtually any 
discussion held by a public body could involve "possible" 
litigation. To be characterized as "proposed" litigation, 
there must in my view be a real threat or imminence of 
litigation to qualify for executive session under §100(1) 
(d) • 

Lastly, provisions concerning minutes appearing in 
§101 of the Open Meetings Law and the Freedom of Information 
Law require that a voting record be compiled in each in
stance in which a public body votes. Section 87(3) (a) 
of the Freedom of Information Law requires that a record 
of votes be compiled in every instance in which a vote is 
taken in which each member who voted and the manner in 
which that person voted is recorded. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Attachment 

cc: Vilage Board of Trustees 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Ms. Jane Barton 
Vice President 
Montgomery County Land and 

Home Owners Association 
Windy Hill Farm 
R.D. 1 - Box 713 
Esperance, NY 12066 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Barton: 

I have received your letter of August 14 in which you 
requested an opinion regarding the applicability of the 
Freedom of Information Law. 

According to your letter, on June 24, your group, the 
Montgomery County Land and Home Owners Association, requested 
a copy of a tape recording of a meeting held on the pre
ceding evening. You indicated that: 

"[I]t has been the policy of the Clerk 
of the Board to tape record the pro
ceedings of the Board meeting, as well 
as the public segment of the meeting 
to use in assisting him in preparing 
the minutes of the meeting". 

In response to your request for the tape recording and its 
preservation, you were denied access based upon a 1968 
opinion of the Comptroller in which it was advised that a 
tape recorder owned 'by a clerk and used as an aid in the 
preparation of minutes does not constitute a public record. 

In my opinion, the tape recording in which you are 
interested is available • 
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First, as you intimated, when the Comptroller's 
opinion was written, the Freedom of Information Law did not 
exist. Since the initial enactment and subsequent amendment 
of the Freedom of Information Law, rights of access to 
records have been broadened and clarified. 

Second, §86(4) of the Freedom of Information Law 
defines "record" to include: 

" ••• any information kept, held, filed, 
produced or reproduced by, with or 
for an agency or the state legislature, 
in any physical form whatsoever includ
ing, but not limited to, reports, 
statements, examinations, memoranda, 
opinions, folders, files, books, man
uals, pamphlets, forms, papers, de
signs, drawings, maps, photos, letters, 
microfilms, computer tapes or discs, 
rules~ regulations or codes" • 

In my opinion, since the Clerk of the Board uses a tape 
recorder in the performance of his official duties, I 
believe that the tape recording constitutes a "record" 
subject to rights granted by the Law, for it represents 
information produced for an agency. 

To further bolster such a contention, two questions 
might be raised: Would the Clerk employ a tape recorder 
if he was not the Clerk? Would a tape recording be prepared 
by the Clerk of he was not acting in the performance of his 
official duties? In short, it appears that the Clerk used 
the tape recorder and prepared a tape recording in the 
performance of his official duties. Therefore, again, I 
believe that the tape recording was produced for the Board 
and is a "record" subject to the Freedom of Information Law. 

Third, there are two judicial determinations which 
in my view strengthen the contentions offered above. In 
Zaleski v. Hicksville Union Free School District Board of 
Education (Sup. Ct., Nassau Cty., NYLJ December 27, 1978), 
it was held that tape recordings of .a school board meeting 
constitute "records" that are available under the Freedom 
of Information Law. However, the decision did not make 
clear whether the tape recording was made through public 
funding or otherwise. Further, however, a similar argument 
was made in Warder v. Board of Regents of the State of New 
York [410 NYS 2d 742 (1978)]. In Warder, the Secretary to 
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the Board of Regents contended that personal notes taken at 
meetings, which were also used as an aid in compiling 
minutes, were the personal property of the Secretary. The 
Court found that the notes were not personal property, but 
rather were "records" prepared in the course of official 
duties that were available after having made an in camera 
inspection to determine rights of access. 

It is important to point out, however, that the tape 
recording need not in my view be preserved for posterity. 
In this regard, §65-b of the Public Officers Law prohibits 
a municipality from destroying records without the consent 
of the Commissioner of Education. In conjunction with §65-b, 
the Department of Education has developed schedules for the 
retention and disposal of records. Based upon conversations 
with representatives of the Education Department, I believe 
that a tape recording may be destroyed or erased, for ex
ample, shortly after its creation and when it has no further 
Utility. However, I do not believe that it would be appro
priate to destroy or erase a tape recording while a request 
for a tape recording is pending under the Freedom of Infor
mation Law • 

Third, I would also like to point out that any person 
may in my opinion use a tape recorder at an open meeting, so 
long as the presence of a tape recorder does not unreason
ably detract from the deliberative process. In terms of 
background, until mid-1979, there had been but one judicial 
det~rmination regarding the use of tape recorders at meetings 
of public bodies. The only case on the subject was Davidson 
v. Common Council of the City of White Plains, 244 NYS 2d 
385, which was decided in 1963. In short, the court in 
Davidson found that the presence of a tape recorder might 
detract from the deliberative process. Therefore, it was 
held that a public body could adopt reasonable rules gen
erally prohibiting the use of tape recorders at open 
meetings. 

Notwithstanding Davidson, however, the Committee on 
Public Access to Records had consistently advised that the 
use of tape recorders should not be prohibited in situations 
in which the devices used are inconspicuous, for the presence 
of such devices would not detract from the deliberative 
process. In the Committee's view, a rule prohibiting the 
use of unobtrusive tape recording devices would not be 
reasonable if the presence of such devices would not 
detract from the deliberative process • 
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This contention was essentially confirmed in a 
decision rendered in June of 1979. That decision arose 
when two individuals sought to bring their tape recorders 
to a meeting of a school board. The school board refused 
permission and in fact complained to local law enforcement 
authorities who arrested the two individuals. In deter
mining the issues, the court in People v. Ystueta, 418 NYS 
2d 508, cited the Davidson decision, but found that the 
Davidson case: 

" ••. was decided in 1963, some fifteen 
(15) years before the legislative 
passage of the'Open Meetings Law', 
and before the widespread use of hand 
held cassette recorders which can be 
operated by individuals without inter
ference with public proceedings or the 
legislative process. While this court 
has had the advantage of hindsight, it 
would have required great foresight on 
the part of the court in Davidson to 
foresee the opening of many legislative 
halls and courtrooms to television 
cameras and the news media, in general. 
Much has happened over the past two 
decades to alter the manner in which 
governments and their agencies conduct 
their public business. The need today 
appears to be truth in government and the 
restoration of public confidence and not 
'to prevent the possibility of star 
chamber proceedings' ••. In the wake of 
Watergate and its aftermath, the pre
vention of star chamber proceedings 
does not appear to be lofty enough 
an ideal for a legislative body; and 
the legislature seems to have recog
nized as much when it passed the Open 
Meetings Law, embodying principles 
which in 1963 was the dream of a few, 
and unthinkable by the majority". 

Based upon the advances in technology and the enact
ment of the Open Meetings Law, the court in Ystueta found 
that a public body cannot adopt a general rule that pro
hibits the use of tape recorders • 
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In my opinion, the principle enunciated in Davidson 
remains valid, i.e., that a public body may prohibit the 
use of mechanical devices, such as tape recorders or 
cameras, when the use of such devices would in fact detract 
from the deliberative process. However, since a hand held, 
battery operated cassette tape recorder could not detract 
from the deliberative process, I do not believe that a rule 
prohibiting the use of such devices would be reasonable or 
valid. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Montgomery County Board of Supervisors 

William Moore, County Attorney 
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Charles P. Caputo 
County of Fulton 
Office of County Attorney 
county Building 
Johnstown, NY 12095 

The ensuing advisor opinion is based 
presented in your correspoti ence. 

Dear Mr. Caputo: 

., 

As you are aware, I have recei ve,d your letter of 
August 4. 

Your correspondence concerns an earlier opinion 
prepared by this office at the request of Ms. Kathryn 
Thomas regarding the status of a so-called "Committee on 
Health Needs''. In Ms. Thomas' letter to me, she indicated 
that the Corri:mittee was appointed by the Chairman of the 
Fulton County Board of Supervisors and later approved by 
the entire Board. On the basis of the information provided 
to me, it was advised that the Committ?e on Health Needs 
constituted a "public body" subject to the Open Meetings 
Law. 1 

You have indicated, however, that the group in 
question is in no way connected with Fulton County, even 
though some of its members may be employed by the County. 
In short, you informed me that the Committee in question 
is essentially a citizens group interested in health care 
in the County, but that it has no connection whatsoever 
with government. Assuming that your description of the 
group in question is accurate, I do not believe that it 
would constitute a public body subject to the Open Meetings 
Law. 
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If I receive information to the contrary, I will 
contact you. 

I hope that I have been of some assistance. 

RJF:ss 

cc: Kathryn Thomas 

Sincerely, "' 

~1l~ 
Robert J. Freeman 
Executive Director 
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Thoma.$ J. Dowd, Chairman 
Nathan Lit.tauer t:Iospital 
99. E.ast State Street 
G1overs:ville, NY 12078 

The ensui:n advisor · o inion ;is_ has.ed 
presente in your corres2on: ence, 

Dear Mr .. Dowd~ 

I-have recei.ved your letter of.July 3(1 •nit..ap~l~l 
. gize for the delay .in response~ · · •. 

"\. •'.~ ,·,.' 

Your correspondence concerns an adv:isory-. op:t.11£@!:.'·· 
written by this office at the request of Ms.· t{athryn' · •.' 
Thomas in which _it wa$ adv.tse.d that an entity deecrilu~dt;· 
oy Ms .. Thomas constituted a "public body~• $Ubject to. tlii!r; · 
Open Meetings Law.. ·i'i\ .. 

. i• .. ''::, 

You have_ indicated, however, that at a ~Eaetj.ng :-,~:. ..·. 
the Fulton county Board of supe.rvisors held iti Marett',·-~.,: 
Chairman merely announced th.e names of ~tghteen. p·E!.op11t:·w~ 
had agreed to study the issue <;>f long tettn _ h,eal'l;li. ca~':i , __ ) 
You wrote further that no appointments Wt!re Itlad~:t no; ,;\JJS-.i 
any resolution, motion or s,iillilar fortnai. act aoc'tnnpt;ih~d 
to off ici.ally crea.te a task. force or appoint tnclJviduall!i. · 
t;,o serve as members of a. task force.. · ·:' ' · ,, ,: 

In all honesty, I. have received a lettetl·:¢'z;l'.~~~ :\:,, 
same subject from Charles Caputo, the :Fulton co,ru:ii\y it:tt>.J~ 
ney, who .;1.lso indi.cated that the group in quest:f.ot\'.doeil· , 
not perform any duty on behalf of the county" ··Based· upoj,1. 
the information provided by yourself and Mt .. ca_t>utof wh:ich 
differs. from that given by Ms. Thomas, it. ,;tppe_ca;:tia that the 
entity in question is not a public body subject to the · 
Open Meetings Law. 
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Should I receive additional information contrary 
to that which you have provided, I will contact you. 

I hope that I have been of some assistance. 

RJF:ss 

cc: Kathryn Thomas 

Sincerely, 

~j,~ 
Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Sellman: 

I have received your letter of August 24. 

You indicated that you are a student at Baruch 
College, which is part of the City University of New York 
(CUNY). Having attended a meeting of the Board of Direc
tors of the Baruch College Association, a non-for-profit 
corporation, you attempted to tape record a discussion 
of the annual itemized budget. Dr. Henry Wilson, the Dean 
of Students and Chairman of the Association, refused to 
allow you to use the tape recorder. According to your 
correspondence, Dr. Wilson also stated that the Association 
is neither subject to the Open Meetings Law nor required 
to permit a tape recording of its meetings. 

You have requested a "decision" from the Committee 
regarding the issues raised. Please be advised that the 
Committee does not render "decisions" of a binding nature. 
Under the Open Meetings Law, the Committee does, however, 
have the authority to render advisory opinions. As such, 
I would like to offer the following observations regarding 
your inquiry. 

In my view, a student association, such as the City 
University Baruch College Association, may be considered a 
"public body" subject to the Open Meetings Law. Section 
97(2) of the Open Meetings Law defines "public body" to 
include: 
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" ... any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other sim
ilar body of such public body". 

By analyzing the elements contained in the definition 
quoted above, I believe that one may conclude that the Asso
ciation is a "public body" subject to the Open Meetings Law. 

First, the Association in question is an entity con-. 
sisting of two or more members. 

Second, I believe that it is required to conduct its 
business by means of a quorum, whether or not there is any 
specific requirement concerning a quorum in its by-laws or 
the act that created it. I direct your attention to §41 of 
the General Construction Law, which defines "quorum" as 
follows: 

"[W]henever three or more public offi
cers are given any power or authority, 
or three or more persons are charged 
with any public duty to be performed 
or exercised by them jointly or as a 
board or similar body, a majority of 
the whole number of such persons or 
officers, at a meeting duly held at a 
time fixed by law, or by any by-law 
duly adopted by such board or body, 
or at any duly adjourned meeting of 
such meeting, or at any meeting duly 
held upon reasonable notice to all 
of them, shall constitute a quorum 
and not less than a majority of the 
whole number may perform and exercise 
such power, authority or duty. For 
the purpose of this provision the 
words 'whole number' shall be construed 
to mean the total number which the board, 
commission, body or other group of per
sons or officers would have were there 
no vacancies and were none of the per
sons or officers disqualified from 
acting". 
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Based upon the provision quoted above, whenever three or 
more public officers or "persons" are :charged with any 
public duty to be exercised by them collectively as a 
body, they are permitted to do so only by me~ns of a quorum, 
a majority of the total membership. Consequently, even if 
there is no specific direction to the effect that the 
Association must conduct its business by means of a quorum, 
§41 of the General Construction Law imposes such a require
ment upon the Association. In addition, even if it is 
argued that §41 of the General Construction Law is inappli
cable, §707 of the Not-for-Profit Corporation Law nonethe
less requires that action may be taken only by a quorum 
of directors. 

Third, it appears that the Board of Directors ton
ducts public business and performs a governmental function 
for CUNY. Having spoken with a representative of CUNY, I 
was informed that the activity fee is mandatory and paid 
by all students. From my perspective, the function of the 
Directors regarding the means by which the fees are expended 
is reflective of a governmental function. In essence, it 
appears that the Association performs a function for CUNY 
that would, but for the existence of the Association, be 
performed by CUNY. Stated differently, the Association 
would not apparently exist but for its relationship with 
CUNY. Further, it also appears that Baruch College would 
perform the duties carried out by the Association if the 
Association did not exist. If these assumptions are 
accurate, I believe that the student Association is a public 
body which conducts public business and performs a govern
mental function for CUNY. 

I would like to point out that the definition of 
"public body" discussed in the preceding paragraphs differs 
from the definition that appeared in the Open Meetings Law 
as originally enacted. Under the original statute, it was 
unclear whether committees, subcommittees and similar ad
visory bodies were subject to the Law. However, I believe 
that the definition as amended clearly includes such 
advisory bodies within the scope of the Law. Moreover, 
this point was confirmed in a recent decision, which found 
that a mayor's advisory task force is subject to the Open 
Meetings Law based upon the rationale I have offered above 
[see Matter of s,racuse United Neighbors v. City of S~rac-
cuse, 437 AD 2d66 (Fourth Department, Appellate Division, 
March 27, 1981)) • 
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Your second area of inquiry pertains to the use of a 
tape recorder at a meeting of a p~blic body subject to the 
Open Meetings Law. In terms of background, until mid-1979, 
there had been but one judicial determination regarding the 
use of tape recorders at meetings of public bodies. The 
only case on the subject was Davidson v. Common Council of 
the City of White Plains, 244 NYS 2d 385, which was decided 
in 1963. In short, the court in Davidson found that the 
presence of a tape recorder might detract from the deliber
ative process. Therefore, it was held that a public body 
could adopt rules generally prohibiting the use of tape 
recorders at open meetings. 

Notwithstanding Davidson, however, the Committee on 
Public Access to Records had consistently advised that the 
use of tape recorders should not be prohibited in situations 
in which the devices used are inconspicuous, for the presence 
of such devices would not detract from the deliberative pro
cess. In the Committee's view, a rule prohibiting the use 
of unobtrusive tape recording devices would not be reasonable 
if the presence of such devices would not detract from the 
deliberative process . 

This contention was essentially confirmed in a de
cision rendered in June of 1979. That decision arose when 
two individuals sought to bring their tape recorders to a 
meeting of a school board. The school board refused permis
sion and in fact complained to local law enforcement authori
ties who arrested the two individuals. In determining the 
issues, the court in People v. Ystueta, 418 NYS 2d 508, cited 
the Davidson decision, but found that the Davidson case 

" ..• was decided in 1963, some fifteen 
(15) years before the legislative 
passage of the 'Open Meetings Law', 
and before the widespread use of hand 
held cassette recorders which can be 
operated by individuals without inter
ference with public proceedings or the 
legislative process. While this court 
has had the advantage of hindsight, it 
would have required great foresight on 
the part of the court in Davidson to 
foresee the opening of many legislative 
halls and courtrooms to television 
cameras and the news media, in general. 
Much has happened over the past two 
decades to alter the manner in which 
governments and their agencies conduct 
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their public business. The need today 
appears to be truth in government and the 
restoration of public confidence and not 
'to prevent the possibility of star 
chamber proceedings' ... In the wake of 
Watergate and its aftermath, the pre
vention of star chamber proceedings 
does not appear to be lofty enough 
an ideal for a legislative body; and 
the legislature seems to have recog
nized as much when it passed the Open 
Meetings Law, embodying principles 
which in 1963 was the dream of a few, 
and unthinkable by the majority". 

Based upon the advances in technology and the enact
ment of the Open Meetings Law, the court in Ystueta found 
that a public body cannot adopt a general rule that pro
hibits the use of tape recorders. 

In the Committee's view, the principle enunciated in 
Davidson remains valid, i.e., that a public body may prohibit 
the use of mechanical devices, such as tape recorders or 
cameras, when the use of such devices would in fact detract 
from the deliberative process. However, since a hand held, 
battery operated cassette tape recorder would not detract 
from the deliberative process, the Committee does not believe 
that a rule prohibiting the use of such devices would be 
reasonable or valid. 

It is important to point out that a recent opinion of 
the Attorney General is consistent with the direction pro
vided by the Committee. In response to the question of 
whether a town board may preclude the use of tape recorders 
at its meetings, the Attorney General reversed earlier 
opinions on the subject and advised that: 

"[B]ased upon the sound reasoning 
expressed in the Ystueta decision, 
which we believe would be equally 
applicable to town board meetings, 
we conclude that a town board may 
not preclude the use of tape recor
ders at public meetings of such 
board. Our adoption of the Ystueta 
decision requires that the instant 
opinion supersede the prior opinions 
of this office, which are cited 
above, and which were rendered be
fore Ystueta was decided". 
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In view of the foregoing, I do not believe that a public 
body can prohibit the use of tape recorders at open meet
ings. 

Lastly, as indicated earlier, I engaged in a con
versation with a CUNY official, who disagrees with the 
opinion expressed herein. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

PPB:RJF:ss 

cc: Lester Freundlich 
Henry Wilson 

BY: 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Hartnagel: 

I have received your letter of August 25 in which 
you requested an advisory opinion. 

According to your letter, on August 24, you con
tacted the office of the Palmyra Village Clerk and requested 
a copy of the minutes of a meeting of the 5oard of Trustees 
held on August 10. You were informed that the minutes were 
not ready and that James De Point, a member of the Board, 
requested that the minutes should not be disclosed until 
approved by the Board. Further, you wrote that at a meet
ing held on August 24, Mr. De Point moved to preclude 
disclosure of the minutes at any time until they have been 
approved by the Board. 

I would like to offer the following observations 
regarding your inquiry. 

l 

First, I would like to direct your attention to 
§101 of the Open Meetings Law concerning minutes. Subdi
vision {1) of the cited provision prescribes the minimum 
requirements concerning the contents of minutes of open 
meetings. Subdivision (2) concerns minutes of executive 
sessions, which must be prepared only when action is taken 
during an executive session. Subdivision (3) states in 
brief that minutes of open meetings shall be compiled and 
made available within two weeks of such meetings and that 
minutes of executive sessions must be compiled and made 
available within one week of the executive sessions during 
which action was taken • 
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In view of the direction provided in §101 of the 
Open Meetings Law, minutes of an open meeting held on 
August 10 must in my view be compiled and made available 
within two weeks of that date. Therefore, by August 24, 
I believe that the minutes should have been available to 
you. 

It is noted that the provisions concerning the time 
limits within which minutes must be compiled were enacted 
in a series of amendments to the Open Meetings Law that 
became effective on October 1, 1979. After that legisla
tion passed, but before its effective date, the Committee 
transmitted a memorandum to all public bodies in the State 
offering advice and assistance with respect to the scope 
and interpretation of the amendments to the Law. At that 
time, the Committee recognized that in many instances 
public bodies might not convene within two weeks after a 
meeting and that, therefore, there might be no opportunity 
to approve minutes of meetings within the two week time 
period specified in the Law. Although it was suggested 
that minutes, whether approved or otherwise, be made avail
able within the time limits specified in the Law {i.e. 
two weeks}, it was also recommended that such minutes might 
be marked as "unapproved", "draft", or "non-final", for 
example. By so doing, the public has the ability to learn 
generally what transpired at a meeting, but concurrently, 
notice is given that minutes are subject to change, and 
the members of a public body are thereby given a measure 
of protection. 

In sum, it is reiterated that minutes of open 
meetings must be compiled and made available within two 
weeks of such meetings. Further, if the motion to which 
you made reference was passed, I believe that it is void 
to the extent that it conflicts with the Open Meetings Law 
[see Open Meetings Law, §lOs(i}]. 

Enclosed for your consideration is a copy of the 
memorandum distributed to public bodies in 1979, a copy of 
the Open Meetings Law, which is attached to the memorandum, 
and an explanatory pamphlet that may be useful to you • 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Board of Truateea 

Sincerely, 

~j-.1:(t-R-
Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Tooly: 

As you are aware, I have received your letter of 
August 28, in which you raised several questions regarding 
the Open Meetings Law. 

Your first question involves the "course of action" 
that may be taken by a village trustee who was not noti
fied of a special meeting of a board of trustees on which 
he serves during which "important Village business was 
conducted". You added during our telephone conversation 
that during the meeting for which you were given no noti
fication, action was taken by the three members present. 

In my opinion, if no reasonable attempt was made to 
provide you with notice of the meeting in question, the 
action taken by the Board may be of no effect, even though 
three members may have cast an affirmative vote. 

In this regard, I direct your attention initially 
to §97(2) of the Open Meetings Law, which defines "public 
body" to mean: 

" •.. any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two 
or more members, performing a govern
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law, or committee or 
subcommittee or other similar body 
of such public body". 
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One of the conditions precedent to conduct public business 
involves the requirement of a quorum. From my perspective, 
under the circumstances that you described, even though 
three, a majority of the membership of the Village Board 
of Trustees, may have been present and voted, its gathering 
did not necessarily constitute a "quorum". The term 
"quorum" is defined in §41 of the General Construction Law, 
which has been in effect for decades. In relevant part, 
§41 states that: 

"[W]henever three or more public offi
cers are given any power or authority, 
or three or more persons are charged 
with any public duty to be performed 
or exercised by them jointly or as a 
board or similar body, a majority of 
the whole number of such persons or 
officers, at a meeting duly held at a 
time fixed by law, or by any by-law 
duly adopted by such board or body, or 
at any duly adjourned meeting of such 
meeting, or at any meeting duly held 
upon reasonable notice to all of them, 
shall constitute a quorum and not less 
than a majority of the whole number 
may perform and exercise such power, 
authority or duty". 

As indicated by the language quoted above, the Village 
Board of Trustees may conduct its business and carry out 
its duties only by means of a "quorum". However, under the 
circumstances, one of the conditions precedent to the con
vening of a quorum involves "reasonable notice to all of" 
the members. Since reasonable notice was not given to you, 
I do not believe that a quorum was present, even though 
three members, a majority, convened. Further, since only a 
statutory quorum has the capacity to carry out the duties 
of a public body, it is my view that any action taken by 
the three members present at the special meeting is invalid. 

In terms of legal 
of the Open Meetings Law 
the Law may be enforced. 
(1) of §102 states that: 

action that may be taken, §102 
prescribes the means by which 
In relevant part, subdivision 
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"[A]ny aggrieved person shall have 
standing to enforce the provisions of 
this article against a public body by 
the commencement of a proceeding pur
suant to article seventy-eight of the 
civil practice law and rules, and/or an 
action for declaratory judgment and in
junctive relief. In any such action or 
proceeding, the court shall have the 
power, in its discretion, upon good 
cause shown, to declare any action or 
part thereof taken in violation of this 
article void in whole or in part". 

Based upon the language quoted above, if, for example, 
action was taken in violation of the Open Meetings Law, 
after having initiated a proceeding under Article 78 of 
the Civil Practice Law and Rules, a court may in its 
discretion and upon good cause shown invalidate action 
taken in violation of the Open Meetings Law. It is also 
possible that injunctive relief could be sought in an 
effort to enjoin action taken in violation of the Law. 

Second, you requested advice regarding the proce
dure by which notice should be given in situations in 
which a meeting is scheduled less than a week in advance. 
In this regard, §99(1) of the Open Meetings Law concerning 
meetings scheduled at least a week in advance requires 
that notice be given to the news media (at least two) and 
to the public by means of posting in one or more designated, 
conspicuous, public locations not less than seventy-two 
hours prior to such meetings. Subdivision (2} pertains 
to any meetings scheduled less than a week in advance and 
requires that notice be given in the same manner as pre
scribed in subdivision (1) "to the extent practicable" at 
a reasonable time prior to such meetings. Therefore, if, 
for example, a meeting is scheduled less than a week in 
advance, at the very least, the person designated to give 
notice must contact at least two representatives of the 
news media, perhaps by telephone, and post a notice in the 
locations designated by the Board for posting at a reason
able time prior to the meeting. 

And third, you have asked whether a public body may 
enter into an executive session to discuss disagreement 
expressed by a member of the Board regarding the contents 
of unapproved minutes. As you are aware, the Open Meetings 
Law permits a public body to enter into an executive ses
sion only for the purposes of discussing one or more among 
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eight topics deemed appropriate for executive session [see 
§100(1) (a) through (h)]. As such, it is clear that a public 
body cannot enter into an executive session to discuss the 
subject of its choice; on the contrary, the subjects that 
may be discussed in executive session are limited to those 
listed in the provision cited above. In my view, it is 
doubtful that a discussion of the contents of unapproved 
minutes, particularly in the case of minutes of an open 
meeting, would constitute a proper subject for entry into 
an executive session. If my assumption is accurate, the 
subject matter in question would be required to be discussed 
during an open meeting. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Board of Trustees, Village of Dolgeville 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Elliott: 

I have received your letter of August 27 in which 
you requested an advisory opinion under the Open Meetings 
Law . 

According to your letter, on August 25, you submitted 
a written request to the Clerk of the Village of Palmyra for 
minutes of a meeting held on August 10. However, at a meet
ing held on August 24, the Board apparently voted unanimously 
not to release minutes that had not been approved, notwith
standing the advice rendered by the Village Attorney. 

I would like to offer the following observations 
regarding the situation that you described. 

First, I would like to direct your attention to 
§101 of the Open Meetings Law concerning minutes. Subdi
vision (1) of the cited provision prescribes the minimum 
requirements concerning the contents of minutes of open 
meetings. Subdivision (2) concerns minutes of executive 
sessions, which must be prepared only when action is taken 
during an executive session. Subdivision (3) states in 
brief that minutes of open meetings shall be compiled and 
made available within two weeks of such meetings and that 
minutes of executive sessions must be compiled and made 
available within one week of the executive sessions during 
which action was taken. 
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In view of the direction provided in §101 of the Open 
Meetings Law, minutes of an open meeting held on August 10 
must in my view be compiled and made available within two 
weeks of that date. Therefore, by August 24, I believe 
that the minutes should have been available to you. 

Second, it is noted that the provisions concerning 
the time limits within which minutes must be compiled were 
enacted in a series of amendments to the Open Meetings Law 
that became effective on October 1, 1979. After that legis
lation passed, but before its effective date, the Committee 
transmitted a memorandum to all public bodies in the State 
offering advice and assistance with respect to the scope 
and interpretation of the amendments to the Law. At that 
time, the Committee recognized that in many instances 
public bodies might not convene within two weeks after a 
meeting and that, therefore, there might be no opportunity 
to approve minutes of meetings within the two week time 
period specified in the Law. Although it was suggested 
that minutes, whether approved or otherwise, be made avail
able within the time limits specified in the Law (i.e. 
two weeks}, it was also recommended that such minutes might 
be marked as "unapproved", "draft", or "non-final", for 
example. By so doing, the public has the ability to learn 
generally what transpired at a meeting, but concurrently, 
notice is given that minutes are subject to change, and 
the members of a public body are thereby given a measure 
of protection. 

. In sum, it is reiterated that minutes of open meet
ings must be compiled and made available within two weeks 
of such meetings. Further, the motion to which you made 
reference precluding the disclosure of unapproved minutes 
is in my view void to the extent that it conflicts with 
the Open Meetings Law. 

Although the Committee on Public Access to Records 
has no authority to enforce the Open Meetings Law, often 
the opinions rendered by the Committee are persuasive and 
serve to avoid future problems regarding the interpretation 
of the Law. To inform the Board of Trustees of this 
opinion, a copy will be sent to its members. 

Enclosed for your consideration is a copy of the 
memorandum distributed to public bodies in 1979, a copy 
of the Open Meetings Law, which is attached to the mem
orandum, and an explanatory pamphlet that may be useful 
to you . 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

cc: Village Board of Trustees 

Sincerely, 

,~ti.-t~ ;1'. ~ 
Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Phelps: 

I have received your letter of August 27 which con
cerns a request directed to the Middle Island Public 
Library. 

Specifically, you dir~cted a request to the records 
access officer of the Middle Island Public Library on· 
August 7 for transcripts of hearings held in May and June. 
As of August 19, you had not received a response, and at 
a meeting held on that date you. again requested the trans
cripts. The request,however, was denied. 

I would like to offer the following observations 
regarding the situation that you described. 

First, it is emphasized that the Freedom of Informa
tion Law is an access to records law. Stated differently, 
as a general rule, an agency need not create a record in 
response to a request [see attached, Freedom of Informa
tion Law, §89(3)]. If, for example, public hearings were 
held, but no''transcripts were prepared, the Middle Island 
Public Library would be under no obligation to create a 
a transcript on your _behalf. 

Second, assuming that the transcripts in question 
do exist, it would appear that they are available, for 
their contents would have become known to any person 
present at the hearings. 
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It is noted, however, that the status of public 
tibraries under the Freedom of Information Law has not 
been finally determined. In this regard, I would like 
to point out that there are several types of libraries 
that may be characterized as "public". They include 
library sytems, cooperative libraries, free association 
libraries and public libraries. In some instances, a 
"public library" may be an independent not-for-profit 
corporation that has a relationship with several units 
of government, but which itself is not government. In 
other instances, a public library may be part and parcel 
of a governmental entity. In the case of the latter, 
public libraries is my view clearly fall within the 
scope of the Freedom of Information Law. In the case 
of the former, the coverage of the Freedom of Informa
tion Law is not entirely clear. Without greater knowledge 
of the nature of the Middle Island Public Library, I could 
not conclude with certainty that it is subject to the 
Freedom of Information Law. 

Third, with respect to the time limits for response 
to requests, §89(3) of the Freedom of Information Law and 
§1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business days 
of the receipt of a request. The response can take one of 
three forms. It can grant access, deny access, and if --so, 
the denial should be in writing stating the reasons, or 
the receipt of a request may be.acknowledged in writing 1f 
more than five days is necessary to review or locate the 
records and determine rights of access. When the receipt 
of the request ~s acknowledged within five business days, 
the agency has ten additional days to grant or deny access. 
Further, if no response is given within five business days 
of receipt of a request or within ten days of the acknow
ledgment of the receipt of a request, the request is con
sidered "constructively" denied [see regulations, §1401.7 
(b) ] • 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that may 
be appealed to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89(4) (a)] • 
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Fourth, another provision of law might be relevant. 
Specifically, §260-a of the Education Law states in rele
vant part that: 

"[E]very meeting, including a special 
district meeting, of a board of trustees 
of a library system, cooperative library 
system, public library or free association 
library, including every committee meet
ing and subcommittee meeting of any such 
board of trustees in cities having a 
purpose of one million or more, which 
receives more than ten thousand dollars 
in state aid shall be open to the general 
public. Such meetings shall be held in 
conformity with and in pursuance to the 
provisions of article seven of the public 
officers law." 

Under the provision quoted above, virtually all of the 
types of libraries characterized as "public libraries" 
are subject to the provisions of Article 7 of the Public 
Officers Law, which is commonly known as the Open Meet
ings Law, if they receive ten thousand dollars or more 
in state aid. Therefore, if the Middle Island Public 
Library receives ten thousand dollars or more in state 
aid, it would be subject to the provisions of §260-a of 
the Education Law. 

Under the O_pen Meetings Law, each public body subject 
to its provisions is required to create minutes. Here I 
direct your attention to §101(1) of the Open Meetings Law, 
which states that: 

"[M]inutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and 
any ma,tter formally voted upon and the 
vote thereon. '' 

Further, §101(3) requires that minutes of open meetings 
be compiled and made available to the public within two 
weeks of such meetings. 

Lastly, it is noted that, based upon the direction 
given in §101(1), minutes need not consist of a verbatim 
transcript of all comments made at an open meeting. As 
indicated in the cited provision, minutes of open meetings 
must include references to all motions, proposals, reso
lutions, matters voted upon and the date and the vote. 

' 
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If you could provide more specific information regard
ing the situations and the nature of the Middle Island Public 
Library, perhaps I could provide a more specific response. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

Sincerely, 

~ib-
Executive Director 

cc: Middle Island Public Library 
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Ms. Kathryn Thomas 
 

  

The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Thomas: 

I have received the news articles that you sent 
regarding the Fulton County Long Term Task Force. Based 
upon their contents, you requested that I review the make
up of that entity. 

Having read the articles, the "makeup" of the Tal!lk 
Force remains unclear. Although both articles made refer
ence to the attendance of representatives of several 
legislators, I do not believe thpt those representatives 
are members of the Task Force. Further, nothing in the 
articles indicates who the members of the Task Force are. 

In order to gain additional information regarding 
the Task Force, I contacted James Mraz, Senior Planner 
in the Fulton County Planning Department, for reference 
was made to Mr. Mraz in one of the articles. 

Mr. Mraz graciously provided me with a history of 
the Task Force. Based upon my conversation with him, 
some time ago·· there was a study conducted by the County 
Planning Department in which it was recommended that the 
County Board of Supervisors establish some sort of a 
body to study long term care. While that proposal did 
not receive significant support, the fact that the issue 
was raised led to various individuals volunteering their 
services in an effort to study the issue. As I under
stand it, the volunteers became known as the Fulton 
County Long Term Task Force . 

' 

fo 
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Mr. Mraz informed me that the Task Force will seek 
to develop a plan, but that its recommendations will not 
be binding upon any governmental official or governmental 
entity. He also informed me that the Task Force has no 
specific membership and that individuals have been and 
might be added to it. 

Based upon the information provided by Mr. Mraz, 
I could not conclude with certainty that the Task Force· 
is a public body subject to the Open Meetings Law. 
Although it has some connection with the County, that 
connection appears to be tenuous and unofficial at best. 
Moreover, I know of no judicial determination that deals 
with an entity similar to the Task Force. Consequently, 
it is reiterated that I could not advise with certainty 
that the Task Force is subject to the Open Meetings Law. 

Notwithstanding the absence of specific advice, 
Mr. Mraz told me that the Task Force has decided to per
mit any member of the public to attend its meetings. 
Consequently, it would appear that the issue of whether 
or not the Task Force is subject to the Open Meetings 
Law is unimportant, for you or any other person may attend 
its meetings. 

.. 
I hope that I have been of some assistance. Should 

any further questions arise, please feel free to contact me. 

RJF: jm 

Sinc~rely, 

~-i~.5'-~ 
Robert J. ·· Freeman 
Executive Director 
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Mr. Dale A. Nicholson 
 

  

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Nicholson: 

~ I have received your letter of September 3 in which 
you requested an advisory opinion . 

Specifically, the organization that you represent, 
the Concerned Citizens of Germantown, has requested that 
the Germantown Economic Development Committee (GEDC), pro
vide access to the minutes of•its meetings. Nevertheless, 
according to your letter, the Chairman of the GEDC, Mr. 
Edward Zajac,indicated that no minutes are taken at such 
meetings. You have also indicated that the GEDC is in 
your view a public body, for it was appointed by the 
Town Supervisor or the Town Board. 

I would like to offer the following observations 
with respect to your inquiry. 

First, although you cited the Freedom of Infor
mation Law as the basis for your contentions, the appli
cable statute is the Open Meetings Law, a copy of which 
is attached. 

Second, I concur with your contention that the 
GEDC is a public body subject to the Open Meetings Law. 
Section 97(2) of the Open Meetings Law defines "public 
body" to include: 
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" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other sim
ilar body of such public body." 

From my perspective, each of the conditions required to be 
met to determine that the GEDC is a public body may indeed 
be met. 

The GEDC is an entity which, according to our con
versation, consists of more than two members. It is re
quired to conduct its bus.iness by means of a quorum under 
§41 of the General Construction Law, even if its member
ship includes members of the public and not public officers, 
and even if the action that created it makes no reference 
to a quorum. Further, the committee in question conducts 
public business and performs a governmental function for 
a public corporation, in this instance, the Town of Ger
mantown. 

Moreover, although the status of committees, sub
committees and similar advisory bodies had been unclear 
under the Open Meetings Law as origina,lly enacted, the 
amended definition of "public body" makes spe-cific refer
ence to committees, subcommittees and similar bodies. In 
addition, in a recent decision rendered by the Appellate 
Division, Fourth Department, it was determined that ad
visory bodies created by the head of an agency, jn that 
case a mayor, constituted public bodies subj:ect to the 
Open Meetings Law in all respects [Syracuse· United Neigh
l9ors v. City of Syracuse, 437 NYS 2d 46'6, __ J\D 2d 
(1981)]. 

In view of the foregoing, I believe that the GEDC 
is a "public body" required to comply with the: Open Meet
ings Law. 

Third, §101 of the Open Meetings Law provides the 
minimum requirements concerning the contents:of minutes. 
In the case of minutes of open meetings, subdivision (1) 
of §101 states that: 
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"[M]inutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and 
any other matter formally voted upon 
and the vote thereon." 

With respect to action taken in executive session, subdivi
sion (2) of §101 states that: 

"[M]inutes shall be taken at executive 
sessions of any action that is taken 
by formal vote which shall consist of 
a record or summary of the final deter
mination of such action, and the date 
and vote thereon ... " 

It is also noted that §101(3) requires that minutes 
of open meetings be compiled and made available within two 
weeks of such meetings and that minutes of executive ses
si~n be compiled within one week of an executive session. 

As you requested, in order to inform the GEDC of 
this opinion, a copy will be sent to Mr. Zajac. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Edward Zajac 

Sincerely, 

~d-1.f~ 
Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Backowski: 

As you are aware, your letter of September 8 
addressed to Attorney General Abrams has been transmitted 
to the Committee on Public Access to Records, which is 
responsible for advising with respect to the Open Meetings 
and Freedom of Information Laws. 

You wrote that, at a special meeting of the Summit
ville Fire District Board of Commissioners, the Board 
adopted its present budget. However, you indicated that 
no notice was given and that no roll call vote was taken 
on the budget. Further, since the public was not present, 
there was no opportunity to offer comments. You have 
asked whether the budget is legal or whether an open 
meeting must be held to enable the public to comment and 
"see how their elected commissioners vote". 

I would like to offer the following observations 
with respect to your inquiry. 

. . 

First, I believe that a board of commissioners of a 
fire district is subject to the Open Meetings Law. The 
Board is in my view a "public body", which is defined to 
mean: 

" ... any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other simi
lar body of such public body" [see 
attached Open Meetings Law, §97(2)]. 



I 

I 

Edward J. Backowski 
September 11, 1981 
Page -2-

In my opinion, each of the conditions required to be found 
to determine that the Board is a public body can be met. 
The Board is an entity consisting of more than two members. 
It is required to conduct its business by means of a quorum 
pursuant to §41 of the General Construction Law. That 
provision states in essence that any entity consisting of 
three or more public officers or persons that performs its 
duties collectively, as a body, can do so only by means of 
a quorum, a majority of its total membership. The Board 
clearly conducts public business and performs a governmen
tal function [see Westchester Rockland News a ers v. Kimball, 
50 NY 2d 575 (1980 Furt er, its unctions are per orme 
for a public corporation, a fire district [see Town Law, 
§174(6)]. Based upon the foregoing, I believe that the 
Board in question is a public body subject to the Open 
Meetings Law in all respects. 

Second, since the Board is subject to the Open 
Meetings Law, its meetings must be convened open to the 
public. It is noted that the scope of the Open Meetings 
Law has been given an expansive interpretation by the 
courts. In this regard, it has been held that the defini
tion of "meeting" [see §97(1)], encompasses any gathering 
of a quorum of a public body for the purpose of discussing 
public business, whether or not there is an intent to take 
action, and regardless of the manner in which a gathering 
may be characterized [see Orange County Publications, 
Division of Ottoway Newspapers, Inc. v. Council of the City 
of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 

Third, a public body cannot close a meeting to dis
cuss the subject of its choice. Section 100(1) (a) through 
(h) of the Law specifies and limits the subjects that may 
appropriately be considered in a closed or "executive" 
session. From my perspective, a discussion of the budget 
would not fall within a~y of the grounds for executive 
session. Further, it has been held that budgetary matters 
are not among the subjects that may properly be considered 
during an executive session (see Orange County Publications, 
Division of Ottawa News a ers, Inc. the Cit of Middle-
town, The Common counci o the City o 
Ct., Orange Cty., December 6, 1978). 

Fourth, §99 of the Open Meetings Law prescribes the 
requirements concerning notice of meetings. Section 99(1) 
concerning meetings scheduled at least a week in advance 
requires that notice be given to the news media (at least 



'. 

I 

I 

I 

Edward J. Backowski 
September 11, 1981 
Page -3-

two) and posted for the public in one or more designated, 
conspicuous public locations not less than seventy-two 
hours prior to such meetings. Section 97(2) pertains to 
meetings scheduled less than a week in advance and requires 
that notice be given in the same manner as described in 
subdivision (1) "to the extent practicable" at a reasonable 
time prior to such meetings. As such, notice is required 
to be given to the news media and to the public by means of 
posting prior to all meet_ings, whether regularly scheduled 
or otherwise. 

Fifth, you intimated that the public should be able 
to comment at a meeting. In this regard, please be advised 
that the Open Meetings Law permits the public to attend 
and listen to the deliberations of a public body; it is 
silent with respect to public participation. Consequently, 
if a public body wants to permit public participation at a 
meeting, it may do so; however, it need not. 

Sixth, you indicated there was no roll call vote 
taken with respect to the budget. Here I direct your 
attention to the Freedom of Information Law. That Law 
deals generally with public rights of access to government 
records. As a general rule, an agency, such as the Board, 
need not create 1a record in response to a request. Never
theless, one of the exceptions to that rule is found in 
§87(3) (a), which requires that each agency shall maintain: 

" .•. a record of the final vote of each 
member in every agency proceeding in 
which the member votes ••• " · 

Therefore, in every instance in which a public body votes, 
a voting record must be compiled that identifies each member 
who voted and the manner in which he or she voted. 

And seventh, you asked whether the budget would be 
legal if the Open Meetings Law was violated at the meeting 
during which it was adopted. In my opinion, the budget is 
legal unless and until a court determines to the contrary. 
Here I direct your attention to §102(1) of the Open 
Meetings Law, which states that: 
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"[A]ny aggireved person shall have 
standing to enforce the provisions of 
this article against a public body by 
the commencement of a proceeding pur
suant to article seventy-eight of the 
civil practice law and rules, and/or 
an action for declaratory judgment and 
injunctive relief. In any such action 
or proceeding, the court shall have 
the power, in its discretion, upon 
good cause shown, to declare any action 
or part thereof taken in violation of 
this article void in whole or in part". 

It is noted that the cited provision also states that: 

"[A]n unintentional failure to fully 
comply with the notice provisions re
quired by this article shall not alone 
be grounds for invalidating any 
action taken at a meeting of a public 
body". 

Based upon the language quoted above, it would 
appear that unless a court invalidates the budget due to 
violations of the Open Meetings Law, the budget remains 
in effect. · 

I hope that I have been of some assistance, Should 
any further questions arise, please feel free tti contact 
me. 

RJF:ss 

Attachment 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Summitville Fire District Board of Commissioners 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Caracciolo: 

I have received your recent letter in.which you 
requested assistance regarding the Open Meetings Law. 

You have asked for advice regarding the appropriate 
steps that should be taken to provide notice prior to 
meetings. Specifically, the Mayor of the Village of Bain
bridge informed you that the Board is not required to post 
notice of meetings or publish it in a newspaper. You 
indicated further that the Mayor stated that, once a year, 
the Village places a notice in the newspaper giving the 
time and place of all meetings and that such a step is 
all that is required. 

The requirements concerning notice of meetings are 
found in §99 of the Open Meetings Law, a copy of which is 
attached for your review. 

Subdivision (1) of §99 pertains to meetings scheduled 
at least two weeks in advance and states that notice of 
the time and place of such meetings shall be given to the 
news media (at least two) and posted for the public in 
one or more designated, conspicuous public locations at 
least seventy-two hours prior to such meetings. 

Subdivision (21 of §99 concerns meetings scheduled 
less than a week in advance and states that notice must 
be given in the same manner as prescribed in subdivision 
(1) "to the extent practicable" at a reasonable time prior 
to such meetings. 
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In view of the foregoing, it is clear that notice 
of all meetings must be posted prior to the meetings. 

It is noted, however, that in situations in which a 
public body has developed a schedule of regular meetings, 
it has been advised that a single notice to the news media 
is sufficient, so long as additional notice is given in 
accordance with the Open Meetings Law with respect to meet
ings that are not regularly scheduled. Consequently, one 
notice to the news media covering a period of scheduled 
meetings would in my view be sufficient. Nevertheless, as 
indicated previously, a notice should be posted in desig
nated locations prior to all meetings. 

Subdivision (3) of §99 states that a public body need 
not pay to place a legal notice in a newspaper, even though 
notice must nonetheless be given to the news media in accor
dance with subdivisions (1) and (2) described above. 

In sum, based upon the provisions of the Open Meet
ings Law cited above, I disagree with the contention ex
pressed by the Mayor, for notice must be posted prior to 
all meetings. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosure 

cc: Mayor 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Pardy: 

I have received your letter of September 15 in which· 
you requested assistance regarding a situation pertaining 
to the Board of Fire Commissioners of the Highland Fire 
District. 

Specifically, according to your letter, on Septem
ber 14, at a meeting of the Board, several subjects were 
considered regarding the proposed 1982 budget. You re
quested a copy of the proposed budget, but the Board re
fused to permit you to inspect it. In addition, the 
Chairman indicated that the Board would enter into an ex
ecutive session and that anyone else present should leave. 
After you protested, and you asked what the purpose for 
the executive session was, and you were told that "they 
didn't have to tell anyone". 

I would like to offer the following comments with 
respect to the situation that you described. ,, 

First, I believe that a board of commissioners of 
a fire district is subject to the Open Meetings Law. The 
Board is in my view a "public body" which is defined to 
mean: 

" .•• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
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function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other simi
lar body of such public body [see 
attached Open Meetings Law, §97(2)]. 

In my opinion, each of the conditions required to be found 
to determine that the Board is a public body can be met. 
The Board is an entity consisting of more than two members. 
It is required to conduct its business by means of a quorum 
pursuant to §41 of the General Construction Law. That 
provision states in essence that any entity consisting of 
three or more public officers or persons that performs it 
duties collectively, as a body, can do so only by means of 
a quorum, a majority of its total membership. The Board 
clearly conducts public business and performs a governmen
tal function [see Westchester Rockland Newspapers v. Kimball, 
50 NY 2d 575 (1980)]. Further, its functions are performed 
for a public corporation, a fire district [see Town Law, 
§174(6)]. Based upon the foregoing, 1 believe that the 
Board in question is a public body subject to the Open 
Meetings Law in all respects. 

Second, since the Board is subject to the Open Meet
ings Law, its meetings must be convened open to the public. 
It is noted that the scope of th~ Open Heetings Law has 
been given an expansive interpretation by the courts. In 
this regard, it has been held that the definition of "meet
ing" [see §97(1)], encompasses any gathering of a quorum 
of a public body for the purpose of discussing public 
business, whether or not there is an intent to take action, 
and regardless of the manner in which a gathering may be 
characterized [see Orange County Publications v. Council 
of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 
(1978)]. 

Third, ''before entering into an executive session, a 
public body must follow the procedure specified in §100(1) 
of the Open Meetings L?w. The cited provision states in 
relevant part that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys ... " 
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Based upon the language quoted above, a public body must 
take three steps before it may enter into an executive 
session: a motion must be made to go into an executive 
session during an open meeting; the motion must identify 
in general terms the topic to be considered; and the 
motion must be carried by a majority of the total member
ship of the public body. 

Fourth, a public body cannot enter into an executi~e 
session to discuss the subject matter of its choice. On 
the contrary, paragraphs (a) through (h) of §100(1) speci
fy and limit the areas of discussion that may appropriately 
be considered during an executive session. 

If, for example, the proposed budget was the sub
ject of discussion during the executive session, I do not 
believe that an executive session would have been proper. 
Further, it has been held that a discussion of a budget 
by a public body does not fall within any of the grounds 
for executive session [see Orange County Publications v. 
The Common Council of the city of Middletown, Sup. Ct., 
Orange Cty., December 6, 1978]. 

Sixth, in terms of your request for the proposed 
budet, I believe that such a record would be available. 
In this regard, I direct your attention to the Freedom 
of Information Law. 

The Freedom of Information Law is based upon a pre
sumption of access. Stated differently, all records of 
an agency, such as a fire district, are available, except 
to the extent that records or portions thereof fall within 
one or more grounds for denial appearing in §87(2) (a) 
through (h) • 

The only relevant ground for denial in my view 
would be §87(2) (g), which states that an agency may with
hold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

111. final agency policy or de
terminations ... " 
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It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency and 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual informa
tion, instructions to staff that affect the public, or 
final agency policy or determinations must be made avail
able. 

Under the circumstances, it would appear that a · 
proposed budget would be available, for it would consist 
of statistical or factual information accessible under 
§87(2} (g) (i) [see Dunlea v. Goldmark, 380 NYS 2d 496, 
aff'd 54 AD 2d 446, aff'd with no opinion, 43 NY 2d 754 
(1977)]. 

It is noted, however, that an agency is not re
quited to respond immediately to a request. In the future, 
it is suggested that you submit a request for records in 
writing, reasonably describing the records in which you 
are interested. From its receipt of a request made under 
the Freedom of Information Law, an agency must respond 
within five business days. 

Enclosed for your consideration are copies of the 
Open Meetings Law, the Freedom of Information Law and an 
explanatory pamphlet that may be useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

Sincerely, 

U1t--1~ 
Robert J. Freeman · 
Executive Director 

cc: Board of Fire Commissioners 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Kwetcian: 

I have received your letter of September 17 in which 
you raised a series of questions regarding the implementa
tion of the Open Meetings Law by the Northern Adirondack 
Central School Board. You also asked for information rela
tive to the Freedom of Information Law. 

According to your letter, the School Board held a 
regular meeting on August 3 during which "the date, place 
and separate propositions of the budget vote were set." 
However, during the next week, you read in a local news
paper that the voting procedure had changed and learned 
that a "special, unpublished meeting was held on August 7, 
1981, and the date, place and propositions to be voted 
on as one were changed." You have asked whether a special 
meeting, such as the one held on August 7, may be convened 
without notifying the public. 

In this regard, I direct your attention to §99 of 
the Open Mee~_ings Law. Subdivision (1) of §99 pertains to 
meetings scheduled at least a week in advance and requires 
that notice be given to the news media (at least two) and 
to the public by means of posting in one or more desig
nated, conspicuous public locations not less than seventy
two hours prior to such meetings. Subdivision (2) of §99 
pertains to meetings scheduled less than a week in advance 
and requires that notice be given to the news media and 
posted for the public in the same manner as prescribed in 
subdivision (1) "to the extent practicable" at a reasonable 
time prior to such meetings. 
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In view of the requirements of §99, it is clear that 
notice must be given to the news media and the public by 
means of posting prior to all meetings, whether they are 
regularly scheduled or considered "special" or "emergency". 
In situations in which a special meeting is held on short no
tice, at the very least, I believe that a public body would 
be required to give notice to the news media, perhaps by 
means of a telephone communication, and in addition, 
notice of such meetings should be posted conspicuously· 
as required by the Law. 

I would also like to point out that §102 of the Law 
states that if a judicial proceeding is initiated under 
the Open Meetings Law and if a court finds that action was 
taken in violation of the Open .Meetings Law, the court may 
in its discretion and upon good cause shown nullify action 
taken in violation of the Law. The same provision also 
states that: 

"[A]n unintentional failure to fully 
comply with the notice provisions re
quired by this article shall not alone 
be grounds for invalidating any action 
taken at a meeting of a public body. 
The provisions of this article shall 
not affect the validity of the authoriz
ation, acquisition, execution or dis
position of a bond issue or notes." 

As such, action taken during a meeting for which no notice 
was given may by nullified only if good cause can be demon
strated, and only if a failure to give noticewas "inadver
tent". 

You also wrote that during the Board's meeting of 
August 3, executive sessions were held on five occasions 
for the following reasons: 

"1. To create a teacher's position 

2. To discuss cafeteria manager's 
salary 

3. To read qualifications of prospec
tive temporary teachers 

4. Consideration of Committee on 
Handicapped minutes 
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5. To discuss clerk of works for 
new bus garage. (Previous to 
this regular meeting, he had 
apparently been on the job. 
This hiring appeared to be just 
a formality.)" 

Relevant to several of the areas of discussion in
executive session that you identified is §100(1) (f) of the 
Open Meetings Law. The cited provision states that a public 
body may enter into an executive session to discuss: 

"the medical, financial, credit or em
ployment history of a particular per-
son or corporation, of matters leading 
to the appointment, employment, promo
tion, demotion, discipline, suspension, 
dismissal or removal of a particular 
person or corporation •.. " (emphasis added). 

It is noted that the language quoted above is different from 
the language of the exception as it was originally enacted 
in 1977. Under the original Open Meetings Law, public 
bodies often entered into an executive session to discu~s 
matters of policy that related to personnel in general or 
that affected personnel tangentially. The Committee had 
consistently advised that the so-called "personnel" excep
tion was intended largely to protect privacy, and not to 
shield matters concerning policy from public view. There
fore, the Committee recommended that the term "particular" 
be inserted into the exception, and the recommendation was 
passed and became effective on October 1, 1979. Based upon 
the amendments to §100(1) (f}, it has become clear that an 
executive session regarding "personnel" may be conducted 
only when the discussion concerns a particular person and 
only when one or more of the topics listed in §100(1) (f) 
is considered. 

The first area of executive session that you des
cribed, the creation of a teacher's position, would not in 
my view pertain to any particular individual; on the con
trary, the issue would in my view involve a policy consider
ation and the manner in which public monies will be expended. 

The second and third areas that you identified were 
likely appropriate for discussion in executive session, for 
they apparently involved the employment history of parti
cular individuals or matters leading to the employment of 
particular individuals. 
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The fourth area of executive session, consideration 
of minutes of the Committee on Handicapped, was in my view 
proper. In brief, federal law requires that education re
cords identifiable to a particular student or students are 
confidential. Therefore, a discussion concerning particu
lar students would be exempted from the Open Meetings Law 
under §103(3), which states that the Open Meetings Law 
does not apply to matters made confidential by federal or 
state law. 

The fifth area of executive session that you des
cribed appears to deal with the hiring of a particular 
individual. If that is accurate, I believe that an ex
ecutive session would be proper under §100(1) (f). 

You also wrote that, at a meeting held on June 29, 
"before the regular meeting was called to order, an execu
tive session was held to consider insurance coverage for 
the school district." Several comments are offered re
garding that gathering. 

First, the courts have rendered expansive determin
ations concerning the scope of the Open Meetings Law and 
particularly its definition of "meeting" [see Open Meetings 
Law, §97(1)]. In brief, it has been held that any conven
ing of a quorum of a public body for the purpose of dis
cussing public business constitutes a "meeting" subject 
to the Law, whether or not there is an intent to take action 
and regardless of the manner in which a gathering may be 
characterized [see Orange County Publications v. Council of 
the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 
(1978)]. As such, assuming that a quorum of the School Board 

was present to discuss insurance coverage, that gathering 
constituted a meeting that should have been convened open to 
the public and preceded by notice given in accordance with 
§99. 

Second, as a general rule, a public body cannot con
duct an executive session prior to convening an open. meet
ing. Section 97(3) of the Law defines "executive session" 
to mean a portion of an open meeting during which the pub
lic may be excluded. Further, §100(1) prescribes a pro
cedure that must be followed by a public body during an 
open meeting before an executive session may be held. The 
cited provision states in relevant part that: 
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"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys •.. " 

Based upon the language quoted above, it is clear that an 
executive session is not separate and distinct from an open 
meeting and that an executive session may be held only 
after having convened an open meeting. 

Third, in terms of the validity of the executive 
session, the nature of the discussion concerning insurance 
coverage is not clear. If, for example, the District con
sidered changing insurance companies, perhaps it discussed 
a matter leading to the employment of a particular insurance 
company in the future. Under such a circumstance, it would 
appear that §100(1) (f) may have been applicable. Otherwise, 
it is in my view questionable whether an executive session 
could properly have been held. 

You also raised questions regarding minutes of the 
executive session relative to the discussion of insurance 
coverage. With regard to minutes of executive session, 
§101(2) of the Open Meetings Law requires that: 

"minutes shall be taken at executive 
sessions of any action that is taken 
by formal vote which shall consist of 
a record or summary of the final de
termination of such action, and the 
date and vote thereon ... " 

As I read §101(2), minutes of executive session must be com
piled only when action is taken in executive session. 

As such, public bodies may generally vote during a 
properly convened executive session, except in situations 
in which the vote concerns an appropriation of public 
monies. However, school boards must in my view vote in 
public in all instances, except when a vote is taken pur
suant to §3020-a of the Education Law concerning tenure • 
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Section 105(2) of the Open Meetings Law states that: 

"[A]ny provision of general, special 
or local law ... less restrictive with 
respect to public access than this 
article shall not be deemed super-
seded hereby." 

In this regard, §1708(3) of the Education Law, which per
tains to regular meetings of school boards, states that: 

"[T]he meetings of all such boards 
shall be open to the public but the 
said boards may hold executive ses-
sions, at which sessions only the 
members of such board or the persons 
invited shall be present." 

While the provision quoted above does not state specifically 
that school boards must vote publicly, case law has held that: 

" •.• an executive session of a board 
of education is available only for 
purposes of discussion and that all 
formal, official action of the board 
must be taken in general session open 
to the public" [Kursch et al v. Board 
of Education, Union Free School Dis-
trict #1, Town of North Hempstead, 
Nassau County, 7 AD 2d 922 (1959)]. 

Moreover, in a more recent decision construing subdivision 
(3) of §1708 of the Education Law, the Appellate Division 
invalidated action taken by a school board during an execu
tive session [United Teachers of Northport v. Northport 
Union Free School District, 50 AD 2d 897 (1975)]. Conse
quently, according to judicial interpretations of the Edu
cation Law, §1708(3), school boards may take action only 
during meetin~s open to the public. 

Since §1708(3) of the Education Law is "less restric
tive with respect to public access" than the Open Meetings 
Law, its effect is preserved. Therefore, in my view, school 
boards can act only during an open meeting. 

In addition, §87(3) (a) of the Freedom of Information 
Law requires all public bodies to compile and make avail
able a voting record identifiable to every member of the 
public body in every instance in which the member votes. 
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In view of the foregoing, a school board may delib
erate in executive session in accordance with §100(1) of 
the Open Meetings Law, but it may not in my opinion vote 
during an executive session, except when the vote pertains 
to a tenure proceeding. 

Lastly, you also indicated that you are interested 
in rights of access granted by the Freedom of Information 
Law. In brief, the Freedom of Information Law is based · 
upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent 
that records or portions thereof fall within one or more 
grounds for denial appearing in §87(2) (a) through (h). 

In terms of the usage of the Law, §89(3) states that 
an applicant should submit a request in writing "reasonably 
describing" the records in which he or she is interested. 
Further, the same provision states that an agency must re
spond to a request within five business days of the receipt 
of a request. 

Enclosed for your consideration are copies of the 
Open Meetings Law, the Freedom of Information Law, regula
tions promulgated by the Committee that govern the proced
ural implementation of the Freedom of Information Law, and 
an explanatory pamphlet dealing with both laws that may be 
useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

cc: School Board 

Sincerely, 

{) Lt 1' f ;vv---
Ro~~J. Freeman 
Executive Director 
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Mary Beth Pratt 
 

  

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Pratt: 

As you are aware, I have received your letter of 
September 19, in which you requested an advisory opinion 
m1der the Open Meetings Law. 

Specifically, according to your letter, the Perinton 
Town Board gathered at 7:00 p.m. on August 26 prior to its 
regular meeting, which apparently was scheduled to begin 
at 7:45 p.m. When the Board was asked whether a meeting 
had convened at 7:00 p.m., the Town Supervisor "replied 
to the effect that it was an administrative review, 
regarding personnel matters". You indicated that the Town 
Attorney stated that the Board met at an employee's request 
"for an administrative hearing" and that the gathering had 
not been an executive session. You also enclosed a copy of 
a news article published in the Rochester Times Union on 
September 8, which indicates that the closed session held 
by the Town Board was held to review "the·circumstances 
surrounding the firings of public works employees ... " 
The article also mentioned that the Town Supervisor stated 
that "we are simply going to talk about a personnel matter •.. 
it affects a limited situation ... " 

I would like to offer the following comments and 
observations with respect to your inquiry. 

First and perhaps most importantly, the definition 
of ''meeting" appearing in §97 ( 1) of the Open Meetings Law 
is broad and has been interpreted expansively by th~ 
courts. In a landmark decision rendered in 1978, th~ 
Court of Appeals, the State's highest court, held that the 
definition of "meeting" encompasses any situation in 
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which a quoru..m of a public body convenes for the purpose 
of discussing public business. The decision specified 
that the Open Meetings Law and its definition of "meeting" 
are applicable whether or not there is an intent to take 
action and regardless of the manner in which a gathering 
may be characterized [see Orange County Publications, 
Division of Ottoway Newspapers, Inc. v. Council of the 
City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 
Therefore, based upon the facts described in your letter 
and the newspaper article, I believe that the gathering 
of the Town Board that convened at 7:00 p.m. on August 26 
constituted a "meeting" subject to the Open .Meetings Law 
in all respects. 

In addition, in our recent telephone conversation, 
you stated that the Boa~d held a closed session characterized 
as a "workshop" to discuss its budget. Based upon the 
language of the Open Meetings Law and its interpretation 
by the courts, that gathering was also in my opinion a 
"meeting" that should have been convened open to the public. 

Second, as indicated by the case law, the mere 
characterization of a meeting as an "administrative review" 
or "hearing" would not remove such a gathering from the 
scope of the Open Meetings Law. From my perspective, 
deliberations regarding a public body's administrative 
functions are clearly intended to fall within the framework 
of the Law. 

In many instances, I would agree that a hearing of 
a quasi-judicial matter would fall outside the scope of 
the Open Meetings Law, for §103(1) of the Law exempts 
from its provisions quasi-judicial proceedings. Neverthe
less, the newspaper article indicated that the two indivi
duals who sought to meet with the Board had already been 
•terminated. They were not apparently involved in a hearing 
convened under §75 of the Civil Service Law, for example, 
which is conducted by a hearing officer and is indeed 
quasi-judicial in nature. In short, it is reiterated that 
the gathering convened at 7:00 p.m. was in my opinion a 
meeting subject to the Open Meetings Law. 

I would also like to point out that, had the gather
ing in question been convened open to the public, the dis
cussion by the Board could likely have been held du~ing an 
executive session. In this regard, one of the grounds for 
executive session is §100(1) (f), which permits a public 
body to enter into an executive session to discuss: 

... 
/ 



, 

I 

, 

Mary Beth Pratt 
September 25, 1981 
Page -3-

" ... the medical, financial, credit or 
employment history of a particular 
person or corporation., or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline,. 
suspension, dismissal or remova~of 
a particular person or corporation .•• " 

Under the circumstances, it appears that the Board likely 
discussed the employment history of the two individuals 
named in the news article. If that was the case~ an 
executive session would have been proper. 

With respect to the capacity to hold an executive 
session generally, it is emphasized that the phrase 
"executive session" is defined in §97(3) of the Law to 
mean a portion of an open meeting during which the public 
may be excluded. Further, §100(1) of the Law prescribes 
a procedure that must be followed by a public body before 
it may enter into an executive session. Specifically, 
the cited provision states in relevant part that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes 
only., provided, however, that no 
action by formal vote shall be taken 
to appropriate public moneys •.. " 

Based upon the language quoted above, it is clear that a 
public body may enter into an executive session only after 
having convened an open meeting and following the steps 
envisioned by Sl00ll). It is also clear that an executive 
session is not separate and distinct from an open meeting, 
but rather is a portion of an open meeting. 

Third, §99 of the Open Meetings Law requires that 
all meetings be preceded by notice. Subdivision (1) of 
§99 pertains to meetings scheduled at least a week in 
advance and requires that notice be given to the news media 
(at least two) and posted in one or more designated,;•,~con
spicuous public locations not less than seventy-two hours 
prior to such meetings. Subdivision (2) of §99 pertains 
to meetings scheduled less than a week in advance and 
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requires that notice be given in the same manner as pre
scribed in subdivision (1) "to the extent practicable" 
at a reasonable time prior to such-meetings. As such, 
it is clear that notice must be given to the news media, 
and to the public by means of posting, prioF to all 
meetings, whether regularly scheduled or otherwise. 

Fourth, you also raised questions regarding the 
minutes of the meeting of August 26. In response to your 
request for minutes, you were informed that: 

" •.. since it was an administrative 
meeting, not an executive session, 
no minutes were kept". 

With regard to minutes of executive sessions, 
§101(2) of the Open Meetings Law states that: 

"[M)inutes shall be taken at executive 
sessions of any action that is taken by 
formal vote which shall consist of a 
record or summary of the final deter
mination of such action, and the date 
and vote thereon; provided, however, 
that such summary need not include any 
matter which is not required to be 
made public by the freedom of informa
tion law as added by article six of 
this chapter". 

In addition, §101(3) of the Law states that minutes 
reflective of action taken in an executive session must be 
compiled and made available within one week of an execu
tive session. In view of §101(2), it has been consis
tently advised that minutes of an executive session must 
~e compiled only_ when action is- taken during an executive 
session. Therefore, if, for example, a public body 
merely deliberates during an executive session but takes 
no action, minutes of the executive session need not be 
compiled. 

It is also noted that §87(3) (a) of the Freedom of 
Information Law requires that a voting record be compiled 
in every instance in which a vote is taken. Further, that 
provision requires that the voting record identify e'ach 
member who voted and the manner in which he or she cast a 
vote. 
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Lastly, you have asked whether, if the meeting was 
illegal, what recourse there might be. 

In this regard, although it appears that the Open 
Meetings Law was violated, I believe that only a court 
can make a final determination concerning fts legality. 
In terms of redress, §102(1) of the Open Meetings Law 
states that any aggrieved person has standing to initiate 
a proceeding against a public body by the commencement of a 
proceeding under Article 78 of the Civil Practice Law and 
Rules. In such a proceeding, a court has the discretionary 
authority, upon good cause shown, to make null and void 
any action taken in violation of the Open Meetings Law. 
The cited provision, however also states that: 

"[A]n unintentional failure to fully 
comply with the notice provisions 
required by this article shall not 
alone be grounds for invalidating any 
action taken at a meeting of a public 
body". . 

I could not comment as to whether a failure to provide 
notice was unintentional. 

Section 102(2) states that in a proceeding brought 
under the Open Meetings Law: 

" •.. costs and reasonable attorney fees 
may be awarded by the court, in its 
discretion, to the successful party". 

I hope that I have been of some aspistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Franz Yeomans 
Richard Hagen 
George Schell, Esq. 
Jack Fulreader 
Lake Edwards 

Robert J. Freeman 
Executive Director 

•:;I ,, •• ,.,.~.•·...,,,'1 ..... ----~l:"'i. 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Renzi: 

I have received your letter of September 25 in which 
you requested an advisory opinion under the Open Meetings 
~w. . 

Your inquiry concerns a claim by a town planning 
board that it was not required to conduct a meeting sub
ject to the Open Meetings Law due to its involvement in 
",judicial or quasi-judicial proceedings". Specifically, 
a town board .held a zoning hearing regarding a parcel of 
land located in the town. Arguments for and against were 
heard, and the town board then referred the matter to the 
planning.board for its recommendations. The planning board 
held a hearing attended by persons for and against the 
application and permitted interested persons to speak. 
You indicated that, although the public was present, notice 
was not given. Further, having attempted to attend the 
meeting held '·by the planning board following the hearing, 
the town attorney denied access to the meeting by members 
of the public. 

You have contended that a planning board does not 
engage in quasi-judicial proceedings and that, therefore, 
the closed meeting in question should have been open. 

I would like to offer the following observations re
garding your inquiry. 
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First, as you are aware, the Open Meetings Law, 
§l03(1);contains an exemption regarding "judicial or 
quasi-judicial proceedings". Stated differently, the 
Open Meetings Law simply does not apply to quasi-judicial 
proceedings. 

As such, the issue in my view is whether the planning 
board under the circumstances engaged in what could appro
priately be .characterized as a quasi-judicial proceeding. 
Based upon the facts presented as well as my impressions 
of the functions of planning boards, I do not believe that 
the planning board engaged in a quasi-judicial proceeding 
that was exempt from the Open Meetings Law. 

Second, the facts indicate that the planning board 
was designated by the town board to render a recommenda
tion regarding a particular controversy. Further, as I 
understand the situation, the planning board will not be 
rendering a final determination regarding the controversy, 
but rather will make recommendations based upon its find
ings. In this regard, I believe that the determination 
of a controversy is a condition precedent that must be 
present before one can reach a finding that a proceeding 
is quasi-judicial. Reliance upon this notion is based 
in grea:t measure upon the definition of "quasi-judicial" 
appearing in Black's Law Dictionary (revised fourth edi
tion). Black's defines "quasi-judicial" as 

"[A] term applied to the action, dis
cretion, etc., of public administra
tive officials, who are required to 
investigate facts, or ascertain the 
existence of facts, and draw conclu
sions from them, as a basis for their 
official action, and to exercise dis
cretion of a judicial nature." 

Since the planning board was not engaged in deliberations 
upon which it would rely in making a final and binding de
termination; I do not believe that the gathering in ques
tion could be characterized as "quasi-judicial". On the 
contrary, in view of the direction provided by the town 
board, it would appear that the function of the planning 
board in this instance was largely administrative in nature. 

Third, if the assumptions and conclusion reached 
above are accurate, I believe that the gathering from 
which the public was excluded was a "meeting" subject to 
the Open Meetings Law. It is noted that the definition 
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of "meeting" in §97(1) of the Open Meetings Law has been 
interpreted expansively by the courts. In brief, it has 
been found by the Court of Appeals, the state's highest 
court, that the definition of "meeting" encompasses any 
situation in which a quorum of a public body convenes to 
discussion public business, whether or not there is an 
intent to take action and regardless of the manner in 
which a gathering is characterized [see Orange County 
Publications v. Council· of the City of Newburgh, 60 AD. 
2d 409, aff'd 45 NY 2d 947 (1978)). 

And fourth, as you are likely aware,. all meetings 
of public bodies must be preceded by notice given to the 
news media and to the public by means of posting. In the 
case of meetings scheduled at least a week•in advance, §99 
(1) of the Law requires that notice be given to the news 
media (at least two) and to the public by means of posting 
in one or more designated, conspicuous public locations 
not less than seventy-two hours prior to such meetings. 
In the case of meetings scheduled less than a week in ad
vance, §99(2) requires that notice be given in the same 
manner as prescribed by §99(1) "to the extent practicable" 
at a reasonable time prior to such meetings. 

I hope that I have been of some assistance. Shm.,;ld 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

·u~rf~_ 
Robert J. Freeman 
Executive Director 
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Dear Ms. Thomas: 

As promised, I have reconsidered your inquiry rela
tive to the status of tpe Fulton County Task Force on Long 
Term Health Care. 

In terms of background, some time ago, I responded 
~to your request for an opinion and advised, based upon the 
facts that yoQpresented, that the Task Force in question 
is a "public body" subject to the Open Meetings Law. In 
fairness and in order to advise government whenever possible, 
a copy of that opinion was sent to various officials of 
Fulton County. In response to that opinion, the County 
Attorney wrote to me and presented a different set of facts 
regarding the Task Force indicating that the Task Force 
was in no way connected with the County. Most:recently, 
I have received from James Hinkle of the Schenectady 
Gazette two documents regarding the Task Force. One 
document is a press release concerning the Task Force and 
'the other, entitled "Fulton County Task Force on Long Term 
Health Care", makes reference to the objectives, membership, 
meetings, etc., of the Task Force. 

In order to ensure that I understand the facts 
regarding the Task Force, I have contacted several indivi
duals on your behalf. Based upon those facts, it remains 
unclear whether the Task Force is a "public body" subject 
to the Open Meetings Law. 

On its face, the document, entitled "Fulton County 
Task Force on Long Term Health Care", would apparently 
indicate that the Task Force is a public body. Of parti
cular relevance is a portion of the document speci~ving 
that the Task Force would consist of a maximum of seventeen 
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members, "who will be selected by the Board of Super
visors". If indeed the members were selected by the 
County Board of Supervisors, the· Task Force would in my 
opinion unquestionablyconstitute a "public body" subject 
to the Open Meetings Law. 

Nevertheless, having discussed the matter with both 
James Mraz of the County Planning Department and Ellen 
Wood, a member of the Board of Supervisors and Chairperson 
of the Board's Public Health Committee, I learned that the 
document in question represented a proposal that was not 
acted upon by the Board. Ms. Wood, with whom I discussed 
the issue at length, stated that she recommended that a 
task force be created, but that the Board of Supervisors 
did not act with respect to her proposal. Further, not
withstanding the nature of issues raised during our conver
sation, it could not be determined with certainty that the 
Task Force is a public body subject to the Law. 

Despite my inability to render an opinion advising 
that the Task Force is su!:,ject to the Open Meetings Law, 
as indicated in my most recent letter to you, and as 
stressed by Ms. Wood, the Task Force has determined that 
all of its meetings will be open. As such, the issue 
appears to be moot. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: ss 

cc: James Mraz 
Ellen Wood 
Charles Caputo 
James Hinkle Jr. 

Sincerely, 

(JJtrI1 Frt---,.__ 
Robert J. Freeman 
Executive Director 
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The ensuin~ advisory .opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Streppa: 

I have received your letter of September 30 and~appre
ciate your interest in compliance with the Open Meetings Law. 

As the attorney for the Fairport Central School Dis
trict, you have been asked to obtain an advisory opinion 
regarding the "intent and interpretation of the legislative 
declaration contained in Section 95 of the Law as it per
tains to the practice of Members of the Board of Education 
in discussing District business matters among all of the 
Members over the telephone." You wrote that the conversa
tions involve "pending or proposed matters of School Dis
trict business" and that they are conducted prior to open 
meetings. In addition, you expressed the view that, al
though the conversations could not be characterized as 
"caucuses", they are conducted to obtain a consensus of 
opinion among Board members prior to meetings. 

I would like to offer the following observations 
with respect to your inquiry. 

First, the initial sentence of §95, the legislative 
declaration of the Open Meetings Law, states that: 
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"[I]t is essential to the maintenance 
of a democratic society that the pub
lic business be performed in an open 
and public manner and that the citi
zens of this state be fully aware of 
and able to observe the performance 
of public officials and attend and 
listen to the deliberations .and deci
sions that go into the making of pub
lic policy." 

In view of the language quoted above, it is clear that the 
State Legislature intended that public bodies perform their 
duties "in an open and public manner", and that the public 
should be able to "observe" their performance and attend 
and listen to their deliberations. Moreover, the courts 
have interpreted the legislative declaration in conjunction 
with the definition of "meeting" [see §97(1)] broadly and 
have held that the scope of the Open Meetings Law includes 
every step of the decision making process [see e.g., Orange 
County Publications v. Council of the City of Newburgh, 60 
AD 2d 409, aff'd 45 NY 2d 947 (1978)]. As such, the Law 
includes any convening of a quorum of a public body for the 
purpose of discussing public business, whether or not there 
is an intent to take action, and regardless of the manner 
in which a gathering may be characterized [see Orange County 
Publications, supra, and Sciolino v. Ryan, 440 NYS 2d 795, 

AD 3d (1981)]. 

Second, whether or not the Open Meetings Law is appli
cable to the conversations that you described can in my 
view be determined by the facts. Stated differently, if, 
for example, a telephone conversation is conducted by two 
people, I do not believe that the Open Meetings Law would 
apply, for something less than a quorum of the Board would 
be involved. 

If, however, three or more members of the Board dis
cuss the b~siness of the Board by means of a conference 
call or its equivalent, I believe that the Open Meetings Law 
would apply and that a conference call would likely violate 
the Law. 

While a conference call conducted among a quorum of 
the members of a public body would not involve the physi
cal convening of a public body, I believe that its effect 
would be the same as a physical convening in terms of the 
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capacity to deliberate as a body. Concurrently, however, 
I believe that a conference call among a quorum of a pub
lic body would constitute a violation of the Open Meetings 
Law, for the public in such a situation would not have 
the capacity "to observe the performance of public offi
cials ..• " In this regard, it has also been advised that 
an open meeting cannot be convened by means of a con
ference call for the same reason expressed above, i.e., 
that although the public might be able to hear a public 
body's deliberations, it could not observe the performance 
of public officials. 

In sum, if public business is discussed by telephone 
by two members of the School Board, I do not believe that 
the Open Meetings Law would be applicable. However, if a 
quorum of the Board discusses public business by means of 
a conference call or its equivalent, it would appear that~. 
such conversations would constitute "meetings" held in 
violation of the Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact m~. 

RJF: jm 

Sincerely, 

~tt.6.P~ 
,Robert J. Freeman 
Executive Director 



I' 

I 

,r , , , r-r--.-- - - - - - ,- - - - -- -

ST ATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

AOMMITTH MEMBERS 

., THOMAS H. COLLINS 
MARIO M. CUOMO 
JOHN C. EGAN 

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

WAL TEA W. GRUNFELD 
C. MARK LAWTON 
MARCELLA MAXWELL 
BASIL A PATERSON 
,~~et~ 
BARBARA SHACK 
GILBERT P SMITH, Chairman 
DO'JGLAS L. TURNER October 13, 1981 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

I 

• 

Craig H. Scott 
Star-Gazette and 

Sunday Telegram 
201 Baldwin Street 
Elmira, NY 14902 

The ensuing advisory opinion is based solely upon the facts 
presented in your corresµondence. 

Dear Mr. Scott: 

I have received your letter of October 2 in which 
you requested an advisory opinion under the Opeh Meetings 
Law. 

In terms of background, you attached to your letter 
a notice to the Elmira City School District Board of Educa
tion from the Superintendent of Schools regarding an 
"executive meeting" of the Board scheduled for September 
23. The notice specified that the purpose of the meeting 
was to review the status of the "Long Range Plan". A 
second document dated September 25 consists of a brief 
description of the discussion held during the meeting held 
on September 23. That document also indicates that the 
Board agreed to reconvene and continue its review of the 
Long Range Plan on October 1. The last item enclosed is 
a copy of a news article that appeared in the Elmira Star
Gazette on October 2. According to that article, more 
than twenty parents and teachers were ordered to leave the 
meeting of the Board held on October 1. The Superintendent 
stated that the executive session in question was proper 
"because it has implications for staffing and implications 
for property disposal". The article stated further that, 
although the Superintendent indicated that discussions would 
involve "personnel matters", he stated that no specific 
teachers would be discussed. 

,',t 

I would like to offer the following observations 
with respect to your letter and the documentation attached 
to it. 
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First, in my view, the cornerstone of the Open Meet
ings Law is_ its definition of "meeting". w1len the Open 
Meetings Law went into effect in 1977, numerous questions 
arose with respect to the scope of the definition of 
"meeting". Many contended that so-called "work sessions", 
"planning sessions", "discussion sessionsw, and similar 
gatherings during which there was merely an intent to dis
cuss public business but no intent to take action fell 
outside the scope of the Law. However, in a landmark deci
sion rendered by the Court of Appeals, the state's highest 
court, it was held that any gathering of a public body 
for the purpose of discussing public business constitutes 
a meeting subject to the Open Meetings Law, whether or not 
there is an intent to take action and regardless of the 
manner in which the gathering is characterized [see Orange 
County Publications v. Council of the City of Newburgh, 
60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. Moreover, in a 
series of amendments to the Open Meetings Law that went 

.into effect on October 1, 1979, the definition of "meeting" 
was amended and clarified to reflect the decision of the 
Court of Appeals. 

Based upon the definition of "meeting" as it cur
rently appears in §97(1) of the Open Meetings Law, the 
so-called "executive sessions" held on September 23 and 
October 1 were in my view "meetings" subject to the Law 
that should have been convened open to the public. 

Second, it is emphasized that the phrase "executive 
session" is defined by §97(3) of the Open Meetings Law to 
mean a portion of an open meeting during which the public 
may be excluded. In addition, §100(1) of the Law pre
scribes a procedure that must be followed before a public 
body may enter into an executive session~ The cited 
provision states in relevant part that: 

"(U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject or 
subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro- ,',t 

priate public moneys ..• " 
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Based upon tbe language quoted above, a public body must 
complete three steps during an open meeting before it may 
enter into an executive session. Specifically, a motion 
to enter into an executive session must be made during an 
open meeting, the motion must identify in g~neral terms the 
subject or subjects to be considered, and the motion must 
be carried by a majority vote of the total membership of 
the public body. Therefore, it is clear that an executive 
session is not separate and distinct from an open meeting, 
but rather is a portion of a meeting during which the public 
may be excluded. It is also clear that, as a general rule, 
a public body cannot convene a closed or executive session 
without first having convened an open meeting. In addi
tion, if the procedure prescribed by §100(1) is appropriately 
followed, in a technical sense, it cannot be determined in 
advance of a meeting that an executive session will indeed 
be held, for it cannot be known in advance whether a motion 
to enter into an executive session will indeed be carried 
b¥ a majority of the total membership of a public body. 

Third, as you intimated in your letter, notice 
must be given prior to all meetings. Section 99(1) of 
the Open Meetings Law concerning meetings scheduled at least 
a week in advance requires that notice be given to the news 
media (at least two) and to the public by means of posting 
in one or more designated, conspicuous public locations not 
less than seventy-two hours prior to such meetings. Section 
99(2) pertains to meetings scheduled less than a week in 
advance and requires that notice be given in the same manner 
as prescribed by §99(1) "to the extent practicable" at a 
reasonable time prior to such meetings. In view of the 
direction concerning notice provided in §99, it is clear 
that notice must be given to the news media and to the 
public by means of posting prior to all meetings, whether 
~egularly scheduled or otherwise. 

If the notice requirements prescribed by §99 of the 
Open Meetings Law were not followed with respect to the 
meetings that you have described, I believe that the Law 
was violated. 

Fourth, the Open Meetings Law contains eight grounds 
for closed or executive sessions. In my view, a meeting of 
a public body is presumed to be open unless and until a 
basis for entry into executive session arises and tK~ 
appropriate procedural steps for entry into an executive 
session are completed .. 
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The ~ituation at issue, the possibility of school 
closings, has arisen on numerous occasions. In my opinion, 
a school boaid would not have a basis for entry into 
executive session to discuss such an issue. 

It is noted that, under the Open r-:ee'tings Law as 
originally enacted, the so-called "personnel" exception 
for executive session differed from the language of the 
analagous exception in the current Law. In its initial 
form, §100(1) (f) of the Open Meetings Law permitted a 
public body to enter into an executive session to discuss: 

" ... the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ..• " 

Under the language quoted above, public bodies often con
vened executive sessions to discuss matters that dealt 
with "personnel" in a tangential manner or in relation to 
policy concerns. However, the Committee consistently 
advised that §100(1) (f) was intended largely to protect 
privacy and not to shieldmatters of policy under the 
guise of privacy. 

In an attempt to clarify the Law, the Committee 
recommended a series of amendments to the Open Meetings 
Law, several of which became effective on October 1, 1979. 
The recommendation made by the Committee regarding §100(1) 
(f} was enacted and now states that a public body may 
enter into an executive session to discuss: 

" .•• the medical, fitiancial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••. " 
(emphasis added). 
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Due to the ihsertion of the term "particular" in §100(1) 
(f), I believe that a discussion of "personnel" may be 
considered in an executive session only when the subject 
involves a particular person or persons, and only when 
one or more of the topics listed in §l00(l)!f) are con
sidered. Since, as the Superintendent indicated, no 
particular individual was the subject of the executive 
sessions, I do not believe that the executive sessions 
in question were appropriately held. On the contrary, I 
believe that the deliberations of the Board should have 
been conducted during open meetings. 

In addition, the discussion in executive session 
apparently dealt with long range plans, which may at some 
future date involve personnal lay-offs. In this regard, 
even in a situation in which a public body discussed actual 
rather than potential lay-offs of a group of public employ
ees, it was held judicially that lay-offs of personnel due 
to budget cuts would not constitute a proper subject for 
a11 executive session (Orange County Publications v. The 
Common Council of the City of Middletown, Sup. Ct., Orange 
Cty., December 6, 1978). 

The only other potentially relevant ground for 
executive session with respect to the discussions in ques
tion appears to have been §100(1) (h). That provision 
permits a public body to enter into an executive session 
to discuss: 

" ... the proposed acquisition, sale or 
lease of real property or the proposed 
acquisition of securities, or sale or 
exchange of securities held by-such 
public body, but only when publicity 
would substantially affect the value 
thereof". 

Based upon the materials attached to your letter, the focus 
of the discussions was school closings. At this juncture, 
it does not appear that there is any intent to purchase, 
sell or lease real property in the near future. Moreover, 
since there has apparently been no decision reached to sell 
or lease real property, it is difficult to envision how 
publicity would substantially affect the value of real 
property. If my assumptions are accurate, I do not'''believe 
that §100(1) (h) of the Open Meetings Law constituted a 
valid basis for entry into executive session. 
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In sum, the gatherings of the School Board to which 
you made ref°krence were in my opinion "meetings" subject 
to the Open Meetings Law that shouid have been convened 
open to the public and preceded by notice given in accor
dance with §99 of the Law. In addition, as I understand 
the facts, the Board likely had no ground for entry into 
executive sessions. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

\ 
Robert J. Freeman 
Executive Director 

cc: James E. Carter, Superintendent 
Carl T. Hayden, President 
Board of Education 
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Steven Billmyer 
Jonathan Rosenblum 
The Cornell Daily Sun 
109 East State Street 
Ithaca, NY 14850 

The ensuini advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Messrs. Billmyer and Rosenblum: 

I have received your letter of October 8 in which 
you requested an advisory opinion under the Open Meetings 
Law. 

Your question is whether the Cornell University 
Board of Trustees may "limit the number of spectators 
at an open meeting of the full Board of Trustees or at 
an open meeting of one of its committees." 

In terms of background, on May 30, the University 
began to limit the number of persons who could attend 
meetings of the Board of Trustees to twenty. Further, 
according to your letter, the University established a 
rule requiring that individuals interested in attending 
meetings obtain admission tickets in advance of meetings. 
As a consequence, at the May meeting, students who did 
not have tickets were prohibited from attending. In addi
tion, you indicated that at the March, 1980 meeting, 300 
people attended the Board of Trustees' meeting, many of 
whom were apparently vocal with respect to their concerns 
about a proposed tuition increase. Due to the noisiness 
and disruptions of those in attendance, the Board of 
Trustees adjourned the meeting prior to the completion 
of its agenda. You indicated that University officials 
stated that the incident played a significant role in its 
determination to limit attendance. 
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I would like to offer the following observations 
and opinions with respect to your inquiry. 

First, based upon a determination of the Appellate 
Division in Holden v. Board of Trustees of Cornell Univer-
si~y [440 NYS 2d 58, . AD 2d (1981)], the Cornell 
University Board of Trustees is subject to the Open Meet
ings Law when it deals with matters relating to Cornell's 
four statutory colleges. 

Second, it has been held on numerous occasions that 
a public body may establish reasonable rules to govern 
its own proceedings. Therefore, the question is whether 
a rule establishing a limitation of twenty persons who may 
attend a meeting is reasonable. 

From my perspective, the limitation in question 
would not be reasonable. 

Further, although the news media may have a sub
stantial interest in attending and reporting on meetings 
of public bodies, the Open Meetings Law does not distinguish 
among rights of members of the news media as opposed to 
rights of others. Stated differently, the Open Meetings 
Law does not grant rights to the news media in excess of 
those granted to others. Moreover, it is noted that 
§98(a) of the Open Meetings Law states in relevant part 
that "[E]very meeting of a public body shall be open to 
the general public .•• " 

Third, it may be difficult if not impossible to 
draw a line of demarcation with respect to the number of 
those who may attend in terms of what may be a reasonable 
limitation as opposed to what may be unreasonable. In my 
view, the Open Meetings Law, like all laws, should be 
given a reasonable interpretation. To some extent, what 
is reasonable may depend upon circumstances. For instance, 
questions have in the past arisen regarding the size of 
a room in which a meeting is held in relation to the num
ber of persons who might want to attend. If, for example, 
a public body has the option of meeting in a conference 
room that accommodates twenty persons and an auditorium that 
accommodates hundreds, and if there is substantial inter
est in attending, I believe that it would be unreasonable 
to hold a meeting in the smaller facility. However, in 
small communities, there may be no facility large enough 
to accommodate large numbers of persons. In such cases, 
a public body may have no choice but to hold its meetings 
in facilities that cannot accommodate every individual 
who seeks to attend. 
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In this instance, I would conjecture that Cornell 
University has at its disposal facilities that would 
accommodate a substantial number of persons. Therefore, 
I believe that it would be reasonable for the Board of 
Trustees to hold its meetings in such facilities. 

With respect to disruptions at meetings by those 
in attendance, all that I can suggest is that a public 
body may establish reasonable rules of conduct in advance 
of its meetings. Perhaps a rule could be established 
whereby individuals who interrupt the proceedings would 
face ejection. It is also noted in this regard that the 
Open Meetings Law is silent with respect to public parti
cipation. Although the Law permits the public to attend 
and listen to the deliberations of public bodies, the 
Law confers no right upon the public to speak or other
wise participate at open meetings. Consequently, the 
Board of Trustees and its committees are not required 
to permit public participation at their meetings. 

Lastly, in view of the disruption that occurred 
at the meeting of the Board of Trustees held in March, 
the concerns of the Board should in my view be recognized 
and appreciated. In short, if a public body cannot effec
tively carry out its duties due to disruptions, it may 
be appropriate to take steps to preclude such activities 
from occurring in the future. 

Once again, it is suggested that the Board of 
Trustees adopt reasonable rules that deal with the capa
city of members of the public to participate at meetings 
and the possibility of ejection from meetings in the 
event of disruption. Perhaps the establishment of such 
rules would serve to avoid the disruptions that have 
occurred in the past and concurrently permit access to 
more than twenty and perhaps all who are interested in 
attending. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Walter J. Relihan, Jr. 
Jansen Noyes, Jr. 
Leo E. Geier 

Sincerely, 

A&;t;s:~ 
Robert J. Freeman 
Executive Director 
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Martin Eisenberg 
United Community Centers, Inc. 
833 Van Siclen Avenue 
Brooklyn, New York 11207 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Eisenberg: 

I have received your letter of October 19, in which 
you raised a series of questions under the Open Meetings 
Law. 

Your first question is whether the Open Meetings Law 
applies to: 

" .•. joint discussions of the Community 
School Board and the N.Y.C. Board of 
Education if the Board of Education 
invites the Community School Board, or 
if the Community School Board invites 
the Board of Education?" 

In this regard, it is emphasized at. the outset that 
the cornerstone of the Open Meetings Law, the definition of 
"meeting" [see attached, Open Meetings Law, §97(1) ], has 
been interpreted.expansively by the courts. In a landmark 
decision construing the scope of the definition of "meet
ing", the Court of Appeals, the state's highest court, held 

·that any convening of a quorum of a public body for the 
purpose of discussing public business constitutes a 
"meeting", whether or not there is an intent to take action 
and regardless of the manner in which a gathering may be 
characterized [see Orange County Publications, Division of 
Ottowa News a ers, Inc. v. Council of the Cit of Newbur h, 
60 AD 2d 09, aff 'd 5 NY 2d 9 7 1978 Moreover,··•in a 
series of amendments to the Open Meetings Law that became 
effective on October 1, 1979, the definition of "meeting" 
was clarified to conform with the Court of Appeals' decision. 

I 
[ 
I 

I 
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In vj_ew of the breadth of the definition of "meet
ings", when.a quorum of either the New York City Board of 
Education or a community school board convenes to discuss 
public business, collectively, as a body, such a gathering 
would in my opinion constitute a "meeting" subject to the 
Open Meetings Law. · ·· 

It is noted, too, that it has been held that joint 
meetings held by more than one public body are subject to 
the Open Meetings Law in all respects [see Oneonta Star 
Division of Ottaway Newspapers, Inc. v. Board of Trustees 
of Oneonta School District, 66 AD 2d 51]. 

Your second question is whether the Open Meetings 
Law applies "whenever there is a majority of any official 
body present". Based upon the previous discussion of the 
scope of the definition of "meeting", I believe that there 
are but few situations in which the presence of a majority 
of a public body would not constitute a meeting. Gather
ings which would not in my view fall within the scope of 
the Law would include social events, for example. In 
addition, there may be situations in which a convention 
or similar gathering is attended by a majority of a public 
body but in which there is no intent on the part of the 
body to deliberate as a body. 

Your third question involves the application of the 
Open Meetings Law to committees "of the main body". While 
questions were raised under the Open Meetings Law as 
originally enacted regarding the coverage of committees, 
subcommittees and similar advisory bodies, the definition 
of "public body" [see §97(2)] was amended to ensure that 
committees of a governing body, for examp_le, fall within 
the framework of the Open Meetings Law. "Public body" is 
currently defined to include: 

" ••. any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an 
agency or department thereof, or for 
a public corporation as defined in 
section sixty-six of the general 
construction law, or committee or ·.t 

subcommittee or other similar body 
of such public body" . 
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Based upon the inclusion in the definition of committees, 
subcommittees and similar bodies, it is in my view clear that 
a committee·of a "main body" is subject to the provisions of 
the Open Meetings Law. 

Lastly, your remaining question is: ·, 

"[I]n the absence of any specific court 
decision, whose interpretation of the 
open meetings law carries the most 
weight?" 

In this regard, I would conjecture and hope that, in view 
of the Committee's statutory obligations under the Open 
Meetings Law, the advisory opinions of this office would 
be most persuasive. I would like to point out that §104 
of the Open Meetings Law states in relevant part that the 
Committee shall: 

"1. issue advisory opinions from time 
to time as, in its discretion, may be 
required to inform public bodies and 
persons of the interpretations of the 
provisions of the open meetings law; 
and 

2. review the implementation and 
operation of this article and report 
thereon not later than February first 
of each year to the legislature to
gether with such recommendations as 
the committee deems advisable". 

To the best of my knowledge, no agency of· government other 
than the Committee renders advisory opinions under the 

·Open Meetings Law. Further, while the Attorney General 
renders advisory opinions on various topics, when questions 
regarding either the Freedom of Information Law or the 
Open Meetings Law are raised before the Attorney General, 
his office routinely transmits those questions to the 
Committee. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 
Enclosure 

Sincerely, 

tJ.~* <f, ~-
R~ert J .• Freeman 
Executive Director 
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Edward F. Fagan, Jr. 
 

 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Fagan: 

I have received your letter of November 4 in which 
you described the procedure of a board of education during 
a ~o-called "work session". 

According to your letter, at the "w6rk sessions", 
the Board of Education and various administrators prohibit 
those in attendance from speaking or raising questions. 
Further, you wrote that as the sessions progress: 

f• ' 

" .•. the school superintendent distri-
butes papers, charts and other written 
information on the agenda items as 
they come up for discussion. The 
Board members then silently read the 
subject matter and in due time the 
board President will usually as~, 
'Is there any question on this'? If 
there is no question, they will usually 
vote. If there is a question it is 
sometimes, 'I would like to change a 
word in a paragraph on page four'. 
Sometimes there is a question which 
leads to a dialouge [sic] and on 
these occasions the public has some 
idea of what the discussion is about". 

Consequently, you have indicated that there is often "n~t 
enough oral response by the board for the public to fulli 
understand what is being discussed or voted upon". You 
also mentioned a specific problem that arises during 
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discussions pf a proposed budg 
letter, ref~rences are made to 
and the Board has "ruled that 
to the public until after the 
closed" (emphasis yours). 

t. According to your 
page and account numbers 
he oudget is not available 
ear it pertains to is 

You have asked for advi e regarding the situation 
described, for you believe tha "the spirit of the Open 
Meetings Law is being skirted". 

I would like to offer t e following observations and 
comments regarding your inquir . 

First, as you are aware 
permits the public to attend a 
of a public body, except.when 
appropriately be convened. It 
Open Meetings Law is silent wi 
cipation at meetings. Consequ 
consistently advised that a pu 
permit public participation at 
advised that if a public body 
participation, it should do so 
that treat all members of the 

Second, there may be a 
more about the records bei~g d 
this regard, I direct your att 
Information Law. 

The Freedom of Informat 
presumption of access. Stated 
an agency, such as a school di 
to the extent that records or 
within one or more grounds for 
i2) (a) through (h)~ 

the Open .Meetings Law 
d listen to the deliberations 
n executive session may 
is emphasized that the 
h respect to public parti
ntly, the Committee has 
lie body may, but need not, 
meetings. It has also been 
hooses to permit public 
based upon reasonable rules 
ublic equally. 

ethod by which you may learn 
scussed at a meeting. In 
ntion to the Freedom of 

on Law is.based upon a 
differently, all records of 
trict, are available, except 
ortions of·records fall 
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In view of th,e breadth of the definition of "record", it is 
clear that virtually all materials used by the Board of 
Education at its work sessions are subject to rights of 
access granted by the Freedom of Information Law. 

Third, to become more fully apprised of the substance 
of the discussions that transpire at the work sessions, it 
is suggested that you submit a request in advance of the 
work sessions to the district's records access officer. 
Perhaps a request would involve any materials distributed 
or intended to be reviewed by members of the Board of 
Education at its upcoming meeting or work session. While 
it is possible that not all of the materials would be 
available under the Law, the agency would in my view be 
required to review the records in question to determine 
the extent, if any, to wh~ch they could justifiably be 
withheld. 

Fourth, based upon your description of the materials, 
it- appears that many would likely be available. 

Perhaps the most relevant ground for denial under 
the circumstances that you described would be §87(2) (g). 
Due to the structure of that ground for denial, it might 
also be cited as a basis for disclosure. Section 87(2) (g) 
states that an agency may withhold records that: 

(. I 

" ••. are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that·affect 
the public; or 

iii. final agency policy or determina
tions". 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policies or determinations musb be made available • 

• 
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Of particular import may be §87(2) (g) (i), which 
grant access 

1
to "statistical or factual tabulations or 

data" found within inter-agency or intra-agency materials. 
Records prepared by District officials for review by Board 
members would constitute "intra-agency materials". However, 
to the extent that they consist of statistical or factual 
information, they would in my view be available, unless a 
different ground for denial could justifiably be cited. 

It may also be important to point out that a proposed 
budget to be considered by a school board is in my view 
required to be open to the public. Here, I direct your 
attention to §1716 of the Education Law, entitled "[E]stimated 
expenses for ensuing year". In relevant part, the cited 
provision states that: 

"[I]t shall be.the duty of the board 
of education of each district to 
present at the annual meeting a 
detailed statement in writing of the 
amount of money which will be required 
for the ensuing year for school pur
poses, specifying the several purposes 
and the amount for each. The amount 
for each purpose estimated necessary 
for payments to boards of cooperative 
educational ser\ti.6es shall be shown in 
full, with no deduction of estimated 
state aid. This section shall not be 
construed to prevent the board from 
presenting such statement at a special 
meeting called for the purpose, nor 
from presenting a supplementary and 
amended statement or estimate at any 
time. Such statement shall be com
pleted at least seven days before the 
annual or special meeting at which it 
is to be presented and copies thereof 
shall be prepared and made available, 
upon request, to taxpayers within the 
district during the period of seven 
days immediately preceding such meet
ing and at such meeting". 
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In view of tpe language quoted above, a proposed school 
district budget must be prepared and made available to 
taxpayers prior to the meeting during which it is adopted. 
As such, I cannot understand your statement that the Board 
will not make its budget available until it has been 
"closed". Again, the proposed budget is required to be 
prepared and made available prior to its adoption under 
the Education Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF: ss 

cc: Superintendent 

Sincerely, 

Robert J. Freeman 
Executive Director 
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John H. Cosgrove 
  

 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Cosgrove: 

I have received your letter of November 6, in which 
you requested an advisory opinion under the Freedom of 
Information Law. 

According to your letter, at a meeting of the Town 
Board of the Town of Canaan, you requested to inspect a 
"controversial $18,000 bill that had been discussed du~ing 
the monthly town board meeting after a public hearing on 
the budget". In response to your request, however, the 
Town Supervisor stated that you would have to "apply under 
FOI to see the bill •.. " 

You have asked whether such a requirement is valid 
or legal in view of the past practices in which you have 
inspected bills and correspondence after the conclusion 
of Town Board meetings. You also wrote that members of 
the press and other members of the public have reviewed 
various documentation after meetings. 

I would like to offer the following comments and 
observations regarding your inquiry. 

First, as I may have explained in the past, the Open 
Meetings Law permits the public to attend and listen to the 
deliberations of a public body. The law is silent with 
respect to public participation. Consequently, it has 
been advised that although a public body may permit 
public participation at open meetings, there is no r~quire
ment that public participation be allowed. It has also 
been advised that if the public is permitted to speak or 
otherwise participate at meetings, that such activities 
should be permitted by means of rules that are reasonable 
and which treat all members of the public in like fashion. 
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Second, in a technical bense, an agency, such as the 
Town of Canaan, is not requir~d to respond to requests 
made under the Freedom of Information Law, unless such 
requests are made in accordance with the Law and applicable 
regulations. I 

For instance, under the regulations promulgated by 
the Committee, which govern the procedural aspects of the 
Law, a request for records is generally directed to the 
agency's designated records access officer (see attached 
regulations, §1401.2). In addition, §1401.4(a) of the 
regulations states that: 

"[E]ach agency shall accept requests 
for public access to records and pro
duce records during all hours they 
are regularly ~pen for business". 

Further, an agency is not required to respond to a request 
immediately. Under both §89(3) of the Law and 1401.S(d) 
of the regulations, an agency is required to respond to a 
request within five business days of its receipt. 

In short, although the bill may have been the subject 
of discussion at an open meeting, a failure to permit 
inspection of the bill following the meeting would not in 
my view constitute a viola·tion of the Freedom of Information 
Law. 

Nevertheless, I believe that consideration should be 
given to the rules, policies and perhaps past practices 
of the Town. If it has been established by means of policy 
or practice that the public has the capacity to inspect 
accessible records during or following meetings, and if 
other members of the public were permitted to inspect 
~ecords at the meeting, it is. questionable whether a 
denial with respect to your request was appropriate. 
Stated differently, if there is a rule or policy that has 
been established by the Town Board that permits members 
of the public and the media to inspect accessible records 
during or after Town Board meetings, I believe that the 
rule should be carried out in a reasonable fashion and that 
all members of the public should be treated equally. If 
such a policy is in effect, a failure to permit you to 
inspect the bill in question might not have constituted 
a violation of the Freedom of Information Law, but rather 
the policy established by the Town. 
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I hope that I have been of some assistance. Should 
any further questions arise, please f el free to contact 
me. 

RJF:ss 

Enclosure 

Sincere y, 

. Freeman 
e Director 

cc: Richard C. Klingler, Supervisor 
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Alison Bermant 
 

 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Bermant: 

I have received your letter of November 12 in which 
you requested an advisory opinion under the Open Meetings 
Law. 

Specifically, you wrote that on November 10, the 
Oyster Bay-East Norwich Board of Education conducted an 
executive session. The purpose of the executive session 
"was to hear the faculty's reaction to a facilities 
advisory committee report". After entering the meeting, 
you and two others were barred from attending on the 
ground that "personnel matters would be discussed~. 
However, an individual present during the entire discus
sion informed you later that personnel matters were not 
discussed. The facilities advisory committee, according 
to our telephone conversaticn, studied the possibility of 
school closings in the District. 

Your question is whether the discussion was properly 
conducted during an executive session. 

I would like to offer the following comments with 
respect to your inquiry. 

First, it is noted that the cornerstone of the Open 
Meetings Law, the definition of "meeting" [see attached, 
Open Meetings Law, §97(1)], has been interpreted expansively 
by the courts. In brief, the state's highest court, the 
Court of Appeals, held that any gathering of a quorum of 
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a public body for the purpose of discussing public business 
constitutes a "meeting" subject to the Open Meetings Law, 
whether or not there· is an intent to take action and 
regardless of the manner in which a gathering may be 
characterized [see Orange County Publications, Division of 
Ottoway Newspaper's, Inc. v. Council of the City of Newburgh, 
60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. As such, .if a 
quorum of any public body was present at the gathering to 
which you made reference, that gatI1ering constituted a 
"meeting" subject to the Open Meetings Law in all respects. 

Second, I believe that both the School Board as 
well as the facilities advisory committee, assuming that it 
was designated by the Board, are public bodies required to 
comply with the Open Meetings Law. The term "public body" 
is defined in §97(2} of the Law to include: 

" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section 
sixty-six of the general construction 
law, or comnii ttee or subcornmi ttee or 
other similar body of such public 
body". 

Based upon the definition quoted above, the Open Meetings 
Law includes within its scope not only a governing body, 
such as a board of education, but also committees, sub
committees and similar advisory bodies. 

Third, §100(1) of the Open Meetings Law specifies 
the areas of discussion that may appropriately be considered 
during an executive session. In this regard, it is em
phasized that the so-called "personnel" ground for execu
tive session was amended and clarified in a series of 
amendments to the Open Meetings Law that became effective 
on October 1, 1979. 

Under the Open Meetings Law as originally enacted, 
a public body had the capacity to enter into an executive 
session to discuss: 
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.... ' .. 
,a. ... -" .. ---~··-· 

" ••• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, de
motion, discipline, suspension, dis
missal or removal of any person or cor
poration ••• " {emphasis added). 

Problems of interpretation arose often with respect to the 
language quoted above. In many instances, for example, 
public bodies entered into executive sessions to discuss 
matters that dealt with personnel in a tangential manner 
or with policies that may have concerned personnel in 
general. The Committee had consistently advised, however, 
that the provision in question was largely intended to pro
tect privacy, and not to shield matters of policy under the 
guise of privacy. As a consequence, the Committee recom
mended an amendment to the applicable provision, §100(1) (f), 
which was approved and is now a part of the Law. Speci
fically, the current provision states that a public body may 
enter into an executive session to discuss: 

. 
" ••. the medical, financial, credit or 
employment history of a particular per
son or corporation, or matters leading 
to the appointment, employment, promotion, 
demotion, disciplient, suspension, dis
missal or removal of a particular person 
or corporation ..• " (emphasis added). 

In view of the insertion of the word "particular", 
it is clear that discussions relevant to "personnel" may 
appropriately be conducted during an executive session 
only when the issue deals with a "particular person", and 
only when one or more of the areas described in §100(1) (f) 
are under consideration. 

Therefore, if,. for examole, the issue of a school 
closing is considered, and in conjunction with that issue, 
possible lay-offs are discussed, I do not believe that an 
executive session could appropriately be convened. Although 
the discussion might relate generally to personnel,~o parti
cular individual would likely be the subject of _\the discussion. 
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Lastly, you have asked whether the community is now 
"entitled to hear the faculty's reaction in a public meet
ing at the earliest opportunity". There is nothing in the 
Open Meetings Law that would require a public body to meet 
and discuss a particular issue. Further, as I explained 
during our telephone conversation, I doubt that the situa
tion occurring in the past can be remedied. Often, however, 
the issuance of an advisory opinion and a review of the 
Open Meetings Law may serve to avoid problems from occurring 
in the future. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enc. 

Sincerely, 

Afltd-~~ 
Robert J. Freeman 
Executive Director 

cc: Jeffrey Forchelli, President 
Daniel,F. Stevens, Ed.D. 
Edward Robinson, Esq. 
Susan Bryant, President 
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November 16, 1981 

The ensuing advisory opinion is based solely upon the facts 
eresented in your correspondence. 

Dear Mr. Cogar: 

I have received your letter of November 9 as ,.,ell as 
the correspondence attached to it. You have raised ques
tions regarding both the Freedom of Information and Open 
Meetings Laws. 

It is noted at the outset that the facts as stated 
in your letter and the correspondence are not entirely clear. 
Nevertheless, I will attempt to be responsive to each of 
the areas of your inquiry. 

Your first poin~ concerns the procedure for entry 
into an executive session. In this regard, I would like 
to offer the following comments. 

First, the cornerstone of the Open Meetings Law, 
the definition of "meeting" {see. §97 (1)] has been inter
preted broadly by the courts. In brief, it has been held 
that any convening of a quorum of a public body for the 
purpose of q_iscussing public business constitutes a "meet
ing" subject to the Open Meetings Law, whether or not 
there is an intent to take action and regardless of the 
manner in which a gathering may be characterized {see 
Orange County Publications v. Council of the City of New
burgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (19a8)]. 
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Second, the term "executive session" is defined in 
§97(3) of the Law to mean a portion of an open meeting 
during which the public may be excluded. Further, §100 
(1) of the Law prescribes the procedure that must be fol
lowed by a public body before it may enter into an execu~ 
tive session. Specifically, the cited provision states 
in relevant part that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appropri
·ate public moneys.· •• " 

In view of the foregoing, it is clear that an executive 
session is not separate and distinct from an open meeting, 
but rather is a portion of an open meeting. Moreover, 
three steps must be accomplished before a public body may 
enter into an executive session. They include a motion 
to go into an executive session made during an open meeting, 
a statement in the motion that identifies in general terms 
the subject or subjects to be considered during an executive 
session, and passage of the motion to go into an executive 
session by a majority of the total membership of a public 
body. 

It is also noted that a public body may not enter 
into an executive session to discuss the subject of its 
choice. Section 100(1) (a) through (h} specifies and limits 
the areas of discussion that may appropriately be con
sidred during an executive session. Your correspondence 
does not indicate whether or not the procedure described 
in the prec~ding paragraphs was followed. However, the 
description of the procedure may be useful to you as a 
member of the public, as well as persons who serve on pub
lic bodies. 

The second area of inquiry pertains ~o a request 
that you made under the Freedom of Information Law regard
ing records of a "so-called executive session". 



, 
Mr. Thomas R. Cogar 
Novemher 16, 1981 
Page -3-

In response to your request, William Kellerhals, 
the Clerk-Treasurer and records access officer of the 
Village of Port Leyden, indicated that no minutes were 
taken during the executive session and that no action 
was taken by the Board "either during or after theses
sion." 

Here I direct your attention to §101(2) of the 
Open Meetings Law concerriing minutes of executive ses
sions. The cited provision states that: 

"[M]inutes shall be taken at execu-
tive sessions of any action that is 
taken by formal vote which shall con-
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereon; pro-
vided, however, that such summary 
need not include any matter which is 
not required to be made public by 
the freedom of information law as 
added by article six of this chapter." 

In my view, the language quoted above indicates that minutes 
of an executive session must be compiled only when action 
is taken during an executive session. Therefore, if no 
action was taken during the executive session to which you 
and Mr. Kellerhals made reference, I do not believe that 
there. was any obligation to keep minutes. 

Further, in terms of the Freedom of Information Law, 
that statute grants access to existing records. Section 
89(31 of the Law states that, in general, an agency, such 
as a village, is not required to create records in response 
to requests. Consequently, if no records exist, the Free
dom of Information Law would not.be applicable. 

In view of the provisions of both the Freedom of 
Information. 'taw and the Open Meetings Law, it appears that 
minutes of the executive session in question were not re
quired to be kept. As such, I do not believe that there 
was any violation of law with regard to that issue. 

i 
Your thi.rd enclosure pertains to an executive ses-

sion during which the "fate of the Village was discussed" 
and in whj.ch the discussion pertained to the Village 
Police. You wrote that notice of the time and place of 
the meeting had not been given prior to that executive 
session. 
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Here I would like to offer two comments. 

First, §99 of the Open Meetings Law requires that 
notice be given prior to all meetings. Specifically, §99 
(1) concerning meetings scheduled at least a week in ad- . 
vance requires that notice of the time and place of such 
meetings. be given to the public by means of posting in one 
or more designated, conspic::uous public rocations and the 
news media (at least two) not less than seventy-two hours 
prior to such meetings. Section 99(2) concerning meetings 
scheduled less· than a week in advance requires that notice 
be given in the same manner as prescribed in subdivision 
(11 "to the extent practicablen at a reasonable time prior 
to such me.etings. Therefore, it is in my view clear that 
notice must be given to the public by means of posting and 
to the news media prior to all meetings, whether regularly 
scheduled or otherwise. 

With respect to the subject matter under considera
tion1 it is unclear whether an executive session was appro-· 
priate.. lf, for example, the Village was involved in 
collective bargaining negotiations under the Taylor Law 
with members of the Police Department, an executive session 
would have been appropriate under §100(1) (e) of the OpE;n 
Me.etings Law. 

Another ground for executive session might have been 
re.levant. For instance, if the, budget of the Police Depart
ment wa.s under consideration, or if the possibility of lay
offs was the subject of the discussion, §100(1) (f) of the 
Open Meetings Law may have been the basis for entry into 
an executive session. The cited provision states that a 
public body may go into executive session to discuss: 

'·' ••. the medical, financial, credit or 
employment history of a particular per
son or corporation, or matters leading 
tq the appointment, employment, promo
tion, demotion, discipline, suspens:ion, 
dis.missal or removal of a particular 
person or corporation .•• R 

It is emphasized that the language quoted ahove permits 
a public body to enter into an executive session to discuss 
those matters listed only when they deal with a "particular" 
person. As such, a discussion of personnel in general terms 
would not in my view qualify as a basis for entry into an 
executive session. If, however, a particular individual was 
the subject of the discussion, it is possible that an execu
tive. se.ssion may have: be.en proper. 
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Enclosed for your consideration are copies of both 
the Freedom of Information Law and Open Meetings Law, as 
well as an explanatory pamphlet on the subject. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

cc: William Kellerhals 
William Hamblin 

Sincerely-, 

V-0 ,vd- c'f. pro___-
Rob~ J. Freeman 
Executive Director 



i 

1: 

it. . 
~ '. 
"$ ·-~n.~. 

STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

I MITTEE MEMBERS 

OMAS H. COLLINS 
AR.IQ M. CUOMO 

JOHN C. EGAN 
, .. WALTER W. GRUNFELD 

C. MARK LAWTON 
MARCELLA MAXWELL 
BASIL A. PATERSON 
:1mCUIS:::l!~to.MllK 
BARBARA SHACK 

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

GILBERT P. SMITH, Chairman 
DOUGLAS L. TURNER November 19, 1981 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

' 

.. 

Ms. Penelope K. Frontuto 
 

 

The staff of the Committee on Public Access to Rec;:ords is 
authorized to issue advisory opinions. The ensuing advisory 
opinion is based solely upon the facts presented in your 
correspondence. 

Dear Ms. Frontuto: 

I have received your letter of November 11 in which 
you requested an advisory opinion. 

According to your letter: 

"[O]n October 19, 1981, at a regular 
meeting of the Palmyra Village Board, 
the mayor, Mary ·Lou Wilson, refused 
to recognize a non-village resident. 
She emphatically stated that she 
refused to recognize him and that was 
her policy. A few minutes later, the 
Mayor did recognize another man who 
she knew not to be a village resident. 

At the Village Board meeting of Novem
ber 2, 1981, Mayor -Wilson stated that 
the Board was going to implement their 
previous policy of recognizing those 
citizens who had previously requested 
to be on the agenda. The Mayor did in 
fact recognize two individuals during 
the meeting who were not on the agenda 
and failed to recognize several others". 

You have expressed the belief that the Open Meetings,Law 
does not address the subject of public participation at 
meetings and that as a consequence, a public body may permit 

I
" . 

. 
I 

.. , ,. 
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public participation but is not required to do so. You 
have asked, 1however, whether public participation that is 
permitted by the Palmyra Village Board of Trustees should 
be based upon rules that treat the ·public equally. 

I agree with your contention that the Open Meetings 
Law is silent with respect to public participation. In 
brief, the Open Meetings Law states that the public has the 
right to attend and listen to the deliberations of public 
bodies. Nowhere does it confer a right upon the public to 
speak or otherwise participate at meetings. Consequently, 
the issue raised relates to the Open .Meetings Law but does 
not fall squarely within its provisions. Nevertheless, as 
a service to those having questions, advice has often been 
given regarding such matters. In this instance, I would 
concur with your contention that if the Village Board of 
Trustees permits public participation, it should do so 
based upon reasonable rules. 

Although §98(a) of the Open Meetings Law permits any 
member of the general public to attend an open meeting, it 
is possible that rules may be adopted concerning public 
participation whereby such participation might be restricted 
to residents or voters, for example, of a particular muni
cipality. As such, it would in my view be reasonable to 
limit public participation to those individuals who fall 
within a particular class, .such as residents or qualified 
voters. If those individuals are permitted to speak, I 
believe that an equal opportunity to speak should be 
accorded to all. If, however, any existing rules do not 
distinguish among residents or voters of the Village and 
others, presumably those others would have the same oppor
tunity to participate as those within a particular class. 
Further, assuming that one non-resident is given the 
opportunity to speak, other non-residents ·should in my 
view be accorded the same privilege. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 
cc: Village Board 

Sincerely, 

f~1.L_ 
Robert J. Freeman 
Executive Director 
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Ernest A. Arico, Jr. 
The Times Record 
501 Broadway 
Troy, NY 12181 

The staff of the Committee on Public Access to Records is 
authorized to issue advisor The ensuin advisor 
opinion is base so ely upon presente y0ur 
correspondence. 

Dear Mr. Arico: 

! have received your letter of November 16 in which 
you requested an advisory opinion regarding which meetings 
of public bodies can be attended by members of the public 
and the news media. Your specific question pertains to 
meetings of the Hoosick Falls Volunteer Fire Company, which 
recently held a meeting and, according to your letter, 
barred members of the news media from attending. 

I would like to offer the following observations 
regarding your inquiry. 

First, the Open Meetings Law applies to meetings of 
all public bodies. In this regard, §97(2) of the Law,. 
defines "public body" to include: 

" •.• any entity, for -which a guo:1;um 
is required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in sectioh sixty
six of the general construction law, 
or committee or subcommittee or other 
similar body of such public bddy" • 

' 

I 
r 
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Ernest A. Arico, Jr. 
Nove~ber 24, 1981 
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It is important to note that the language quoted above 
differs from-the definition of "public body" as it appeared 
in the Open Meetings Law as originally enacted. Under the 
original definition, questions often arose regarding its 
scope and whether the definition was applicable to entities 
other than governing bodies. The original definition made 
reference, for example, to the capacity to '"transact" 
public business. Many contended that the term "transact" 
involved the capacity to take final action. In order to 
ensure that advisory bodies, including committees and 
subcommittees, for instance, would be subject to the Law, 
the term "transact" was replaced with "conduct". Further, 
the end of the definition makes specific reference to 
committees, ~ubcommittees and similar bodies. As such, 
under the amended definition of "public body", which became 
effective on October 1, 1979, I believe that it is clear 
that the Open Meetings Law is applicable not only to governing 
bodies, but also to other bodies, even if such bodies have 
only the authority to advise and no authority to take final 
~ction. ! 

i 
With res:8ect to volunteer fir~ companies, I believe 

that each of the conditions necessary to a finding that 
such companies ~re public bodies can be met. 

A volunt~er fire company is clearly an entity con
sisting of two qr more members. I believe that it is 
required to con~uct its business by means of a quorum 
under the Not-flr-Profit Corporation Law. Further, in my 
view, a volunte r fire company at its meetings conducts 
public business and performs a governmental function. 
Such a function is carried out for a public corporation, 
which is defined to include a municipality, such as a 
town or village, for example. Since each of the conditions 
precedent can b · met, I believe that a volunteer fire com
pany is a "publ"c body" subject to the Open Meetings Law. 

I would lso like to point 6ut that the status of 
volunteer fire ompanies had long been unclear. Such 
companies are g nerally not-for-profit corporations that 
perform their d ties by means of contractual relationships 
with municipali ies. As not-for-profit corporations, it 
was difficult to determine whether or not such bodies 
conducted publiq business and performed a governmental 
function. Nevertheless, in a case brought under the 
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Ernest A. Arico, Jr. 
November 24, 1981 
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Freedom of Information Law dealing with the coverage of that 
statute withirespect to volunteer fire companies, the 
state's highest court, the Court of Appeals, found that a 
volunteer fire company is an "agency" that falls within the 
provisions of the Freedom of Information Law [see Westchester 
Rockland Newspapers v. Kimball, 50 NY 2d 575 (1980)]. In 
its decision, the Court clearly indicated that a volunteer 
fire company performs a governmental function and that its 
records are subject to rights of access granted by the 
Freedom of Information Law. 

In view of the decision rendered in Westchester 
Rockland Newspapers v. Kimball, it is in my view clear that 
a volunteer fire company also falls within the definition 
of "public body" and is required to comply with the Open 
Meetings Law. 

You have also asked what possible steps may be 
taken to prevent the public from being barred at future 
m~etings. In this regard,· it is suggested that educating 
the members of various public bodies may be the best 
method of informing them of their duties under the Open 
Meetings Law. If that fails, an aggrieved person barred 
from a meeting may initiate a proceeding under Article 78 
of the Civil Practice Law and Rules. 

In order to assist the volunteer fire company in 
question by explaining the appropriate provisions of the 
Open Meetings Law, a copy of this advisory opinion will be 
sent to the company. 

With respect to case law rendered under the Open 
Meetings Law, I have enclosed a summary of judicial deter
minations rendered under the Law. In addition, as you 
requested, enclosed is a supply of pamphlets that explain 
both the Freedom of Information and Open Meetings Laws. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF: ss 

Enclosures 

Sincerely, 

~,\e~f AQ (S. IA/.__ . 
Robert J. Freeman 
Executive Director 

cc: Hoosick Falls Volunteer Fire Company 

,. 
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Jphn Holden Adams, Esq. 
Corbally, Gartland and Rappleyea, Esqs. 
Bardavon Building 
35 Market Street 
Poughkeepsie, NY 12601 

The staff of the Committee on Public Access to Records is 
authorized to issue adviso 

in your correspon 

Dear Mr. Adams: 

As you are aware, your correspondence of November 
17 addressed to the Department of Law has been forwarded 
to the Committee on Public Access to Records, which is 
responsible for advising with respect to the Freedom of 
Information and Open Meetings Laws. 

According to your letter, the issue concerns the 
coverage of the Open Meetings Law with respect to deliber
~tions of the zoning board of appeals of the Town of 
Wappinger. The correspondence indicates that it is your 
view that deliberations of the Board may·be conducted 
during closed sessions. Your contention appears to be 
based largely upon the exception regarding quasi-judicial 
proceedings appearing in the Open Meetings Law, §103(1), 
and the decision rendered in Orange County Pu:blicattons, 
Division of Ottoway News~apers, Inc. v. Council of the 
City of Newburgh [60 AD d 409, aff'd 45 NY 2d 947 {1978)]. 

In my view, the deliberations of a town zoning board 
of appeals must be conducted open to the public, not under 
the Open Meetings Law, but rather under a provision of the 
Town Law. 

The Orange Cqunty PublicatiQns decision de~lt·with 
two issues tliat arose with respect to the City of Newburgh. 
One of the issues pertained to the status of work session~ 
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November 30, 1981 
Page -2-

held by the Common Co~ncil. The other concerned closed 
deliberations of the Zoning Board of Appeals of the City 
of Newburgh. With regard to the latter, the Appellate 
'Division held that the City of Newburgh's Zoning Board of 
Appeals is exempt from the Open ~eetings Law to the extent 
that it engages in quasi-judicial proceedings (see 60 AD 2c 
409). 

It is emphasized that the decision insofar as it 
applies to zoning boards of appeals dealt only with a city 
zoning board of appeals. I believe that the Law that_ governs 
the conduct of town and village zoning boards of appeals 
is different from that which governs city zonirJJboards of 
appeals. · · 

As you are aware, §103(1) of the Open Meetings Law 
states that the Law does not apply to quasi-judicial pro
ceedings. However, §105(2) of the Open Meetings Law 
provides that any less restrictive provisions of law than 
the Open Meetings Law remain in effect. In this regard, 
§267(1) of the Town Law and §7-712(1) of the Village Law, 
which concern the conduct of meetings of town and village 
zoning boards of appeals respectively, state in relevant 
part that: 

"[A}ll meetings of such board 
shall be open to the public". 

Consequently, this Committee has consistently advised that 
the exemption in the Open Meetings Law regarding quasi
judicial proceedings is not applicable to town or village 
zoning boards of appeals. On the contrary, the delibera
tions of such boards are governed respectively by the 
Town Law, §267(1), and the Village Law, §7-712. 

It is noted that a city zoning board of appeals is 
not governed by any provisions of law analogous to those 
cited in the Town Law and the Village Law. 

Further, the only decision of which I am aware that 
focused upon the issue as it concerns town zoning boards of 
appeal confirmed the advice of the Committee and held that 
a town zoning baord of appeals is governed not by the Open 
Meetings Law, but rather by §267(1) of the Town Law. As 
such, the exemption appearing in §103(1) of the Open 
Meetings Law is not in my view applicable to town zoning 
boards of appeals. I have enclosed copies of the decision 
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John Holden Adams, Esq. 
November 30, 1981 
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rendered in Matter o·f Katz [Sup. Ct., Westchester Cty., 
NYLJ, June 25, 1979). It is important to point out that 
the Katz case was argued twice due to the confusion caused 

'by O~e Countt Publications regarding quasi-judicial 
proceedings. Te court in Katz, however, spefically 
distinguished the status ofacity zoning board of appeals 
such as that dealt with in Orange County Publications and 
town zoning boards of appeals. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

cc: George Braden 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Leighton B. Wilklow 
Superintendent 
Barker Central School 
1628 Quaker Road 
Barker, NY 14012 

'!'he staff of the committee on Public Access to Records is 
authorized to issue advisor o inions. The ensuin staff 
advisor o inion is based so el u on the facts resented 

ence. 

Dear Mr. Wilklow: 

I have received your thoughtful lette~ of Nove$er 
19 and appreciate your interest· in compliance with the 
Open Meetings Law. 

According to your letter, the Pres.ident of the Board 
of Education of the Barker Central School District oon
tacted the District's appointed attorney and informed him 
that she had, by means of a series of telephone conversa
tions, obtained the necessary votes from members of the 
Board to remove him as the District's attorney .. The 
President of the ~rd apparently requested that the attor
ney resign, but he refused. Two days later, the Board 
considered the issue during an executive session.and, at 
that time, it became apparent that the statement made by 
the President of the Board to the attorney was a mis
interpretation of the discussions that she held by tele
phone with members of the Board. 

You have expressed concern that, as you analyze the 
intent of the Open Meetings Law, its purpose is to require 
members of public bodies to deliberate together, as bodies, 
and not to reach determinations by means of telephone calls 
or contacts made on an individual basis prior to meetings • 

In this regard, you have asked for my opinion on 
the subject. 
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Leighton B. Wilklow 
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I agree with your view of the Open Meetings Law. 
While there is nothing in the Law that would preclude two 
members of a public body from conferring by telephone, 
a series of telephone calls by one member with all of the 
others upon which a decision might be based would in my 
view violate the spirit if not the letter of the Law. 

The ensuing comments are based upon both technical 
and philosophical perspectives of the Open Meetings Law. 

From a technical point of view, it is noted that 
the definition of "public body" appearing in §97(2) of 
the Open Meetings Law refers to entities that are required 
to conduct public business by means of a quorum. In this 
regard, the term "quorum" is defined in S41 of the General 
Construction Law, which has existed for decades. The 
cited provision states that: 

•rw]henever three or more public offi
cers are given any power or authority, 
or three or more persons are charged 
with any public budy to be performed 
or exercised by them jointly or as a 
board or similar body, a majority of 
the whole number of such persons or 
officers, at a meeting duly held at a 
time fixed by law, or by any by-law 
duly adopted by such board or body, 
or at any duly adjourned meeting of 
such meeting, or at any meeting duly 
held upon reasonable notice to all 
of them, shall constitute a quorum 
and not less than a majority of the 
whole number may perform and exercise 
such power, authority or duty. For 
the purpose of this provision the words 
'whole number' shall be construed to 
mean the total number which the board, 
commission, body or other group of 
persons or officers would.have were 
there no vacancies and were none of 
the persons or officers disqualified 
from acting". 

Based upon the language quoted above, a public body cannot 
carry out any of its powers or duties unless it conducts 
a meeting duly held upon reasonable notice to all the mem
bers. As such, it is my view that a public body should 
deliberate and has the capacity to act only during duly 
convened meetings. · 
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Leighton B. Wilklow 
November 30, 1981 
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Moreover, 597(1) of the Open Meetings Law defines 
•meeting• to mean •the official convening of a public body 
for the purpose of conducting public business". In my 
opinion, the term •convening" means a physical coming to
gether. Further, based upon an ordinary dictionary defi
nition of "convene•, that term means: 

•1. to summon before a tribunal: 

2. to cause to assembly syn see 
"SUMMON• (Webster's Seventh New 
Collegiate Dictionary, Copyright 
1965). 

In view of the ordinary definition of "convene", I believe 
that a •convening• requires the assembly of a group in 
order to constitute a quorum of a public body. 

I would also like to direct your attention to 
the legislative declaration of the Open Meetings Law, S95, 
which states in part that: · 

"[I]t is essential to the maintenance 
of a democratic society that the pub
lic business be performed in an open 
and public manner and that the citizens 
of this state be fully aware of and 
able to observe the performance of pub
lic officials and attend and listen to 
the deliberations and decisions that 
go into the making of public policy". 

While the subject matter at issue could in my opinion be 
properly discussed during an executive session [see Open 
Meetings Law, S100(1) (£)], as you are aware, a public body 
m~st convene an open meeting before it may enter into an 
executive session. Discussions of an issue with all the 
members prior to a meeting would in my opinion negate 
any capacity of the public to "be fully aware of" and be 
"able to observe the performance of public officials ••• " 

Lastly, from a philosophical perspective, I would 
conjecture that public bodies were created by the Legis
lature in an attempt to enable a group of individuals 
having different points of view to deliberate.collectively 
in an effort to reach a better decision that could be 
reached by a single individual. As such, I believe that 
conducting public business by means of a series of ex 

1arte telephone communications would not only violate the 
ntent of the Open Meetings Law, but also the purpose €or 

which public bodies were created. 
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I hope that~ have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Penelope K. Frontuto 
 

 

The staff of the Committee on Public Access to Records is 
authorized to issue advisory opinions. The ensuing staff 
advisory opinion is based solely upon the· facts pr-esented 
in your correspondence. 

Dear Ms. Frontuto: 

I have received your letter of November 11. Please 
accept my apologies for the delay in response. 

According to your letter, the Palmyra Village Board 
of Trustees scheduled a special meeting to begin at 6:30 
p.m. on Octob.er 13. Seve.cal residents who planned to attend 
the meeting arrived earlier than the scheduled time and 
found the door to the Village office closed. In the Vil
lage office were the Mayor, four other members of the 
Board and the Board's attorney. At 6:35, a member of the 
public knocked on the door, which was opened by James 
DePoint, a member of the Board of Trustees, and asked 
whether a meeting would indeed be held as scheduled. Mr. 
DePoint replied in the negative. When asked whether an 
executive session was be'il'lg '.held, Mr. DePoint again an
swered in the negative but added that "we are having a dis
cussion with the door closed". Shortly thereafter, a 
member of the Board left the office, and several residents 
entered. Mayor Wilson called a meeting to order. Appar
ently, the discussion behind closed doors involved matters 
leading to the hiring of a Village employee. 

You wrote that it is your understanding that an 
executive .session may be conducted only after an open 
meeting has been convened and that a motion to enter into 
an executive session should be made in public. You also 
indicated that it is your belief that the term "meeting" 
is defined to include any situation in which "a quorum of 
a public body gathers for the purpose of discussing public 
business". 
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You have asked for an advisory opinion with respect 
to the situation that you described. 

It is noted at the outset that I agree with your 
contentions. 

In terms of background, more than three years ago, 
the state's highest court, the Court of Appeals, rendered 
an expansive interpretation of the definition of "meeting". 
In brief, in Oran e Count Publications, Divi•sion of Ottowa 
News a ers, Inc. v. Counci e Cit o New ur 
AD 09, a 'd 5 NY 2d 9 9 8 , the Court of Ap-
peals held that the definition of "meeting" encompasses 
any situation in which a quorum of a public body convenes 
for the purpose of discussing public business, whether or 
not there is an intent to take action, and regardless of 
the manner in which a gathering may be characterized. 
Therefore, based upon the facts as you presented them, it 
appears that the unscheduled gathering from which members 
of the public were excluded constituted a "meeting" subject 
to the Open Meetings Law that should have been preceded by 
notice given in accordance with §99 of the Law. 

In addition, as you intimated, the phrase "executive 
session" is defined by §97(3) of the Law to mean a portion 
of an open meeting during which the public may be excluded. 
Moreover, §100{1) states in relevant part that: 

"[UJpon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys ••• " 

In view of the language quoted above, I believe that a 
public body must accomplish three conditions before it may 
enter into an executive session. Specifically, a motion to 
enter into an executive session must be made during an open 
meeting, the motion must identify in general terms the 
subject sought to be considered during the executive se·s
sion, and a vote carrying the motion to enter into an 
executive session must be accomplished during an open 
meeting. 
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Lastly, it is noted that in spite of the fact that 
there may have been violations of the Open Meetings Law, 

.the subject matter under discussion could likely have been 
considered appropriately during an executive session. In 
this regard, I direct your attention to §100(1) (f) of the 
Law, which states that a public body may enter into an 
executive session to discuss: 

" •• ~the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation ••• " 

Since the issue apparently dealt with matters leading to 
the appointment of a particular person, an executive ses
sion could likely have been held in compliance with the 
Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

NiJ:-s.t:.,-
Robert J. Freeman 
Executive Director 

cc: Village Board of Trustees 
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Law, a public body may enter into an executive session 
[see Open Meetings Law, §100(1) (a) through (h)]. 

Perhaps most relevant to your inquiry is §100(1) 
(e) of the Open Meetings Law, which states that a public 
body may enter into an executive session to discuss: 

"collective negotiations pursuant 
to article fourteen of the civil 
service law ... " 

It is noted that the reference to Article 14 of the Civil 
Service Law pertains to what is commonly known as the 
"Taylor Law". In my opinion, the topic that you identi
fied would not fall within the scope of the exception for 
executive session quoted above. 

Although the issue of selection of a bargaining 
representative for the District relates to collective 
bargaining, I do not believe that it would constitute 
collective bargaining negotiations under the Taylor Law. 
Further, from my perspective, the Open Meetings Law is 
based largely upon the principle that a public body is 
required to deliberate in public, unless the deliberations 
would in some manner "damage" some governmental process 
or individual. In cases in which damage would arise, 
there is invariably a ground for executive session that 
may appropriately be asserted. Conversely, when dis
cussions would not adversely affect a public body in the 
performance of its duties or an individual, as a general 
rule, deliberations must be open. 

In the case of collective bargaining negotiations, 
I believe that §100(1) (e) exists in order to enable public 
bodies to discuss collective bargaining negotiations and 
·their strategies, for example, without the presence of 
the general public, which might include its adverseries 
at the bargaining table. In short, if a collective 
bargaining unit could be aware of all that is known to 
the District and its negotiators, the District could be 
placed at a disadvantage at the bargaining table. 

Unless I am mistaken, a discussion Qf the selec
tion of the District's bargaining representatives would 
not result in the harm envisioned by §100(1) {e) of the 
Open Meetings Law. 

I .. 
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There may, however, be another ground for executive 
session that could be applicable. Specifically, I direct 
your attention to §100(1) (f), which permits a public body 
to convene an executive session to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the-appointment, employ
ment, promotion, demotion, disci
pline, suspension, dismissal or re
moval of a particular person or 
corporation ..• " 

In my opinion, if the discussion involves a policy con
sideration (i.e., should the District employ its own 
resources, or seek resources outside the District), the 
discussion would not pertain to a "particular person" 
and should, therefore, be open to the public. If, on 
tne other hand, the Board seeks to review the qualifi
cations or experience of a particular individual, it 
would appear that §100(1) (f) could be cited as a basis 
for entry into executive session. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jrn 

Sincerely, 

~* s. IN-----.. 
Robert J. Freeman 
Executive Director 
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Penelope K. Frontuto 
 

 

The staff of the Committee 'on Public Acc·ess· to Re·cords is 
authorized to issue advisor o inions. The ensuin staff 
a v1.sory opinion is ase sole y upon the facts presente 
in your correspondence. 

Dear Ms. Frontuto: 

~ I have received your letter of November 29 in which 
you requested an advisory opinion under the Open Meetings 
Law. 

Your first area of inquiry concerns the process by 
which procedures were developed regarding public partici
pation at meetings by the Board of Trustees of the Village 
of Palmyra, as well as the procedures themselves. As I 
indicated to you in previous correspondence, the Open 
Meetings Law is silent with respect to public participation. 
Consequently, although general advice was given in a recent 
letter to you regarding the means by which public partici
pation might be p~rmitted, I believe that it is beyond the 
scope of· both the Open Meetings Law and my authority to 
provide advice regarding the speci fic issues that you 
raised on the subject of public participation. Therefore, 
I -regret that I cannot provide · speci fic advice in that area 
of inquiry. 

Your second question involves what a citizen can do 
when he ·.'or she believes that minutes of a meeting are in
correct, but nonetheless approved by a public body. In a 
related vein, you you asked what may be done to ensure the 
completeness of the minutes of a public body . 

Here I direct your a t tention to SlOl of the Op~n 
Meetings Law. It is emphasized t r.at the citec'l provision 
provides what may be character i zed to be minimum require~ 
ments concerning the contents of minutes, Clearly minutes 
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need not consist of a verbatim transcript: on the contrary, 
minutes are required to consist of a record or summ.ary of . 
what might be characterized as the ·"highlights" of a meeting. 
Specifically, §101(1) states that: 

"Minutes shall be taken at all op~n 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and 
any other matter formally voted upon 
and the vote thereon". 

It is also important to point out, as a general 
rule, a public body may take action during a properly con
vened executive session, so long as the action does not 
involve the appropriation of public monies, in which case 
action must be taken during an open meeting. In this . 
regard, §101(2) concerning minutes of executive sessions 
states that: 

"Minutes shall be taken at executive 
sessions of any action that is taken 
by formal vote which shall consist of 
a record or summary of the final deter
mination of such action, and the date 
and vote thereon: provided, however, 
that such summary need not include 
any matter which is not required to 
be made public by the freedom of 
information law as added by article 
six of this chapter". 

In my view, minutes of executive sessions are required to 
be taken only when action is taken during an executive 
session. Further, if, for example, a public body merely 
deliberates during an executiv~ .session but takes no action, 
m1nutes need not.in my opinion be compiled. 

In terms of ensuring that minutes are accurate, 
again, §101 of the Open Meetings Law provides minimum 
requirements concerning the contents of minutes. In addi
tion, I believe that a member of the public may tape record 
open meetings and, as such, maintain for himself or herself 
a record of what may have transpired at a meeting [see 
People v. Ystue·ta, 418 NYS 2d 508 (1979}] . That record 
might be used as a basis for comparing minutes with ~he 
deliberations conducted at a meeting. 
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Lastly, I would like to point out that the Open 
Meetings Law as amended contains specific time limits for 
the preparation and public availability of minutes~ Sec
tion 101 (3)" of the Law requires that minutes of open meetings 
be compiled and made available within two weeks of such 
meetings, and that minutes of action taken during exe.cutive . 
sessions must be compiled and made available within one 
week of the executive sessions. Prior to the effective. 
date of §101(3), which was October 1, 1979, the Committee 
transmitted a memorandum to all public bodies in antici
pation of problems regarding unapproved minutes. For 
example, in many instances, a public body might not meet 
within two weeks and, therefore, might not be able to 
approve or make minutes official. Consequently, it has 
been suggested that in such instances, the clerk or whoever 
is responsible for preparjng -rninutes do so within the 
appropriate time limits- and mark the minutes as "unapproved", 
"non-final", 11 draft", for exa111ple. By so doing, a member 
of the public can learn generally what transpired at a 
meeting, and concurrently, notice is given to the effect 

-that minutes are subject to change. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to c~ntact 
me. 

RJF:ss 

· cc: Mayor Wilson 

Sincerely, 

.Robert J. Freeman 
Executive Director 
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Ms. Therese !1adonia 
The Press Club of 

Long Island 
P.O. Box 103 
Smithtown, NY 11787 

The staff of the Com."llittee on Public Access to Records is 
authorized to i .ssue advisory opinions. The ensuing staff 
advisory opinion. is based solely upon the facts presented 
in your correspondence. 

Dear Ms. Madonia: 

I have received your letter of December 12 in which 
you requested an advisory opinion under the Open Meetings 
Law. 

Specifically, according-to your letter, the Town 
Board of the Town of Smithtown consists of five members, 
three of whom represent a particular political party. 
Those three members apparently met on several occasions 
to discuss the Town's bugdet, without notifying the public 

______ or the remaining two .. m~mbers. During their gatherings, 
you indicated that it was agreedtna-t --a- clepartriiehE -of- fifg---- -· ·--·- ...... __ 

C 

Town and twenty-four positions would be eliminated, thereby 
laying the groundwork for official action to be taken at 
an ensuing regular meeting of the Board. Upon questioning 
the status of the gatherings, you were advised by the Town 
Attorney that they constituted "informal meetings .. that 
fell outside the scope of the Open Meetings Law. You 
have asked whether the gatherings in question constituted 
a meeting subject to the Open Meetings Law. 

I would like to offer the following observations 
and comments regarding your inquiry. 
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As you may be aware, §103(3) of the Open Meetings 
Law exempts political caucuses from the coverage of the 
Law. However, recent judicial determinations indicate 
that the exemption for political caucuses applies only 
to discussions of purely political party business, Con
versely, thoses determinations indicate that discussions 
by a majority of a public body representing a single 
political party regarding matters that would later arise 
at regular meetings fell outside the scope of the exemp
tion for political caucuses and constitute meetings sub
ject to the Open Meetings Law. Specifically, in Sciolino 
v. Ryan, which was decided by the Appellate Division, 
Fourth Department, it was held that the Open Meetings Law: 

" ... encompasses private meetings, 
attended by only a quorum of the 
members of a public entity, at which 
the matters for discussion and P.Ven
tual decision are such as would 
otherwise arise at a public meeting 
(Matter of Britt v. County of Niagara, 
App.Div., 440 N.Y.S.2d 790 [1981]; 
Matter of Oneonta Star Div. of Ottaway 
Newspapers v. Board of Trustees of 
Oneonta School Dist., 66 A.D.2d 51, 
412 N.Y.S.2d 927). It is not necessary 
that an entity have binding authority 
for it to be considered a public body; 
it is within the meaning of the Open 
Meetings Law if its determinations affect 
thepublic and eventually obtain sub
stance in official form (Matter of 
S racuse United Neighbors v, Cit of 
Syracuse, App.Div., 37 N.Y.S,2d _66 

. ·- [.19 81-l}-•-----.-... ., ... ---- --- --------- --- ----· -- -···----- -- -

"[4] The closed sessions of the 
Council's Democratic majority con
$titute meetings within the scope of 
the Open Ueetings Law. A majority 
of the nine-member Council constitutes 
a quorum .(Rochester City Charter, §5-7), 
and it is undisputed that a quorum was 
present at the three closed sessions 
to which petitioners sought admission. 
The decisions of these sessions,the 
legislative future of items before the 
Council, although not bi~ding, affect 
the public and directly relate to the 
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possibility of a municipal matter 
becoming an official enactmsnt. 
To keep the decision making process 
of all but one of the members of 
the Council secret, simply because 
they term themselves a 'majority' 
instead of a 'quorum', allows the 
public to be aware of only legisla
tive results; not deliberations, vio
lating the spirit of the Open Meetings 
Law and exalting form over substance 
(Matter of Syracuse United Neighbors 
v. City of Syracuse, supra). 11 [see 
Sciolino v. Ryan, 440 NYS 2d 795, at 
797-798, AD 2d (1981)]. 

-The court further stated that: 

11 To assure that the purpose of the stat
ute is realized, the exemption for 
political caucuses should be narrowly, 
not expansively,construed. The entire 
exemption is for the 'deliberations of 
political committees, conferences and 
caucuses' (Public Officers Law, §103 
subd. 2), indicating that it was meant 
to prevent the statute from e~tending 
to the private matters of a political 
party, as opposed to matters which are 
public business yet discussed by polit
ical party members. To allow the major
ity party members of a public body to 
exclude minority members, and there-

_____________ _g-rter.__co.nduc..t p_ub.lic_ bus.iness in closed ... _ .. ····--··-----·----
sessions under the guise of a political 

\._ 

caucus, would be violative of the 
statute ••• 11 (id. at 798). 

~.nether case dealt with a situation in which a 
majority of members of a com.~on council representing a 
single political party met to discuss a proposed budget without 
notifying the remaining members. In that case, it was 
also held that the private meetings were held "to dis-
cuss matters of public business rather than matters 
which were purely, or even primarily, political in nature" 
and were, therefore, subject to the Open Meetings Law 
[see In re Cooper, Sup. Ct., Westchester Cty., NYLJ, 
June 8, 1981]. 



( 

Ms. Therese Madonia 
December 18, 1981 
Page -4-

Due to the similarity of the facts that you des
cribed and those presented in both Sciolino and Coo~er, 
supra, it would appear that the gatherings in question 
were "meetings" subject to the Open Meetings Law. 

Moreover, assuming that the exemption for political 
caucuses would not have been applicable, I do not believe 
that a characterization of the gatherings in question as 
11 informal meetings" would remove them from the scope of 
the Open Meetings Law. · As stated by the Appellate Division 
in Orange County Publications v. Council of the City of 
Newburgh: 

"[W]e agree that not every assembling 
of the members of a public body was 
intended to be included within the 
definition. Clearly casual encounters 
by members do not fall within the 
open meetings statutes. But an in
formal 'conference 1 or 'agenda session' 
does, for it permits 'the crystalliza
tion of secret decisions to a point 
just short of ceremonial acceptance' •.. " 
[60 AD 2d 409, at 416, aff 1 d 45 NY 2d 
947 (1978)]. 

In sum, in vie'I:! of the judicial interpretations of 
the Open Meetings Law cited above, it appears that the 
gatherings to which you made reference constituted "meet
ings" subject to thA Open neetings Law in all respects. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me . 

RJF: jm 

cc: Town Board 

. ~¼> .fl".-
Robert J. Freeman 
Executive Director 

.. 
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Merrill E. Trefzer 
 

 

OM L-A-o~ ?o 1 
162 WASHINGTON AVENUE, ALBANY. NEW YORK 12231 

(518} 474-2518, 2791 

December 28, 1981 

The staff of the Committee on Public Acc·e-ss to Recor<ls - is 
authorized to· issue advisory opinions. •The ensuing staff 
advisor o inion is based u on the facts resented 
in your correspon ~nee. 

Dear Mr. Trefzer: 

I have received your letter of December 14. Please 
accept my apologies for the delay in response, which, I am 
pleased to report, was due to the birth of a son~ 

You have raised questions regarding a gathering held 
by the Orchard Park Board of Education and the District's 
Conunittee on the Handicapped. You wrote that the members 
of the Board of Education attended a meeting of the ·com
mittee on the Handicapped at the invitation of the Committee 
to discuss the functions of the Committee. You wrote 
further that public notice of the meeting was not given by 
the District. 

Your questions involve whether the gathering in 
question should have been a "public meeting''.-

1 
and if there is 

any distinction in terms of the coverage of the Open Meet-
- ings Law with respect to whether the Board or the Committee 

called the meeting. 

I would like to offer the following observations with 
respect to your questions. 

First, perhaps most importantly is the scope 
of "public body", which is defined in §97(2) of the Open 
Meetings Law to in.elude: 
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_ " .•• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two 
or more members, performing a govern
mental function for the state· or for 
an agency or department thereo~, or 
for a public corporation as defined in 
section sixty-six of the general con
struction law, or committee or sub
committee or other similar body of 
such public body". 

While questions often arose under the original Open t1eetings 
Law enacted in 1977 concerni~g the application of the Law 
to committees, subcommittees and advisory bodies, amend
ments to the Law that became effective on October 1, ~979, 
in my view removed those problems of interpretation. Under 
the original statute, the definition of •rpublic body" made 
reference to entities that could "transact" public business. 
As such, it was contended by many that only governing 
bodies, such as boards of education, and not committees, 
which may have no authority to take final action, were 
covered by the Law. The amended definition, however, re
placed the word "transact" with "conduct" and, in addition, 
makes specific reference to committees, subcommittees and 
similar bodies. In view of the alterations in the defini
tion of "public body", I believe that it is clear that both 
t.~e Board of Education and the Committee on the Handicapped 
are public bodies subject to the Open Meetings Law in all 
respects. 

Assuming that a quorum of either or both the Board 
of Education or the Committee on the Handicapped convened 
for the purpose of discussing public business, such a 
gathering would in my view have constituted a "meeting" 

. subject to the Open Meetings Law [see attached Open Meetings 
Law, §97(1), definition of "meeting"]. 

Second, if there was a quorum of both public bodies 
present, I believe that the joint gathering . of two public 
bodies would be subject to the Open Meetings Law. In 
this r~gard, an Appellate Division decision indicated that 
joint meetings of public bodies are subject to the Open 
Meetings Law in all respects [ see Oneonta Sta·r Division of 
Ot toway Newspapers, Inc. v. Bo·ard of T·ru·s tees ·of 'One-o·n-ta 
School District, 66 Ad 2d 51]. ' 
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• 

Third, assuming that the gathering in question was 
a meeting of one or more public bodies, it should have 
been preceded by notice given in accordance with §99 of 
the Open Meetings Law. Section 9?(1) concerning meetings 
scheduled at least a week in advance requires that notice 
be given to the news media (at least two) and to the public 
by means of posting in one or more designated, conspicuous 
public locations not less than seventy-two hours prior to 
such meetings. Section 99(2) concerning meetings scheduled 
less than a week in advance requires that notice be given 
in the same manner as prescribed in §99(1) "to the extent 
practicable" at a reasonable time prior to such meetings. 
Therefore, I believe that notice must be given prior to 
all meetings, whether regularly scheduled or otherwise. 

And lastly, in terms of the substance of the dis
cussion, if indeed the Committee and the Board met to• 
discuss the functions of the Committee, it does not appear 
that any ground for closing the meeting could appropriately 
have been cited. As you are aware, the Open Meetings Law 
contains eight grounds for executive session, none of which 
would in my opinion have been appropriate for closing the 
meeting based upon the facts that you presented. 

It is also noted that a committee on the handi
capped may often close its meetings by means of another 
provision of the Open Meetings Law. Specifically, §103(3) 
of the Open Meetings Law indicates that the Law does not 
apply to matters that are made confidential by federal or 
by state law. If, for example, the records of a particular 
handicapped student were being reviewed, such a discussion 
would in my opinion be exempt from the Open Meetings Law, 
because the records are required to be kept confidential 
under federal law. However, the exemption could not in 
my view have appropriately been cited if the discussion 
dealt with the functions of the Committee and not any 

. particular student. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

~ \ -~ . C 
1 . .r ·.~-tv . ?" f'~ 

Robert J. Freeman 
Executive Director 

cc: Committee on the Handicapped 
Board of Education 
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General Counsel 
NYC Transit Authority 
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December 30, 1981 

The staff of the Committee on Public Access to Records is 
authorized to issue advisory opinions. The ensuing staff 
advisory opinion is based solely upon the facts presented 
in your correspondence. 

Dear Mr. Bernard: 

I have received a copy of your letter sent to Gene 
Russianoff of the New York Public Interest Research Group 
written in response to his letter addressed to you of 
December 14. As you are aware, Mr. Russianoff requested 
an advisory opinion from this office regarding the conduct 
of the meeting held by the Board o f the New York City 
Transit Authority on December 11. 

Having reviewed the materials and discussed the 
matter with Mr. Russianoff, it appears that the Board 
acted in great measure in compliance with the Open Meet
ings Law. As you indicated to Mr. Russianoff, the chairman 
of the Board advised the members of his wis h to enter into 
an executive session following a discussion of the last 
item on the ag~nda for the open portion of the meeting. 
You wrote further that "[WJhile a show of hands was not 
requested, the members had the opportunity to voice their 
objection to the conduct of the executive session if they 
chose to do so". 

While I cannot disagree with the legality of its 
action, and perhaps I am being O\Terlytechnical, perhaps it 
would be preferable for the Board in the future to follow 
more closely the p rocedure prescribed in §100(1) 0£ the 
Law prior to e ntry into executive session. The .cited 
provision states in relevant part that: 
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"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursaunt to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes 
only, provided, however, that no 
action by fprrnal vote shall be taken 
to appropriate public moneys ... " 

Again, while it could be inferred that a vote to enter 
into an executive session was effectively accomplished, 
controversies might be avoided if the Board were to engage 
in a more formal vote prior to entry into executive ses-
sions. • 

I hope that I have been of some assistance. Best 
wishes for a happy new year. 

RJF:ss 

cc: Gene Russianoff 

Sincerely, 

Robert J. Freeman 
Executive Director 
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December 30, 1981 

The staff of the Committee on Public Access to Record~· is 
authorized to issue advisory opinions. The ensui•ng staff 
advisor o inion is based solel, u on the facts resented 

Dear Mr. MacDonald: 

I have received your letter of December 17. Please 
accept my apologies for the delay in response, which, I am 
pleased to report, was due to the birth of a son. 

You have raised a nunber of questions regarding the 
implementation of the Open Meetings Law, and I will attempt 
to respond to each. 

First, you asked whether a school hoard's obligation 
to provide notice to the news media prior to special meet
ings extends only to a designated "official newspaper", or 
whether such an obligation would be applicable to other 
news organizations that usually cover board proceedings. 
In a related vein, you asked whether if, for example, five 

· news organizat:j..ons generally" cover board meetings, it is 
reasonable to ask the board that all five be notified prior 
to special meetings, "even those called on short notice". 

In this regard, I would like to direct your atten
tion to §99 of the Open Meetings Law pertaining to notice. 
Section 99(1) concerns meetings scheduled at least a week 
in advance and requires that notice be given to the news 
media and to the public by means of posting in one or more 
designated, conspicuous public locations not less ~ban 
seventy-two hours prior to such meetings. Section 99(2) 
pertains to meetings scheduled less than a week in advance 
and requires that notice be given to the news media and the 
public in the same manner as prescribed in subdivision (1) 
"to the extent practicable" at a reasonable time prior to 
such meetings. 
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In view of the foregoing, if a school board has 
designated an "official newspaper" for the purpose of 
publishing notice, I do not believe that notice given to 
that newspaper alone would cornpiy with the Open Meetings 
Law. As stated above, §99 requires that notice be given 
to the news media, which is plural, and, . therefore, would 
involve notice given to at least two news media organiza
tions. There is nothing, however, in the Law that would 
require a public body to provide notice to more than two 
news organizations. Nevertheless, if a number of news 
media organizations routinely cover meetings of a particular 
public body, I can envision no reason why the public body 
would not be willing to provide notice to each organiza
tion that has requested notification prior to meeti~gs. 

I would also like to point out that §99(3) of the 
Open Meetings Law specifically states that a public body 
need not pay to place a notice of a meeting in a newspaper, 
as in the case of a legal notice. As such, the notification 
to a number of news media organizations would not in my 
view impose any financial constraints upon a public body. 

Your second question pertains to the right to obtain 
notice prior to so-called "work sessions", "study sessions" 
and similar gatherings during which "no formal votes are 
planned". 

When the Open Meetings Law went into effect in 1977, 
you might recall that the key question that constantly 
arose dealt with the scope of the definition of "meeting". 
Specifically, due to the lack of clarity of the definition, 
many public bodies convened "work sessions" and other 
gatherings similarly described and contended that those 
gatherings were not meetings on the ground that there was 
no intent to take action. Nevertheless, in response to a 
challenge to a closed so-called "work session", tJ1e state's 
highest court, the Court of Appeals, held that any gathering 
of a quorum of a public body for the purpose of discussing 
public business constitutes a "meeting" subject to the Open 
Meetings Law in all respects, whether or not there is an 
intent to take action and regardless of the manner in which 
a gathering may be characterized [see Orang·e Coun·ty- Publi- · 
cations, Divi·sion of Ottoway Newspapers, Inc. v. co·unc'il of 
the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 
(1978)]. ?',.oreover, the definition of "meeting" appearing 
in §97(1) of the Law was amended in 1979 in a manner con
sistent with the Court of Appeals' decision. 
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In view of the foregoing, I believe that the re
sponsibility of a public hody to provide notice prior to 
a "work session" is the same as in the case of a meeting 
during which there is an intent to take action. 

Your third question involves the right to obtain 
notice prior to "special meetings that are expected to 
consist primarily of executive sessions for legitimate 
reasons". As indicated previously, notice is required to 
be given in accordance with §99 of the Law prior to all 
meetings, even if the discussions to be conducted during 
meetings could likely be held in substantial part duri~g 
executive sessions. 

I would also like to point out that, in a technical 
sense, a public body cannot in my opinion schedule an• 
executive session in advance of a meeting. Here I direct 
your attention to §97(3) of the Open Meetings Law, which 
defines "executive session" to mean a portion of an open 
meeting during which the public may be excluded. Further, 
§100(1) of the Law states in relevant part that: 

"[U]pon a vote of its total membership, 
taken in an open meeting pursuant to 
a motion identifying the general area 
or areas of the subject or subjects to 
be considered, a public body may con
duct an executive session for the 
below enumerated purposes only, 
provided, however, that no action 
by formal vote shall be taken to 
appropriate public moneys ... " 

In view of the language quoted above, it is clear that a 
public body cannot enter into an executive session until 

-an open meeting has been convened. Moreover, in order to 
enter into an· executive session, the procedural steps 
prescribed by §100(1) must be accomplished during an open 
meeting. Therefore, it is clear that an executive session 
is not separate and distinct from an open meeting but 
rather is a portion thereof. 

The fourth question is whether you are "on solid 
ground in asking that notification of a special meeting be 
made by telephone to our office to avoid the possibility 
that a notice sent .by mail might not arrive on time". 
As stated earlier, §99(2) concerning meetings scheduled less 
than a week in advance requires that a public body give 
notice "to the extent practicable" at a reasonable time 
prior to such meetings. In my view, the quoted language 
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comply with the Law. Concurrently, I believe that the 
interpretation of §99(2) is based upon an intent to enable 
the news media and the public to _receive notice prior to 
special or "emergency" meetings. Therefore, if a meeting 
is scheduled on short notice and it could not be assumed. 
that notice provided by mail would reach the recipient at 
a reasonable time prior to the meeting, I believe that the 
method of reasonably carrying out §99(2) would of necessity 
involve a quicker communication, such as a telephone call, 
for example. 

Your last question deals with the potential penal
ties that may be invoked when violations of the Open Meet
ings Law occur. Section 102 of the Open Meetings Law 
states in part that action taken in violation of the Open 
Meetings Law may be nullified by a court. Your quest-.i..on 
is whether such action ·may also be taken "if an action was 
planned or only discussed at a meeting held without proper 
notice and then voted upon at a meeting called with proper 
notice". In all honesty, I could only conjecture as to 
the answer. Section 102 of the Open Meetings Law provides 
a court with discretionary authority to make null and void 
action taken in violation of the Open Meetings Law in whole 
or in part, "upon good cause shown". There are no judicial 
determinations of which I am aware that specify what a 
showing of "good cause" must involve. If, however, it 
could. be demonstrated that action taken at an open meeting 
preceded by meetings tainted with violations of the Open 
Meetings Law which may have resulted in different conclu
sions had the meetings been held in compliance with the 
Law, I do not believe that it would be inconceivable for 
a court to take the drastic action envisioned by §102. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF: ss 

Sincerely, 

Robert J. Freeman 
Executive Director 




