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Mr. Herbert H. Klein 
Town Clerk 
Town of Boston 
8500 Boston State Road 
Boston, New York 14025 

Dear Mr. Klein: 

I have received your letter of December 11 and 
thank you for your comments. 

Your letter concerns access to a form sent to an 
assessor that provides notification of the sale or trans
fer of ownership of real property. You stated that you 
were surprised that the forms are not available for public 
inspection, particularly in view of the fact that govern
ment appraisers often need the information found on the 
forms in order to perform their official duties. 

I agree with your contention that it may appear 
to be inappropriate to withhold the forms in certain 
cases such as those that you described. However, the 
direction given on the back of the form that you sent 
is based upon a new provision of the Real Property Tax 
Law. Specifically, §574(5) of the Real Property Tax 
Law, which became effective on November 1, 1980, states 
that: 

11 [Fl orrns or reports filed pursuant to 
this section or section three hundred 
thirty-three of the real property law 
shall not be made available for public 
inspection or copying except for pur
poses of administrative or judicial 
review of assessments in accordance 
with rules promulgated by the state 
board. 11 
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In view of the language quoted above, it is clear that the 
forms in question can be made available only"for purposes 
of administrativ-e or judicial review of assessments ••• " 

It is noted that I have discussed the matter with 
a representative of the Office of Counsel of the State 
Division of Equalization and Assessment. He informed me 

·that there have been numerous complaints regarding the 
restrictions imposed by §574(5). At this juncture, based 
upon our conversation, it appears that the only means of 
redress would involve the enactment of legislation broaden
ing the uses of the form or repealing the new provision 
in its entirety. If you feel strongly that the provision 
in question is inappropriate, it is suggested that you 
express your points of view to your assemblyman or state 
senator. · 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jrn 

Sincerely, 

~~j,f~ 
Robert J. Freeman 
Executive Director 
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Mr. Philip C. Sweet 
Records Access Officer 
County of Nassau 
Office of Consumer Affairs 
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Mineola, NY 11501 

Dear Mr. Sweet: 

January 2, 1981 

I have received your letter of December 10 and 
thank you for your interest in complying with the Freedom 
of Information Law. 

You have raised a series of questions which deal 
in great measure with personal privacy. 

In view of the issues raised, it is noted at ·t.he 
outset that the Freedom of Information Law provides that 
all records are available, except those records or por
tions thereof that fall within one or more grounds for 
denial appearing in §87(2) (a) through (h) of the Law. 
Perhaps most relevant under the circumstances is .§87 (2) 
(b), which provides that an agency may withhold records 
or portions thereof when disclosure would result in "an 
unwarranted invasion of personal privacy." 

It is often difficult to provide specific guidance 
with respect to privacy, ~or the standard in the Law is 
fle~ible. In some instances, subjective judgments must 
be made. For example, while one reasonable person might 
view a record and determine that disclosure would result 
in an "unwarranted" invasion of personal privacy, it is 
possible that an equally reasonable person might deterrnfne 
that disclosure of the same record would result in a "per
missible" invasion of personal privacy. 
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Nevertheless, at this juncture, seyeral judicial 
determinations concerning the privacy provisions of the 
Freedom of Information Law have been rendered, and the 
advice provided in the ensuing paragraphs will be based 
largely upon those determinations and direction given by 
other provisions of law. 

Your first question is whether a consumer is entitled 
·to inspect complaints filed with the County against a 
vendor, including the names and addresses of the complain
ants. 

In this regard, it has consistently been advised 
that the substance of a complaint is available, but that 
any identifying details regarding a complaint may• be with
held on the ground that disclosure would result in an un
warranted invasion of personal privacy. In determining 
the extent to which privacy should be protected, several 
courts have viewed privacy in ternis of the relevance of 
particular aspects of a record to an agency. For instance, 
in cases .. concerning public employees, it has generally 
been held that records pertaining to public employees are 
available when the records relate to performance of their 
official duties. In such cases, the courts have found that, 
since.public employees have a greater duty to be account
able to the public than any other identifying group, dis
closure would result in a permissible rather than an un
warranted invasion of personal privacy {see e.g., Farrell 
v. Village Board of Trustees, 372 NYS 2d 905 (1975, 
Gannett Co. v. County of Monroe, 59 AD 2d 309 (1977), 
aff 1d 45 NY 2d 954 (1978), Montes v. State, 406 NYS 2d 
664 {court of Claims, 1978}; and Steinmetz v. Board of 
Education, ~ast Moriches, sup. ct., Suffolk.Cty., NYLJ, 
October 30, 1980]. Contrarily, if a record has nO rele
vance to the manner in which a public employee performs 
his or her official duties, it may be withheld on the 
ground that disclosure would indeed result in an unwarranted 
invasion of personal privacy {see Matter of Wool, Sup. Ct., 
Nassau Cty., NYLJ, November 22, 1977). 

In the case of a complaint submitted by a member 
of the public to an agency, I believe that the only grou~d 
for denial could be §87(2) (b). In terms of relevance to 
the agency, from my perspective, the question that an 
agency raises when it receives a complaint i~s -whether, 
or not the co.mpla±nt has merit; the identity of a com-
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plainant is largely irrelevant to the performance of its 
duties. As such, it is reiterated that, in xrrJ view, the 
substance or nature of a complaint should be made avail
able, while any identifying details concerning the com
plainant may be deleted based ~pon §87(2) (b) of the Free
dom of Information Law5 

Your second question concerns access by~ third 
'party to the stenographic transcript of an administrative 
hearing, such as a home improvement revocation. If I 
understand your question correctly, you are referring 
to a hearing concerning the revocation by the County of 
a license of a person or fi:rrn engaged in some sort of 
commercial activity. 

Again, I direct your atten"tion to the privacy pro
visions of the Law. In the course bf a hearing, witnesses 
may be called to testify, for instance. In such cases, 
it is possible that identifying details might justifiably 
be deleted on the ground that disclosure would result in 
an unwarranted invasion of personal pri~acy. 

There is another ground for denial which indicates 
that portions of a stenographic record, if not the entire 
record, except identifying details, might be available. 
Specifically, §87(2) (g) of the Freedom of Information Law 
states that an agericy may withhold records that: 

nare inter-agency or intra-agency 
materials which are not: 

i~ statistical or factual tabu
lations or data: 

ii. ,instructions to staff that 
affect the public; or 

iii. final agency policy or de
terminations.~.• 

The provision quoted above contains what in effect is a 
double negative. Stated differently, although inter
agency or intra-agency materials may be withheld, portions 
of such materials consisting of statistical or factual 
data, instructions to staff that affect the public, or 
final agency policy or determinations within such mater
ials must be made available. 
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Under the circumstances, since a transcript is 
created by an agency, it could be characterized as l'intra
agency" material. However, to the extent that it contains 
"statistical or factual tabulations or data.", i.e. statis
tical or factual information, it would be available. I 
would conjecture that much of the information found in a 
transcript of a hearing could be characterized as factual 
-information that would be available, except to the extent 
that disclosure would result in an unwarranted invasion 
of personal privacy. 

It is emphasized, however, that there may be other 
provisions of law that affect rights of access to records 
of hearings. For instance, various provisions of law, 
including the Social Services Law, the Tax Law and the 
Labor Law, require confidentiality of records. The trans
cript of a fair hearing conducted by a department of social' 
services would be confidential under §136 of the Social 
Services Law, which provides that records identifiable to 
an applicant for or a recipient of public assistance must 
remain confidential. Other provisions of law ;t:mpose 
similar restrictions upon disclosure. However, in the 
context of your question, I could not direct you to stat
utory provisions requiring confidentiality without· greater 
information regarding the ·nature of a particular hearing. 

Your third question concerns the violations of 
supermarkets, gasoline retailers, etc. issued by the County 
Weights and Measures Division under Article 16 of the 
Agriculture and Markets Law. 

I have reviewed the provisions of the Agriculture 
and Markets Law that you cited and have found no language 
that would preclude disclosure of records of violations. 
Consequently, rights of access are determined by the 
Freedom of Information Law. 

In my opinion, records reflective of the issuance 
of violations are available, for they represent 11 final 
determinations II and, therefore-, would be accessible under 
§87 (2) (g) (iii). Further, I would assume that records con
cerning violations would be available from a variety of 
sources. For instance, an agency that collects fines would 
likely be required to make an accounting of the monies 
that it acquires through fines. In additien, assuroing 
that records of violations are transmitted to the Depart
ment of Agriculture and Markets, the records would be 
likely available from that Department under §23 of the 
Agriculture and Markets Law. In relevant part, the cited 
provision states that: 
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"[AJ 11 proceedings, docume_nts, papers 
and records filed or deposited with. 
the department relating to mat'ters 
within its jurisdiction and powers 
shall be public records .•• 11 

Your last question concerns weights, measures and 
home improvement violations that are criminal in nature· 
•and that have been forwarded to the Office of the District 
Attorney. In some cases, the violations might be adjudi
cated, settled by agreement, or otherwise disposed of. 

There may be several provisions of law that would 
be applicable to the situations that you described. For 
example, §87(2) (e) of the Freedom of Information Law en
ables an agency to withhold records compiled for law en
forcement purposes under certain specified circumstances. 
Therefore, perhaps that provision could be .cited as a 
basis for withholding in some situations. If, for 
example, charges are dismissed in favor of the accused, 
the arrest and related records may be sealed under the 
provisions of §160.50 of the Criminal Procedure Law. 

In other cases, it is likely that records would 
be available from a court clerk. Specifically, §255 of 
the Judiciary Law states that: 

11 [A] clerk of a court must, upon request, 
and upon payment of, or offer to pay, 
the fees allowed by law, or, if no fees 
are expressly allowed'by law, fees at 
the rate allowed to a county clerk for 
a similar service, diligently search 
the files, papers, records, and dockets 
in his office; and either make one or 
more transcripts or certificate of change 
therefrom, and certify to the correct
ness thereof, and to the search, or certi
fy that a document or paper, of which 
the custody legally belongs to him, can 
not be found." 

In view of the language cited above, records in possession 
of a court clerk are generally available, unless they have 
been sealed pursuant to some other provision of law. 
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~f you could provide more specificity regardi'ng 
access to particular records, I might be able to give 
you more specific advice. 

RJF:jm 

I hope that I have been of some assistance. 

Sincerely, 

r&~ s . r/4.t----
Robert J. Freeman 
Executive Director 
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Mr. William R. Piper 
#79A-0590 
Dra\•~er B 
Storm.ville, NY 12582 

Dear Mr. Piper: 

January S, 1981 

I have received your letter concerning your unsuc
cessful efforts in gaining access to records of various 
law enforce~ent agencies. Most of the agencies that you 
identified are federal. 

It is emphasized at the outset that this office is 
charged with the responsibility of providing advice with 
respect to the New York Freedom of Information Law. Con
sequently, the Committee has no jurisdiction with respect 
to the federal Freedom of Information Act or its implemen
tation by federal agencies. Further, the Committee does 
not have possession of records generally, such as agencies' 
subject matter lists. In addition, New York has not yet 
enacted a privacy law similar to the federal Privacy Act. 

Nevertheless, enclosed for your consideration are 
copies of the federal Freedom of Information and Privacy 
Acts, 11 A Short Guide to the Freedom of Information Act" 
published by the U.S. Department of Justice, the New York 
Freedom of Information Law, regulations promulgated by the 
Law, and a copy of an explanatory pamphlet on the subject. 

As indicated earlier, the Committee does -not have 
possession of the subject matter lists devised by agencies 
subject to the Law. It is suggested that you request the 
lists directly from the agencies in question. 
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With respect to the time limits for response to 
requests, §89(3} of the Freedom of Information Law and 
§1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business 
days of the receipt of a request. The response can take 
one of three forms. It can grant access, deny access, 
and if so, the denial should be in writing stating the 
reasons, or the receipt of a request may be acknowledged 
in writing if more than five days is necessary to review 
or locate the records and determine rights of access. 
When the receipt of the request is acknowledged within 
five business days, the agency has ten adqitional days 
to grant or deny access. Further, if no response is 
given within five business days of receipt of a request 
or within ten days of the acknowledgment of the receipt 
of a request, the request is considered "constructively" 
denied [see regulations, §1401. 7 (b)]. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to deterrrdne appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89(4) (a}]. 

I regret that I cannot provide more specific direc
tion with respect to your requests sent· to federal agencies. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

Robert J. Freeman 
F.xecutive Director 
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E~ward W, tl:letr:lch 
P.igqins & Pietrich 
Attornevs at ?,aw 
One ~~rine ~i~land 1"'ower 

January 5, 19,81 

360 South Warren Street, Suite 103· 
Syracuse, New York 13202 

Dear ~r. nietrich: 

'Mlan~ vou for sendinq for revi,s.w the "fi~al ~raft 
of the propose~ rreedo~ of lnformati~n Act for the ~own 
of PoT!'lpey" .. 

Ravinq reviewed the draft; I would like to offer 
s~veral cOJ!tMOnts. 

Pirat and perhaps JDOst importantly, it a~p~ars that 
the propos/1\l is basod upon the oriaJnal FreedO?"' <>f Infor
mation Law enacted in 1974 and th~ Cof"!Mittae's oriqinal 
reouletions pronn,1lqated soon thereafter. It is emI,>hasized, 
however, that amendments to the Freen~rn of Infort'\8:tinn Law 
went into ~ff'ect on Janu~rv 1, 197$. In additi~n, the 
reCfl,lletJonA of the Co~~ittee were A.mend~~ 8CCOrdinqly 
shortly after the effective elate of the nP.l<'" law. rt is 
note('; also that the structure o~ the Frrtedor- of Info~ation 
t.aw was rE'!V~rsed. t'nlike the orhtinal I,l\W which grl'\ntr.,;ii 
accAss to snecified categories of rcC(")ras to tho ettlu~ion 
of all oth~rs, the new Law provides access to all records, 
except those recor~s or portionA thereof th~t fall within 
one or l'\Ore grounds for dP.nial listed in ~87(2)(a) throuah 
(h) • 

I have enclose~ for your consid~~ation copies of the 
an.ender! FreeCTof!\ of Infort'lation J,aw,. n~w requlations ant"f 
MOdP-1 requlatior.s, which May be of particuJ ar value to yc-u .. 
By following the MO<!el r0gul~tions, one can essentially 
fill in th~ approprjate blanks ann oomnly with the r~qu-
lations proMulgated by the Committee. · · 
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Based ur,on a review of the draft regulations, I 
would like to offer the followin~ additional co..,,,,.nts. 

First, !5.2 mares reference to a recor~s access 
officer aa well as a "fiacerl officer". Althouqfl.,tha-()i.-f:g ... 
inal regulations tnade reference to a fiscal officer, the 
new regulatior.s maJ:e no such d~Si9Ylation. In a re] ated 
vein, ss. 3 of th" 'l'o..,n~:s draft states that the fiscal 
officer should t"lake paVroll information available only 
to ~bona fine. members of the news medfaM anCT that nar-ies 
of em~loyees of law enforcement agencies should not be 
included. In this reoard, please note that un~er the new 
taw" payroll information is availal?le to an~t person. 
turther, no distinction is ma(le between employees of lat-? 
enforc~~Pnt a~enciea and other publir employPes. The 
anplicable provision in the current taw rnP.rel):' states that 
each a~ancy shall maintain: 

•• ••• a recori-l settina forth the name, 
public office a~dress, title and 
salary of every officer or ernploy~e 
of the ageney ••• • (S87 (3) (t,) J. 

C'onsf\'nu(=l>r,.tly,. '.I believe that the ref'er-E-nce tC'.' the fiscal 
officer and the duti@s of such an officer regarO.inq the 
payr~ll record shoulO. be deleted. 

Second, 55.J(al(ll lists categories of records to 
be rnade availahle. For the reasons specified earlier, 
that list, which tracks the ori~inal ~reedo~ of Information 
I,aP, should be deletert. . 

'!'hird, S89(4)(a) of the new Freedom of Inf~rmation 
ta~ reouires that coni~s of appeals and tr.e deterMJnations 
that tollow 00 transfl'.i tted to the CO'f!'lmittP.a on Public Access 
to Records. No ·£Urection of that nature is providen in the 
rlraft reaulations. 

Fourth, ss.~ concerns eY.emption~. 
follows the former S8B (7) of the original 
mation Law and should also be deleted. 

That SPction 
Frnedom of Infor-

f 
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Fifth, the direction provided in the draft concerning 
the subject matter list (55.5) ie out of date duet~ a new 
provision ap!)earing in S87 (3) (c) of th<> Freedom of Informa
tion r.a·w and 51401. 6 of the requla.tlone. 

Sixth, both the Law an~ the regulations provi~e mc,re 
DOflcific ~irection with reoard to feesf ~enial of access to 

'rftoords, r~uests for reoor~s an~ the time limits within 
which a renu~st must be answered. It is suqgest~d that you 
follow the direction provided in hoth th~ regulations and 
the l'!\O~el regulations. 

In sum, I bali~ve thAt the ~own would better comply 
if the rlraft rPaulations were replaced in their entiretv 
with new requlations based upon the enclose~ C()J1'tT"littee ~ 
requlations and the model. · 

Y hope that Y have been of sor:e assistance. Should 
anv furth~r questions arise, pleas~ f~el free to contact 
rne. 

RJF:ss 

l:nolosures 

Sincerely, 

Robert J. Free'l'!'An 
P.xecutivc Director 
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Mr. Donald G. Brandon 
Chief Inspector 
New York State Police 
State Campus 
Albany, New York 12226 

Dear Chief Inspector Brandon: 

January 6, 1981 

Thank you for transmitting a copy of the appeal 
and your determination thereon regarding a request made 
by Steven M. Tullberg. 

If l understand the request correctly, Mr. Tullberg 
has sought approved licenses for handguns. You denied 
access based upon §87(2) (e) (i) and §87(2} (g) of the Free
dom of Information Law. 

If my interpretation of the request is correct, 
l must respectfully disagree with your determination to 
deny access~ 

I direct your attention to §400.00lS} of the Penal 
Law, which is entitled "Licenses to carry, possess, repair 
and dispose of firearms". The cited provision states in 
relevant part that n[T]he application for any license, if 
granted, shall be a public record" and that "IA] duplicate· 
copy of such application shall be filed by the licensing 
officer in the executive.department, division of state 
police, Albany ••• " 

Based upon the clear direction provided by §400.00 
(5), I believe that approved licenses regarding firearms 
are available·. It is noted that the Freedom of Information 
Law preserves rights of access to records granted by means 
of other provisions- of law or judicial determinationo
Specifically, §89(5} of the Freedom of Information Law 
states that: 
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fflN]othing in this article shall he 
construed to limit or abridge any 
otr..erwiae available right of access 
at law or in equity of any party to 
records." 

In view of the provision quoted above,~ do not believe 
that any of the grounds for denial listed in §87(2) of 
the Freedom of Information Law could be cited to with
hold records deemed "publiC" under the Penal Law. 

Further, §87(2) (el (il of the Freedom of Informa
tion Law provides that an agency may withhold records 
or portions thereof that are compiled for law enforce
ment purposes and which, if disclo~ed, would interfere 
with law enforcement investigations or judicial proceed
ings. From my perspective, it is questionable whether 
an approved application could be characterized as a re
cord compiled for law enforcement purposes; on the con
trary, it might be characterized as a record compiled 
in the ordinary course of business. In addition, since 
rights of access apply only to those applications that 
have been approved, it is in my view doubtful at best 
whether disclosure could interfere with a law enforce
ment investigation or a judicial proceeding* 

With respect to §87{2) (g) concerning inter-agency 
and intra-agency materials, the first subparagraph of 
the cited provision indicates that statistical or factual 
information found within such materials are available. 
l believe that an .approved application consists of factual 
information* 

Lastly, it is noted that arguments similar to 
th.ose raised in your denial were off&ed in Kwi tny v. 
McGuire 1422 NYS 2d 867 (1979), aff'd, App, Div,, First 
Dept., NYLJ, August 25, 1980]~ However, it was held in 
Kwitny th~t approved pistol license applications on file 
with the New York City Police Department must be made 
available under §400.00(5) of the Penal Law. 

I hope that I have been of some assietance. Should 
any further questions arise 1 please feel free to contact me~ 

Sincerely, 

RJF:jm 

cc: Steven Tullberg 
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January 6, 1981 

Dear Mr. Guildroy: 

As you are aware, I have received your letter s of 
December 22 and 29, in which you request ed an advisory 
opinion under the Freedom of Information Law. 

According to your first letter, while in attendance 
at a meeting of the Permanent Commission on Public Employee 
Pension and Retirement Systems, you had difficult y i n under
standing the documents that were discussed during the 
course of the meeting. Consequently, on December 8, you 
requested the documents to be discussed at the meeting of 
the Commission held on December 18. According to your 
letter, while at the meeting of December 18, the Chairman 
of the Commission, James F. Regan, acknowledged receipt 
of your request. You wrot e further that: 

" [T]he Commission then denied my re
quest, on the grounds that the con
sultant's report was a working paper 
only, and that it shoul d not be made 
available until it was in a final 
f orrn. 11 

Based upon your description of the facts, I would 
l ike to offer the following comments. 

First, as we have discussed in the past, the Open 
Meetings Law imposes no obligation upon a public body to 
provide those in attendance with copies of materials that 
may be discussed or to which reference may be nade during 
the course of a meeting. 
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Second, rights of access to records are determined 
by the provisions of the Freedom of Information Law. It 
is also noted that an agency subject to the Freedom of 
Information Law need not respond to a request for records 
immediately. With respect to the time limits for response 
tQ requests, §89(3} of the Freedom of Information Law and 

·s140l.5 of the Committee's regulations provide that an 
agency must respond to a request within five business days 
of the receipt of a request. The response can take one 
of three forms. It can grant access, deny access, and if 
so, the denial should be in writing stating the reasons, 
or the receipt of a request may be acknowledged in writing 
if more than five days is necessary to review or locate 
the records and determine rights of access. When the 
receipt of the request is acknowledged within five busi
ness days, ,the a~ency has ten additional days to grant or 
deny access. Further, if no response is given within five 
business days of receipt of a requeet or within ten days 
of the acknowledgment of the receipt of a request, the re
quest is considered ''constructi vely 11 denied [see -regula
tions, §1401. 7 (bl]. 

A fai·lure to respond within the designated time 
limits results in a denial of access that you :rn.ay appeal 
to the head of the agency or whomever is designated to 
determine appeals. That person or body has seven busi
ness days from the receipt of an appeal to render a de
termination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89(4) (a)]. 

With regard to the basis for withholding offered 
by Mr. Regan, I must respectfully disagree with the 
rationale that you attributed to him. 

It is noted initially that the Freedom of Infor-
mation Law defines "record" in §86 (4) to include: 

11 
••• any information kept, held, filed, 

produced or reproduced by, with or 
for an agency or the state legislature, 
in any physical form whatsoever includ~ 
ing, but not limited to, reports, state
ments, examina-tions, memoranda, opinions, 
folders, files, books, manuals, pam
phlets, forms, papers, designs, draw
ings, maps, photos, letters, microfilms, 
computer tapes or discs, rules, regu
lations or codes." 
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In view of the definition quoted above, it is clear that 
as soon as the Commission has possession of records, 
those records are subject to rights of access granted 
by the Laww The fact that records may be characterized 
as 11 working papers" or that records may not be 11 final" 
does not in my opinion remove them from the scope of 
the definition of "record". 

Second, the Freedom of Information Law is based 
upon a presu:mption of access. Stated differently, all 
records of an agency are available, except those records 
or portions thereof that fall within one or more grounds 
for denial appearing in §87(2) (a) through (h) of the Law. 

Third, I have discussed the records in which you 
are interested with James Ayers, Counsel to the Commiss±on. 
According to Mr. Ayers, the documentation in question was 
prepared jointly by a consultant and the staff of the 
Commission. In this regard, I direct your attention to 
§87(2) (g} of the Freedom of Information Law, which states 
that an agency may withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data: 

11. instructions to staff that 
affect the public; or 

iii. final agency policy or de
terminations ••• u 

It is important to point out that the language quoted 
above contains what in effect is a double negative. While 
inter-agency and intra-agency materials may be withheld, 
portions of such materials consisting of statistical or 
factual information, instructions to staff that affect 
the public, or final agency policy or determinations 
must be made available. Based upon my discussions with 
you and Mr~ Ayers, it appears that portions of the docu
mentation consist of statistical or factual data that are 
required to be made available. Other aspects of inter
agency or intra~agency materials that are reflective of 
opinion, advice, or reconunendation, for example, could 
justifiably be withheld. 
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If the Commission reviews materials that were sub
mitted to it and developed solely by the consultant, the 
exception for inter-agency and intra-agency materials would 
not in my opinion apply. Since a consulting firm is not 
an "agency 11 as defined by §86 {3) of the Law, I do not be
lieve that materials submitted to an agency by a consultant 

·could be characterized as inter-agency or intra-agency 
materials. Moreover, there are several recent judicial 
determinations that reached the same conclusion, 1.e., 
that records transmitted to an agency by a private firm 
outside of government do not constitute inter-agency or 
intra-agency materials, even though there may have been 
a contractual agreement between an agency and a firm 
[see e.g., Murray v. Trol Urban Renewal Agency, Sup~ Ct., 
Rensselaer Cty., April 2 , 1980; Philli2s v. Brier, Sup. 
Ct., Albany Cty., (August 22, 1980); and Sea crest 
Construction Corp. v. Stubing, Sup. Ct., Nassau cty., 
(Jan. 7, 1980) J. · 

Finally, as requested, enclosed is a copy of the 
Freedom of Information Law. 

I hope that I have been of some asSistance. Should 
any further questions arise, please feel free to contact me-

RJF:Jm 
Enc. 
cc: James F. Regan 

James Ayers 

SincRrely, f 
ittrt,;:i:f ~ 

Robert J. Freeman 
Executive Director 
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January 8, 1981 

Mr. Eugene Nelson 
79-A-2393 E-2-44 
Box 51 
Comstock, NY 12821 

Dear Mr .. Nelson: 

I received this morning an appeal that you directed 
to me as executive director of tfie Committee on Public 
Access to Records. 

Your appeal has been made following a denial of 
access to records by David S. Worgan, Records Access 
Officer for the District Attorney of New York County. 

Please be adivsed that the appeal should not have 
been sent to this office. The Committee on Public Access 
to Records is responsible for providing advice under the 
Freedom of Information Lawi it has no authority to issue 
rulings binding upon agencies or to compel compliance 
with the Freedom of Information Law. 

that: 
Section 89(4} (a} of the Law {see attached) states 

"[A) ny person denied access to a 
record may within thirty days appeal 
in writing such denial to the head, 
chief executive or governing body of 
the entity, or the person therefor 
designated by such head, chief execu
tive, or governing body, who shall 
within seven 'business days of the 
receipt of such appeal fully explain 
in writing to the person requesting 
the record the reasons for further 
denial, or provide access to the re
cord sought~ 11 
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The_cited provision also states that the person or body 
designated to determine appeals "shall immediately forward" 
a copy of an appeal and its determination that follows to 
the Committee on Public Access to Records. 

ln view of the foregoing, it is suggested that you 
. transmit your appeal to the person designated by the Dis
trict Attorney of New York County to render appeals under 
the Freedon of Information Law. I would like to point out, 
too, that the regulations promulgated by the Committee 
provide in relevant part that: 

8 {DJenial of access shall be in writing 
stating the reason therefor and advis
ing the person denied aqcess of his or 
her right to appeal to the person or 
body established to hear appeals, and 
that person or body shall be identified 
by name, title, business address and 
business telephone number. The re
cords access officer shall not be the 
appeals officern {see attached regula
tions, §l401.7(b)J. 

Consequently, if Mr. Worgan denied access to records in 
writing, the denial should have included the name, title, 
business address and business telephone number of the per
son or body designated to determine appeals by the District 
Attorney. 

I regret that I cannot be of greater assistance. 
Should any questions arise, please feel free to contact 
me. 

RJF:jm 

Encs. 

cc: David S. Worgan 

SilJ&,t'~~ 
Robert J. Freeman 
Executive Director 
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January 9, 1981 

Dear Ms. Gilbert: 

As I promised during our conversation of yest erday 
afternoon, I .have contacted the Commission of Correction 
on your behalf. Your inquiry concerns access to records 
relative to the proposed renovation of toe existing jail 
or construction of a new county jail in Livingston County. 

I spoke to George King, counsel to tne Commission, 
on your behalf. He informed me that the Commission has 
supplied you with virtually all of the inforrr.ation that 
it currently has regarding the proposal. Mr. King also 
suggested that, in all likelihood, the County, and parti
cularly the County Legislature, would be the most a~pro
priate source for gaining information on the subject. 

As I indicated to you by telephone, it is suggestee 
that you direct a request in writing under the Freedom of 
Information Law to the appropriate County officials. 
Section B9(3) of the Law (see a t tached) states that an 
applicant for records must "reasonably describe" the re
cords in which he or she is interes t ed in writing. If 
you would like copies of records, it is suggested that 
you offer to pay the requisite fees for photocopying. 

In addition, an agency has five business days 
from its receipt of a request to provide a response (see 
also, attached regulations, §1401.5). The response can 
take one of three forms. It can grant access, deny 
access, and if so, the denial should be in writing stat
ing the reasons, or the receipt of a request may be 
acknowledged in writing if more than five days is nec
essary to review or locate the records and determine 
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rights of access. When the receipt of the request is 
acknowledged within five business days, the agency has 
ten additional days to grant or deny access. Further, 
if no response is given within five business eays of 
receipt of a request or within ten days of the acknow
ledgment of the receipt of a request, the request is con
sidered "constructively" denied [see regulations, §1401.7(b)]. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[See Freedom of Information Law, §89(4) (a)]. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

Sincerely, 

RJ,1t,0v-1.F~ 
Robert J. Freeman 
Executive Director 
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near Mr. Ste!l'.l'ler: 

I have received your letter of December. 11 and 
apologize for the rle l ay in res pcmse . 

Once ~qain, your inquiry concerns your capacity to 
gain access to records of the Town of Pompey. Specifically, 
as of the ~ate of your l etter, you had not recei vea recor<1.s 
requesteri on October 8 , e ven thouqh the Town Clerk indicated 
by letter on 0ctober 16 that the records in question woulc 
be maae available to you. 

I regret that I must reiterate comments made in rny 
ear lier corre spondence to you. 

First, the Freedom of Information L~w prescribes 
specific ti~e l i mits for respo nse to requests. Section 89(3, 
of the Free-:-:i.om of Information Law and §1401. 5 of the Com
mittee's requlations, which have the force and effect of 
law, provi rle that an agency roust respond t o a request within 
five husiness days of the receipt of a request. The response 
can take one of three for!'ls. It can orant access, denv 
access, an~ if so, the denial should be in writing statinq 
the reasons, or the receipt of a request may be acknowledged 
in writi ng i f ~ore t han five days is necess~ry to review or 
locate the records and determine rights of access. When the 
receipt of the request is acknowJ.edged within five business 
days, the a~ency has ten ad~itional cays to grant or deny 
access. Further, if no response is given within five busi
ness days, the request is considered "constructively" denied 
[see regulations, §l401.7(b)]. If you are denied you may 
appeal within thirty days to the head of the agency or. whom
ever is designated to aeterrune appeals. That person or 
body has seven business days from the r.eceipt of an appeal to 
render a determination. In addition, copies of appeals and 
the deter.~inations that ens ue must be sent to the committe e 
[see Freedol'\ of Information Law, §89 (4) (a)]. 
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Second, assuming that the Town Clerk is the desig
nated records access officer, she has the responsibility to 
"coordinate agency response to public requests for access 
to records" [see regulations, §1401. 2 (a)]. Therefore, in 
my opinion, the records access officer is responsible for 
ensuring that responses to requests for records are given 
within the time limits specified in the Freedom of Infor
mation Law and the regulations. Based upon your letter, 
it appears that the Assessor has apparently refused to bring 
the records in which you are interested to the Town Clerk. 
In this regard, I believe that the Town Clerk should likely 
inform the Town Board of her responsibilities under the 
Freedom of Information Law in an effort to obtain the 
assistance of the Board in requiring the Assessor to perform 
the duties that he or she is required to perform. 

Third, as indicated in my letter to you last year, 
§30 of the Town Law states that the Town Clerk is the legal 
custodian of all town records. While the recora.s that you 
are seeking may not be in the physical custody of the Town 
Clerk, that officer nonetheless maintains legal custody of 
the records in question based upon the provision of the Town 
Law cited earlier. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Town Board 
Carole Guynup 

Sincerely, 

~ ~. f)-'1u..--L --
Robert J. Freeman 
Executive Director 
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January 12, 1981 

Gary Wolanske, President 
North Tonawanda Taxpayer's Association 
P. o. Box 253 
North Tonawanda, New York 14120 

Dear Mr. Wolanske: 

I have received your letter dated Nove:mber 25~ 
Please be advised that it did not reach this office until 
the last wee~ in December. 

You have requested an advisory opinion regarding 
whether the North Tonawanda Taxpayer's Association is 
entitled to obtain a portion of the resume of the North 
Tonawanda Youth Bureau Executive Director's resume indi
cating the experience that qualifies her for the position. 
The City denied access on the basis of §89(2) (b) (i) of 
the Freedom of Information Law 1 which states that an 
unwarranted invasion of personal privacy includes: 

'tdisclosure of employment, medical 
or credit histories of personal 
references of applicants for employ-
ment ••• " 

I would like to offer several comments with respect 
to your inquiry. 

First, there may be situations in which a single 
record may be both accessible and deniable in part. The 
introductory language of §87(2} states that all records 
of an agency are available, except that an agency may 
withhold "records or portions thereof'' that fall within 
one or more grounds for denial that appear in the ensuing 
paragraphs. 



Gary Wolanske 
January 12, 1981 
Page -2-

Second, the ground for denial that is most relevant 
under the circumstances is §87(2) {b), which states in 
general that an agency may withhold records or portions 
thereof when disclosure would result in 11 an unwarranted 
invasion of personal privacy." The cited provision makes 
reference to subdivision (2) of §89 of the Law, which 
lists examples of unwarranted invasions of personal_pri
vacy, one of wntch is §89 (2) (b) (i). 

Third, there have been several judicial interpre
tations of the privacy provisions to which reference was 
made earlier with respect to public employees. It is 
noted initially that the courts have found that public 
employees enjoy a lesser right to privacy than any other 
identifiable group, for public employees have a responsi
bility to be more accountable to tl'le public than any 
group. In addition, the courts have found in essence 
that records that are relevant to the performance of the 
official duties of a public employee are available on 
the ground that disclosure would result in a permissible 
rather than an unwarranted invasion of personal privacy 
Isee e.g., Farrell v. Village Board of Trustees, 372 
NYS 2d 905 (1975): Gannett co. v. County of Monroe, 45 
NY 2d 954 (1978); Montes v, State, 406 NYS 2d 664 (Court 
of Clai:ms 1 1978); and Steinraetz v. Board of Education, 
East Moriches, Sup. Ct7', Suffolk Cty., NYLJ1 October 
30, 19BOj. Conversely, it has been held that records 
concerning public employees that are not relevant to the 
performance of their official duties may be denied on 
the ground that disclosure would indeed result in an 
unwarranted invasion of personal privacy [see e.g., Matter 
of Wool, Sup. Ct~, Nassau Cty., NYLJ, Nov. 22, 1977]. 

Under the circumstances, it is possible that there 
may be portions of a resume that are available under the 
Freedom of Information Law, and portions that may be 
denied. 

For instance, a resume might contain a public em
ployee's social security number, home address, home 
telephone number, marital status, military experience 
and similar information of a personal nature~ I would 
conjecture that those types of items have nO relevance 
to the performance of one's official duties and rnay 
justifiably be deleted from a resume. Similarly, aspects 
of one 1 s employment history might also be withheld on 
the ground that they are irrelevant to the performance 
of one 1 s official duties. 
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However, if the position that an individual holds 
has specific requirements in terms· of educational or work 
experience, it is possible that a court would find that 
disclosure of those portions of a resume indicating those 
areas of educational or work experience that are required 
for placement in the position would be available on the 

·ground that disclosure would result in a permissible in
vasion of personal privacy. 

In a related area, it is -noted that the eligible 
list developed following the administration of a civil 
service examination is available. Such a list identifies 
those individuals who passed a civil service exam as 
well as their scores. If the individual in question took 
a civil service exam, the eligible 1ist pertaining to that 
exam is available. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Bonnie Brown 

Sincerely, 

~4ttff~ 
Robert J. Freeman 
Executive Director 
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near Mr. Burkins: 

January 12, 1981 

I have received your letter of December 11 and apol
ogize for the delay in response. 

You indicated that you are inte.rested in obtaining 
the ta9es or transcripts of radio communications made by 
officers of the Albany '.Police nepartJr1cnt as wE>-11 as a record 
containinq the charges for which you were booke~ at the time 
of your arre~t on March 21, 1976. 

I woulrl like to offer several cot"'rnents with respect 
to your in~uiry. 

First, the Freedom of Information Law (see attached} 
is an access to records law. Stated C:,ifferently, §89 (3) of 
the T,aw snecifica1.ly st?.,tes th.<lt, ai:t a general ru.:i.e, an 
agency need not create a record in response to a request. 
tinf!er the circuJT1.stances, it is possi!"le that records of. the 
radio co~.rrunications to which you made reference may no 
lonoer exist. For instance, while police departments often 
tape recon1 such comr:mnications, if a tape recor~ing has been 
eraseO or destroyed, very simply, there ~ay be no records to 
be matie available. 

Second, the Free<lom of Information Law is based upon 
a presu~~tion of access. Section 87(2) of the Law states 
that all records of an agency, such as a police department, 
are available, except those records or portions thereof that 
fall within one or more grounds for denial appearing in 
para~:raphs (a) through (h) of the cited provision~ 
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Third, assuming that the radio cowmunications that 
you are seeking remain in existence, there may be grounds 
for withholding. Section 87(2) (e) of the Freedom of Infor
mation Law states that an agency may withhold records or 
portions that: 

" ••• are compiled for law enforcement 
purposes and which, if cl:i.sclosecl., would: 

i. interfere with law enforcement in
vestigations or jurlicial proceedinqs; 

ii. 
fair 

deprive a person of a right to a 
trial or impartial ·adjudication; 

111. identify a confidential source or 
disclose confidential information re
lating to a criminal investigation; or 

iv. reveal criminal investigative 
techniques or proceCTures, except routine 
techniques and procedures". 

The provision quoted above is based largely upon potentially 
harmful effects of disclosure. While the radio communica
tions in question may have been created or compiled for law 
enforcement purposes, it is in my view doubtful at this time 
whether disclosure could interfere with an investigation, 
deprive a person of a riqht to a fair trial, or reveal non
routine criw.inal investigative tf'!chniques or procedures. It 
is possible, however, that the communications might contain 
information regarding a confidential informant, for instance. 
If that is the case, the appropriate portions of tapes or 
transcripts of the radio communications could likely be 
withheld. 

Another ground for denial that arises in the context 
of law enforcement investigations is §87(2) (f). That pro
vision states that an agency may withhold records or portions 
thereof when disclosure would "endanger the life or safety 
of any person". Since I am not familiar with the contents 
of the records in question, it is unknown to me whether the 
language quoted above woulrl be applicable. 
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Fourth, with respect to the record of your arrest, 
which is generally known as the "booking record", I believe 
that such information should be made available to you. Even 
under the original Freedom of Information Law, which was not 
as expansive in terms of rights of access as the current Law, 
access was granted with respect to "police blotters and 
booking records". 

It is also suggested that criminal history information, 
which would include records of arrest, is maintained by the 
New York State Division of Criminal Justice Services. I 
believe that criminal history information pertaining to you 
can be made available by the Division upon presentation of 
proof of identity by means of fingerprints. You may contact 
the Division of criminal Justice Services at 80 Centre 
Street, New York, New York 10007. Further, you might want 
to contact a representative of Prisoners• Legal Services or 
a similar organization in order to help you in gaining such 
records. 

Fifth, in making a request for records under the Free
do~ of Information Law, §89(3) of the Law states that an 
applicant rr.ust "reasonably describe 11 in writing the records 
in which he or she is interested. It is suggested that you 
direct your request for records to the Albany Police Depart
ment and that you reasonably describe the records that you 
are seeking and provide as much detail as possible in order 
that the Police Department may attempt to locate the records 
as readily as possible. 

Lastly, some of the information that you are seeking 
may exist as part of court records, particularly if .the in
formation was introduced during a trial. In this regard, 
although the Freedom of Information Law does not include the 
courts or court records within its coverage, many court 
records are available under §255 of the Judiciary Law. If 
you believe that a court clerk would have possession of 
records in which you are interested, you should request 
such records from the clerk of the appropriate court. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact .. me~ 

RJF:ss 
Enclosure 

Sincerely, 

~,vi; '.) Ft 
Robert J. Freem~ 
Executive Director 



' 

STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS . I
O 

O 
, ,. F°cJIL-(j__d- ~ ~O 

COMMITTEE MEMtlERS 

THOM,'\$ H. CC1...LINS 
1,,/'Al<JO f-1, CUUMO 
JVH:-; C. EGA'S 

II 

DEPARTMENT OF STATE. 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 

WAI. Tm w. on:.;NFELD 
,•.:.RCHLA MAXW(I..L 
M◊WAt\0 f. Ml~LER 
B.l.Sll A. PATEqsoN 
IR\llNG P. StlD'f,A.t; 
C!L8Ef1! P. St.11 fH Cn;:,irmi:;r 
DOUGLAS l. l JANER 

£XfCIJTJVE OOUCTOR 
ROSE:Rl J, FR;;:(1;",H./ 

Ms. Barbara Burkholder 
League of Women Voters of 
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Dear Nr. Burkholder: 

(518) 474•2518,2791 

January 13, 1981 

I have received your letter of December 15 and 
appreciate your interest in compliance with the Freedom 
of Information Law. 

You have asked that I review the 11 Rules for In
spection of Records" adopted by the City of Albany in 
order to determine the extent to which they are consistent 
with the Freedore of Infor~ation Law and the regulations 
promulgated by the Committee. Having reviewed the rules, 
I would like to offer several ComI'J.ents. 

It is noted at the outset that §89(1) (bl (iii) of 
the Freedom of Information Law requires that the Conur.ittee 
on Public Access to Records promulgate general regulations 
regarding the procedural implementation of the Freedorr. 
of Information Law. In turn, §87(1) of the Law requires 
all agencies, such as the City of Albany, to promulgate 
rules and regulations consistent with those developed 
by the Conmiittee. 

In my view, there are several inconsistencies 
between the Rules for Inspection in question and the 
Freedom of Information Law and regulations of the CoM
mittee. Perhaps most importantly, however, the rules 
are lacking in several areas that will be described in 
the ensuing paragraphs. 
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The first rule states: 

"[T)he applicant must fill out a 
requisition with a carbon copy 
over his signature; the records 
sought to be examined shall be 
specified with such degree of 
clarity that they may be readily 
identified. Only one requisition 
shall be honored at a time." 

In this regard, the Committee has consistently 
advised that a failure to complete a form prescribed 
by an agency cannot constitute a valid ground for a 
denial of access. Section 89(3} of the Law states in 
relevant part that an applicant for records musts®
mit a "written request for records reasonably described». 
As such, any request made in writing that reasonably 
described the record or records sought should be suffi
cient. 

The first rule also requires that a request speci
fy records sought in order that they may be »readily iden
tified'1. Under the original Freedom of Information Law 
enacted in 1974, applicants were required to request 
"identifiable records 11

• However r in many instances, 
±twas impossible to identify records if an applicant was 
not entirely sure of the particular records in which he 
or she may have been interested~ Consequently, one of 
the amendments to the Law that became effective on January 
1, 1978 is §89(3), which merely requires that a request 
nreasonably describe" the record sought. 

The first rule states that "IO]nly one requisition 
shall be honored at a time. 11 The Freedom of Information 
Law imposes no restriction on the number of records that 
may be requested. 

For the reasons described above,! believe that 
the first rule is unduly restrictive in several respects. 

The third rule requires that requests 11 shall be 
made by an applicant to the appropriate Department head." 
Here I direct your attention to §1401.2 of the regula
tions of the Committee, which, as noted earlier, have 
the force and effect of law and with which each agency 
must comply. In relevant part, the cited provision of 

• 
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the regulations states that the governing body of a public 
corporation, such as the City of Albany: 

11 
••• shall designate one or more per

sons as records access officer by 
name or by specific job title and 
business address, who shall have the 
duty of coordinating agency response 
to public requests for access to re
cords." 

In view of the foregoing, I believe that the rules should 
identify one or more records access officers based upon 
the direction provided in the provision quoted above. 

The eleventh rule states ttiat an examination of 
records is restricted to the hours of one to three p.m. 
on regular business days. However, §1401.4(a) of the 
Committee's regulations states that: 

11 JE]ach agency shall accept requests 
for public access to records and 
produce records during all hours 
they are regularly open for business." 

As such, I believe that the public should have the oppor
tunity to examine accessible records during regular busi
ness hours. 

The thirteenth rule states that: 

"IT]he introduction or use of photo 
copying or duplicating equipment shall 
be prohibited. '' 

In my opinion, the restriction imposed by the thirteenth 
rule is invalid. Specifically, §87(2) of the Freedom of 
Information Law states that agencies shall "make availa
ble for public inspection and copying all records ••• 11

, 

except those records that fall within one or more grounds 
for denial that are described in paragraphs (a) through 
(h) of the cited provision. Based upon both §87(2) and 
§89(3) of the Law, I believe that a member of the public 
may use his or her duplicating equipment. In some instances, 
however, if such equipment requires electricity or space, 
for example, a reasonable charge may in my view be assessed 
for such services. Further, §89(3) of the Freedom of Infor
mation Law requires an agency to produce copies of records 
"upon payment, or offer to pay 11 the requisite fees for 
photocopying. 
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The fifteenth rule states that: 

"ITJhe number and volume of records 
requested for production at any 
given time shall be reasonable and 
non-disruptive of the ordinary 
business of the particular office." 

Although I agree that every law should be given a reason
able construction by the public and government, I do not 
believe that restrictions in terms of volume or a request 
can be imposed~ It has long been held that "mere incon
venience" to an agency is not a sufficient ground for 
withholding records. Further, most recently, it was found 
that a shortage of manpower to comply with a request is 
no defense to a denial, for a denial on that basis would 
11 thwart the very purpose of the Freedom of Information 
Law" !United Federation of Teachers v. New York CitJ 
Health and Hospitals Corporation, 428 NYS 2d 823 (1 80)]. 

As indicated earlier, if the rules that you sent 
represent the entire body of procedures concerning the 
implementation of the Freedom of Information Law, they 
are in my view lacking in many respects. 

For instance, there is nothing in the rules that 
indicates that responses to requests must be given within 
specific time periods. In my view, such direction should 
be given in a manner consistent with §1401.5 of the Com
mittee's regulations. 

There is nothing in the rules concerning the obli
gation of the City when a denial of access to records is 
made. In this regard, Sl401.7 of the Committee's regula
tions requires that a denial of access shall be in writing 
stating the reasons therefor and advising the person 
denied access of his or her right to appeal. The rules 
should also indicate the identity of the person or body 
to whom an appeal should be directed. 

There is no provision regarding fees for copying. 
Language similar to that found in §1401.8 of the Committee's 
regulations should be included. 

Lastly, in an effort to ensure that the provisions 
of the Freedom of Information Law and the Committee's 
regulations are carried out appropriately, copies of 
this opinion, the Committee 1 s regulations and a set of 
model regulations designed to assist agencies in complying 
will be sent to the Common Council and the City Clerk. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cci Common Council 
Gary Burns, City Clerk 

Sincerely, 

~~~4J-F~ 
Robert J~ Freeman 
Executive Director 
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January 13, 1981 

Mr. Sidney Harring 
John Jay Colleqe of 

r.riminal Justice 
Dept. of Law & Police Science 
The City Unive:rsity of New York 
444 West 56th Street 
New York, New YorJ,: 10019 

Dear Mr. Harrina: 

I have received your letter of December 15. Please 
accept my apologies for the ~elay in response. 

Your inquiry concerns a request for records pertaining 
to you that are in possession ot Buffalo State College. Sev
eral of the records that you requested were denied on the 
ground that they constitute "intra-agency cornmunications 11

• 

I would like to offer the following comments and art
vice with respect to the situation. 

First, the Freedorri. of Information Law is basea. upon a 
presuP1ption of 21.ccess. Statecl. rlifferently, all records of an 
agency, such as Sl%1Y, are available, except to the exte~t 
that recorrl.s or portions of records fall within one or more 
qrounds for denial appearing in §87 (2) (a} through (h) of the 
La'vl. 

Seconn, the applicable ~round for denial cited by 
Joyce Fink, Recor.ds Access Officer for Buffalo State College, 
is §87 (2) (g), which states that an agency may withhold recorcl.s 
that: 

"are inter-aaency or intra-agency 
materials which are not: 

i. s-1:.atistical or factual taDu
lations or data; 

ii. instructions to staff that 
affect the public.~ or 
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iii. final agency policy or 
determinations ••• " 

It is emphasized that the provision quoted above contains 
,what in effect is a double negative. While inter-agency 
and intra-agency materials may be withheld, portions of such 
naterials consisting of statistical or factual information, 
instructions to staff that affect the public, or final agency 
agreements of policies or determinations roust be made avail
able. 

Third, it is noted that the introductory language of 
§R7(2} permits an agency to withhol~ flrecords or portions 
thereof that fall within one or more of the grounds for 
denial". As such, when a request for records is directed 
to an agency, the agency is obliged to review the records 
souqht in their entirety to determine which portions, if any, 
may.be justifiably be withheld. 

Under the circwnstances, the records that you have 
been denied might properly be characterized as 11 intra-agency 
communications" that fall within the scope of S87(2) (g). 
However, the mere characterization of those communications 
as "intra-agency materials" is not determinative with respect 
to rights of access. Although a record might be flintra
agency" in nature, it might consist in its entirety of 
statistical or factual information that-is accessible under 
§87 (2) (g} (i). Similarly, an intra-agency communication might 
be reflective of a final determination that is ave.ilable {see 
§87(2) (g) (iii)]. In short, to the extent that the "intra
agency communications" that have been withheld contain statis
tical or tactual information or final agency policies or 
determinations, I believe that they must be made available to 
you. Unfortunately, I have no familiarity with the contents 
of the records, nor does the Comn:1i ttee have the capacity to 
inspect records in order to determine rights of access. 

Copies of this opinion will be sent to the appropriate 
SUNY officials. Perhaps the records in question will be 
reviewed due to the contents of this opinion~ 
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I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me~ 

RJF; ss 

Enclosures 

cc: ~Toyce Fink 

Sanford Levine 

Sincerely, 

(4-&1- 1 r/¼L-....__ 
Robert J. Freeman ~ 

Executive Director 
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-Dear Ms. Farron: 

I have received your letter and wish to apologi2e for 
the delay in response. The Committee is awaiting delivery of 
the pamphlets that you reCTuesten. When they are delivered, 
the 200 copies that you have asked for will be sent to you 
immediately. 

Your inquiry concerns the inability of your organi
zati on, an associ~tion of taxpayers, to obtain records 
concerning a proposed new jail for Livingston County. It 
is noted that a similar inquiry was recently directed to 
this office by Ms. P.velyn Gilbert, who J believe is a m~.lT'b~r 
of your association. The State CoI11ltlission of Correction a s 
contacted on behalf of Ms. Gilbert, anc. I was informed by the 
Counsel to the r.ommission that she has received virtually 
of the information that the commission maintains regarding the 
issue. 

It was suggested by Counsel to the CornJ'\ission that 
more information on the subject is likely maintained by the 
County Leqislature. As such, I recommend that you request 
records from the appropriate county offices, such as the 
County Legislature. 

In order to make a request, §89(3) of the Freedom of 
Information Law (see attached) states that an applicant must 
reasonably describe in writinq t he records in which he or 
she is interested. It is also noted that the Freedom of 
Information Law is based upon a presumption of access. Stated 
differently, all records of an agency, which includes a county 
office, are available, except to the extent that records or 
portions of records fall within one or more grounds for ~enial 
listed in §87(2) (a) through (h) of the Law. As a general rule, 
thP- grounds for denial are base<l upon potenti ally harmful 
effects of disclosure. 
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With respect to the time limits for response to 
requests, §89(3) of the Freedom of Information Law and 
§1401.5 of the Committee's re9ulations (see attached} pro
vide that an agency must respond to a request within five 
-business days of the receipt of a request. The response can 
take one of three forms. It can grant access, deny access, 
and if so, the denial should be in writing stating the 
reasons, or the receipt of a request may be acknowledged 
in writinq if more than five days is necessary to review 
or locate-the records and determine riqhts of access. When 
the receipt of the request is acknowledged within five busi
ness days, the agency has ten additional days to grant or 
deny access. Further, if no response is given within five 
business days of receipt of a request or within ten days of 
the acknowledgment of the receipt of a request, the request 
is considered 11 constructively 11 denied [see regulations, 
Sl401.7(b)J, 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to deter~ine appeals~ That person or body has seven 
business days from the reCeipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow roust be sent to the Committee 
[see Freedom of Information Law, §89(4} (a)], 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me~ 

RJF:ss 

Enclosures 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Dear Mr. Drha: 

I have received your letter of December 15 in which 
you requested assistance with respect to requests made under 
the Freedom of Information Law. 

Spec ifically, you wrote and transmitted several let
ters of request to Sergeant Robert Andretta, Commanding 
Officer of the New York City Housing Authority Police Medi
cal Unit. You wrote further that the records, which include 
x-rays, are particularly important to you, for you have been 
overexposed to radiation and your doctors have informed 
you that you should not undergo additional x-rays. Never
theless, according to your letter, Sergeant Andretta has 
consistently refused to provide the records. 

I would like to make several comments with respect 
to the controversy. 

First, it is possibl e that Sergeant Andretta might not 
have the unilateral authority to release medical records in 
his custody. In this regard, I have enclosed a copy of the 
regulations promulgated by the Committee, which govern the 
procedural aspects of the Freedom of Infort'lation Law and 
with which agencies must comply. I direct your attention 
to §1401.2(a), which requires that the governing body of 
the New York City Hous ing Authority: 

" ... desiqnate one or more persons as 
records access offi cer by name or by 
specific job title and business 
address, who shall have the duty of 
coordinating agency response to 
public requests for access to 
records". 
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In view of the foregoing, it is suggested that you direct 
a request in writing to the records access officer of the 
Authority, who I believe is Norman Parnass. Having dealt 
with the Housing Authority on numerous occasions, I believe 
that your request will be answered accordingly and in com
pliance with the prescribed time limits for response. 

With respect to the time limits for response to 
requests, §89(3} of the Freedom of Information Law and 
§1401.5 of the Committee 1 s regulations provide that an 
agency must respond to a request within five business 
days of the receipt of a request. The response can take 
one of three forms. It can grant.access, deny access, 
and if so, the denial should be in writing stating the 
reasons, or the receipt of a request may be acknowledged 
in writing if more than five days is necessary to review 
or locate the records and determine rights of access~ 
When the receipt of the request is acknowledged within 
five business days, the agency has ten additional days 
to grant or deny access. Further, if no response is 
given within five business days of receipt of a request 
or within ten days of the acknowledgment of the receipt 
of a request, the request is considered 11 constructive1yn 
denied [see regulations, §140l.7(b)]. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determj_nations that follow must be sent to the Committee 
[see Freedom of Information Law, §89{4) (a}J. 

In terms of rights of access, it is noted that the 
Freedom of Information Law is based upon a presumption of 
access. Stated differently, the Law states that all records 
of an agency, including the Authority, are available, ex
cept to the extent that records or portions thereof fall 
within one or more grounds for denial appearing in §87(2) 
(al through (h) (see attached). 

under the circumstances, it would appear that there 
is but one relevant ground for denial. However, that pro
vision may also be cited as a basis for disclosure of some 
of the medic.al records in which you are interested~ 
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Specifically, §87(2} {g) provides that an agency may 
withhold records that: 

ffare inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or 
determinations •.• « · 

The cited provision contains what in effect ie a double 
negative. While inter-agency and intra-agency materials may 
be withheld, portions o! such materials consisting of 
statistical or factual information, instructions to staff 
that affect the public, or final agency policy or determin
ations must be made available. 

Under the circumstances, I believe that medical tests 
and similar factual information, such as x-rays, must be 
made available to you. However, in some cases, some aspects 
of medical records might be reflectiv0 of advice or opinion 
that would be deniable under §87(2) (g). 

Also enclosed is a copy of §17 of the Public Health 
Law, which provides essentially that, with your authorization, 
the physician or hospital of your designation may request 
and receive medical records prepared py another doctor or 
hospital. Although some of the medical records that you are 
seeking might justifiably be withheld under the Freedom of 
Information Law, the same records might be required to be 
made available to the physician of your choice under §17 
of the Public Health Law. Consequently, it is suggested 
that you designate a physician to request medical records 
pertaining to you on your behalf. 

You also wrote that during your twenty-one years of 
service with the Authority, you have sustained seven ~line 
of duty injuries"~ However, Sergeant Andretta informed you 
that he could find records regarding only two injuries. In 
this regard, once again it is recommended that you direct 
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your request to the Authority's records access officer. 
Further, it is suggested that, in making your request, you 
provide as much detail as possible regarding the records 
in which you are interested, including information regarding 
·the type of injuries s:µstained, dates, and similar identifiers 
that might enable the records access officer to locate the 
records readily. 

I hope that I have been of some assistance~ Should 
any further questions arise, please feel free to contact me. 

RJF:as 

Enclosures 

cc: Records Access Officer 

Robert J. Freeman 
Executive Director 
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David W. Truscott, Chairman 
committee for the Preservation 

of the Youmans House 
10 Orchard Street 
Delhi, New York 13753 

Dear Mr. Truscott: 

I have received your letter of December 16 and 
apologize for the delay in response. 

You have described a situation concerning your 
attempts to gain a copy of a blueprint for a proposed 
office building that would replace the Youmans House in 
Delhi. Although the clerk of the Delaware county Board 
of Supervisors has indicated that you may "use their 
official" copies of the blueprints and plans in possession 
of the County, you wrote that "copies of a blueprint can 
only be made on a machine which does not exist in Delhi 11

• 

In addition, you have requested information characterized 
as a "building program", but no response has been given with 
respect to that aspect of your request. The building pro
gram was alluded to at a meeting of the County Building 
Committee by Mr. David Munsell, Chairman of the Committee. 

I would like to offer several comments with respect 
to your inquiry. 

First, I believe that all records in Which you are 
interested are subject to rights of access granted by the 
Freedom of Information Law. It is noted that §86(4) of the 
Law defines "record" to include: 

" ••• any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements, 
examinations, memoranda, opinions, 
folders, files, books, manuals, pam
phlets, forms, papers, designs, drawings, 
maps, photos, letters, microfilms, corn-
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puter tapes or discs, rules, 
regulations or codes 11

• 

In view of the definition quoted above, it is clear that 
-drawings, designs, blueprints and similar plans constitute 
"records 11 subject to the Law. 

Second, it appears that records in which you are 
interested, as you have described them, are available. In 
this regard, the Freedom of Information Law is based upon 
a presumption of access. Stated differently, all records 
of an agency, such as a county, are available, except to 
the extent that records or portio~s of records fall within 
one or more grounds for denial listed in §87(2)(a) through 
(h) of the Law. From my perspective, none of the grounds 
for denial could appropriately be cited. With respect to 
materials created by County officials, §87 (2) (g) (i) states 
that statistical or factual information found within inter
agency and intra-agency materials should be made available. 
With respect to records submitted to the County by a person 
or firm outside of government, I do not believe that any 
ground for denial would be applicable based upon the back
ground information that you have provided. 

Third, in terms of reproduction of the records in 
which you are interested, §89(3) of the Freedom of Infor
mation Law states that: 

"[E] ach entity subject to the pro
visions of this article, within five 
business days of the receipt of a 
written request for a record reason
ably described, shall make such record 
available to the person requesting it, 
deny such requests in writing or fur
nish a written acknowledgment of the 
receipt of such request and a statement 
of the approximate date when such 
request will be granted or denied. 
Upon payment of, or offer to pay, the 
fee prescribed therefore, the entity 
shall provide a copy of such record ••• " 

Based upon the language quoted above, I believe that an 
agency is obliged to produce a copy of an accessible record 
upon payment of the requisite fees. However, under the 
circwnstances and in all honesty, I am not sure that I can 
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recommend a clear course of action with respect to repro
duction of the blueprint. As you rnay be aware, §89(1) 
(b} (iii) of the Freedom of Infor~Ation Law states in essence 
that an agency may charge up to twenty-five cents per photo
copy not in excess of nine by fourteen inches, or the actual 
cost of reproducing other records. Consequently, if a 
record is not subject to conventional photocopying methods, 
an agency may assess a fee based upon the actual cost of 
reproduction. You wrote that there is no machine that can 
duplicate the blueprints in Delhi. Perhaps, however, there 
is such a machine in a nearby municipality, such as Sidney 
or Binghamton. lf you and County officials would be willing 
to do so, it is suggested that you offer to pay the actual 
cost of reproducing the blueprints plus other costs involved 
for transportation and time, for example. The only other 
alternative that I can suggest (and I am not an expert 
regarding the reproduction of technical documents) is that 
the blueprints be photographed. 

Lastly, with respect to the time limits for response 
to requests, §89{3) of the Freedom of Information Law and 
§1401.5 of the Committee's regulations provide that an agency 
must respond to a request within five business days of the 
receipt of a request~ The response can take one of three 
forms. It can grant access, deny access, and if so, the 
denial should be in writing stating the reasons, or the 
receipt of a request may be acknowledged in writing if more 
than five days is necessary to review or locate the records 
and determine rights of access. When the receipt of the 
request is acknowledged within five business days, the agency 
has ten additional days to grant or deny access. Further, 
if no response is given within five business days of receipt 
of a request, the request is considered 11 constructively" 
denied [see regulations, §l401.7(b)J. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Corr.mittee 
[see Freedom of Information Law, §89(4) (a)]. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Arretta Early 

David Munsell 

Sincerely, 

Robert J. Freeman 
Executive Director 
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· ne!Kr "Mr. P}])e,rt : 

January 20, 1981 

:.allllJ f have r eceived your letter of December 18 and 
ap -l ~ me "icP~ ~e delay in response. 

You ~ G~e that on January l, mental health services 
will be ~ransfer~d from the Oswego County system to a 
private h$spi~al. In this r egard, both employees and clients 
of the pre!rent •taI n alth center have expressed concerns 
to you re,a>J!"dMng '%he t•ns fer of confidential patient 
records fr~ ~e eente~ ~ e ,the hospital. You have asked 
for my opinhpn on :tlie SW'l)~ ~~ . 

In brief, the ~ eedom ""Q1f Information Law states 
that all records o~ an agency a ~ available, except to 
the extent t hat f eco%ds e'r por~io.rm -'th~ eof fall within one 
or more grounds for denial listed f~ the '!'Law. 

The most rele:vant exe'"e t.!011 \Dld'e,r tli , circumstances 
in §87(2) (a), which pr.ov',£dpa t.Mat a-n a~en~ may withhold 
records that "are specxfic\~lly ex pted_ fr0.k tias•closure 
by state or federal statute,\. · e,re I di eet ~~ attention 
to §33.13 of the Mental Hygie -e La, which gen~f ~ requires 
that clinical records regar~~t £'.)at~ents in menta~ h~giene 
facilities remain confidenti , ~ d ~hich has been c:..nclosed 
for your consideration. \ 

With respect to the lega]itf 7 tQ he transm~~~al 
the records in question without the auth0crization ol' the 
clients, S33.13{d) states that nothlnf in ~he preceding ' 
provisions of the Mental Hygiene Lal rt:!quiring confide'n'tiali-t},. 

'·, 
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11 
••• shall prevent the exchange of 

information concerning patients, 
including identification, between 
(i) facilit ies providing services 
for such patients pursuant to an 
approved unified services plan, 
as defined in article eleven, or 
pursuant to agreement with the 
department and (ii) the department 
or any of its facilities. Infor
mation eo exchanged shall be kept 
confidential and any limitations 
on the release of such information 
imposed on the party giving the 
information shall apply to the 
party receiving the information• • 

.. 

" f. • \f W t *•tZS,( WLD _Y 

In view of the foregoing provision, it would appear that the 
confidentiality provisions required of the County would 
essentially be transferred to the hospital that now main-
tains patient records. · 

Further, it i s noted that the Freedom of Information 
Law is applicable only to governmental entities; it does 
not apply to a private hospital, f o r example. Therefore, 
the hospital to which the records have been transferred 
would be under no obligation under the Freedom of Information 
Law to disclose any of its records. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

Sincerely,· 

~~~ 
Robert J. Freeman 
Executive Director 

), 
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Dear Mr. Lalonde: 

As you are aware, I have received your letter of 
December 18 in which you requested an advisory opinion 
under the Freedom of Information Law. 

According to your letter and the attached applica
tion for public access to records directed to the records 
access officer of the Albany City School District, you 
were denied the "1D]ates of birth of children in Miss 
- Emotionally Disturbed class at School #26'1 • 

In my opinion, the information that you are seek
ing should be available. 

It is noted at the outset that you stated that the 
information regarding dates of birth of the chil dren 
in the class in question is important and relevant to a 
hearing involving your child. Further, the School District 
is required to establish a limitation of three years in 
terms of the dates of birth of children attending a 
special class. Section 200.4(c) (.1) (i) of the regulations 
promulgated by the Commissioner of Education pertaining 
to a special class states that: 

"(1) Special classes for pupils 
handicapped because of severe phys
ical reasons. School districts may 
organize special classes for pupils 
who are blind, deaf, orthoped
ically handicapped or neurologi
cally impaired, in accordance with 
the following criteria: 

(i) The chronological age range of 
the pupils served shall not exceed 
three years." 
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In view of the foregoing, it is clear that the dates of 
birth are relevant to the performance of the duties of 
the School District and its compliance with state regu
lations~ 

In terms of rights of access, the Freedom of Infor
mation Law provides that all records of an agency, such 
as· a school district, are available, except to the extent 
that records or portions thereof fall within one or more 
grounds for denial listed in §87(2) (a) through (h) of 
the Law {see attached). 

Under the circumstances, three grounds for denial 
should be brought to your attention. 

First, §87(2) (a) states that an agency may withhold 
records or portions thereof that are "specifically exempted 
from disclosure by state or federal statute". In this 
regard, the federal Family Educational Rights and Privacy 
Act, 20 USC §1232g, which is commonly known as the 
11 Buckley Amendmentu, states that any 1'education records" 
identifiable to a particular student or students are 
confidential to all but the parents of the students, and 
that as a general rule education records cannot be dis
closed without the consent of the parents. Under the 
circumstances, if, for instance, a record indicates the 
names of students in the class and their dates of birth, 
the names or other identifying details should be deleted 
in order that only the dates of birth of the students in 
the class would remain. 

The second ground for denial is §87(2) (b), which 
states that an·agency may withhold records or portions 
thereof when disclosure would result in 11 an unwarranted 
invasion of personal privacy 11

• As such, the same con
clusion is reached as in the case of §87{·;?) (a}, speci
fica1ly, that identifying details may be deleted to pro
tect privacy while the remaining information, i.e. dates 
of birth, would be accessible. 

The third ground for denial of relevance is §87(2} 
(g), which states that an agency may withhold records 
that: 

11 are inter-agency or intra ... a9"ency 
materials which are not: 

i. statistical or factua1 tabu
lations or data; 
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ii, instructions to staff that 
affect the public, or 

iii. final agency policy 'or de-
- terminations ••• 11 

The language q~oted above contains what in effect is a 
double negative. Wl\ile inter-agency and intra-agency 
materials may be withheld, portions of such materials 
consisting of statistical or- factual information# in
structions to staff that affect the public, and final 
agency policy or determinations must be made available. 

In this instance, a record indicating the names of 
students in the class and their dates of birth would con
sist solely of factual information that is available under 
§87 (2) (g) (i), Again, however, the identifying details, 
such as the names of students, could be deleted under 
both the Family Educational Rights and Privacy Act and 
§87{2) (b) of the Freedom of Information Law concerning 
unwarranted invasions of personal privacy. 

I would like to point out that in a situation in 
which a parent sought records indicating the results 
of standarized tests that were listed on a printed page 
with the names of students in alphabetical order, the 
Appellate Division held that the names should be deleted 
and that, to ensure the protection of privacy, the scores 
should be 0 scrambledt' in order to change the order in 
which students were listed [Kryston v. Board of Educationt 
East Ramapp Sqhool District, 430 NYS 2~ 688, _ AD 
{Aug. 11, 1980)]. The court found further that scraiiiEling 
the scores would not constitute the creation of a record. 
In this case, if, for example, the dates of birth appear 
on a record in which student names are listed alphabeti
cally, based upon the Kryston decision cited above, the 
School District would be obliged to "scramble 11 the dates 
of birth in order to preclude the identification of any 
particular student, while providing access to the dates 
of birth. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jrn 
Enc. 
cc: Bruce Venter 

Da;vid Brown 

Sincerely, 
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Dear Ms. Sweeting: 

I have recently received your letter of December 18 
in which you requested information regarding the means by 
which you may obtain records in possession of various 
agencies. 

It is emphasized a t the outset that the Committee 
on Public Access to Records is responsible for providing 
advice with respect to the Freedom of Information Law, 
the Committee does not have possession of records generally, 
nor does it have the capacity to cOlTlpel agencies to dis
close records. Nevertheless, I would like to offer the 
following comments,; 

First, a number of areas of inquiry concern records 
in possession of courts. In this regard, it is noted 
that the Freedom of Information Law does not include 
the courts and court records within its scope. However, 
court records are often available under various provi
sions of law. For instance, §255 of the Judiciary Law 
states that: 

"IA] clerk of a court must, upon request, 
and upon payment of, or offer to pay, 
the fees allowed by law, or, if no fees 
are expressly allowed by law, fees at 
the rate allowed to a county clerk for a 
similar service, diligently search the 
files, papers, records, and dockets in 
his office; and either make one or rnore 
transcripts or certificates of change 
therefrom, and certify to the correct
ness thereof, and to the search, or certi
fy that a document or paper, of which 
the custody legally belongs to him, can 
not be found. 11 
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In view of the provision quoted above, it is suggested 
that you request court records from the clerks of the 
appropriate courts and that in so doing you attempt to 
provide as much specificity as possible regarding the 
particular records in which you are interested. 

Second, several potential requests concern records 
in possession of police departments or offices of districts 
attorney. In this regard, I would like to point out that 
the Freedom of Information Law requires that an applicant 
"reasonably describe" in writing the records in which he 
or she is interested. Consequently, rather than request
ing "all records" concerning surveillance, for example, 
without more, it is again suggest that you attempt to 
provide as much specificity as possible when making a 
request. Identifying information, such as dates, file 
designations, or similar information would likely enable 
an agency to respond more readily to a request. 

Third, the Freedom·of Information Law states that 
all records are available, except those records that 
fall within one or more grounds for denial listed in 
§87 (2) (a) through (h) (see attached). Please be advised 
that there may be several grounds for denial that could 
appropriately be cited regarding records of a police 
department or a district attorney. For instance, §87 
(2) (e) states that an agency may withhold records "com
piled for law enforcement purposes" under certain cir
cumstances specified in the Law; §87 (2) (f) states that 
an agency may withhold records when disclosure would 
"endanger the life or safety of any person." Depending 
upon the nature of the records sought, it is possible 
that one or more grounds for denial might be cited. 

Fourth, among the agencies that you cited is the 
Bureau of Child Welfare. In this regard, it is noted 
that the Social Services Law, §136, provides in brief 
that any records identifiable to an applicant for or a 
recipient of public assistance are confidential. How
ever, it is also important to point out that the regu
lations promulgated by the State Department of Social 
Services provide that such records may be made available 
to an applicant for or a recipient of public assistance 
or a relative if in the judgment of social service offi
cials, disclosure would be in the best interests of an 
applicant or recipient. 
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Lastly, you requested information regarding the 
means by which you may obtain birth records pertaining 
to you. As a general rule, birth certificates and 
related information are provided to the subject to such 
records~ Since you were born in New York City 1 it is 
suggested that you call the New York City Health Depart
ment, which has a bureau that deals with birth and death 
records and may be reached by calling 247-0130. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:jm 

Enc. 

Si~;;() ' f~ 
Robert J. Freeman 
Executive Director 



STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

'OMMITTEE MEMBERS 

THQM,\S H. COLLINS 
MAlllO h.,. CU0!\10 
JUHN C. EGAI,/ 

DEPARTMENT OF STATE. 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518,2191 

WALTER W. GnUNFELD 
M~HCELLA MAX WE LL 
HOWARDF.MILLER 
~.l,SJL A. PATERSOt\' 
IRVING P. SEIQ:.-,AN 
GILBERT P. S11.llTH Cn.ilrma• 
DOUGLAS L. T.JRNER January 21, 1981 

EXECUTIVE OLRE'CTOR • 
RO~E.RT J. FA[;EMPN 

' ' 

Charles J. Drha 
Director of Organizations 

and Public Relations 
civil Service Merit Council 
157 - 12 Powell's Cove Blvd. 
Beechhurst, Queens, NY 11357 

Dear Mr. Drha: 

I have received your letter of December 15 and 
apologize for the delay in response. As the Director of 
Organizations and Public Relations of the Civil Service 
Merit Council, you have raised a series of questions re
garding access to medical records by members of the uniformed 
forces, including New York City Police, Housing, Transit, 
Fire, Correction, and Sanitation Officers. 

In my view, there are several provisions of law 
with which you should be familiar. 

First, the Freedom of Information Law often grants 
rights of access to medical records to the subjects of the 
records. Specifically, the Freedom of Information Law is 
based upon a presumption of access and states that all 
records of an agency are available, except to the extent 
that records or portions thereof fall within one or more 
grounds for denial enumerated in §87(2) (a) through (h). 
Further, §89(2) (c} of the Law states that records pertaining 
to an individual should be made available to him or her, 
unless one of the grounds for denial may appropriately be 
cited. 

From my perspective, there is but one ground for 
denial that could justifiably be cited to withhold medical 
records from the subjects of the records. Section 87(2) 
(g} of the Law states that an agency may withhold records 
that: 
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" ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public: or 

iii. final agency policy or determinations ••• " 

It is emphasized that the language quoted above contains 
what in effect is a double negative. Stated differently, 
although an agency may withhold inter-agency and intra-agency 
materials, it must provide access to portions of such mater
ials consisting of statistical or factual information, 
instructions to staff that affect the public, or final agency 
policies or determinations. 

In the case of records prepared by departmental 
doctors, I believe that such records could properly be 
characterized as "intra-agency materials 11

• However, to the 
extent that such materials contain statistical or factual 
information, such as laboratory test results, for instance, 
I believe that they must be made available. To the extent 
that the records contain advice or opinion, for instance, 
it appears that such information could be denied. 

In the case of records submitted to an agency by 
doctors other than those employed by the agency, it does 
not appear that there would be a ground for denial and that 
such information must be made available. 

Your second question concerns a situation in which 
a request is made in writing by certified mail with return 
receipt and an agency fails to reply. 

With respect to the time limits for response to 
requests, §89(3) of the Freedom of Information Law and 
§1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business 
days of the receipt of a request. The response can take 
one of three forms. It can grant access, deny access, 
and if so, the denial should be in writing stating the 
reasons, or the receipt of a request may be acknowledged 
in writing if more than five days is necessary to review 
or locate the records and determine rights of access. 
When the receipt of the request is acknowledged within 
five business days, the agency has ten additional days 
to grant or deny access. Further, if no response is 
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given within five business days of receipt of a request 
or within ten days of the acknowledgment of the receipt 
of a request, the request is considered 11 constructively 11 

denied [see regulations, §1401.7(b)]. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89 (4) (a)]. 

Third, you have asked what can be done if a private 
doctor or hospital requests records on behalf of a patient 
and receives no reply. In all honesty, all that I can 
suggest is that all parties concerned be made aware of the· 
provisions of §17 of the Public Health Law concerning the 
release of medical records. That provision states in 
relevant part that: 

"[U]pon the written request of any 
competent patient, parent or guardian 
of an infant, or committee for an 
incompetent, an examining, consulting 
or treating physician or hospital must 
release and deliver, exclusive of per
sonal notes of the said physician or 
hospital, copies of all x-rays, medical 
records and test records including all 
laboratory tests regarding that patient 
to any other designated physician or 
hospital, provided, hawever, that such 
records concerning the treatment of 
an infant patient for venereal disease 
or the performance of an abortion oper
ation upon such infant patient shall 
not be released or in any manner be made 
available to the parent or guardian of 
such infant. Either the physician or 
hospital incurring the expense of pro
viding copies of x-rays, medical records 
and test records including all laboratory 
tests pursuant to the provisions of this 
section may impose a reasonable charge to 
be paid by the person requesting the re
lease and deliverance of such records as 
reimbursement .for such expenses". 
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Fourth, if a member of the uniformed forces is 
referred to a doctor not employed by an agency, you have 
asked whether that doctor may object release of a medical 
report prepared by that doctor to the subject of the report. 
In my.opinion, the doctor could not require that the depart
ment maintain confidentiality of the records in question, 
n6r could the agency promise to the doctor that the records 
would be kept confidential. It has long been held that a 
promise of confidentiality may be all but meaningless, and 
it was most recently held by the state's highest court, the 
Court of Appeals, that rights of access to government records 
are fixed by the Freedom of Information Law [see Doolan v. 
BOCES, 48 NY 2d 341 (1979)]. 

Fifth, when a request is made directly to a doctor 
under the Freedom of Information Law, you have asked whether 
that person can refuse to release a medical, report to the 
subject of the report. It is noted in this• regard that the 
Freedom of Information Law is applicable only to records in 
possession of government. Consequently, :records of private 
doctors would not fall within the scope of the Freedom of 
Information Law. However, as indicated earlier, §17 of 
the Public Health Law requires that a doctor or hospital 
release medical records to another doctor or hospital re
questing such records on behalf of a patient. 

In addition, the Board of Regents, which licenses 
persons in the health professions, including physicians, 
has promulgated regulations regarding "unprofessional 
conduct 11

• Section 29. 2 (a) (6) of the regulations states 
that unprofessional conduct in the profession of medicine 
includes: 

" ••• upon a patient's written request, 
failing to make available to a patient, 
or, to another licensed health practitioner 
consistent with that practitioner's 
authorized scope of practice, copies 
of the record required by paragraph (3) 
of this subdivision and copies of reports, 
test records, evaluations or X rays 
relating to the patient which are in 
the possession or under the control of 
the licensee, or failing to complete 
forms or reports required for the re
imbursement of a patient by a third 
party. Reasonable fees may be 
charged for such copies, forms or 
reports, but prior payment for the 
professional services to which such 
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records relate may not be required as 
a condition for making such records 
available. A practitioner may, however, 
withhold information from a patient if, 
in the reasonable exercise of his or her 
professional judgment, he or she believes 
release of such information would adversely 
affect the patient's health, and this 
section shall not require release, to 
the parent or guardian of a minor, of 
records or information relating to venereal 
disease or abortion except with the minor's 
consent". 

Sixth, you have asked what can be done if a physician 
fails to reply and ignores a request. In such circumstances, 
it is suggested that a complaint be sent to the appropriate 
board for professional licensing at the State Education 
Department. 

Seventh, if there are a nwnber of doctors treating 
a patient, you have asked whether an agency must provide 
each doctor with copies of records sought. Assuming that 
the records are available, I do not believe that the Freedom 
of Information Law imposes any restriction on the number 
of requests that might be made or the nwnber of copies re
quested. It is noted, however, that the Freedom of 
Information Law permits agencies to assess fees for repro
ducing records. As a general rule, §87(1) (b)(iii) of the 
Freedom of Information Law states that an agency may charge 
up to twenty-five cents per photocopy or the actual cost 
of reproducing records not subject to conventional photo
copying methods. 

Eighth, you asked what can be done if an agency 
insists on providing copies of medical records only to 
"a doctor". Again, some aspects of medical records are in 
my view available to the subject of the records. Conse
quently, assuming that records are accessible, they must 
be made available to the subject. 

Ninth, you have asked whether the Freedom of Infor
mation Law applies to private doctors or hospitals. It is 
reiterated that the Freedom of Information Law includes 
within its scope only governmental entities based on the 
definition of "agency" appearing in §86(3) of the Law 
(see attached). 
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Tenth, you have asked what can be done by those 
officers in situations in which an applicant for medical 
records may be subjected to "harassment". Please be advised 
that the major responsibility of the Committee involves 
providing advice to persons in need of assistance with 
respect to the interpretation of the Freedom of Information 
and oPen Meetings Laws. As you may be aware, I have prepared 
hondreds advisory opinions on behalf of the Committee at the 
request of members of the public, representatives of govern
ment and the news media. Although an advisory opinion is 
not binding of an agency, I am hopeful that in many instances, 
an opinion from this office may be persuasive and help to 
avoid litigation. Further, the courts have cited the opinions 
of the Committee with increasing frequency as the basis for 
their own determinations, and two appellate divisions have 
held essentially that an opinion of the Committee should be 
upheld unless it is unreasonable [see Sheehan v. Cit¥ of 
Binghamton, 59 AD 2d 808, (1977) ~ Miracle Mj..le Associates 
v. Yudelson, 68 AD 2d 176 (1979)]. 

Lastly, you asked whether any particular time is 
most appropriate for reaching this office and whether I 
could participate as a guest speaker before the Civil Ser
vice Merit Council. As a general rule, I am in the office 
between the hours of 8:30 a.m. and at least 5:00 p.m. 
Unless I am absent, I would be more than happy to discuss 
issues concerning access to records with you. In addition, 
I have participated as a speaker before numerous groups and 
would be honored to address the Civil Service J~erit Council 
so long as a reasonable amount of advance notice is provided. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

Enclosure 

Sincerely, 

Robert J. Freeman 
Executive Director 
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January 23, 1981 

Mr. Theodore Newstad 

Dear Mr. Newstad: 

I have received your letter of December 19 and 
apologize for the delay in response. 

You have asked for assistance in obtaining the names 
and addresses of your former navy shipmates with whom you 
served more than thirty years ago. In all honesty, while I 
do not believe that I can help you in gaining the names 
and addresses that you are seeking, I would like to offer 
the following comments. 

First, the Committee on Public Access to Records is 
responsible for advising with respect to the New York Freedom 
of Information Law, which is applicable only to agencies 
of state and local government in New York. Since the in
formation in question is likely maintained by a federal 
agency, the applicable statute is the federal Freedom of 
Information Act. 

Second, it is in my view questionable whether any 
federal agency maintains records indicating the names and 
the current addresses of your former shipmates. In this 
regard, the federal Freedom of Information Act grants 
access to certain existing records and a federal agency 
would not be required under the Act to locate or "track 
down" the persons in which you are interested. 

Third, the federal Act requires that an applicant 
"reasonably describe'1 -'il P, J.ecords sought. As such, it is 
suggested that you ti ths:anit a request in writing to the 
Department of the Navy in W~shington and that you include 
as much information as pdllHble that wou1d enable the 
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Department to locate records, i.e. names, dates, location, 
type of unit, etc. If the Navy continues to maintain a 
base in Fond du Lac, a similar request might be sent to its 
public information officer. To send a request to the 
Department of the Navy, it is suggested that you write to: 

Theodore T. Belazis 
Office of General Counsel 
Department of the Navy 
Crystat Plaza, Bldg. 5, Rm. 480 
Arlington, VA 20360 

Lastly, in your phone book under "United States 
Government", you will find a member for the federal informa
tion center, which can be called toll free. You might want 
to briefly describe your situation to a representative of 
the federal information center, who might be able to assist 
you in contacting the appropriate office. • 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Floss F'rucher 
Executive Deputy Director 
NYS Office for the Aging 
Brnpire State Plaza 
Albany, New York 12223 

Dear Ms. Frucher: 

As you are aware, I have received your letter of 
December 19 in which you requested an advi~ory opinion under 
the Freedom of Information Law. I appreciate your interest 
in complying with the Law and hope that you will accept my 
apologies for the delay in response. 

Your inquiry, according to our discussion was precipi
tated by a request directed to the Office for the Aging by 
Irving A. Landa of the Gray Panthers of the New York Capital 
District. Hr. Landa requested records indicating "the names, 
ages and grades of all employees of your agency Grade 12 and 
above". Mr. Landa also stated in a letter seeking the advice 
of this office that: 

", •• the ages of the employees is the 
heart of our request since we are 
interested in whether or not the 
SOFA is complying with Federal 
guidelines mandating preference in 
hiring to those applicants 60 years 
of age and over 11

• 

The issue raised in your letter as well as that 
submitted by Mr. Landa is whether the disclosure of records 
reflective of the identities of employees of the Office for 
the Aging and their ages would result in 11 an unwarranted 
invasion of personal privacy" and, therefore, be deniable 
under §87(2) {b) of the Freedom of Information Law. 
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I would like to offer several comments in an effort 
to resolve the controversy in a manner that might enable 
the Gray Panthers to determine whether federal guidelines 
have indeed been met and, concurrently, to enable the Office 
for the Aging to protect against unwarranted invasions of 
personal privacy. 

First, the Freedom of Information Law is based upon 
a presumption of access. Stated differently, all records of 
an agency are accessible, except to the extent that records 
fall within one or more grounds for denial appearing in §87 
(2) (a) through (h) of the Law (see attached). It is emphasized 
that the introductory language of §87(2) permits an agency 
to withhold "records or portions thereof" that fall within 
one or more of the grounds for denial. Consequently, it 
is clear that the Law envisions situations in which a single 
record may be accessible or deniable in whole or in part. 
In some instances, portions of a record might justifiably 
be withheld or deleted while the remainder must be made 
available. 

Second, the Freedom of Information Law states that, 
unless specific direction is provided to the contrary, an 
agency need not create or compile a record in response to a 
request. Therefore, if, for example, the Office for the 
Aging does not maintain a record or records reflective of 
the information sought, it would not be obliged to create 
a new record. 

Third, §87 (3) (b) of the Law specifically requires 
that each agency maintain: 

" •.• a record setting forth the name, 
public office address, title and 
salary of every officer or employee 
of the agency ••• " 

As such, an applicant may review a payroll record that indi
cates the name and, by means of the title and salary, the 
grade of all public employees. 

Fourth, as indicated earlier and assuming that a 
record or records exist that contain the information sought, 
the only relevant ground for denial is §87(2) (b), which 
states that an agency may withhold records or portions thereof 
when disclosure would result in an unwarranted invasion of 
personal privacy. In this regard, there are several judicial 
determinations that concern the protection of privacy rela
tive to public employees. Based upon case law, it is clear 
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that public employees enjoy a lesser protection of privacy 
than the public generallYt for public employees have a greater 
duty to be accountable than any other identifiable group. 

Further, as a general rule, the courts have held 
that 'records that are relevant to the performance of a public 
employee's official duties are accessible, for disclosure in 
such instances would result in a permissible rather than an 
unwarranted invasion of personal privacy [see e.g. Farrell 
v. Villase Board of Trustees, 372 NYS 2d 905, {1975); Montes 
v. State, Sup. Ct., Nassau Cty., NYLJ, March 9, 1979; Gannett 
Co. Va Countv of Monroe, 59 AD 2d 309 (1977); aff 1 d 45 NY 
23 954 (1978}; Steinmetz v. Board of Education, East Moriches, 
Sup. Ct., SuffolX Cty., NYLJ, October 30, 1980; SlecEer v. 
Board of Education, City of New York, Sup. Tc., Kings Cty., 
NYLJ, October 2S, 1979]. Conversely, it has also been held 
that records or portions of records identifiable to public 
employees that do not relate to the perfor~ance of their 
official duties may be withheld or deleted on the ground 
that disclosure would indeed constitute an unwarranted 
invasion of personal privacy {see Wool, Matter of, Sup. Ct., 
Nassau Cty~, NYLJ, Nov. 22, 1971}. 

Sased upon extant case law, I would conjecture that 
a court would find that the portion of a record identifying 
a public employee indicating his or her age may be deleted 
for age likely has minimal relevance to the performance of 
one's official duties~ If this contention is accurate, dis
closure of records of the identities of public employees 
with their ages would result in an unwarranted invasion of 
personal privacy. 

From a different perspective, however, unless the 
ages are disclosed, it may be all but impossible to determine 
whether the Office for the Aging is in compliance with the 
federal guidelines to which Mr. Landa referred. 

In this regard, I would like to offer several alter
native suggestions that could serve to protect privacy and 
enable the Gray Panthers to determine whether the agency has 
complied with the federal guidelines to which Mr~ Landa 
referred. 

First, as suggested to you by telephone, Mr. Landa 
or any other person could obtain the payroll record required 
to be compiled under the Freedom of Information Law, which 
includes the name, public office address, title and salary 



Floss Frucher 
January 23, 1981 
Page -4-

of every employee of the agency. When in receipt of the 
payroll listing, he could send inquiries to all employees 
who could individually respond to questions concerning 
their ages and grade. By so doing, an individual employee 
could determine for himself or herself whether disclosure 
of his or her age would result in an unwarranted invasion of 
privacy. In the same vein, inquiries could be sent and 
responses could be given merely with respect to age and 
without any additional identifiers, such as names. Based 
upon the responses, statistics might be compiled to enable 
the Gray Panthers to determine the percentage of employees 
who are over or under a particular age. 

Second, perhaps Mr. Landa could devise a form and 
prepare multiple copies that the Office for the Aging could 
distribute among its employees. Again, it would not likely 
be necessary to include identifying details, such as names, 
but rather only boxes to be checked off indicating a grade 
level and an age. Upon receipt of completed forms, statis
tics could be compiled independently. 

Third, the Office for the Aging could review its 
records indicating the ages of its employees and provide 
access to records indicating age after having deleted iden
tifying details. Again, the information in which Mr. Landa 
is interested would be available without compromising the 
privacy of any particular person. 

Fourth, although the Department would not be required 
to create a record, it could review its records and tabulate 
the number of individuals over a particular age who hold 
positions of Grade 12 and above. 

Fifth, the Office for the Aging could contact the 
employees sixty years of age or older and who are in posi
tions of Grade 12 and above in order to seek a waiver with 
respect to disclosure of records indicating their ages. 
However, this alternative may be inordinately cumbersome. 

Lastly, the Freedom of Information Law is permissive. 
While an agency may withhold certain records based upon the 
exceptions to rights of access, there is nothing in the Law 
that requires an agency to withhold such records. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

Sincerely, 

Ro~~e:~ 
Executive Director 

RJF:ss 

Enclosure 

cc: Irving A. Landa 
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Dear 

DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518/ 414-2518, 2791 

.January 23, 1981 

I have received your letter of December 18 and apolo
gize for the delay in response. Your letter and the attached 
correspondence indicate that y ou have "beeh consist ently 
denied copies" of records concerning y our child, includi ng 
test results, by various officials of the Elwood School 
District. 

Based upon the facts presented in the correspondence, 
I believe that the information that you are seeking must 
be made available to you under various provi sions of law. 

First, as you i ntimated in your letter, the records 
are apparently accessible to you under the federal Family 
Educational Ri ghts and Privacy Act, which is commonly known 
as the "Buckley Amendment". In brief, the Buckley Amend
ment states that a parent has the right to gain access t1b 
"education records" pertaining to his or her child, and 
that , as a general rule, s uch reco rds may not be disclo~ti 
to third parties unless an educational agency or institution 
obtains the consent of the parents. 1 J 

Second, I believe that the r e cords in question mu s t_ 
also be made available under the Education of the Handi -tl 
capped Act . The regulations promulgated by the then u;s . .,. 
Department o f Health, Education and Welfare un der t hat Ac~r 
state in §l2la.S62(a) that: 

"lE]ach participating agency shall permit 
parents to inspect and review any educa
tion r e cords relating to their children 
which are collected, maintained, or used 
by the agency under this part. The agency 



.. . :-:.-.. ·.: --.. 

; ( 

January 23, 1981 
Page -2-

shall comply with a request without 
unnecessary delay and before any meet
ing regarding an individualized educa
tion program or hearing relating to 
the identification, evaluation, or 
placement of the child, and in no case 
more than 45 days after the request 
has been made." 

In view of the foregoing, it is clear that parents of stu
dents have the right to inspect education records pertain
ing to their children that are used by the agency. More
over, the quoted provision specifies that an agency shall 
comply with a request "before any meeting ••• or hearing" 
concerning an individualized e ducation progra.m or relating 
to the "identification, evaluation, or placement of the 
child". As such, it is clear that, as a parent, you have 
the right to inspect the records in question before a de
termination is made by the Committee on the Handicapped 
regarding the educ ational program of your child. 

Third, the Freedom of Information Law requires that 
an agency make copies of accessible records upon payment 
of or offer to pay the requisite fees for photocopies Isee 
attached, Freedom of Information Law, §89(3)]. As a general 
rule, an agency can charge no more than twenty-five cents 
per photocopy not in excess of nine by fourteen inches 
Isee Freedom of Information Law, §87(1) (b) (iii)]. 

Although neither the Family Educ ational Rights and 
Privacy Act nor the Education of the Handicapped Act re
quires that photocopies of education records be made, it 
is reit erated that the New York Freedom of Information 
Law requires that copies of accessible records by made on 
request and upon payment of the appropriate fees. 

In a related vein, based upon a conversation with 
another resident of your District, it has been contended 
by some that records in which you are i nterested, such 
as "protocols" concerning students, do not constitute 
"records" available under any provision of law. If indeed 
that contention has been made, I respectfully disagree. 
Section 86(4) of the Freedom of Information Law defines 
"record" to include: 



f 
\ 

" ••• any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form what s oever including, 
but not limited to, reports, statements~ 
examinations, memoranda, opinions, f olders, 
files, books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, photos, 
letters, microfilms, computer tapes or 
discs, rules, regulations .or codes." 

Further, §99.3 o f the regulations promulgated under the 
federal Family Educational Rights and Privacy Act defines 
"record" to mean: 

" ••• any information or data recorded in 
any medium, including, but not limited 
to: handwr i t ing, print, tapes, film, 
microfilm, and microfiche." 

In view of both of t he definitions quoted above, it is 
clear that the information in ·which you are interested 
constitutes a "record 11 subject to rights of access granted 
by any of the applicable provisions of law cited in the 
preceding paragraphs. 

It is noted that I have contacted the U.S. Department 
of Education on your behalf with respect to the interpret a
t ion of the Family Educational Rights and Privacy and Edu
cation f or t he Handicapped Acts. I was info rmed that the 
"protocols" are considered "records" subject to the -provi
sions of both Acts and accessible to parents. This con
clusion was reached in view o f the fact that the contents 
of protocols are generally shared by their authors with 
school d i stric t officials and others. Consequently, they 
f all within the scope of t he definition of "education re
cords" appeari ng in §99,3 of the regulations promulgated 
u nder the Fami ly Educati onal Rights and Privacy Act, and there 
fore are accessible to parents under the Act. 

It is also noted that §89(5) of the Free dom of Infor
mation Law states that nothing i-n the Law shall be construed 
to limit or abri dge rights of access to records granted by 
other provisions of law or by means of judicial determin
ations. Therefore, even though examination questions and 
answers might be withheld in s ome instances under §87(2) 
(h) of the Freedom o f Information Law, that provision could 
not be cited as a bas is f or withholding, since such records 
must clearly be made available under the two federal acts 
cited earlier. 
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Lastly, with respect to the time limits for response 
to requests, §89(3) of the Freedom of Information Law and 
Sl401.5 of the Committee's regulations provide than an 
agency must respond to a request within five business days 
of the receipt of a request. The response can take one of 
three forms. It can grant access, deny access, and if so, 
the denial should be in writing stating the reasons, or 
the receipt of a request may be acknowledged in writing 
if more than five days is necessary to review or locate 
.the records and determine rights of access. When the re-
. ceip·t of the request is acknowledged within five business 
days, the agency has ten additional days to grant or deny 
access. Further, if no response is given within five 
busi~~ss days of receipt of a request or within ten days 
of the acknowledgment of the receipt of a request, the re
quest is considered "constructively" denied lsee regula
tions, §1401.7{b)J. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
Ieee Freedom of Information Law, §89(4) (a)J. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

cc: Arthur Bunce 
H. Burr 
E. Fitzgerald 
Richard Hehir 
C. Laufman 

Sincerely, 

Robert J. Freeman 
Executive Director 
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January 27, 1981 

... 

W. Brian Barr, CSW 
Director of Clinical Services 
La Salle School 
391 Western Avenue 
Albany, New York 12203 

Dear Mr. Barr: 

I have received your letter of late December and 
apologize for the delay in response. 

You wrote that you have been requesting for some 
71cnths uall intra-agency communications regarding La Salle 
Schcol that are in possession of the New York State Depart
ment ~f Social Services". However, to date, you have re
ceived 1-;.0 response. 

advice. 
I wo·i.lld like to offer the following comments and 

First, I ~ave contacted the Department of Social 
Services on your behalf to learn more of the status of your 
request. Ms. Ester Dallman, assistant to the records access 
officer, informed me, that the public information office has 
located the records sought, which are voluminous, and that 
the records are now being reviewed to determine rights of 
access. 

Second, it is important to note that the Freedom of 
Information Law requires that an applicant for records 
"reasonably describe" the records sought in writing. To 
assist Department officials in locating the records in which 
you are, interested, a request should provide as much speci
ficity as possible, including references to the specific 
subject matter of records, dates, titles, file designations, 
and similar identifiers • 
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Third, the Freedom of Information Law is based upon 
a presumption of access. Section 87(2) of the Law states 
that all records are available, except those records or 
portions thereof that fall within one or more grounds for 
denial appearing in paragraphs (a) through (h) of the cited 

-provision. 

Fourth, one of the grounds for denial may have par
ticular relevance to the records sought. I direct your 
attention to §87(2) (g), which states that an agency may 
withhold records that: 

" ••• are inter-agency or intra-agency 
materials which are not: · 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public: or 

iii. final agency policy or determina
tions ..• " 

It is emphasized that the language quoted above contains 
what in effect is a double negative. Stated differently, 
while inter-agency and intra-agency materials may be withheld, 
portions of such materials consisting of statistical or 
factual information, instructions to staff that affect the 
public, or final agency policies or determinations must be 
made available. 

Under the circumstances, to the extent that inter
agency communications relative to your inquiry exist, I 
believe that Department officials are required to review 
those materials to determine the extent, if any, to which 
they may justifiably be withheld. 

Fifth, with respect to the time limits for response to 
requests, §89(3) of the Freedom of Information Law and §1401.5 
of the Committee's rregulations provide that an agency must 
respond to a request within five business days of the re
ceipt of a request. The response can take one of three 
forms. It can grant access, deny access, and if so, the 
denial should be in writing stating the reasons, or the 
receipt of a request may be acknowledged in writing if more 
than five days is necessary to review or locate the records 
and determine rights of access. When the receipt of the 
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request is acknowledged within five business days, the agency 
has ten additional days to grant or deny access. Further, 
if no response is given within five business days of receipt 
of a request or within ten days of the acknowledgment of the 
receipt of a request, the request is considered "constructively" 
~enied [see regulations, §1401.7(b}]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that you may appeal 
to the head of the agency or whomever is designated to deter
mine appeals. That person or body has seven business days 
from the receipt of an appeal to render a determination. 
In addition, copies of appeals and the determinations that 
follow must be sent to the Committee. [see Freedom of Infor
mation Law, §89 (4) (a)]. 

Lastly, as indicated earlier, Department officials 
are in the process of reviewing the records in which you are 
interested. As such, it appears that a response to your 
request will be rendered shortly. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

cc: Ester Dallman 

Sincerely, 

Robert J. Freeman 
Executive Director 
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January 26., 1981 

Mrs. Joan Hutchinson 

Dear Mrs. Hutchi nson: 

I have received your letter of December 18 and apolo
gize for the delay in response. 

Enclosed for your consideration are copies of the 
provisions of law that you requested. 

You have raised questions regarding the contents of 
a letter addressed to you by Harry R. Burr, Association 
Superintendent of the Elwood Union Free School District. 
That correspondence indicates that Mr. Burr has relied 
upon a position offered by the State Education Department 
that "various psychological tests or protocols are avail
able to be seen and reviewed by parents, but copies of 
tests or protocols are not permitted." 

In my view, assuming that the psychological tests 
and protocols pertain to your child or children, copies 
must be made available to you upon request and upon pay
ment of the requisite fees for photocopying. 

First, as you intimated in your letter, the records 
are apparently accessible to you under the federal Family 
Educational Rights and Privacy Act , which is commonly 
known as the "Buckley Amendment'1 • In brief, the Buckley 
Amendment states that a parent has the right to gain 
access to "education records" pertaining to his or her 
child, and that, as a general rule, such records may not 
be disclosed to third parties unless an educational agen
cy or institut ion obtains the consent of the parents. 
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Second, I believe that the records in question must 
also be made available under the Education of the Handi
capped Act. The regulations promulgated by the then U.S. 
Department of Health, Education and Welfare under that Act 
state in §12la.562(a) that: 

"IE] ach participating agency shall permit 
parents to inspect and review any educa
tion records relating to their children 
which are collected, maintained, or used 
by the agency under this part. The agency 
shall comply with a request without un
necessary delay and before any meeting 
regarding an individualized education pro
gram or hearing relating to.the identi
fication, evaluation, or placement of 
the child, and in no case more than 45 
days after the request has been made." 

In view of the foregoing, it is clear that parents of stu
dents have the right to inspect education records pertain
ing to their children that are used by the agency. More
over, the quoted provision specifies that an agency shall 
comply with a request "before any meeting ••• or hearing" 
concerning an individualized education program or relating 
to the "identification, evaluation, or placement of the 
child". As such, it is clear that, as a parent, you have 
the right to inspect the records in question before a 
determination is made by the ~ormnittee on the Handicapped 
regarding the educational program of your child. 

Third, the documents in which you are interested 
are in my view "records" that fall within the definition 
of "record" appearing in both §86(4) of the Freedom of 
Information Law and §99.3 of the regulations promulgated 
under the Family Educational Rights and Privacy Act, and 
that they constitute "education records 11 as defined by 
the regulations devised under the Family Educational 
Rights and Privacy Act. 

Section 86(4) of the New York Freedom of Informa-
tion Law defines 11 record 11 to include: 

" ••• any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever including 
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but not limited to, reports, statements, 
examinations, memoranda, opinions, folders, 
files, books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, photos, 
letters, microfilms, computer tapes or 
discs, rules, regulations or codes." 

Further, §99.3 of the regulations promulgated under the 
Family Educational Rights and Privacy Act defines "record" 
to mean: 

11 
••• any information or data recorded in 

any medium, including, but not limited 
to: handwriting, print, tapes, film, 
microfilm, and microfiche. 1' 

In view of both of the definitions quoted above, it is 
clear that the information in which you are interested 
constitutes a 11 record" subject to rights of access granted 
by any of the applicable provisions of law cited in the 
preceding paragraphs. 

It is noted that I have contacted the U.S. Department 
of Education on your behalf with respect to the interpreta
tion of the Family Educational Rights and Privacy and Edu
cation for the Handicapped Acts. I was informed that the 
11 protocols 11 are considered "records" subject to the provi
sions of both. Acts and accessible to parents. This con
clusion was reached in view of the fact that the contents 
of protocols are generally shared by their authors with 
school district officials and others. Consequently, they 
fall within the scope of the definition of "education re
cords" appearing in §99.3 of the regulations promulgated 
under the Family Educational Rights and Privacy Act, and 
therefore are accessible to parents under the Act. 

Fourth, while neither the Family Educational Rights 
and Privacy Act nor the Education of the Handicapped Act 
requires that photocopies of education records be made, 
the New York Freedom of Information Law does require the 
copies of accessible records be made on request and upon 
payment of the appropriate fees Isee Freedom of Information 
Law, §89(3)]. As a general rule, an agency, which includes 
a school district, can charge no more than twenty-five 
cents per photocopy not in excess of nine by fourteen 
inches !see Freedom of Information Law, §87 (1) (b) (iii)]. 
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I would like to point out that the issue has arisen 
in the past and that I have been advised by a representa
tive of the U.S. Department of Education that if a state 
law requires that accessible records De photocopied, such 
direction remains effective even though a right to copy 
does not exist under the applicable provisions of federal 
l_aw. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jrn 

Encs. 

cc: Harry R. Burr 
Hannah Flegenhimer 

sil;t:i~ ~l 
Robert J. Freemanv----____ 
Executive Director 
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Taylor 
Inc. 

January 26, 1981 

Dear Mr. Taylor: 

I recently received your letter of January 7 in which 
you requested a copy of "the report on problems facing our 
city and state." You attached an editorial from the New 
York~ which purports to relate to such a report. 

Please be advised that the Committee on Public Access 
to Records is charged with the authority to advise with 
respect to the Freedom of I nformation Law. It does not 
have possession of records generally, nor does it have 
the capacity t o compel a gencies to produce records, 

Nevertheless, I have made numerous telephone in
quiries on your beh alf in order to locate or determine 
the existence of a report on the subject that_yeu men
tioned. There is no record of issuance of a report by 
a Senate Committee on Natural Calamities, and it appears 
that, although hearings may have been held following the 
1977 New York City blackout, no Senate report was prepared. 

I have learned, however, that several investigations 
may have been initiated by a variety of government agen
cies and private corporations in 1977 that relate to the 
subject matter. For instance, I was told that the Public 
Service Commis sion prepared a voluminous report on the 
subject, as did the Federal Energy Regulatory Commission, 
whose funct i ons were apparently t aken over by the new 
U.S. Department of Energy. In addition, I was informed 
that con Edison also performed its own study following 
the blackout. 
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It is suggested that you request reports from the 
entities to which reference was made in the preceding 
paragraphs. To do so, it is recommended that you reason
ably describe the reports sought in writing end that you 
offer as much descriptive informatton as possible regard
ing the specific subject matter, dates, file designations, 
or simtlar identifying information to assist those entities 
in locating the requested materials. Further, you might 
want to offer to pay the requisite fees for photocopying . 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

Sincerely, 

Ro!~t~~ 
Executive Director 

RJF :jm 
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Dear Mr. LaBelle: 

January 26, 1981 

I have received your inquiry directed to the records 
access officer of the Committee on Public Access to Records 
of January 22, 1981. In addition, I have received the same 
materials addressed to Thomas H. Collins, who is character
ized in the correspondence as the chairman of the Committee. 

Please be advised that Gilbert P. Smith is the Chair
man of the Committee; Thomas H. Collins is a member of the 
Committee. Nevertheless, the correspondence that you trans
mitted will be sent to both Mr. Smith and Mr. Collins. 

First, you requested a "certified copy of the minutes" 
of the Committee on Public Access to Records that directed 
that its director prepare a letter dated January 6 "in 
opposition to certain action taken by the New York State 
Police Committee on Appeals". You also requested a certi
fied copy of the Committee's "approval and adoption" of the 
opinion. 

The second area of request concerns a demand for 
minutes granting the director of the Committeeauthority to 
render opinions, if no minutes specifically delegated the 
authority to draft the opinion dated January 6. 

In this regard, there are no minutes that authorized 
the director to prepare the specific advisory opinion to 
which you made reference. However, on October 26, 1978, the 
Committee at a meeting passed a resolution authorizing the 
director to 11 do all that is necessary to perform the duties 
of the Committee". As a matter of fact, the resolution 
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was precipitated by a gathering in which you and the director 
were in attendance, and in which you raised questions con
cerning the means by which the Committee's regulations were 
drafted and the relationship between the committee and its 
director. Following your questions, a memorandum was sent 
to the Committee describing the conversation in preparation 
for its upcoming meeting. Enclosed is a certified copy of 
the minutes of the meeting which, in the fourth paragraph 
of the second page, clearly delegate authority to the 
executive director to carry out the duties of the Committee. 
Also enclosed is a certified copy of the memorandum sent to 
the Committee prior to its meeting. 

With respect to the authority of the Committee, I 
direct your attention to §89(1) (b) of the Public Officers 
Law, which states in part that the Committee shall: 

11 i. furnish to any agency advisory 
guidelines, opinions or other appro-
priate information regarding this 
article; and 

ii. furnish to any person advisory 
opinions or other appropriate 
information regarding this article ••• " 

Since the provisions quoted above authorize the Committee to 
furnish advisory opinions to agencies and to any person 
regarding Article 6 of the Public Officers Law (the Freedom 
of Information Law), clearly the Committee and its director 
by means of delegation may prepare advisory opinions. 

The third area of your inquiry requests 

" [A] certified copy of the request of 
the Division of New York State Police, 
directed to the Committee on Public 
Access to Records, which asked that the 
committee furnish to the said New York 
State Police, an opinion or other infor
mation regarding Article 6 - Freedom of 
Information Law - as provided for in 
§89 (b) (i) of the Public Officers Law, 
relating to the opinion of said Mr. 
Freeman contained in the letter set 
forth in Exhibit 'A' attached hereto". 
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In this regard, there was no request for an advisory opinion 
submitted by the Division of State Police or any person or 
entity. Nevertheless, as indicated previously, §89(1) (b) 
authorizes the Committee to furnish advisory opinions to 
persons and agencies. In addition, §89(4) (a) of the Public 
0fficers Law requires agencies to forward to the committee 
copies of appeals relative to denials of access and the 
ensuing determinations~ I believe that the requirement that 
appeals and determinations be forwarded to the Committee is 
intended to enable the Corunittee to offer advice regarding 
the interpretation of the Law when necessary~ Without the 
authority to advise relative to determinations rendered on 
appeal, the oversight function of the COrunittee would be 
rendered hollow~ 

As stated in the exnlanatorv pamphlet prepared and 
reviewed in its entirety by the committee entitled "The 
Freedom of Information and Open Meetinqa Laws ••• Opening the 
Door", 

11 [C]opies of all appeals and the 
determinations thereon must be sent 
by the agency to the Committee on 
Public Access to Records (section 
89 (4) (a)). This requirement will 
enable the committee to monitor 
compliance with law and intercede 
when a denial of access may be 
improper"'. 

As such, it is the policy of the Committee to render advice 
when it receives determinations on appeal that may in its 
view be inaccurate. 

In sum, although the Committee did not review the 
opin~on to which you made reference, it did grant general 
authority to prepare advisory opinions to its director 
pursuant to a resolution found in the enclosed minutes. 
Further, although no request for the opinion in question 
was made, it has long been the policy of the Committee to 
render advisory opinions where appropriate pursuant to 
§89(1) (b) of the Public Officers Law and in conjunction 
with §89(4)(b) of the Public Officers Law. 
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I hope that I have been of some assistance~ Should 
any further questions arise, please feel free to contact 
rne. 

RJF:ss 

Enclosures 

Sincerely, 

fJ1~j 
Robert J. Freeman 
Executive Director 
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Dear Mr. Samuels: 

January 27, 1981 

As you are aware, your letter addressed to the Depart
ment of Law has been transmitted to the Committee on Public 
Access to Records, which is responsible for advising with 
respect to the Freedom of Information Law. 

You have requested an opinion in response to a com
plaint by a local attorney that the Oneida County Clerk has 
assessed a fee in excess of that permitted under the Freedom 
of Information Law. Specifically, the attorney has argued 
that a fee of one dollar per photocopy for deeds that are 
not certified cannot be assessed due to the direction pro
vided by §87(1) (b) (iii) of the Freedom of Information Law. 
That provision states that an agency may not charge more 
than twenty-five cents per photocopy up to nine by fourteen 
inches, unless another provision of law specifies that a 
higher fee may be assessed. 

You have contended that the fee of one dollar per 
page is justified due to the provisions of §8021 (a) (7) of 
the Civil Practice Law and Rules, which states that a clerk 
may charge a fee of one dollar for each page 11 for preparing 
and certifying a copy of any paper or instrument filed or 
recorded". 

In all honesty, I am not sure of what the appropriate 
fee for photocopying should be, since §8021(a) (7) concerns 
situations in which records are requested for preparation 
and certification. From my perspective, the question is 
whether any of the provisions of §8021 of the Civil Practice 
Law and Rules are applicable to the service sought. If none 
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of those provisions is applicable, I believe that the fee 
for copying should be restricted to twenty-five cents on 
the ground that no provision of law other than the Freedom 
of Ihformation Law concerning fees would be applicable. 

However, I direct your attention to §8021 (a) (11). 
Under that provision the clerk may charge: 

"For searching for any filed or re
corded instrument, upon a written 
request specifying the kind of in
strument, the location by town, city, 
or block of a real property instru
ment, and the names and period to 
be searched, such fee as may be fixed 
by the county clerk subject to re
view by the supreme court 11

• 

Although I am not aware of any fee that may have been 
approved by the supreme court, there may be such a fee. 
Consequently, it is possible that the clerk may charge one 
dollar for photocopying a deed. Nevertheless, if no such 
fee has been set, again, I would agree that the maximum 
charge should have been twenty-five cents per photocopy. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

cc: George Braden 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Richard E. Serano 
Secretary & General Counsel 
Cole, Layer, Trumble Company 
1818 Market Street 
Philadelphia, PA 19103 

Dear Mr. Serano; 

January 28, 1981 

! have received your letter of 
you expressed your disagreement with 
pared by this office rendered at the 
Lombardo and R. Gardner Congdon. 

December 18, ±n which 
advisory opinions pre
request of Barbara 

-• 
At this juncture, it does not appear that the isaue 

concerning access can be decided by any inst±tution other 
than a court. Nevertheless, I would like to offer the 
following comments regarding your letter. 

First, with respect to the definition of "record" 
appearing in S86'{4} of the Freedom of Information Law, 
while I may have inaccurately attributed a quote to you 
in my letter to Mr. Congdon, I believe that the second 
paragraph of your letter addressed to me of December 19 
misquoted the Law. You wrote that records are defined 
by the Law as 11 'any information kept, held, filed, pro
duced or reproduced by, with of for an agency' including 
but not lirni ted to" certain types of materials specified 
in the Law. As such, you omitted the phrase which in my 
view is central to the issue~ Specifically, the defini
tion includes the phrase 11 in any physical form whatsoever". 
Consequently, leaving aside the issue of custody of infor
mation for the noment, I believe that the definition of 
"record" includes information "in any physical form what
soevern, whether it consists of a draft , something that 
is non-final, or even information that is 11 in production". 
If there is information, in whatever the forn might be~ 
I believe that it constitutes a "record" that falls within 
§86(4) of the ~reedom of Information Law. 
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Second, the one case that you did cite, Novack 
v. Schuler, 389 N.Y.S. 2d 223, 88 Misc. 2d 796, 1976, 
was rendered under the Free·dom of Information Law as 
originally enacted in 1974. As you may be aware, the 
structure of the original statute was completely differ
ent from that of the current statute. Under the orig
inal Law, an agency was required to make available only 
those records falling within specified categories of 
accessible records listed in the Law. Consequently, if 
an applicant could not conform his or her request to one 
or more of the categories of accessible records, that 
person had no rights. Further, the original Law con
tained no definition of "record". The current Law, un
like the original enactment, is based upon a presumption 
of access. Rather than designating categories of access
ible records, the Law now states that all records are 
available except those records or portions thereof that 
fall within one or more of the grounds for denial appear
ing in §87 (2) (a) through (h). 

Lastly, assuming that statements made in Ms. Lombardo's 
letter are accurate, i.e. that Cole, Layer, Trumble is 
"making the files available to at least one supervisor • 
and possibly any supervisor that demands to see them for 
his town", I feel compelled to reiterate the conclusion 
reached earlier. Specifically, if there are materials 
made available to public officials of Saratoga County, 
it appears that such materials must of necess·ity con
stitute "records" subject to the Freedom of Information 
Law. 

If you would like to discuss the matter further, I 
am at your service. 

RJF:jm 

Sincerely, 

~{~:f'fr~ 
Robert J. Freeman 
Executive Director 
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January 28, 1981 

Dear Dr. Levine: 

As you are aware, I have received your letter of 
December 26, in which you requested information regarding 
access to records under the Freedom of Information Law. 

Specifically, you wrote that you have attempted 
without success to obtain minutes of meetings and related 
information from the Panel to Review Scientific Studies and 
the Development of Public Policy on Problems Resulting from 
Hazardous Wastes, which was created pursuant to Executive 
Order #102 on June 4, 1980. You wrote further that the 
chairman of the Panel is Dr. Lewis Thomas of the Memorial 
Sloan-Kettering and that its secretary is Dr. Saul Farber, 
Dean of the New York University Medical Center School of 
Medicine. 

I have made several inquiries on your behalf regarding 
your request. Having spoken with the records access offi
cers at both the State Health Department and the State 
Department of Environmental Conservation, neither has yet 
located in their respective agencies any of the information 
in which you are interested. I am hopeful, however, that 
one or both of the agency officials will soon locate at least 
some of the information that you are seeking. 

Notwistanding the apparent lack of information in 
possession of the Departments of Health and Environmental 
Conservation, I believe that the Panel is required to provide 
access to many of the records that you are seeking. 
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In this regardr I direct your attention initially to 
the Open Meetings Law, a copy of which has been attached. 

In my view r the Panel in question is a "public body" 
subject to the Law. 

Section 97 (2) of the Law defines "public body" to 
include: 

" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state o:r:· for an agency 
or department thereof, or for a public 
corporation as defined in section sixtv
six of the general construction law, or 
committee or subcommittee or other simi
lar body of such public body". 

Based upon a review of the definition in terms of its compon
ents, it appears that each of the conditions precedent to a 
finding that the Panel is a public body is present • 

• 
First, the Panel is an entity consisting of at least 

two members. ~econd, it may perform its duties only by 
means of a quorum pursuant to the provisions of §41 of the 
General Construction Law. Third, in view of the Executive 
Order, it is clear that the Panel conducts public business. 
And fourth, also based upon the language of the Executive 
Order, the Panel performs a governmental function for the 
State. Consequently, I believe that the Panel is a public 
body subject to the Open Meetings Law in all respects. 

With regard to minutes, §101 of the Open Meetings 
Law describes minimum requirements concerning minutes of 
open meetings in subdivision (1) and executive sessions in 
subdivision (2). Further, §101(3) states that minutes of 
meetings of public bodies shall be made available in 
accordance with the provisions of the Freedom of Information 
Law, that minutes of open meetings must be compiled and made 
available within two weeks of such meetings, and that minutes 
reflective of action taken in executive sessions must be 
compiled and made available within one week of the executive 
sessions during which the action was taken. 
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In su:rn, I bel.ieve that the Panel is a •tpublic body" 
subject to the Open Meetings Law that is required to prepare 
minutes. 

In terms of the specific types of information that 
:you are seeking, I would like to offer the following comments. 

First, it is important to note that the Freedom of 
Information Law is an access to records law. StateC differ
ently, as a general rule, an agency need not create a record 
in response to a request [see Freedom of Information Law, 
§89(3)]~ Consequently, if, for example, there are no 
records indicating the identities of those who were inter
viewed by the Panel. or with whom discussions were held 11 in 
the intervals between meetings", the Panel need not create 
records containing that information. 

second, it appears that the Panel is an 1'agency 11 

subject to the Freedom of Information Law. Section 86(3} 
of the Freedom of Information Law defines II agency., to 
include: 

11 
••• any state or municipal department, 

board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more 
municipalities thereof, except the 
judiciary or the state legislature"" 

Since the Panel was created by means of an Executive Order, 
it may likely he characterized as a "governmental entity" 
performing a governmental function for the State. lf that 
is so, the Panel is an agency that must comply with the 
Freedom of Information Law~ 

The first area of your request for records to Dr. 
Farber concerns the identities of persons present at each 
meeting. In this regard, I would conjecture that if minutes 
were indeed compiled, they would indicate the members of 
the Panel who were present~ However, they might not nec
essarily include the identities of non-members. 
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The second question seeks information regarding the 
identities of those who may have been consulted or inter
viewed during the meetings and who participated at the 
meetings and in the intervals between meetings. Again, 
an agency need not create a record in response to a request~ 

:However, if records reflective of the information sought 
have been prepared, it would appear that they are accessible 
under the Law. 

It is noted at this juncture that the Freedom of 
Information Law is based upon a presumption of access. Stated 
differently, all records of an agency are available, except 
those records or portions thereof that fall within one or 
more of the grounds for denial appearing in §87(2) (a) 
through (h) of the Law. 

The only ground for denial that I can envision 
with respect to the identities of persons present at meetings 
or with whom discussions were held is §87(2) (b), which 
provides that an agency may withhold records or portions 
thereof when disclosure would result in an nunwarranted 
invasion of personal privacy". The cited provision might 
be applicable if, for instance, persons having medical 
problems related to hazardous waste may have been contacted. 
In such a case, identifying details might justifiably be 
deleted. 

In your third area of inquiry, you asked which records, 
studies or reports were reviewed at each meeting of the 
Panel and when the Panel received and reviewed the appraisals 
of the reports reviewed for the purpose of compiling the 
Panel's final report. If such listings have been compiled, 
I believe that they would be available. In terms of rights 
of access to the contents of the reports considered, without 
greater knowledge of their contents, it would be inappro
priate to conjecture as to rights of access. Again, however, 
the only grounds for denial are those appearing in §87{2) 
of the Freedom of Information Law. 

In this regard and with respect to the time limits 
for response to requests, §89(3) of the Freedom of Information 
Law and §1401.5 of the Committee's regulations provide that 
an agency must respond to a request within five business 
days of the receipt of a request. The response can take one 
of three forms. It can grant access, deny access, and if 
so, the denial should be in writing stating the reasons, or 
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the receipt of a request may be acknowledged in writing if 
more than five days is necessary to review or locate the 
records and determine rights of access. When the receipt 
of the request is acknowledged within five business days, 
the agency has ten additional days to grant or deny access. 
~urther, if no response is given within five business days 

-Of receipt of a request or within ten days of the acknow
ledgment of the receipt of a request, the request is con
sidered "constructively" denied [see regulations, §1401. 7 
(b) J • 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of an agency 9r whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89 f4) (a). 

Your fourth question concerns the date on which the 
Panel "as a whole" reviewed and approved the final report 
for its distribution to the Governor, the State Legislature 
and the media. Once again, I direct your attention to the 
Open Meetings Law. As indicated previously, minutes of 
meetings are required to be compiled. In addition, §99 of 
the Law requires that notice be given prior to all meetings 
of public bodies. Subdivision (1) of §99 concerning meet
ings scheduled at least a week in advance states that notice 
must be given to the news media (at least two) and posted 
in one or more designated, conspicuous public locations 
not less than seventy-two hours prior to the meeting. 
Subdivision (2) pertains to meetings scheduled less than a 
week in advance and states that notice must be given in the 
same manner as described in subdivision (1) "to the extent 
practicable" at a reasonable time prior to such meetings. 
Based upon contentions expressed earlier, minutes would 
likely indicate when the Panel reviewed and approved a 
final report, as well as the identities of Panel members 
who participated in the meetings. 

The fifth aiea of inquiry concerns a copy of the 
report and the accompanying press releases. From my per
spective, if the report and release were transmitted to the 
news media, they should be made available to you. 
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Lastly, it is noted that §87 (1) (b) (iii) of the 
Freedom of Information Law permits agencies to assess a 
fee for photocopying of up to twenty-five cents per photo
copy not in excess of nine by fourteen inches, unless another 
provision of law permits the assessment of a higher fee. 
In the future, it is suggested that requests for records 
include an offer to pay the requisite fees for photocopying. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

Sincerely, 

R~½2:~~ 
Executive Director 

RJF:ss 

Enclosures 

cc: Saul J. Farber, M.D. 



STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

DEPARTMENT OF STATE, 162 WASHINGTON AVENUt!, ALBANY, NEW YORK 12231 
COMMITTEE MEMBERS 

TH0M,1S H,CCILLINS 
MAlilO f.1. CUO,\!O 
JIJhrl C. E(iA.'~ 
WAL Ttft W. GRUNFELO 
k•.'l.RCELl4 MAXWE1.L 
MOW4rlD F. MILLEA 
8A511.. A, PATERSOf"< 
rnVING P, SEIDMAN 
Gll..0ERTP. s,..,rn-,. Cnairms• 
OOUGLAS l,., 1 URN ER 

EXECUTIVE DIRECTOR 
RO!:>EH1 ,.;, fR[[.M;,,._ 

Mr. Robert L. Beebe 
Division of Equalization 

and Assessment 
Agency Building #4 
Empire State Plaza 
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Dear Mr. Beebe: 

r (518) 474,2518,2791 

.January 28, 19B1 

I have received your thoughtful letter of December 22 
in which you requested a reconsideration of advisory opin
ions prepared at the request of R. Gardner Congdon and 
Barbara Lombardo. The opinions relate to the application 
of the Freedom of Information Law to real property assess
ment revaluation data that is being compiled by the Cole, 
Layer, Trumble Company for Saratoga County. 

Based upon conversations and correspondence with 
representatives of Cole, Layer, Trumble, it does not appear 
that the issues in this particular controversy will be re
solved. On the contrary, it appears that the issues could 
only be resolved judicially. 

At your request, the opinions directed to Mr. Congdon 
and Ms. Lombardo have been reviewed. However, l do not 
feel in good faith that they should be altered, Further, 
I would like to offer the following comments witfl respect 
to the contents of your letter. 

First; with respect to ~he custody of records and 
assuming that the statements made in Ms. Lombardo• s letter 
are accurate, i.e .. that Cole, Layer, Trumble is ''making 
the files available to at least one supervisor and possi
bly any supervisor that demands to see them for his townn 7 

I feel compelled to reiterate the conclusion reached in 
earlier opinions~ Specifically, if there are materials 
made available to public officials of Saratoga County, 
it appears that they must of necessity constitute ttrecords" 
subject to the Freedom of Information Law9 
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In short, leaving aside the issue of custody of 
information for the moment, I believe that the defini-
tion of "record 11 includes information "in any physical 
form whatsoever", whether it consists of a draft; some
thing that is non-final, or even information that is "in 
production". If there ie information available to Saratoga 
County officials, in whatever the form might be, I believe 
that it constitutes a 11 record 11 that falls within §86(4) 
of the Freedom of Information Law. 

Second, to justify the withholding of wpredecisional 
information", you cited McAulay v. Board of Education of 
the Cit' of New York [61 AD 2d 1048 (1978),48 NY 2d 659 
(aa 1f w no opin!on)] and Matter of Spaeth (Board of Edu
cation of the City of New York} Isup. Ct., NYLJ, Friday, 
July 20, 1979.J • Both of those dec"isions dealt with pre
decisional materials found within inter-agency or intra
agency materials that fell within the scope of the excep
tion to rights of access appearing in S87(2)(g) of the 
Freedom of Information Law. In this case, however, while 
the materials in question might be characterized as "pre
decisional", they could not in my view be considered 
inter-agency or intra-agency in nature. Consequently, 
I do not believe that either McAulay or Spaeth is deter
minative. 

Third and similarly, you cited the case of Delaney 
V, DelBello !405 NYS 2d 276, 62 AD 2d 281), which field 
that recommendations drafted in statistical form may be 
withheld. I disagree with the holding in Delaney, for it 
conflicts with a determination offered by the Court of 
Appeals in Dunlea v, Goldmark [380 NYS 2d 496, aff'd 54 
AD 2d 446, af£ 1d w7no opinion, 43 NY 2d 754 (1977)], 
Further, as indicated previously, since Cole, Layer, 
Trumble does not fall within the definition of lfagency 11 

in §86(3) of the Freedom of Information Law, I do not 
believe that the materials that it develops could be 
characterized ~sinter-agency or intra-agency. 

The last Point that I would like. to make concerns 
the possible assertton of thP common law privilege re~ 
garding "official inforrnationnw Although the dec±sion 
rendered in Cirale v. 80 Pine St. CorE. {35 NY 2d 113, 
117 (1974)) had often been cited as abasis for assert
ing the governmental privilege, recent case law has 
apparently overruled Cirale and abolished the govern
mental privilege~ Specifically, in Matter of Doolan 
v. BOCES (48 NYS 2d 341),the Court of Appeals l\eld that: 
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11The public policy concerning govern
mental disclosure is fixed Oy t:1£:! Free
dom of Information Law; the common-law 
interest privilege cannot protect from 
dis,closure materials which the law re
quires to be disclosed (cf. Matter of 
Fink v~ Lefkowitz, 47 NY 2d 567, 571, 
supra). Nothing said in Cirale v, 80 
Pine Street Corp. (35 NY 2d 113) was 
~ntended to suggest otherwise. No 
greater weight can be given to the 
constitutional argument which would 
foreclose a governmental agency from 
furnishing any information to anyone 
except on a cost-accounting basis. 
Meeting the public's legitimate right 
of access to information concerning 
government is fulfillment of a govern
mental obligation, not the gift of, 
or wast of, public funds 11 (i:d. at 347}.. 

In view of the foregoing, the Court of Appeals has 9ro
vided new and specific direction regarding the relation
ship between the governmental privilege and the Freedom 
of Information Law, and appears to have effectively 
noverruledn the direction given in the Cirale footnote. 
Moreover, the Court made clear that records may justi
fiably he withheld only under one or more of the eight 
grounds for denial found within §87(2} of the Freedom of 
Infonnation Law. 

Once again, I appreciate your concerns, but I do 
not believe that the issuance of a different opin1on 
would solve the controversy at this time. 

If you would like to discuss the matter, I am at 
your service. 

RJF:jm 

Sincerely, 

a { t-i;:,t :r 1~~ 
Robert J4 Freeman 
Executive Director 
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Dear Mr. Oliva: 

Your letter and the attached materials sent to 
Attorney General Abrams have been forwarded to the Com
mittee on Public Access to Records, which is responsible 
for advising with respect to the Freedom of Information 
Law and the Open Meetings Law. 

You have requested that an investigation be con
ducted regarding the City of New Rochelle and its Board 
of Education with respect to their implementation of 
both statutes. Please be advised that tne Committee on 
Public Accesa to Records does not have the authority 
or the resources to 0 investigate". However, the Com
mittee does have the capacity to advise with respect 
to the interpretation of both Laws, and, as such, I 
would like to offer the following comments. 

First, with respect to the Freedom of Information 
Law, it is noted that the Law is based upon a presumption 
of access. Stated differently, the Law requires that 
all records be made available, except those records or 
portions thereof that fall within one or more grounds 
for denial appearing in §87(2) (a) through (h) of the 
Law (see attached). 

Second, in terms of the majority of th.e informa
tion in which you are interested, it appears to be 
clearly available. Section 87(2) (g) (i) of the Law pro
vides that statistical or factual information found 
within inter-agency and intra-agency materials must be 
made available. Under the circumstances, the vouchers, 
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similar records of the expenditure of public money, logs 
indicating odometer readings of city vehicles and similar 
documents would constitute "inter-agency" materials. 
However, I believe that they would be available, for they 
consist of factual information. 

Moreover, §51 of the General Municipal Law has for 
decades required that "[A]ll books of minutes, entry or 
account, and the books, bills, vouchers, checks, con
tracts ••• " and related information in possession of a 
municipality, such as the City of New Rochelle or a 
school district, must be made available. 

Third, §89(3) of the Freedom of Information Law 
requires that an applicant 11 reasonably describe" in 
writing the records in which he or she is interested. 
Consequently, when making a request, it is suggested 
that you provide as much identifying information as 
possible to assist a designated records access officer 
in locating the records sought. 

Fourth, with respect to the time limits for response 
to requests, §89(3) of the Freedom of Information Law and 
§1401.5 of the Committee's regulations (see attached} 
provide that an agency must respond to a request within 
five business days of the receipt of a request. The 
response can take one of three forms. It can grant 
access, deny access, and if so, the denial should be 
in writing stating the reasons, or the receipt of a 
request may be acknowledged in writing if more than 
five days is necessary to review or locate the records 
and determine rights ofraccess. When the receipt of 
the request is acknowledged within five business days, 
the agency has ten additional days to grant or deny 
access. Further, if no response is given within 'Iive 
business days of receipt of a request or within ten 
days of the acknowledgment of the receipt of a request, 
the request is considered "constructively" denied [see 
regulations, §1401.7(b)J. 

In my view, a failure to respond within the desig
nated time limits~results in a denial of access that you 
may appeal to the head of the agency or whomever is desig~ 
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
Isee Freedom of Information Law, §89(4) (a)]. 
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Fifth, at this juncture, I direct your attention 
to±he Open Meetings Law, a copy of which is also attached. 
In brief, the Open Meetings Law requires that all meetings 
of public bodies be convened as open meetings. The Law 
states further that an executive session, which is de
fined as a portion of an open meeting during which the 

.public may be excluded Isee Open Meetings Law, §97(3)], 
may be held only to discuss those subjects listed in the 
Law that are appropriate for executive session Isee §100 
(1) (a) through ()1) J. 

It is noted that several of the grounds for execu
tive session to which you referred in your letter are 
apparently appropriate for executive session. For in~ 
stance, §100 (1) (dl of the Law permi.ts a public Dody to 
enter into executive session to discuss "proposed, pend
ing or current litigation 11

• Wit.h regard to discussions 
of "personnel", §100 (1) (f) of the Law states that a 
public body may enter into an executive session to dis
cuss: 

"the medical, financial, credit 
or employment history of a parti
cular person or corporation, or 
matters leading to the appointment, 
employment, promotion, demotion, 
discipline, suspension, dismissal 
or removal of a particular person 
or corporation ••• " 

Lastly, I have also enclosed a copy of an explana
tory pamphlet regarding both- the Freedom of Information 
Law and Open Meetings Law.· The pamphlet may be parti
cularly useful to you, for it contains sample letters 
of request and appeal. 

I hope that I have been of•some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF :jm 

Encs. 

cc: Richard Rifkin 
New Rochelle City Council 

Sincerely, 

~~~.fu~ 
Robert J. Freeman 
Executive Director 

New Rochelle Board of Education 
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Mr. Levi Wilkina, 850-81-008 
Rikers Island, ce11 Block 5 
Elmhurst, New York 11373 

Dear Mr. Wilkins: 

As you may be aware, I have received your letter of 
December 28. Please accept my apologies for the delay in 
response. You have requested assistance in gaining access 
to various types of records that relate to your arrest and 
conviction. 

Although I do not believe that I can assist you 
directly, I would like to offer the following comments. 

First, with respect to the Freedom of Information Law 
in general, it is noted that the Law is based upon a presump
tion of access. Stated differently, the Law states that all 
records of ·an agency are available, except those records or 
portions thereof that fall within one or more grounds for 
denial appearing in §87 (2) (a) through (h) of the Law (see 
attached). 

Second, the ground for denial that is most often 
cited with respect to records of a criminal investigation is 
§87(2) (e). That provision states that an agency may withhold 
records or portions thereof that: 

" ••. are compiled for law enforcement 
purposes and which, if disclosed, would: 

i. interfere with law enforcement in
vestigations or judicial proceedings; 

11. deprive a person of a right to a 
fair trial or impartial adjudication; 

iii. identify a confidential source or 
disclose confidential information re
lating to a criminal investigation; or 
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iv. reveal criminal investigative 
techniques or procedures, except 
routine techniques and procedures 11

• 

It is emphasized that the language of the exception quoted 
.above, as in the case of several of the other exceptions to 

-rights of access, is based upon potentially harmful effects 
of disclosure. Consequently, records compiled for law 
enforcement purpQses may be withheld under §87(2) (e) only 
when the harmful effects of disclosure described in sub
paragraphs (i) through (iv) would arise. By means of 
example, if a request is made today for records that were 
compiled with respect to an ongoing criminal investigation, 
those records might justifiably be denied, for the records 
might if disclosed "interfere" with the investigation. How
ever, if a trial has been concluded and the case has been 
closed, the same records might be available in the future, 
for disclosure would no longer interfere with an investi
gation. 

Third, it is important to note that, as a general 
rule, an agency need not create records in response to a 
request. In the context of your inquiry, if, for example, 
there are no records indicating the length of time that a 
particular address was under surveillance, an agency would 
have no obligation to create such records on behalf of an 
applicant. However, for example, if there are records that 
indicate that a particular location was under surveillance, 
the reason for surveillance and similar information, such 
records would be subject to rights of access granted by 
the Law. Those rights weuld be determined by the contents 
of the particular records under consideration. Although I 
could not conjecture with respect to the contents of such 
records, assuming that they exist, it would likely.be diffi
cult to justify a denial of access in view of the length 
of time that has passed and in view of the fact that the 
case has apparently been terminated by means of your con
viction. 

Similarly, if there are logs or similar documentation, 
such as police blotters, and if they indicate that agents 
were dispatched to a particular address on a particular 
date, it would appear that such records would be available 
for the same reasons mentioned earlier. 
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Fourth, it is possible that many of the questions 
that you have raised could be answered by means of a review 
of court records. Although the Freedom of Information Law 
does not include within its scope the courts or court 
records [see definitions of "judiciary" and "agency" in 
~§86(1) and (3) respectively], most court records are 
available by applying to the clerk of the appropriate 
court. For instance, §255 of the Judiciary Law states that: 

11 [A] clerk of a court must, upon 
request, and upon payment of, or 
offer to pay, the fees allowed by 
law, or, if no fees are expressly 
allowed by law, fees at the rate 
allowed to a county clerk for a 
similar service, diligently search 
the files, papers, records, and 
dockets in his office~ and either 
make one or more transcripts or 
certificates of change therefrom, 
and certify to the correctness 
thereof, and to the search, or 
certify that a docwnent or paper, 
of which the custody legally 
belongs to him, can not be found". 

In view of the foregoing, it ia suggested that you apply 
for records in possession of the court in which you were 
tried. It is possible that, after having reviewed those 
records, you may obtain a great deal of information regarding 
the police investigation, the actions of the District Attor
ney, and the warrants. 

Fifth, you raised questions regarding copies of the 
worksheets prepared by the arresting officer on the day of 
your arrest, as well as the days before and after your 
arrest. Again, I direct you to the provisions of §87(2) (e) 
quoted earlier concerning records compiled for law enforce
ment purposes. In addition, §87{2) (g) of the Freedom of 
Information Law may be relevant. The cited provision states 
that an agency may withhold records that: 

" .. ,... are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 
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111. final agency policy or 
determinations ••• " 

The provision quoted above contains what in effect is a 
double negative. While inter-agency and intra-agency 
materials may be withheld, portions of such materials 
consisting of statistical or factual information, instruc
tions to staff that affect the public, or final agency 
policy or determinations must be made available. Under 
the circumstances, assuming that the worksheets in question 
exist, they could be characterized as "intra-agency" mater
ials. To the extent that they contain factual information, 
I believe that they would be available, unless another 
ground for denial applies. Conversely, to the extent that 
they contain statements of advice, impression or recom
mendations, for example, they would be deniable. 

Sixth, you have raised questions regarding the "memo 
worksheets" concerning your case prepared by the District 
Attorney. I believe that such worksheets would be confi
dential, for they would likely consist of the work product 
of an attorney which is privileged under §30l(d) of the Civil 
Practice Law and Rules. 

Seventh, you have asked whether a disbursement of 
$1,000 was paid to an informant, and when and why such a 
disbursement may have been paid. As noted previously, 
records compiled for law enforcement purposes which if 
disclosed would identity a confidential source may be 
withheld. In a related vein, §87(2) (f) states that an 
agency may withhold records or portions thereof when dis
closure would 11 endanger the life or safety of any person 11

• 

If the name of the informant had been publicly disclosed at 
your trial, for instance, it does not appear that the bases 
for denial mentioned earlier could justifiably be cited. 
Further, as a general rule, records of disbursement or 
payment made by agencies are available. 

Eighth, you asked for reasons that the police may 
have given for removing you from the house without clothing. 
Again, I would conjecture that such information may be con
tained within court records. 

Ninth, with respect to your treatment in the hos
pital, it is possible that you may view some of the medical 
records under the Freedom of Information Law and perhaps 
all medical records indirectly under another provision of 
law. Since the hospital in which you were treated, Kings 
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County Hospital, is a governmental entity, the medical 
records pertaining to you would be subject to the Freedom 
of Information Law. I believe that medical records con
sisting of factual information, such as laboratory tests 
and similar information, would be available under §87(2) 
(g) (i), which was quoted earlier. However, medical records 
consisting of advice or opinion would be deniable under the 
Freedom of Information Law. 

Nevertheless, §17 of the Public Health Law, a copy of 
which is attached, states in brief that medical records in 
possession of a physician or a hospital must be forwarded 
to a second physician or hospital to seek such records at 
the request of a patient. As such, if you designate a 
physician of your choice who may be treating you to request 
medical records pertaining to you that are in possession of 
the Kings County Hospital, they must be made available to 
that physician. 

Lastly, in terms of procedure, I have enclosed a copy 
of the regulations promulgated by the Committee, which govern 
the procedural aspects of the Freedom of Information Law. 
According to the regulations, each agency is required to 
designate one or more records access officers who respond 
initially to requests made under the Freedom of Information 
Law. It is also important to point out that the Law requires 
that an applicant "reasonably describe" the records sought 
in writing. Consequently, it is suggested that you address 
your requests to the records-access officers of the agencies 
maintaining possession of the records that you are seeking 
and that you supply as much identifying information as 
possible, including dates, file designations, docket numbers, 
etc. Also enclosed is an explanatory pamphlet which may be 
particularly useful to you, for it contains sample letters 
of request and appeal. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

SF&:t 
Robert J. ~'[~,_________ 
Executive Director 

RJF:ss 

Enclosures 



STATE OF NEW YORK 

COMM ITTEE ON PUBLIC ACCESS TO RECORDS 

COMMITTEE MEM0ERS 

THOM,\S H. COLLINS 
MAH 10 M. CUOMO 
JUHN C. EGAN 
WAL TF.R W. GnUNFELD 
MA ACE LLA MAX WE LL 
HOWARD F. MILLE A 
BASIL A, PATERSON 
IRVING P. SEIDMAN 
GI LB ER1 P. SMITH, Choircna r, 
DOUGLAS l . T URNER 

£)(ECUTIVE DIRECTOR 
ROf,ERT J. FR[EMPN 

DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
{518) 474,2518. 2791 

,January 23, 1981 

Dear Flr. Fay~ 

I have received your letter of necember 18, as 
well as the correspondence appended to it. You have 
requested that I review the correspondence and to advise 
whether, in my view, you are "askinq for too· much'' • 

In briaf, the correspondence indicates that you are 
a divorced father livinq in Oneonta, that your children 
attend school in thP- Colonie School Oistrict and that you 
have joint custody of your chilnren. You have written to 
various District officials and as~e~ that you be provined 
with the sam~ infor~ation by the District regarding your 
children as th~ children's mother, who apparently resines 
in the flistrict and also has joint custody. 

From. rrT'f 1>erspectivc, you have not asked for too much, 
for I believe that, under ftl~eral law, you enjoy the same 
rights as the other divorce~ parent, and the District has 
the same obli~ations to you as it does to the other parent. 

My contention based largely upon the provisions of 
the federal ~amily Educational Rights and Privacy Act (20 
u.s.c. §1232q) and the re~ulations promulgated under the 
Act by what had been the u.s. Department of Health, Education 
and nelfare ana is now the u.s. Department of Education. 
The Family Educational Rights and Privacy Act states essen
tially that all "education records'· pertaining to a par
ticular student or students under thP. age of eighteen 
years are accessible to the parents of the students. The 
Act also states that, as a general rule, education rocords 
identifiable to a particular student or students are confi-· 
dcntial with respect to third parties, unless confidentiality 
is waived by a parent • . , 
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Further, the term "parent" is defined in the regu
lations cited earlier to rnaen: 

•· ••• a parent, a guardian, or an 
individual acting as a parent of a 
student in the absence of a parent or 
guardian. An educational ager.cy or 
institution may presume the parent 
has the authority to exercise the 
rights inherent in the Act unless 
the agency or institution has been 
provided with evidence that there 
is a State law or court order 
gov~rning such matters as divorce, 
separation, or custody, or a 
legally binding instrumP.nt which 
provides to the contrary" (seP. 
attached regulations, §99.3) 

It is emphasized that I havP. discussed the definition 
of ~parentfl with officials of the U.S. Department of Education, 
on nUJrterous occasions in order to obtain their expert advice. 
In this re~ard, I have been advised that a parent, custodial 
or otherwise, enjoys rights under the Act, unless a leqally 
binding instrUJQ.ent, such as a divorce decree, specifically 
provides to the contrary. Stated differently, even a 
divorced parent without custody of the children has rights 
under the Act, Wlless a legal instrument spe6ificAlly pre
cludes or prohibits a parent from asserting his or hP.r 
rights under the ~ct. 

nased upon the Family Educational Rights and Privacy 
P...ct and the advice rendered by officials of the Department 
of F.d.ucation, it is my opinion, particularly in view of the 
fact you have joint custody, that you should be treated in 
the same faEhion and have the sarne rights of access to 
records as the parent with whom your children reside. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

P.JF': ss 

Enclosure 

Sincerely, 

Robert J. Freeman 
F.xecutive Director 
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January 30, 1981 

Dear Mr. Phillips: 

I have received your letter of December 30 as well 
as the correspondence appended to it. 

In brief, you have made three requests for records 
in possession of the City of Troy. However, you wrote that 
no responses to your requests have been given as yet. It 
is noted that the requests are respectively dated November 
28, December 3, and December 15. 

Under the circumstances that you have described, I 
believe that you have been .. constructively" denied access 
to records and~that you may appeal to the head of the agency 
or whomever has been designated to render determinations 
on appeal. 

With respect to the time limits for response to 
requests, §89(3) of the Freedom of Information Law and 
§1401.5 of the Committ ee's regulations pcovide that an 
agency must respond to a request within five business days 
of the receipt of a request. The response can take one of 
three forms. It can grant access, deny access, and if so, 
the denial should be in writing stating the reasons, or the 
receipt of a request may be acknowledged in writing if 
more than five days is necessary to review or locate ehe 
records and determine rights of access. When the receipt 
of the request is acknowledged within five business days, 
the agency has ten additional days to grant or deny access. 
Further, i£ no response is given within £ive business days 
of receipt 0£ a request or within ten days of the acknow
ledgment of the receipt of a req~est, the request is con
sidered "constructively" denied [see regulations, §1401.7 
(b)] • 
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In my view, a failure to respond within the desig
nated time limits results in a denial of access that you may 
appeal to the head of the agency or whomever is designated 
to determine appeals~ That person or body has seven busi
ness days from the receipt of an appeal to render a determin
-ation. l.n addition, copies of appeals and the determinations 
that follow must be sent to the committee [see Freedom of 
Information Law, §89 (4) (a)]. 

Lastly, with respect to the substance of your re
quests, your inquiries concern access to purchase orders, 
vouchers and similar fiscal information of the City of Troy. 
In my view, to the extent that such records exist, they are 
available, for §87(2) (g) (i) of the Freedom of Information 
Law states that statistical or factual information found 
within inter-agency or intra-agency materials must be made 
available. While the records in question may properly be 
characterized as "intra-agency" materials, it would appear 
that they consist of factual information that is accessible~ 

Moreover, §51 of the General Municipal Law has for 
decades required that "[Alll books of minutes, entry or 
account and the books, bills, vouchers, checks, contracts ••• " 
and related information in possession of a municipality, 
such as the City of Troy, must be made available. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

~l114 t1. ~ 
Robert J. Freeman 
Executive Director 

cc: Robert Brier, 'Records Access Officer 
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Anthony M. Costanzo 
Public Records AcCess Officer 
Department of Civil Service 
State Office Building Campus 
Agency Building #1 
Albany, New York 12239 

Dear Mr. Costanzo: 

January 30, 1981 

I have received your memorandum of December 31, your 
letter of December 22, as well as Mr. Mooney's letter of 
December 3 addressed to Thomas Walsh, Assistant County 
Attorney of Rockland County. Please accept my apologies 
for the delay in response. 

I hope that you will Wlderstand that I seek to respond 
to correspondence received by this office in chronological 
order. consequently, I must admit that my letter to Mr. 
Walsh dated December 15 was prepared without having given 
appropriate attention to Mr. Mooney's letter to Mr. Walsh, 
a copy of which was sent to me, and which was received 
approximately two weeks after I had received Mr. Walsh's 
inquiry. 

Based upon our conversation and Mr. Mooney's letter, 
I am in basic agreement with your contentions and those 
expressed in Mr. Mooney's letter. It is also noted that 
the details regarding the controversy had been unknown to 
me until our discussion in the latter part of December. 

Viewing the situation from the current perspective, 
I would like to offer the following comments. 

First, it apPears that the Department of Civil Ser
vice has acted in a manner above and beyond its legal re-

. sponsibilities. Specifically, as I now understand the 
situation, the Department is in the process of reprogramming 
its computer in order to create a new record at the request 
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of Rockland County. In this regard, as you are aware, §89 
(3) of the Freedom of Information Law states that an agency 
generally need not create a record in response to a request. 
If indeed the Department is involved in the creation of a 
record, I believe that it is doing more than it is required 
to do under the Freedom of Information Law. 

Second, it is clear that Mr.. Mooney I s response to 
Mr. Walsh was reflective of an offer to provide a computer 
tape in lieu of the information requested, from which Rockland 
County "could do the necessary programming to convert the 
computer-stored data to a readable format". In addition, 
Mr. Mooney wrote that the computer tape could be made 
available "within a couple of weeks".. Based upon the 
Department's offer of the computer tape, it appears that 
an effort was made to comply in all respects with the 
requirements of the Freedom of Information Law. Again, I 
believe that the Department's efforts to create a new 
record in the format desired by Rockland County represents 
an action that is beyond the scope of the Department's 
legal requirements under the Freedom of Information Law. 

Please accept my apologies for any inconvenience 
that may have been caused by my earlier opinion. I hope 
that I have been of some assistance. 

RJF:ss 

cc: Mr. Mooney 

Mr. Walsh 

Sincerely, 

DO N~~).~~ 
Robert J. Freeman 
Executive Director 
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Mr. John 
79A-2348 
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L. Williams 
E-2-34 

Comstock, NY 12821 

Dear Mr. Williams: 

January 30, 1981 

I have received your letter of December 31 in which 
you raised questions as to whether items of correspondence 
sent to you with my letter of December 16 had been removed. 

Having reviewed my response to you, it appears that 
the only enclosure was the Freedom of Information Law, which· 
was included with my letter. Consequently, I do not believe 
that officials of the Comstock Correctional Facility removed 
anything from my letter to you. 

However, based upon the intimations made in your most 
recent letter, I have enclosed a copy of the regulations 
promulgated by the Corrnnittee. The regulations govern the 
procedural aspects of the Freedom of Information Law. Fur
ther, each agency is required to adopt its own regulations 
consistent with and no more restrictive than those prom
ulgated by the Committee. 

Moreover, in making a request, §89(3) of the Freedom 
of Information Law requires that an applicant "reasonably 
describe" in writing the records irt which he or she is 
interested. 

Lastly, with respect to court records, no document 
was included, for §255 of the Judiciary concerning access to 
court records was quoted in full. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 
Enclosure 

Sincerely, 

~".\ r✓~ 
Robert J. Freeman 
Executive Director 
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February 11, 1981 

Dear Mr. Warren: 

I have received your letter of January 19 in which 
you asked for an opinion regarding a request by the Re
cruiting Office of the Department of the Air Force for · 
directory information regarding the graduating·class of 
the Adirondack . Central School, You questioned the School's 
authority to disclose, notwithstanding the contents of a 
letter submitted by the Department of the Air Force to 
the School in which cooperation oy the school with the 
Air Force is "encouraged11

• 

It is emphasized at the outset that I have dis
cussed the issue .w.i th a representative of the U. s·. Depart
ment of Education, who is responsible for. administeri ng 
the Family Educational Rights and Privacy Act (20 .u.s.c. 
§12329), which is commonly known as the "Buckley Amend
ment". 

In brief,. the Buckley Amendment states that "edu
cation records" identifiable to a. particular student or 
students are confidential to all but the parents of the 
students and that only the parents may waive confiden
tiality. 

Although "directory information '' may oe · disclosed 
by an educational agency or instttution subject to the 
provisions of the Buckley Amendment, such as agency or 
institution may do so only after having followed pro
cedures specified in the regulations promulgated oy the 
then U.S. Department of Health, Education and Welfare, 
Specifically, §99.37 of the regulations, entitled "C:on
ditions for disclosure of directory information.,, states 
that: 
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" (a) An educational agency or institu
tion may disclose person.ally i'dentifi'alHe 
information from the education records 
of a student who is in attendance at 
the institution or agency if that infor
mation has been designated as direCtory 
information (as defined.in §99.3} urtder 
paragraph (c) of this section, 

(b) An educational agencY or institu
tion may disclose directory infor~ation 
from the education records of an indi
vidual who is no longer in attendance at 
the agency or institution without follow
ing the procedures under paragraph Cc}. 
of this section. 

(c) An educational agency or institu
tion which wishes to designate directory 
information shall give public notice of 
the following: · 

(ll The categories of personally iden
tifiable infonnation which the ins-titution 
l'tas designated as. directory information; 

(2) The right of the parent of the 
student or the eligible student to refuse· 
to pennit the designation of any or· _all 
of the categories of personally identi
fiable information with respect to that 
student as directory informat_ion; and 

(3) The period of time within which 
the parent of the student or the eligi
ble student must inform the agency or 
institution in writing that such per
sonally identifiable infonnation is not 
to be designated as directory inf0rmation 
with respect to that student." 

Based upon discussions with offici_als of the U.S. Department 
of Education as well as a review of the Act·and the regu
lations, the Adirondack Central School cannot in my view 
disclose directorY. information unless and until it .has 
met the conditions for disclosure of directory information 
prescribed in §99.37 of the regulations. 
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Further, I believe that 'the language of the letter 
sent by tfie Department of the Air Force tO the School Dis
trict is misleading. The language quoted from the legis
lation indicates that educational institutions should 
cooperate with the Recruiting personnel. Nevertheless, 
I have been infOrmed by the U.S. Department of Education 
that there is no direction in any legislation that would 
require a school district to disclose directory informa
tion unless the conditions described above fiave Deen met. 

In view of the .foregoing, it is my view tfiat the 
Adirondack Central School is prohibited from disclosing 
directory information, u,.nless and until it has adopted 
a policy regarding directory information in compliance 
with §99.37 of the regulations. 

I hope that I have been of some assistance. Should 
any further.questions arise, please feel free to contact me. 

RJF :jm 

cc: Douglas F. Campbell 

Sincerely, 

M'\ftd_k_ 
Robert J. Freeman 
Executive Direct~r 
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February 2, 1981 

Dear Mr. Yost: 

As you are aware, your letter addressed to the Attor
ney General has been forwarded to the committee on Public 
Access to Records, which is responsible for advising with 
respect to the New York Freedom of Information Law. 

You wrote that you requested information from the 
Division of Fire Prevention and Control, which is a unit of 
the Department of State. In this regard, I would like to 
offer the following comments. 

First, as intimated earlier, New York has enacted~a 
Freedom of Information Law, a copy of which is attached for 
your consideration. 

Second, in brief, the Law states that all records of 
an agency are available, except those records or portions 
thereof that fall within one or more grounds for denial 
listed in §87(2) (a) through (h). 

Third, most relevant to your inquiry is §87(2) (b), 
which states that an agency may withhold records or portions 
thereof that: 

•• •.• if disclosed would constitute an 
unwarranted invasion of personal pri
vacy under the provisions of subdivi
sion two of section eighty-nine of 
this article 11 

• 

In turn, §89(2) (b) of the Freedom of Information Law lists 
five illustrative examples of unwarranted invasions of 
personal privacy. It appears that the information in which 
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you are interested was denied on the basis of §89(2) (b) 
(iii), which provides that an unwarranted invasion of 
personal privacy includes: 

" .•• sale or release of lists of 
names and addresses if such lists 
would be used for commercial or 
fund-raising purposes 11

• 

In view of the foregoing, if you requested a list of names 
and addresses, I believe that the denial was proper. 

Lastly, it is noted that the Freedom of Information 
Law provides that an agency generally need not create a 
record in response to a request. As such, if, for example, 
the Division of Fire Prevention and Control does not main
tain the information in which you are interested in a list, 
it would have no obligation to create such a record on your 
behalf. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

Enclosure 

cc: Joseph Cooper 

Sincerely, 

~;r S, (('{~ 
Robert J. Freeman 
Executive Director 
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February 2, 19 81 

Mr. Wes Marsh 
Field Representative 
NYS United Teachers 
277 Alexander Street 
Rochester, NY 14607 

Dear Mr. Marsh: 

As you are aware, I have received your letter of 
January 7. You have asked that the Committee "conduct an 
investigation" regarding the implementation of the Freedom 
of Information Law by the Keshequa Central School District. 
It appears tfiat you are particularly interested in obtain
ing salary information. 

It is noted initially tfiat the responsibility of the 
Committee largely involves providing advice with respect
to the interpretation of the Freedom of Information Law. 
The Committee has neither the power nor the authority to 
"investigate". Nevertheless, I would like to offer the 
following comments. 

First, as a general rule, it is important to point 
out that an agency, such as a school district, need not 
create a record in response to a request, unless specific 
direction is provided to the contrary. 

Second, in the case of salary information, the Free
dom of Information Law does provide direction that requires 
that a payroll record be compiled. Specifically, §87 (3) (b) 
of the Law requires that each agency maintain: 

11 
••• a record setting forth the name, 

public office address, title and 
salary of every officer or employee 
of the agency ••• 1' 
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In view of the foregoing, it is clear that the School 
District must maintain on an ongoing basis a record that 
indicates the names, public office addresses, titles and 
salaries of all of its officers and employees. 

Third, one of the attachments to your letter, Exfiibit 
v, indicates that questions have arisen with the School 
District regarding the privacy of employees and the possi
bility that disclosure would result in 11 an unwarranted 
invasion of personal privacy 11

• From my perspective, §87 
(3) (b) concerning salary information is intended to ensure 
that the type of information in which you are interested 
be compiled and made available. Further, even before the 
enactment of the Freedom of Information Law, it had been 
held judicially that salary information relative to puDlic 
employees must be made available Isee e.g., Winston v. 
Mangan, 338 NYS 2d 654 (1972)]. 

In this regard, I would like to point out that §89(5) 
of the Freedom of Information Law states that: 

"IN]othing in this article shall De 
construed to limit or abridge any 
otherwise availaDle rights of access 
at law or in equity of any party to 
records 11

• 

Stated differently, nothing in the Freedom of Information 
Law can be cited to limit rights of access granted Dy other 
provisions of law or by means of judicial interpretation. 
In the case of salary information, the courts determined 
that it is accessible prior to the enactment of the Freedom 
of Information Law. As such, I believe that it remains 
available. 

Moreover, with regard to the privacy of public employ
ees, the courts have held in several cases that records that 
are relevant to the performance of puDlic employeesl offi
cial duties are availaDle, for disclosure in such instances 
would result in a permissible invasion of personal privacy 
!see e.g., Farrell v. Village Board of Trustees, 372 NYS 2d 
905, (1975); Montes v. State, 406 NYS 2d 664 (court of 
Claims, 1978); Gannett Co. v. County of Monroe, 59 AD 309 
(1977), aff'd 45 NY 2d 954 (1978); Steinmetz v. Board of 
Education, East Moriches, Sup. Ct., Suffolk Cty., NYLJ, 
October 30, 1980]. In fact, in one of the cases cited above 
(Gannett, supra), the state 1.s highest court found that 
payroll information concerning public employees who had been 
laid off due to budget cuts is availaDle. 
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In sum, I believe that the salary information in 
which you are interested is available and that the payroll 
record envisioned by §87(3) (b) must be made available. 

Lastly, it is unclear whether you have requested 
information concerning gross annual salaries or gross 
annual wages. While salary information would appear in 
the payroll record, there might not be a compilation of 
gross wages in a similar form. In this regard, the 
District would be under no obligation to tabulate figures 
appearing in various documents to arrive at a total. 
Nevertheless, individual documents reflective of payments 
would in my view be accessible. Consequently, if you are 
interested in obtaining information reflective of gross 
wages, you might want to review both the payroll record 
required to be compiled under §87 (3) (b), as well as 
additional documents reflective of other payments in 
order that you can perform your own taDulation. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

cc: Superintendent of Schools 

Sincerely, 

l~t1 r 
Robert J. Freema~ 
Executive Director 
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February 2, 1981 

Raymond Bonaz zo 
80-A-502 
Box 149 
Attica, NY 14011 

Dear Mr. Bonazzo: 

I have recently received your letter of January 7 in 
which you raised questions under the Freedom of Information 
Law concerning your conviction. 

First, it is noted that the Freedom of Information 
Law is based upon a presumption of access. Stated differ
ently, all records of an agency are available, except those 
records or portions thereof that fall within one or more of 
the grounds for denial appearing in §87(2) (a) through (h) 
of the Law (see attached). 

Second, perhaps the most relevant ground for denial 
with respect to records created in conjunction with a crim
inal investigation is §87(2) (e). That provision states that 
an agency may withhold records or pcrtions of records that; 

n ••• are compiled for law enforcement 
purposes and which, if disclosed, 
would; 

i. interfere with law enforcement 
investigations or judicial proceedings1 

ii. 
fair 

deprive a person of a right to a 
trial or impartial adjudication; 

iii. identifv a confidential sonrc:A n:r 
disclose confidential information 
relating to a criminal investigation; or 

iv. reveal criminal investigative 
techniques or procedures, except routine 
techniques and procedures". 
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The provision quoted above is bas-ed largely upon potentially 
harmful effects of disclosure. Consequently, if, for example, 
a police or sheriff 1 s department is now engaged in a crim
inal investigation, records pertaining to that investigation 
may likely be withheld, for such records might if disclosed 
11 interfere" with an investigation. However, the same records 
might become available after an investigation has been 
closed. Since the records in which you are interested 
apparently pertain to a closed case, it is in my view doubt
ful that §87(2} (e) could be cited as a basis for withholding. 

Third, another ground for denial that might be 
applicable is §87(2) (f), which states that an agency may 
withhold records when disclosure would 11 endanger the life 
or safety of any person". The extent to which the language 
quoted in the proceeding sentence would be applicable would 
depend upon the circumstances of the particular case. 

With respect to the daily duty chart of assignments 
of a particular investigator, it is important to point out 
that §89(3) of the Freedom of Information Law provides that, 
as a general rule, an agency need not create a record in 
response to a request. In the context of your inquiry, a 
police department might not have records indicating the 
duties of a particular police officer alone. However, there 
may be duty cKarts concerning all of the officers for par
ticular dates. If such duty charts exist, they would likely 
be available, for they pertain to a period occurring more 
than two years ago. 

Fourth, it would appear that the incident report that 
you are seeking should be made available. Again, since the 
events to which the report pertains transpired long ago, it 
is in my view doubtful that the harmful effects of disclosure 
envisioned in the grounds for denial would indeed arise. 

Lastly, it is emphasized that the Freedom of Informa
tion Law does not include within its scope the courts· or 
court records [see definitions of "judiciary 11 and 11 agency" 
appearing in §§86(1) and (3) respectively]. I would con
jecture that much of the information that you are seeking, 
including information pertaining to the search warrant and 
surveillance activity, would be in possession of a court. 
In this regard, ~ direct your attention to §255 of the 
Judiciary Law, which states that: 
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"[Al clerk of a court must, upon 
request, and upon payment of, or 
offer to pay, the fees allowed by 
law, or, if no fees are expressly 
allowed by law, fees at the rate 
allowed to a county clerk for a 
similar service, diligently search 
the files, papers, recordsf and 
dockets in his office; and either 
make one or more transcripts or 
certificates of change therefrom, 
and certify to the correctness 
thereof, and to the search, or 
certify that a document or paper, 
of which the custody legally be
longs to hirn, can not be found». 

In view of the foregoing, to the extent that the records 
that you are seeking are in possession of courts, it is 
suggested that you apply for the records from the clerk of 
the appropriate court. 

Enclosed for your consideration are copies of regu
lations promulgated by the Committee, which govern the 
procedural aspects of the Freedom of Information Law, and 
an explanatory pamphlet that may be useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

Enclosures 

Sincerely, 

~~_f¼-__ 
Robert J~ Freeman 
Executive Director 
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February 3, 1981 

Dear Mr. I<aarsberg: 

As you are aware, your letter of December 3 addressed 
to the Attorney General has been forwarded to the Committee 
on Public Access to Records. The Committee is responsible 
for advising with respect to the New York Freedom of Infor
mation and Open Meetings Laws. 

Enclosed for your consideration are copies of the 
state Freedom of Information Law, regulations promulgated 
by the conunittee that govern its procedural implementation, 
and an explanatory pamphlet on the subject that may be part±
cularly useful to you. 

You asked whether one can obtain copies of all docu
ments referring to oneself from state, city and other local 
governments, as well as from business f±rms· and private 
organizations. 

In this regard, it is noted that the Freedom of In
formation Law applies only to ~ecords of government. In 
brief, the Law states that all government records are avail
able, except those records or portions of records that fall 
within one or more grounds for denial appearing in S87(2J 
(a) through (h). I believe that in many instances, an 
individual may gain access to records pertaining to himself 
or herself. However, based upon a review of the grounds 
for denial, there may be circumstances in which an indi
vidual may justifiably be denied access to records pertain
ing to him or her. For instance, §87(2) (e) states that an 
agency may withhold records compiled for law enforcement 
purposes under specified circumstances. If, for example, 
an individual is the subject of a criminal law enforcement 
investigation and disclosure would interfere with the in
vestigation, the records may be withheld. 
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As noted earlier, the Freedom of Information Law 
does not apply to businesses and other private organizations. 
However, often the public can gain inforI().ation rega·rding 
such organizations through the Freedom of Information Law. 
For instance, if an agency maintains a contractual relation
ship with a firm, the agency likely has possession of infor
mation regarding that firm. To the extent that government 
maintains records regarding the firm, those records would be 
subject to the Freedom of Information Law. 

With respect to privacy, the Freedom of Information 
Law provides that an agency may withhold records the dis
closure of which would result in "an unwarranted invasion 
of personal privacy" {§87 (2) {b)]. The J.,aw also states, 
however, that an individual may gain access to records per
taining to him or her, so long as a·ground for denial does 
not apply '[§89 (2) (c)]. In addition, although Congress has 
enacted a privacy act applicable to records of federal 
agencies, New York has not yet passed similar legislation. 

Lastly, in order to make a request, the Law requires 
that an applicant reasonably describe in writing the re
cords in which he or she is interested. It is suggested 
that in making a request, you direct the request to the 
records access officer of the agency in pos$essi0n of the 
records that you are seeking. Again, the pamphlet may be 
useful in this regard, for it contains sample letters of 
request and appeals. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

Sincerely, 

~,t J fJ-L,,.----_ 
Robert J. Freeman 
Executive Director 
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Box - G 
Wallkill, New York 12589 

Dear Mr. Mauleon: 

I have received your letter of January 6. Please 
accept my apologies for the delay in response. 

You wrote that you have been unable to date to locate 
the proper agency from which you can receive a copy of your 
juvenile arrest record. I have contacted the Division of 
Criminal Justice Services on your behalf and have been ad
vised that its criminal history records pertaining to you 
will be made available to you on request. As a matter of 
fact, there is apparently a specific procedure that may be 
used by inmates to obtain criminal history information. 

It is suggested that you write to: 

Gary Schreivogl 
Director of Identification Operations 
Division of Criminal Justice Services 
Executive Park Tower 
Stuyvesant Plaza 
Albany, NY 12203 

I was informed by the Office of Counsel to the Division that 
Mr. Schreivogl will be able to assist you in gaining the 
information that you are seeking. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel. free to contact me. 

RJF:ss 

Sincerely, 

/!Jit£ :J·. {µ________ -
Robert J. Freeman 
Executive Director 
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Sue Herba, President 
Concerned Citizens of Mayfield 
P. o. Box 419 
Mayfield, NY 12117 

Dear Ms. Herba: 

I have received your extensive and thoughtful letter 
in which you raised a series of questions regarding the 
implementation of the Freedom of Information and Open Meet
ings Laws by the Town Board and other public bodies of the 
Town of Mayfield. 

While I do not feel that it is appropriate to comment 
with respect to the attitudes of public officials to which 
you made reference, I would like to offer the following 
comments regarding the interP,retation of two statutes over 
which the Committee has advisory responsibility. 

The first issue that you raised concerns fees for 
photocopying. According to your letter, the Town Clerk 
reported that the actual cost of photocopying records of 
of eight by eleven inches is eight and one-half cents per 
photocopy and that the cost of photocopying records of 
eight by fourteen inches is twenty-five and one-half cents 
per copy. Despite protests made by the Concerned Citizens 
of Mayfield, a resolution was passed enabling the Town to 
charge fifty cents per photocopy for records that are eight 
by fourteen inches. 

In this regard, I direct your attention to §87(1) 
(b) (iii) of the Freedom of Information Law, which states 
that the fees for photocopies of records: 

11 
••• shall not exceed twenty-five 

cents per photocopy not in excess 
of nine inches by fourteen inches, 



Sue Herba 
February 3, 1981 
Page -2-

or the actual cost of reproducing 
any other record, except when a 
different fee is otherwise pre
scribed by law·." 

In view of the foregoing, I believe that the Town is re
stricted to a charge of twenty-five cents· per photocopy 
for records up to nine by fourteen inches. Consequently, 
in my view the fee of fifty cents per photocopy of re-
cords of eight and one-half by fourteen inches exceeds the 
limit permitted by the Freedom of Information Law. In 
addition, based upon your letter, it is clear that if the 
Town charges twenty-five cents per photocopy for duplica
ting records of eight by eleven inches, it is operating at 
a profit with respect to records of that size. Further, 
while the cited provision states that a fee higher than 
twenty-five cents per photocopy may be assessed when another 
provision of law so provides, a resOlution passed by the 
Town Board permitting a fee of fifty cents per photocopy 
is not in my opinion a 11 law". Stated differently, I do 
not believe that a resolution could be considered a law that 
permits the assessment of a fee higheT than twenty-five 
cents per photocopy. As such, at the present time, I be
lieve that the Town is restricted to charge a fee of no 
more than twenty-five cents per photocopy of records not 
in excess of nine by fourteen inches~ 

The second issue that you raised concerns a vacancy 
on the Town Board and an apparent deadlock within the 
Board with respect to a possible replacement. You wrote 
that the Board has met privately to interview candidates 
and that the meetings during which such interviews were 
held were not preceded by notice. 

Here I direct your attention to the Open Meetings 
Law. Relevant under the circumstances is the definition 
of "meeting" appearing in §97 (1) of the Law. The defini
tion is broad and has been interpreted expansively by the 
courts. Specifically, in Orange County Publications v. 
Council of the City of Newburgh [60 AD 2d 409, aff·1 d 45 
NY 2d 947 (1978)], the Court of Appeals, the state's high
est court, held that any convening of a quorum of a public 
body for the purpose of discussing public business is a 
"meeting" subject to the Open Meetings Law, whether or 
not there is an intent to take action and regardless of 
the manner in which a gathering may be characterized. 
Therefore-, based upon the facts presented in your letter, 
the gatherings in which candidates for the Town Board are 
interviewed are in my opinion meetings subject to the 
Open Meetings Law in all respects. 
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It is also noted that all meetings must be pre
ceded by notice given in accordance with §99 of the Open 
Meetings Law. With respect to meetings scheduled at least 
a week in advance, §99(1) states that notice must be given 
to the news media (at least two) and to the public Dy means 
of posting in one or more designated, conspicuous public 
locations not less than seventy-two hours prior to such 

_meetings. With regard to meetings scheduled less than a 
week in advance, §99(2) prescribes that notice be given 
in the same manner as described in §99(1) "to the extent 
practicable" at a reasonable time before such meetings. 
As such, notice must be given prior to all meetings of a 
public body. 

It is important to point out, however, that the sub
ject of the meetings in question, i;e. interviews of candi
dates for the Town Board, could in my view be conducted 
during executive sessions. The Law lists eight areas of 
discussion that are "appropriate for executive session, one 
of which is §100(1) (f). The cited provision states that 
a public body may enter into an executive session to dis
cuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, disci
pline, suspension, dismissal or re
moval of a particular person or 
corporation ••• 11 

From my perspective, sinCe the interviews dealt with a 
matter leading to the appointment of a particular person 
to the Town Board, I believe that the discussion ~ould 
fall within the scope of §100 (1) (f). 

Your next area of inquiry concerns a request by one 
of the Board members for a monthly financial statement 
from the Supervisor. You indicated further that specific 
information regarding the expenditure of Town funds has not 
been forthcoming. In this regard, I would like to direct 
your attention to several provisions of law. 

First, §87(2) (g) (i) of the Freedom of Information 
Law states that statistical or factual information found 
within inter-agency and intra-agency materials ts- avail
able. With respect to the information in question, al
though it may be characterized as "intra-agency", I be
lieve that it .consists solely of factual infonnation that 
is available. 
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Second, §29 (4) of the Town Law entitled "Powers and 
duties of supervisor" states that the supervisor of a town: 

"IS]hall keep an accurate and complete 
account of the receipt and disbursement 
of all moneys which shall cmne into his 
hands by virtue of his office, in books 
of account in the form prescribed by 
the state department of audit and con
trol for all expenditures under the 
highway law and in books of account 
provided by the town for all other ex
penditures. Such bOoks of account 
shall be public records, open and avail
able for inspection at all reasonable 
hours of the day, and, upon the expira
tion of his term, shall be filed in the 
office of the town clerk." 

Third, §51 of the General Municipal Law, which has 
been in effect for decades grants access to: 

"IA] 11 books of minutes, entry or account, 
and the bOoks, bills, vouchers, cheCks, 
contracts or other papers connected with 
or used or filed in the office of, or with 
any officer, board or commission acting 
for or on behalf of any county, town, 
village or municipal corporation in this 
state ••• " 

In view of the three provisions of law cited in the preced
ing paragraphs, it is clear that the financial information 
in which you are interested must be kept and made available 
to the public. 

In all honesty, I do not know whether a.monthly finan
cial report must be prepared. To obtain additional informa
tion regarding the responsibilities of the Town, it is 
suggested that you contact the Division of Municipal Affairs 
at the Department of Audit and Control. In a related vein, 
you asked questions regarding the manner in which you can 
be certain "of what is paid to whom" and the length of time 
in which a town board must act upon a motion that was 
carried. In this regard, it is again suggested that you 
contact the Department of Audit and Control, for I do not 
have the expertise to respond to those questions. 
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Your next area of inquiry concerns your capacitv to 
employ tape recorders at meetings of the Board. In my
view, a public body cannot restrict the use of portable, 
batter-operated, inconspicuous tape recorders. 

In ter~s of background, until mid-1979, there had 
been but one judicial determination regar0ing the use of 
tape recorders at meetings of public hodies. The only case 
on the subject was Davidson v. Co~mon Council of the City of 
':•7hite Plains, 244 NYS 2d 385, which was deciaed in 1963. In 
sh6rt, the court in Davidson found that the presence of a 
tape recorder might detract from the deliberative process. 
Therefore, it was held that a public body could adopt rules 
generally prohibiting the use of tape recorders at open meet
ings. 

Notwithstanding Davidson, however, the Committee on 
Public Access to Records had consistently advised that the 
use of tape recorders shoulri not be prohibited in situations 
in which the devices used are inconspicuous, for the presence 
of such devices would not detract from the deliberative pro
cess. In the Coro~ittee's view, a rule prohibiting the use 
of unobtrusive tape recordinq devices would not be reasonable 
if the presence of such devices would not detract from the 
~eliberative process. 

This contention was essentiallv confirmed in a de
cision rendered in June of 1979. That-decision arose when 
two individuals souqht to bring their tape recorders to a 
meeting of a school board. The school board refused permis
sion and in fact complained to local law enforcement authori
ties who arrested the two individuals. In deter.mininq the 
issues, the court in Peoole v.'Ystueta, 418 NYS 2d 508, cited 
the Davi<'!son decision, b~E founa that the Davi~_son case 

• ••• was decided in 1963, some fifteen 
(15) years before the legislative 
passage of the 'Open Meetings Law', 
and before the widespread use of hand 
held cassette recorders which can be 
operated by individuals without inter
ference with public proceedings or the 
legislative process. While this court 
has had the advantage of hindsight, it 
would have required great foresight on 
the part of the court in Davidson to 
foresee the opening of many legislative 
halls and courtrooms to television 
cameras and the news media, in general. 
Much has happened over the past two 
decades to alter the manner in which 
governments and their agencies conduct 
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their public business. The need today 
appears to be truth in government and the 
restoration of public confidence and not 
'to prevent the possibility of star 
chamber proceedings' ••• In the wake of 
Watergate and its aftermath, the pre
vention of star chamber proceedings 
does not appear to be lofty enough 
an ideal for a legislative body; and 
the legislature seems to have recog
nized as much when it passed the Open 
Meetings Law, embodying principles 
which in 1963 was the dream of a few, 
and Unthi~kable by the majority.• 

Based upon the advances in technology and the enact
ment of the Open Meetings Law, the court in Ystueta found 
that a public body cannot adopt a general rule that pro
hibits the use of tape recorders. 

In the Committee's view, the principle enunciated in 
Davidson remains valid, i.e., that a public body may prohibit 
the use of mechanical devices, such as tape recorders or 
cameras, when the use of such devices would in fact detract 
from the deliberative process. However, since a hand held, 
battery operated cassette tape recorder would not detract 
from the deliberative process, the Committee does not believe 
that a rule prohibiting the use of such devices would be 
reasonable or-valid. 

It is important to point out that a recent opinion of 
the Attorney General is consistent with the direction pro
vided by the Committee. In response to the question of 
whether a town board may preclude the use of tape recorders 
at its meetings, the Attorney General reversed earlier 
opinions on the subject and advised 'that: 

"[B]ased upon the sound. reasoning 
expressed in the Ystueta decision, 
which we believe would be equally 
applicable to town board m~etings, 
we conclude that a town board may 
not preclude the use of tape recor
ders at public meetings of such 
board. our adoption of the Y..stueta 
decision reouires that the instant 
opinion supersede the prioo:- opinions 
of this office, which are cited 
above, and which were rendered be
fore Ystueta was decided". 
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In view of the foregoing, I do not believe that a pUDlic 
body can prohibit the use of tape recorders at· open meet
ings. 

You wrote that the Town spent $15,000 for a front-end 
loader that was purchased from Fulton County. Several in
dividuals stated their belief that the purchase should nave 
been put out to Did. While I am not an expert witfi respect 
to that type of question, it appears that the purchase was 
proper, for §103(6) of the General Municipal Law states 
that: 

" [ S] urplus and second-hand supplies, 
material or equipment may De purchased 
without competitive bidding from the 
federal government, the state of New 
York or from any other political sub
division, district.or public benefit 
corporation. 11 

Lastly, you wrote that you and others are fearful of 
"retaliation" when a person or group "rocks the Doat". 
Although I cannot offer a good response, I believe that, 
as a general rule, the laws are intended to protect the pub
lic. Further, I believe that in many instances risks must 
be taken in order to achieve a desired goal. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: William Blaha 
Arthur Montanye 
Debra Perham 
Ivan VanNostrand 
Edward Vosburg 

Sincerely, 

Rb!&ief:----____ 
Executive Director 
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James F. Gleason, Jr. 
Assistant Business Manager 
International Brotherhood 

Electrical Workers 
Local Union, 41 
S-3564 California Road 
Orchard Park, NY 14127 

Dear Mr. Gleason: 

February 3, 19 81 

I have received your letter of January 12 in which 
you raised questions under the Freedom of Information Law. 

Specifically, you made reference to my earlier letter 
to you dated December 9, in which it was advised that a 
failure to respond on the part of the commissioner of the 
Department of Community Development of the City of Buffalo 
within the appropriate time limits should be considered a 
denial that may be appealed. However, you stated th.at you 
"consider this to be a Catch-22 situation", for, without a 
response, you are unaware of the identity of the person to 
whom a request should be directed. 

In this regard, it is reiterated that under the 
Freedom of Information Law and the regulations promulgated 
by the Committee [see attached regulations, §1401.?(b)], 
a failure to respond within the appropriate time limits 
results in a constructive denial of access that may be 
appealed. 

In order to provide you with direction, I have con
tacted a representative of the Office of Corporation Counsel 
of the City of Buffalo on your behalf. I was informed that 
under the City's ordinance, an appeal should be directed to 
the City's Corporation Counsel, Joseph P. McNamara. In 
making your appeal, §1401.?(e) of the Committee's regulations 
requires that you should include the date and location of 
your request for records, the nature of the records that 
were denied, and your name and return address. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosure 

Sincerely, 

D v 
fi'_,r{~ 5. ~/\/ 

Robert J. FreemanL-----
Executive Director 
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-Dear Mrs. Michaels: 

February 4, 1981 

I have received your letter of December 30 and 
apologize for the delay in response. In addition, the 
correspondence that you sent to the Department of Audit 
and Control was forwarded to this office. 

Your inquiry concerns rights of access to "reim
bursable pupil participation sheets". Having reviewed 
the form in question that you attached, I believe that it 
is available. In brief, §87(2) (g) (i) of the Freedom of 
Information Law states that statistical or factual infor
mation found within inter-agency and intra-agency materials 
are accessible •. Since the information in which you are 
interested consists of factual information, it appears that 
it must be made available to you. 

It is noted that I contacted the Office of Counsel 
to the New York City Board of Education on your behalf 
to obtain additional information regarding your request. 
Having discussed the matter with Ms. Nancy Lederman, an 
attorney for the Board, it was agreed that the records in 
question should be made available. 

It is suggested that you apply once again for the 
records to Mr. Riccobona. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 
cc: Nancy Lederman 

Sincerely, 

PM--:s .f N.4 ____ __ 

Robert J. Freeman 
Executive Director 
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February 4, 19 81 

James W. McCabe, Sr. 
Member of the Assen,bly 
Room 716 
Legislative Office Bldg. 
Albany, New York 12248 

Dear Assemblyman McCabe: 

I have received your letter of February 2 concerning 
a question raised by a constituent regarding the application 
of the Freedom of Information Law. 

Having reviewed the correspondence attached to your 
letter, I do not believe that the information sought is 
available under the Freedom of InforJT1.ation L2.w. 

As a general rule, the Lav1 applies only to records 
of government. In this regard, §86(3) of the Freedo~ of 
Information Law defines "agency" to include: 

" ... any state or municipal depa~tment, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more 
municipalities thereof, except the 
judiciary or the state legislature". 

Based upon a review of applicable provisions of law as well 
as a discussion with a representative of the Office of 
Counsel of the State Education DepartMent, neither the 
Broome County Dental Society, its Peer Review Corrunittee 
nor the New York State Dental Society could be characterized 
as governmental entities subject to the Freedori of Information 
Law. Consequently, the records in which your constituent 
is interested fall outside the scope of rights of access 
granted by the Law. 
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Nevertheless, in situations in which a member of the 
puDlic seeks to initiate a complaint against a professional, 
such as a dentist, licensed by the Education Department, 
such action may be taken by contacting the Department's 
Division of Professional Conduct. 

In order to obtain additional information, it is 
suggested that your constituent write to: 

Division of Professional Conduct 
State Education Department 
622 Third Avenue 
New York, NY 10017 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

Sincerely, 

~'{r{ ~' (AtJr------
Robert J. F'reeraan --
Executive Director 

RJF: jm 

cc: Congressman r~cRugh 
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February 4, 1981 

Dear Mr. Mills: 

I have received your letter of January 12 in which 
you asked for advice regarding a request for records direc
ted to the Superintendent of the William Floyd union Free 
School District. 

You indicated that as of January 12, you had received 
no response to an appeal forwarded to the Superintendent 
on December 10. Further, your initial request was apparently 
made in June. The records in which you are interested con
sist of contracts and related records of the monies paid 
by the District to the Primus Development Corporation. 

First, it is noted that the Freedom of Information 
Law and the regulations promulgated by the Committee pre
scribe particular time limits for responses to requests and 
appeals. Specifically, §89(3) of the Freedom of Information 
Law and §1401.5 of the Committee's regulations provide that 
an agency must respond to a request within five business 
days of the receipt of a request. The response can take 
one of three forms. It can grant access, deny access, and 
if so, the denial should be in writing stating the reasons, 
or the receipt of a request may be acknowledged in writing 
if more than five days is necessary to review or locate the 
records and determine rights of access. When the receipt 
of the request is acknowledged within five business days, 
the agency has ten additional days to grant or deny access. 
Further, if no response is given within ten days of the 
acknowledgment of the receipt of a request, the request is 
considered "constructively" denied [see regulations, §1401.7 
(b) ] • 
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In my view, a failure to respond within the desig
nated time limits results in a denial of access that you may 
appeal to the head of the agency or whomever is designated 
to determine appeals. That person or body has seven busi
ness days from the receipt of an appeal to render a deter
mination. In addition, copies of appeals and the determina
tions that follow must be sent to the Committee [see Freedom 
of Information Law, §89 (4) (a)]. 

In view of the foregoing, I believe that the time 
limits for response described in the preceding paragraphs 
have been excluded. 

Second, with regard to rights· of access, I believe 
that the records in which you are interested are clearly 
available. 

The Freedom of Information Law is based upon a pre
sumption of access. Stated differently, all records of an 
agency, such as a school district, are available, except 
those records or portions thereof that fall within one or 
more grounds for denial appearing in §87(2) {a) through {h) 
of the Law. Under the circumstances, I do not believe 
that any of the grounds for denial could be cited. 

In the case of a contract between a public corpora
tion, such as a school district, and a firm, such a record 
would be available, for there is no ground for withholding. 

Other records reflective of monies paid to a corpor
ation would also be available. I direct your attention to 
§87(2) (g) of the Freedom of Information Law, which states 
that an agency may withhold records that: 

" ••• are inter-agency or in tr a-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations ••• " 
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It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency i;olicy or determinations must be made available. 
Under the circumstances, although internal records indicating 
expenditures by the District could be characterized as 
"intra-agency materials", I believe that they constitute 
factual information that is available under §87(2) {g) (i). 

Further, §1721 of the Education Law states that: 

11 [I] t shal 1 be the duty of the board 
of education of a union free school 
district to keep an accurate record 
of all its proceedings in books pro-
vided for that purpose. It shall 
also be the duty of said board to 
cause to be published once in each 
year, during the month of July or 
during the month of August, in at 
least one public newspaper, published 
in such district or, if one public 
newspaper is not published in such 
district, then in a public newspaper 
having general circulation within 
such district, a full and detailed 
account of all moneys received by 
the board or the treasurer of said 
district, for its account and use, 
and of all the moneys expended 
therefor, giving the items of 
expenditure in full; should there 
be no paper published in or having 
general circulation within said 
district said board shall publish 
such account by notice to the 
taxpayers, by posting copies 
thereof in five public places in 
said district'!. 

In view of the provisions of law to which reference 
has been made, I believe that the records in which you are 
interested are clearly available. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me, 

RJF:ss 

cc: Nicholas Poulos 

Sincerely, 

fk4;;-~fu______ 
Robert J. Freeman 
Executive Director 
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Mrs. Marie A. Fuesy 
Legislative Assistant to 

Assemblyman Jons. Fossell 
The Assembly 
The Capitol 
Albany, NY 

Dear Mrs. Fuesy: 

February 4, 1981 

As you are aware, I have received your letter of 
January 15. Although I am hopeful that the controversy 
has been resolved by a representative of the United States 
Department of Education, I would like to offer the following 
comments. 

The controversy that you described concerns a situ
ation in which a divorced parent has unsuccessfully sought 
to review the school records of his daughter, who is a 
student at tlle Spackenkill Union Free School District. 
According to your letter, the parent in question has been 
denied access to his daughter's records "based on the fact 
that his daughter is in the custody and is living with her 
mother ••. 1' 

In my view, even though a divorced parent might not 
have custody of his or her children, that factor is not 
determinative of rights of access. 

My contention based largely upon the provisions of 
the federal Family Educational Rights and Privacy Act (20 
u.s.c. §1232g) and the regulations promulgated under the 
Act by what had been the U.S. Department of Health, Education 
and Welfare and is now the U.S. Department of Education~ 
The Family Educational Rights and Privacy Act states essen
tially that all 11education records" pertaining to a parti
cular student or students under the age of eighteen years 
are accessible to the parents of the students. The Act 
also states that, a~ a general rule, education records 
identifiable to a particular student or students are confi
dential with respect to third parties, unless confidentiality 
is waived by a parent. 
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Further, the term 11 parent 11 is defined in the regu-
lations cited earlier to mean: 

" ••• a parent, a guardian, or an 
individual acting as a parent of a 
student in the absence of a parent or 
guardian. An educational agency or 
institution may presume the parent 
has the authority to exercise the 
rights inherent in the Act unless 
the agency or institution has been 
provided with evidence that there 
is a State law or court order 
governing such matters as. divorce, 
separation, or custody, or a 
legally binding instrument which 
provides to the contra!t'y" (see 
attached regulations, §99.3) 

It is emphasized that I have discussed the definition 
of "parent 11 with officials of the U.S. Department of Education, 
on numerous occasions in order to obtain their expert advice. 
In this regard, I have been advised that a parent, custodial 
or otherwise, enjoys rights under the Act, unless a legally 
binding instrument, such as a divorce decree, specifically 
provides to the contrary. Stated differently, even a 
divorced parent without custody of the children has rights 
under the Act, unless a legal instrument specifically pre
cludes or prohibits a parent from asserting his or her 
rights under the Act. 

Based upon the Family Educational Rights and Privacy 
Act and advice rendered by officials of the Department of 
Education, it is my opinion that the divorced parent in 
question has the same rights of access as the parent who 
has custody with whom the child resides. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

cc: Seymour Wolk 
Superintendent of Schools 

Sincerely, w ;f f,'L------
Robert J. Freeman 
Executive Director 
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February 5, 1981 

Joseph K. Thoman, Jr. 
Business Administrator 
Penn Yan Central School District 
Chestnut Street 
Penn Yan, New York 14527 

Dear Hr. Thoman: 

I have received your letter of January 14 in which 
you requested "information on guidelines for accessibility 
to personnel records". 

I would like to offer several comments with respect 
to your inquiry. 

First, I do not believe that there are any !'guide
lines" that may be cited regarding access to personnel 
records. Rights of access are, however, determined by 
§87(2) of the Freedom of Information Law (see attached}. 
The cited provision states in brief that all records of 
an agency are available, except to the extent that records 
or portions thereof fall within one or more grounds for 
denial appearing in §87(2} (a) throuqh (h}. 

Second, it is important to note that the definition 
of "record" in the Freedom of Information Law is expansive. 
Specifically, §86(4} of the Law defines "record" to include: 

11 
••• any information kept, held, filed, 

produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements, 
examinations, memoranda, opinions, 
folders, files, books, manuals, pam-
phlets, forms, papers, designs, 
drawings, maps, photos, letters, 
microfilms, computer tapes or discs, 
rules, regulations or codes 11

• 
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As such, virtually all records in possession of a school 
district, for example, are subject to rights of access 
granted by the Freedom of Information Law. 

Third, numerous inquiries have arisen with respect 
to the privacy of public employees and §87{2} (b) of the 
Freedom of Information r~aw provides that an agency may 
withhold records or portions of records when disclosure 
would result in "an unwarranted invasion of personal pri
vacyn. Although in some instances subjective judgments 
must of necessity be made regarding the extent to which 
disclosure might result in an unwarranted invasion of 
personal privacy, substantial direction has been provided 
by the courts. For instance, it is clear that public em
ployees enjoy a lesser degree of privacy than members of 
the public generally, for the courts have found that public 
employees must be more accountable than any other identi
fiable group. Further, several judicial determinations 
have found that records that are relevant to the perfor
mance of a public employee's official duties are available, 
for in s1. ""'' instances, disclosure would result in a per
missible as opposed to an unwarranted invasion of personal 
privacy [see e.g., Blecher v. Board of Education, City of 
New York, Sup. Ct*, Kings Cty., NYLJ, Oct. 25, !979; 
~-:-~ell v. Village Board. _of Trustees, 372 NYS 2d 905, {1975); 
Gan,,ett Co. v. Co~_!).ty o~ Monroe, 59 AD 2d 309 (1977), aff'd 
45 NY 2d 954 (1978); Mor.tes v. State, 406 NYS 2d 664 (Court 
of Claims, 1978); and-"steinmetz v. Board of Education, East 
Moriches, Sup. Ct. 1 Suffo'ik Cty., NYLJ, Oct. 30, 1980] .. 
Conversely, it has been held that records that are irrel
evant to the performance of a public employee•s official 
duties reay justifiably be withheld under the privacy pro
visions [see Matter of Wool, Sup. Ct., Nassau Cty., KYLJ, 
Nov. 22, 19771~ If possible, it is suggested that you reight 
review the decisions cited above, for I believe that they 
provide an overview of rights of access to personnel records. 

Fourth, another ground for denial might be applicable. 
Specifically, §87(2) {g) of the Freedom of Information Law 
states that an aqency may withhold records that: 

" •.. are inter-agenc~· or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations .• ," 
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It is noted that the provision quoted above contains what 
in effect is a double negative. While inter-agency and 
intra-agency materials may be withheld, partions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public or final agency 
policy or determinations must be made available. 

Lastly, with respect to employee 1 s rights to inspect 
records pertaining to them, §89 (2) (c) of the Freedom of 
Xnforrnation Law states essentially that an individual may 
inspect and copy records pertaining to him or her, except 
to the extent that one or more of the grounds for denial is 
applicable. In addition, often collective bargaining agree
r:i.ents contain provisions concerning access by employees to 
records pertaining to them. In some instances, such agree
ments might provide rights of access to employees in excess 
of rights granted by the Freedom of Information Law. 

I hope that I have been of some assistance~ Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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February 5, 1981 

Dear Mrs. James: 

I have received your thoughtful letter of January 
12 in which you requested an advisory opinion under the 
Freedom of Information Law. 

According to your letter, you are a student at the 
State University at Farmingdale and have attempted for 
a year to alter a registration procedure that compels 
students to enroll for courses "without the benefit of 
knowing who the teacher will be." You indicated further 
that you have discussed the problem with several admin
istrators who have advised you that the procedure cannot 
be changed for three reasons. The reasons are that: 

"1-In some instances the professor 
scheduled to teach a course is not 
known as one must be hired pending 
the outcome of registration. 

2-The final results of the registra
tion may cause some changes to be 
made on the tentative lists that 
the department draws up prior to 
registration. 

3-Some teachers do not want their 
names released to students until 
the first night of class." 
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You stated that you are sympathetic to the problems Out 
that you "do not believe that they are viable enough to 
deny a student who is paying for a course and who is 
assuming the full responsibility of his education the 
opportunity of selecting courses based, at least in part, 
on a particular teacher. 11 You also wrote that, having 
spoken with persons at other colleges inside and outside 
of the state system, it appears that students are gener
ally afforded the opportunity to know the names of the 
teachers for whose courses they registered. You have 
asked whether you may "demand" information regarding the 
identities of professors who will teach particular courses 
when you register. 

First, in my view, the first two reasons offered 
by the administration at Farmingdale are entirely reason
able. As indicated by the administration, in some in
stances it cannot be known who will teach a particular 
course. In such cases, it would be all but impossible 
for the University to provide an accurate listing of the 
names of professors who will teach particular courses. 

Nevertheless, in situations in which the administra
tion at State University of New York at Farmingdale knows 
who will teach particular courses, I believe that records 
indicating the identities of such teachers and the courses 
to be taught are accessible under the Freedom of Informa
tion Law. 

It is noted that the Freedom of Information Law is 
based upon a pr ~umption of access. Stated differently, 
all records of agency, such as the State University, 
are available, except to the extent that records or por
tions thereof fall within one or more grounds for denial 
appearing in §87 (2) [a) through (h). 

From my perspective, assuming that records exist 
which indicate the identities of professors who will teach 
particular course~, there is only one ground for denial 
that is relevant, and that ground could also be cited 
as a basis for disclosure due to its structure. Speci
fically, §87 (2) (g) of the Freedom of Information Law 
states that an agency may withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 
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ii. instructions to staff that 
affect the public; or 

iii. final agency policy or de
terminations ••• 11 

It is emphasized that the provisions quoted above contains 
what in effect is a double negative. While inter-agency 
and intra-agency materials may be withheld, portions of 
such materials consisting of statistical or factual infor
mation, instructions to staff that affect the puDlic or 
final agency policy or determinations must be made avail
able. 

Under the circumstances, a record reflective of the 
identities of professors who will teach particular courses 
could properly be characterized as "intra-agency" materials. 
However, I believe that the contents of such records would 
constitute factual information that is available under §87 
(2) (g) (i). In addition, it might be argued that such re
cords are reflective of a final agency determination that 
would be available under §87 (2) (g) (iii). 

With respect to the contention that some teachers 
do not want their names released to the students until the 
first night of class, I do not believe that such a request 
could constitute a justification for withholding. First, 
it has long been held that a request for confidentiality 
is all but meaningless. Second, with respect to privacy, 
§87(2) (b) of the Law states that an agency may withhold 
records or portions thereof when disclosure would result 
in "an unwarranted invasion of personal privacy". How-
ever, with regard to the privacy of public employees, it 
has consistently be held that public employees enjoy a 
lesser degree of privacy than members of the public gen
erally, for the courts have found that public employees 
must be more accountable than any other identifiable 
group. Further, several judicial determinations have 
found that records that are relevant to the performance 
of a puDlic employee's official duties are available, 
for in such instances, disclosure would result in a 
permissible as opposed to an unwarranted invasion of 
personal privacy 1see e.g., Blecher v. Board of Education, 
City of New York, Sup. Ct., Kings Cty., NYLJ, Oct. 25, 
1979; Farrell v. Villa e Board of Trustees, 372 NYS 2d 
905 (1 75 ; Gannett Co. v. County of Monroe, 59 AD 2d 
309 (1977), aff'd 45 2d 954 (1978); Montes v. State, 406 
NYS 2d 664 (Court of Claims, 1978); and Steinmetz v. Board 
of Education, East Moriches, Sup. Ct., Suffolk Cty., NYLJ, 
Oct. 30, 1980]. Conversely, it has been held th records 
that are irrelevant to the performance of a publ employee's 
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official duties may justifiably be withheld under the pri
vacy provisions !see Matter of Wool, Sup. Ct., Nassau Cty., 
NYLJ, Nov. 22, 1977]. 

In my opinion, if a record indicates the identity 
of a professor who will be teaching a particular course, 
that record is accessible under the Freedom of Information 
Law, for it is relevant to the performance of one's offi
cial duties. 

Lastly, in terms of procedure, I have enclosed copies 
of both the Freedom of Information Law and the regulations 
promulgated by the Committee, which govern the procedural 
aspects of the Law. In brief, each agency is required to 
designate one or more records access officers responsible 
for answering requests under the Freedom of Infonnation 
Law. In order to make a request, a letter should be for
warded to the designated records access officer in which 
you reasonably describe the record or records sought. 
That person has five business days from the receipt of 
a request to provide a response. If access is denied, 
the reasons for the denial must be given in writing and 
the applicant must De infonned of his or her right to 
appeal to the head of the agency or whomever is desig
nated to determine appeals. Also enclosed is an explan
atory pamphlet that may be particularly useful to you, for 
it contains sample letters of request and appeal. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

Sincerely, 

Uvt~ 1. &v.,__________ 
Robert J. Freeman 
Executive Director 
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February 6, 1981 

EX~CUTIVE OlFlECTOR 
RObE RT J . FRCEM~N 

Dear Ms. Adams: 

I have received your letter of January 14 and appre
ciate your continued interest in the Freedom of Information 
and Open Meetings Laws. 

Your most recent inquiry concerns your capacity to 
attend meetings of what are characterized as supervisors' 
associations in Suffolk County. You wrote that two groups 
of town supervisors met informally and that the attendees 
do not consider their meetings to be public. You have 
indicated your belief that the meetings are important be
cause the public, if it had the capacity to attend, could 
gain basic information that leads to decision making. In 
addition, you attached a news article concerning gatherings 
of a "top county financial officer" with leaders from East 
End towns and villages. 

From my perspective, the question raised with respect 
to both areas of inquiry is whether those in attendance 
constitute a "public body" as defined by §97(2) of the Open 
Meetings Law. 

As you are aware, "public body" is defined to mean: 

" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty-
six of the general construction law, or 
committee or subco~mittee or other sim-
ilar body of such public body". 
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With respect to the gathering of supervisors, it 
does not appear that the supervisors' associations constitute 
a "public body". There are often associations of various 
public officials in which persons holding similar positions 
discuss common problems. For instance, there are groups 
known as the Association of Towns, the Conference of Mayors 
and Village Officials, the County Officers Association, and 
similar organizations which, although comprised of public 
officials, do not in my view act within their associations 
as public bodies. More than anything else, when acting as 
members of the associations, the members generally exchange 
points of view, discuss trends, and discuss issues of common 
interest. If the supervisors• associations engage in the 
same types of activities as those discussed above, I do not 
believe that they could be characterized as public bodies. 

In the case of the situation described in the news 
article, it appears that the gathering was attended by 
representatives of various units of government, and that 
no particular public body was represented by a quorum of 
its members. If that was indeed the case, there was no 
entity present that could be characterized as a 11 public body 11

• 

If, however, the group in question is the same as that which 
you characterized as a 11 liaison committee 11

, it would in my 
view be an entity that would constitute a public body sub
ject to the Open Meetings Law. 

I would like to suggest another avenue for gaining 
information relative to the groups that you identified. Even 
if the groups of public officials could not be characterized 
as public bodies subject to the Open Meetings Law, presumably 
records in their possession would be subject to the Freedom 
of Information Law. 

Section 86(4) of the Freedom of Information Law 
defines records to include: 

" ••• any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements, 
examinations, memoranda, opinions, 
folders, files, books, manuals, pam
phlets, forms, papers, designs, draw
ings, maps, photos, letters, microfilms, 
computer tapes or discs, rules, regu
lations or codes 11

• 
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In view of the foregoing, if a town supervisor, for example, 
receives communications from an association that relates to 
the performance of his or her official duties, such communi
cations would constitute "records" subject to rights of 
access granted by the Law. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Sincerely, 

~ef,~ 
Robert J. Freeman 
Executive Director 
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Michael Maione 
WPUT Radio 
Brewster, NY 10509 

Dear Mr. Maione: 

February 6, 1981 

I have received your rnailgram in which you asked 
for an opinion under the Freedom of Information Law. 

Your inquiry concerns rights of access to a budget 
document transmitted by the Putnam County Executive to the 
Clerk of the Putnam County Legislature. The document in 
question contains recommendations for salaries regarding 
various managerial positions in County government. 

In terms of background, as you may be aware, I have 
discussed the issue with Vincent Libell, Putnam County 
Attorney, and Michael Sansolo, a reporter for the White 
Plains Reporter-Dispatch. As I understand the situation, 
the document in question and the procedure that has been 
followed regarding its review represent an aberration from 
the normal budget process followed by a county. Based upon 
various conversations, some months ago, the County began its 
normal budget review process. During that process, ques
tions arose regarding the salaries for particular positions. 
In order to review those salaries and attempt to develop 
standards for the future, a consulting firm was hired by 
the County to make recommendations regarding salary levels 
for specific positions. The report of the consultant has 
been completed and made available, and the County Executive 
has recently submitted his recommendations to the County 
Legislature after having reviewed the consultant's report. 

As I have contended in discussions with you and the 
individuals identified earlier, it appears that the docu
ment in question is part and parcel of the budget review 
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process, even though its implementation might result in the 
adoption of policy that could be in effect for a period of 
years. It also appears that a review of the document in 
question is necessary now, for decisions regarding salaries 
for the current fiscal year will likely be made pursuant 
to a review of the document sought~ Stated differently, 
the recommendations found within the document in which you 
are interested would, if the usual budget procedure had 
been follo~ed, have been included within a tentative budget. 
It appears further that the only reason for the absence of 
the recommendations in question from the tentative budget 
is the unusual process that has transpired due to the addi
tional review of salaries for particular positions. As such, 
it is my view that the document souqht should be con
sidered an extension of the tentative budget of the County. 

In this regard, if my contention that the document 
in question is a necessary incident to the budget review 
process and represents an addendum to the tentative budget, 
I believe that it is available. Article 7 of the County Law 
describes the procedure by which County government prepares, 
reviews, and adopts a budget~ The intent of Article 7 is 
in my opinion to make available for public inspection the 
budget documents that lead to the adoption of a final budget. 
For instance, §357(2) of the County Law states that: 

• 

"[U]pon the filing of the tentative 
budget with the clerk of the board 
of supervisors the clerk shall 
transmit forthwith a copy thereof 
to the chairman of the committee 
designated or created to review 
the tentative budget. The committee, 
upon receipt of such copy, shall 
proceed to review the tentative 
budget. Within fifteen days after 
the receipt of such copy of the 
tentative budget the committee 
may file a report with the clerk 
of the board of supervisors 
setting forth any proposed changes, 
alterations or revisions in the 
tentative budget. A copy of the 
report of the committee shall re
main on file in the office of the 
clerk of the board of supervisors 
and shall be open to public inspec
tion during business hoursrt. 
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Further~ §359 of the county Law requires that the clerk of 
a county board of supervisors prepare at least a hundred 
copies of a tentative budget for public distribution prior 
to a public hearing preceding the adoption of a budget. 
In addition, §208(4} of the County Law states that: 

11 {E]xcept as otherwise provided by 
law and subject to reasonable rules 
and regulations of the officer having 
custody thereof, all records, books 1 

maps or other paper$ recorded or 
filed in any county office, shall 
be open to public inspection, and 
upon request, copies shall be pre
pared and certifiedi and, except 
where another fee is prescribed by 
law, such officer upon the payment 
of a fee of twenty cents for each 
folio, shall furnish such certified 
copy. Upon request and after dili
gent search, if no record be found, 
such officer shall be entitled to 
receive a fee of one dollar for 
certification thereof 11

• 

Based upon the provisions quoted above, I believe 
that it is the intent of the County Law to require that 
the County make available and that the public have the 
capacity to know of the proposals that may become the budget. 
Again, based upon the facts as I understand them, the docu
ment in question would, if the usual procedure had been 
followed, be included within the tentative budget, which 
would clearly be accessible. Therefore, I believe that the 
document in which you are interested is also available~ 

With respect to the Freedom of Information Law, I 
direct your attention to the case of Ounlea Vw Goldmark 
[380 NYS 2d 496, affirmed 54 AD 2d 446, affirmed with no 
opinion, 43 NY 2d 754, (1977)]. In Dunlea, the state's 
highest court, the court of Appeals, upheld lower court 
decisions which found that statistical, numerical figures 
we~e available, even though they were advisory in nature 
and could be accepted, rejected or moCified by the Execu
tive. It appears that the information in question is simi
lar to that at issue in Dunlea. 
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Lastly, during our conversation, you also raised 
questions concerning the possible discussion of the recom
mendations made in the document by the County Legislature. 
Here I direct your attention to the Open Meetings Law. In 
brief, the Open Meetings Law requires that all meetings of 
a public body, such as a County Le.gislature, be convened open 
to the public and preceded by notice given in accordance 
with §99 of the Law. Section 100(1) prescribes the proce
dure for entry into executive session, and paragraphs 
(a) through (h) of the cited provision specify and limit 
the areas of discussion that may appropriately be considered 
in executive session. 

Possibly relevant to the situation is §100 (1) (f) of 
the Open Meetings Law, which states that a public body may 
enter into an executive session to discuss: 

" ••• the medical, financial, credit or 
employment history of a particular per
son or corporation, or matters leading 
to the appointment, employment, promo
tion, demotion, discipline, suspension, 
dismissal or removal of a particular 
person or corporation .•• " 

It is emphasized that the language quoted above represents 
a change from the analagous provision in the Open Meetings 
Law as originally enacted. Under the former provision, 
a public body had the capacity to enter into an executive 
session to discuss: 

11
, •• the medical, financial, credit or 

employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, de
motion, discipline, suspension, dis
missal or removal of any person or 
corporation ••• 11 

With the addition of the word "particular" in the current 
§100(1) (f) of the Open Meetings Law, it is clear that a 
pub~ic body may enter into executive session when it dis
cusses a "particular person". It is also clear that a 
discussion of personnel in general or a discussion of 
policy that does not relate to any particular individual 
must now be discussed during an open meeting. 
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If, for instance, the salary designated for a par
ticular position or item is under discussion, I believe that 
such a discussion must be held open to the public, unless 
and until the discussion relates a particular individual. 
Stated differently, if a discussion relates to the position 
of county administrator and to any person who might hold 
that position, I believe that the discussion would be 
required to be open. If, however, the discussion dealt with 
an individual holding the position of county administrator 
and whether or not that person, based upon his or her employ
ment history, merits an increase in pay, an executive ses
sion would be proper. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Robert Bondi 
Vincent Libell 
Michael Sansolo 

Sincerely, 

K{u;:fS~ 
Robert J. Freeman 
Executive Director 
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February 9, 1981 

I have received your letter of January 15 and appre
ciate your interest in complying with the Freedom of In
formation Law~ Your inquiry concerns a situation that has 
arisen in the Town of Pompey, which you serve as Town Clerk 1 

Your question concerns your capacity as legal custodian of 
all town records to fflaintain control over records in the 
physical possession of the Town Assessor. 

All that I can suggest is that you you continue in 
your efforts through the Town Attorney and the Town Board 
to clarify your duties and responsibilities vis-a-vis 
custody of the records in question. It is also recommended 
that you might want to seek an opinion from the Department 
of Audit and Control. I believe that the Deoartment has 
considered the issue on several occasions and rendered 
several advisory opinions regarding the custody of town 
records. 

I regret that I cannot be of greater assistance, 
Should any further questions arise, please feel free to 
contact me. 

RJF: jm 

Sincerely, 

~-~·4-,j,~ 
Rob~~reernan 
Executive Director 
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February 10, 1981 

Samuels. Yasgur 
County Attorney 
Department of Law 
600 County Office Building 
148 Martine Avenue 
White Plains, NY 10601 

Dear Mr. Yasgur: 

Thank you for transmitting a copy of your determin
ation on appeal rendered with respect to the request made by 
Harry Donsky, Editor of the Ossining Citizen-Register. 

The appeal concerned a request for "347 affidavits 
compiled during the Westchester District Attorney's investi
gation of the Ossining Fire Department 50/50 Lottery ••• " 
You wrote that the affidavits could be withheld, for they 
"were obtained in connection with a criminal investigation" 
and consequently "are exempt from disclosure pursuant to 
§87 (2) (e) of the Public Officers Law". You also wrote that 
the request would be denied: 

" ••• since these types of affidavits 
are specifically exempted from dis
closure under New York State Criminal 
Procedure Law §250.10 and 240.20. 
As such, they fall within the purview 
of Public Officers Law §87 2(a) 
which specifically states those 
records exempted from disclosure by 
Federal or State statute are not 
accessible". 

I respectfully disagree with the denial for the fol
lowing reasons. 

First, it does not appear that §87(2)(e) of the 
Freedom of Information Law could be cited with justification 
as a basis for witnholding the records in question. The 
cited provision states that an agency may withhold records 
or portions thereof that: 
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" ••. are compiled for law enforcement 
purposes and which, if disclosed, would: 

i. interfere with law enforcement 
investigations or judicial proceedings; 

ii. 
fair 

deprive a person of a right to a 
trial or impartial adjudication; 

111. identy a confidential source or 
disclose confidential information 
relating to a criminal investigation; or 

iv. reveal criminal investigative tech
niques or procedures, except routine 
techniques and procedures". 

It is emphasized that the language quoted above, as in the 
case of the majority of exceptions to rights of access 
appearing in §87(2) of the Freedom of Information Law, are 
based upon potentially harmful effects of disclosure. From 
my perspective, since the investigation has been closed, 
and since no criminal charges resulted from the investi
gation, the harmful effects of disclosure envisioned by 
§87(2) (e} would not arise. Although the affidavits may 
have been compiled for law enforcement purposes, I do not 
believe that disclosure would "interfere with law enforce-
ment investigations 11

, for any such investigations have been 
terminated. Similarly, disclosure would not deprive a 
person of a right to a fair trial, for there will apparently 
be no trial. There is no indication in your letter that the 
affidavits would identify a confidential source, and it appears 
further that the criminal investigative techniques or pro
cedures used by the District Attorney were routine in nature. 
If my contentions are accurate, §87(2) (e) of the Freedom of 
Information Law would not constitute a basis for withhoiding. 

It is also noted that the language of §87(2) (e) 
represents a significant change in rights of access from 
the analagous provision that appeared in the Freedom of 
Information Law as originally enacted. Under the original 
statute, an agency could withhold any "investigatory files 
compiled for law enforcement purposes 11 [see original 
Freedom of Information Law, §88(7) (d)]. Nevertheless, the 
amendments to the Law no longer are open ended with regard 
to the capacity to deny; on the contrary, as stated earlier, 
the grounds for denial are based largely upon potentially 
harmful effects of disclosure. 
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second, with respect to the provis~ons of the 
Criminal Procedure Law upon which you relied,§§240.10 and 
240 .. 20, I do not believe that either of those provisions 
is applicable. Both of the sections that you cited appear 
in Article 240 of the Criminal Procedure Law, which is 
entitled 11 Discovery". Section 240.10 merely defines terms 
applicable to Article 240: it has no bearing upon rights of 
access. Section 240.20 concerns information that may be 
disclosed by a prosecutor to a defendant in the context of 
an ongoing criminal proceeding. As such, it is my view 
that §240~20 of the Criminal Procedure Law is irrelevant 
to the request made by Mr. Donsky, for the request is 
unrelated to a criminal trial and Mr. Donsky is not a 
defendant seeking to employ discovery in the course of a 
criminal proceeding. Therefore, I do not believe that 
either of the provisions of the Criminal Procedure Law 
that you cited could justify withholding of the records 
in question~ Further, based upon the foregoing, I do 
not believe that §87(2)(a) of the Freedom of Information 
Law could be cited as a basis for withholding. 

If you disagree with the foregoing opinion based 
upon additional facts that were not described in your deter
mination to deny access, please contact me. 

I hope that I have been of some assistance. 

Sincerely, 

R~:d;:~~f~ 
Executive Director 

RJ'F;ss 

cc: Mr. Donsky 
Mr. Charles Feuer 
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EXECUTIVE DIRECTOR 
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Dear Mr. Major: 

I have received your letter of January 18. 

Your letter cites two sets of rules and regulations 
and you have asked whether those regulations are "the only 
ones necessary when requesting information on a local gov
ernment level (city, town, county)?" You have also asked 
who is responsible for the development of local rules and 
regulations and their distribution. 

In this regard, I direct your attention to the pro
visions of the Freedom of Information Law. section 89(1) 
(b) (iii) requires that the Committee on Public Access to 
Records promulgate general regulations regarding the pro
cedural implementation of the Freedom of Information Law. 
In turn, §87(1) (a) of the Law requires that the governing 
body of each public corporation, which includes units of 
local government, is required to promulgate regulations 
based upon the general rules and regulations adopted by the 
Committee. Consequently, each unit of government in the 
state is required to adopt its own regulations consistent 
with and no more restrictive than those promulgated by the 
Committee. 

With respect to the means by which you may know of 
the regulations adopted by a unit of local government, you 
may simply request a copy of the rules promulgated under 
the Freedom of Information Law by a particular municipality. 
Furt her, I direct your attention to §1401.9 of the regula
tions promulgated by the Committee entitled "[P]ublic notice .. , 
which states that: 
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"[E]ach agency shall publicize by 
posting in a conspicuous location 
and/or by publication in a local 
newspaper of general circulation: 

(a) The location where records 
shall be made available for in
spection and copying. 

(b) The name, title, business 
address and business telephone 
number of the designated records 
access officer. 

(c) The right to appeal by any 
person denied access to a record 
and the name and business address 
of the person or body to whom an 
appeal is to be directed". 

Lastly, in order to make a request, an applicant is 
merely required to submit a request in writing "reasonably 
describing 11 the records sought [see Freedom of Information 
Law, §89(3)]. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, regulations promulgated by the 
Committee, and an explanatory pamphlet that may be useful 
to you, for it contains sample letters of request and appeal. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

Sincerely, 

R~Fle·b-----
Executive Director 

RJF:ss 

Enclosures 
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February 10, 1981 

Robert Kerwick 
Sole Assessor 
Office of Assessor 
60 Rock City Road 
Woodstock, NY 12498 

Dear Mr. Kerwick: 

I have received your letter of January 16 and appre
ciate your interest in complying with the Freedom of Infer
ma tion Law. 

Your inquiry concerns access to forms sent to 
assessors which provide notification of the sale or transfer 
of ownership of real property. In a memorandum sent to 
Ulster County Assessors by Jack Reynolds of the Real 
Property Tax Services Agency, reference was made to the 
fact that the forms in question are not available for 
public inspection. 

I agree with your contention that it may appear 
to be inappropriate to withhold the forms in certain 
cases such as those that you described. However, the 
direction given on the back of the form that you sent 
is based upon a new provision of the Real Property Tax 
Law. Specifically, §574(5} of the Real Property Tax 
Law, which became effective on November 1, 1980, states 
that: 

"[F]orms or reports filed pursuant to 
this section or section three hundred 
thirty-three of the real property law 
shall not be made available for public 
inspection or copying except for pur
poses of administrative or judicial 
review of assessments in accordance 
with rules promulgated by the state 
board".-• 
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In view of the language quoted above, it is clear that the 
forms in question can be made available only "for purposes 
of administrative or judicial review of assessments ••• " 

It is noted that I have discussed the matter with a 
representative of the Office of Counsel of the State Divi
sion of Equalization and Assessment. He informed me that 
there have been numerous complaints regarding the restric
tions imposed by §574(5). At this juncture, based upon 
our conversation, it appears that the only means of redress 
would involve the enactment of legislation broadening the 
uses of the form or repealing the new provision in its 
entirety. If you feel strongly that the provision in 
question is inappropriate, it is suggested that you ex
press your points of view to your assemblyman or state 
senator. 

I hope that I have been of some 3Ssistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

M~1~ 
Robert J. Freeman 
Executive Director 
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February 17, 1981 

William K. Aumick, Chairman 
Deerpark Police Corrnnission 
Huguenot, NY 12746 

Dear Mr. Aumick: 

I have received your letter of January 22 and appre
ciate your interest in complying with the Freedom of Infor
mation Law. You have requested a written confirmation of 
an oral opinion rendered in response to an oral inquiry by 
Shirley Zeller, Town Clerk of the Town of Deerpark, in which 
it was advised that the 11 General Arrest Procedures" found 
in the Town's "Rules and Regulations manual" are available. 

It is emphasized at the outset that the Freedom of 
Information Law is based upon a presumption of access. 
Stated differently, all records of an agency, such as a 
Town, are available, except those records or portions 
thereof that fall Wi°thin one or more among eight grounds 
for denial listed in §87(2) (a) through (h) of the Law (see 
attached). 

In my view, only two of the grounds for denial are 
relevant to rights of access to the records in question. 
However, I do not believe that either ground could justi-
fiably be cited to withhold the records. -~ 

The first relevant ground for denial is §87 (2) (e), 
which states that an agency may withhold records or portions 
thereof that: 

" ••• are compiled for law enforcement 
purposes,and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or judicial proceedings; 
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ii. deprive a person of a right to 
a fair trial or impartial adjudication; 

iii. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation; or 

iv. reveal criminal investigative 
techniques or procedures, except routine 
techniques and procedures·". 

The language quoted above, as in the case of the majority 
of the grounds for denial, is based upon potentially harmful 
effects of disclosure. 

With regard to the specific records at issue, it is 
in my view questionable whether a manual containing proce
dures generally used could be characterized as records 
"compiled for law enforcement purposes". On the contrary, 
it is possible that the court might find that they were 
compiled in the ordinary course of business. Nevertheless, 
even if the procedures could be considered records compiled 
for law enforcement purposes, I do not believe that the 
harmful effects of disclosure described in subparagraphs 
(i} through (iv} of §87 (2)(e} would arise. For instance, dis
closure of the proce_dures would not likely interfere with 
an investigation, deprive any person of a right to a fair 
trial, or identify a confidential source. Further, it 
appears that the procedures in question are routine in 
nature and, therefore, would fall outside the scope of 
§87 (2) (e) (iv). 

The second relevant ground for denial is §87(2} (g), 
which, due to its structure, can also be cited as a basis 
for disclosure. The cited provision states that an agency 
may withhold records that: 

" ••. are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations .•• " 
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It is noted that the language quoted above contains what in 
effect is a double negative. While inter-agency and intra
agency materials may be withheld, portions of such materials 
consisting of statistical or factual information, instructions 
to staff that affect the public, or final agency policy or 
determinations must be made available. 

Under the circumstances, the procedures could be 
characterized as II intra-agency materials". However, I be
lieve that they constitute 11 instructions to staff that 
affect the public" that are accessible under §87 (2) (g) 
(ii). Further, it would appear that the procedures are 
reflective of the policy of the Town and its Police Depart
ment. If that is the case, the records would also be 
available under §87 (2) (g) (iii). 

Lastly, it is possible that the records in question 
are based upon provisions of the Criminal Procedure Law 
concerning arrests. It is suggested that a review of 
Articlesl40 through 160 of the Criminal Procedure Law 
might be worthwhile. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosure 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. John Hairston-
76-A-3528 
Ossining Correctional F~cility 
354 Hunter Street 
Ossining, NY 10562 

Dear Mr, Hairston: 

February 17, 1981 

I have received your letter of January 21 in whlch 
you requested. assistance in your efforts ±n gaining a 
copy of your indictment from the Clerk of the Supreme 
Court, Westchester County. 

Having reviewed the correspondence that you for
warded, it appears that you have gone through all the 
necessary steps anq that the indictment should De sent 
to you. , 4

• 

In all honesty, I doubt there is anything that this 
office can do on yoUr behalf, for the Freedom of Infor
mation Law is not applicable to the courts and court re
cords. Section 86(3) of the Freedom of Information Law 
defines "agency 11 broadly to including virtually all 
units of government in New York, except the courts and 
the State Legislature. As such, the Freedom of Informa
tion Law and the procedural regulations promulgated 
under the Law would apparently be of no legal utility here. 

Nevertheless, in order to attempt to remind the 
Clerk of his responsibilities and your request, a copy 
of this response will be sent to the Clerk. Further, 
it is suggested that you seek to gain the aid of 
Prisoners' Legal Services or a similar organization. 
Perhaps such an organization could provide you with 
prompt assistance. 
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I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF: jm 

Sincerely, 

ttkt'J.~ 
Robert J. Freeman 
Executi-ve Director 

cc: Clerk of the Supreme Court, 
Westchester County 



STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

COMMITTEE MEMBERS 

THOMAS H. COLLINS 
MARIO M. CUOMO 
JUHN C. EGAN 
WALTER W. GRUNFELD 
MARCELLA MAXWELL 
HOWARD F. MILLEA 
BASIL A. PATERSON 
IRVING P. SEIDMAN 
GILBERT P. SMITH, Chairman 
DOUGLAS L. TURNER 

EXECUTIVE DIRECTOR 
ROBERT J. FREEM.ON 

DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518,2791 

February 17, 1981 

Mr. Thomas E. Walsh, II 
Assistant County Attorney 
The County of Rockland 
Office of the County Attorney 
County Office Building 
New City, New York 10956 

Dear Mr. Walsh: 

I have received your letter e:>'f January 21 in which 
you explained that Rockland County is now spending a sub
stantial sum of money for .·.employee heal th benefits, and 
that it is anticipated that this sum will shortly increase 
by appr0ximately twenty-five percent. 

In conjunction with these expenditures, you ha·ve 
unsuccessfully requested from the Department of Civil 
Service records indicating the amount of money it has 
paid out for health Penefits for county employees per
taining to a particular calendar year. The information 
is being sought to enable the County 11 to make an eval
uation of the costs 0f these benefits 11

• Nevertheless, 
you wrote that: . 

• 
•1TJhe Department of Civil Service 
has ·const.aritly refused to divulge 
this information based upon the 
theory that it does not keep this 
information and will not, or.cannot, 
request the private carriers to 
supply this information to that 
department." 

It is my understanding that the Department of Civ:,il 
Service once maintained possession of the information in 
which you are interested, which is known as "insurance 
experience data". However, having discussed the matter 
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with various officials of the Department over f:h.e .course 
of years, it appears that the data in questton is no 
longer maintained by or in possession of the Department; 
on the contrary, I believe that the data is n6w only in 
possession of the insurance carriers, which fall outside 
the definition of "agency" appearing in §86 (3) of the 
Freedom of Information Law. As such, it appears that 
the information sought is outSide the scope of the Free
dom of Information Law. 

It is noted that your inquiry has Deen raised by 
other municipalities, and that the same response has of 
necessity Deen given. All 'that I can suggest is that 
you seek to ameliorate the situation Dy legislative. 
means. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jrn 

cc: Anthony Costanzo 

s~,f,f~ 
Robert J. Freeman 
Executive Director 
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February 17, 1981 

Dear Mr. O'Connor: 

I have received your letter of January 22, as well 
as the correspondence attached to it, in which John Biggins 
of the Division of Criminal Justice services informed you 
that the Division's files do not reveal the existence of 
a criminal history record pertaining to you. 

In response to Mr. Biggins' letter, you have asked 
what you can do "to obtain the file - since there is one 
and now they deny it exists". 

It is noted at-the outset that the agency served by 
Mr. Biggins, the Division of Criminal Justice Services, is 
separate and distinct from the agency that you previously 
contacted, the Division of State Police. The former, to 
the test of my knowledge, does not engage in criminal 
investigations: on the contrary, in the context of your 
inquiry, it engages largely in record keeping activities. 
In brief, the Division of Criminal Justice Services main
tains criminal history information, a record of arrests 
and convictions of individuals in New York. 

It may also be important to direct you to §160.50 
of the Criminal Procedure Law, a copy of which is attached. 
Under the cited provision, in brief, if a criminal charge 
or proceeding against an individual is dismissed in his 
or her favor, records pertaining to the charge may be sealed 
or purged. Therefore, if, for example, an individual is 
arrested and the char_ges are later dismissed in his or her 
favor, the records concerning the arrest might be purged. 
By so doing, records cannot be disclosed that could have 
unfavorable effects upon an individual's life • 

. , 
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In view of the foregoing, if you were never arrested 
or convicted, or even if you were arrested but the charges 
were dismissed, the response given by Mr. Biggins was likely 
completely accurate. 

As noted in our earlier correspondence, the II file II in 
which you are interested may be in possession of the Division 
of State Police. The vehicle for reviewing the file is the 
Freedom of Information Law,with which you are familiar. 
Further, if your efforts in gaining access to the records 
in question are unsuccessful, it would appear that your 
only recourse would involve the initiation of a judicial 
challenge to a denial of access under Article 78 of the 
civil Practice Law and Rules. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosure 

Sincerely, 

f ~ t &J f .[(11, 
Robert J. Freeman 
Executive Director 
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Mr. Raymond Bonazzo 
80-A-502 
Box 149 
Attica, NY 14011 

Dear Mr. Bonazzo: 

I have received yeur letter·of January 20, in 
which you wrote that agencies· generally deny your re
quests for records on. the basis of §87 (2) (e) of the 
Freedom of Information Law. 

As requested, ___ enclosed is a copy of the Freedom 
of Information Law, which is found in the Public Officere 
Law, §§84 to 90. Sectio·n 87 (2) of the Law states in 
brief that all agency records ar~ available, except to 
the extent that reeords or portions of records fall with
in one or more of the grounds for denial enumerated in 
§87 (2) (a) thrr,ugh '(b) • 

In conjunction With your inquiry, §87(2} (e) of the 
Freedom of Information Law states that an agency may 
withhold records or portions thereof that: 

11 
••• are compiled for law enforcement 

purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigati~ns or judicial proeeedings1 

ii. 
fair 

deprive a person of a right.to a 
trial or impartial adjudication; 

r.1.1:. identify a .confidential -source or 
disclose confidential information re
lating to a criminal investigatien; or 

iv. reveal criminal investigative t€ch
niques or procedures, except routine 
tecbnqiues and procedures. 



( 

Mr. Raymond. Bonazzo 
February 17, 1981 
Page -2-

In view of the langUage quoted. above, recerds compiled 
for law enforce:n,.ent purposes may be withheld only when 
the harmful effects of ·disclosure desciibed in sUOpara~ 
graphs (i) through (iv) would arise due to dis~losure. 

You also requested regulatiofts nfor filing~ under 
the Freedom of Information Law. In this regard·, enclosed 
is a copy of the regulations promulgated Dy the Co:rmnittee 
which g0vern the procedural aspects of the Law. Each 
agency in th.e state is .required to adopt its own ·regu
lations consistent with and no more restricttve than those 
promulgated Dy the Committee. 

In order t0_ · make a request, an applic.ant may be re
quired to submit.a request in writing in which the re
cords s·ought are "reasonably described" Isee Freedom of 
Information Law, §ij9(3)]. Also enclosed for y6ur con
sideration is an explanatory pamphlet on the Freedom of 
Information Law that may be particularly useful to you, 
for it contains sample letters of request and appeal. 

In addition, the pamphlet also describes the func
tions of and the serVices provided by the Co:rmnittee. In 
brief, this office .provides advice to any person having 
a question regarding the interpretation of either the 
Freedom of Information Law or the Open- Meetings Law. 

I hope that ;r..,·have beeii of some assistahce. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

Q ~\~fl\· 1. f;,~ 
Rol:rt J. Freeman 
Executive Director 
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Willie Hunter Jackson, Jr. 
Inst. #76Al 775 
NYSID-11535534 
2728 Broadway 
New York, NY 10025 

Dear Reverend Jackson: 

February 20, 1981 

I have received your request which is dated January 
28, but was received by this office on February 19. 

You wrote that you are interested in obtaining various 
records regarding an arrest and sentence. 

Please be advised that the Committee on Public Access 
to Records is responsible for giving advice regarding the 
Freedom of Information Law. The Committee does not have 
possession of records generally, such as those in which you 
are interested, nor does it have the capacity to compel an 
agency of government to comply with the Freedom of Infor-
rna tion Law. 

Nevertheless, I would like to offer the following 
suggestions. 

First, in order to make a request, you should reason
ably describe the records in which you are interested in 
writing and direct your request to the "records access offi
cer" of the agency that maintains possession of the records 
that you are seeking. 

Second, it appears that much of the information that 
you are seeking would be in possession of a court. In this 
regard, it is noted that the Freedom of Information Law 
does not apply to the courts or court records [see attached, 
Freedom of Information Law, definitions of "judiciary" and 
"agency" appearing in §§86(1) and (3) respectively). How
ever, most court records are available upon request from the 

• 
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clerk of a court under §255 of the Judiciary Law. As such, 
it is also suggested that you direct your request to the 
clerks of the courts that have possession of the records 
in which you are interested. 

Lastly, enclosed is a copy of an explanatory pam
phlet on the Freedom of Information Law that may be useful 
to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosure 

Sincerely, 

f.lej 1.~ 
Robert J. Freeman 
Executive Director 
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Mr. James L. Thompson 
Assistant 
Dept. of Accounting and 
Information Sys-terns 

North Texas State University 
Danton, Texas 76203 

Dear Mr. Thomps~n: 

February 24, 1981 

As you are aware, your letter addressed to·the 
Attorney General of the State of New rork has b8en for
warded to the Committee.On Public ~ccess to Records, 
which is responsible ~9r advising with respect to the 
New York State Freedom of Information Law. 

I have enclosed a number of documents that may be 
useful to you,, Further, I Would "iike to offer tne-· follow.:. 
ing explanations regarding -some of the documents tDat might 
in a brief manner shed some 'light on various .Prov±s±onS. · 

The first enclosure is the*New York fr~edom of Infor
,nation Law, which is applicable to virtually all·. units of· 
government in the state. ·Whtie.the courts· and court re
cords are outside the scope of the Law, most court records 
are available -under 1tarious provisions Of the" ;11.ldiciary· 
Law and other Court aets·. ·Further, ·a·ltb.ough thei: State · •. 
Legis1ature ts covered by the Law (see-§88), it is treated 
different1y from the remainder of government. -Enclosed is 
an explanatory pamphlet concerning the Freedom o_f :Information 
Law that may l>e particularly useful to you. 

Second, records that are conf:tdent·ia;L are deniable 
under §87(2) (al of the Freedom of InfornlB.tion Law; which 
provides that an a~ency' may withhold· records that are - · •, 
"specifically 'exempted- from disClo~ure· by· st;ate· or federa1 .·., 
statute~. In order to give you.a..n, indication of some of. 
the records that. are· .deemed confidential bl' .statute,, -·I:_ · 
have enclosed a copy of the C~itte,e•s.first annual report 
on the Freedom.of Information Law sul'>mitted ill·,1978, which 
contains·a .discussion _of the protect~on of privacy and on 
pages 13 and 14 lists a number of statutes requiring con
fidentialitr• 



Mr. James L. Thompson 
February 24, 198l 
Page·-2-

Third, New York has enacted a Fair Credit Repoiting · 
Act, a copy of which has been enclosed. 

With regard to financial institutions, I .do not be
lieve that there is any statute specifically dealing with 
rights of access granted to the public. However,· records 
regarding credit might be available under the .F-air Credit 
Reporting Act. In addition, records ·relative to routine 
investigations of the financial condition of banks are 
confidential under §36 .of the Banking Law, which has been 
enclosed for your consideration. 

There is no statute of which I am aware concerning 
disclosure by insurers. A bill was introduced during the 
1980 session of the State Legislature which purported to 
be the equivalent of the Fair Credit Reperting Act for 
the insurance industry. From my perspective, it·w:as full 
of holes, it did-not pass. 

Lastly, with regard to medical r~cords, s~ch re
cords may be obtained indit:~etly from a physician or hosp!-. 
tal under §17 Of" the Public Health Law, a copy. of which is 
enclosed. Under that section, when .a-physician or hospi
tal seeks records on behalf of a patient from another phy
sician or hospital, the records must be made available. 
In addition, also enclosed is a portion of t}'.l.e regU.I;atione: 
adopted by the State Board of Regents, which lice:ftses · 
phySicians and others in th9 health profession. Under 
the regulations, it is considered unprofE!ssiona1· ~conduct 
on the part of the doctor to fail to ~rovide access to 
medical records to the subject of the records. 

I hope that I have been of some assistance. Should 
any further questions ariSe, ·please feel free to contact me. 

RJF:jm 

Enos. 

Si~.k__ 
Robert J. Freeman 
Executive Director 
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February 24, 1981 

Dear Mr. Buntain: 

As you are aware, your letter addressed to the 
Attorney General of the State of New York has been for
warded to the Cotmnittee on Public Access to Records, which 
is responsible for advising with respect to the New York 
Fr•.<eedom of Information Law. 

I have enclosed a number of documents that may be 
useful to you. Further, I would like to offer the following 
brief explanations regarding some of the documents. 

Pirst, with regard to privacy, there is no original 
constitutional provision or amendment that guarantees a 
right to privacy. Other than statutes requiring confiden
tiality of records, the only provisions of which I am aware 
concerning invasions of privacy are §§50 and 51 of the State 
Civil Rights Law, copies of which are enclosed. Those pro
visions deal with the unauthorized use of a person's name 
or likeness for commercial purposes without that person's 
consent. 

In terms of the privacy of records, there are numerous 
statutes that require the confidentiality of particular 
records. Those records would be deniable under the Freedom 
of Information Law under S87(2)(a) (see enclosed), which 
states that an agency may withhold records that are "specif
ically exempted from disclosure by state or federal statuten. 
In order to provide an indication of some of the types of 
records that are deemed confidential by statute, I have 
enclosed a copy of the Committee's first annual report on 
the Preedoa of Information Law issued in 1978. That report 
contains a fairly lengthy discussion of privacy in New York 
and on pages 13 and 14 lists a number of statutes that re
quire confidentiality. 
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Second, the Freedom of Information Law is applicable 
to virtually all units of government in the state. While 
the courts and court records are outside the scope of the 
Law, most court records are available under various provi
sions of the Judiciary Law and other court acts. Further, 
although the State Legislature is covered by the Law (see 
§88), it is treated differently from the remainder of govern
ment. Enclosed is an explanatory pamphlet concerning the 
Freedom of Information Law that may be particularly useful 
to you. 

Third, New York has enacted a Fair Credit Reporting 
Act, a copy of which has been enclosed. 

With regard to financial institutions, I do not be
lieve that there is any statute specifically dealing with 
rights of access granted to the public. However, records 
regarding credit might be available under the Fair Credit 
Reporting Act. In addition, records relative to routine 
investigations of the financial condition of banks are 
confidential under §36 of the Banking Law, which has been 
enclosed for your consideration. 

There is no statute of which I am aware concerning 
disclosure by insurers. A bill was introduced during the 
1980 session of the State Legislature which purported to be 
the equivalent of the Fair Credit Reporting Act for the 
insurance industry. From my perspective, it was full of 
holes; it did not pass. 

Lastly, with regard to medical records, such records 
may be obtained indirectly from a physician or hospital 
under §17 of the Public Health Law, a copy of which is 
enclosed. Under that section, when a physician or hospital 
seeks records on behalf of a patient from another physician 
or hospital, the records must be made available. In addition, 
also enclosed is a portion of the regulations adopted by 
the State Board of Regents, which licenses physicians and 
others in the health profession. Under the regulations, it 
is considered unprofessional conduct on the part of the doc
tor to fail to provide access to medical records to the 
subject of the records. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

~:::rF~ 
Robert J. Freeman 
Executive Director 
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James F. Scheutzow 
BOC694 
135 State Street 
Auburn, NY 13021 

Dear Mr. Scheutzow: 

February 24, 1981 

I have received your letter of February 16 in which 
you requested copies of various records relative to parole, 
probation, arrest, presentence reports and related informa
tion. 

Please be advised that the Committee on Public Access 
to Records is responsible for advising with respect to the 
Freedom of Information Law. The Conmtittee does not have 
possession of records generally, such as those in which you 
are interested, nor does it have the capacity to compel 
agencies to comply with the Freedom of Information Law. 

Nevertheless, I would like to offer the following 
comments. 

First, your requests should be directed to the 
agencies that have possession of the records that you are 
seeking. In order to make a request, you should reasonably 
describe the records that you are seeking in writing and 
direct the request to the records access officer of the 
appropriate agency. 

Second, with regard to records in possession of 
correctional institutions, I have enclosed §5.20 of the 
regulations promulgated by the Department of Correctional 
Services. Those regulations provide guidance regarding your 
capacity to gain access to records pertaining to you in 
possession of a correctional facility. 
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Third, in terms of your arrest record, enclosed is 
§5.22 of the regulations of the Department of Correctional 
Services which indicate that the criminal history report 
of the Division of Criminal Justice Services should be made 
available to you. 

Fourth, with respect to presentence reports, such 
reports may be made available by the court in which a sen
tence was handed down. Enclosed is §390.50 of the Criminal 
Procedure Law concerning access to presentence reports and 
memoranda. 

Lastly, I have enclosed a copy of a pamphlet that 
explains the Freedom of Information Law. You may find the 
pamphlet particularly useful, for it contains model letters 
of request and appeal. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

Robert J. Freeman 
Executive Director 
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February 24, 1981 

Mr. Melvin M. Hurwitz 
Deputy Executive Pirector 
The State Insurance Fund 
199 Church Street 
New York, New York 10007 

Dear Mr. Hurwitz: 

I have received·your submissio,n under Chapter 677 
of the Laws of 1980 in which it was indicated that the 
State Insurance Fund maintains systems of _recor~s w±thin 
which the personal information ts confidential. There
fore, you wrote that no response would be gi'ven under the 
legislaticm. 

Your response is based upon your contention that: 

11 IT] he Sy·stems of Records we maintain 
are confidential and not subject to the 
Freedom of Information Act. The pro
vis-ions of Section 98 of the Workers• 
Compensation Law prohibit certain dis
closures without authority and ma~ing 
same a misdemeanor." 

I disagree with your response, for the legislation 
in question is applicable even if information contained 
within a system Of records is confidential, As I ex
plained to you by telephone, the focal, point of the legis
lation is not whether recor9s are available, but whether 
records exist that-may be used to identify individuals. 

The key definition in Chapter 677 
phrase 11 system of records'" [see §2 (e)], 
inition, a system of record includes: 

concerns the 
Under that def-

" .•. any group of records pertaining 
to one or more persons from which per
sonal information may be retrieve~ Dy· 
use of the name or other identifying 
particular or combination of parti
culars of a person ... 
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Further, the definition of "recerd" ]see §2 td!] ts defined 
to mean "any information ••• in any physical fol:m whatsoever." 
Consequently, even if ·information contained within a sys
tem of records is confidential, the reporti~g requirements 
described in §3 nonetheless apply. 

Again, rights of access· granted· Cy the Freedom of 
Information Law and the capacity to deny under that Law 
are irrelevant to the reporting requirements i'Inposed Dy 
Chapter 677. Further, nothing included witliin a notice 
of a system of records would identify a particular ±ndi
vidual about whom information is maintained. 

In order to comply with the legislation, it is re
spectfully request_ed that the State Insurance l'und com
plete notices of systems of records for each of its sys
tems. 

RJF:jm 

I hope that I have Deen of some assistance. 

Robert J. Freeman 
Executi've Director 
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February 25, 1981 

Andrew J. Fisher 

Dear Mr. Fisher: 

I have received your letter of January 20. Please 
accept my apol~gies for the delay in response. 

You have raised questions regarding the application 
of the Freedom of Information and Open Meetings Laws to the 
Faculty Student Association Board of Directors at the St ate 
University College at Fredonia. 

It is noted that the issue has arisen in the past 
and that, in my opini on, there is no definitive answer that 
may be given. I have enclosed two letters for your review. 
The first, dated January 12, 1981, was prepared by this 
office and advised that, based upon the trend in case law, 
it is possible that a faculty student association might be 
considered a "public body• subject to the Open Meetings Law 
or an "agency" subject to the Freedom of Information Law. 
The second letter prepared by the Office of Counsel for the 
State University reached a different conclusion and found 
that a faculty student association could not be considered 
either a public body or an agency subject to the Open Meetings 
Law or the Freedom of Information Law. 

You also questioned the exemption in the Open Meetings 
Law regarding "matters made confidential by federal or state 
law" that appears in §103(3} of the Law. You asked whether 
the exemption applies to discussions such as those concerning 
personnel matters, negotiations of union contracts and simi
lar issues when a board enters into an executive session. 

In my view, none of the subjects that you cited would 
qualify as matters that are deemed confidential by law. 
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It is noted that the Open Meetings Law provides two 
mechanisms under which a public body may conduct private 
discussions. The first involves executive sessions. The 
phrase "executive session 11 is defined to mean a portion of 
an open meeting during which the public may be excluded 
[see Open Meetings Law, §97(3)]. Further, §100(1) of the 

Law prescribes a procedure that must be followed by a public 
body before it may enter into an executive session, and 
paragraphs (a) through (h) of §100 (1) ·specify and limit the 
areas of discussion that may properly be considered in execu
tive session. A personnel matter concerning a particular 
individual could likely be considered during an executive 
session pursuant to §100(1) (f) of the Open Meetings Law. 
Similarly, a discussion of collective bargaining negotiations 
could be conducted behind closed doors in an executive ses
sion under §100 ( 1) (e) of the Law. 

The other means by which a public body may conduct 
private discussions would involve an exemption under §103. 
If a matter is exempt from the Open Meetings Law, the Law 
simply does not apply. As you indicated, §103(3) exempts 
from the Open Meetings Law matters made confidential by 
state or federal law. From my perspective, to be considered 
"confidential 11

, there must be specific statutory direction 
to the effect th_at a particular issue, or more likely speci
fic records, are exempted from disclosure. For instance, 
under the federal Family Educational Rights and Privacy 
Act (20 USC §12329), education records identifiable to a 
particular student are confidential unless the student 
consents to disclosure. Consequently, if a public body 
discusses the content of education records, it would be 
considering a matter made confidential by federal law that 
would be exempt from the Open Meetings Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

RoM:q(ft~ 
Executive Director · 

RJF:ss 

Enclosures 



l 

STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

COMMtTTEE MEMBERS 

THOM/\S H, COLLINS 
MAHJO t..t CUOMO 
Jll!-IN C. EGAf~ 

DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518} 474•2518, 2191 

WALTfR W, (.int.JNFELD 
MARCELLA MAXWELL 
HOWARD F,Mll.L.fA 
f:IASIL A, PATERSON 
tAVING P. SEIOMA!1 
GILBERT P. $Ml fH. C!'!3lrma~
ODUGLAS L TURNER 

EXfCUTIIIE OIR£CTOFI 
AOB,EAT J. fRtE\Vl'N 

Mr. Patrick A. Carney 
80-C-676 
135 State Street 
Auburn, New York 13021 

Dear Mr* Carney: 

February 25, 1981 

I have received your letter of January 26. Please 
accept my apologies for the delay in response. 

You wrote that you are interested in obtaining your 
"prisoners record and health records" regarding your back
ground. Please be advised that the Comrnittee on Public 
Access to Records is responsible for advising with respect 
to the Freedom of Information Law. The committee does not 
have possession of records in general, such as those in 
which you are interested, nor does it have the capacity to 
compel an agency to comply with the Freedom of Infox:mation 
Law. 

Nevertheless, I would like to offer the following 
comments. 

First, it is suggested that you review at your 
facility Part 5 of the regu1ations promulgated by the 
Department of Correctional Services. That area of the 
regulations concerns access to Department records and 
contains specific direction regarding the examination 
of records by inmates or his attorney (see attached 
§5.20). 

Second, also enclosed are copies of the Freedom 
of Information Law and an explanatory pamphlet on the 
subject that may be particularly useful to you. In brief, 
the Freedom of Information Law states that all records are 
available, except those records or portions thereof that 
fall within one or more grounds for denial enumerated in 
§87(2)(a) through (h). 
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Third, in making a request, it is suggested that you 
"reasonably describe" the records in which you are inter
ested in writing and direct your request to the facility 
superintendent or his designee. 

Fourth, with regard to a request for medical re
cords, it is recommended that you seek specific types of 
records rather than requesting all medical records per
taining to you. Further, having discussed the issue of 
access to medical records with officials of the Department 
of Correctional Services, I believe that factual informa
tion found within medical records, such as laboratory test 
results and similar information, are generally made avail
able. Portions of medical records consisting of advice, 
such as diagnostic opinion, are generally deniable. In 
my view, such a position is consistent with §87(2) (g) 
of the Freedom of Information Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

Sincerely, 

~ i~tv-______ 
Robert J. Freeman 
Executive Director 
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Raetta M. Decker 
Councilwoman 
Town of Greenville 
R,D. 4 Box 345 
Middletown, NY 10940 

Dear Ms. Decker; 

February 25, 1981 

I have received your letter of January 26. 

Your question is whether, as a member of the Town 
Board of the Town of Greenville, you "have the right to 
audit the Fire Department books before negotiating a con
tract with the Fire Department". You have indicated that 
when the Town requested to inspect Fire Department records 
in order to determine whether in'creases sought by the De
partment are justified, you were informed by the Department 
that it is a private corporation and, therefore, 11does not 
have to open its books to anyone". Your question is whether 
the Freedom of Information Law applies to volunteer fire 
companies. Further, although you brought the determination 
rendered in Westchester-Rockland News a ers v. Kimball, 
[50 NY 2d 57 O to t e at tent on o t e Fire company, 
it has continued to refuse to permit Town officials to 
inspect its records. 

In my opinion, any person has the right to inspect 
and copy the financial records of a volunteer fire company. 
My opinion is based upon the holding in Westchester-Rockland 
Newspa2ers v. Kimball, supra, which was rendered Ey the 
state's highest court, the court of Appeals, on July 3, 1980. 
It is emphasized that an opinion rendered by the Court of 
Appeals cannot be appealed further and that it is binding 
across the state. I have enclosed a copy of t..~at decision 
for your review. In brief, the court of Appeals found that, 
even though a volunteer fire company may be a not-for-profit 
corporation which exists separately from a municipality with 
which it maintains a contractual relationship, it is none
theless subject to the Freedom of Information Law. It is 
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suggested that you review the decision closely and transmit 
it to the Fire Department in question. From my perspective, 
the decision leaves no room for interpretation as to whether 
a volunteer fire company is subject to the Freedom of Infor
mation Law; in short, its books and records are subject to 
the Law in the same manner and to the same extent as the 
records in possession of any unit of government in New York 
State. Consequently, I believe that the procedures to be 
followed would be the same as those followed generally 
with respect to requests made under the Freedom of Informa
tion Law. 

With regard to your capacity to "audit" the books 
of the fire company, I am not sure whether an audit could 
officially be performed. Nevertheless, it is reiterated 
that the books of account are available and that, as such, 
any member of the public, as well as members of the Town 
Board, should have the capacity to review those records in 
order to arrive at their own findings and conclusions. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosure 

Sincerely, 

l~ts.f~ 
Robert J. Freeman 
Executive Director 
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Page Lockhart 
Staff Attorney 
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February 25, 1981 

Mid-Hudson Senior Citizen Law Project 
293 Wall Street - U.P.O. Box 3783 
Kingston, New York 12401 

Dear Ms. Lockhart: 

I have received your letter of January 26. You wrote 
that pu represent a senior citizen resident in Plattekill, 
whose property tax assessment was increased "without any 
indication on her property record card as to the reason 
therefore 11

• You have asked the Committee to investigate the 
fact that the property record card does not show any reason 
for the increase. 

Please be advised that the Committee on Public Access 
to Records is responsible for advising with respect to the 
Freedom of Information Law. It has no capacity to engage 
in investigations generally, and further, the area of a 
potential investigation in this instance would be beyond 
the scope of the Committee's authority. 

Nevertheless, I have contacted the State Division of 
Equalization and Assessment on your behalf in order to ob
tain additional information regarding the controversy. I 
was informed by an attorney for the Division that the property 
record card is essentially reflective of an assessor's work 
product. Moreover, I was also informed that there are no 
requirements that a reason for an increase be given in 
writing or that a record card must be marked to provide a 
rationale for an increase in an assessment. 

It appears that the only recourse available would 
involve seeking review of an increase before a board of 
assessment review and, later, before a court. 
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I regret that I cannot be of further assistance. 
Should any questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

~-f~ 
Robert J. Freeman 
Executive Director 
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February· 25, 1981 

Dear Ms. Sweeting: 

I have received your letter ~f January 26... It 
appears that you are.seeking a confidential report trans~ 
m!tted from Albany to an official of the Bureau o~ Child 
Welfare in Brooklyn •. You stated further that you believe 
that under the United States Constttution you "h·ave the 
right to be faced wtt.h {your] accusors" •· . In all h<:mesty, 
I am not sure that I can provtde you with direction. 

However, if. the.report in question concerns the 
provision of welfare or social services and tdenttf.:i:es 
either an applicant for or a recipient of such ~ervices, 
the report would be required to b~ kept confidential 
under either §136 or §372 of the Net( York Social services 
Law. 

Nevertheless, it is suggested that you su?>mit a 
request in writing to the records access office~ of the 
approprtate agency in·which you ~easona~ly describe the 
records in which you are interested. · 

Enclosed is an explanatory pamphlet.regarding 
the Freedom of Information Law that may be particularly 
useful to you. 

RJF:jm 
Enc. 

I hope that I have been of some assistance. 

Sincerely, 

{A~f~ 
Robert J. Freeman • 
Executive Director. 
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~3Bldg. 6 
P.O. Box 158 
Lowel l, FL 32663 

Dear--= 

February 26, 1981 

I have received your letter of January 26 in which 
you asked whether r ecords pertaining to y ou that are in 
possession of the Department of correctional Services are 
available. You also asked for information regarding the 
means by which you may obtain such records. 

Enclosed for your consideration are copies of the 
New Yo rk Freedom of Informati on Law and the regulations 
develo ped by the Committee, which govern the procedural 
aspects of the Law and with which agencies must comply. 
In brief, the Freedom of Information Law states that all 
records of an agency are avai lable, except those records 
or portions thereof that fall within one or more grounds 
for denial appearing in §87(2) (a) through (h) of the Law. 
The extent to which any of the grounds f or denial might be 
applicable to the records that you are seeking is unknown 
to me. 

In order to make a request, you should attempt to 
reasonably describe the records in which you are interested 
in writing, indicate that you are a former inmate and direct 
your request to the records access officer of the Department 
of Correctional Services, which is locat ed at Building f2, 
State Campus, Albany, New York 12226. Also enclosed for 
your consideration is a pamphlet that explains the Freedom 
of Information Law which may be particularly useful to you, 
f or it contains sample letters of request and appeal. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

Ro~2:~ 
Executive Director 
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Robert T. Brier 
Public Information Officer 
City of Troy 
City Hall 
Troy, NY 12180 

Dear Mr~ Brier: 

February 26, 1981 

I have received your letter of February 3, concerning 
a request which in your estimation, if fulfilled, 11will 
entail almost a week's work by our city's comptroller". 

In view of the scope of the request, which would 
involve hundreds of pages, you wrote that in your view the 
Freedom of Information Law is not intended »to serve a 
political activist to harass local government ••• and at 
considerable expense to its citizenry 11

• You have asked in 
this regard where a reasonable request ends and harassment 
begins. 

Although the issue has arisen in the past, there is 
no clear judicial guidance regarding the question of what 
might be considered llhara:ssment11

,. There is an old judicial 
determination which stated in essence that the dividing line 
between a reasonable request and harassment can be drawn 
only on a case by case basis [see e.g. Sorley v. Lister, 
218 NYS 2d 215 (1961)]. However, in a recent judicial 
determination, it was held in a case in which a voluminous 
amount of information was sought that a defense based upon 
11 a shortage of manpower by the agency from which disclosure 
is sought ••• would thwart the very purpose of the Freedom 
of Information Law and make possible the circumvention of 
the public policy embodied in the Act" [see United Federation 
of Teachers v. New York City Health and Hospitals Co;poration, 
428 NY 2d 823 (1980)]. consequently, based upon a recent 
decision, a shortage of staff would'not constitute a suffi
cient basis for· withholding records. Moreover, from my 
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perspective, the capacity of an agency to respond likely 
depends in great measure upon the manner in which its 
records are filed. While I am not suggesting that the 
City of Troy has an inefficient filing system, in some 
instances, it is possible that denials or delay might 
be the result of inadequate filing practices. 

Nevertheless, I would like to offer the following 
suggestions. First, in cases in which great numbers of 
records have been requested, it has been suggested that 
the agency and the applicant might be able to agree to a 
schedule spread over a period of weeks or even months 
during which records would be made available on a piecemeal 
basis. 

Secondly, in a situation in which copies of records 
are requested, an agency may request that the fees for 
photocopying be paid in advance. Section 89(3} of the Law 
states in part that an agency must reproduce records n[U]pon 
payment of, or offer to pay ••• • the requisite fees for 
photocopying. As such, while an applicant for records may 
inspect the records at no charge, I believe that an agency 
may require that the fees for records sought to be copied 
he paid in advance. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Corigan Sanoain 
President 
Quad Logistics, Inc. 
3909 Witmer Road 
Niagara Falls, NY 14305 

Dear Mr. Sanoain: 

February 26, 1981 

I have received your letter of January 29 concerning 
access to information in possession of the City of Niagara 
Falls 1 Tax Complaint Doard relative to your property. 

You have indicated that you have had difficulties in 
gaining information in the past and you stated that "this 
Review Board and the Assessor's Office operate without 
guidelines and are covering up the inefficiencies of the 
entire Deparment". You wrote further that you would like 
a "decision" from this office indicating that your rights 
have been violated "with a demand the City clean up their 
act in this area 11

• 

It is noted at the outset that this office has neither 
the capacity to render a "decision", nor to direct a muni
cipality to perform certain duties. The Committee on Public 
Access to Records has only the authority to advise with 
respect to the Freedom of Information and Open Meetings Laws. 

Nevertheless, I would like to offer the following 
comments. 

First, it has long been held that virtually all 
records used in the development of an assessment are avail
able. In judicial determinations rendered as early as 
1951, it was held that a taxpayer has the right to inspect 
indexing systems compiled by a city assessor regarding the 
means by which property has been valued [see e.g. Sears 
Roebuck & Co. v. Hoyt, 107 NYS 2d 756 (1951); see also 
Sanchez v. Papontas, 303 NYS 2d 711 (1969) J. Consequently, 
it would appear that records prepared in conjunction with 
the assessment of your property would be available. 
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Second, it is emphasized that §89(3) of the Freedom 
of Information Law states that an agency generally need 
not create a record in response to a request. Therefore, 
if, for example, there are no records or insufficient docu
mentation regarding the assessment of your property, there 
would be no requirement that records be created or compiled 
on your behalf. Further, having spoken with an attorney for 
the Division of Equalization and Assessment, I was informed 
that there is no requirement that a reason for an increase 
in an assessment be given in writing or that a property 
card be marked to indicate a rationale for an increase in 
an assessment. 

Third, to the extent that the Review Board or the 
Assessor use guidelines in the development of assessments, 
such guidelines would be available, for they are reflective 
of the policy of the agency under §87(2) (g) (iii) of the 
Freedom of Information Law (see attached). 

Lastly, if you continue to believe that the City 
is not carrying out its duties appropriately regarding 
assessment procedures, it is suggested that you write to the 
Division of Equalization and Assessment, which is located at 
Agency Building #4, Empire State Plaza, Albany, New York 
12223. The Division could, for instance, inform you of 
procedures, to the extent that such procedures exist, which 
must be followed by an assessor or an assessment board. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Enclosures 

cc: Tax Complaint Board 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. William Randall 
78-A-1777 
Box 149 
Attica, NY 14011 

Dear Mr. Randall: 

I have received your letter of January 28. 

You have requested information regarding access to 
records relative to a superintendent of a New York State 
correctional facility as well as records reflective of 
the operating costs of a state correctional facility. 

With respect to the superintendent of a facility, 
the nature and content of records sought would deter
mine rights of access. In some instances, records per
taining to a public employee might if disclosed result 
in an unwarranted invasion of personal privacy and, 
therefore, De deniable under §87 (2) (b) of the Freedom 
of Information Law {see attached). In other instances, 
records might be inter-agency or intra-agency, advisory 
in nature, and therefore, De deniable Jsee §87{2) (g)]. 
However, it has· also been determined judicially that 
many records relative to public employees might De 
available. For instance, it has been held in several 
instances that records that are relevant to the perfor
mance of a public employee's official duties are avail
able, for disclosure in such instances would result in 
a permissible rather than an unwarranted invasion of 
personal privacy. 

Second, with respect to the operating costs of a 
correctional facility, there may be numerous· records 
indicating such costs. It is important to note that 
§89(3) of the Freedom of Information Law states that 
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an agency generally need not create a record in response 
to a request. Therefore, if, for example, there are no 
compilations or totals regarding the cost of operating 
a particular facility, an agency need not create such a 
record on behalf of· an applicant. However, if euch re
cords do exist, it would appear that they are available. 
Once again, I direct your attention to §87(2) (g) con
cerning inter-agency and intra-agency materials. That 
provision states that such materials may be withheld ex
cept to the extent that they contain statistical or fact
ual information, instructions to staff that affect the 
public, or final agency policy or determinations. It 
would appear that records reflective of the operating 
cost of a facility would consist of factual information 
that is available. 

Enclosed is an explanatory pamphlet regarding 
the Freedom of Information Law that may be particularly 
useful to you, for it contains sample letters of request 
and appeal. 

Lastly, you have requested a dozen copies of a 
pamphlet entitled "Representing You", which is published 
by the Department of State. I have contaced the PuDlica
tions Bureau of the Department on your Dehalf and have 
learned that the pamphlet is in the process ef being up
dated. I was informed further that the new edition of 
"Representing You" will likely be in print and available 
in the fall. It is suggested that you request the pam
phlets in question from the Bureau of Publications in 
the fall. 

I hope that I have been of some assistance. Shoula 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

~d{~ 
Robert J. Freeman 
Executive Director 
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Mr. Raymond Bonazzo 
B0-A-502 
Box 149 
Attica, NY 14011 

Dear Mr. Bonazzo; 

I have received your letter of January 30, as well 
as the correspondence appended to it. 

You have asked for advice regarding a denial made 
under the Freedom of Information Law by the Assistant 
District Attorney of Westchester County. In brief, you 
have requested from the files of the District Attorney 
the names of members of surveillance teams that-were 
employed in New York and in Pontiac, Michigan. The re
quest was denied on the Oasis of §87(2) (eJ of the Free
dom of Information Law and unspecified provisions of 
the Criminal Procedure Law. 

While I question the bases for withholding offered 
by the District Attorney, it appears that the information 
sought may have been justifiably withheld. 

In citing §87(2) (e) of the Freedom of Information 
Law, the District Attorney wrote, that the information 
sought could be withheld because it is contained in a 
"criminal investigative file". In my view, it is un
certain whether §87(2) (e) could be cited to withhold 
the records in question. That provision states that 
an agency may withhold records or portions thereof that: 

"are compiled for law enforcement 
purposes and which, if disclosed, 
would= 

i. interfere with law enforcement 
investigations or judicial proceed
ings; 
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±±. deprive a person of a right to 
a fair trial or impartial adjudtcation; 

iii. identify a confidential source 
or disclose confidential information 
relating to a criminal investigationJ 
or 

iv. reveal criminal investigative 
techniques or procedure.s, except 
routine techniques and procedures, 11 

If the investigation to which the records relate has :been 
completed, disclosure would seemingly not interfere with 
an investigation. Similarly.and for the same reason, 
disclosure would not likely deprive any person of a 
right to a fair trial. The records sought would not 
apparen½ly identify a confidential source or he reflec
tive of non-routine criminal investigative techniques 
or procedures. Consequently, it does not appear that 
§87 (2) (e) is applicable. 

Nevertheless, §87 (2) (f) of the Freedom of Infor
mation Law states that an agency may withhold records 
the disclosure of which would "endanger the life or 
safety of any person". If indeed disclosure would en
danger the life or safety of the individuals partici
pating in the surveillance team, §87 (2) ff) of the 
Freedom of Information Law could be cited as a baSis 
for withholding. 

With respect to the Criminal Procedure Law, I 
am unaware of any particular provision in that chapter 
that would require confidentiality under the circum
stances. 

At this juncture, I believe that you may appeal 
the denial to the District Attorney, for §89 (4) (a) of 
the Freedom of Information Law states that an tnitial 
denial may he appealed to the head or governing body 
of an agency or whomever is designated to determine 
appeals by that person or :body. If a denial ts rendered 
on appeal, you may seek judicial review by initiating· 
an Article 78 proceeding. 

It is noted that, having reviewed your request· 
directed to the District Attorney, you cited the fed
eral Freedom of Information Act. Please :be advised 
that the federal Act applies only to records in posses
sion of federal agencies and therefore has no applica
tion to a request directed to a district attorney. 
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Lastly, enclosed is an explanatory pamphlet on the 
Freedom of Infor:m.ation Law which may be useful to you, 
for it contains sample letters of request and appeal. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

Sincerely, 

PJ.a::r,f 
Ro~ert J. Freem~ 
Executive Director 
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Mr. Donald H. Ward 
Helm, Shapiro, Ayers, 
Anita & Aldrich, P.C. 

111 Washington Avenue 
Albany, NY 12210 

Dear Mr. Ward: 

FeOruary 27, 1981 

I have received your letter of February 4 in which 
you requested a 11 determination" under the Freedom of In
formation Law. 

It is noted at the outset that the Committee on 
Public Access to Records is responsible for advising with 
respect to the Freedom of Information Law; it does not 
have the capacity to render a determination that is final, 
nor does it have the capacity to compel agencies to com
ply with the Law. 

The question concerns a situation in which your 
client was the sueject of a hearing held before the De
partment of Motor Vehicles. According to your letter, 
"the testimony at the hearing was recorded on a cassette 
tape by the administrative law judge 11

• You wrote that it 
is your understanding that, following a hearing, the tapes 
are turned over to a private reporter service (".in this 
case, HAN Reporters). 

. Upon request of a party, such as your client, 
HAN furnishes transcripts of the tapes upon payment of 
a fee of "approximately $1.25 per page". You l'i.ave .ind.i-. 
cated that you believe that the stenographic s-ervice, 
which is separate from the state, "retains all payments 
for .].ts own use and benefit." 
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You have requested to review the tapes· without first 
having to purchase a transcript. In response to your re
quest, the Department referred you to the reporter, who 
"flatly refused" the request. You liave contena.ea. in your 
letter that, in your view,- the tape recording slto-nla be 
made ayailable under the Freedom of Information Law 11 for 
the price, perhaps, of copying the tape to an additional 
cassette." 

I agree with your contention for the following 
reasons. 

First, §86(4) of the Freedom of Information Law 
defines "record" broadly to include·; 

" ••• any information, kept, field, filea., 
produced or reproduced Dy, witfl. or for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements, 
examinations, memoranda, opinions•, 
folders, files, Docks, manuals, pam
phlets, forms, papers, designs·, a.raw-. 
ings, maps, photos , letters , -micro
films, computer tapes or discs, rules, 
regulations or codes." 

Based upon the language quoted aDove; it is· clear that a 
tape recording of a hearing constitutes a "record". The 
tape recording was produced Dy and for an agency, the 
Department of Motor Vehicles. Consequently, I Delieye 
that the tape recording is suDj ect to the ·Freeaom of In
formation Law and should be reproducea in accoraance 
with its provisions. 

Second, §87 (1) (b) (iii) states that: 

11 
••• the fees for copies of records 

••• shall not exceed twentv-five 
cents per Photocopy not ±n excess of 
nine inches Dy fourteen inches, or the 
actual cost of reproducing any other 
record, except when a different fee is 
otherwise prescribed By law." 

As such, I believe that the Department of MotQ-1"' Vehi'cles
rnay assess a fee based upon the actual cost of reproducing 
a tape recording. As you intimated, such a -fee ·might De 
Dased upon the cost of purchasing an additional cas·sette. 
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It is also noted that in a decision tn which ques~ 
tions arose regarding the requirement that a tape record
ing of a meeting be furnished, the court cited the regu
lations promulgated by the Cormnittee and state6 that an 
"agency may not include pe:t'sonnel salaries i'n as,eessing 
reproduction costsu !see Zales-ki 'V. _Hiclt,sville -Union Free 
School District, Sup. Ct., Nassau Cty-, NYLJj December 
27, 1978, see also 21 NYCRR Sl401,8(c) (J)J. 

Further, although the tape recordtng 1ll.ay have been 
forwarded to a private reporting firnt, it is in my v±ew 
nonetheless in the legal custody of the Department of Motor 
Vehicles. I do not believe that the state has relinquished 
legal custody of the record or that the record has become 
the property of the reporting firm. Consequently, it ±s 
reiterated that the tape recording, despite the possibility 
of its temporary transfer to a reporting firm, remains 
a urecord~ subject to the Freedom of Information Law th.at 
must be reproduced Dased upon the provisions regarding 
fees envisioned by the Law. 

In sum, it is my opinion that a tape recording of 
a hearing conducted by a state agency is a "record" as 
defined by the Freedom of Information Law, and that the 
fee for reproducing a tape recording 1nust be based upon 
the direction given in §87(1) (b){iii) of the taw, 

I hope that I have been of some assistance. Should 
any further questions arise, please feel fTee to contact mep 

Sincerely., 

Roit.r~b--
Execut±ve Director 

RJF;jm 

cc: Commissioner Leslie Foscio 
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Ronald J.L. Jackson, Esq. 
2 West 45th Street 
Suite 607 
New York, New York 10036 

Dear Mr. Jackson~ 

'.Maxell 2, 19B1 

I have received your letter of February 5 in which 
you requested 11 any guidelines" that may have Been "pro""' 
posed or promulgated•' by the Committee regarding police 
department records. You wrote that you are particularly 
interested in guidance regarding the reports of cri"1tles 
and actions taken ey police officers in response to such 
reports. In addition, you have requestefl categories of 
information within systems of records 1nai'ntained ey the 
New York City Police Department. 

With respect to your first area of inquiry, please 
De advised that the Committee does not have the_ authority 
to issue guidelines regarding police Bepartment records. 
The capacity of the Committee to regulate pertains only 
to the procedural implementation of the Law, a.nd I have 
enclosed procedural regulations promulgated by the Com
mittee for your consideration. 

Nevertheless, numerous advisory opinions- have been 
prepared concerning records of police departments. In 
this regard, also enclosed is the latest index to advis·ory 
opinions ~endered by the Co:rnrnittee, If after having re
viewed th.e index, you Delieve that there are particular 
opinions in which you may be interested, please identify 
them by number or key phrase and I will Oe happy to send 
them to you. 

It is noted, however, that it has- consistently been 
advised that a record in the nature of a police blotter 
is· available. Al though. the phrase "police blotter" has 
never Deen specifically defined by statute or rule, it 
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has been held that a police blotter is a log or diary in 
which any event reported by or to a police department is 
recorded. The same decision held that the police blotter 
contains no investigative information but rather is a 
summary of events and occurrences that±~ accessible tsee 
Sheehan Y. City of Bin9fiamton, 59 AD 2d 808 [1977)], 

Access to reports that ensue prepared hy police 
officers would likely be determined by the language of 
§87(2) (e) of the freedom of Informatron Law. The cited 
provision states that records compiled for law· enforce
ment purposes may be withneld, but only under c±rcumstances 
specified in subparagraphs (il through {:i"Vl of §87(2) [e). 

Unless I a:mm±staken, your second area of ±nquiry 
concerning systems of records alludes to Chapter 677 of 
the Laws of 1980. However, that statute, which requires 
agencies to submit notices of systems of records from which 
personal information may be obtained, is app1icable only 
to state agencies. It is not applicable to entities of 
local ~overrunent,.such as the New YorR City Police Depart
ment. Consequently, the Committee has- not received any 
information regarding systems of records maintained by 
the Police Department._ 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me~ 

RJFtjm 

Sincerely, 

Mw;i.~ 
Robert J. 'Freeman 
Executi"ve D±:rector 
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Henry F. Sobota 
Associate Counsel 
NYS School Boards Association 
119 Washington Avenue 
Albany, New York 12210 

Dear Mr. Sobota: 

March 2, 1981 

As you are aware, I have received your letter of 
February 12 in which you requested an advisory opinion 
under the Freedom of Information Law. 

The questions that you raised are found in a letter 
addressed to the Department of Labor on February 12. That 
letter represents the latest in a series of correspondence 
between the School Boards Association and the Department of 
Labor relative to the promulgation of SOSHA standards by 
the Department. In brief, your first area of request to 
the Department of Labor concerns portions of Title 29 of 
the Code of Federal Regulations after having redacted 
sections that might not be incorporated by reference in 
state regulations. The second request also concerns por
tions of the same regulations in which you requested that 
sections be redacted because they were not in effect on a 
particular date. The third request involves non-OSHA 
safety codes. 

As I understand it, the problem is that legislation 
now requires state and local government facilities to 
comply with certain regulations found in the Code of Fed
eral Regulations under the Occupational Safety and Health 
Act. However, you have been unable to learn which regu
lations will be applicable to state and local facilities 
subject to SOSHA. In essence, the focal point appears to 
involve the information regardinq which reaulations must 
be followed under SOSHA. 
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In my opinion, which is based upon both the Freedom 
of Information Law and the State Administrative Procedure 
Act (SAPA), the Department of Labor is required to furnish 
you with those portions of the regulations that you specified. 

First, §89(3) of the Freedom of Information Law 
requires that an applicant "reasonably describe" in writing 
the records in which he or she is interested. From my 
perspective, you have met the burden imposed by the cited 
provision of the Freedom of Information Law. 

Second and perhaps more important is the direction 
given in SAPA. Section 202, entitled "Rule Making Procedure", 
concerns steps that must be taken by an agency prior to the 
adoption of rules. One of the requirements concerns notice, 
and paragraph (c) of §202(1) states in relevant part that 
"[T]he express terms of the proposed action shall be avail
able to the public on the date such notice is first given 
pursuant to paragraph (a) of this subdivision". Further, 
subdivision (10) of §202 of SAPA states that: 

" [E] ach agency, upon request, either oral 
or written, in accordance with the Freedom 
of Information Law, contained in article six 
of the public officers law, shall provide 
to any person a copy of the express terms 
of any proposed or adopted rule, prior to 
publication of such rule in the official 
compilation of codes, rules and regulations 
of the state of New York". · 

In view of the provisions quoted above, I believe that an 
agency must provide a copy of the "express terms" of any 
proposed or adopted rule. Consequently, it appears that 
your request must be fulfilled in the form in which the 
records sought have been requested under both the Freedom 
of Information Law and the State Administrative Procedure 
Act. 

Lastly, §89(3) of the Freedom of Information Law 
provides in part that, as a general rule, an agency need 
not create a record in response to a request. In this 
instance, I do not believe that the request would involve 
the preparation or creation of a record, for the records 
that you are seeking exist and comprise portions of a larger 
compendium of records. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Stuart Schrank 

Sincerely, 

~ts-~"-
Robert J. Freeman 
Executive Director 
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March 3, 1981 

Dear Ms. Seaman: 

I have received your letter of February 5 in which 
you raised a series of questions regarding the implementation 
of the Freedom of Information Law by the Hamlin Fire Dis
trict. 

I would like to offer the following cormnents with 
respect to the statements made in your letter. 

First, it is noted that fire districts and volunteer 
fire companies are agencies subject to the Freedom of Infor
mation Law. This conclusion was made clear by a decision 
rendered by the state's highest court, the Court of Appeals, 
in Westchester Rockland Newspapers v. Kimball [SO NY 2d 575 
(1980)]. The decision concerned the status of a volunteer 
fire company under the Freedom of Information Law and found 
that, even though such a company may be a not-for-profit 
corporation that maintains a contractual relationship with 
a municipality, it is an "agency" that must comply with the 
Freedom of Information Law in all respects. 

Second, in view of the decision cited in the previous 
paragraph, the records to which you made reference including 
minutes, treasurer's reports, budget documentation and annual 
reports, are in my opinion clearly available. 

Third, and in a related area, §89(3) of the Freedom 
of Information Law requires that an agency make copies of 
available records upon request or upon payment of or offer 
to pay tlE requisite fees for photocopying. 

, 
i 
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Fourth, it has consistently been advised that a fail
ure to complete a form prescribed by an agency cannot consti
tute a valid qround for a denial of access. Section 89(3) 
of the Law states in part that an applicant for records may 
be required to submit a request in writing that reasonably 
describes the records in which he or she is interested. Con
sequently, any request made in writing that reasonably des
cribes the records sought should be sufficient. 

Fifth, the form attached to your letter indicates 
that an applicant is required to state the reason for his 
or her request. In this regard, the Committee has advised 
and the courts have held that accessible records are equally 
available to any person, without regard to status or interest 
(see Burke v. Yudelson, 368 NYS 2d 779, affirmed 51 AD 2d 
673, 378 NYS 2d 165). Consequently, an agency cannot require 
that the reason for a request be provided as a condition 
precedent to gaining acces~ to records • 

• 
Sixth, the form indicates that it must be completed 

and mailed or presented to the secretary-treasurer of the 
District "two weeks prior to the request 11

• In my view, 
that requirement would violate the time limits required for 
response under the Freedom of Information Law and the regu
lations promulgated by the Committee. 

With respect to the time limits for response to re
quests, §89(3) of the Freedom of Information Law and §1401.5 
of the Committee's regulations provide that an agency must 
respond to a request within five business days of the receipt 
of a request. The response can take one of three forms. It 
can grant access, deny access, and if so, the denial should 
be in writing stating the reasons, or the receipt of a re
quest may be acknowledged in writing if more than five days 
is necessary to review or locate the records and determine 
rights of aCcess. When the receipt of the request is acknow
ledged within five business days, the agency has ten addi
tional days to grant or deny access. Further, if no response 
is given within five business days of receipt of a request 
or within ten days of the acknowledgment of the receipt of a 
request, the request is considered "constructively" denied 
[see regulations, §1401.7(b)]. 

rr In my view, a failure to respond within the designated 
time limits results in a denial of access that you may appeal 
to the head of the agency or whomever is designated to deter
mine appeals. That person or body has seven business days 
from the receipt of an appeal to render a determination. 
In addition, copies of appeals and the determinations that 
follow must be sent to the committee [see Freedom of Infor
mation Law, §89 (4) (a) J. 
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Enclosed for your consideration are copies of the 
Freedom of Information Law, the regulations and an explan
atory pamphlet that may be useful to you. 

Seventh, you indicated that the commissioners of the 
fire district do not read aloud at meetings minutes or a 
treasurer's report. With respect to your comment, there is 
no provision of law of which I am aware that requires that 
minutes or a treasurer's report be read aloud in their 
entirety. However, it is reemphasized thatthose documents 
are available under the Freedom of Information Law. 

Lastly, with respect to minutes, I direct your atten
tion to the Open Meetings Law, a copy of which is attached. 
Under §101(3) of the Open Meetings Law, minutes of open 
meetings must be compiled and made available within two 
weeks of open meetings. Minutes reflective of action taken 
during an executive session must be compiled and made avail
able within one week of the executive session to which they 
relate. The Committee has recognized that there may be 
situations in which a public body might not have the capacity 
to approve minutes within the time periods specified in the 
Open Meetings Law. Consequently, in order to comply with 
the Law, it has been suggested that unapproved minutes be 
marked as "unapproved", "draft 11

, "non final 11
, or "unofficial". 

By so doing, the public has the capacity to learn generally 
what transpired at a meeting, and at the same time, the 
members of a public body are given a measure of protection. 
Lastly, a copy of this opinion will be sent to the Hamlin 
Fire District. In addition, I will forward to the District 
each of the documents enclosed for you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: s,s 
• 

cc: Hamlin Fire District 

Enclosures 

Sincerely, 

~r:~ 
Robert J. Freeman 
Executive Director 
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Harley Doneburg 
79-C-734 
Box D 
Albion, NY 14411 

Dear Mr. Doneburg: 

March 3, 1981 

I have received your letter of February 6 in which 
you inquired with respect to the means by which you could 
obtain a "master index 11 from the Departroent of Correctional 
Services. You indicated t~at you believe that it is necessary 
to obtain such an index in order to seek certain records 
pertaining to yourself. 

First, it is suggested that you renew your request 
and address it to the records access officer at the Depart
ment of correctional Services, Agency Building #2, State 
Office Building Campus, Albany, New York 12226. 

Second, it is noted that the index to which you made 
reference is likely the subject matter list required to be 
compiled under §87(3) of the Freedo~ of Information Law 
(see attached). The subject matter list is not an index, 
for it is not required to make reference to every record in 
possession of an agency. On the contrary, the subject matter 
list is merely required to make reference in reasonable de
tail to categories of records in possession of an agency. 
Consequently, it is in my view unlikely that the subject 
matter list prep-ared by the Department of Correctional 
Services would make specific reference to you or records 
that pertain particularly to you. 

Third, to make a request, you may not need a master 
list or a subject matter list. The Freedom of Information 
Law merely requires that an applicant "reasonably describe" 
in writing records in which he or she is interested. There
forel if, for example, you are interested in obtaining a 
particular area of medical records pertaining to you, a 
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request should attempt to specify to the extent possible 
the nature of the records sought. 

Enclosed for your consideration is an explanatory 
pamphlet on the Freedom of Information Law which may be 
useful to you. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Enclosures 

r 

Sincerely, 

Executive 

/., 
~-t/~ 

Freeman 
Director 
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March 4, 1981 

Dear Mr. Stevenson: 

I have received your letter in which you asked for 
an advisory opinion under the Freedom of Information Law. 

You wrote that, as of February 5, 1981, you were 
asked to leave the parking lot of the Grand Union in Cox
sackie by the police on four occasions. In each instance, 
you stated that the police indicated that "the management 
of the store signed a statement" to the effect that it 
did not want anyone in the parking lot after business hours. 
You indicated that you have discussed the matter with manage
ment on two occasions and were informed that no such state
ments had been offered to the police. After requesting to 
inspect statements from the police chief, you were informed 
that you could see them only after he arrested you. 

In my opinion, if the statements exist, they are 
likely available in great measure if not in their entirety. 

It is noted at the outset that the Freedom of Informa
tion Law is based upon a presumption of access. Stated 
differently, all records of an agency, such as a police 
department, are available, except to the extent that records 
or portions of records fall within one or more grounds for 
denial found in §87(2)(a) through (h) (see attached). 

From my perspective, there are only two grounds for 
denial that might be relevant to your inquiry. 

The first is §87(2) (b), which states that an agency 
may withhold records or portions of records when disclosure 
would result in an "unwarranted invasion of personal privacy". 
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Under the circumstances, it is questionable whether dis
closure would result in an unwarranted invasion of personal 
privacy, for you are familiar with and have in fact con
tacted the management of Grand Union, which, according to 
the police, submitted the statements in which you are 
interested. Further, even if disclosure would result in 
an unwarranted invasion of personal privacy, the Police 
Department could delete identifying details to protect 
privacy, while disclosing the remainder of the records. 

The other relevant ground for denial is §87 (2) (e), 
which states that an agency may withhold records or portions 
thereof that: 

11 
••• are compiled for law enforcement 

purposes and which, if disclosed, would: 

i. interfere With law enforcement 
investigations or judicial proceedings; 

ii. 
fair 

deprive a person of a right to a 
trial or impartial adjudication; 

111. identify a confidential source or 
disclose confidential information re
lating to a criminal investigation; or 

iv. reveal criminal investigative 
techniques or procedures, except routine 
techniques and procedures" • 

In my view, it is questionable whether the cited provision 
is applicable, for a statement made by Grand Union might not 
be considered a record compiled for law enforcement purposes. 
However, even if the statements could be characterized as 
records compiled for law enforcement purposes, it is in my 
view unlikely that the harmful effects of disclosure des
cribed in subparagraphs (i) through (iv) of §87(2) (e) would 
arise. Since you are familiar with those who may have 
submitted statements, it is doubtful that disclosure would 
interfere with an investigation or deprive a person of a 
right to a fair trial. Similarly, there would appear to be 
no confidential informant that might be identified. It 
also appears that the procedures used by the Police Department 
with respect to any complaints were routine in nature. 
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It is also noted that it has been held judicially 
that police blotters are available. Although the phrase 
"police blotter" is not specifically defined by statute or 
regulation, it has been concluded judicially that a police 
blotter consists of a log or diary in which any event 
reported by or to a police department is recorded. Further, 
it was found that a police blotter contains no investigative 
information, but rather is merely a summary of events or 
occurrences that is accessible under the Freedom of Infor
mation Law [see Sheehan v. City of Binghamton, 59 AD 2d 808, 
(1977) J. 

Finally, there appears to be a question of fact with 
respect to whether or not statements have indeed been 
submitted to the police department. In this regard, I 
direct your attention to §89(3) of the Freedom of Information 
Law, which states in part that, on request, an agency "shall 
certify that it does not have possession of such record or 
that such record cannot be found after diligent search". 
Consequently, you may request a certification in writing to 
the effect that the records exist and are in possession of 
the police department, or that the records sought are not 
maintained by the police department or cannot be found 
after having made a diligent search. Enclosed is an explana
tory pamphlet regarding the Freedom of Information Law that 
may be useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

Enclosure 

cc: Mayor 
Police Department 

Sincerely, 

~~££,,_,__ 
Robert J. Freeman 
Executive Director 
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March 5, 1981 

Dear Ms. Michaels: 

I have received your letter of ¥ebruary 7, which 
was delivered to this office on February 23. 

You have requested an advisory opinion with respect 
to "policy memorandum bulletins" sent to principals by 
Superintendent Arricale in District 19 in which "educational 
policy positions" and the implementation of those policies 
are prescribed. You apparently requested one such memo, 
which was denied on the ground that it was considered a 
"private communication to principals", and your question 
is whether the bulletins in question are available under 
the Freedom of Information Law. 

In my opinion, based upon your description of the 
bulletins or memoranda, they are available to any per son. 

First, I do not believe that a superintendent or 
any other public official may characterize records prepared 
or used in the performance of one's official duties as 
"private communications 11

• In this regard, §86(4) of the 
Freedom of Information Law defines "record" to include: 

" ••• any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements , 
examinations, memoranda, opinions, 
f olders, files, books, manuals, pam
phlets, forms, papers, designs, drawings, 
maps, photos, letters, microfilms, 
computer tapes or discs , rules, regu
lations or codes". 
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In view of the definition of 11 record", it is clear that a 
communication from a superintendent to principals would con
stitute a "record" subject to rights of access granted by 
the Freedom of Information Law. In addition, it has been 
held judicially that even personal notes prepared in the 
performance of one's official duties constitute "records" 
subject to the Freedom of Information Law [see Warder v. 
Board of Re~ents, 410 NYS 2d 742 (1978)]. 

Second, in my opinion, there is but one ground for 
denial in the Freedom of Information Law that might he 
applicable. However, I believe that the language of that 
ground for denial, due to its structure, requires that the 
records in question he made available. 

Specifically, I direct your attention to §87(2) (g) 
of the Freedom of Information Law, which states that an 
agency may withhold records that: 

11 ~,.•are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public: or 

iiia final agency policy or determinations ••. " 

It is emphasized that the language quoted above contains 
what in effect is a double negative. While inter-agency 
and intra-agency materials may be withheld, portions of 
such materials consisting of statistical or factual infor
mation, instructions to staff that affect the public, or 
final agency statements of policy or determinations must 
be made available~ 

Under the circumstances, I believe that the records 
in question could be characterized as 11 intra-agencyo1 mater
ials. Nevertheless, as you have described them, they are 
reflective of both instructions to staff that affect the 
public and statements of policy. As such, I believe that 
they are accessible to the public~ 
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Further, the legislative history concerning the 
enactment of amendments to the Freedom of Information Law 
bolsters my contentions. Specifically, in a letter trans
mitted to this office by the Assembly sponsor of the amend
ments to the Freedom of Information Law, it was stated 
that the intent of §87 (2) (g) is to ensure 11 that any so
called •secret law 1 of an agency be made available". It 
was emphasized in the communication from the sponsor that 
11 records or portions thereof containing any statistical 
or factual information, policy, or determinations upon 
which an agency relies" were intended to be available., 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Frank Arricale 

Sincerely, 

Robert J~ Freeman 
Executive Director 
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Hon. Linda Winikow 
Member of the Senate 
706 Legislative Office Bldg. 
Albany, New York 12247 

Dear Senator Winikow: 

March 5, 19 81 

I have received your request of February 12 and 
apologize for the delay in response. 

The situation described in your letter concerns the 
efforts of Rockland County to gain access to records from 
the Department of Civil Service reflective of the amount of 
money that has been paid out for health benefits to its 
employees for a given calendar year. To date, the County 
has not received the information it seeks. It is your 
contention that the County 1 s request is reasonable, and I 
agree. 

As you are aware, I am familiar with the controversy 
that exists between Rockland County and the State Depart
ment of Civil Service. The focal point concerns information 
known as 11 insurance experience data 11

• Over the course of 
years, several inquiries have been made regarding such data 
and, in order to give you some background regarding those 
inquiries, I have enclosed a series of advisory opinions 
rendered by this office, as well as a judicial determination 
concerning access to insurance experience data. 

The first opinion on the subject was prepared at the 
request of an assemblyman in 1975. It is emphasized that, 
at the time, rights of access were determined by the original 
Freedom of Information Law enacted in 1974. Under that 
statute, rights of access were minimal in comparison to the 
existing statute, for the structure of that law was different 
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from that of the existing statute. Under the original 
Freedom of Information Law, rights of access were limited 
to those categories of records listed as accessible in §88 
of the Law. The new Law reversed the structure of the 
original enactment and now states that all records are 
available, except those falling within one or more cate
gories of deniable information [see §87(2)]. 

Further, in 1975, the Department of Civil Service 
based its denial in part upon the so-called "governmental 
privilege'', which could be successfully asserted when an 
agency could demonstrate to a court that disclosure would, 
on balance, result in detriment to the public interest tsee 
Cirale v. 80 Pine Street Corporation, 35 NY 2d 113 (1974)]. 
At this juncture, however, it appears that the Court of 
Appeals has all but abolished the governmental privilege, 
for it has held that the only bases for withholding are 
those found in §87(2) of the Freedom of Information Law 
[see Doolan v. Boces, 48 NY 2d 341 (1979)]. 

Since the issuance of the initial opinion on the 
subject in 1975, it was determined judicially that insurance 
experience data sought by a school district was required 
to be made available to the District by the Department of 
civil Service (see attached, City School District of the 
City of Binghamton v. Civil Service Commission, Sup. Ct., 
Albany Cty., Sept. 15, 1976). 

Since that time, however, for reasons unknown to me, 
the insurance carriers no longer submit insurance experience 
data to the Department of Civil Service. Although I attempted 
to offer a legal argument to the effect that the data in 
question might be subject to the Freedom of Information Law 
even though it is not in possession of the Department of 
Civil Service, that argument was apparently unsuccessful 
(see attached letter to Thomas E. Walsh, October 6, 1980). 
From my perspective, unless it could be concluded that the 
insurance experience data in possession of an insurance 
carrier is prepared for the Department of Civil Service, the 
data falls outside the scope of the Freedom of Information 
Law. Stated differently, since the insurance carrier is 
not a governmental entity subject to the Law, it is not 
required to provide access to its records. In a related 
sense, since the Department of Civil Service does not 
have custody of the records, it neither has records to make 
available nor the capacity to compel an insurance carrier 
to dis close. 
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I agree with the basic contention made in your letter 
that a municipality should have the capacity to know how 
and why its insurance premiums are devised. Under the 
circumstances, it appears that a municipality no longer 
has that opportunity, for the records are no longer main
tained by a governmental entity subject to the Freedom of 
Information Law. 

It is also emphasized that the inquiry made by 
Rockland County is not unique; other units of local govern
ment have tried unsuccessfully to gain access to the same 
information without success. 

Perhaps a solution to the problem lies in legislation 
that would require an insurance carrier to furnish insurance 
experience data to Civil Service, which in turn would be 
required to furnish the information under the Freedom of 
Information Law to any person. 

I regret that I cannot give you a more favorable 
response and would like to assure you that all that this 
office could have done has been attempted. 

I hope that I have been of some assistance. If you 
would like to discuss the matter, I am at your service. 

RJF :ss 

Enclosures 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Dear Mr. Cole: 

DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518} 474-2518, 2791 

March 5, 1981 

I have received your card in which you requested a 
copy of the Committee's third annual report on the Freedom 
of Information Law and in which you raised quesions regarding 
your rights as a patient to receive medical reports from a 
hospital and physicians. 

As requested, enclosed is a copy of the report to 
which you made reference. 

With respect to• access to medical records, it is 
noted at the outset that the Freedom of Information Law ie 
applicable only to records in possession of governmental 
entities in New York. Therefore, the Law does not apply 
to records in possession of private hospitals or physicians. 

Nevertheless, there are other provisions of Law which 
may be cited to enable the subject of medical records to 
gain either the direct or indirect access to records. 

First, enclosed is a copy of §17 of the Public Health 
Law. The cited provision states in brief that, upon request 
of a competent patient, a physician or hospital may request 
and obtain from another physician or hospital records per
taining to a patient. Consequently, although you may not 
have direct rights of access to records pertaining to you 
from a hospital, the doctor or hospital of your choice 
could request and obtain your medical records. 

Second, physicians and other persons in the health 
professions are licensed by the State Board of Regents. 
In this regard, the Board of Regents has adopted regulations 
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concerning unprofessional conduct by persons licensed in 
the medical professions. For instance, I have enclosed 
§29.2 of the regulations, which essentially states that 
unprofessional conduct includes a failure on the part of 
a physician to provide access to medical records, or 
at least a reasonable explanation of those records, to 
an adult patient. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

Sincerely, 

Ro~.i~t~ 
Executive Director 

RJF:ss 

Enclosures 
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Thomas E. Walsh II 
Assistant County Attorney 
Office of the County Attorney 
County Office Building 
New City, NY 10956 

Dear Mr. Walsh: 

March 6, 1981 

I have received your letter of February 9 in which 
you enclosed an opinion rendered by the Supreme Court, 
Albany County, in City School District of the City of 
Bingh'arnton v. Civil Service Commission of the New York 
State Department of Civil Service. 

I am familiar with the decision, but it is in my 
view questionable whether it continues to be applicable. 

As you may be aware, the Department of Civil Service 
at the time of the suit in question maintained the records 
that you are seeking, which-are generally characterized as 
"insurance experience data". Those records were found to 
be accessible under the Freedom of Information Law. However, 
since 1976, for reasons unknown to me, the Department of 
Civil Service altered its policy and no longer receives the 
records that had been in its possession and determined to 
be accessible in the Binghamton case. 

Under the Freedom of Information Law, an agency is 
required to produce accessible records. The question in 
this instance is whether the information in question would 
constitute a "record" as defined by §86(4) of the Law. 
Since the information is no longer maintained by or in 
possession of the Department of Civil Service, but rather 
by an insurance carrier, it may fall outside the scope of 
the Law. As indicated to you, however, in a letter dated 
October 6, it is possible that a court would find that the 
information, while in possession of an insurance carrier, 
was nonetheless prepared for an agency. If such a conclusion 
could be reached, the data in question would constitute 
11 records 11 subject to rights of access. However, the finding 
that a court might reach under the circumstances is in my 
view open to conjecture. 
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I believe that there is but one avenue by which a 
municipality, such as Rockland County, could establish a 
clear right to the data in question. Specifically, it is 
suggested that you might want to discuss the issue with 
local members of the State Legislature and inform them 
that municipalities need the information that you are seek
ing, that it is now apparently inaccessible, and that a 
clear right should be established by statute. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Sincerely, 

~([~ 
Robert J. Freeman 
Executive Director 
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DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 

(518) 474-2518, 2791 

March 9, 1981 

Martha Cid 
Neighbors East 
The Post-Standard 
Clinton Square 
Syracuse, NY 13202 

Dear Ms. Cid: 

I have received your letter of February 9, in which 
you requested that the Committee advise the Superintendent 
of Tully Central School District that school board agendas 
should be made available if persons requesting such mater
ials agree to pay copying and postage fees. 

Several points should be offered with respect to your 
inquiry. 

First, the Freedom of Information Law is based upon 
a presumption of access. Stated differently, all records 
of an agency, such as a school district, are available, 
except to the extent that records or portions of records 
fall within one or more grounds for denial listed in §87(2) 
(a) through (h) of the Law. 

Second, §86 (4) of the Law defines "record" broadly 
to include: 

" ••• any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements, 
examinations, memoranda, opinions, 
folders, files, books, manuals, pam
phlets, forms, papers, designs, drawings, 
maps, photos, letters, microfilms, com
puter tapes or discs, rules, regulations 
or codes 11

• 
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In view of the definition, it is clear that an agenda is a 
11 record" subject to rights of access as soon as it exists. 

Third, in terms of rights of access, I believe that 
the contents of an agenda are likely available in great 
measure, if not in toto. Section 87 (2) (g) (i) of the Freedom 
of Information Law° states that intra-agency materials con
sisting of statistical or factual information are available, 
unless a ground for denial is applicable. In my view, since 
an agenda generally represents a factual recitation of the 
subjects to be considered at a meeting, it is available 
under the Freedom of Information Law. 

If, for example, an agenda contains reference to 
particular students or personnel and disclosure of the 
identities of those individuals would result in an unwarranted 
invasion of personal privacy [see Freedom of Information Law, 
§87(2) {b)J, the identifying details may be deleted, while 
the remainder could be made available. 

Fourth, §89(3) of the Freedom of Information Law 
states that accessible records must be made available "upon 
payment of, or offer to pay ••• " the requisite fees for 
photocopying. As a rule, an agency may not charge a fee 
in excess of twenty-five cents for photocoPies not in excess 
of nine by fourteen inches. 

Although the Law does not make reference to fees for 
postage, it is in my view implicit that if an individual 
cannot personally go to the site where records are kept or 
personally review records, the records must be transmitted 
to the applicant if he or she is willing to pay the fees 
for photocopying and whatever fees for postage there might 
be. From my perspective, any other interpretation would 
defeat the purposes of the Freedom of I"nformation Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

Si~.~ 

Robert J. Freeman 
Executive Director 

cc: Superintendent William Raspeck 
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Daniel Yost 

DEPARTMENT OF ST A TE. 162 WASHINGTON A VENUE, ALBANY, NEW YORK 12231 
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March 9, 1981 

Dear Mr. Yost: 

I have received your letter of February 9 concerning 
your inquiry relative to the names and addresses of fire 
departments located in New York State. 

If, as you have indicated, you would not be using 
a list for commercial or fund-raising purposes, I would 
agree that it is likely available under the Freedom of 
Information Law. 

However, as stated in my earlier letter, I am not 
sure that the Department of State maintains such a list. 
Further, the duty of this office involves providing advice 
under the Freedom of Information Law. It has neither the 
possession of records generally nor the capacity to compel 
an agency to comply with the Freedom of Information Law. 

Nevertheless, I have forwarded copies of this response 
and your letter to the Division of Fire Prevention and Con
trol, a unit of the Department of State, in order that it may 
respond directly to your request. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to con
tact me. 

RJF:ss 

cc: Frank McGarry 

Sincerely, 

D,~.~J-f 
R~.Fr~ 
Executive Director 

Division of Fire Prevention and Control 
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March 9, 1981 

Roberta Van Patten 

Dear Ms. Van Patten: 

I have recently received your letter dated February 
29. Your inquiry concerns your capacity to gain access to 
correspondence pertaining to you inserted into the personnel 
file of the New York Telephone Company. 

In my opinion, it is unlikely that you have a right 
to inspect the contents of a personnel file in possession 
of a private sector employer, such as the New York Telephone 
Company. 

The New York Freedom of Information Law is applicable 
only to records of units of government in New York. Similarly, 
the federal Freedom of Information Act is applicable only to 
records of federal agencies. Since the New York Telephone 
Company and other private employers are not governmental 
entities, they are not subject to the responsibilities to 
disclose imposed upon government by the Freedom of Information 
Law. Further, to the best of my knowledge, there is no com
parable provision of law that would enable employees in New 
York to gain access to personnel records pertaining to them 
that are in possession of a private employer. 

There is but one suggesti on that I can offer. In 
some instances, collective bargaining organizations, unions, 
negotiate contracts that enable the subjects of personnel 
records to view their records. If you are or had been a 
member of a union, it is suggested that you attempt to learn 
whether your collective bargaining agreement conferred a 
right upon employees to inspect personnel records pertaining 
to them. 
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I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Sincerely, 

~-F~ 
Robert J. Freeman 
Executive Director 
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March 10, 1981 

Mr. Robert T. Brier 
Public Information Officer 
City of Troy 
City Hall 
Troy, New York 12180 

Dear Mr. Brier: 

As I indicated during our recent conversation, the 
Committee ha~ received your letter pf ¥eDrary- 9, as well 
as the correspondence attached to it. 

Your question as Public Information Officer for 
the City of Troy concerns the propriety of a refusal by 
the Troy Citizen's Forum to file with your office infor
mation requested hy the Mayor's Advisory Task Force on 
Community Development. 

Although you advised me that the situatix,n des
cribed in your letter is- moot due to the dissolution of 
the Troy Citizen's Forum by a recent resolution of the 
Troy City Council, a response will De provided s,hould a 
comparable situation arise in the future. 

First, each agency in accordance with §87(2} of 
the -Freedom of Information Law is required to make avail
able all of its records fo~ public inspection and copying 
except those ~ecorda that fall within one or more grounds 
for denial appearing in paragraphs (a) through (hJ • 

Second, §87(3) of the Freedom of Information Law 
requires the maintenance of three specific types of 
records including: 

11 (al a record of the final ,vote of 
each member in ~very agency proceed
ing in which the member ,votes; 

(b) a record setting forth the name, 
public office address, title and 
sala~y of every officer er employee 
of the agency; and 
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(c) a reasonably detailed current list 
by subject matter, of all records in 
the possession of the agency, whether 
or not available under this article." 

Several of the areas of inquiry raised Dy the Mayor's Task 
Force concern the mandated areas of recordkeeping and 
therefore must be made available. 

Third, based upon the facts you have presented, it 
appears that the Troy Citizen's Forum, whi-ch was createa 
by resolution of the Troy City Counci~,performed a govern
mental function that, therefore, fell within the scope of 
the definition of 11 ag'ency 11 set forth in §86 l3J of the Free-
dam of Information Law. Consequently, to the extent that 
records exist, they are in my view subject to rights· of 
access granted by the Freedom of Information Law. 

Although the Troy Citizen's For\lll\ alleged that the 
Task Force requesting the information was· not a 11 legally 
c~eated body 11 , that factor is irrelevant to rights of 
access. An agency subject to the Freedom of Information 
Law has an affirmative duty to make its records availaDle 
to any person at the location for public inspection desig
nated by the public body, regardless of the status of any 
individual or group that might seek access to such records· 
Isee e.g., Burke v. Yudelson, 368 NYS 2d 779, aff'-d 51 AD 
2d 673, 378 NYS 2d 165]. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel f-ree to contact me. 

BY: 

PPB/RJF/jm 

Sincerely, 

ROBERT J. FREEMAN 
EXecutive Di-rector 

~ '-.../,,U:uAJ_t,,;(.J 

Pamela Petrie Baldasaro 
Attorney 
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March 10, 1981 

Dear Ms. Adams: 

I have received your letter of February 10 in which 
you requested a "written ruling" regarding your capacity to 
listen to and record the "personal" tape recordings of the 
Town Clerk of the Town of Riverhead. 

It is noted at the outset that the Committee does not 
have the capacity to issue rr rulings". On th~ 7ontrary, the 
CoDlnlittee is authorized to issue advisory opinions. However, 
as you are aware, the courts have cited the opinions of the 
CoDlitlittee as the basis for judicial determinations with 
increasing frequency. 

According to your letter, the Town Clerk has denied 
access to the tape recordings on the bas i s that the tapes 
are not "legally required", that she uses the tapes as the 
basis for the creation of minutes and that it may be trouble
some to arrange for listenings or reproduction of an existing 
tape recording. 

In my opinion, the tape recording that you are seeking 
is available. 

I direct your attention initially to §86(4) of the 
Freedom of Information Law, which defines "record" broadly to 
include: 

" ••• any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements, 
examinations, memoranda, opinions, folders, 
files, books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, photos, 
letters, microfilms, computer tapes or 
discs, rules, regulations or codes". 
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In view of the definition, since the tape recording was pro
duced by the Town Clerk in the performance of her official 
duties, it is a "record II subj eCt to rights of access granted 
by the Law. Moreover, even though there is no requirement 
that a tape recording of a meeting be made, if it exists, 
it falls within the definition and is subject to the Freedom 
of Information Law. 

It is also noted that, in an ahalagous situation, it 
was held that personal notes kept by the Secretary to the 
Board of Regents used as the basis for the compilation of 
minutes are accessible [see Warder v. Board of Regents, 410 
NYS 2d 742 (1978)]. The contention that the notes constituted 
personal property was dismissed by the court, which found that 
the notes were II records 11 subject to the Law. 

In terms of rights of access, as you are aware, the 
Law provides that all records are available, except those 
records or portions thereof that fall within one or more 
grounds for denial·listed in §87(2)(a) through (h). Under 
the circumstances, since the tape recording is reflective of 
deliberations during an open meeting, I do not believe that 
any of the grounds for denial could appropriately be cited. 

Lastly, a decision rendered by the Supreme Court, 
Nassau County, concerning access to tape recordings of a school 
board meeting held that the tape recordings are available for 
listening and copying (see attached, Zaleski v. Hicksville 
Union Free School District, Board of Education of Hicksville 
Union Free School, Sup. Ct., Nassau Cty., NYLJ, Dec. 27, 1978). 
The court emphasized that, despite the claims of the school 
district that the reproduction of the tape recordings might 
be burdensome, such contentions could not defeat rights of 
access. 

With regard to the Freedom of Information Commission 
in Connecticut, I have contacted the Commission and have 
spoken with its director. From my perspective, although the 
Commission has the capacity to make determinations on appeal, 
it is questionable whether it performs more adequately than 
the New York Committee. 

First, the budget of the Connecticut Commission is 
approximately $200,000 per year, which is more than three 
times the budget of the Committee. Connecticut is a small 
state relative to New York in terms of both size and popula
tion. If one were to multiply the cost of the Connecticut 
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function in relation to New York's physical size and popu
lation, the cost of carrying out a similar function would 
likely be more than a million dollars per year. The Com
mittee cannot envision the Legislature appropriating such 
a sum, nor would the Committee recommend an appropriation 
of that magnitude. 

Second, according to the director of the Connecticut 
Commission, requests for records are often routinely denied 
and thereafter appealed to the Commission. Due to the lack 
of incentive on the part of government to comply when a 
request is initially made, and due to efforts to "buy time" 
prior to disclosing records, the Connecticut Commission 
currently faces a backlog of nearly five months before it 
can render a determination. Consequently, an applicant 
for records in Connecticut may be forced to wait months 
before an initial determination reviewable by a court can 
be made. In New York, the process of requesting records 
and appealing a denial of access can take less than a month. 
If judicial review of a denial is sought, a special pro
ceeding under Article 78 of the Civil Practice Law and 
Rules, which is a relatively expeditious way of commencing 
a lawsuit, may be initiated. 

Finally, as requested, enclosed is a listing of the 
members of the Committee and their addresses. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

Enclosures 

cc: Town Clerk 

Sincerely, 

Robert J. Freeman 
Executive Director 
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150 State Street 
Albany, NY 12207 

The ensuing advisory opinion is based solely upon the 
facts presented in your correspondence. 

Dear Mr. Kriss: 

As you are aware, I have received the materials that 
you foIWarded to this office. 

Your question, as an attorney representing the New 
York State Association of Counties, is whether the Asso
ciation is subject to the Freedom of Information Law. 

Based upon the Freedom of Information Law, the by
laws and the constitution of the Association, I do not 
believe that it is subject to the Freedom of Information 
Law. 

First and perhaps most importantly, §86(3) of the 
Freedom of Information Law defines "agency" to include: 

11 
••• any state or municipal department, 

board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judiciary 
or the state legislature". 

Although the duties of the Association involve the promotion 
of more efficient county government, I do not believe that 
it is a state or municipal office or a "governmental entity 11

• 
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Second, the by-laws of the Association indicate that 
the Association is a not-for-profit corporation; it is 
financed by dues paid by member counties and its employees 
are compensated by means of action taken by its Board of 
Directors. In this regard, I do not believe that the 
employees of the Association could be considered public 
employees, for, while they have a relationship with govern
ment, they are not employed by government, but rather by a 
corporate board of directors. In addition, Article 7 of 
the Constitution indicates that the capacity of members to 
vote and affect the proceedings of the Association is con
tingent upon the payment of dues. 

In sum, although the purpose of the Association is 
to enhance the workings of government, the Association is 
not in my view a governmental entity. Therefore, it is 
reiterated that the New York State Association of Counties 
is not in my opinion subject to the Freedom of Information 
Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me • 

RJF:ss 

cc: Edwin Crawford 

. Sincerely, 

~W-'5 f ~ 
Robert J. Freeman 
Executive Director 
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presented n your correspondence, 

Dear Mr. ZolonOek: 

Thank you for your letter of February 14 and your 
interest i'n the Freedom o f Information Law-. 

You have requested advice w±th regard to the -manner 
in wh±ch a request should oe directed to the NYC Board of 
Education under the Freedom of Information Law, In order 
to assis-t you, I nave enclosed a copy of tne Freedom of 
Information Law, regulations promulgated by the Committee, 
which govern the p;cocedural aspects of the Law, a paJI)phlet 
explaining the Law and a pocket card f~ your convenience, 

It is noted at the outset tnat the Freedom of Infor
mation Law is oased upon a presumption of access•. Stated 
differently, all records are availanle, except those re
co,rds or portions t~e~eof that fall within one or more grounds 
for denial appearing .in §87 (2) fa) through tnI of the Law. 

Section 89(3) of the Law requires- that an applicant 
submit a written reque~t to the person designated as t he 
;reco,rds access officer in which he or she "reasonably de::i
cribei," the records sought. In your request, you should 
attempt to identify· the record or 1"eco·rdg you wi$h to see 
with. as much. t,pecif icity as possible. 

A s~ple request letter whlch can be used as a guide 
±1. found on ;pa9e seven of the enc l osed paJI)pfilet. 
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I hope that I have Deen of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF :PPB: jm 

Sincerely, 

ROBERT J. FREEMAN 
Executive Di~ector 

Gua~~ 
BY: Pamela PetTie Baldasaro 

Attorney 
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The ensuini advisor~ opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms~ Piznak: 

I have received your letter and apologize for the 
delay in response. 

As requested, enclosed is a copy of the ,text of the 
Freedom of Information Law. In additiont I have enclosed 
copies of the regulations promulgated by the Committee, 
which govern the procedural aspects of the Freedom of 
Information Law and have the force and effect of law, model 
regulations designed to assist government in complying, an 
explanatory pamphlet that may be useful to you, and an 
article that I prepared which seeks to provide a 11 conrnon 
sensen view of the Freedom of Information and the Open 
Meetings Laws .. 

While I am in general agreement with the contentions 
expressed in your letter, I would like to offer the following 
comments. 

First, with regard to police blotters, it is noted 
that the term "police blottern is not, to the best of my 
knowledge, specifically defined in any statute or regulation; 
on the contrary, it is a term derived by means of custom and 
usage. However, based upon custom and usage, it has been 
judicially determined that a police blotter generally consists 
of a log or diary in which any event reported by or to a 
police department is recorded [see Sheehan v. City of Bin2-
hamton, 59 AD 2d 808, (1977)]. Further, the decision cited 
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above held that a police blotter contains no investigative 
information, but rather is merely a summary of events or 
occurrences that is available under the Freedom of Informa
tion Law. 

The exact nature of the blotter or analagous document 
maintained by the Deerpark Police Department is unknown to 
me. However, it is important to point out that §87(2)(e) of 
the Freedom of Information Law permits an agency to withhold 
records or portions thereof that: 

•.~.are compiled for law enforcement 
purposes and which, if disclosed, would: 

i. interfere with law enforcement inves
tigations or judicial proceedings; 

11. deprive a person of a right to a 
fair trial or impartial adjudication; 

iii. identify a confidential source or 
disclose confidential information relating 
to a criminal investigation: or 

iv. reveal criminal investigative tech
niques or procedures, except routine tech
niques and procedures.fl 

In view of the language quoted above, rights of access to 
many police department records must of necessity be determined 
on a case by case basis. Further, the question generally 
involves potentially harmful effects of disclosure~ 

Second, with respect to the procedural implementation 
of the Freedom of Information Law, §1401.2 of the Committee's 
regulations enable a governing body, in this instance the 
Town Board, to designate one or more records access officers~ 
If, for example, the Town Clerk is the only designated 
records access officer, that person would be responsible for 
processing all requests made under the Freedom of Information 
Law within the appropriate time limits [see Freedom of Infor
mation Law, §89(3) and regulations, §1401.5]. However, if 
more than one records access officer has been designated 
perhaps by department, those individuals would have the 
duty of responding to requests with respect to records.within 
their respective areas of responsibility. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: ss 

Enclosures 

cc: Police Chief 
Town Clerk 
Town Attorney 

Sincerely, 

(JJ-3.l~ 
Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the 
facts presented in your correspondence. 

Dear Mr. DePietro: 

I have received your letter of February 18 and apol
ogize for the delay in response. 

According to your letter, you directed a request for 
records under the Freedom of Information Law to the Clerk
Treasurer of the Village of Coxsackie on February 6. How
ever, as of February 18, you had received no response. 

With respect to the time limits for response to 
requests, §89(3) of the Freedom of Information Law and 
§1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business days 
of the receipt of a request. The response can take one of 
three forms. It can grant access, deny access, and if so, 
the denial should be in writing stating the reasons, or the 
receipt of a request may be acknowl edged in writing if 
more than five days is necessary to review or locate the 
records and determine rights of access. When the receipt 
of a request is acknowledged within five business days, the 
agency has ten additional days to grant or deny access. 
Further, if no response is given within five business days 
of receipt of a request or within ten days of the acknow
ledgment of the receipt of a request, the request is 
considered "constructively" denied [see regulations, §1401.7 
(b) J. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
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business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89(4) (a)]. 

It was intimated in your letter that the records in 
which you are interested generally consist of the Village 1 s 
books of account, ledgers and similar financial information. 
If that is so, I believe that such records are accessible. 
Section 87(2) (g) (i) of the Freedom of Information Law 
requires that statistical or factual information found 
within intra-agency materials be made available. Further, 
§51 of the General Municipal Law has long granted access 
to: 

11 [A] 11 books of minutes, entry or 
account, and the books, bills, 
vouchers, checks, contracts or 
other papers connected with or 
used or filed in the office of, 
or with any officer, board or 
commission acting for or on 
behalf of any county, town, 
village or municipal corporation 
in this state ••• " 

You indicated in good faith that your request may have 
been motivated in part by political considerations. In my 
view, the purpose for which records are sought is irrelevant 
to rights of access. The Committee has consistently ad
vised and the courts have upheld the principle that access
ible records shall be made equally available to any person, 
"without regard to status or interest" [see Burke v. Yudelson, 
368 NYS 2d 779, affirmed 51 AD 2d 673, 378 NYS 2d 165]. 

Lastly, if you believe that the books of the Village 
are not being kept in accordance with the law, all that I 
can suggest is that you contact the Department of Audit and 
Control again. Perhaps that Department could compel Village 
officials to comply with the appropriate statutes if 
those statutes are not currently being followed. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Clerk-Treasurer 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Shaw: 

As you are aware, I have received your correspon
dence. You have requested an advisory opinion regarding 
a denial of access to records directed to Robert Douglas, 
Director of Inters~holastic Athletics in Westchester 
County. You are seeking copies of criteria regarding 
ice hockey officials, criteria as applied to you, and 
rating sheets pertaining to you. 

It is emphasized at the outset that your inquiry 
is not easily answered due to the nature of the organ
izations with which you and Mr. Douglas are associated. 
For example, the New York State Public High School Athletic 
Association is a not-for-profit corporation which is in
dependent and not a governmental entity. Further, the 
Association apparently serves as an umbrella organization 
that oversees various regional athletic co~ncils and 
associations, which have relationships, contractual and 
otherwise,with public schools and school districts. In 
addition, the duties of Mr. Douglas with respect to his 
possible responsibilities under the Freedom of Information 
Law are unclear, for he serves in a dual capacity as 
Director of Interscholastic Athletics and as an employee 
of a BOCES. 

Specifically, you wrote that: 

0 IM]r. Douglas is a salaried employee 
of a BOCES whose salary and office 
operations are monitored by the Athle
tic Advisory Committee of the Lower 
Hudson Council of Chief School Admin
istrators who have strong input into 
BOCES consideration of his employee 
review. 
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"According to a telephone conversation 
today with the present Superintendent 
of BOCES Southern Westchester No. 2, 
Dr, Richard Lerer (914--937--3820) the 
office 'had to be a school position' so 
it was put into BOCES and Mr. Douglas 
ana his staff are 'public employees.' 
In fact, Dr. Lerer said that he felt 
that my statement that in certain 
Sections a non-school person was doing 
assigning in error." 

If the assertions quoted above are accurate, it 
would appear that the records in which you are interested 
would be subject to the Freedom of Information Law. In 
this regara, I direct your attention to §86(3} of the 
Freedom of Information Law, which defines "agency" to 
include: 

" ••• any state or municipal department, 
board, bureau, division, commission, 
corranittee, public authority, publi~ 
corporation, council, office of other 
governmental entity performing a govern
mental or proprietary function for the 
state or any one or more municipalities 
thereof, except the judiciary or the 
state legislature." 

I believe that a BOCES is clearly a governmental entity 
performing a governmental function and, therefore, is an 
"agency" subject to the Law. 

Second, §86(4) of the Freedom of Information Law 
defines "record" to mean: 

" ••• any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements, 
examinations, mernorand~, opinions,
folders, files, books, manuals, pamphlets, 
forms, papers, designs, drawings, maps, 
photos, letters, microfiles, computer 
tapes or discs, rules, regulations or 
codes." 
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In view of the foregoing, all records "kept; held, ff.led, 
produced or reproduced by, with or for ••• " the BOCES would 
in my view be subject to rights- granted by the Freedom of 
Information Law. 

In good faith, I must inform you tftat I have engaged 
in a nUillber of discussions with Dr¥ Sandra Scott, Associate 
Executive Secretary to NYSPHSAA. Dr. Scott contends that, 
although Mr, Douglas is employed by BOCES, the duties that 
he performs for BOCES are Sf!;parate and distinct from those 
performed as director of Interscholastic Athletics. She 
contends further, that Mr. Douglas, as well as the indi
viduals within hts supervision, are essentially independent 
contractors. As such, I Believe that there remains a ques
tion of fact that must be answered in order to determine 
whether the records at issue fall withi'Tl. the scope of the 
Freedom of Information Law~ 

As indicated earlier, if the records are "agency" 
records, they are in my view subject to the Freedom of 
Information Law; if they are not 1'agency," records, there 
would be no obligation to comply with the Free~om of Infor
mation Law. 

It is noted that a decision was rendered by the state's 
highest court, the Court of Appeals, in which it was held 
that a volunteer fire company is an "agencyflsubject to the 
Freedom of Information Law Isee Westchester-Rockland News
tapers v. Kimball, 50 NY 2d 575 (!980)]. A volunteer 
ire company is a not-for-profit corporation that serves 

one or more municipalities by means of a contractual re
lationship. However, since a volunteer fire company per
forms what has traditionally been deemed a governmental 
function, it was found to be an 'tta9ency 11 despite its legal 
status as a not-for-profit corporation, ~oreover, while it 

·was argued that the Freedom of Information Law might apply 
to those records of a volunteer fire company reflective 
of its governmental duties, and not to t~ose records that 
might relate to non-governmental activities (in this case, 
a lottery), the court cited the broad statement of legis
lative intent appearing in §86(4) of the Freedom of Infor
mation Law, and determined that all of the volunteer fire 
company's records should be considered agency records 
subject to the Freedom of Information Law. Whether a 
similar conclusion would be reached in the controversy 
in which you are involved is conjectural~ 
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If the records in question are indeed subject to the 
Freedom of Information Law, they would in my opinion be 
available in great measure. Of relevance wonla be §87(2) (g), 
whi~h states that an agency may withhold records that: 

11 are inter-agency or intra-agency 
materials whlchaare not: 

i. statistical or factual tabula
tions or data; 

ii. instructions to staff that 
affect the public1 or 

iii. final agency policy or aeter
minations ••• " 

The language quoted above contains what in effect is a 
double negative. Stated differently, while inter-agency 
and intra-agency materials may De withheld, portions of 
such materials consisting of statistical or factual infor
mation, instructions to staff that affect the public, or 
final agency policy or determinations must be made avail
able. 

Under the circumstances and assuming that the re
cords constitute "agency" records, the criteria would in 
my view constitute statements of policy that are available. 
Similarly, the ratings might constitute Mstatistical tabu
lations11 that are available, even if they are merely ad
visory in nature I see Dun·1ea v·. Golclmark, 380 NYS 2d 496, 
aff'd 54 AD 2d 446, aff'd with no opinion, 43 NY 2d 754 
(1977)]. 

However, if, for example, rating sheets identify 
raters by name or by a school, it is possible that dis
closure of those identifying details would constitute an 
"unwarranted invasion of personal privacy". In such a 
case, the statistical tabulations could De made avail
able after having deleted identifying details pursuant 
to §87(2) (b) of the Freedom of Information Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

.RJF: jm 

cc: Robert Douglas 

Sincerely, 

htt\.~ f,f N.~ 
Robert J. Yreeman 
Executive Director 
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The ensuing advisory opini on is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Pape: 

Robert Freeman has requested me to review your letter 
and enclosed materials of January 15. 

In order to assist you with your requests for person
al information under the Freedom of Information Law, I am 
enc l osing some materials ~hich I hope will be helpful. The 
attachments include: 

an explanatory pa~phlet on the Freedom of 
Information Law which may be particularly 
useful to you, for it contains sample 
letters of request an~ appeal; 

the Freedom of Information Law; and 

a pocket card for your convenience. 

Although the Committee does not have jurisdiction to 
render an opinion in the areas of concern you have identified 
on your tape recordings and in the correspondence, it is 
possible that you are unaware of a new state law, entitled 
"Sealing of Recorrls Pertaining to Treatment for Mental 
Illness" , which is found in Mental Hygiene Law, §33.14 , 
and which was enacted in 1980. I have taken the liberty 
of enclosing a copy of this new law for your review. 
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I am sorry that I was unable to return your te,lephone 
calls to this office on March 18; however, unsuccessful 
attempts to reach you were made for three days at the num
ber you left in your message. If you would like to discuss 
the issues that you raised with me, please feel free to 
call or write. 

I regret that I cannot be of greater assistance. 

BY: 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Attorney 
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The ensuin advisor o inion is based solel u on the facts 
presented in your correspon ence. 

Dear Mrs. Shuman: 

I have received your letter of February 18 and apol
ogi ze for the delay in response. 

Once again, you have indicated that a representative 
of the Clara Barton High School for Health Professions has 
indicated that the School is not permitted to transmit 
copies of records directly to former students. 

In this regard, it is reiterated that the federal 
Family Educational Rights and Privacy Act is applicable to 
any educati onal agency or institution that receives funding 
through a program administered by the United States Depart
ment of Education. Therefore, if the School in question is 
subject to the Act, the records in which you are interested 
are likely available to you. 

Although this office cannot provide direction that 
would enable you to seek a review of the denial by the 
School , it is suggested that you contact the United States 
Department of Education. Specifically, the individual at 
that Department with whom I have had numerous dealings and 
who i s extremely helpful is Ms. Patricia Ballinger. It 
is suggested that you write to her at the United States 
Department of Education, 4512 Switzer Building, Washington, 
D.C. 20202. Ms. Ballinger can be reached by telephone at 
(202)245-0233. 

C 
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l hope t hat I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: ss 

Sincerely, 

Rober t J. Freeman 
Executive Director 
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March 25, 1981 

Mr. Gerald A. Scotti 
President 
Mohawk Valley Corranunity College 
Professional Association 
1101 Sherman Dri-ve 
Utica, New York 13501 

The ensuing advisory opinion is based s·olely 1:ipon,the facts 
presented in your correspondence, 

Dear Hr. Scotti: 

I have received your letter of February 19 and apolo
gize for the delay in response. 

You have indicated that you were denied access to 
records by l1ohawk Valley Community College and its President, 
Dr. George H. Robertson. Specifically, access was denied 
with respect to records reflective of the current salary 
of the president of Mohawk Valley Community College, the 
salary of Xr. Robert Gray, a professional negotiator under 
contract with the College, as well as the final and official 
report of the 11iddle States Accreditation Team. 

In my opinion, based upon the facts that you have 
provided, the records in question are accessiDle under the 
Freedom of Information Law. 

With respect to the salaries of public officials, 
§87(3) {b) of the Freedom of Information ~aw requires that 
each agency, which includes a community college, is re
quired to maintain: 

" ••• a record setting forth the name, 
public office address, title and 
salary of every officer or employee 
of the agency ••• " 

In view of the language quoted above, it is clear that the 
CoJTununi ty College. is required to maintai-n a record •indica
ting the names, public office addres,ses, titles and sala ... 
ries of all employees, including the president of tfie in
stitution. 
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Further, while it might De contended that disclosure 
of such information might constitute an invasion of personal 
privacy, several points should De offered. First, the 
courts have consistently held that public employees enjoy 
a lesser right to privacy than members of the public gen
erally, for public employees have a greater duty to be 
accountable than any other identifiable group. Second, 
the Committee has advised and the courts have upheld the 
notion that records which are relevant to tile performance of 
a public employee's official duties are available, for dis
closure in such instances would result in a permissible a 
rather than an unwarranted invasion of personal privacy 
Isee e.g., Farrell v. Villa e Board of Trustees, 372 NYS 
2d 905 (1975 ; Gannett Co. v. County of Monroe, 59 AD 2d 
309 (1977), aff'd 45 NY 2d 954 (1978);'Montee v. State, 
406 NYS 2d 664 (Court of Claims, 1978}: and Steinmetz v. 
Board of Education, East Moriches, Sup. Ct., Suffolk Cty., 
NYLJ, October 30, 1980]. Conversely, if records concern
ing public employees are irrelevant to the performance of 
their official duties, they may be w±thhelB under §87(2) 
(b} as an unwarranted invasion of personal pr~vacy lsee 

Matter of Wool, Sup. Ct., Nassau Cty., NYLJ, Nov. 22, 1977]. 

From my• perspective, the Legislature made specific 
reference to payroll information pertaining to puelic em
ployees based upon the tacit finding that disclosure of 
such information would result in a permissible rather 
than an unwarrante6 invasion of personal privacy. As 
such, I believe that a record indicating the salary of 
the p~esident of Mohawk Valley Community College, as well 
as any other employee of the College, must De made avail
able. 

With respect to the salary of Mr. Gray, a profession
al negotiator under contract with the College, if Mr. Gray 
is employed by the College as its employee, the same con
clusion mus·t be reached as in the case of the college pres
ident. However, if he is not considere6 an employee of 
the College, the contract between Mr. Gray and the College 
in my view must be made available to any person un6er the 
Freedom of Infonnation Law. 

It is noted that the Freedom of Information Law is 
based upon a presumption of access. Stated differently, 
all records of an agency are available, except to the ex
tent that records or portions thereof fall within one or 
more grounds for denial appearing in §87(2) (a) through 
(h). Under the circumstances, I believe that once a 
contract has been signed, it is reflective of the policy 
of an agency as well as a final determination made Dy an 
agency. Moreover, I do not believe that any of the grounds 
for denial could justifiably be cited. 
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It is also important to note that in a situation in 
which a compilation of salaries and fringe :benefit data 
reflective of particular aspects of collective :bargaining 
agreements in a number of school districts as sought, such 
records were found to be available by the Court of Ap~eals the 
state'~ highest court Jsee Doolan v. BOCES, 48 NY 2d 341 ' 
(1979)]. Further, the court rejectefl the contention that 
disclos-ure of such information would 0 i1t1pair present or 
imminent contract awards or collective :bargaining nego
tiations" under §87 (2) (c} of the Freedom of Information 
Law. In my view-, based upon the language of the Court 
of Appeals' decision, a denial of the information that you 
have requested would be inconsistent with the holding in 
Doolan. 

The accreditation report is in my view also avail
able, for, in short, it does not fall within any of the 
grounds for denial listed in §87 (2). 

Lastly, the rules and regulations adopted Dy Mohawk 
Valley Community College require that an applicant for re
cords complete a "form prescribed Dy the president of 
the college iflentifying and specifyi-ng with particularity 
the records which are requested." In my· view, the regu
lations fail to comply with the direction proviaed Dy 
the Freedom of Information Law and the regulations promul
gated Dy the Committee which govern the procedural aspects 
of the Freedom of Information Law and have the force and 
effect of law. 

Section 89 (3) of the Freea.om of Information Law 
states that an agency may require that a request De made 
in writing, Out that the request make reference only to 
11 a record reasonaOly described". In view of the fore-
going, the Committee has consistently advised tltat a 
,fai_lure to complete a form prescriBed By an agency cannot 
constitute a valid Oasis for withholding or delaying 
access to records; on the contrarv, any- request made in 
writing that reasonably descriDeSthe records sought should 
suffi~e. In addition, it is clear that an applicant for a 
record need not identify the record sought with particular
ity; all that the Law requires is that a request "reasonably" 
describe the record sought. 

In order to assist the administrati~n of the Mohawk 
Valley CoI1)JTIUnity College in complying with the FreedOII). of 
Information Law, copies of this opinion, regulations and 
model regulations designed to assist agenci-es in complying 
will Be sent to John Hal"niman and President RoDertson, 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: Dr. George H. RoDertson 

Mr. John w. Harnhnan 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Neil C. c·randall 
City Clerk 
City of Hornell 
108 Broadway 
Hornell, NY 14843 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Crandall: 

As you 
February 19. 
response. 

are aware, I have received 
Please acce9t my apologies 

your letter of 
for the delay in 

You have asked for an opinion regarding access to 
the contents of a personnel file by the subject of a per
sonnel file. 

In my opinion, portions of a personnel file are 
likely accessible to the su~ject of the file, but other 
portions might justifiably be withheld. 

It is noted that the Freedom of Information Law is 
based upon a presumption of access. Stated differently, all 
records of an agency, such as the City of Hornell, are 
accessible, except those records or portions thereof that 
fall within one or more grounds for denial appearing in 
§87 (2) (a) through (h). 

From my perspective, there are but two grounds for 
denial that might be applicable. 

The first and perhaps most relevant ground for denial 
is §87(2) (g), which provides that an agency may withhold 
records that: 
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" •.• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determina
tions ..• " 

It is emphasized that the provision quoted above contains 
what in effect is a double negative. While inter-agency 
and intra-agency materials may be withheld, portions of 
such materials consisting of statistical or factual infor
mation, instructions to staff that affect the public, or 
final agency policies or determinations must be made avail
able. 

Under the circumstances, it would appear that most 
records contained within a personnel file would consist of 
"intra-agency" materials, i.e. records transmitted between 
or among officials within City government. However, to the 
extent that they contain factual information, such as test 
scores, attendance records, determinations regarding a 
particular public employee and similar information I believe 
that they would be available. On the other hand, to the 
extent that the materials are reflective of advice, recom
mendation, suggestion or impression, for instance, I believe 
that they would be deniable. 

Further, since the Law enables an agency to withhold 
"records or portions thereof" falling within one or more of 
the grounds for denial, an agency in receipt of a request is 
obliged to review the records sought in their entirety to 
determine the extent to which the grounds for denial may be 
applicable, if at all. 

The only other ground for denial which in my view 
might be applicable is §87(2) (b), which provides that an 
agency may withhold records or portions thereof when dis
closure would result in an "unwarranted invasion of personal 
9rivacy 11

• Although the subject of personnel records could 
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not i nvade his or her own privacy, it is possible that 
records contained within a per sonnel file may identify others. 
For example, i f a personnel f i le contains recommendations or 
letters of reference, it is possible that disclosure o f the 
identities of those who prepared such documentation would 
result in an unwarranted invasion of personal privacy. If 
that is the case, identifying details might be deleted from 
such records in order to protect privacy; if the deletion 
of identifying details would not protect the identities of 
those individuals, the records might be withheld in their 
entirety. 

Further, as we discussed, t here are often provisions 
within co l lecti ve bargaining agreements that permit public 
employees to inspect and copy virtually the entire contents 
of their personnel files. In such cases, the collective 
bargaining agreements would likely provide rights in excess 
of those granted by the Freedom of Information Law. It is 
suggested that when responding to requests for personnel 
records that any existing collective bargaining agreements 
be reviewed to determine whether those agreements provide 
rights of access in addition to those granted under the 
Freedom of Information Law. 

Lastly, I realize that you withheld a response in 
order to obtain the advice of this office. However, it is 
important to point out that the Freedom of Information Law 
prescribes time limits for response to requests. Specifically, 
§89(3) of the Freedom of Information Law and §1401.5 of the 
Committee's regulations provide that an agency must respond 
to a request within five business of the receipt of a request. 
The response can take one of three forms. It can grant 
access, deny access, and if so, the denial should be in 
writing stating the reasons, or the receipt of a request may 
be acknowledged in writing if more than five days is necessary 
to review or locate the records and determine rights of 
access. When the receipt of the request is acknowledged 
within five business days, the agency has ten additional 
days to grant or deny access. Further, if no response is 
given within five business days of receipt of a request or 
within ten days of the acknowledgment of the receipt of a 
request, the request is considered 11constructivelyn denied 
[see regulations, §l401.7(b)]. 



Neil C. Crandall 
March 26, 1981 
Page -4-

In my view, a failure to respond within the desig
nated time limits results in a denial of access that may be 
appealed to the head of the agency or whomever is designated 
to determine appeals. That person or body has seven busi
ness days from the receipt of an appeal to render a deter
mination. In addition, copies of appeals and the determin
ations that follow must be sent to the committee [see 
Freedom of Information Law, §89 (4) (a) J. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, the regulations and an explana
tory pamphlet that may be useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me, 

RJF:ss 

Enclosures 

cc: Philip Prunoske 

Sincerely, 

Robert J. Freeman 
Executive Director 
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March 26, 1981 

William A. Gilchrist 
Commissioner of Personnel 
Department of Personnel 
Orange County Government Center 
Goshen, New York 10924 

The ensuinS a<lvisory opinion is based solely upon the facts 
presented 1n your correspondence. 

Dear Mr. Gilchrist: 

I have received your letter of February 19 and 
apologize for the delay in response. 

You have asked whether the County is obligated to 
disclose the home address of an employee, first, when an 
attorney's office requests the home address to serve legal 
papers and, second, when you are "required to furnish full 
personnel information via a court order". 

It is noted at the outset that, as a general rule, 
it is the Committee's view that the home address of a pub
lic employee need not be disclosed under the Freedom of 
Information Law. 

I direct your attention initially to §87(3) (b) of 
the Freedom of Information Law, which states that each 
agency shall maintain: 

• ••• a record setting forth the 
name, public office address, 
title and salary of every offi
cer or employee of the agency ••• " 

It is emphasized that the language quoted above represents 
a change from the analagous language in the Freedom of 
Information Law as originally enacted in 1974. Under that 
statute, the payroll record provision required that an 
agency make available a listing by name, address, title 
and salary; no indication of which address, home or 
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or business, was specified. Several agencies that had 
disclosed home addresses contended that public employees 
were contacted and in some instances harassed at their 
homes due to the disclosure of home addresses. Consequently, 
one among a series of amendments recommended by the Com-
mittee that became effective on January 1, 1978, involved a 
clarification to t~e effect that the payroll lis~ing should 
make reference to the public office address of public employees. 

Moreover, §87(2) (b) of the Freedom of Information Law 
provides that an agency may withhold records or portions 
thereof when disclosure would result in an "unwarranted 
invasion of personal privacy". Several points should be 
offered with respect to the privacy of public employees. 
First, the courts have found that public employees enjoy 
a lesser degree of privacy than members of the public 
generally, for public employees have a duty to be more 
accountable than any other identifiable group. Second, the 
Committee has advised and the courts have upheld the notion 
that records that are relevant to the performance of a pub
lic employee's official duties are available, for disclosure 
in such cases would result in a permissible rather than an 
unwar~anted invasion of personal privacy [see e.g., Farrell 
v. Village Board of Trustees, 372 NYS 2d 905, (1975); 
Gannett Co. v. Count of Monroe, 59 AD 2d 309 (1977); aff'd 
4 NY 2d 954 (1978 i Montes v. State, 406 NYS 2d 664 (Court 
of Claims, 1978); Steinmetz v. Board of Education, East 
Moriches, Sup. Ct., Suffolk Cty., NYLJ, October 30, 1980]. 
Conversely, it has been advised by the Committee and held 
judicially that records pertaining to public employees that 
are irrelevant to the performance of their official duties 
may be withheld on the ground that disclosure would result 
in an unwarranted invasion of personal privacy [see e.g., 
Matter of Wool, Sup. Ct., Nassau Cty., NYLJ, Nov. 22, 
1977. --

From my perspective, the home address generally has 
no relevance to the performance of the official duties of a 
public employee. Therefore, it is my view that a record 
indicating the home address of a public employee may be 
withheld under the Freedom of Information Law on the ground 
that disclosure would constitute an "unwarranted invasion 
of personal privacy". 
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Based upon the foregoing, with respect to your first 
question, I do not believe that you would be required to 
disclose the home address of a public employee employed by 
the County to an attorney seeking to serve legal papers. 

However, with respect to the second situation that 
you described concerning a court order, I believe that you 
have no choice but to comply with a court order. As you 
are aware, a failure to comply with a court order may result 
in a charge of contempt. Further, in a situation in which a 
court order is issued, such a situation would not be con
sidered an inquiry made under the Freedom of Information Law, 
but rather a direction given by a court. 

Lastly, enclosed is a copy of the advisory opinion 
that you requested in your letter. 

any 
I hope that I have been of some assistance, Should 

further questions arise, please feel free to contact me. 

RJF:ss 

Enclosures 

Sincerely, 

~(J.~ 
Robert J. Freeman 
Executive Director 
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March 27, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. McPhillips: 

I have received your letter of February 23 an<l apol
ogize for the delay in response. 

As the legal representative of the Board of Education 
of the Schuylerville Central School District, you have 
requeste<l an a<lvisory opinion regar<linq the receipt of "a 
special request for certain information". Specifically, a 
member of the news media has requeste<l a copy of the min
utes of an executive session held by the Board on February 
12, 1981. During the executive session, a grievance hearing 
was conc'l.ucted pursuant to the terms of a collective bar
qaining agreement between the District and its Teachers' 
Association. You have contended that the information in 
question might result in a grievance alleging a breach of 
non-compliance with the terms of the existing contract. 

First, although I am unfamiliar with the specific 
terms of the contract between the Teachers' Association and 
the District, you have intimated that the contract may con
tain provisions that require that certain records be with
held. If that is the case, the contract is in mv view void 
to the extent that it conflicts with or in any way abridges 
rights of access granted by the Freedom of Information Law. 
Very simply, I do not believe that the District an<l a public 
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employee union have the capacity to engage in an agreement 
that conflicts with a statute passed by the State Legislature 
and signed by ·the Governor. 

Second, it is emphasized that the Freedom of Information 
Law is permissive. Stated differently, the Law generally 
states that certain categories of records may be withheld; 
nowhere in the Law does it state that such records must be 
withheld. The only instance in which records must bewith
held would involve a situation in which the records are 
specifically exempted from disclosure by statute under 
§87 (2) (a). For example, in the context of school district 
records, the federal Family Educational Rights and Privacy 
Act requires that education records identifiable to a par
ticular student or students be kept confidential with re
spect to all but the parents of students under the age of 
eighteen. As such, a school district would be precluded 
from disclosing education records, unless the disclosures 
are made in accordance with the specific provisions of the 
act. Otherw1se, even if a ground for denial might be appli
cable, an agency, such as a school district, would not be 
compelled to withhold, if, for example, it is determined 
that disclosure would be in the public interest. 

Third, it is unclear whether minutes were required 
to have heen kept or even whether they should have been 
kept. You wrote that a grievance hearing was conducted 
during an executive session. In this regard, it is not 
entirely clear whether a hearing constitutes a "meeting" 
in all cases. For instance, as you are aware, §103(1) of 
the Open Meetings Law exempts from the provisions of the 
Law quasi-judicial proceedings. I have no knowledge as to 
whether the hearing in question could have been considered 
quasi-judicial. If it was quasi-judicial, it would fall 
outside the scope of the Open Meetings Law and the general 
requirements of the Open Meetings Law would not have been 
applicable. 

Further, it is questionable whether action ~ay be 
taken by a board of education during an executive session. 

With regard to minutes of executive session, §101(2) 
of the Open Meetings Law requires that: 
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"minutes shall be taken at executive 
sessions of any action that is taken 
by .formal vote which shall consist of 
a record or summary of the final deter
mination of such action, and the date 
and vote thereon ••• " 

As I read §101 (2), minutes of executive session must be com
piled only when action is taken in executive session. 

As such, public bodies may generally vote during a 
properly convened executive session, except in situations 
in which the vote concerns an appropriation of public 
monies. However, school boards must in my view vote in 
public in all instances, except when a vote is taken pur
suant to §3020-a of the Education Law concerning tenure. 

Section 105(2) of the Open Meetings Law states that: 

"[A]ny provision of general, special 
or local law ..• less restrictive with 
respect to public access than this 
article shall not be deemed super-
seded hereby." 

In this regard, §1708(3) of the Education Law, which per
tains to regular meetings of school boards, states that: 

"[T]he meetings of all such boards 
shall be open to the public but the 
said boards may hold executive 
sessions, at which sessions only 
the members of such boards or the 
persons invited shall be present". 

While the provision quoted above does not state specifically 
that school boards must vote publicly, case law has held 
that: 

" .•• an executive session of a board 
of education is available only for 
purposes of discussion and that all 
formal, official action of the board 
must be taken in general session open 
to the public" [Kursch et al v. Bo'ard 
of Education, Union Free School District 
#1, Town of North Hempstead, Nassau 
County, 7 AD 

0

2d 922 (1959)]. 
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Moreover, in a more recent decision construing subdivision 
(3) of §1708 of the Education Law, the Appellate Division 
invalidated action taken by a school board during an execu
tive session [United Teachers of Northport v. Northport 
Union Free School District, 50 AD 2d 897 (1975)]. Conse
quently, accorning to judicial interpretations of the Edu
cation Law, §1708(3), school boards may taJr.e action only 
during meetings open to the public. 

Since §1708(3) of the Fducation Law is "less restric
tive with respect to public access" than the Open Meetings 
Law, its effect is preserved. Therefore, in my view, school 
boards can act only during an open meeting. 

Fourth, from my perspective, whether or not minutes 
were required to have been kept is not determinative of 
issues regarding rights of access. Here I direct your atten
tion to §86(4) of the Freedom of Information Law, which 
defines "record" to include: 

" ... any information kept, held, 
filed, produced or reproduced by, 
with or for an agency or the state 
legislature, in any physical form 
whatsoever including, but not limited 
to, reports, statements, examinations, 
memoranda, opinions, folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, computer 
tapes or discs, rules, regulations or 
codes". 

In view of the breadth of the definition quoted above, any 
records prepared by or in possession of the District would 
fall within the scope of rights of access granted by the 
Freeaom of Information Law. Consequently, whether the 
records in question may be characterized as minutes or 
other types of documents is in my view of no moment; they 
are in any case subject to the Freedom of Information Law. 

Fifth, the Freedom of Information Law is hased upon 
a presumption of access. Stated differently, all records 
of an agency are available, except those records or por
tions thereof that fall within one or more grounds for 
denial appearing in §87 (2) (a) through (h). 
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In view of the foregoing, the question is whether the 
records fall within any of the grounds for denial. If, for 
example, a determination was ma0.e regarding the grievance, 
I believe that it would be available. Section 87(2) (g) of 
the Law states that an agency may withhold records that: 

" •.• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations •.. 11 

The langu~ge quoted above contains what in effect is a 
double negative, While inter-agency and intra-agency mater
ials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to 
staff that affect the public, or final agency policies or 
determinations must be made available. Based upon the 
foregoing, if the records in question contain statistical 
or factual information, instructions to staff that affect 
the public, or final statements of policy or determinations, 
they must in my view be made available. 

The other ground for denial that might be applicable 
is §87(2) (c), which provides that an agency may withhold 
records or portions thereof when disclosure would "impair 
present or imminent contract awards or collective bargain
ing negotiations." Based upon the facts that you have 
provided, it does not appear that the records would have 
an effect upon present or imminent collective bargaining 
negotiations. 

Further, it is noted that in United Federation of 
Teachers v. New York Cit Health and Hos 1tals Cor oration 
[428 YS 2d 823 (1980)], a court granted access to some 
1,500 grievances and decisions rendered on grievances 
signed by nurses represented by a competing union. In 
addition, the agency could not meet its burden or proving 
that disclosure would impair imminent contract awatds or 
collective bargaining negotiations. 
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I hope that I have been of some assistance. Should 
any further questions arise, ~lease feel free to contact 
me. 

RJF:ss 

Sincerely, 

~;(ts.t~ 
Robert J. Freeman 
Executive Director 
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March 27, 1981 

Ms. Theresa D'Antonio 

-The ensuing advisory opinion is oased solely upon the facts 
presented in your correspondence. 

Dear Ms. D1Antonio: 

I have received your letter of February 19 as well 
as the correspondence attached to it. 

Your inquiry describes a situation in which you re
quested records on February 2 and have not received a re
sponse as of the date of your letter. 

With respect to the time limits for response to 
requests, §89(3) of the Freedom of Information Law and 
§1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business 
days of the receipt of a request. The response can take 
one or three forms. It can grant access, deny access, 
and if so, the denial should be in writing stating the 
reasons, or tne receipt of a reques·t may be acknowledged 
in writing if more than five days is necessary to review 
or locate the records and determine rights of access. 
When the receipt of the request is acknowledged within 
five business days, the agency has ten additional days 
to grant or deny access. Further, if no response is 
given within five business days of receipt of a request 
or within ten days of the acknowledgment of the receipt 
of a request, the request is considered. "constructivelyn 
denied Isee regulations, §1401.7(0)]. 

In my view, a failure to respond. within the destg
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That person or body has 
seven busi-ness days from the receipt of an appeal to ren
der a determination. In addition, copies of appeals and 
the determinations that follow must be sent to the com
mittee Isee Freedom of Inforfflation Law, §89(41 (al]. 
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It is also noted that §89('3) of tlie Law states that 
an agency may require that a request be•ffiaoe in writing 
in which the records sought are "reasonably described". 
However, Sl401.S(a1 of the regulations promulgated by the 
Committee, which goven the procedural aspects of the 
Freedom of Information Law and have the force and effect 
of law, states that: 

"IA]n agency may require that a re
quest be ltlade in writing or may make 
records available upon oral request." 

As such, while an agency may require that a request be made 
in writing, it may accept oral requests. If the practice 
is to accept oral request3, I believe tfiat the time liniits 
for response described in the preceding paragraphs would 
be applicable. 

Enclosed for your consideration are copies· of the 
Freedom of Information Law, the regulations and an ex
planatory pamphlet that may be useful to you. 

The same inforroation will be sent to the Board of 
Trustees of the Village of Piermont. 

I nope that I have been of some ass.:t-stance·. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

cc: Board of Trustees 

Rohert J. F·reeman 
Executive Dtrector 
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March 27, 1981 

Carol Myers ....... 
The ensuin an.visor ooinion is based sole! u on the facts 
presente in your correspondence. 

Dear Ms. Myers: 

I have received your letter of March 25 today in 
which you requested "backup material" regarding your right 
to obtain your daughter's school records and grades. 

In this regard, enclosen is a copy of the rules and 
regulations promulgated by the then United States Department 
of Health, Ed.ucation and welfare (now the Department of 
Education) under the Fa~ily Educational Rights and Privacy 
Act. In brief, the Act states th.at all "ed.ucation records 11 

in possession of an educational institution pertaining to 
a particular stua.ent under the age of eighteen are available 
to the parents of the student. In addition, the records 
are confinential with respect to all but the parents, unless 
the parents waive confidenticdity. 

In regard to your capacity to tape record a meeting 
between yourself and school officials, it is suggested that 
you request to use a tape recorder, or at least inform 
School District officials of your intent to use a t ape 
recorder. 

It is noted that §250.00 of t he Penal Law defines 
"mechanical overhearing of a conversation11 to mean: 

11
, •• the intentional overhearing or 

recording of a conversation or d.is
cussion, without the consent of at 
least one party thereto, by a person 
not present thereat, by means of any 
instrument, device or equiplT'.ent. 11 
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In view of the foregoing, I believe that if you use a tape 
recorder, you have essentially given consent and that, 
therefore, the use of a tape recorder would not constitute 
a violation of any law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF: ss 

Enclosures 

Sincerely, 

f '1 ,1 I 
' /'\.I··'-------------

Robert J. Freeman 
Executive Director 
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Thomas 

Th e ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Gary: 

I have finally received your correspondence. As we 
discussed during our telephone conve r.s ation, although I 
received several copies of cor respondence from you in 
October, I never received with that corr espondence your 
cover letter in which you requested. assista.nce. Tha.t 
letter, which is dat ed October 25, was received hy this 
office on March 26, 1981. 

It appears that, havinq directed a req uest to the 
Town of Parishville in July of 1980, you have not yet re
ceived the records in which you are interested. It is 
noted, however, that, by letter dated July 30, Supervisor 
Wilson granted you the o pportunity to inspect the record s 
during the regular business hours of the Town, 9:00 a.m. 
through 3:00 p,m., Monday through Friday, at his off i ce. 
Based upon the response from the Town Supervisor, I am 
not sure of the reason for the controversy. 

From my perspective, although the Freedom of Informa
tion Law requires that an agency make accessible records 
avai l able on request, there i s no requirement that an 
agency, such as a town, deliver r ecords to an applicant. 
The responsibility of an agenc y under Sl401.4 (a) of t he 
regulations promulgated by the Commit t ee is to "accept 
requests for public acces s to records and produce records 
during all hours they are regularly open for business". If 
an applicant ' s schedule is i nconsistent with the regular 
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business hours of an agency, I believe that there are 
two options that the applicant may follow. First, the 
applicant might alter his or her own schedule to visit the 
agency's office during the agency's regular business hours. 
In the alternative, if a request is granted, the records 
should be copied anr mailed to the applicant upon payment 
of the requisite fees for photocopying as well as postage. 
In short, an agency is not required to alter its regular 
husiness hours to accommonate the schedule of a particular 
applicant. 

I agree that it might he appropriate for the Town of 
Parishville to review its existing procedures in an effort 
to update them in conjunction with the provisions of the 
amended Freedom of Information Law, effective January 1, 
1978, and the regulations promulgated thereunder by the 
Committee. Enclosed for yourself and the Town Supervisor 
are copies of the Freedom of Information Law, regulations 
promulgated by the Committee, which govern the procedural 
aspects of the Freedom of Information Law, and model regu
lations designed to assist government in complying with the 
Committee's regulations. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

cc: Dean Wilson 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Anthony J. Lomio 
Box 51 
79-A-2461 
Comstock, NY 12821 

March 30, 1981 

The ensuins advisocy 012inion is based solel:y: upon,.the facts 
presented in your correspon,dence. 

Dear Mr. Londo:: 

I have received your letters of February 20 and 
March 20 and the materials attached to them. Please 
accept :my apologies for the delay in response. 

Your inquiry concerns your unsuccessful attempts 
in gaining access to various records relating to your 
arrest and conviction. Although you have apparently 
followed the advice given by the Committee on October 
6, 1980, you have encountered difficulties in obtaining 
this information from several local and state agencies. 

I would like to offer the f9llowing observations. 

First, as stated in our earlier correspondence, the 
Freedom of Information Law is not applica~le to the courts 
or court records. However, some of the recoras that you 
are seeking are likely available under §255 of the J~di
ciary Law. It is suggested that yon renew your requests 
to the courts and that you provide as much identifying 
information as possible, including,for example, dates, 
file designations,index and docket numbers,·etc. 

Second, as indicated in the previous letter, the 
Freedom of Information Law is applicable to agencies,in
cluding the offices of distric-t.t, attorney and the state 
police. 
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With respect to the time limits for response to 
requests, §89(3) of the Freedom of Information Law and 
§1401.5 of the Cormnittee's regulations provid.e that an 
agency must respond to a request within five DUsiness 
days of the receipt of a request. The response can take 
one of three forms. It can grant access, deny access, 
and if so, the denial should be in writing stating the 
reasons, or the receipt of a request may De acknowledged 
in writing if more than five days is necessary to review 
or locate the records and determine rights of access. 
When the receipt of the request is acknowledged within 
five business days, the agency has ten additional days 
to g_rant or d.eny access. Further, if no response is 
given within five business days of receipt of a request 
or within ten days of the acknowledgment of the receipt 
of a request, the request is considered "constructively" 
denied Jsee regulati--ons, §1401.7(b)J. 

In my view, a failure to respond within the desig
nated time limits results in a d.enial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That person or Dody has seven 
business· days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and. the 
determinations that follow must De sent to the Cormnittee 
I see ·Freedom of Information Law, §89 (4} (arJ. 

Third, if you are unsuccessful after having ex
hausted the appeal procedure described above, you may 
seek judicial review of the agency's final denial by 
initiating a proceeding under Article 78 of the Civil 
Practice Law and Rules. When an agency denies access to 
records, it has the Durden of proving that the record 
sought falls within one or more of the exceptions listed 
in §87(2) of the Freedom of Information Law. Strict 
attention should be given to the thirty day statute of 
limitation period of §89(4) (a), otherwise the Freedom of 
Information Law request procedure must be initiated again. 

Further, as you have indicated in y011r correspon
dence, particular criminal and incarceration records may 
be available pursuant to statutes other than the Freedom 
of Information Law. Specifically, one letter you re
ceived from the Orange county Sheriff's Department states 
that the photocopies of jail records are available only 
Py court order. Section 500-f of the Correction Law 
requires that daily records of the commitments and dis~ 
charges of all prisoners constitute public records that 
must be kept on file permanently. In addition, case law 
has held that where a record is accessiBle to the public, 
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there is also a concomitant right to copy Is~e 
In re Becker, 200 AD 178, 192 NYS 754 (1922)], 
fore, if records are available for inspection, 
shoulB De proauced upon request and payment of 
quisite fees for photocopying. 

e.g. , 
There

copies 
the re-

Fourth, you may Oe unaware of the rule8 and regu
lations promulgated pursuant to the Correction Law, §29 
(2), which set forth the procedure Dy which a person may 
request criminal history records compiled ~y the New York 
State Division of Criminal Justice Services. Further, 
the Department of Correctional Services 1naintains inmate 
records, which include some of the information you have 
been unable to OOtain elsewhere. In parti~ular, §5.20, 
"Examination of inmate record by suBject or his· attorney", 
may Be of interest to you, and I have enclosed a copy for 
your review. 

Lastly, it is emphasized that some of the records 
you are seeking may Be confidential Dy statute. For 
example, minutes of grand jury proceeaings are confiaen
tial without a court order Isee Criminal Procedure Law, 
§190,25), 

I hope that I have Deen of some assistance. Should 
any further questions arise, please feel free to contact me. 

PPB:RJF: jm 

cc: James s. Granan 
Keith J. :McLean 

Sincerely, 

ROBERT J. '.FREEMAN 
Executive Director 

O~,ur ~.,.-,':"'~~':!-' 
BY Pamela Petrie Baldasaro 

Attorney 
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John Rafferty, Chief 
Investigations Division 
U.S. Office of Personnel Management 
Eastern Region 
·federal Building 
26 Federal Plaza 
New York, New York 10007 

~he ensuing advisory opinion is based s¢lely ~pon the facts 
presented in your correspondence. 

Dear Mr. Rafferty: 

As you are aware, I have received your letters of 
February 23 and March 12. Please accept my apologies for 
the delay in response. 

As Chief of the Investigations Dd..-rvision of the 
United States Office of Personnel Management (OPM), you 
have raised questions regarding the denial of criminal 
history information in possession of the New York State 
Division of C:riminal Justice Services (DCJS) tnat has 
been requested by the OPM. 

It is noted at the outset that you requested 
criminal history information from DCJS through this 
office. In this regard, please be advised tliat the 
committee on Public Access to Records has the authority 
only to advise with respect to the Freedom of Information 
Law; although the courts have cited the committee's opin
ions witn increasing frequency, the Committee has no 
authority to compel an agency to comply with the Law. 

In ter;ms of background, you wrote that: 

"IT]he OPM is charged with the respon
sibility for conducting investigations 
concerning the (1) basic fitness, and 
(2) clearance for access to classified 
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or specially restricted information 
and material of applicants and em
ployees in the Federal a·ervice, and 
of Federal contractor employees work
ing in positions hav-ing an i'mpact on 
the national security. The OPM also 
investigates persons suspected of 
violating Federal laws, regulations, 
and rules administed by the OP:M.. 

11The investigations program. Of the OPM 
is an authorized law enforcement acti
vity9 Criminal history infot"tnatton from 
State and Local iaw enforcement author
ities is vital to each investigation con
ducted by the OPM, because of the need 
to establish whether the indi'Viduals 
being investigated are honest and law 
abiding as required by the statutes and 
Presidential Executive orders under 
which we conduct our investigations. 

''One of our primary authorities for con
ductin~ investigations is Presidential 
Executive Order 10450, as amende<l, 
which requires that each of our investi
gations include inquiries to Local law 
enforcment authorities~ E.O. 10450 
also estaOlishes a standard for ~aktng 
security determinations wh±ch refer to 
criminal conduct." 

Further, you recently sent a pamphlet entitled 
11 The U.S. Office of Personnal Management: An Authorized 
User of State and Local Criminal History Informationrt 
(U.S. Government Printing Office: 1981- 720-035/5415), 
which details the OPM's program regarding the use of 
state and local criminal history ±nformation. 

You a1so transmitted a copy of a response to your 
inquiry by Adam F. D'Alessandro, Deputy Commissioner of 
OCJS. Mr. D'Alessandro wrote in relevant-part: 

" ••• that budgetary constraints dictated 
a policy of ensuring that we satisfied 
our s·tatuto:cy responsibilities first 
and th.at we undertooR: only those addi
tional ta$ks permitted by availab1e re
sources~ In that regard the only non-
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statutory tasks that we are in a posi
tion to provide is to as-s±st non-New 
York State criminal justice agencies 
in the conduct of criminal investiga
tions~ Even that service deleteriously 
impacts our ability to carry out our 
primary responsibilities. 

"We define criminal investigation as 
that investigation which is carried 
out as the result of a crime having 
been zeported to a law enforcement 
agency, We do not consider the invest
igation of an applicant for employment 
to be a cri1ninal investigation6 
Accordingly, I regret to inform you 
that we are unable at the present time 
to accede to your request for access to 
our files." 

In my opinion, the criminal history information in 
which you are interested is available ±n great measure, 
if not in toto . 

It is emphasized that the Freedom of Information 
Law is based upon a presumption of access. Stated differ
ently, all records of an ageney, such as OCJS, are accessi
ble, except to the extent that records or portions thereof 
fall within one or more grounds for denial appearing in 
S87 (;!} (a) through (h) (see attached). 

From my perspective, there are three grounds for 
denial that are relevant to your inquiry~ However, in my 
view, only one ground fOI' denial might justifiably be 
cited as a basis for withholding~ 

One ground for denial of possible relevance is 
§87 {2) {g). That provision states that an agency may 
withhold records that; 

11are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual taDU~ 
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or ae
terminations. ~. 11 
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The language quoted above contains what in effect is a 
double negative, Although inter-agency and intra-agency 
materials 10.ay be withheld, portions of s~ch -materials 
consisting of statistical or factual informati·on, instruc
tions to staff that affeot the public, or final agency 
pc,,licy or determinations must be made availaB"le, 

Under the circumstances, although ori1ninal history 
infol.'l'llatton mlght p:roperly be characterized as "intra-agencyt1 

material, it consists solely of factual information. Con
sequently, I Clo not believe that §87 (2). (g) coul<! lle cited 
as a basis for withholding. 

A s·econd gro11nd for denial of possible relevance 
is §87 (2l (e), which states that an agency may withnolli 
records or pO'.l'.'tions thereof that: 

"are campiled for law enforcement 
purposes and which, if diselosed, 
would: 

f. lnterfere with law enforcment 
investigations or jufli~ial p,roceeB
ings; 

ii~ deprive a person of a right to 
a fair trial or i:npartial aflju(Ueationf 

iii. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation: or 

iv. reveal criminal investigative tech
niques or procedures, except routine 
techniques and procedures. 11 

The areas of denial envisioned in su~paragrapfis {i) 
through (iv) of §87 (2) (e) are baaed largely upon poten~ 
tially harmful effects of disclosure. From my perspec
tive, it is unlikely tfiat disclosu-re of criminal history 
informati-on to OPM woul~ interfere with a- law enfo-rce
mertt investi'gation, deprive a person of a ri'ght to a 
fair trial, identify a confidential sou-rce, or reveal 
non-routine criminal investigative techniques or oro
cedures. Consequently, I do not believe that §87 (2l (e} 
could be cited to justify a denial of access to the 
criminal history information sought by OPM. 
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Moreover, in judicial determinations rendered 
under both the original Freedom of Information Law and 
the extant statute, which became effecti~e on January 
1, 1978, it has been held that the 11 law enfoxcement pur
poses" exception 1nay be cited only be a criminal law 
enforcement agency 1see e.g., Youn~ v~ ToW'!rof Huntin9ton, 
388 NYS 2d 978 (1976) 1 and Broug!\ton v. Lewfa, Sup. Ct., 
Al~any Cty., (1978)1. In my view, alt!\ough DCJS provides 
services to criminal law enforcement agencie5, it is not 
itself a criminal law enforcement agency for tt does not 
investigate under or otherwise enforce the cr±mi'1"1.al laws. 
Consequently, it fs questionable whether DCJS could rely 
upon S87 (2) rel as a oasis for wit!ll'!olding. 

•rhe third relevant ground for denial is §87 (2) (b}, 
which states that an agency may withhold reco~ds or por
tion& thereof when disclosure would result in "an unwarranted 
±nyasion of personal privacy." 

In the past, i:t has been advised by this office 
that certain elements of the criminal history information 
maintained by DCJS must be made available to the public 
under the Freedom of Information Law. For instance, it 
has been contended Dy this office that convicti~n data 
mu&t be made available to any person, and not only to 
cr±minal law enfo~cement agencies, tor records of con
yicti~n are accessible from the courts that maintain 
possession of such records~ If the conviction data is 
available as of right from a court, it is difficult to 
envision a rationale for withholding the same infei.rmation 
when it is in tne possession of a second gave,rnment office, 
Le., DCJS. 

With respect to arrest data, I believe that there 
may be significant privacy considerations. For e.xample, 
if an individual has been arrested nut not convicted, 
disclosure of a record of arrest might cause hardship 
to the subject of the recordw Consequently, perhaps 
d±sclosure would result in an unwarranted invasion of 
personal privacy6 Further, records pertaining to charges 
that have been dismissed in favor of an accused are often 
sealed under §160.50 of the Criminal Procedure Law~ 

Assuming that the criminal history information 
that you are seeki-ng has not been sealed, ,i:t is in my 
view subject to right~ of access granted by the Freedom 
of Information Law in all respects. As intimated earlier, 
I believe that all conviction data is accessible, for 
the same informat±on must be made available by courts 
that have posaession of conviction records. With respect 
to arrest data, ass,uming that it ex±sts, it m.iglit be 
available or denial depending upon privacy considerations~ 
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It is noted that the functions·, powers and duties 
of DCJS are des-criOed in §837 of tB.e Executive Law-. From 
my perspective, nothing in the Executive Law gives DCJS 
the capacity to deny access to all of it~ criminal history 
information. Section 837 C8J of tlie Executive Law states 
that the Division shall have the power to: 

"IA] dopt appropriate measures to 
assure the security and privacy 
of identi·fication and information 
data ••• " 

The language quoted above does not, in 1fly view, enable 
DCJS to withhold all criminal his·tory information. More
over, the language of §837(8) could not in my opinion be 
characterized as a statutory exemption from dis-closure. 
While a review of the regulations promulgated by DCJS 
indicates that certain aspects of the regulations desig
nate particular state and local government agencies that 
may recei-ye criminal history information, tlios·e regulations 
do not in my ·view- legally restrict access to criminal 
hist~ry information that may De requested Py others. In 
addition, if regulations effectively hnpos-e a restriction 
upon access, I Deli-eve that they would be void to the 
extent that they conflict with rights of access granted 
by statutes, such as the Freedom of Information Law, As 
a general rule, in the abs€nce of a specifi~ statutory 
exemption precluding disclosure, regulati'ons cannot i·n 
my yiew abridge or in anyway diminish ri'ghts· g-ranted Dy 
a statute Jsee e.g., ·z-uckerman v.·NYS-Boa-Jrd,of-Parole, 
385 NYS 21l 811, 53 AD 21! 405]. 

It is important to point out that.the regulations 
establis-lled by DCJS impose a fee of a 1t1aximurn of ten 
dollars for the search and production of cri'minal history 
information. Under the circumstances and assuming that 
at least portions of the information in which you are 
interested are available, I believe that DCJS may as·sess 
a fee of ten dollars as prescribed by its regulations, 

I would like to offer two comments with regard 
to the statements- made in the letter addres-sed to you 
by Deputy Commissioner D'Alessandro. FiTst, it is in
ferred that it is not the statutory respons-ibili ty of 
DCJS to :respond to requests such as yours, for requests 
are honored only with res·pect to des-i-gnated s-tate and 
local goyernment agencies. In this· regard, -under tfte 
provisions of the Freedom of Information Law, I believe 
that DCJS has the statutory respons·iOility to respond to 
all requests, whether or not the records- are available, 
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Second, it has been contended in the past that a 
shortage of manpower or funds can enable an agency to es
cape its responsibilities under the Freedom of Information 
Law. However, such arguments have been rejected. As 
stated in United Federation of Teachers v. New York Cit 
Health and Hospitals Corporation 428 NYS 2d 823 Cl9 0) , 
a shortage of manpower to comply with a request is no de
fense for a denial of access, for a denial on that basis 
would "thwart the very purpose of the Freedom of Informa
tion Law". 

Lastly, your correspondence as well as a Brochure 
that you transmitted to this office indicate that OPM 
requests criminal history information to conduct "personal 
security investigations" pursuant to acts of Congress, a 
presidential executive order, and federal agency regula
tions. The pamphlet also states· that OPM uses the infor
mation based upon the direction given in LEM regulations 
and the federal Privacy ACt. Therefore, while I can appre
ciate the interest in the protection of privacy expressed 
by DCJS, it would appear that OPM s-eeks to use criminal 
history information in a manner cons-is tent with any guide
lines, rules- or statutes under which DCJS performs it 
duties. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

cc: Commissioner Rogers 

Since~ely, 

~~)t,) 
Robert .J. 
Executive 

Deputy Commissioner D'Alessandro 
Robert Schlanger, Counsel 

Freeman 
Director 
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March 30, 1981 

Mr. Joseph R. Jones 

The ensuing advisory opinion is based solely upon the facts 
presented in your corresfondence. 

Dear Mr. Jones: 

I have received your request for records tonay. 
Please note that the delay in receipt of your lette.r was 
due apparently to transmission of your letter initially 
to the State Department of Civi l Service. 

Please be advised that the Committee on Public Access 
to Records is responsible for advising with respect to the 
Freedom of Information Law; it does not have possession of 
records generally, such as those in which you are interested, 
nor does it have the authority to compel agencies to comply 
with the Freedom of Information Law. 

Since you are intereste<l in obtaining materials rela
tive to a civil service examination given to New York City 
police officers, it is suggested that you direct your requests 
to the State Department of Civil Service and the New York 
City Department of Personnel. In the case of the Department 
of Personnel, you shoulcl. address your letter to the Records 
Access Officer, New York City Department of Personnel, 220 
Church Street, New York, NY 10013. 

It is noted that the Freedom of Information Law 
requires that an applicant "reasonably describe" the records 
in which he or she is interested. Therefore, it is suggested 
that you provide as much specificity as possible when you 
make your request and attempt to include, for example, dates 
of examinations, types of examinations, and similar infor
mation that will help the agency in locating the records 
in which you ar.e interested. 
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Enclosed for your consideration are copies of the 
Freedom of Information Law, regulations promulgated by the 
Committee that govern the procedural implementation of the 
Law, and an explanatory pamphlet on the subject. The pam
phlet may be particularly useful to you, for it contains 
sample letters of request and appeal. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

~~1~tJ 
Robert J. Freeman 
Executive Director 
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The ensuing advisory opi ni on is based solely upon the facts 
presented in your corr espondence. 

Dear Mr. Peale: 

I am i n r eceipt of your letter of February 26 and 
apologize for the del ay in response. 

You have raised questions concerning the contents 
of your pre-sentence investigation report, and have re
quested the Committee's advice as to the best method of 
obtaining access to the report. 

The Criminal Procedure Law, §390.50(1) (see attached) 
states in relevant part that "Any pre-sentence report or 
memorandum submitted to the court pursuant to this article ••. 
in connecti on wi th the question of sentence is confident ial 
and may not be made available t o any person or public or 
private agency except where specifically required or per
mitted by statute or upon specific authorization of the 
court" (emphasis added). 

Additional research into the rules and regulations of 
the Department of Correctional Services indicates that in
mate records compil ed by the Department may include the 
pre-sentence report as defined by the Criminal Procedure 
Law, §390.30 (see attached). Further, §5.20 of the regu
lations permits examination of inmate records by the subj ect 
of the records or his or her attorney. However, §5.23, 
entitled "Confidential Records and Data", prohibits the 
release of information which is confidential pursuant to 
some other provision of law and permits the rel ease of such 
information only in accordance with the specific law govern
ing access to such records. 
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Under the circumstances, §400.10 of the Criminal 
Procedure Law (see attached) would appear to be applicable. 
That provision, in brief, states that a pre-sentence confer
ence may be held in an open court or in chamber in order to 
"resolve any discrepancies between the pre-sentence report, 
or other information the court has received, and the defen
dant's pre-sentence memorandum submitted pursuant to §390.40 .•• " 
(see attached). Consequently, it appears that any discre-
pancies in the pre-sentence report should have been brought 
to the attention of the court before the pronouncement of 
sentence. 

The Freedom of Information Law does not provide 
additional rights of access, for §87(2) (a) of the Law stat e s 
that an agency may deny access to records or portions the r eof 
that 11 are specifically exempted from disclosure by state or 
federal statute". As indicated earlier, one such exempti on 
from disclosure is §390.50 of the Criminal Procedure Law 
regarding pre-sentence reports. 

It is suggested that you apply for the pre-sentence 
report from the court in which you were sentenced. It might 
also be worthwhile to seek the aid of Prisoners' Legal 
Services or a similar organization. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

BY: 

PPB:RJF:ss 

Enclosures 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Attorney 
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The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Schwartz: 

I h ave received your lette r of February 23 and apol o
gize for the delay in response. 

Your inquiry concerns the authority for changing the 
classification of the Bedford Hills Correctional Facility 
from a medium security prison to a maximum security prison. 

Having researched the matter for you, a regulation 
designating the change in status of the Facility in question 
was filed with the Department of St ate, which published 
state agencies' rules and regulations, on August 27, 1980. 
The regulation in question became effec t ive on September 
8, 1980. 

It is noted that nei t her the State Legislature nor 
the Governor specifically acts wi th respect to rules promul
gated by s tate agencies. Often rule making procedures &re 
gover ned by the State Administrative Procedure Act. How
ever, that Act specifically exempts the Department of 
Correctional Servi ces from its provisions l.!!ee State Admin
istrative Procedure Act , §102(1)] . In terms of the statu
tory bas is for the change in regulations, the filing in 
possession of the Department of State indicates that §§70 
and 112 of the Correction Law provide the Commissioner of 
Correctional Services the authority to promulgate regu
lations. Section 70 of the Co~rection Law is entitled 
"Establishment, use and designation of correctional facil-
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ities11
• Section 112 of the Correction Law, entitled 

"Powers and duties of commissioner of correction relat
ing to correctional facilities 11 states ±n su:Odi-vision 
(1) that: 

"[TJ he commissioner of correction 
shall ha:ve tae superintendence, man
agement and control of the -correc
tional facilities in the department 
and of the inmates confined therein, 
and of all matters relating to the 
government, discipline, policing, 
contracts and fiscal concerns thereof." 

Based upon the foregoing, the Commissioner and the Depart-
19ent in .my -view clearly had the legal authority to promul
gate ;regulations, rega-rding a change in tfi.e classif i ·cation 
of the Bedford Hrlls- Correctional Faci:li ty. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact .roe. 

Sincerely, 

~\I,½,~ f/lh. __ _ 
Robert J • Freeman , __ _ 
Executive Director 

RJF: jrn 
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Charles D. Maurer 
Attorney at Law 
1415 Kellum Place 
Garden City, NY 11530 

The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Maurer: 

As you 
February 26. 
response. 

are aware, I have received 
Please accept my apologies 

your letter of 
for the delay in 

You have requested an advisory opinion "concerning 
the release by the State Education Department of the report 
of a hearing panel in a situation where the charges against 
the employee were withdrawn after the report was issued but 
before it was implemented 11

• You indicated further that 
advice might be rendered based upon the following hypothetical 
situation that you described as follows: 

"The teacher was charged pursuant to 
Section 3020-a of the Education Law. 
After the hearing, the panel, by a 
2-1 majority, dismissed one of the two 
charges but found him guilty of the 
other charge. Dismissal was recommended. 
The teacher entered into an agreement 
with the Superintendent and Board of 
Education whereby the charges were 
withdrawn and the teacher remained on 
staff for a year, at which time he 
retired. A copy of the agreement was 
submitted to the State Education 
Department". 
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Your question is whether, under the circumstances of the 
hypothetical situation that you described, the hearing 
panel's report would be deniable under the Freedom of 
Information Law. 

I am not sure there is any clear and unequivocal 
response that may be offered. However, it would appear that 
the hearing panel's report might be deniable under the Free
dom of Information Law. 

It is noted at the outset that the Freedom of Infor
mation Law is based upon a presumption of access~ Stated 
differently, all records in possession of an agency, such 
as a school district or the Education Department, are avail
able, except those records or portions thereof that fall 
within one or more grounds for denial listed in §87(2) (a) 
through (h) of the Law. 

From my perspective, the most relevant ground for 
denial under the circumstances is §87{2)(g). The cited 
provision states that an agency may withhold records that: 

" ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations.~ • 1
• 

The language quoted above contains what in effect is a 
double negative. While inter-agency or intra-agency mater
ials may be withheld, portions of such materials consisting 
of statistical or factual information, instructions to staff 
that affect the public, or final agency policies or deter
minations must be made available. Based upon the hypothetical 
situation that you described, it would appear that the 
hearing panel's report would have constituted a final deter
mination, but for the fact that an ensuing agreement was 
reached whereby the charges were withdrawn. If indeed the 
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agreement essentially replaced the hearing panel's report, 
the agreement would in my view constitute the final deter
mination accessible under the Freedom of Information Law, 
and the hearing panel's report would not be reflective of a 
final determination. Therefore, it might fall within the 
scope of deniable intra-agency material under §87{2) (g}. 

Nevertheless, it is emphasized that the Freedom of 
Information Law is permissive. While an agency may withhold 
records falling within the grounds for denial, there is no 
general requirement that an agency must withhold those 
records. Therefore, while it is possible that the hearing 
panel's report may have been deniable under the Freedom of 
Information Law, there would in rny view be no requirement 
that the report be withheld, 

This point is in my opinion bolstered by the provi
sions of the Education Law and the interpretation of those 
provisions by the commissioner of Education. 

Specifically, in a tenure proceeding initiated under 
§3020-a of the Education Law, the last sentence of subdivi
sion {4} entitled "Post hearing procedures", states that~ 
11 (I)f the employee is acquitted he shall be restored to his 
position with full pay for any period of suspension and the 
charges expunged from his record". In my view, the substi
tution of an agreement for the report of the hearing panel 
would not constitute an "acquittal"~ As such, I do not 
believe that the expungement provisions described in §3020-a 
(4) of the Education Law would be applicable to the situ
ation that you presented. 

Moreover, in discussing the expungement provisions, 
in Matter of the Appeal of Gideon Hirsch {Decision No. 
9583, January 4, 1978) the Comrnissioner of Education wrote 
that: 

"(I]t is clear from the language of 
this subdivision that charges must be 
expunged from an employee's record 
only where the employee has been 
acquitted after a hearing has been 
held concerning such charges. The 
language of the subdivision does not, 
in my opinion, require or imply that 
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where charges have been brought 
against an employee and subse
quently withdrawn, such charges 
and all references to them be ex
punged from the employee's record 11

• 

In view of the foregoing, even though charges may have been 
withdrawn, it appears that the records reflective of and 
related to the charges need not be expunged. Therefore, it 
is reiterated that if the records in question continue to 
exist, they may in my view be disclosed, even if it is 
possible that a ground for denial might be applicable. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Robert Cole 
#75-a-4096 
Box B 
Dannemora, NY 12929 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Cole: 

I have received your letter of February 28. Please 
accept my apologies for the delay in response. 

In brief, you wrote that you attempted to gain access 
to records, that you were denied, but that you prevailed 
after having initiated a proceeding in the Washington County 
Supreme Court. On January 16, you were transferred "on a 
punitive transfer" to the Clinton Correctional Facility. 
You have contended, based upon information and belief, that 
:rour transfer was due to the initiation of the judicial pro
ceeding to which you made reference. 

You have asked that the Committee investigate the 
matter, which you bel ieve has resulted due to the legal 
assertion of your rights. You have also asked that this 
office forward to you "the actual reasons for this transfer". 

First, I offer you congratulations for successfully 
asserting your rights under the Freedom of Information Law. 
If possible, I would appreciate a copy of the decision. 

Second, the Committee does not have the authority to 
"investigate". On the contrary, the Committee has only the 
authority to provide advice with respect to the Freedom of 
Information Law. Further, opinions of the Committee are not 
binqing upon an agency, and the Committee has no authority to 
compel an agency to comply with the Freedom of Information Law. 
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Third, it is suggested that you initiate a request 
for records reflective of the reasons for your transfer and 
direct the request to the records access officer at the 
Department of Correctional Services. It is possible that the 
information that you are seeking is found within your "inmate 
record," which is defined under §5.S(g) of the regulations 
promulgated by the Department to mean: 

" ••• a department record that pertains 
to an individual inmate. The documents 
and information contained in an inmate 
record include, but are not limited to, 
the commitment, the DCJS report, the 
presentence report as defined in CPL 
390.30, the receiving blotter, personal 
history data, criminal history informa
tion, including correctional supervision 
history data, as defined in 28 C.F.R 
20.3". 

Lastly, it is suggested that you seek to enlist the aid of 
an attorney with Prisoners• Legal Services or a similar 
organization. Perhaps an attorney could help you in 
gaining access to the records in question and the official 
reasons for your transfer. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Robert E. Ganz, Esq. 
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100 State Street 
Albany, New York 12207 

The ensuin 
2,resented 

advise o ~nion is based 
n your correspondence. 

Dear Mr. Ganz: 

solel 

As you are aware, I have received your letter of 
February 25 in which you requested an advisory opinion 
under the Freedom of Information Law. 

According to your letter, you have asked for a 
number of records from a series of state and local govern
ment agencies which relate to conditions at NL Industries, 
Inc., located in Colonie, New York. The records pertain 
to the use of radioactive products at that site. You 
have also raised specific questions, regarding the appli
cability of the "law enforcement" except.ion to rights of 
access found in the Freedom of Information Law and con
tended that the records in question should be -made avail
able based upon the notion that any assertion of confi
dentiality h,as effectively Been waived due to the pub
lication of findings relating to NL Industries in the 
local media. You also wrote that litigation has been 
initiated by the Department of Environmental Conservation 
and that its action has not yet been terminated~ 

I would like to offer the following observations 
with respect to your inquiry. 

First, it is emphasized tnat tl'ie Freedom of Infor
mation Law is based upon a presumption of acceS'S. Stated 
differentlyt all records of an agency, such as those 
that you have identified, are available, except to the 
extent that records or portions thereof fall within one 
or more grounds for denial appearing in §87{2) (~l through 
(h) of the Law. 
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Second, the 11 law enforcement" exception to which 
you made specific reference is found within §87(2) (e) 
of the Freedom of Information Law, which states that an 
agency may withhold records or porti~ns thereof that; 

11 are compiled for law enforcement 
purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or judicial proceed
ings; 

ii. deprive a person of a right to 
a fair trial or impartial adjudi~a
tion; 

iii. identify a confidential source 
or disclose confidential information 
relating to a crininal investigation; 
or 

iv. reveal criminal investigative 
techniques or procedures, except 
routine techniques and procedures.•· 

Under the circumstances, it is questionable whether the 
cited provision may be appropriately cited as a basis 
for withholding. In this regard, in judicial determin
ations rendered under both the Freedom of Information Law 
as originally enactefi in 1974 and in its current form, 
which became effective on January 1, 1978, it has been 
held that the so-called »1aw enforcement'' exception may 
properly be asserted only by a criminal law enforcement 
agency ,lsee e4g., Young v~ Town of Huntington, 388 NYS 
2d 978 (1976); and Broughton v, Lewis, Sup~ Ct., Albany 
Cty., {J978)J. In view of the determinations cited above, 
it is possible that none of the agencies to which you 
made reference may rely upon §87 f2} (e} to withhold the 
documentation in question. 

Further, even if the agencies in question have 
the capacity to rely upon §87(2) (e}. as a general matter, 
roany of the records in which you are interested may have 
been compiled not for law enforcement purposes, but 
rather ~n t~e ordinary- course of business. From my 
perspective, even though records might relate to an en
forcement proceeding, if they were compiled in the ord
inary course of business, they could not Be characterized 
as records coo.piled for law enforcement purposes. 
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In addition, if §87 (2) (e) could be cited as a basis 
for withholding, it is questionable whether disclosure at 
this juncture would have any effect upon a proceeding. 
I believe that the language of tl'le majority of the excep
tions to rights of access found in the Freedon of Infor
mation Law are based upon potentially harmful effects of 
disclosure. This is part±cularly eo with regard to §87 
(2) (e}, which contains an operative verb wi'th regard to 
each of the four descriptions of records compiled for law 
enforcement purposes that 'may be withheld. As such, under 
§87(2) {e}, the questions are, in brief, whether records 
compiled for law enforcement purposes would if disclosed 
interfere with an investigation, deprive a person of a 
right to a fair trial, identify a confidential source or 
reveal non-routine criminal investigative techniques or 
procedures. In this controversy, it is conjectural 
whether any of the harmful effects of disclosure en
visioned by S87 (2) (e) would indeed arise at this juncture~ 

Third, there are other exceptions to rights of 
access that might be relevant. 

For instance, §87(2J(a) of the Freedom of Infor
mation Law states that an agency may not disclose records 
that are "specifically exempted fror.i disclosure by state 
or federal statute". Since you mentioned that litigation 
has been commenced, it is possible that some of tfie re
cord~ might be confi~ential under §3101 of the Ci~il Prac
tice Law and Rules9 By way of e:xa,n,,ple, to the extent that 
the records that you are seeRing constitute material pre
pared for litigation, I believe that such materials would 
be exempted from disclosure under §3101(01 of the Civil 
Practice Law and Rules andt therefore, under §87(2J(a} of 
the Freedom of Information Law. However, in my "View, the 
cited provision of the Civil Practice Law and Rules w011ld 
not be applicable if the records t~at you are seeking 
were prepared in the ordinary course of business. 

Another possible ground for denial ts §87(2) (g), 
However, that provision 111ight also Pe cited as a basis 
for disclosing. Specifically, S87l2) fg} states th.at an 
agency tr.ay withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii, instructions to staff that 
affect the public; or 
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±ii, final agency policy er de
terminations.,.. 11 

It is emphasized that the language quoted above contains 
what in effect is a douhle negative. Stated d±fferently, 
while inter-agency and intra-agency materials may ~e with
held, portions of such materials- consisting of statistical 
or factual information, instructions to staff that affect 
the public, or final agency policy or detenninations must 
be made available. 

Several of the areas of your request lrkely involve 
statistical or factual info:rmation or final determinations 
made by an agency. From -my perspective, tli.0s-e statistical 
or factual findings or final determinations would be access
ible, unless another ground for denial is applicable. 

Another possible ground for denial is §87(2) (b), 
which states that an agency may withhold Fecords or por
tions thereof when disclosure would res-ult in "an unwarranted 
invasion of personal privvacy" ~ The cited provtsion 1t1ight 
be applicable, for example, with respect to records of tfie 
"Dody scans" of residents in the area of the NL Industries 
plant. However, as you suggested in your request, identi
fying details might Pe deleted to protect the pri-vacy of 
the indivi-Ouals who are the subjects of those records. 

You asked whether "factual studies, reports, notes 
and memorandums" that have Peen "discussed in the local 
media 11 must be made available to you on the ground that 
disclosure to the med±a has resulted in a waiver of con
fl:dent±ality. 

The extent to which the materials in question have 
been disclosed to the news media in unknown to me. How
ever, the Committee has advised and the courts have upheld 
the notion that accessible records should Oe 1T1ade equally 
available to any person, without regard to status or inter
est Isee e.g., Burke v~· Yudelson, 368 NYS 2d 779, aff'd 
51 AD 2d 673, 378 NYS 2d 165]. Consequently, if t~e re
cords in which you are interested have been disclosed to 
other me;mbers of the puhli~t I Delieve that you~ request 
i.hould be treated in the same fae·hion. 

Lastly, it is· noted that the introductory language 
of §87(2) enables an agency to withhold records nor portions: 
thereof" that fall within one or more gro,:mds for denial 
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that follow. Consequently, I believe tfiat an agency i'-n 
receipt of a request is oDliged to review the records 
sought in their en ti'-rety· to determine whi'Ch portions , if 
any, fall with±n one or more of the grounds for denial. 

I hope that I have Deen of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

&J~1f~ 
Robert J. Freeman 
Executi've Direetor 

cc: Department of Enviromental Conservation 
Department of Health 
Department of Labor 
Albany County Health Department 
Albany County Sewer District 
Colonie Pure Waters District 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Matthes: 

I am in receipt of your letter of February 26 and 
apologize for the delay in response. 

You have raised questions concerning the availability 
of records under the Freedom of Information Law that were 
presented by a panelist representing the Department of 
Environmental Conservation at a meeting held in the East 
Fishkill Town Hall. You have indicated that you were sub
ject to "physical obstruction" when you attempted to photo
graph a file containing data regarding pollution by a 
second employee of the Department of Environmental Conser
vation. 

First, based upon the situation you have described in 
your letter, it is not clear as to the exact nature of the 
records that you were unable to photograph. 

Second, while an agency may accept and respond to 
verbal requests for records·, §89 ( 3) of the Freedom of Infor
mation Law and §1401.5 of the regulations promulgated by the 
Committee, permit an agency to require that a request be 
made in writing. 

Further, it is emphasized that an agency is required 
to respond to requests and produce records only during its 
regular business hours (see regulations, §1401.4). Conse
quently, it is likely that you-could have been required to 
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request an opportunity to photograph the records in question 
during the regular business hours of the agency that maintained 
custody of the records. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

BY: 

PPB:RJF:ss 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Attorney 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Bonazzo: 

I have received your letter of February 28, as well 
as the correspondence appen<led thereto. Please accept my 
apologies for the delay in response. 

You have asked for assistance regarding your efforts 
in gaining access to records from the Westchester County 
Sheriff's Department. 

In all honesty, I do not believe that I can provide 
advice in addition to that given in my letter to you of 
February 26. Without having the opportunity to become 
familiar with the specific records that you are seeking, 
it is all but impossible to know whether the records fall 
within one or more of the exceptions to rights of access or 
whether the contentions expressed in your letter to Mr. 
Yasgur, the County Attorney, are accurate. 

It is noted that §89(4) (a) of the Freedom of Infor
mation Law requires that copies of appeals and the deter
minations that follow be transmitted to the Committee. In 
this regard, having searched our files, it appears that 
copies of neither an appeal nor a determination have b~~n 
forwarded to the Committee by the Office of the County 
Attorney. 
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Lastly, it is emphasized that §87(2) of the Law 
provides that an agency may withhold records "or portions 
thereof" that fall within one or more of the grounds for 
denial appearing in paragraphs (a) through (h) of the 
cited provision. Consequently, it is clear that an agency 
is obliged to review records sought in their entirety to 
determine which portions, if any, fall within the grounds 
for denial. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

cc: Mr. Samuel Yasgur, Esq. 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Anthony E. Schneider 
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April 2, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Schneider: 

I have received your letter of March 25, in which 
you stated that Bennett Liebman, Associate Counsel to 
Lieutenant Governor Cuomo, suggested that you contact 
the Committee. 

You indicated that you have written to the Insurance 
Department thxee times, but that you have received no re
sponse to your requests made under the Freedom of Informa
tion Law. Further, you also attached to your letter copies 
of court records indicating that records related to criminal 
charges initiated against you would De sealed due to the 
dismissal of the charges in your favor pursuant to §160.50 
of the Criminal Procedure Law. 

Without greater knowledge of the nature of the re
cords in which you are interested, I regret that I cannot 
provide specific advice, However, I would like to offer 
the following comments. 

First, the Freedom of Information Law is based upon 
a presumption of access. Stated differently, all records 
of an agency, such as the Insurance Department, are avail
able, except those records or portions of records that fall 
within one or more grounds for denial appearing in §87(2) 
(a) through (h) of the Law, 
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Second, §89 C3) of the Law requires that an appli
cant for records "reasona:bly describe 11 tfr:e ,records in which 
he or she ±s interested. Consequently, in making a request 
it is suggested that you provide as much identifying infor
mation as- poasUHe .in order to enable the agency• to locate 
the records. 

Third, w'ith respect to the time limits for response 
to reques·ts, §89 (3). of the Freedom of InfoTination Law and 
§1401. 5 of the Connnittee' s regulations provHle that an 
agency mus-t respond to a request within five business days 
of the receipt of a request. The respons,e can talte one of 
three forms. It can grant access, deny access, and if so, 
the denial should be in writing stating the reasons, or 
the receipt of a request ~ay Oe acknowledged in writing if 
more than five days is necessary to review or locate the 
records and deteTinine rights of access. When the receipt 
of the request is- acknowledged within fi-ve Ousiness days, 
the agency has ten ada..ttional days to grant or deny access·. 
Furth.er, if no response is given witliin fi-ve business days 
of receipt of a request or within ten days of the acknow-. 
ledgment of the receipt of a request, the request is con
sidered "constructively" denied I see regulations, §1401. 7 
(b) J • 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the de
terminations that follow must De sent to the Committee lsee 
·Freedom of Information Law, §89 ("4) ("aY]. 

Enclosed for your consideration are copies of the 
Freedom of InformLtion Law, the regulations and an ex
plantory• pamphlet that may be particularly useful to you, 
for it contains model letters of request and appeal. 

Lastly, I believe that the recora.s acces·s officer 
for the Insurance Department's New York City office is 
Nicholas Silletti. It is suggested that you direct your 
request to Mr. Silletti at the Insurance Department, Two 
World Trade Center, New York, New York 10047. 
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I hope th.at I have been of s·ome assistance. Sh.ould 
any further questi'Ons arise, pleas-e feel free to contact me. 

RJF: jn 

Encs. 

Sincerely, 

¼,\:i;lt ·f r~v1---
R0De~t J. Freeman 
Executive Director 

cc: Bennett Lielm)an, Associate Couns€l to tfie 
Lieutenant GoveTnor 

Nicholas Silletti, Esq. 
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April 2, 1981 

Ms. Margot L. Thomas 
General Counsel 
Jivision of Probation 
Tower Building 
Empire State Plaza 
Albany, New YorR 12223 

The ensuin 
presented 

advi'sor o inion is based sole.l 
n your correspondence. 

u on·-the facts 

Dear Ms. 't'h.omas; 

As you are aware, I have received your letter of 
March 6 in which you requested an advisory opinion with 
respect to your interpretation of various provisions of 
law. It is noted that your inquiry involves the possible 
promulgation of regulations by the Division of Probation 
and the capacity to provide and deny access to records 
relative to adult probationers, persons in need of super
vision and juvenile delinquents. 

Having reviewed your letter, I agree in great 
measure with the contentions that you have expressed. 

First, with respect to the authority of the Divi
sion to promulgate regulations on the subject, as you 
indicated, §243 of the Executive Law clearly permits the 
director to: 

11 
••• adopt general rules which shall 

regulate methods and procedure in the 
administration of probation, including 
•• ~casework, record keeping.~.so as to 
secure the most effective application 
of the probation system and the most 
efficient enforcement of the probation 
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laws throughout the state.,. {and) 
shall have access to all records" 
("of a probation department) . 

Second, I agree that presentence reports are con
fidential as a general matter under §390.50 of t.ne Crim
inal Procedure Law. Consequently, I agree that those re
cords would be deniable under §87(2)(a) of the Freedom of 
Information Law, which enables an agency to withhold re
cords that are "specifically exempted from disclosure ~y 
state or federal statute". 

Third, I also concur with your contention that in
formation containing "name identif.texsn pertaining to 
juvenile delinquents and persons in need of supervision 
would be confidential at the origtnat±ng source of such 
records {i.e~, local probation departments·) 11nder §750 
of the Fa::mily Court Act. As such, those records would 
also be deniable under §87[2) (a) of the Freedom of 
Information Law. 

You also cited §166 of the Family Court Act as 
a statute that might exempt records from disclosure. 
From my perspective, it is questionable whether §166 
could ee gi-ven such a restrictive interpretation. The 
cited provision states that: 

ff1T]he records of any proceeding 
in the family court shall not be 
open to indiscriminate public in
spection. However, the co-urt in 
its discretion in any case may 
permit the inspection of any papers 
or records. A.ny duly authorized 
agency, association, society or in
stitution to which a child is 
committed may cause an inspection 
of the record of investigation to 
De had and may in the discretion 
of the court obtain a copy of tfie 
whole or part of such record. If 

In my view, since §166 of the Family Court Act provides 
a family court with discretion to disclose or withhold 
records, it might not be considered a statute that speci
fically exempts records from disclosure. 
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Lastly, you also made reference to records reflec
tive of youthful offender convictions. You wrote that 
you were of the opinion that those records would be exempt 
from disclosure under §87(2J (aJ of the Freedom of Infor
mation Law when read in conjunction with §720.35 of the 
Criminal Procedure Law. While I agree with such a construc
tion in certain circumstances, I would d~sagree in others~ 
My contention is hased upon an amendtnent of §720.15 of 
the Criminal Procedure Law. Subdivisions flT and (2J of 
the cited provision state that; 

"1. When an accusatory instrument 
against an apparently eligible youth 
is filed with a court, the court, with 
tfi.e defendant's consent 1 must order 
that it be filed as a sealed instru
ment, though only with respect to the 
public. 2, When a youth is initially 
arraigned upon an accusatory instru
ment, such arraignment and all proceed
ings in the action thereafter may, in 
the discretion of the court and with 
the defendant's consent, be conducted 
in p;rivate." 

A new subdtvision (3), however, states that: 

11 3. The provisions of subdivisions 
one and two of this section requiring 
or authorizing the accusatory inst-ru
ment filed against a youth to De 
sealed, and the arraignment and all 
proceedings in the action to ~econ
ducted in private shall not apply 
in connection with a pending cnarge 
of committing any felony offense. ae 
defined in the penal law~ 1

' 

In view of the language of suhd±vis±on (3) of §720,15 of 
the criminal Procedure Law, it would appear that the seal
ing provisions· found in sUOdivision 0.) would not be appli
cah1e if a person eligible for youthful offender Btatus 
convicted of a felony. 
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I hope that I have been of some assistance. Should 
any further questions aris-e, please feel free to contact -me, 

RJF: jrn 

Sincerely, 

~l-t4':r,~~~ 
Robert J. Freeman 
Executive Director 

-

I 
i 
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/ 
I 
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Joe A. Oliva 

April 2, 1981 

The ensuin';{ advisory opinion is based solely upon the facts 
presented 1.n your corresponn.ence. 

Dear Mr. Oliva: 

I have received your letter of February 28. Please 
accept my apologies for the delay in response. 

Having reviewed your letter and the materials at
tached to it, I am not sure that I can ?rovide significant 
assistance to vou. However, I would like to provide the 
following observations and colll~ents. 

First and perhaps most importantly, the Freedom of 
Information Law is an access to recorn.s law. Stated 
differently, the Freedom of Information Law is applicable 
with respect to existing records. As a general rule, 
§89(3) of the Law states that an agency need not create 
records in response to a request for information. Further, 
it is clear that the Law is not intended to be usen as a 
vehicl e by which members of the public may cross-examine 
public officials. Based upon your letters, it appears that 
in several instances you requested "information" which 
likelv does not exist in the form of a recor<l or records. 
If that is the case, the Freedom of Information Law would 
not be applicable. 

Second, with respect to odometer readings, if indeed. 
records reflective of odometer readings are created and 
submitted with respect to City vehicles, such records would 
in my view be available. Here I direct your attention to 
§87(2) (g) of the Freedom of Information Law, which states 
that an agency may withhold records that: 
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" ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff tl-i.at affect 
the public; or 

iii. final agency policy or determinations .•• " 

It is noted that the language quoted above contains what in 
effect is a double negative. While inter-agency or intra
agency materials may be withheld, portions of such mater
ials consistong of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policies or determinations that must be made avail
able. 

Under the circumstances, recorr'l_s reflective of odom
eter readings woUld in my view constitute factual data that 
is available. 

Third, with regard to procedures relative to the 
acknowledgment and treatment of requests in general, §87(1) 
of the Freedom of Information Law requires the governing 
body of a municipality, such as a city, to adopt procedural 
ru'.l:es and regulations consistent with those promulgated by 
the Committee. I have enclosed the Committee's regulations 
for your consideration and suggest that you request a copy 
of the rules and regulations developed by the City pursuant 
to the Freedom of Information Law. Those regulations should 
designate by name or title the persons designated to respond 
initially to requests made under the Freedom of Information 
Law to appeals following a denial of access to recoras made 
under the Freedom of Information Law. 

Lastly, with respect to your contentions reqar<ling 
police brutality, in all honesty, I do not know which 
agency.would have jurisdiction over such matters other 
than the City of New Rochelle itself, 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me• 

R..TF :ss 

Enclosures 

Stncerely, 

Robert J'. 
Executive 

/ 

[' \,ft -
Freeman --.. 
Director 
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Henry H. Zygadlo 
Superintendent of Schools 

April 2, 1981 

Indian River Central School District 
Philadelphia, New York 13673 

The ensuin~ advi~ory opinion is based solely upon the facts 
presented 1.n your corresvondence. 

Dear Mr. Zygadlo: 

I have received your letter dated February 29. Please 
accept my apologies for the delay in response. 

Your inquiry raises a series of questions regarding 
the imple~entation of the Family Educational Rights and 
Privacy Act, which is corrtrnonly known as the "Buckley 
amendment". 

It is emphasized at the outset that, although the 
Committee renders advice with respect to the Buckley amend
ment, the United States Departroent of Education is the 
agency charged with responsibility of implementing and 
overseeing the Act. Consequently, this office does not 
have possession of examples of policies adopted by school 
districts under the Buckley amendment. It is suggested, 
however, that you write to Ms. Pat Ballinger of the Depart
ment of Education. I have had numerous conversations with 
Ms. Ballinqer and I am sure that she can provide you with 
the appropriate information. You may write to her at the 
Department of Education, 4512 Switzer Building, Washington, 
D.C. 20202. If you would like to telephone Ms. Ballinger, 
she can be reached at (202)245-0233. 

With reqard to a school district 1 s responsibilities 
regarding the notification of parents and/or students 
regarding rights granten under the Buckley amendment, I 
have enclosed a copy of the regulations promulgaten in 

•" '"· 
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1976 by the then Department of Health, Education and Wel
fare. Further, I direct your attention to §99.5, entitled 
"Formulation Of Institutional Policies and Procedures", 
which describes the responsibility of a school district 
regarding policies to be adopted under the Act. 

It is also noted that §99.6 of the regulations re
quires that an educational agency give parents an annual 
notification of their rights based upon policies formulated 
under §99.5. 

Lastly, I have prepared a number of advisory opinions 
that seek to interpret the requirements of the Buckley 
amendment. If you are interested in obtaining those 
opinions, please write or call this office and I will be 
happy to send them to you. 

I hope that I have been of some assistance. Should 
any further questions aLise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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April 3, 1981 

-The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Michaels: 

I have received your letter of March 2 and aP,olo
gize for the delay in response. 

Your inquiry once again pertains ·to rights of access 
to ''pupil participation sheets" in possession of District 
#19. 

Since I am not familiar with the contents of pupil 
participation sheets, I did indeed contact the Office of 
Counsel of the New York City Board of Education witn re
gard to your earlier inquiry. At the time, I was advised 
by a representative of the Office of Counsel that s·uch re
cords should indeed be made available. 

However, since that conversation, I have been in
formed that th.ere was a degree of confusion -regarding the 
status of pupil participation sheets. In all honesty, 
since I am unfamiliar with their contents, I could not 
advise witfi certainty that the records in question are 
available or deniable. 

Further, based upon the title of the records in 
which you·are interested, it is possible that they may 
identify students. If that is the case, the records may 
be confiaential under the provisions of the federal 
Family Educational Rights and Privacy Act. That Act 
states in l)rief that any "education recoras" that iden
tify one or moxe students are confidential to all but 
the parents of tn.e students, unless tne parents consent 
to disclosure. 
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The attorney with whom I spoke regard.ing the issue 
is Ms. Nancy Lederman. It is suggested that y"ou contact 
Ms. Lederman directly in an attempt to resolve the contro
versy. She can De reached at 596-5894. 

I regret that I cannot De of greater assistance. 
Should any further questions arise, please feel free to 
contact me, 

Sincerely, 

,~~t 1 r~-----
RoDert J. Freeman ·· · 
Executive Director 

RJF: jm 

cc: Nancy Lederman 
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April 3, 1981 

The ensuing a<'lvisory opinion is hased solely upon the facts 
presented in your corresponCTence. 

Dear Mr. Walsh: 

I have received your letter of February 27. Please 
accept my apoloqies for the delay in response. 

Once aqain, your letter concerns your incapacitv to 
ohtain insur.3.nce eX:perience a.ata reqarding Rock.land cOunty 
from the New York State Department of Civil Service. 

From my perspective, a meeting with the Committee 
to discuss the issue would at this juncture be of little 
or no value. As I have explained in earlier communications 
with you, if the Department of Civil Service does not 
maintain the records in which the County is interested, 
it cannot make the infor~ation available under the Freedom 
of Information Law. Consequently, it would appear that 
the issue does not deal with the implementation of the 
Freedom of Information Law by the Departroent of Civil 
Service, but rather with the question of whether the 
Department of Civil Service should maintain the informa
tion in question. 

As you may be aware, Senator Linda Winikow, who 
represents Rockland Countv, has written to this office with 
respect to the controversY, I have provided her with an 
historical background regarding rights of access to insur
ance experience data and explained that the matter now 
appears to be outside the scope of the Freedom of Informa
tion Law in terms of its resolution. 
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I have enclosed a copy of my response to Senator 
Winikow for your consideration. As stated in that letter, 
I believe that the solution to the problem rests with the 
State Leaislature. 

I regret that I cannot he of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Enclosure 

cc: Linda Winikow 

Anthony Costanzo 

Sincerely, 

i} ~ ,. r' 

l\'l '-l 1 ') . t ,\lL..___ 
Robert J. Freeman 
Executive Director 
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· .John ,J. Mycek 
, School Board Attorney 

The Greater Amsterdam School District 
11 Liberty Street 
Amsterdam, Nei/1.1 York 12010 

The ensuing advisory oeinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Mycek: 

I have received your letter of March 3 and appreciate 
your interest in compLying with the Freedom of Information 
Law. Please accept my apologies for the delay in response. 

You have raised questions regarding rights o,f access 
to payroll records of municipal employees and, particularly, 
whether a school district would "be allowed to make photo
copies of its payroll records including the names, deductions, 
etc., if requested by.qtcitizen 11

• You have also asked if a 
citizen is entitled to a payroll record concerning a desig .... 
nated individual. ' 

I would like ,to offer several comments with respect 
to your auestions. 

First, §87(3} (b) of the Freedom of Information Law 
requires that each agency, such as a school district, must 
maintain: 

" •.. a record setting forth the name, 
public office address, title and · 
salary of every officer or employee 
of the agency .•• " 

In view of the foregoing, it is clear that the items con
bained within the payroll record required to be compiled 
uri:d~r the Freedom of Information Law are available to any 

·person. 

\ 
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Second, with respect to other types of personal 
information contained within a payroll listing, such as 
deductions, the amount of withholding, social security num
bers and information regarding garnishees, additional 
considerations should in my view be made. 

As~ rule, the courts have long held that public 
employees enjoy a lesser right to privacy than members of 
the public generally, for it has been determined that pub
lic employees have a dut·· to be more accountable than any 
other identifiable group. Further, there is a significant 
amount of case law concerning the degree to which records 
relative to public employees should be made available to 
the public under the Freedom of Information Law. In this 
regard, the Committee has advised and the courts have upheld 
the nJtion that records that are relevant to the performance 
of the official duties of public employees are available, 
for disclosure in such instances would result in a permissible 
rather than an "unwarranted invasion of personal privacy" 
[see Freedom of Information Law, §87(2) (b); also see 
Farrell v. Villaqe Board of Trustees, 372 NYS 2d 905, (1975); 
Gannett Co. v. County of Monroe, 59 AD 2d 309 (1977); aff'd 
45 NY 2d 954 (1978); Montes v. State, 406 NYS 2d 664 (Court 
of Claims, 1978); Steinmetz v. Board of Education, East 
Moriches, Sup. Ct., Suffolk Cty., NYLJ, October 30, 1980]. 
Conversely, it has been advised and held that records that 
are not relevant to the performance of a public employee's 
official duties are deniable on the ground that disclosure 
would indeed result in an unwarranted invasion of personal 
privacy (see e.g., Matter of Wool, Sup. Ct., Nassau Cty., 
NYLJ, Nov. 22, 1977). 

From my perspective, payroll records reflective of 
deductions claimed, withholding, social security numbers 
and similar information have no relevance to the manner in 
which a public employee performs his or her duties. Con
sequently, I believe that such information may be withheld. 

Third, it is emphasized that the Freedom of Informa
tion Law defines "record" broadly in §86(4) of the Law to 
include any information in any physical form whatsoever in 
possession of an agency. Moreover, §89(3) of the Law requires 
an agency to provide copies of accessible records upon pay
ment of the requisite fees. Therefore, in a situation in 
which a payroll listing might contain both accessible and 
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information, it is suggested that a photocopy be made and 
that the deniable information described above be deleted. 
By so doing, the accessible information would be made avail
able, while the private details of a public employee's life 
would be protected. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

~·s.&ir--
Robert J. Freeman 
Executive Director 
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Mr. Sigismund L. Sapinski 
Personnel Supervisor 
General Foods Corporation 
Food Products Division 
Fulton, New York 13069 

The ensu±n~ advisory opinion is based so1elx upon tl'l.e f·acts 
presented in your correspondence. 

Dear Mr. Sapinski~ 

I have received your letter of March 4. Please 
accept my apologies for the delay in respons-e. 

You have raisecl a series of questions regarding 
rights of access to records of employees ±n the pri-vate 
sector. Specifically, you have asked: 

"IW]hat legal right, if any, does 
any employee in the Erivate sector 
have to inspect the Company's per-
sonnel files on him? 

"What legal right, if any, does 
the employee in th.e private sector 
have to be informed when documen
tation is being placed in his filel? 

"What might be the circumstances 
where an employee might oe forced 
to a law suite to get the inspection 
privilege? 

"What is the normal response which 
the judicial system has given such 
suits?" 
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With respect to the first questi'On, is it empha
sized that the Freedom of Information Law :i:s ,;tpplicaole 
only to government records. Moreover, to the nest of my 
knowledge, there is no analogous provision of law enacted 
in New York that is applical5le to records in possession 
of the private sector. Cons,equently, as a general rule, 
:r do not believe that an employee in the private sector 
has a right to inspect the personnel f±les pertaining to 
hi,n or her in possession of a privvate employer. 

With regard to the second question, I believe that 
the response must be similar. I am ~naware of any pro
vision of law that requires an employee in the private 
sector be inform.ea. when documentation is placed in per
sonnel files pertaining to that person. 

Your third question concerns the possible circum
stances in which an employee might initiate a lawsuit to 
gain access• to records. In all honesty, I am unaware of 
such circumstances, However, in instances· fn wh.i:ch a 
violat;ion of the Human Rights Law is· alleged, investiga
tions might be made by a human rights agency in which 
personnel records might be disclos-ed. 

Fourth, you have asked what the "normal response" 
of the judicial system is in regard to such $U±ts. While 
I am familiar with judicial responses to cl:lallenges to 
denials of access made under the Freea.om of Information 
Law concerning government records, I liave no expertise 
or information regarding suits regarding access, to re
cords brought against the private sector. 

Lastly, in some instances, it is poasilile that 
collective bargaining agreements·oetween unions and manage
ment might contain provisions under which employees may 
gain the right to inspect and/or copy pers-onnel records 
pertaining to them. To the nest of my Jtnowledge, such 
agreements generally represent the only vehicles· oy wliich 
employees :l::n the private sector in New York may gain the 
capacity to view personnel record.s pe,rta±ni:ng to tliem. 

l hope that I have been of some as·s±stance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

R~~t.~~. 
Executive Director 

RJF: jm 
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Arthur H. Samuelson 

A::,ril 6, 1981 

The ensuinV advisory opinion is base~ solely upon the facts 
presented in your correspondence. 

Dear Mr . Samuelson: 

As you are aware , I have receivecl your letter r::on
cerning a request J'llac'le unaer the Free r'\om of Inforrnat.i:on Law 
directed to the Dutchess County Sheriff. 

In brief, followi nq earlier c o rresponnence with the 
Sheriff ' s off.ice, on October 31, you filed a formal request 
for recor ds pertaining to Camp Kinder-Ring. Since you did 
not receive a response to that inquiry, you wrote again to 
the Sheriff on January 27 requesting a clarifi~ation of the 
status of your request. To date , you have received no re
sponse . 

First, it is emphasizer! that that the Freedom. of 
Information Law and the regulations promulgated by the 
Committee require that responses to r equests be given within 
prescrihed time limits . Specifically , §89(3) of the Freedom 
of Information Law and §1401.5 of the Committee ' s regulations 
provide that an agency must responn to a request within five 
business days of the receipt of a request . The respons e can 
take one of three forms. It can grant access, deny access , 
and if so , the denial should be in writing stating the reasons, 
or the receipt of a re~uest may be acknowledged i~ writing 
if. more than five days is necessary to review or locate the 
records and determine rights of access . When the receipt of 
the r eq uest is acknowledged within five business days, the 
agency has ten additional nays to grant or deny access . 
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Further, if no response is given within five business days 
of receipt of a request or within ten days of the acknow
ledgment of the receipt of a request, the request is con
sidered "constructively" denied [see regulations, §1401.7 
(h) ] • 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89(4) (a)]. 

Second, it is noted that the Freedom of Information 
Law is based upon a presumption of access. Stated differ
ently, all records of an agency, such as a county sheriff's 
office, are available, except to the extent that records 
or portions of records fall within one or more grounds for 
denial appearing in §87(2) (a) through (h) • 

Third, the majority of the exceptions to rights of 
access are based upon potentially harmful effects of dis
closure. For instance, §87(2) (e) states that an agency 
may withhold records or portions thereof that: 

tl ••. are compiled for law enforcement 
purposes and which, if disclosed, would: 

i. interfere with law enforcement 
investigations or judicial proceedings; 

ii. deprive a person of a right to a 
fair trial or impartial adjudication; 

iii. identify a confidential source or 
disclose confidential information re .. -
lating to a criminal investigation; or 

iv. reveal criminal investigative 
techniques or procedures, except routine 
techniques and procedures. 
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Based upon the language guotea above, even though records 
may have been compiled for law enforcement purposes, it is 
possible, particularly in the case of old or historical 
records, that none of the harmful effects of disclosure 
described in subparagraphs (i) through (iv) would arise. 

Lastly, as noted earlier, the Freedom of Information 
Law enables an agency to withhold records or "portions thereof" 
that fall within one or more of the qrounds for denial. Con
sequently, it is clear that the Legi~lature envisioned situ
ations in which a single record might be both available and 
deniable in part. As such, it is also clear that an agency 
in receipt of a request is obliged to review the records 
sought in their entirety to determine the extent, if any, to 
which records may justifiably be withheld. 

In order to assist the Sheriff in responding to your 
request, a copy of this opinion will be transmitted to him. 

I hope thnt I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Fred W. Scoralic, Sheriff 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Chad Skaggs 
Assistant Professor, 

Puhlic Communicatic,ns 
s.r. Newhouse School of 

Public Communications 
215 University Place 
Syracuse, New York 1]210 

The ensuin~ advisorl ol?inio!): ;is_ based solely u:eon the facts 
presented in your c'£._rresponclence. 

Dear Professor Skaggs: 

I have received ycur letter of March 10. Please 
accept my apologies for the delay in response. 

Your letter concerns a report of legislation passed 
by the A.ssemhly which, if enactea, would bar public disclo
sure of the residence address of a police officer, unless 
disclosure is ordered by a court. 

As requested, enclosed is a copy of the leqislation 
to which you alluded. I would like to offer the following 
observations with res?ect to the legislation. 

First, the bill, if enacted, woul~ amend the New 
York City Charter, and it clear that it pertains only 
to New York City police officers. 

Second, I am not sur~ that the legislation is neces
sary, for the home acldresse,:; and home telephone numbers of 
public employees may now in my view be withheld under the 
Freedom of Information Law. 

The relevant ?revision of the Freedom of Information 
Law is §87(2) (b}, which ena~les an agency, such as a police 
departPl.ent, to wi thhol<l recrJrds or portions thereof when 
disclosure would resLilt in an "unwarranted invasion of 
personal privacy". 
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As indicated durir,g my presentation at Syracuse 
University, it is often difficult to determine questions 
relative to privacy, for subjective judgments must in some 
instances be made. For example, two equally reasonable 
persons might view a single record, but one rnLght contenn 
that disclosure would be offensive and result in an un
warranted invasion of personal privacy; the o~her might 
contend that disclosure would be innocuous ani result in a 
permissible invasion of personal privacy. 

Further, there is a significant number of judicial 
interpretations under the Freed'.)m of Information Law concern
inq the privacy of public employees. It is noted initially 
that the courts have found that public employees enjoy a 
lesser right to privacy than the puhlic generally, for public 
employees have a greater duty t~ be accountahle than any 
other group. In addition, the :ommittee has advised and 
the courts have upheld the notion that records that are 
relevant to the performance of a public employee's official 
duties are available, for disclosure in such instances would 
constitute a permissible rather than an unwarranted invasion 
of personal privacy [see e.g., Farrell v. Village Board of 
Trustees, 372 NYS 2d 905, (1975); G!3-nnett Co. v. County of 
Monroe, 59 AD 2d 309 (1977}r aff'd 45 NY 2d 954 (1978); 
Montes v. State, 406 NYS 2d 664 (Court of Claims, 1978); 
Steinmetz v. Board of Education, East Moriches, Sup. €t., 
Suffolk Cty., NYLJ, October 30, 1980]. Conversely, it has 
been ad.vised and held that records that are not relevant to 
the performance of one's off icic=tl duties may be withheld 
on the ground that disclosure would i_ndeed constitute an 
unwarranted invasion of personal privacy (see e.g., Matter 
of Wool, Sup. Ct., Nassau Cty., NYLJ, Nov. 22, 1977). 

From my perspective, based upon the case law cited 
above, it appears that a court would find that the home 
addresses and the home telephone numbers of public employ
ees, including police officers, woulrl be deniable, for that 
type of information has no bearing uoon the manner in which 
a public employee performs his or hec duties, and that, 
therefore, disclosure woulc' result in an unwarrantr~d inva
sion of personal privacy. 
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It is also noted that §37(3) (h) of the Freedom of 
Information Law requires that (~ach agency maintain a pay
roll record that identifies ea,~h employee by na.me, public 
office address, title and salary. Moreover, the provision 
cited above represents an alteration from the original law, 
which did not spt=icify which address, home or business, was 
required to be disclosed. In cases in which home addresses 
of public employees were disclosed, there were complaints 
that such disclosures resulted in solicitation or even 
harrassment of public employees in their homes. For that 
reason, the existing provision speci s that the public 
office addresses of public empJ.oyees he indicated on the 
payroll recorrl. 

Lastly, I thank you for your kinn words regarding 
my presentation at Syracuse University. I must admit that 
I always enjoy speaking with students and faculty. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosun~ 

cc: Senator Flynn 

Assemblyman Lentol 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The ensuing advisory· opinion is based -solely-·• upon , the 
facts presented in your correspondence. 

Dear Mr. Shank: 

I have received your letter of Ma~ch 5 and the 
materials attached to it. Please accept my apologies 
for the delay in response • 

Your inquiry concerns your unsuccessful attempts 
to gain access to records "pertaining to amounts of ais
cretionary sala-ry increases recommended by President 
Jakubauskas to the Chancellor," You have indicated that 
the State University College provided you with the names 
of the employees who were recommended for ±ncreased 
salary amounts; however, the dol l ar figures· were deleted 
from the list you rece±ved. Subsequent to your appeal 
by President Jakubauskas, you were informed in writing 
by an assistant vice president of the State University 
College that the information you reques·ted existed only 
in the form of working rosters and would not be final
ized until approval by the Divis ion of Budget and the 
Department of Audit and Control. 

Since the Committee has only the capacity to ad
vise, it does not have the authority to determine appeals 
or otherwise require compliance with the Freedom of Infor
mation Law. Nevertheless, I would like to offer the follow
ing observations • 
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In his letter of February 27, Kenneth G. Goode, 
Assistant Vice President of the State University College, 
wrote that "1T)he Freedom of Information Law does not 
require agencies to do res~arch or prepare lists other 
than those currently in existence." In this regard, 
although the Freedom of Information Law does· not gen
erally require an agency to create a lrst whi'Ch does 
not exist, §89(3) of the Law does require that an agency 
on request "shall certify that it does not have posses
sion of such records or that such records cannot be found 
after dili'gent search," Cons~quently, it appears that an 
agency may be required to engage in research to determine 
whether it -maintains the records sought. 

The Freedom of Information Law is based upon a 
presumption of access. All records in possession of an 
agency are available, except to the extent that records 
or portions thereof fall within one or more. enume,rated 
categories of deniable information appeari'Ilg in §87 C2I 
(a} through (n} • 

In my opinion, the only ground for denial that 
may be offered w±th respect to the records sought is 
§87(2} (g). The cited provision states that an agency 
may withhold records or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

ii±. final agency policy or de
terminations.,." 

The quoted provision contains what in effect ~s a double 
negative, Although an agency may deny access to inter
agency or intra-agency materials, statistical or factual 
tabulations or data, instructions to staff that affect 
the public or final agency policy or determinations founci 
within such materials must be -made available. Therefore, 
to the extent that the Tecords sought consist of s,tat±s
tical or factual tabulations or data, or are reflective 
of agency policy or determ.tnat±ons, they are i'Il ,my op±ni'On 
accessible, Prior to the approval of the budget recom
mendations that you are :requesting, none of the records 
could likely be characterized as final determinations, 



• 

• 

Mr. Alan Shank 
April 8, 1981 
Page -3-

It is noted that two decisions rendered to date have 
dealt with budget information that may be somewhat anal
ogous to the information you are seeking. In Duniea v. 
Goldmark, 154 AD 2d 446, aff'd without opinion, 43 NY 2d 
754 {1977)], the Appellate Division, Third Department, 
held that budget worksheets containing advice ±n toe form 
of nwnbers were accessible. The Court noted that although 
the figures contained in the worksheets 111ay not have oeen 
reflective of "objective reality", they were nonetheless 
accessible. The worksheets were sought after the adoption 
of the executive budget. 

The second determination that dealt with si'fflrlar 
subject matter was rendered oy the Appellate Division, 
Second Department, In Delaney v. DelBello 162 AD 2d 281], 
it was, held that budget estimates submitted oy agency heads 
to a County Executive were deniable. In Delaney, the 
court found that only "supporting" statistical or factual 
tabulations relative to a budget are accessiole. In order 
to discern whether such tabulations are "supporting", the 
budget obviously must pass to make such a deternd.nation. 
Consequently, Delaney was distinguished from Dunlea on the 
basis that the information was sought i'n Delaney prior to 
the adoption of the budget, while it was sought after the 
adoption of the budget in Dunlea. Both decisions were 
handed down under the Freedom of Information Law origin
ally enacted. 

I disagree with the holding in Delaney for several 
reasons. 

First, the amended Freedom of In.f;ormati'On Law, as 
noted earlier, is oasea upon a presumption of access,. 
Further, the new Law defines "record" to include any in
formation in possession of an agency II in any phy-sical form 
whatsoever" I §86 (4)] • Therefore, the nature of the con
tents of records determines the extent to which recoras or 
portions thereof may be withheld. A distinction in temns 
of time cannot in my view justifiably be ma<'.ie un<'.ier the new 
Law. For example, if a factual tabulation appears in a 
record, it is accessible, whether or not it relates to a 
proposed or an adopted buaget, Its nature alone determines 
rights of access un<'.ier §87(2) (g). Therefore, I believe 
that the distinction made in Delaney based upon the time 
of submission of the records sought would oe irrelevant 
under the amended Freedom of Information Law • 
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Second, Delanet relied heavily.upon 9 NYCRR 145.1 
(2}. Reliance upon tat section of the New York Code of 
Rules and Regulations was in my view misplaced. The cited 
provision constituted a portion of the regulations adopted 
under the original Law by the State Division of Budget, 
which exempted "opinions, policy options and recommendations" 
from the coverage of the Freedom of Information Law, It 
may have been relevant to the Dunlea cas~, but it had no 
connection whatsoever to the controversy in Delaney. The 
Freedom of Information Law requires this Commfttee to pro
mulgate regulations regarding the procedural aspects of 
the Law, and all agencies in the state -must in turn adopt 
regulations no more restrictive than those promulgated by 
the Committee. The regulations adopted by the Division of 
Budget, however, pertainea not only to procedures, but to 
rights of access as well. In this regard, it is my con
tention that an agency cannot adopt regulations more 
restrictive in terms of rights of access than a statute 
Isee Zuckerman v.,Board of Parole, 53 AD 2d 405]. If an 
agency could adopt regulations more restrictive than the 
statute, the statute would be of no effect. In short, 
9 NYCRR 145.1(2) should in my opinion have had no relevance 
to the Delane~ determination. 

And third, the phrase "statistical or factual tabu
lations or data" is subject to conflicting interpretations. 
The phrases "factual tabulations" or "factual data" in 
my view would not result in substantial questions regard
ing their interpretation. But what constitutes "s-tatis
tical tabulations" or "statistical data"? In my opinion, 
there must be a difference between "factual" tal:fulations 
or data and "statistical" tabulati-ons or data, or the 
Legislature would not have inclueted the word "statistical" 
within the Law. If the phrase "statistical tabulations 
or data" does not include items such as proposed budget 
estimates, the word "statistical" appearing in §87 C2} tg) 
ti} would have no apparent meaning, 

The legislative declaration contained in §84 of 
the Freedom of Information Law states that the people 
must have the right "to review the documents anti statis
tics leading to determinations,.," The statement of legis
lative intent makes clear that statistical or factual 
findings that precede the making of,determinations are in
tended to be available. The Delanex decision appears to 
have passed over a relevant portion of the Freedom of In
formation Law, its statement of intent, Although the 
phrase "statistical or factual tabulations" may he sub-
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ject t:o conflicting interpretations, the courts have long 
held th.at in cases in which the specific language of a 
statute is unclear but the statute's legislative intent 
is clear, the statement of intent should be used as a guide 
to appropriate interpretation, Further, the rules of con
struction have long held that remedial legislation, such 
as the Freedom of Information Law, should oe construed 
liberally. 

I believe that the phras-e "statistical or factual 
tabulations or data" should be construed broadly to in
clude within its scope statistical or factual data con
tained with.in the salarv increase recommendations made 
by the President of the .. State University College to the 
Chancellor, Therefore, to the extent that the records 
in question consist of statistical or factual data or 
contain statements of policy, they are in my opinion 
available, 

Lastly, Mr. Goode in his February 27 letter indi
cated that requests for lists under the Freedom of Infor
mation Law should be requested from the Governor's Office 
of Employee Relations and that appeals under the Law 
should be addressed to the University Counsel and Vice 
Chancellor for Legal Affairs, Sanford Levine, Esq. In 
this regard, I would like to offer two observations. 

First, where two agencies maintain i6entical 
records, either agency is required to respond to a re
quest under the Freedom of Information Law. The fact 
that an agency may not have created a record, b"Ut rather 
is a recipient of a record, is of no relevance. As such, 
even though the Office of Employee Relations may be the 
ori9inal source of particular records, if another a9ency 
maintains the same records, it is required to respond in 
accordance with the Freedom of Information Law. 

Second, an appeal from a denial of access must be 
made in writing within thirty days of a denial to the 
person designated by the agency. Since it appears that 
your appeal of February 17 was not timely forwarded to 
Mr. Levine, it may be necessary for you to initiate your 
Freedom of Information Law request aga~n in order to en
sure that you have acted within the requJ:red periods for 
request and appeal • 
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In order to assist you in any further request 
and/or appeals, I am enclosing for your revi-ew a eopy 
of the Freedom of Information Law, regulations and an 
explanatory pamphlet. 

I hope that I have been of some assistance, Should 
any further questions arise, please feel free to contact me. 

RJF:PPB:jm 

Encs. 

cc: Kenneth G. Goode 

Sincerely-, 

ROBERT J. PREEM.AN 
Executi-ve Director 

BY Pame.la Petrie BaHlasaro 
Attorney 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence . 

' 
near Ms . Campion : 

I have ·received your letter of March 5. Please 
accept my apologies for the delay in respons e . 

You have raised questions regarding both the Freedom 
of Information and Open Meetings Laws. Enclosed for your 
cons i <leration a r e copies of both s tatutes , as wel l as an 
explanatory pamphlet that may be useful to you . 

It is noted at the outset that I have discussed your 
correspondence with Eileen O'Keefe , District Clerk of the 
Sachem Central School Dis trict. Based upon our conversation, 
it appears that the Dis trict has responded to your requests 
for inf ormation and that no controversv now exists . However, 
I would like to offer the following comments. 

First, with respect to a School Board meeting held on 
February 10, you wrote t hat it was necessar y to be carried 
up and down a full flight of stairs in your whee l chair in 
orner to attend the meeting . Although Ms . O' Keefe informed 
me that the issue of access to the handicapped is now being 
considered, I would like to point out that §98(b) of the 
Open Meetings Law states that : 

"Public bodies shall ~ake or cause to 
be made all reasonable efforts to en
sure that meetings are held in facilities 
that permit barrier-free physical access 
to the physically handicapped , as defined 
in subdivision f ive of section fifty of 
the p ubl ic buildings law . " 
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The language quoted above makes clear that a public body is 
not required to alter an existing facility or construct a 
new facility in order to accommodate physically handi9apped 
persons. However, it is also clear that "reasonable efforts" 
must be made to ensure that meetings are held in facilities 
that permit barrier-free access to handipapped persons. 

Second, as indicated earlier, it is my understanding 
that the District has satisfied your requests for records 
relative to the issue concerning the bus stop. Ms. O'Keefe 
informed me that certain memoranda from the Superintendent to 
the staff and the Board that are advisory in nature were 
withheld. From my perspective, a denial on that basis would 
be appropriate. 

I direct your attention to §87(2) (g) of the Freedom 
of Information Law, which states that an agency may withhold 
records that: 

" ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations ••• " 

Although inter-agency or intra-agency materials containing 
statistical or factual information, instructions to staff 
that affect the public, or final agency policies or deter
minations must be made available, portions reflective of 
advice, suggestion, recommendation or opinion, for instance, 
may justifiably be withheld. 

Under the circumstances, if indeed the memoranda were 
advisory in nature, it appears that a denial was proper. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 
cc: Eil~en O'Keefe 

Cath:Le DeRocco 

Si~jerel~, . 

~ \~~ _1 _ r A----
Robert J. tr&ernan 
Executive Director 
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Mr. Daniel J. Roberts 
Dinerstein & Lesser, P.C. 
Suite 350 
One Old Country Road 
Carle Place, NY 11514 

The ensuing advisory opinion is based solely upon the 
facts presented in your correspondence. 

Dear Mr. Roberts: 

I have received your letter of March 4. Please 
accept my apologies for the delay in response. 

Your inquiry concerns your unsuccessful efforts 
to gain access to records in possession of the New York 
City Taxi and Limousine Cormnission. Specifically, you 
have requested guidelines, records, procedures ana. 
other documentation regarding: 

"l. enforcement of the Rules Governing 
Paratransit Services Transporting 
the Handicappeo ("RUles"), 

2. issuance of summonses for alleged 
violations of the "Rules", 

3. operation of the Taxi & Limousine 
Commission's hearings, 

4. procedure that the Hearing Officer 
must follow, 

5. final determination reached at the 
hearing, 



• 
Mr. Daniel J. Roberts 
April 8, 1981 
Page -2-

6. procedure for taking an appeal 
from an adverse determination 
reached at the hearing, 

7. the administrative review for 
said appeal." 

In response to your inquiry, it was indicated that your 
request would be discussed with represenatives of the 
Office of Corporation Counsel. However, it was intimated 
that the request might be denied due to the recent initia~ 
tion of a lawsuit in which you are representing a client 
against the Taxi and Limousine Commission. 

Having reviewed the correspondence, unless I am 
mistaken, your request for records under the Freed.om of 
Information Law is unrelated to the laws1.1it. Consequently, 
I cannot envision any rationale for withholding on the 
basis that a lawsuit has been commenced, Furthe·r, even 
if the records sought do relate to the laws·uit, I believe 
that they would nonetheless be available under the Freedom 
of Information Law. 

It is noted that the Freedom of Information Law 
is based upon a presumption of access. Stated differently, 
all records of an agency, such as the Ta:xi and Limousine 
Commission, are ,available, except those records or portions 
thereof that fall within one or more of the grounds for 
denial appearing in §87 (2) Ca) through Ch} of the Law. 

From my perspective, there is, but one grouna for 
denial that may be relevant. However, that provision 
may be cited as a basis· for requiring dis-closure. Speci-
fically, I dire.ct your attention. to §87 C2} ('gf, whlch 
states that an agency may withhold records that: 

"are inter-agency or intra..,.agency 
materials which are not: 

±. statistical or factual tabu
lations ox data; 

11. instructions to staff that 
affect the public: or 

iii. final agency policy or de
terminations ••• " 
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It is emphasized that th,~ language quoted above contains· 
what in effect is a double negative, Although .inte:r
agency and intra-agency materials may be w:i'thfield, por
tions of such materials .::onsisting of statistical or fac
tual information, ±nstru.::tions to staff that affect the 
public, or final agency ?Olicy or determinations must be 
made available. 

Under the circumstances, guidelines, procedures 
and policies would in my view be available, :Eor they 
might const±tute instructions to staff that affect the 
public that would be available under §87 C2I Cg} Cii:}, as 
well as final agency policies or determinati'ons that 
would be accessihle under §87(2) (gJ(~ii). 

It is also important to point out that an agency 
cannot distinguish applicants in terms of rights of access 
granted by the. Freedom of Information Law. Tlie Co:mm±ttee 
has long advis-ed and the cou·rts have upheld the notion 
that accessible recc:>rds sh.oulcl be made equally available 
to any person, without regard to status or ±nteres·t I see 
Burke v. Yudels-on, 368 NYS 2d 779, aff'd 51 AD 2d 673, 
378 NYS 2d 165]. Moreover, in the decision c±ted aoove, 
the Appellate Division, 4th Department, granted access 
to records sought oy, a litigant and statecl th.at thet 
fact that the applicant -may be a litigant does not detract 
from that person's rights of access 11nder the Law, 

In view of the foregoing, it would appear that the 
records in which you are interested are available under 
the F.reedom of Information Law. 

Lastly, the Freedom of Information Law and the regu
lations prornul9ated thereunder by the Committee prescribe 
time limitations for responses to requests. Specifically, 
§89(3) of the Freedom of Information Law and §1401.5 of the 
Committee's regulations provide that an agency must respond 
to a request within five business days of the receipt of 
a request, The response can take one or three forms,. It 
can grant access, deny access, and if so, the denial should 
be. in writing stating the reasons, or the receipt of a 
request may be acknowledged in wr±ting i:f ·more than five 
days is necessary to review or locate the reco;'t'ds and de
termine rights of access. When the receipt of the request 
is acknowledged within five business days, the agency has 
ten additional days to grant or deny acces,s. Further, i:f 
no response is given within five Business day-s of receipt 
of a request or w±tltin ten days of the acknowledgment of 
the receipt of a:request, the request i-s cons-ide;rea. "con
structively" denied I see regulations, §1401, 7 (bIJ. 
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In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determ:t-ne appeals. That person or body has seven 
business- days from the receipt of an appeal to render a de
termination. In addition, copies of appeals and the deter
minations that follow must be sent to the Committtee 1.s·ee 
Freedom of Information Law, §89 (4 r (a)] • 

I hope that I have been of some ass-istance. ShouHl 
any further questions arise, please feel free to contact me. 

Sincerely, 

~¼,ctJ-:~L 
Robert J , 'Freemai'i 
Executive Director 

RJF; jm 

cc: James R, Slater 
Jay Turoff, Chairman 
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Hon. Kenneth P. Lavalle 
Member of the Senate 
Room 805 
Legislative Office Building 
A.lbany, New York 

April 8, 1981 

The ensuin~ advisorx: O2inion is based solely upon the facts 
presented in vour correspondence. 

Dear Senator Lavalle: 

Thank you for your letter of April 3. Your inquiry 
pertains to a situation in which one of your constituents 
has attempted without success to obtain genealogical records. 

It is noted at the outset that rights of access to 
vital records, such as birth, death and marriage records, 
are not governed by the Freedom of Information Law. Access 
to birth and death records is governed by §§4173 and 4174 
of the Public Health Law; access to marriage records is 
governed by §19 of the Domestic Relations Law. Each of the 
cited statutes provides that access may be granted upon a 
showing of a "proper purpose". Unfortunately, however, 
none of the statutes defines the scope of the phrase "proper 
purpose". 

It is also noted that two sets of vital records are 
kept. The original records are maintained by the State 
Health Department in its Bureau of Vital Records. Dupli
cates are maintained by local registrars of vital records, 
such as town and city clerks. 

Further, the regulations promulgated by the State 
Health Department provide limitations upon the disclosure 
of vital records sought for genealogical research based 
upon specific numbers of years that the ~ecords have been 
on file. Section 35.S(a) of the regulations states in 
part that: 
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"(1) No information shall be issued 
from a record of birth unless a record 
has been· on file for at least 75 years 
or more and the person to whom the 
record relates is known to the appli
cant ~o be deceased. 

(3) No information may be issued 
from a record of death unless the 
record has been on file for at least 
50 years or more". 

Section 35.S(b) states in part that: 

" •.• no information shall be issued 
from a record of marriage unless 
the record has been on file for at 
least 50 years and the parties to 
the marriage named in the record 
are known to the applicant to be 
deceased". 

From my perspective, it is disputable whether the 
limitations on access imposed by the regulations quoted above 
are reasonable. For example, assuming that the limitations 
are based upon an intent to protect privacy, I question why 
a record of death should not be made available for 50 years 
following the death of the subject of the record.· In my 
view, it is questionable whether any request for a death 
record for genealogical purposes should be denied. More-
over, I am unaware of any case law holding that a request for 
genealogical records constitutes other than a "proper purpose 11

• 

If in fact a request for genealogical records is reflective 
of a proper purpose, it is possible that the regulations of 
the Health Department limiting access may be unreasonable. 

In addition, this office has received numerous in
quiries and complaints from persons seeking to gain access 
to genealogical records. The problem appears to be that the 
Health Department does not have the capacity to respond to 
requests quickly. Some have informed me that it may take 
upwards of six months to gain access to genealogical records. 
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It is also noted that the Public Health Law permits 
the Bureau of Vital Records to charge significant fees for 
copying and searching vital records. The fees for copying 
and search exceed those permitted by the Freedom of Infor
mation Law, but are valid due to their statutory basis. In 
my opinion, the fee structure within the Public Health Law 
should be reviewed to determine its sufficiency. For 
example, the Health Department is now permitted to charge 
$2.50 an hour for a search. In view of the cost of labor 
and technology, perhaps the fee should be raised. In any 
case, the substantial fees permitted to be charged by the 
Health Department should in my view enable the Bureau of 
Vital Records to become a cost effective operation. The 
problem that now exists, however, is that monies received 
for copying and searching are transmitted to the general 
state fund~ they do not remain in the Health Department. 
Either a directive from the Division of the Budget or leg
islation could alter current practice by insuring that the 
proceeds of genealogical searches remain in the Health 
Department, or more specifically, in the Bureau of Vital 
Records. 

I would like to point out, too, that a related pro
posal was made in the Committee's third annual report on 
the Freedom of Information Law. Specifically, the report 
stated that fees for copies of records produced upon 
request under the Freedom of Information Law are in most 
instances transferred to the general state fund by state 
agencies. Consequently, the state agencies that receive 
the greatest number of requests or which are most responsive 
to requests made under the Freedom of Information Law trans
mit, and therefore, lose the most money and may effectively 
be penalized for compliance. By enabling state agencies to 
keep or recirculate the monies acquired as fees for copying, 
agencies might defray the personnel costs of searching for 
records. In addition, such a step would help to remove any 
disincentives that might now exist relative to compliance 
with the Freedom of Information Law. 

Based upon the foregoing, the Committee recommended 
that the State Finance Law be amended to enable state agen
cies to recirculate and use for agency purposes the monies 
acquired as fees under the Freedom of Information Law, as 
well as other appropriate statutes, such as the Public Health 
Law • 
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I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Sincerely, 

t~ . ~'1, fAt~ 
Robe t J. Freeman 
Executive Director 
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Mr. James F. Gleason, Jr. 
Assistant Business Manager 
International Brotherhood 
Electrical Workers 

S-3564 California Road 
Orcha~d Park, NY 14127 

The ensuing: advisory OJ?inien is· based solely up0n t.he •. fa~ts 
P,resen.ted ·. in yo'"tlr c<::>rrespondence. 

Dear Mr. Gleason: 

As you are aware, I have received your letter of 
March 5. Please accept my apologies for the delay in 
response. 

Once again, your inquiry concerns a request directed 
to the City of Buffalo. Following an initial constructive 
denial of access, an appeal was directed. to Joseph McNama:ra, 
Corporation Counsel, on February 10. As, of the elate of 
your letter, no response had been given. 

I. have contacted the Office of Corporation Counsel 
on your behalf and it appears that no response to your 
appeal has yet been made as of April 8. In this regard, 
§89(4} Ca) of the Freedom of Information Law states that 
the person designated to determine appeals: 

" •.• shall within seven business days 
of the receipt of such appeal fully 
explain in writing to the person re
questing the record the reasons for 
further denial, or provide access to 
the record sought." 

In view of the foregoing, the time limit for response to 
an appeal was exceeded long ago. As such, it appears that 
the only legal step that remains would involve the ini'tia
tion of a proceeding under Article 78 of the Civil Practice 
Law and Rules. 
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It is noted that a recent judicial dete:rmination 
found that a failure to respond to an appeal within the 
appropriate time limits enables an inl5.ividual to initiate 
a proceeding under Article 78 of the Civil Practice Law 
and Rules. As stated in that decision: 

"If the court found otherwise, an 
agency could totally frustrate a 
request for information by merely 
refusing to designate a person w~th
in an agency to consider appeals or 
by requiring many appeals before 
many person or entities within the 
agency before a person could be 
saia. to have exhausted her/his ad
ministrative remedies" Isee Floyd 
v. McGuire, Sup. Ct., New York Cty., 
March 19, 1981]. 

A copy of this opinion will be sent to the Office 
of Corporat;ion Counsel. Perhaps it will have the effect 
of eliciting a determination from that office. 

I regret that I cannot oe of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:jm 

cc: Joseph McNamara 

Sincerely, 

f~{'f.d 0ffw _____ _ 
Rooert J. Freeman 
Executive Director 
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Ms . Jodi L . Harter 

The ensuin~ advisory opinion is based solelY upon the facts 
presented in your correspondence. 

Dear Ms . Harter : 

I have received your l etter of February 24 which was 
rece ived by the Committee on Public Access to Records on 
March 9 after referral b y the Department of Law. Please 
accept my apologies for the delay in response. 

Your inq uiry concerns your unsuccessful attempts tb 
obtain copies of a backgrouna investigation report prepared 
by the Division of State Police _in r egard to your employment 
application for the position of Ta New York State Trooper . 
You have stated that the Director of Personnel for the 
State Police refused your reques~ for the background investi
gation report, indicating that the information was confiden
tial . You have asked the Committee to advise you of the 
law involved in regards to the withholding of this investi
gative material by the State Police. 

In my opinion, the denial by the Division of State 
Police may have been appropriate in part . The Freedom of 
Information Law is based upon a presumption of access . All 
records in possession of an agency are accessible , except 
to the extent that records or portions thereof fall within 
one or more enumerated categories of deniable information 
[see attached , Freedom of I nformation Law, §87(2) (a) through 
( h) ] • 

T 
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Relevant to your inquiry, §87{2) (b} provides that an 
agency may withhold records or portions thereof which if 
disclosed would constitute "an unwarranted invasion of per
sonal privacy ••• " The cited provision makes reference to 
§89, which in subdivision (2) (b) lists examples of unwarranted 
invasions of personal privacy. It is noted that the examples 
are in my opinion merely illustrative and represent but five 
among conceivable dozens of unwarranted invasions of personal 
privacy. 

In terms of the request, I believe that the Division 
of State Police may withhold portions of records identifiable 
to you which if disclosed would constit6te an unwarranted 
invasion of personal privacy with respect to others identi
fied in the records. For example, if in its pre-employment 
check, the Division of State Police interviewed members of 
the public concerning you, the names, addresses, or other 
information which would identify them could in my opinion 
be withheld on the ground that disclosure would constitute 
an unwarranted invasion of personal privacy • 

However, §89(2) (c) states that: 

"[U]nless otherwise provided by 
this article, disclosure shall not 
be construed to constitute an un
warranted invasion of personal 
privacy pursuant to paragraphs (a) 
and (b) of this subdivision: 

i. when identifying details are 
deleted; 

ii. when the person to whom a 
record pertains consents in writing 
to disclosure; 

iii. when upon presenting reasonable 
proof of identity, a person seeks 
access to records pertaining to him". 

Under the quoted provision, it would appear that you may 
inspect portions of records pertaining to yourself if the 
records are not otherwise deniable and if identifying de
tails are deleted. Consequently, while the State Police 
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may have appropriate grounds for denial with respect to 
portions of the records sought, I believe that the remainder 
should be made available to you. 

The Director of Personnel stated in his letter that 
"Our investigations are confidential, and therefore, no 
specific details may be supplied:' In my view, a denial 
based upon the preceding could not properly be asserted. 
Section 87(2) (e) protects against disclosures which would 
in some way interfere with law enforcement activities. 
However, the cited provision states that the ability to 
deny pertains only to records "compiled for law enforcement 
purposes" which would interfere with "law enforcement in
vestigations11 if disclosed. I doubt that a pre-employment 
inquiry concerning an applicant for the position of state 
trooper would result in the compilation of records for 
law enforcement purposes. On the contrary, it would appear 
that such records would be obtained or compiled by the 
State Police in the ordinary course of business. In this 
regard, it is possible that records created by the Division 
of State Police might be deniable pursuant to §87(2) (g) of 
the Law, which provides that an agency may withhold inter
agency or intra-agency materials except to the extent that 
such .materials consist of statistical or factual data, 
instructions to staff that affect the public or final 
agency policy or determinations. Stated differently, 
advice or impressions transmitted from one official of 
the Division of State Police to another would be deniable. 

For your information, I am enclosing a copy of the 
Freedom of Information Law, regulations promulgated by the 
Committee, and an explanatory pamphlet which may be useful 
to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

:Rl?B; RJF: ss 

Enclosures 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

J?amela Petrie Baldasaro 
Attorney 
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Api.ril 10, 1981 

on F. Gaudette 

-
Dear Mr. Gaudette: 

Thank you for your lette·r of March 6. Please accept 
my apologies for the delay in response. 

You have asked the Committee on Public Access to 
Recorqs to ~etermine why you have not as yet received the 
~inutes- of a $ocial security hearing whicfi took. place on 
April 19, 1979· , despite repeated atte1npts on your part to 
contact various state and federal officials. 

Among tts ·various duties, the Committee on Public 
Access to Records issues advi sory opinions ·regarding the 
New York State Freedom of Information and Open Meetings 
Laws. · The Co.mmittee does not have tlie autltori ty to ,render 
an op.tnion in regard to a ,matter concerning access to re
cords of a federal agency, such as the u.s. Department of 
Health and Human Services. It appears from th.e statements 
made in your letter that the minutes of a hearing concern
ing ~oc;lal s·eeurity that you are seeking access, would 
fall under the j-uri-sdicti'on of the f 'e<1ex-al Freedom of In
formation Act. 

However, on you-r behalf, I have contacted the North 
Country Legal Services, Inc. of Upper Jay-, New York, in 
orde.r to determine i-f tney had received you'.!: previou·s re
que$t for the minutes. The woman witn whom I spoke, .Ms . 
"B;illie Yando , who was very· helpful, aav:tsed me that your 
file contains a cassette recording of what appears· to be 
the social security hearing of April 19, 1979, Additr onally, 

" 
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Ms. Yando indicated that correspondence in your file indi
cates that a written transcript of the social security 
hearing may be requested by writing to: 

Harriet A. Simon 
Member-Appeals Counsel 
Department of Health, Education 

and Welfare 
Social Security Administration 
P.O. Box 2518 
Washington, DC 20013 

The,l!efore, i.t would appear that there ~re two options you 
might consi'der. 

First, you could obtain a copy of your t:l7ans'Cript 
by writing to the above address and including your soci,al 
security number and a check for $50.00, fo:r Ms. Yando in
formed me that the cost per page woulB oe $2.50. 

Second, you couH:l write the North country Legal 
Serv;i.ces again and request a copy of the tape ca!Ssette 
±t ha~, in your file. Due to the expense involved in 
obtaining a written transcript from the Department of 
Health, Education and Welfare, it is suggested that you 
contact the No·rth Country Legal Services, Inc, fi,:-st and 
a::'equest the hearing cas,sette from that off.tee. It is my 
impression that North Country Legal Services would supply 
you with the tape or a copy at a cost less than fifty 
doll&rs. · 

I hope that I have been of some assistance. Should 
any• :f;urther questions- arise, please feel free to contact me. 

RJF: jm 

cc: Ms. Billie Yando 

Sincerely, 

r~{-wt::1, ~ 
Robert J. Freeman 
Executive Director 
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William L. Matthes 
Editor and Publisher 
The Lookout 
Grand Union Plaza 
Hopewell Junction, NY 12533 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Matthes: 

Thank you for your thoughtful letter of April 4. 
Since there appears to be some confusion regarding my 
opinion to you dated April 11, I would like to attempt to 
clarify my remarks. 

In reference to your comments, my letter of April 11 
did not deal at all with the rights of access of records. 
Further, as a rule, it has been advised that accessible 
records should be made equally available to any person. 

If you will review my letter, please note that my 
comments dealt only with the procedural regulations prom
ulgated by the Committee, which state that an agency may 
restrict the inspection and copying of records available 
under the Freedom of Information Law to regular business 
hours. On the basis of the regulations, an agency may 
require an applicant for records to make a request on the 
day following a meeting, for instance, rather than during 
the meeting itself. 

I hope that I have been of some assistance. Should 
any further questions arise, please feetl free to contact me. 

BY: 

PPB:RJF:ss 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

~tr 
Pamela Petrie Baldasaro 
Attorney 
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"IU]pon a majority vote of its total 
membership, taken in an open meet:i:ng 
pursuant to a motion identify:i:n<g the 
general area or areas of the su~ject 
or subjects to be considered, a public 
body may conduct an executi'>Ve session 
for thebelow enumerated pu,rposes~ 
only, :Provided, however, that no act±on 
by fC'>l?lllal vote shall :be taken to appro
p,riate public:: moneys •• ," 

Ba.-ed upon the langua,ge quoted. aoove, a public body may 
enter into an executive session only aftex:' having convened 
an open meeti':ng, and only when the ~oce~ural s-teps des-• 
ori'bed above have been followed. 

Second, your letter characterized. the ba:t±s tor 
entry into executive 11;,ess·:ton has ''potential liti'gationu. 
Here I db:'ect your attention to §100 (lf car of the Open 
11eetings Law, which. states that a pu?ili'e :Cody may enter 
into an executive session to d.tscus-s !!proposed, pending 
Q:t' current l:i:tigati:onu, From my perspective, a discussion 
o:f; "potent.tal litfa3ati-on" may not cons-titute a S'Ufficient 
basts for entry into an executive session. In short, 
virtllally any top.tc of discussion co1:1ld I:>e tile subject 
of potenti:al 11,t±gat:ton, Further, ±t ltas cons-i·stently 
oeen AClv:t-s-ecl that rn order to qualify as ''pxpE')osecl" l:lti
ga,ti'-on, the:re ·rnus·t be. a real threat or i1tmlinence of li·ti• 
51a,tion. Consequently, based upon the fact!SI· pTesented in 
your letter, it :is in 1ny view quest:tona?:ile whether an 
executive session was properly held. 

Third, you requested and were denied access to 
minutes of executive session. Ass-uming that an executive 
ses~ion was properly convened, minutes of the executive 
session would be required to be made availablE:! only if 
action was taken during the executive sess·ion, Section 
101(21 of the Open Meetings Law states that minutes reflec~ 
tive of the acti:.on taken during an exeeuti,ve session must 
be compiled and made available in accordance with the 
Freedom of Information Law within one week of the execu
t:t:ve session, However, if no action was taken, minutes 
of the executive session need not have been compiled • 
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Li::\~tly, i:f indeed there was a :r-ecord of the d.:i:s
cus·s·±on CQnducted during an executive sesston, that record 
is ±n my vi:,ew· sql:)jeet to rights· granted oy• tli.e Freedom of 
InfG~a t.ton Law·, whether or not .:i:-t 1nay• oe clta-racteri'zed 
a:. 1n±·nut&s, 

Section 86(4} of the Freedom Gf Information Law 
aet±ne.~ '';17eeord'1 broadly to include: 

"• •• any information kept, lteld, f.tled·~ 
produce or reproduced by, with or for 
an aqency or the state legislature, ±n 
any, phys-:toal form whatsoever .tnclucli'ng, 
but not li'ln±ted to, reports-; stat~ents, 
examb\ations, memoranda, opi·nions·, 
folders·, files, books, manuals·, pam
phlets, forms, papers, designs, d:t?aw
i:ngs, 1naps·, photos, letters, m±e<l!!of±,1,ms, 
computer tapes or discs, rules, regu
lati"Ons or codes". 

Confi3equently, :tf a record exists, it would he subject to 
:ri'gh.ts- gre.ntad :Cy the Freeclom of Information Law·, 

Witho,:i.t add±t.:i:onal information re9a;rdtn9 the nature 
of the d;tsctiss--±:on o,r the iss·ue, I could. not conjecture 
a~- to rights, of access to any existing reco,rds, However, 
enclosed for your qonsid.erati'on are copies of the Freedom 
of Info~at:ton Law, the Open Meetings Law and an explana
tory pamphlet that may be useful to you. 

I hope that I have been of some ass-,i'stance, Should 
a.ny fu12'the:r questions arise, please feel free to contact me. 

Sincerely, 

ltw:-=fr/l)t RoDe~t J. Freeman ___ _ 
Exeeuti"Ve Di;rector 

R.JFrjm 

cc: Town Board 

Encs. 
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William A. Glass 
Attorney at Law 
143 Pike Street 
P.O. Box 1108 

• 

Port Jervis, NY 12771 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Glass: 

I have received your letter of March 6. I appreciate 
your interest in complying with the Freedom of Information 
Law and hope that you will accept my apologies for the delay 
in response. 

Your inquiry concerns a request for complaint reports 
completed by members of the Town of Deerpark Police Depart
ment. You indicated further that: 

"The reports contain various items of 
information including the officers 
impression of witnesses and complain
ants, a statement of the investigation 
completed and a statement setting 
forth what further investigation is 
required. The report is used by 
other officers working on the same 
case to keep them informed as to 
what was done and what needs to be 
done. The reports are also used by 
the chief to better manage his 
manpower". 

Further, the request concerns all reports filed in 1980 • 
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You wrote that you have advised the designated records 
access officer to deny access based upon §87(2) (g) of the 
Freedom of Information Law and on the basis that the request 
"is so broad that it cannot be determined whether any speci
fic exemption applies". 

I would like to offer the following comments with 
respect to the request. 

As you are aware, §89(3) of the Freedom of Information 
Law states that an agency may require that an applicant for 
records request the records in writing. Further, the cited 
provision states that a request must be reflective of records 
"reasonably described". In view of the breadth of the re
quest, it is possible that the request may not have reasonably 
described the records sought. For instance, if hundreds of 
complaints have been filed, and you intimated during our 
telephone conversation that that is the case, it is suggested 
that the access officer contact the applicant and engage in 
efforts to have the applicant narrow his or her request. 
For example, a request might be narrowed in terms of a 
shorter period of time of filing, particular types of com
plaints or similar other qualifiers that may narrow the 
scope of the records requested. 

Next, any one of five grounds for denial might possibly 
be cited to withhold some of the records or portions of the 
records. 

One ground for denial of possible relevance is §87(2) 
(e}, which states that an agency may withhold records or 
portions thereof that: 

" ••• are compiled for law enforcement 
purposes and which, if disclosed, would: 

i. interfere with law enforcement 
investigations or judicial proceedings; 

11. deprive a person of a right to a 
fair trial or impartial adjudication; 

iii. identify a confidential source or 
disclose confidential information re
lating to a criminal investigation; or 

iv. reveal criminal investigative tech
niques or procedures, except routine 
techniques or procedures. 
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From my perspective, the reports and related documents were 
likely compiled for law enforcement purposes. Further, if 
a complaint is still being investigated, disclosure might 
indeed interfere with an investigation. Stated differently, 
if disclosure would hamper the capacity of the Police Depart
ment to carry out its duties, it is likely that records or 
portions thereof may be withheld under §87(2) (e). 

A related ground for denial is §87(2) (f), which states 
that an agency may withhold records or portions thereof when 
disclosure would "endanger the life or safety of any person". 
Although this exception rarely arises, it is possible that 
it might be applicable in the context of investigative 
records. 

A third potentially relevant ground for denial, which 
you cited in your letter, is §87(2) (g). That provision 
states that an agency may withhold records that: 

" ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations ••• 11 

It is noted that the language quoted above contains what 
in effect is a double negative. While statistical or 
factual information, instructions to staff that affect the 
public, or final agency policy or determinations found 
within inter-agency or intra-agency materials must be made 
available, portions of such materials consisting of advice, 
impression, suggestion, or recommendation, for example, 
may justifiably be withheld. 

A fourth ground for denial that might appropriately 
be cited is §87(2) (b), which states that an agency may 
withhold records or portions thereof when disclosure would 
constitute an 11 unwarranted invasion of personal privacy". 
Depending upon the contents of records, it is possible that 
names or other identifying details pertaining to individuals 
might be withheld if indeed disclosure would constitute an 
unwarranted invasion of personal privacy • 
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Lastly, there may be references in the records in 
question to persons adjudicated as youthful offenders, or 
juvenile offenders, for instance. In those cases, it is 
possible that the records might be confidential under the 
Family Court Act or the Criminal Procedure Law. In addition, 
if a person was charged with a crime and the charge was 
dismissed in his or her favor, the records might be sealed 
under §160.50 of the Criminal Procedure Law. In each of 
the instances described above, the records would be exemp
ted from disclosure by statute and therefore would be 
deniable under §87(2) (a) of the Freedom of Information 
Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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delet-a f-i:e.Rl ._ r-esume.. s±m±larly, aspects of ene' s· employ
n1.cmt ~11te,~y, m:t-gft.t also be withlield on tli.e (Jrouna that 
tit.of a1'tF i'1!!-re.l"ant to the performance of one.' ISi· of ftc±al 

. :~Qt±••. 
Heweve'l!, if the poe-ition for wh±cli. an ±ndi-.,,idual 

te: a.pplytni has apec:tfic ;17equbrenients in t~s- ot eau~ 
cat.tcna.1 er w-erk aper±enoe, it ±• poui':ble that disclo
nue ~f tllo" po,::t:lc,n1:t of a resume .tn~tcati·ng tJtos-e areas 
•f edueat;ton.a1 or wo:rlt expe:r:tenae that a-re. requ¼.vt\l'.1 for 
pl1eement tn the pos·:tt±on would be avai·la.IHe on the ground 
t~t dt:11.tl<tl!ttl!."e would result in a permtss-ible tnvas:J.:on of .,_,.,..,,n-.1 pt:tvacy-. 

You have not ind.teated .tn your lettem whether the 
po1d.t..ton of town as-&essor must oe :f i·lled. f 2r0m a e±v:i::l 
eerv.tce e¥ant±nation list, If that :tetthe case, please 
riot.a that whel!e a c.tvil servi:ce examinati·on .t8'. g-i--ven, an 
e.l.i:9!:t>le l,±:st dt-Weloped follow.tng that ex~tn:at±cm ts 
.-va±-1.a.ble, Such. a l±et ident±f±es tfios.-e .tn~±v±c.'luals who 
paaeecl o'1 a.tv±l servtc::e examination as, well as their seorfl!.s, 
If the j,:ndf.v±duals, whose reS'tlnte$ you a1:;e seek±ng to re• 
v;tew were r"11.tred to have taken a c.tv±l s·erv±ce exam±na
t;ton for the pos-:ttion, the eltgil>l-e, lt$t pertaining to 
t;ba.t e¥~ination would ±c!ent.tfy· those who paseetl and would 
bf: i;t;V a ;t lat 1 ~ ,. 



· ''J-1%, Jl,'!)bp, {J, Donohue 
'Aptt.tl 14,ltll 

·. S>age ... 3 ... 

l!'o:i:: rc,ur ±nformatton, I am enclo1t±n~ a copy of the 
'",fU,~df>ll\ c;,f,. :Cnfcunnat±,m L,s.w, an explanatory· pQphlet and a 
,Woket; ca1td wlU'<lh may, J>e 1111teful to you. 

. . I ~pe · tbat I have been. of same aa,~ts-tanee, ShOllld 
. }l~f' t-~'l' CJU,Edtti'Ons- arise, please feel f1.'ee to contact me. 

BY 

Sincerely·, 

R0~:2~ U • 'F-R.EE!"lAN z~ro~ tor 

Pamela Pet~±e Baldasare 
J\ t t0l!'ney, 
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Katherine M. Garry 

April 15, 1981 

The ensuin~ advisory opinion is based solely upon the faqts 
presented in your correspondence. 

Dear Ms. Garry: 

As you are aware, I have received your letter of 
March 8. Please accept my apologies for the delay in 
response. 

aaving reviewed your letter and the correspondence 
attached to it, the nature of records that you are seeking 
from the Rockville Centre School District is not stated. 
Consequently , I could not offer specific advice with respect 
to access to the records in which you are interested. 
However , I would like to offer the following comments and 
observations . 

First, it appears that your requests have not been 
answered within the requisite periods of time prescribed 
by the Freedom of Information Law and the regulations 
promulgated by the Committee, which govern the procedural 
aspects of the Freedom of Information Law and have the 
force and effect of law. 

With respect to the time limits for response to 
requests, §89(3) of the Freedom of Information Law and 
§1401 .5 of the Committee's regulations provide that an 
agency must respond to a request within five business . 
days of the receipt of a request. The r esponse can take·_/. 
one of three forms. It can grant access, deny access, aria· 
if so , the denial should be in writing stating the _rea~ons:, 
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or the receipt of a request may be acknowledged in writing 
if more than five,days is necessary to review or locate the 
records and determine rights of access. When the receipt 
of the request is acknowledged within five business days, 
the agency has ten additional days to grant or deny access. 
Further, if no response is given within five business days 
of receipt of a request or within ten days of the acknow
ledgment of the receipt of a request, the request is con
sidered "constructively" denied [see regulations, Sl401.7(b)). 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you may 
appeal to the head of the agency or whomever is designated 
to determine appeals. That person or body has seven busi
ness days from the receipt of an appeal to render a deter
mination. In addition, copies of appeals and the determina
tions that follow must be sent to the Conunittee [see Freedom 
of Information Law, §89(4) (a)J. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, the regulations and an explana
tory pamphlet that may be useful to you. 

Second, one of the problems appears to be an absence 
of conununication between yourself and officials of the 
School District. In this regard, I direct your attention 
to §1401.2 of the regulations to which reference was made 
earlier. Specifically, according to the regulations, one 
of the duties of the designated records access off~cer is 
to "assist the requester in identifying requested records, 
if necessary" [§1401.2(b)(2)]. As such, if you are not 
entirely sure of the records in which you are interested 
or the means by which they may be characterized, you should 
seek the assistance of the records access officer. 

Lastly, if you have questions regarding rights of 
access to particular records, please describe those records 
or the information contained within the records, and I will 
be pleased to provide direction. 
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I regret that I cannot be of greater assistance. 
Should any furtheJ:" questions arise, please feel free to 
contact me. 

RJF:ss 

Enclosures 

cc: Superintendent Leary 

Sincerely, 

~,tf.~-
Robert J. Freeman 
Executive Director 
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The ensu±n~ advisory 0pinion is based sole:J.y,-....up·on ---.th:.,~ -,facts 
presented i:n your correspondence. 

Dear Mr. Mal±k: 

I have received your letter of March 10. Please 
accept ·my apologies for tne delay i:n response. You have 
.requested an opinion with respect to your request made 
under the :Freedom of Informat ion Law that was directed 
to Local School Board J23. 

Specifically, you wrote that, on 'Ma-rch 2, you de
livered a request to Local School Board i23. You were 
informed that, you should visit the offi ce on 'Ma•rch 9 in 
order to obta±n a determination regarding youli' request. 
At that time, you were informed by the Interim Acting 
Superintendent that he would not have the info:rmation 
that you .requested and that he would not produce any of 
the records _sough.t until he could speak with the Chai rman 
of the Board of Education. 

I would like to offer the following comments· and 
obse.rvations with respect to the situat ion tl'iat you des
cribed and the nature of the records that you requested. 

First, with respect to the tiffle limits for r e sponse 
to requests, §89(3)' of the Freedom of Information Law and 
§1401.5 of the Committee's regulat~ons provi~e that an 
agency must respond to a request withi n fi'Ve business days 
of the receipt of a request. The response can take one 
of three forms. I t can grant access, deny acces-s-; and if 
so, the denial should be in writing s.tating the reasons, 
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or the receipt of a request may be acknowleciged in writ
ing if more than five days in neces,sary to review or lo
cate the records and. determine rights of access. When 
the receipt of the request is acknowledged within five 
business days, the agency has ten additional days to 
grant or deny access. Further, if no response is given 
within five business days of receipt of a request or 
within ten days of the acknowledgment of the receipt of 
a request, the request i's considered "constructi-vely11 

den±e.d [see regulations, §1401. 7 (bl]. 

In my view, a failure to respond within the desig
nated t;t:me limits results in a denial of access that you 
may appeal to the heaa. of the agency or whomeve-r is desi-9-
nated to determine appeals. That person or body has seven 
business clays from the receipt of an appeal to t:"ender a 
determination. In addition, copies of appeals and th.e 
determinations that follow must be sent to the Cormnittee 
!see '.Freedom of Information Law, §89 (4) Car]. 

Enclos'{;d for your consideration are copie.s of the 
Freedom of Information Law, the :regulations and an ex
planatory pamphlet that may be useful to you. 

Second, I direct your attention once again to the 
regulations promulgated by the Committee, which govern 
the procedural aspects of the Freedom of Information Law 
and have the force and effect of law. 11nder §1401.2 of 
the regulations, the governing body, in this case the 
Board of Education, is required to designate one or more 
records access officers for the purpose of responding 
initially to requests. Section 1401.7 concerns the pro-:
cedure by which an agency may deny access to recor<':ls and 
the process by which a person denied access, may appeal. 
It is specified in that provision that the records access 
officer shall not be the appeals officer I see §1401, 7 (bl]. 
Under the circumstances, if, for example, the Chairman 
of the Boa37d of Education renders a determination on 
appeal following denials of access, I do not believe that 
the same individual should also make initial determina
tions in response to requests. If the records access 
officer and the appeals officer are the same person, the 
right to appeal would effectively be eliminated, Further, 
±f that ±s the situation in the District from which the 
records have been requested, perhaps corrective action 
should be taken, 
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With respect to the records that you are seeking, 
your first a:t;ea of request concerns copies of all minutes 
of resolutions of Local School Board 123 since 'February 
1, 1978. In my view, those records are available under 
the Freeclom of Information Law, for they represent deter
m:lnations made by the Board that are access.Nile under 
§87 (21 (9) (iii} of the Freedom of Information Law. In 
addition, I believe that they must also t,e compiled and 
lllade ava:t:lable under the Open Meetings Law, §101, Sub
d,:lvision Cll of the cited provision states that: 

"IM)inutes shall be taken at all open 
meetings of a public oody which shall 
consist of a record or summary of all 
motions, proposals, resolutions and 
any other matter formally voted -upon 
and the vote thereon." 

Further, §101(3} of the Open Meetings Law requi,res that 
lllinutes of open meetings be compiled and made available 
withln two weeks of s11ch meetings, 

Your second area of inquiry concerns minutes of 
meetings of the Executive Committee of the Local School 
Board i23 S'ince June 1, 1977. Again, to the extent that 
such records e~ist, I believe that the.ymust be made avail
able. It is noted that a committee of a school board or 
other governing body is also subject to the Open Meeting~ 
Law, and, therefore, is required to create -minutes lsee 
attached Open Meet±ng-s Law, §97 (2), definition of ''public 
body"]. 

The third area of inquiry involves: 

"IA] list of all hirea consul
tants, under the titles of Educa
tional, Evaluation, Administrative 
0r Artistic Performers -unde'.I! the 
employment of L.S.B. J23 since 
June 1, 1977, including copies of 
any forms filled out By said con
sultants and/or L.S,B. 123 that 
would detail: 

a. Length of time served (as con
sultants) 

b. Purpose and rationale for such 
employment 
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c. :Rate of pay (including all t±nl.e 
s'1:'1.eetsl 

d. All written authorization for 
consultants from whatever Personal 
Authority from L.s.:e. 123 

e. Whatever written degcr.tpti:·ons· under
lining the nature of tlie consultant 
mentioned a.hove. 11 

It ±ti· note{! that the Freedom of Into~at;i'On Law 
g-r~nts acce~s· to existing records, Section 89 (3l of 
the Law s-tate~ that an agency generally need .. not create 
recoxds in res,pons-e. tQ a reques·t, Tlieref ore, i'f, for 
~ample, there .ts- n0 lt·st in existence reflecti'Ve of 
hired conl!l'Ultclnts, the District would be -under no obli
ga,ti'<"Jn to e:reate, such a record on your llehal:1;', 

Nevertheless, r would conj e.cture that if i'n~eed 
consul tan ts- have been hired, that tlie infox-mati"On in 
wh.toh YO'\l a-re ±nte-rested might be contained wi'tl).:i:n one 
or more ~ong a group of records·. For :tns·tance, cliecRs, 
vouchers•. and. s:bn±la,;r financial ,records ,m,i'ght i':n6ieate 
the. len~rth of tj..,:ne that a consultant ser,ves a:s well as 
th-,,t pe.rl!tOn's rate of pay. A contract Between the Board. 
and a, eon$:Ultant ,mi9ht indicate the pu~pose and liati:onaf-e. 
for emplo,:yn,ent and the natul!e of duties to !:re pel.'fOntJed. 
Aa- i.·uch, if the.%'e ts no single record cmntai·n:i:ng the i:n
fel?'.ll}a,t;ton that you ha-ve a.escr±tied, you 1n:i:'9ht renew your 
:rell!uest and (l[uali:fy the types of ree0ras sought in acce>l;!
(lanoe witll th.e adv.toe gi-ven above. ·Further, as- noted 
earl:t:er, I have enclosea a.n_explanatory• pamphlet reia:ud
tn9 the Freedom of Information Law and the OJPen Meeti'nc;J~ 
Law that conta:1:ns a ffiGdel letter of 1requ.es,t wlti'Ch 1l!.ay be 
pall't~cula;r7ly v.~eful to you, 

C9pi'es o:f this· opinion, trte Freedom of Information 
La.w and the reg11lati-ons will als.o ne sent to Mr. E<:lwa:rds 
and M:rz, Boyland, in order that they may oe g±-ven a&vice 
a,s we.11, 

> 

I hope that I have been of some assistance. s·no-uld 
~ny ful:7ther questi·ons arise, please feel free to contact. me, 

RJ:Fc jm 
Enc:s, 
ce c Mr. Carlos Edwards 

Mr. William Boyland 

Sincerely,, 

D\~K1-'6.t__ 
Ro~t J. '.J?ree;Rlan 
Executiye Di'!I'eetor 
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The ensuing advisory opinion is based solely up9n the facts 
presented in your correspondence. 

Dear Mr. Abisch: 

I have received your letter of March 12. Please 
accept my apologies for the delay in response. 

You have raised questions regarding rights of access 
to "agendas prepared in advance of three recent executive 
sessions held by the Harrison Board of Education". You 
have indicated further that the agendas are not distributed 
to the public, and in the case of one particular meeting, 
an executive session "was simply announced by the Board 
President, and the public was asked to leave". 

In response to your questions and based upon the 
three agendas attached to your letter, I would like to offer 
the following observations. 

First, there is no requirement of which I am aware 
concerning the creation of an agenda prior to a meeting. 
Nevertheless, as soon as an agenda exists, I believe that 
it constitutes a "record" subject to rights of access 
granted by the Freedom of Information Law. 

It is emphasized that §86(4) of the Freedom of 
Information Law defines "record" to include: 
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" •.. any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements, 
examinations, memoranda, opinions, fold
ers, files, books, manuals, pamphlets, 
forms, papers, designs, drawings, maps, 
photos, letters, microfilms, computer 
tapes or discs, rules, regulations or 
codes". 

Based upon the language quoted above, it is clear that any 
information "in any physical form whatsoever" in possession of 
or prepared for an agency, such as a school district, con
stitutes a "record" subject to the Law. 

Further, based upon a review of the agendas that 
you attached, it appears that they merely cite in general 
terms the subjects intended for discussion during proposed 
executive sessions. If this observation is accurate, I 
believe that they are available. If, for example, the 
agendas concerning recommendations by the Committee on the 
Handicapped identified particular students, or if the sec
tions concerning personnel identified specific individuals, 
those aspects of the agenda might justifiably be deleted 
due to provisions of federal law as well as the Freedom of 
Information Law insofar as it pertains to unwarranted in
vasions of personal privacy. However, that degree of detail 
does not appear in the agendas that you sent and, as a con
sequence, I believe that they are available under §87(2) (g) 
of the Freedom of Information Law. 

The cited provision states that an agency may with
hold records that: 

" .•. are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations •.• " 
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It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policies or determinations must be made available. 

Under the circumstances, I believe that the agendas 
could properly be characterized as "intra-agency materials". 
However, they appear to consist solely of factual informa
tion that would be available under §87(2) (g) (i). 

Second, the agendas concern only those subjects in
tended to be discussed during an executive session. In 
my opinion, a public body, such as a school board, cannot, 
at least in a technical sense, schedule an executive session 
in advance of a meeting. Section 97(3) of the Law defines 
"executive session" to mean that portion of an open meeting 
during which the public may be excluded. Moreover, §100(1) 
of the Law prescribes a procedure that must be followed by 
a public body before it can enter into an executive session. 
In relevant part, §100(1) states that: 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a pub
lic body may conduct an executive 
session for the below enumerated 
purposes only, provided, however, 
that no action by formal vote shall 
be taken to appropriate public 
moneys ••. " 

Based upon the language quoted above, an executive session 
cannot in my view be scheduled in advance, for three steps 
must be taken before an agency may convene an executive 
session. A motion to enter into an executive session must 
be made by a member of the public body during an open meet
ing; next, the motion must identify in general terms the 
subject or subjects to be considered during the executive 
session; and lastly, the motion must be carried by a 
majority vote of the total membership of a public body. 
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Finally, paragraphs {a) through {h) of §100(1) of 
the Open Meetings Law specify and limit the areas of dis
cussion that may be appropriately conducted during an 
executive session. From my perspective, it is questionable 
whether many of the items appearing on the agendas for 
executive session could properly be discussed during an 
executive session. 

For instance, on the executive session agenda of 
February 11, item I makes reference to a "personnel report". 
Although the report might deal with one or more of the 
subjects appearing in §100(1) {f) of the Open Meetings Law 
and therefore may be proper for discussion in executive 
session, on the other hand, it is possible that the report 
may deal with personnel in general. If that was the case, 
an executive session would not in my view have been proper. 

On the agenda of the February 4 executive session, 
item III makes reference to an audit report, musical instru
ment policy, and a milk price increase request. Item V 
makes reference to a college boards review course, and a 
superintendent's recommendation concerning an enrollment 
study. From my perspective, it does not appear that any 
of the grounds for executive session could have been cited 
to discuss those issues. 

The agenda of March 11 makes reference to several 
areas which in my opinion represent questionable subjects 
for discussion in executive session. For instance, a plan 
for positions, discussions of contractual obligations, an 
enrollment study, the use of schools by the Red Cross, a 
baseball team's trip to Florida and a complaint concerning 
a baseball scoreboard would not in my opinion likely 
qualify as appropriate subjects for executive session. 

In order to fully attempt to inform the Harrison 
Board of Education of this opinion and the provisions of 
the Open Meetings Law, copies of the opinion, the Law, 
and an explanatory pamphlet on the subject will be trans
mitted to the Board of Education. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

cc: Board of Education 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the ·facts 
presented in your correspondence. 

Dear Ms . Rehr: 

As you are aware, I have received your letter of 
March 12. Please accept my apologies for the delay i ri 
response . 

Your le.tter summarizes a h is tory of medical problems 
and your inquiry concerns your capacity to gain access to 
records pertaining to you from Meadowbrook Hospital, Pilgrim 
State Hospital and Montefiore Hospita l. It i s emphasized 
that the law concerning rights of access may differ with 
respect to each of ·the three hospitals that you identified,. 
for Meadowbrook Hospital is, to the best of my knowledge, 
a county hospital; Pilgrim State Hospital is or had been a 
facility of the State Department of Mental Hygiene; and 
Montefiore is a pri vate hospital. I would like ·to deal with 
each 1of the three separately. 

I t is also noted t hat you cited the Privacy Act of 
1974 in your letter. The Privacy Act was passed by Congress 
and applies only .to records in possession of federal agen
cies. As SQ~h, the Privacy Act is not applicable to the 

./ records in which you are interested. Furthe r, the . New . Y9rk 
Freedom o f Information Law applies only to records in pos
session of government in New York. As such, it would not 
apply to a private hospita l , such as Montefiore. 

With regard to Meadowbrook Hospital, which I believe 
is now known as the Nassau County Medical Center, I believe 
that. those records a re _subject to the New Yor k Freedom of 
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Information Law . In terms of the Law , it states in brief 
that a ll r ecords ,in possession o f a n agency , such as a 
county , are accessibl e , e xcept those records or portions 
of records that fal l within one o r mor e grounds for denial 
lis ted in §87(2) (a) through (h) of the Law (see attached). 

Under the circums tances, I believe that one ground 
for denial is par ticularly rel evant to records in possession 
of the Nassau County Medical Center. Specifical l y , I direct 
your attention to §87(2) (g), which states that an agency may 
withhol d records that: 

" ... a r e inter-agency o r intra - agency 
materials which are not : 

i. statistical or factua l tabulations 
o r data; 

ii. i nstructions to staff that affect 
the public ; or 

iii. final agency policy o r determinations .•• " 

It is noted that the language quoted above contains what 
in effect is a doubl e negative . While inter:--agency or 
intra-agency mater ials may be withhel d , portions of s uch 
mat e r ials consisting of statistical o r factual information, 
instructions to staff that aff ect the public , ' or final 
agency policies o r deter minations must be made available. 

Under the circumstances, it would appear that fac
tual information , such as labor atory test results, recor d s 
r eflective of medications administer ed to you and similar 
data would be available. However , records reflective of 
medical advice o r diagnostic opinion would likely be 
deniable . 

With regard to Pilgrim State Ho s p i tal , as noted 
earlier , I believe it is o r was a faci lity of the State 
Department of Mental Hygiene . In this r egard , it appears 
that the applicable provision o f l aw would b e S33.13 of 
the Mental Hygiene Law , a copy of whi ch· is attached. In 
brief , §33.13 states that clinical records concerning 
patients are confidential , even when requested by the sub
jects of the records . However, s ubdivision (c) (4) of 
§33.13 states that records may be r eleased to a ny person 
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with the consent of the Commissioner of Mental Hy_giene. 
In view of the foregoing, to obtain records pertaining 
to yourself in · possession of Pilgrim State Hospital, it is 
suggested that you seek the consent of the Commissioner 
by writing to: 

Office of Mental Health 
44 Holland Avenue 
Albany, NY 12229 

With respect to Montefiore Hospital, since it is 
private, its records fall outside the scope of the Freedom 
of Information Law . However, as I explained to you during 
our telephone conversation, §17 of the Public Health Law, 
a copy of which is attached, states that a physician acting 
on behalf of a client may request and obtain records per
taining t o a patient, such as yourself, from another doctor 
or hospital. Therefore, while you may not have direct 
rights of access to medical records in possession of Monte
fiore Hospital, the physician of your choice could request 
and obtain such records from the hospital. 

Lastly, many of the records in which you are inter
ested may no longer exist . 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Enclosures 

Sincerely , 

Robert J . Freeman 
Executive Director 
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William G. Ruger 
County Attorney 
Schuyler County 
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April 17, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Ruger: 

Thank you for your letter of March 10. Please accept 
my apologies for the delay in response. 

Your inquiry concerns the availability of information 
under the Domestic Relations Law, §235. Specifically, you 
have requested advice as to whether a county clerk must 
supply the "names of parties to divorce actions pending 
and disposed of at our terms of Supreme Court" upon request 
by the news media. 

I would like to offer the following observations. 

First, §87(2) (a) of the Freedom of Information Law 
states that rights of access granted do not apply to infor
mation that is "specifically exempted by state or federal 
statute". In this regard, §235(1) of the Domestic Relations 
Law specifically exempts records reflective of the particu
lars of matrimonial actions or proceedings from disclosure, 
such as "pleadings, affidavits, findings of fact, conclu
sions of law, judgment of dissolution, written agreement 
of separation or memorandum thereof, or testimony!', except 
when disclosure is ordered by a court. 
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However, under §235(3) of the Domestic Relations 
Law, a county clerk or other municipal officer is required 
to issue a "certificate of dissolution" of a matrimonial 
action and certify to the "nature and effect of such dis
position, judgment or order and shall in no manner evidence 
the subject matter of the pleadings, testimony, findings 
of fact, conclusions of law or judgment of dissolution 
derived in any such actions". As such, I believe that any 
person requesting information regarding the disposition, 
judgment or order of a marriage must be furnished with a 
"certificate of dissolution" that contains the names of 
the parties to the action. 

I agree that there are considerations relative to 
possible invasions cf personal privacy with respect to the 
release cf the names. Nevertheless, the Freedom of Infor
mation Law is a general statute which is in my view sub
ordinate when a "special" statute provides specific direc
tion to exempt from or require disclosure of particular 
records. In this instance, I believe that §235(3) of the 
Domestic Relations Law requires access to any applicant 
to the names of the parties by means of the "certificate 
of dissolution". It is noted that the matter has been 
disclosed on previous occasions with representatives of 
the Office of Court Administration and various county 
clerks, who concur with the foregoing interpretation of 
§235 of the Domestic Relations Law. 

I hope that l have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

BY.: 

PPB:RJF:ss 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Attorney 



\W, 
J~t 

STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 
om L- Ao - 'oC\ 

F==-o I L- Pro -r 'f ?O 

.MMITTEE MEMOERS 

THO'.,\,,S t-,. CCt.L!l,S 
t.14!' 1C• !\'. CUlt'.1Cl 

DEPARTMENT OF STA TE, 762 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

j:~l-htJ GI\' l 

v, ,\L TF \\'. (; f: J ',' i 
f\iti.HC!::LL,l:l M.4,V::':LL 
H•;W,t,f10 f- 1/.,L:..c,< 
b-,SIL A. f-ATt 
11,Vl~✓ G P. SEI[' .'.•\'; 
GlLBERTP.S'.":,H:.; 
DCHJC1LP\:"> L, 1·-, 1 R'.¾;[ 

EXECUTIVE DIRECTOR 
Rn:·,F.F:T,,; tRL~\·,,.:-· ..... 

Rose E. Clarkson 
Town Clerk 
Town of Pawling 
160 Maple Boulvevard 
Pawling, NY 12564 

April 17, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Clarkson: 

I have received your letter of March 12 and appre
ciate your interest in complying with the Open Meetings 
Law. Please accept my apologies for the delay in response. 

You have asked that I define "work sessions" and 
.. executive sessions" and "advise if either or both are open 
to the public or press". You have also asked whether "intra 
or inter" agency meetings are open to the public or press. 

First, the phrase "work session" has been considered 
by many to mean a gathering of a public boc!y during which 
it merely discusses public business, but in ~.vhich there is 
no intent to take action. In this regard, shortly after 
the enactment of the Open Meetings Law in 1977, it was 
contended that so-called "work sessions", "agenda sessions", 
"planning sessions" and similar gatherings during which 
there was no intent to take action fell outside the scope 
of the Open Meetings Law. However, in a case concerning 
the status of work sessions, the Court of Appeals, the 
state's highest court, held in essence that any convening 
of a quorum of a public body for the purpose of discussing 
public business is a "meeting" subject to the Open Meetings 
Law, whether or not there is an intent to take action and 
regardless of the manner in which such a gathering may be 
characterized [see e.g., Orange County Publications, 
Division of Ottaway NewspaEers, Inc. v. Council of the 
City of Newburgh, 60 AD 2d 409, aff 1d 45 NY 2d 947 (1978)]. 
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Further, in a series of amendments to the Open Meetings Law 
that went into effect on October 1, 1979, the definition of 
"meeting" [see §97 (1) of the Open Meetings Law] was altered 
to conform with the direction provided by the Court of 
Appeals. In view of the foregoing, I believe that it is 
clear that a work session is a meeting subject to the Open 
Meetings Law in all respects. In addition, in view of the 
case law and the definition of "meeting", it has been 
suggested that the phrase "work session" should no longer 
be used, for it is synonymous with "meeting". 

Second, the phrase "executive session" is defined 
by §97(3) of the Open Meetings Law to mean a portion of an 
open meeting during which the public may be excluded. Fur
ther, §100(1) of the Law describes the procedure that must 
be followed before a public body may enter into an execu
tive session, and paragraphs (a) through (h) of the cited 
provision specify and limit the areas of discussion that 
may properly be considered during an executive session. 

Third, you have raised a question regarding "intra 
or inter" agency meetings. In all honesty, I am not sure 
of the nature of meetings that you have identified. If, 
for example, you are referring to staff meetings, where no 
quorum of a public body is present, such gatherings would 
not be subject to the Open Meetings Law. In terms of its 
coverage, the Law applies only to meetings of a "public 
body", which is defined in §97(2) of the Law. 

It is possible that you may be referring to the language 
of one of the grounds for denial appearing in the Freedom 
of Information Law. Specifically, §87(2) (g) of the Law 
states that an agency, such as a town, may withhold records 
that: 

" ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations .•• 11 
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It is emphasized that the language quoted above contains 
what in effect is a double negative. While inter-agency 
or intra-agency materials may be withheld, portions of 
such materials consisting of statistical or factual infor
mation, instructions to staff that affect the public, or 
final agency policies or determinations must be made 
available. 

Lastly, it is noted that neither the Freedom of 
Information Law nor the Open Meetings Law makes a dis
tinction in terms of rights of access between the public 
and the news media. As such, if a proper executive session 
is convened, the public ahd the news media may be excluded. 
Conversely, if a meeting open to the news media, pre
sumably any member of the public would have the right to 
attend as well. 

Enclosed for your consideration are copies of the 
Open Meetings Law, the Freedom of Information Law, and an 
explanatory pamphlet that deals with both subjects that may 
be useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Robert L. Brandofino 

The ensuin 
presente in your correspondence. 

Dear Mr. Brandofino: 

Your letter addressed to the Department of State 
has been forwarded to the Committee on Public Access to 
Records, which is responsible for advising with respect to 
the New York Freedom of Information Law. 

You have requested an identification card to seek 
out government information. In this regard, I do not know 
of any requirement that an individual must obtain an iden
tification card in New York. Further, under the New York 
Freedom of Information Law, accessible records are available 
to any person, without regard to that person's status or 
interest. 

Enclosed for your consideration is a copy of .the 
New York Freedom of Information Law, which is applicable to 
all units of state and local government in New York. In 
brief, the Law grants access to all records in possession 
of agencies , except those records that fall within one or 
more grounds for denial appearing in §87(2) (a) through (h). 

Also enclosed is an explanatory pamphlet on the sub
ject that may be particularly useful to you, for it contains 
sample letters of request and appeal. 

I hope that I have been of some assistance. Should 
any further questions arise, ~lease feel free to . contact me. 

RJF:ss 
Enclqsures 

Sincerely, 

~if,(~ 
Robert J. Freeman 
Executive Director 
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April 21 , 19.81 

Th.e ens:u.t·n adv.ts-er • &: ±niol'l is Bas·ed - s~l'el 'U Gn · th.e., fa<Sts 
J?Eeseat..e , 'n • you..t' , co.l)';resp~ndence .• 

Dear Ms, Fatone: 

As· you are aware, I have recei-ve.d your letter of 
Ma:r:-ch 17, Please accept my apologies for tne delay i-n 
re.spons-e. 

Your :tnquiry conce rns· a situation in wfti'Cn you have 
contendec'.l th.at the Troy Citizens ' Forum has• acted in com- 
pl.tance with the 'Freedom of Information Law despite allega
ti.ons to the cont,rary. Specifically, on Janua·ry 30, the 
Citizens' Forum received a r e ques t f or access- to records 
trom ·the ~ayox '·s Adv±sory Task Force on Conu:nun±ty Develop
ment. However, on February 5, the President of the C-i ti
zens' Fo'.I'um filed all records of the Forum wft?'l. the Troy 
Publtc Library. 

Based upon the information that you have p:rovHlecl , 
.i;t i~ .1:n 1ny. vieW' unli'kely- that any violation of the ·Free-
40IIJ. of Information Law· was committed. First, as I under
stand the situation, the Citizens-' Forum no longer exists , 
Second, you have brought to my attenti on a resolution 
enacted by the Troy Common Council wh±ch de.signatea the 
Troy Public Library as an official repository of records 
for the City of Troy. In tfi±s situatton, the recor~s 
o{ the C;I. t±zens·' ;Fo~um were, in a:p.pa-rent accoordance with 
the resolut~n to which reference was made , deposited at 
the Ttroy- Public Lib~a,ry. If my observations· are accu'.rate, 
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it would appear that the records in ques,tion were trans
m.tt ted to the Library pursuant to the CQll\tnon Col.lncil's 
resolution and that, consequently, no violation of the 
Freedom of Info1:;lllation Law occurred. 

:r hope that I have been of some as,si:stance. Should 
any further questions arise, please feel free to contact me. 

RJF; jm 

ccc Mayor's Advisory Task Force 

s±neereiy, 

~~:T-~ 
Robert J. Freeman 
Exec1:1tive Di"recto,r 
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Bruce F. Gods-ave 
Assistant Professor 
State University CQllege of 
Arts and Science 

Geneseo, NY 14454 

The ensuin advi$or o inion is based seleiy u"Don the :facts 
presente in your"'corre:sJP<:>ntSJ.ence. 

Dear Profes-sor Gods ave; 

As you are aware, your letter addre!lsecl. to Attorney 
General Ab.rams has been forwarded to the Committee on Public 
Access to Records, which is responsi:nle for ac.1.vi,si:ng wit:n 
respect to the Freedom of Information Law. Please accept 
my apologies for the delay in response. 

You have requested advice with respect to the situ
ati-on i:n which you believe your pri:vacy has been invaded 
in relation to your situation. Speciflcally, in your letter 
to the Attorney General, you wrote that: 

",.,each semester the faculty are man
dated by Presidential Policy to distri
bute a data gathering instrument, re
ferred to as the Course Instructor 
Evaluation (CIE}, to all students in 
all courses, taught. by the respective 
faculty. Most faculty concur with 
thi's policy which actually was ini
tfatted by Faculty Senate. Faculty 
Senate i:s an elected representative 
body of faculty and students from cam
pus. 
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"What some of us feel is ob'ject:ton
able is the suosequent printing of 
these evaluations in the student news
paper and the placement of all the 
res,ul ts for public inspection in the 
Library and other places around cam
pus in an individually indenti,fia.ble 
form. 

''The faculty are human subjects- i:n this 
resea:rch, None of us have Ileen aaked 
to st'gn a waiver to allow the putlica
ti'on of this stati:sti·cal data." 

I would like to offer the following obsE!'.rvati:ons 
with re$pect to the issues that you have rai:-sed, 

Pi,rst, the New Yor:R: Freedom of Information Law in
cludes within i'ts s-cope of units of state and local g9Yern
ment [see .attached Freedom of Information Law, §86(;;3T, 
defin±t;ton of 11 a9ency"1 • Since the State University and 
its component colleges, such as the State University, College 
at Geneseo, are institutions of New York State government, 
they are "agenci'es" sul5ject to the Freedom of Information 
Law in all res-pects, 

Second, the F:ree('lom of Information La.w i's based upon 
a p,resUlllption of access. In brief, the Law states that 
all records of an agency are available, exeept to the ex
tent that records or portions thereof fall withi-n one or 
Fl)ore of the grounds for clenial appearing in §87(2ICaI tfttou9h 
(hl. 

Third, it iS' emphasized that the Fre.edom of Infor
mation Law is permissive. Stated differently, although an 
agency may wi·thhold records falling within one or more of 
the exceptions to rights of access, there is, no obligation 
to withhold, unless a statute specifically precludes an 
ac,ency .from ctis,clos±ng. When an agency i'S precluded fro!t). 
disclosing, :records would fall within the scope of §87 C2) 
(al, wh;i:.:ch deals with records that are "specifically ex
empted from disclosure by state or fed.eral statute". Under 
the circumstances, I do not believe that there is any stat
ute. enacted by ei th.er Congress o,z the State Legislature 
that would prohibit the Faculty Senate from disclosing the 
recor<1s at issue, As such, I believe that the records in 
question may be disclosed, even if a ground for denial 
,might appropriately :Ce cited. 
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Fourth, i·t is possible that the evaluations would 
he accessible as of right under the Preedom of !nfonnation 
Law, not with.standing possiole invasi'ons of privacy·. In 
th.i:s .re.9ard, I l:l.irect yo-ur attenti'On to §87 C2[ Cb, of the 
F);'eedom of Informati-on Law, which states that an agency 
I!lay- withhol<i recQrds or portions thereof wl1.en eUsclosure 
would result ±n "an unwarr-anted i·nvasion of personal pri-

. vacy". Although subjective jttdgments must often l:)e made 
regarding the extent to which one's privacy might be in
vaded, the courts· have provided si:gnifi·cant di·rection, 
J?articularly with respect to the pri'Vacy of public employees. 
Under the :PreedGm of Information Law and 0th.er areas of 
law, the courts nave found that public e:mployees enjoy a 
lesser r:tg?tt to privacy than the public generally, for 
public employees- ha,ve a greater duty to l5e accountable than 
any other i;denti,fialHe group. Further, it has been held on 
several occasions that ,:ecords that are relevant to the per
formance of publ:le employees'· of:f;:tctal duties- are available, 
for clis·closure in such cas-es· would constitute a permissible 
rather than an unwarranteel invasion of pers·onal pri,.yacy 
fsee e.g.,·Par,:e.11 -v. Village Board ef,Truste:e:s",372,NYS 2d 
905 (197517 Gannett co~ v. Countf,o:€ Monroe, 59' AD 2d .309 
(1977 l, a.ff 'd 45 NY 2a, 954 (!978 , ,Montas,,v,-. State,. 40.6 NYS 
2o. 664 (Court qf Claims, 1978)1 and Steinmetz,v';; Bea~d of 
Edueat.~onrEast. ·<Moriches, Sup. Ct., SUffolk Cty. I NYt;!"·, 
Octol5er 3 , I§8tJ]. · Contrarily, if informati·on concerning 
a public employee i:s irrelevant to the performance of his 
Q'.r· her of fieial duties, a denial may be. proper, for di·s
clossure might ;tndeed result in an uQ.warra~te<'.f. invasion.of 
per$onal pr.ivacy I see e.g., Matter of Wool, SUp. Ct., Nassau 
Cty. , NYLJ, Noveml::ler 22, 1977] , 

Unde:li the circumstances, it mi-ght be contended that 
the evaluations are relevant to the perfol'fflance of the 
off;i:cial duties, of tlte subjects of the evaluations. As 
auch, it is not :tnconceiva:Ole that a court would direct 
that the records in question must oe made avai·lable under 
the Freedom of Information Law on the ground that disclo
sure would consti'tute a permissible as mpposea to an un
wa.rranted invas±on of privacy. 

Lastly, New- York State does not operate under an 
equivalent to the feciEnral Privacy Act. As indicated in 
the co.rre:tJ?ondence attached to your letter, the federal 
Privacy Act applies· only to records of federal agencies. 
Conseq:uently, that Act i:s irrelevant with respect to re.
co;rds i.n possession of the State Universi-ty College, 
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I hope that I have been of some as$:i:.stance. Shoula. 
any furthe::rz questions arise, please feel free to con ta et me, 

RJF:jm 

Enc. 

Sincerely, 

D. Ql-t~ 1 . f At------
Ro~'!rt J.~Freeman 
Executive Di,reotor 
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Robert E. Helm, Esq, 
Helm, Shapi--ro, Ayers, 
An±to & Aldrich, P.C. 

111 Washington Avenue 
Albany, New York 12210 

The ensui·n 
fresente ., 
Dear Mr. Helm; 

As you are aware, I have received your letter of 
March 18. Please accept my apologies for the delay in 
responeJe, 

You have requested an advisory opi.'nron with respect 
to· a denial of access- to records that you requested from 
the Department of Agriculture and Markets. The records 
sought involve tests conducted by the Department which 
led to allegati·ons th.at 1llil1t cartons sold to schools l>y 
the Glen & MO.hawk Milk Association were. underf:tlled. 
Further, you ±natcated that the 1natter has been forwarded 
to th.e Attorney General for possible cri'Ininal i·nvest.tga
tion. 

The reco;Fds 1:JOU9ht include ''all w.r.ttten docuil).enta~
tion of test results, descri:pt:ton of 1llethodole9y ot test-
i'n9f nmnes of individuals conducting tes,ts, and names of 
schools or other institutions or place& from which product 
samples were taken with respect to.,. 11 tests and surveys 
conducted re9ardin9 particular perio6s of time, In addi
tion, you :requested a copy of a taped conversation between 
the D¼rector of Quality Control for Glen & Mohawk and the 
Director of Weights & Measures for the Department of Audit 
and Control, correspondence between the Department and 
Glen & Mohawk relating to alleged underf±ll.tng of milk sold 
in schools and "all interior departmental co,:.-respondence 
and memoranda'' reflective of convers-ations between officials 
of the Departltlent and othera, relattn9 to tlt.e allegations 
o;e underf ;t,,ll:ing of m±l'k conta!-ners·, 
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Your request was denied ±nit.tall be. Denni"S Buckley 
pursuant to S87 (21 (el of the Freedom of Infor:mati'on Law·, 
and the denial was affirmed on appeal by James Burnes, 
Mr. Burnes based the den±al on §87 (2 I (et anti (g l cr,f the 
Freedom of Information Law as well as §63 Cl I of the Execu
trve Law. 

You have contendell th.at the ,records i·n question 
were compiled in the ordinary course of ·bu&i'ness and that, 
a$ a conse(J\tence, S-87 C2l (el Ct I would not be appli~able. 
In adcliti-on, you wrote that even if the records were com
piled for law enforcement purpos,es, di:selosure would not 
at th.ts- juncture. interfere with an i'n-ve•ti'gati-on, 

BefolZ'e offering observations regarding the contro
yer~y, I woulC li'k:e to note that the case. law· i's .tn apparent 
con~lict ana that, al!t a consequence, I do not believe that 
I can provi'de a def i·ni t±ve response. 

First, ±t ±s emphasized that the '.Fre.edom of Infor
mation Law is based upon a presumption of access. Stated 
differently, all records of an agency; such as the Depart-
1nent of Agriculture and Markets, are available, except to 
the extent that i-ecords- or porti'ons thereof fall w:tth±n 
one or ·moJ;e gx-ounds for denial appeari-ng in §87 (2I (a) 
th;ropglt Ch.I.. 

Second, the introductory- lan9uage of §87 (2 I makes 
clear that an agency may withhold "records or poi-tions 
thereof" that fall within one or more of t;he grounds for 
elenial. As such, I I>el.teve that the Legislatu~e envisioned 
ai,tuations in which a single record mi'ght be both access
:tJ:>le and deniable in part. Further, the langu,ge of §87 
(21 in lt)y view requires that an agency· in receipt of a 

-;request review the records sought in thei-x enti'l'..'ety to 
<ietermtne wft:tch portions, :tf any, fall witlt±n the s,cope 
of the grounds for den:tal.. 

Third, it appears that the lt'lajor point of difference 
surrounds §87 (2I (el (il of the 'Freedom of Information Law, 
which states- that an agency may witl'.illold records or por-:
tions there.of that, 

"are compiled for law enfo~cement 
purposes· and which, i:f di"scloseel, 
wouldc 

±, interfere with law enforcement 
i:nves·t±gations or judicial proceed
ings-.,," 
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The confl±et that has arisen -concerns· the appl:teabi:lity of 
the language quoted above. 

On the one hand, there have been judicial deter
minations- rendered under both the original Freedom of Infor
mation Law and the existing Law, wh.:tch became effecti-ve 
on January 1, 1978, which held that the "law enforcement 
purposes" exception may appropriately be :i:'n"{oked only by 
a cri·;ndnal ,law· enforcement agency Jsee e,g.,__;,Yoisng---V)(• TGwn 

,ffunt,ll:aitqn, 368 NYS 2d 9'78 (1916r, and,lb:'~ll9'.ht.on v.·-Lewis, 
Sup, Ct-, Albany Cty, G978}]. While a v±olatlon of the 
Agriculture and Markets Law may result in a cri'1tlinal penalty, 
;i:t is- i'n my opi'n±on ·doubtful that the Department of Ag1ri
culture ana Markets could be characterized as a cri'minal 
law enforcement agency-, 

Gn the other hand, the 1nos-t l;ecent judicial deter
-minati-on concern±ng this issue found that the t'law enforce
ment purposes'' exoepti'on 1nay appropriately be asserted by 
any agency. Spe.c:tfically-, the court found that: 

11 JT] here is no requirement in the FIL 
that the records be compiled or held 
by a law enforcement agency. The only 
requirement is that the records· in the 
possession of a public agency were com
pilecl for law enforcement purpose1:1. On 
the basi'S of the undi'sputed affidavit 
of the Comm±ss±-oner of Investi'gati:on, 
l find that the information sought by 
the interrogatories was compiled for 
law enforcement purposes and that, if 
disclosed, it would result :tn violating 
one or more of the conditions which are 
sought to oe avoided by Pub.Off.L §87 
(2J (el•" IC.tty of New Yor:k·v. Bus Top 

,Shelters, Inc., 428 NYS 2d 784, 791 
'(1980!]. 

In v±ew of the case law cited above, it ±sin -my 
view unclear whether the Department of Agriculture and 
Markets may assert §87 (2) (el as a basis for w±thholeiing. 

If tt is as·sumed that §87 (2} (el could not be so 
ci:ted, the tests, survey results- and si"tn±lar factual in
format;i;on would in my optnton likely oe ava±la!He Jsee 
Freedom of Information Law,, §87 (2) (gI GL □:·. 
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If, however, ;l:t is assumed. that §87(2I(el may appro
pr,tately be ass-erted by the Department of Agr±culture and 
Markets, ±-t i's possible that s-ome of the mater.tale in 
which you are interested -might justi•fiably be wi·thheld. 
It ±-:t emphasized that, without greater fam±·l±-a;r.tty with 
the reeorO• or the nature of the ±nvesti'gati'On that is 
l'.:ie±ng carri-ell out, I could. not conjecture as to the poten-. 
ti'a.l effects. of tUsc1osure, i.e. interference with a law 
enforcement :tnvesti:gation, NevertheleS'S, it is· noted 
that an agency ±s obliged to prove that the harmful effects 
of dtsclosure de.scribed in §87 (2) (el would indeed arise in 
order to prevail Isee,church of Scien.tG3..ogy-,y.,state, 403 
NYS 2d 224, 6"1 AD 2d 942 (1978l, 46 NY 2d906 (1979i], 

In sum, do to the apparent conflict in the case 
law regard:i:ng the prop,r:tety, of the as.arti'On of §87 (21 
(et, it would be i;-nappropriate to advise w±th certainty 
that the exception in question is appltcal:)le, 

It is- possible that another ground tor denial, 
which was cited by Mr, Burnes-, might be approp)2'iate wi'th 
regard to the internal correspondence, 111.emora.nda and 
notes that you requested. Specifically-; Mr, Burnes 
c±ted §87 (2l (gt; which states: that an agency may with
hold records that:. 

"are :tnter-agency or intra-agency 
-materials which are not: 

±, statistical or factual tal)u
lations or data; 

±i, instructions to staff that 
affect the public; or 

iii. final agency policy or de
terminations,.," 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency arid 
intra-agency materials may be withheld, portions· of such 
mater±-als consisting of statistical o:r factual informa
tion, instructions to staff that affect the public or 
final agency pol:t-cy or determi:nattons, :mus·t be 'fflade avail
able. Conversely, portions of inter-.agency or intra.,. 
agency :materials consisting of aav±ce, i'mpress±on, sug
gestions and the like would in my view be den±aoie \lnde,: 
§87 (2) (g),. 
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Again, without having seen the records in which you 
are ±nteres-ted, I could not conjecture as to the extent 
to which the cited provis·ion could appropriately be asserted. 

One of the areas of request concerns a copy of a 
taped conversation between representatives of Glen & Mohawk 
and the Department of Agriculture and Markets. Presumably, 
since both ±ndi-v.tduals taped are familiar w±th the con
ver,ati-on, i:t is difficult to envision any basis for with
holding the. tape recording, 

Lastly, one of the grounds for denial c±ted by both 
Mr. Buckley and Mr. Burnes is §63 of the Exeeuti'Ve Law. 
Having revi·ewed subC,.ivis±ons (lI and {3I mf §'63, which 
were ,cited x-especttvely by Mr. :BucR:ley ana. Mr. Burnes, :tt 
appears unlikely that either provision could oe asserted 
to withhold the -records in_ which you are interested. 
Nevertheless, it is- possible that a different s11bdivis·ion 
of S.63 o,f the Executive Law ltlight be _applicable. Speci
fically, the. lai:;t sentence of §63 (81, wh.i:ch de.als with 
±:nqu:i:ries- made :by the Attorney General, s-tates that; 

"Any officer participating ±n such 
inquiry and any person examined. as 
a witness upon such inquiry who shall 
disclose to any person other than th.e 
governor or the attorney-general tfte 
name of any wi tnes·s exa:minea o:ir any 
±~nformat:ton obtained upon such in
quiry, except as directed by the 9ov
ernor or the attorney-general, shall 
be gut 1 ty of a -m:i: s-d.emeanor • " 

If the provis.ion quoted above i:s applicable to the contro
versy, it would appear th.at th.e recoras- ±n ques-t.ton would. 
be conf:t.Bent±al. If that•is the case; I llelieve that th.e 
record.s would :be deniaole under §87 (2l (al of the 'Freedom of 
In~o.rmat:ton Law, which states that an agency may wtthnold 
;recor4s· that are II specifically exempted. from Oisclosure 
Dy state or federal statute." Again, howev;er, due to my 
lack of familia-ri'ty with the investigation; I do not know 
that §63(8I of the Executive Law could be properly asse~ted, 
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I hope that I have been of some ass±-stance, Should 
any further quest:tons arise, please feel free to .contact me, 

RJF;jm 

cc: Dennis Buckley 
James, Burnes 

Rooert J, Freeman 
Execut±ve Di--:rector 
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The. ·eRsntn ad1ds·o 
-presente ence. 

Dear Mr. Golebiowski: 

Thank you for your letter of March 13, Please accept 
my apolQgi-es• for the delay in iresponse. 

You have raised several questi-on~ regairdxng the im
plementation of the Open Meetings- Law, Spec.tf±-cally, you 
have requested an advisory opinion as to whether the Law 
is applicable to a standing committee of the College Senate 
of the State Uni'Versity College at Buffalo. In your 
correspondence, you ±nB.tcated that on several occasions 
you have eeen unable to atten6 meetings of the Curriculum 
Committee 6ue to the fact that these Committee meetings 
are heHl .tn executi"Ve s·ession and without notice. Further
mo..re, you h.ave express-ea concern that the Curriculum Com
mi·tte.e i:s '11\eet±ng ±n violation of the Law. 

I would like to offer the following observations 
with ~espect to the i ssue that you raised. 

Section 97(2) of the Open Meetings Law defines 
"public boBy" to inclu~e: 

" ••. any entity, for which a quorum is 
required in order to conduct public 
business and which consists of tw0 
or more members, performing a govern
mental function for the s·tate or for 
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an agency or depa;rtment tfie,;eof, or 
for a publi'C corporation as defi-necl 
±n sect.ton stxty-six of the general 
conS'truction law, or committee or S'Ub
commi'ttee oo:- other si1n±lar body of 
such pu!il±c body." 

By analyzing the elements comprising th.is definition, 
±t may in 1ny op±n±on be concluded that the eurrieulum Com-. 
mittee is· a "public body" subject to the Open Meetings 
Law, 

F:l:rst, the Curriculum Committee i:s an entity that 
consists of two or more members. 

Second, I believe that it is required to conduct its 
eus;tnes·s by 1neans of a quorum, whether or not tnere is any 
$pecif±c requirement concerning a quorum in the by-laws of 
the Com.mi·ttee or in the act that createll it, I cl.irect your 
attention to §41 of the General Constructi'On Law; which de
fines "quorum" as follows: 

"IWJ henever tnree or 1no;re public off!-. 
eers are gi'Ven any power or authority, 
or three or 111ore persons are charged 
with any public duty to be performed 
or exercised by· them jointly or as a 
board of similar bedy, a majority of 
the whole mmi.ber of such persons or 
officiers, at a meeting duly held at a 
tiIDe fixed by law, or by any by-law 
duly adopted by such board or bocly, 
or at any duly adjourned meeting of 
such meeting, or at any -meeting duly 
held upon reasonable notice to all 
of them, shall constitute a quorum 
ana not less than a 111ajority of the 
whole number may perform and exerci'se 
such power, authority or duty. For 
the purpose of this provision the 
words· 'whole number' shall be. cons•t-;rued 
to mean the total number whi'Ch. the board, 
eommission, body or other group of per-. 
sons o;r officers would have we-;re there 
no vacanc±es and were none of tne per-. 
sons or officers di:squalifiecl from 
acting-," 
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Based upon the provision quoted above., whene-ver three or 
more pulHi"'C officers or "persons" are chargecl wi-th any 
public auty to be exercised by them collectively as a 
body, they are permitted to do so only 59 means of a quorum, 
a majority of the total membership. Consequently, even if 
there is no ~pecific airection to the effect that the 
Curriculum Committee must conduct ±ts llusines-s by means 
of a quorum, 541 of the General Construction Law i"Rlposes 
such a requirement upon the ComRlittee. 

Third, the Committee in-my opinion conducts public 
bu~ines-s. 

And fourth, the Committee perform~ a governmental 
function for the State Universi-ty Csllege at Buffalo; a 
component of the State Uni'Versity of New Yort corporation 
created within the New York State Department of Education. 
With your corresp~ndence you enclosed a-- copy of the by-laws 
of the College, tJnBer Artice 3, §A entitled "College 
Senate", the College Senate is desi-gnated as the "official 
agency through which the faculty and students engage in the 
governance of the College," Eleven specific areas of con
cern are designated to be considered by the College Senate. 
Section E of the same article requires the .creation of a 
standing committee for each of the eleven areas. The Com
mittee you described is assigned to one of these areas, 
i,e. curriculum. Furthermore, §F requires the College 
Senate to charge the curr.tculum Committee with a "mission" 
and provide a frame of reference within whi~h the Committee 
-must operate. As such, the activities required of the 
Curriculum Comm:f:ttee are reflective of the conduct of public 
business and the performance of a governmental function for 
the state, 

Since each of the conditfons precedent to a finding 
that the Curriculum Committee is a "public body" appear 
to have been met, I believe that it is a public body re
quired to comply with the Open Meetings Law in all respects, 

I would like to point out that the definition of 
"public body" discussed in the precei!ing paragraphs differs 
from the definition that appeared in the Open Meetings Law 
as originally enacted, Under the original statute, ft was 
unclear whether committees, subcommittees and similar 
aavisory bodies ·were subject to the Law; However, I be-
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l±eve that the def±nttion as amended clearly includes such 
ad.v±sory bodies within the scope of the Law, Moreover,· 
th.ts· point was· confirmed in a recent decision, which found 
that a mayor's adv±sory• task force ts subject to the Open 
Meetings Law bas·ed 1lpon the rat:t:onale I have offered above 
tsee Matter ej;,S raouse United Nei :M>ors v,·C±t of-S raeuse, 

AD ..:.__f Department, Appe ate Drvra'on, Marc 
Tr, 198ll]. 

You have written that the State tJniyersity Counsel, 
Sanford Levine, advised the College Senate President, Ann 
Egan, that "the College Senate .ts not a policy making body 
ei; the. College, therefore it ±snot bound by the Open Meet
i'ngs Law," However, ~, Levine has apparently based his 
opinion i'll part upon the contenti·on that a College Senate 
comm:1:tte.e meeting is outside the scope of the Open Meetings 
Law, fe:,r i:t does not take formal action of make policy, but 
r!':ltlier makes ,recommendations or acts in an advisory capa
city. If those contentions form the basis of M.r. Levine's 
a,dyice, I would respecfully· a±s·agree based upon the dis·
cus-si'on of tb:.e s-cope of the defi'n±tion of "pul::lli'c body" 
appear:j..':n9' in th--e preceding parag~aphs·, 

If ,my contenti~n that the Curriculum Committee is 
a public body- is accurate, it would be required to comply 
wi,th.. tl1:e notice provisions set forth. ±n §9 9 of the Law, 
In bri'e.f, when a meeting is scheduled at least a week in 
ad.vance, n~ti'Ce 1m1st be gi'Ven to the public and the news 
meiU,~ not les'S than seventy-two hours· prior to a meeti·n9. 
If a 'Fl)eeti'ng :is scheduled les·s tl'ian a week i'n advance, 
notice must be gi-ven to the pul:>lic and the news -media "to 
the extent practicable" at a reasonable till'\e before the 
-meeting. 

Addi-t:i:onally, §101 of the Law requi'res that mtnutes 
be taken of all n1eetings held by puoli:-c ?>odies~ In the 
case of an open meeting, §101(11 requires that ·the minute$ 
ahall consi'S,t of l'a recora or summary of all motions, pro
posals, resolutions, and any- other n1atter £ormally voted 
upon and the vote thereon." Section 101{2}. of the Law, 
which concerns minutes of executive sessions, :requires 
that such minutes consist of "a record or summary of the 
final determination of such action, and the date and vote 
thereon,.," It is· noted that a public body may vote dul=ing 
a prOJ.l)erly convened executive s-ession, so long as the vote 
does not pertain to the approprration of puolic monies. 
Furth.e'.r, the Open Meetings Law requires that 1ni'nutes of 
e:xecut;l,ve ses-sion be compi:led only when acti'on is taken. 
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In such cases, the minutes must :Oe compiled and -made avail
able wi'-thin one week of an executive s--es·si'On, Therefore, 
when action ts taken regarding the adoption of procedures, 
the action mus,t be noted i'n m±nutes, which are acces,sible. 

It is also noted that the Freedom of Information 
Law requi--res that a voti'ng recorll he compile6 that iden
t:tf±es eaehme:nt?>er of a public body and the manner in which 
the member goted i:n every instance. in wh±ch·a vote is 
taken Jsee attached Preedom of Information Law, §87 (3) {al]. 

You indicated that the curriculum Committee -meets in 
pl?i'vate, In th.rs regard, under the Open Meetings Law as 
ori-g±:nally enacted, the Court of ·Appeals rendered an expan
sJ:ve opinion w.:i::th respect to the scope of the definition of 
""m.eetin9". In its dec:ts:i:on, the Court found ±-n e:ssence 
th.at any eonveni't1g of a quorum of a public };)ody for the 
pur;Pose of dis-cussing public business constitutes a "meeting" 
subject to the Law, whether or not there is an intent to 
take acti'On and regartlless of the -manner .tn wh.i:-ch a 9ather
±1;g may_ be characterized I see e ,g., "'~:ran9e"'-Ccu:n.t~"'-P:ubli~-. 
ti.ens y,,CC!Yl:lne:t:l'-Of the Cit: of-Newbur h, 60 AP d 409, 
a f d NY . · .19 8 · • In aclditron, the definition 
of ''-meeti:ng" that now appears in §97 t~r of the Law was 
in -my- -vi-ew intended to conform to the deci'sion rende,red 
oy, the. Court of Appeals. Therefore, in my opinion, it is 
clear that the committee meetings that you ha.ye described 
are subject to the Open Meetings Law, even if any recom
mendations made or action taken is suoject to further 1'e
view by the College Senate. 

'Fu:rther, "executive session" ±s defined. as a portion 
of an open meeting d.uring which the puJ;tlic may ne excluded 
1§97 (3lJ, As s-uch, an executive s,ession is not separate 
and distinct from an open meeti'ng, but rather is· a portion 
the~eof. In addi·t±on, §100 sets forth a procedure that 
must be followed nef ore a public body -may di·scu~s its 
business- behind closed doors. In relevant part, §100 (ll 
states thatc 

"JU] pon a -majority vote of its· total 
-meml:>ership, taken in an open meeting 
pursuant to a -motion identifying the 
9eneral area or a:reas of the subject 
0r subjects to be considered, a puoli:c 
b'ody ntay conduct an executive ses·s±on 
£011 the 1'elow enumeratee.l purposes only, 
provided~ however, that no action by 
formal -vote shall be taken to appro
pri-ate public 1iloneys ••• " 
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Si'1ntlarly, since a motion to enter i'nto an exe.cuti'Ve se.s
sion must oe -made during an open-meeting and ~arri~d by a 
majority of the total memoershi-p of a pul:5lic l:ioay; an ex
ecuti'Ve ses-si-on cannot, at least in a technical sense, be 
sche.duled in advance of a 1neeting, 

Las-tly, §100 (1} states that an executi'Ve session 
may be convened only to discuss one or more. anJ,Ong e±c;ht 
a,:-eas deemed appropriate for executi'Ve sess-i'on that are. 
1±:sted in paragraphs· (al through (ltl of the ci'ted provi
sion. Based upon your letter, :t-t appearsunlikely that 
any of the eight areas of discussion that may properly 
be conducted durtng an executi--ve sess.ton would arise during 
a meetin9 of the Curriculum Committee, Consequently, it 
appears· that the deliberations of the Committee must be 
conducted during open meetings in view ~f any person who 
seeks to attend, 

I hope. that I have been of some as·s-istanoe~ Should 
any further questions arise, please feel free to contact ffie. 

RJF:PPB:jm 

Enc. 

cc: Ann Egan 
Robert Moisand 

Sincerely, 

ROBERT J. '.FREEMAN 

BY Pamela Petri'e Baldas·airo 
Atto,:ney-
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The ensuinc, advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Donoghue: 

I have received your letter of March 19. Please 
accept my apologies for the delay in response. 

As Counsel to a number of political subdivisions, 
you indicated that a number of your clients have encountered 
difficulties regarding the interpretation of the Freedom of 
Information Law by various members of the news media with 
respect to the obligation to disclose personnel recommenda
tions prior to meetings. Specifically, you wrote that: 

11 
••• a question has been raised concern

ing the accessibility of portions of an 
agenda prepared prior to a meeting of a 
Board of Education which lists personnel 
actions including the hiring, termina
tion, leaves of absence for medical and 
other reasons, transfers in salary and 
the acceptance of discipline and other 
proceedings by a Board of Education ••• 
In many cases, the mere authorization 
for hi~ing of a teacher who has not 
yet notified their current.employer 
or, for that matter, fully accepted 
employment, creates potential liabil
ity for both the Board of Education 
and the individual. Other matters 
dealing with applications for leave are 
sometimes withdrawn prior to the actual 
Board meeting. A number of those ap
plications deal with sensitive, 
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personal, family issues. Similarly, in 
many situations, Board agendas have 
contained references to terminations 
and replacements, some of which were 
withdrawn prior to actions by the 
Boards of Education"~ 

You have contended that the recommendations need not be 
made public prior to meetings of boards of education. 

I am in general agreement with your contentions and 
would like to offer the following observations. 

First, there is no requirement of which I am aware 
that a public body must create an agenda prior to a meeting. 
However, from my perspective, once an agenda exists, it 
constitutes a "record" subject to rights of access granted 
by the Freedom of Information Law. It is noted that §86(4) 
of the Freedom of Information Law defines "record" broadly 
to include "any information kept, held, filed, produced or 
reproduced, by with or for an agency ••• in any physical form 
whatsoever •.• " In view of the foregoing,it is clear that 
an agenda is a "record" that falls within the scope of the 
Freedom of Information Law. 

I would like to point out that several boards have 
indicated that they maintain what may be considered to be 
two agendas. The first simply identifies the proposed areas 
of discussion in general terms and is distributed to the 
public and the news media in advance of meetings. The 
second consists of detailed materials transmitted to Board 
members for their review prior to meetings. Such a pro
cedure is appropriate in the view of many, for the public 
and the media can be apprised in advance of the general 
nature of topics to be considered at a meeting, and con
currently, the members of the Board and the administration 
have the capacity to review prio~ to the meeting the speci
fic information to be discussed. 

Second, as you are aware, the Freedom of Information 
Law is based upon a presumption of access. Stated differ
ently, all records of an agency, such as a school district, 
are available, except those records or portions thereof 
that fall within one or more grounds for denial appearing 
in §87(2) (a) through (h) • 
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Third, I believe that there are two grounds for 
denial that may appropriately be cited with regard to much 
of the information that·you described. Perhaps most rele
vant is §87(2) (g), which states that an agency may withhold 
records that: 

" ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations ••• " 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency and 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final agency 
policies or determinations must be made available. Conver
sely, portions of such materials reflective of advice, rec
ommendation, suggestion, impression and the like would in 
my view be deniable. Consequently, records containing a 
recommendation, for example, that may be accepted or re
jected by the Board would in my view likely be deniable 
[see e.g., McAule v. Board of Education, Cit of New York, 
61 AD 2d 1048 (1978), NY 2d (aff'd w no opinion]. 

A second ground for denial of relevance is §87(2) (b), 
which states that an agency may withhold records or portions 
thereof when disclosure would result in "an unwarranted 
invasion of personal privacy". If, as you indicated, issues 
deal with "sensitive, personal, family issues", perhaps the 
identities of the subjects of the_ discussions might result 
in unwarranted invasions of personal privacy. In those 
circumstances, records or portions of records might justi
fiably be withheld. 

It has been suggested that if an agenda makes refer
ence to named individuals, copies of the agenda might be 
made available after having deleted identifying details 
to protect privacy. For instance, if one of the areas of 
discussion appearing in an agenda is characterized as 
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"personnel matters", and a number of names are listed 
thereafter with the recommendations made to the Board, 
perhaps that portion of the agenda indicating only that 
Personnel matters would be discussed should be made available, 
while the remaining portions under that heading that iden
tify individuals could be deleted. 

In situations in which individuals have applied for 
positions, it has been advised that records containing the 
identities of those individuals generally need not be made 
available. As you intimated, if, for example, an individual 
who is now employed by a neighboring school district applies 
for a position, it is possible that disclosure of his or 
her identity could jeopardize that person's current position. 
In such cases, it is my feeling that disclosure would indeed 
result in an unwarranted invasion of personal privacy. 

---In other cases, the identities of applicants might 
be disclosed. For example, if a position for which a civil 
service examination is required is under consideration, an 
eligible list identifying passing candidates and their 
scores is generally available to any person. 

Fourth, it would appear that many of the areas of 
discussion that you identified could be conducted appro
priately during executive sessions. Section 100(1) (f) of 
the Open Meetings Law permits a public body to enter into 
an executive session to discuss: 

" ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters lead
ing to the appointment, employment, 
promotion, demotion, discipline, sus
pension, dismissal or removal of a 
particular person or corporation ••• " 

With respect to discussions of hiring, termination, leaves 
of absence, medical leaves, disciplinary matters, family 
issues and similar discussions dealing with particular 
individuals, it would appear that each might deal with the 
employment history of a particular person and therefore 
would constitute an appropriate subject for executive 
session. 
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Fifth, as you are aware, §100(1) of the Open Meet
ings Law requires that a motion to enter into an executive 
session be made during an open meeting and that such a motion 
identify in general terms the subject or subjects to be 
considered. This office has consistently advised that when 
a particular individual is the subject of a discussion to 
be held in an executive session, the motion to enter into 
an executive session need not identify the individual. If 
the subject of an executive session were to be identified in 
a motion, disclosure might result in an unwarranted invasion 
of personal privacy. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

~-1.P~ 
Robert J. Freeman 
Executive Director 
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The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Piznak: 

I have received your letter of March 19. Please 
accept my apologies for the delay in response. 

You have raised a nwnber of questions concerning 
rights of access to records, and I will attempt to respond 
to each. 

First, you wrote that the Town Clerk tape records 
all Town Board meetings and that the Clerk stated that she 
has the right to destroy the tapes at any time. You have 
asked whether the definition of 11 record 11 in §86(4) of the 
Freedom of Information Law requires the Clerk to retain 
all such tapes so that they may be made available to a 
requester. 

In response to your question, it is important to 
point out that the Freedom of Information LaW merely 
defines "record 11

; it does not deal in any way with the 
retent.ion or disposal of records.- Section 65 (b) of the 
Public Officers Law states in brief that a unit of local 
government cannot destroy or otherwise dispose of records 
without the consent of the Commissioner of Education. 
In turn, the Commissioner has developed detailed schedules 
concerning the retention and disposal of particular records. 
Having contacted a representative of the Education Depart
ment on your behalf, I was informed that the retention period 
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for tape recordings of meetings is zeroa Consequently, I 
believe that the Town Clerk may destroy the tapes at any 
time, unless a request for particular tapes has been made, 
in which case the tape recording would be made available 
and erased after any pending requests have been fulfilled. 

Second, you have raised questions regarding complaint 
records prepared by the Police Department. In this regard, 
as you may be aware, the same question was raised in a 
letter by the attorney to whom you made reference, William 
A. Glass, and I have enclosed a copy of my resPonse to Mr. 
Glass. In sum, I agree with Mr. Glass that there are several 
potential grounds for denial with respect to complaint re
ords. However, as I indicated to him, the extent to which 
a ground for denial may properly be asserted depends upon 
the content of a particular record. For instance, it is 
possible that disclosure of a recent complaint under in
vestigation would interfere with the investigation; sim
ilarly, a complaint might identify a juvenile or a rape 
victim under the age of eighteen~ In those cases, the 
records would likely be confidential by statute. However, 
in other instances, there might be no harmful effects of 
disclosure and a complaint report might be available under 
the Freedom of Information Law in whole or in part~ In 
short, I do not believe that a complaint report is deniable 
in every instance, but rather that each report requested 
must be considered individually due to its contents* Fur
ther, since §87(2) of the Law states that an agency may 
withhold "records or portions thereof" that fall within one 
or more categories of deniable records, it is possible that 
a single record may be accessible and deniable in part. In 
such a case, accessible portions might be made available 
after having deleted the deniable portions. 

Third, you have asked whether the.Freedom of Infor
mation Law restricts the number of records that may be 
inspected. Although the Law does not impose any restric
tion Ori the number of records that may be requested, §89(3) 
of the Law requires that a request reasonably describe the 
records sought. In cases in which a request is extremely 
broad, it is possible that it might not reasonably describe 
the records sought. For example, as stated in the response 
to Mr. Glass, if hundreds of complaints are filed during 
the course of a year, perhaps a request might be narrowed 
to reasonably describe particular types of complaints or 
other qualifying aspects of complaints that would narrow 
the request. 
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Fourth, you wrote that at a recent Town Board meeting, 
the Town Clerk was asked what questions she raised before 
Mr. Glass in connection with a request for complaint records. 
In response, the TOwn Clerk prohibited disclosure on the 
basis of the attorney-client privilege. I am in accord 
with the opinion expressed by the Town Clerk. It has long 
been held that municipal officials may engage in a privileged 
relationship with an attorney when communications are made 
within the scope of an attorney-client relationship. Since 
such a relationship is privileged under 54503 of the Civil 
Practice Law and Rules, records created pursuant to the 
relationship would in my view be deniable under 587(2) (a) 
of the Freedom of Information Law. The cited provision 
states that an agency may withhold records that are "speci
fically exempted from disclosure by state or federal statuten. 

Your fifth question deals with complaint reports and 
the protection of privacy of complainants or witnesses. In 
all honesty, I am not sure that I understand your question. 
However, it should be emphasized that §89(2) of the Law, 
which provides five examples of unwarranted invasions of 
privacy, is intended to provide guidance~ From my per
spective, the examples of unwarranted invasions of privacy 
appearing in the cited provision represent but five among 
conceivable dozens of unwarranted invasions of privacy. 
Further, questions concerning the extent to which privacy 
may be protected are often perplexing, for subjective 
judgments must of necessity be made. Stated differently, 
while one person might consider that disclosure of a par
ticular record would constitute a permissible invasion of 
privacy, an equally reasonable person might view the same 
record and contend that disclosure would be offensive and 
therefore result in an unwarranted invasion of privacy. 

Your sixth question concerns the possibility of my 
having responded to Mr. Glass. As indicated earlier, a 
copy of my response to him has b~en enclosed. 

Lastly, you have asked whether lists of "all requests 
for records and the disposition of such" must be open to 
the public. In my view, it is possible that a court would 
consider that records reflective of the identities of those 
who have made requests under the Freedom of Information Law 
would be deniable on the ground that disclosure would result 
in an unwarranted invasion of personal privacy. The Com
mittee has consistently advised and the courts have upheld 
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the notion that accessible records must be made equally 
available to any person, without regard to status or 
interest [see e.g., Burke v. Yudelson, 368 NYS 2d 779, 
affirmed 51 AD 2d 673, 378 NYS 2d 165]. 

Consequently, the identity of an applicant for records 
is in my view irrelevant: what is relevant to an agency is 
the extent, if any, to which records may be withheld. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosure 

Sincerely, 

Robert J. Freeman 
Executive Director 



STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

..;OMMJTTEE MEMDERS 

THOll.1,\S H. COLLINS 
MAfllO r.1. CU0\1:) 
JUHN C. EGll.!i 

DEPARTMENT OF STATE, F62 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 414,2518, 2791 

V,AL Tf.R \V_ cn:;NF E LU 
t-.•,,:1,RCC LLA MAXl.'/E LL 
HO\oVARD F. MILLER 
E:l,.l.,SI LA. PA TE '·'.SO~ 
IRVING P. SE1D:.1.r...r,; 
GILBERT P. S1.'lfH C:-:.iirrn~
DOUGLAS L. Ti._lR:-.;ER 

EXECUTIVE DIRECTOR 
ROC'>ERT J. FR:::£r,.',,:-:, 

Mr. David c. Ranauro 
Box 109, R.D. lt6 
Mutton Hill Road 
Auburn, NY 13021 

The ensuin advisor 
presented~ ·n your . 
Dear Mr. Ranauro: 

April 23; 1981 

sole.1 u on the fa~ts 
ence • 

Your letter addres-sed to the New York State Depart
ment of Education has been transmitted to tile Committee on 
Public Access to Records, which is respon&iDle for advising 
with respect to the Freedom of Information Law. 

You have reques·ted information concerning the types 
of information that are considered public and where they can 
be made available. 

In this regard, I have enclos-ed several documents for 
your consideration, including the New York Freedom of Infor
mation Law, procedural regulations promulgated by the Corn-. 
mittee, the Committee's most recent annual report on the 
subject, an explanatory pamphlet and a pocket guide to the 
Law, 

Please note that the Fre~dom of Information Law is 
generally applicable to all units of state and local govern
ment in New- York. Further, in brief, the Law provides that 
all records· are available, except those record.s or portions 
thereof that fall within one or more 9roun<1s for denial 
appearing in §87 C2r (al through (hl, 
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I do not have a list of the offices .f-rom wlti.'Ch you 
may obta:tn records under the Law, However, i-n acco~dance 
with the -regulati-ons promulgated by tfie Commtttee, each 
agency is required to Besignate one or -more reeords access 
officers responsible for l'i.anBling reques-ts, -made under the 
Law, In order to mak.e a request, it is- suggested that you 
use the form of the sample letter found in the enclose.a 
pamphlet, 

If you are als-o interested in gaining acces-s· to re
cords from federal agencies, it is noted that tn::ere is- a 
counterpart to the New York Law'; the federal FreeBom. of 
Information Act (5 u.s.-c. §5521, I have also enclosed a 
copy of that Act fo~ your consideration. 

I hope that I have Been of some ass-is--tance, Should 
any further questions arise, please feel free to contact -me. 

RJF: jm 

Enos. 

Sincerely, 

4t.vt 0. f /'lt,_______ 
Robert J • Freeman 
Executive Director 
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The ensuing ad-visory opinion is based solely up1.~m the f aets 
presented in your corres·pondence. 

Dear Ms. P±znak: 

I have received your letter of March 19. Please 
accept my apologies for the delay in response. 

You have stated a belief that since the enactment 
of the Preedom of Information Law, the publi~ity surround
ing the implementation of the Law "has often proved 11n
flattering and critical of officialdom." You have indica
ted further that, rather than complying with the Law, 
"antagonized officials" have withheld information by appoint
ing agency officials as members of appeals bodies. 

In this regard, you suggested that the COJ!lffiittee 
should attempt to seek legislation to exclu6e the heads of 
agencies and municipalities from serving as appeals officers 
and that the appeals persons should be "civilians". You 
have also suggested that the Committee should have the capa
city to initiate litigation "on behalf of dese·rving Requesters 11

• 

I would like to offer the following observations with 
respect to your suggestions, 

Fi :rs t, with al 1 due respect; I :believe th.at the. Free
d om of Information Law is working reasonably well. From 
this vanta9e point, the level of disclosure of gove:rnment 
generally appears to increase with each year as 111ore and 
more officials of government and members of tlie public He
com.e familiar with the Law. 
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Second, although in s·om.e i:ns·tances perl\aps a "civilian" 
might be an appropriate person to render dec±sions on appeal, 
and ±n fact some "civilians" have indeed ?5een appointet:I appeals 
officers in various -rm:micipalities, often I· believe that such 
a step would he inappropriate. Often requests- may be of a high
ly technical or sensitive nature; tfi_ey mi gl:it deal with confi
deni ta! records. In s-uch ins·tances : I ~elieve that th:e exper
tise of an agency official might be necessary to -make a fatr 
and appropr;tate detemi-nation. 

Third ; the Comrni'ttee agrees that the i'ni'ti-ation of a 
proceed:i:ng und,er Article 78 of th.e Ci'vil Pract±oe Law and 
Rules IDay be costly and time consuming, In th.i's regard, as 
you are likely aware, this office has prepared thousands of 
advisory opinions;tt is 1t1y nope that many of those opinions 
are pers-uas i:-ve. and that they have s·erved to avoi'd the neces
sity of initiating li:tigation. Moreover, th.e Committee has 
recorranended leg!s·lation that would enable a cou~t to award 
a. si-uccess-ful petitioner reasonable attorney fees under speei
fied ci'rctimstances. I am hopeful ti'iat such legi'slation will 
be enacte6 this ses·s·ion of the Legislature. 

Lastly, the Committee has recommended le9i~lation that 
would enable it to commence legal proceedings on its own 
initiative or upon complaint under the Open Meetings Law, and 
a bi11 cased, upon t~e Committee's recOlllI?lendation has been 
introd't)ced, 

In sum, althollgh you may have encounte,:,etl difticulti'es 
in you.r community, I would like to rei'terate -my :t>elief that 
the Free~om of Information Law i s working well and that ~oTe 
informatton is heing disclosed by government with each pass
ing yeax, 

I hope that I nave been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely ; 

t.\)~·t/)_ .) 
Robert tJ: 
Executive 

Freell).a.n 
Direeto.r 
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M. Rita Rech 

-The ensuini advisory 02inion is base{!. s-oieiy---- npoR the ·- f aets 
fres-ented n your co,;respondence. 

Dear M:;. Rechs 

I have received your letter of March. 20 and appre
ciate your kind words. Please accept my apologies for- the 
delay in response. 

Your question is whether there is or should be some 
provision in the 'Fre.edom of Information Law 

".,.that would require tlte -'request01:' 1 

to aff i rm what his/her interest t n the 
particular documents and to what pnr-
pose th.e information would oe us-ed? t• 

In response to your questi on, the Freedom of Infor
·mation Law does not distinguish among appl±cant~ or the 
reasons f o;r which requests· might oe made. F·rOll} my perspec
tive, the only- ques·t:i:on that may ne raised oy an agency 
when a request ±s· -made concerns the extent·, if any, to 
which the records sought fall witfiin one or -more of the 
grounds for denial found in §87 ('21 Car tfirough. (hJ of the 
Law. f,loreover, since 1974 when the Freedom of Informa ti'on 
Law was enacted, the Committee has advis·ed that accessible 
records should l:>e made equally availab'1e to any person, 
without regard to status· or interest, That contention 
was conf;tll'med judtc:i:ally by the Appellate Divv±s·ion in 
Burlte ·V, Yudelstm 136"·8 NYS 2d 779, aff 'd. 5·1 AD 2d 673; 
378 NYS 2d 165], . . ,. 
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I would like to add that ques-tions have. aris-en 
with respect to rights of access to reco-rd.s sought by 
persons residing outside of a particular school district, 
These questions likely arose due to §2116 of the Educa
tion Law, wh.ich provides that school district records 
are open for .tnspec7ion "by any qualift~d voter of the 
di:ittr±ct". However, i:n~atter of Duncan 1394 NYS 2d 363 
Cl977lJ, i't was held that rights of acces'S to school 
dis,triet records, az-e not limited to qualified voters of 
the school d.i:str:tct, l:rut rather are :extende(i ,to ''any 
per:son" under the Freedom of Information Law, 

In sum, as a general rule, I do not oeli:e.ve that 
r;l;ghts of access to )'."ecords are in any way conti:n9ent 
upon the purpose for wh±ch a r.equest is made or the status 
or identity of an applicant. 

I hope tltat I have oeen of sffltle asststanee. Should 
a,ny further quest±ons, ar.i:se, please feel f·ree to contact me. 

RJF:jm 

Rol5ert J • F·reeman 
Executi'Ve Di<.rector 
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The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms . Heller: 

Thank you for your letter of March 17 , 1981 . I 
apologize for the delay in response. 

You have asked whether an income affidavit signed 
by a person living in cooperative limited dividend housing 
is accessible under the Freedom of Information Law. 

I would like to offer the following observations with 
respect to the issue that you raised. 

First, a cooperative limited dividend housing corpor
ation under Article 4 of the Private Housing Finance Law is 
subject to supervision by the Commissioner of Housing and 
Community Renewal . In view of the situation you have des
cribed in your correspondence , it does not appear that a 
housing corporation is an· "agency" subject to the Freedom 
of Information Law. Section 86(3) defines " agency" to 
include : 

" • •• any state or municipal department, 
board, bureau, division , commission, 
committee , public authority , public 
corporation , council , office or other 
governmental entity performing a gov
ernmental or proprietary function for 
the state or any one o r more municipal
ities thereof , e xcept the judiciary 
or the state legislatur e" . 
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Second, 9 New York Code of Rules and Regulations 
(NYCRR) 1700.1 sets forth the scope and definition of the 
rules and regulations promulgated by the Commissioner re
lating to: 

11 
••• private housing projects under the 

sponsorship of private enterprise and 
the ownership of limited dividend or 
limited profit housing companies, which 
in return for State and municipal fin
ancial aid or assistance and the grant 
of municipal tax exemption, voluntarily 
submit to public supervision during 
the period of time State or municipal 
assistance ••. remain in full force and effect ••• " 

In this instance as well, the emphasis on the private status 
of a limited dividend housing entity would appear to exclude 
it from the definition of "agency" cited above, even though 
the activities of such housing entities are supervised by 
the commissioner of a unit of government. 

Additionally, §1725-2.4 of the regulation, entitled 
"Disclosure of Information", requires that the personal in
formation concerning tenants or cooperators to which members 
of a board of directors have access "should be held in the 
strictest confidence and should not be disclosed to any 
person, except insofar as it has a direct bearing in the 
business of the company, and except to persons duly author
ized to receive such information". 

Under the cited provision, it would appear that in 
your capacity as a newly appointed member of the Board of 
Directors you would have access to personal information 
regarding the residents of your private housing corporation 
when the information is directly related to the business of 
the housing corporation. If you continue to have difficulty 
in gaining access to these records in your capacity as a 
board member, it is suggested that you contact the Division 

·of Housing and Community Renewal, which is located at; 

Two World Trade Center 
60th Floor 
New York, NY 10047 

The information phone number for that office is (212)288-4962 • 
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For your information, I am enclosing a copy of the 
Freedom of Information Law and 9 NYCRR 1725-2 entitled 
"Responsibilities of Board of Directors" for your review. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

BY: 

PPB:RJF:ss 

Enclosures 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Attorney 
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The ensu±n~ advisory opinion is based s-olely• upon the facts· 
presented xn your correspondence. 

Dear Mr, Napieralai 

I have received your letter of Mardi 2S, Please 
accept my apologie~ for tne delay in response. 

Your inquiry concerns a situation in which, according 
to your letter, the Town Board of Newark Valley approved 
a motion to -meet ±n executive sesston, The reason . for . the 
executive session was "involvement of potential litigation''. 
Following the meeting , you directed a reque~t to the. Town 
S\lpe;ry±s-o,:r fer minutes of the executi"Ve sess,±on, and you 
were de~±ed acces,s-, 

You have as,ked for assistance .tn gatn±ng acces·s to 
th.e mi:nutes, of th.e executive session. 

Pi~st, ±t ±s unclear in your l etter whether the 
Town Board convened its .meeting a~ an executive session 
or whether the executi·ve session was callea after an open 
1tlee ti'tlg had be<JUn, In this regard, I would like to point 
out that the phrase "executive session" is defined by 
§97(3) of the Open. Meetings Law to fflean a portion of an 
open meeting during wftich the public may ae excluded. 
Moreove~, §lOO(lT descrihes a procedure •that must be 
followed bef0:t:e a publi~ body may e.nter into an executive 
Se$sion, Speci:fically, the cited pl!ovision states in rele
vant part that: 
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Paul E. Currie, Sr. 
Chief of Police 
Village of Mohawk Police Dept. 
28 Columbia Street 
P. o. Box 39 
Mohawk, NY 13407 

The ensuin~ advisory opinion is based solely upon the fact&!_ 
presented in your correspondence. 

Dear Mr. Currie: 

As you are aware, your letter of March 20 addressed 
to the Attorney General has been forwarded to the Committee 
on Public Access to Records, which is responsible for ad
vising with respect to the Freedom of Information Law. 
Please accept my apologies for the delay in response. 

You have enclosed with your correspondence a copy of 
a "privacy notice" sent to the Mohawk Municipal Commission, 
which oversees the operation of the Village of Mohawk Police 
Department. The notice cites several federal laws and re
quests that the Commission withhold any information concerning 
the signee without his express written permission. You have 
indicated that such a request could interfere with access to 
information cont.ained in the police blotter, accident reports 
and similar documents routinely prepared by or in possession 
of a police department. · 

I would like to make the following observations re
garding the release of information by the Commission with 
regard to this privacy notice. 

First, as you indicated, the person submitting this 
privacy notice cited federal law. In my view, those laws 
are not applicable, for the Village of Mohawk and its Police 
Department, as administered by the Mohawk Municipal Commis
sion, do not fall within the jurisdiction of the federal 
statutes cited. Those statutes apply only to records of 
federal agencies . 
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Second, police blotters, conviction records, accident 
reports and va:i;:io'us other records in possession of police 
departments are available under the New York Freedom of 
Information Law and other provisions of law [see e.g., 
Sheehan v. City of Binghamton, 59 AD 2d 808, (1977)]. 

Third, the Freedom of Information Law is permissive. 
Stated differently, although an agency may withhold certain 
information [see attached Freedom of Information Law, §87 
(2) (a) through (h)], there is no general requirement that 
information be·withheld, even if a ground for denial is 
applicable. 

In view of the foregoing, it is my opinion that a 
privacy notice request would not restrict in any way the 
Police Department from releasing any information relative 
to the signee that would be found within a record that is 
available to the public under the Freedom of Information 
Law or other applicable statutes. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

PPB:RJF:ss 

Attachment 

BY: 

Sincerely, 

Pamela Petrie Baldasaro 
Attorney 
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The ensuing advisory opinion is based solely upon the.facts 
presented in your correspondence. 

Dear Mr. Bernstein: 

I have received a copy of your.letter and the cottres-
pondence attached to it. Please accept my apologies for the 
delay in response. 

According to your letter, you requested a "llart 300 
report filed by the Dutchess Bank and Trust Company in 
February of 1981" with the State Banking Department. The 
Part 300 report was submitted with respect to possible 
embezzlements from the bank. 

In a letter addressed to you by Muriel Siebert, ,Super ... 
intendent bf Banks, the report in question was denied follow
ing your appeal under §87(2) (b) of the Freedom of Information 
Law, which provides that an agency may withhold records when • 
disclosure would constitute an "unwarranted .invasion of 
personal privacy," and under §87(2) (e), which enables an 
agency to withhold records compiled for law enforcement 
purposes under circumstances described in the cited pro
vision. 

You have asked for an advisory opinion under.lh~.Fr•Et
dom of Information Law regarding the propriety of the d~ii!ll. 
Ba.sed upon a review of the Freedom of Information :taw, appH ...... 
cable provisions of the Banking Law and the regulations 
promulgated ;t.h~reunder, the Part 300 report in whichyo~,Elre 
i.nterested is in my view likely available in part, if.nai, 
in t.oto. · ' - --
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!tis noted at the outset that the Freedom of Infor
mation Law is basted upon a presumption of access. Speci
fically, the Law provides that all records of an agency, such 
as the Banking Department, are available, except to the ex
tent that recorps or portions thereof fall within one or 
more grounds for denial appearing in §87(2) (a) through (h). 

I believe that there are three grounds for denial 
that may be relevant to rights of access to the Part 300 
report. 

The first ground for denial of relevance.is §87{2) 
(a), which states that an agency may withhold records that 
are "specifically exempted from disclosure by state or 
federal statute". In this regard, over the course of years., 
I have engaged in discussions with various representatives 
of the Banking Department regarding the scope of §36(10) of 
the Banking Law. That provision states in brief that reports 
of examinations and investigations and related materials 
concerning or arising out of an examination or investigation 
of a bank are confidential and that such records shall not 
be made public unless "in the judgment of the superintendent, 
the ends of justice and the public advantage will be sub
served by the publication thereof ••• " In this case; the 
question is whether §36(10) includes within its scope re• 
ports filed.under Part 300 of the r~gulations promulgated 
by the Superintendent. 

In my opinion, §36(10) ±s inapplicable, for a review 
of Part 300 indicates that the statutory authority for its 
promulgation is §370) of the Banking Law. The.cited 
provision states that: 

"[I]n addition to any reports expressly 
required by this chapter to be made, 
the superintendent may require any 
banking organization, licensed lender, 
licensed casher of checks, savings and 
loan bank of the state of New York, for
eign banking corporation licensed to do 
business in this state, bank holding com
pany and any non-banking subsidiary thereof, 

~···~., .. r 
'.l 
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corporate affiliate of a corporate 
banking organization within the meaning 
of s~bdivision six of section thirty
six of this article and any non-banking 
subsidiary of a corporation which is an 
affiliate of a corporate banking organ
ization within the meaning of subdivi
sion six-a of section thirty~six of 
this article to make special reports 
to him at such times as he may pre
scribe". 

The language quoted above contains no confidentiality re
quirement analagous to that found in §36(10). As such, it 
is my view that a Part 300 report could not be characterized 
as a record that is specifically exempted from disclosure by 
statute. Further, it is reiterated that the statutory basis 
for the submission of a Part 300 report is not §36 of the 
Banking Law, but rather §37(3), which imposes no requirement 
of confidentiality. 

A second relevant ground for denial, as indicated in 
Superintendent Siebert's response to your appeal, is §87 
(2) (b), which states that an agency may withhold records or 
portions thereof when disclosure would result in "an un
warranted invasion of personal privacy". A review of Part 
300 appears to indicate that a report filed by a bank under 
Part 300 would contain a minimaL amount of what may be 
characterized as personal information. Section 300.2 of 
the regulations describes the content of such reports and 
states that each report shall include the followi~g infor
mation: 

"(a) estimate of the amount of the 
loss; 

(b) name, address and position of 
every offender, if known; 

(c) statement as to insurance coverage; 
whether the matter has been reported 
to the insurance carrier and the name 
and address of such insurance carrier; 
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(d) statement, if the matter has not 
. been reported to the insurance carrier, 
that the relevant contract(s) of insur-
ance has been reviewed to make certain 
that such failure to report does not 
jeopardize all or any part of the 
insurance coverage; 

{e) if the loss is covered by insurance 
and no claim has been made, the reasons 
therefor; 

(f). statement as to whether the matter 
has ·been reported to the apprppriate 
law enforcement authorities and the 
name and address of any such authority 
to whom a report has been submitted, and 

(g} extent of reimbursement received, 
if any". 

Based upon a review of the contents of a Part 300 
report, it would appear that the only information found 
within the report that would have a bearing upon privacy 
would be the "name, address and position of every offender, 
if known". 

If indeed the report contains reference to the iden
tity of an offender, and if such offender has neither been 
charged nor convicted, I would concur that the portion of 
the report reflective of the name, address or position of 
an offender might justifiably be withheld on the ground 
that disclosure would constitute "an unwarranted invasion 
of personal privacy". 

It is important to reemphasize at this juncture ~hat 
the introductory language of §87 (2) permits an agency to · 
withhold "records or portions thereof" that fall within one 
or more of the ensuing grounds for denial. If, for example, 
the report makes reference to the name, address and position 
of an offender, those aspects of the report might be deleteq 
to protect privacy; remaining aspe_cts of the report, however, 
would be accessible, assuming that no other ground for denia.l 
could appropriately be cited. As such, it is possible that 
certain aspects of the r~port might be deleted to protect 
privacy while remaining portions might be accessible. 
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The last ground for denial of potential relevance 
is §87(2) (e), which states that an agency may Withhold 
records or portions thereof that: 

" ••• are compiled for law enforcement 
purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or judicial proceedirtgs1 

11. deprive a person of a right to a 
fair trial or impartial adjudicationi 

iii. identify a confidential source or 
disclose confidential information re
lating to a criminal investigation; or 

iv. reveal criminal investigative 
techniques or procedures, except 
routine techniques and procedures". 

It is noted there is a conflict in case law regarding the 
applicability of §87(2) (e). In judicial determinations . 
rendered under both the original Freedom of Information Law 
and its amended version, which became effective Janua.ry 1, 
1978, it was held that the "law enforcement purposes" 
exception could be cited only by a criminal law enforcement 
agency [see e.g., Young v. Town of Huntington, 388NYS 2d 
978 (1976)~ Broughton v. Lewis, Sup. Ct., Albany Cty. 
(1978)]. To the extent that I am familiar with the duties 
of the Banking Department, it appears doubtful that it 
could be characterized as a criminal law enforcement agendy. 

However, the most recent decision on the subject ttei:d 
that the law enforcement purposes exception may be cited 
where appropriate by any agency, such as an administrative 
agency,that has law enforcement functions other than crim
inal law enforcement functions [see e.g., New York, City of 
v. Bus TOPShelters 1 Inc., 428 NYS 2d 784 (1980)]. 

If a .court determined that §87(2) (e) could not be 
invoked by the Banking Department on the ground that it is 
not a criminal law enforcement agency, that provision could 
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not in my opinion be cited as a basis for withholding. Under 
such a circumstaRce, it would appear that the report in its 
entirety would·be available, except to the extent that dis
closure would result in an unwarranted invasion of personal 
privacy. · 

If, on the other hand,, §87(2) (e) could appropriately 
be cited as a basis for with:tl,olding, perhaps some of the 
information contained within the Part 300 report could be 
withheld. Nevertheless, it is emphasized that records com
piled for law enforcement purposes may be withheld only to 
the extent that the harmful effects of disclosure described 
in subpara9raphs (i) through (iv) would arise. In the 
instant case, the extent to whi.ch disclosure would inter
fere with an investigation, deprive a person of a right to 
a fair trial, or identify a confidential source is.question.;. 
able. Further, it appears that the Part 300 report consti
tutes a routine investigative technique and that, therefore., 
the report could not be withheld under §87 (2) (e) (iv). 

It is also noted that the burden of proof in .a ju~.i-
cial proceeding initiated under the Freedom (!jf Information 
Law rests upon the agency that has denied access. Moreover, 
the Court of Appeals has held that an agency cannot merely 
assert a ground for denial and prevail; .on the contrary, the 
agency must demonstrate that the harmful effects of disclosure 
described in the g:r;-ound for denial would indeed arise [see 
e.g., Church of Scientolog:( v. State, 403 NYS 2d 224, 61 AD 
2d 942, (1978); 46 NY 2d 906 (1979) ]. . 

I hope that ·r have been of some assistance. Should 
any further. questions arise, please feel free to contact me. 

RJF:ss 

cc: Superintendent Siebert 
Karen Chanda 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The ensuin<J advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Stahl: 

As you are aware, your letter addressed to the Attorney 
General has been forwarded to the Committee on Public Access 
to Records, which is responsible for advising with respect 
to the Freedom of Information Law • . Please accept my apol
ogies for the delay in response. 

According to your letter, you have taken a civil 
service examination for a position with the Office of Court 
Administration (OCA). In. this regard, you requested that 
OCA furnish you "with the names, position number ••• , the 
court, the date of appointment, of those who have been 
appointed from this register ••• " You have indicated that 
it is necessary to obtain the information, for you believe 
that an individual "whose name is at the bottom" of the 
eligible list may be or have been appointed to the position 
in question. You were denied access by OCA, which claimed 
a "blanket exemption" from the coveraqe of the Freedom of 
Information Law. 

It is emphasized at the outset that I agree with the 
contention expressed in your letter that OCA is not a court, 
but rather the administrative arm of the court system. In 
fact, this office has prepared several advisory opinions to 
the effect that OCA is indeed an "agency" subject to the 
Freedom of Information Law in all respects, despite its 
claims to the contrary. Moreover, at least one judicial 
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determination held that OCA is subject to the Freedom of 
Information Law [see attached, Babigian v. Evans, 426 NYS 
2d688 (1980)]. 

Second, assuming that OCA is subject to the Freedom 
of Information Law, I believe that the information in which 
you are interested must be made available. As you may be 
aware, the names and scores of those who pass civil service 
examinations appear on an eligible list, which is and has 
l'ong been available to the public. Further, if a particular 
individual has been appointed to the position in question, 
a record reflective of the date of appointment would in my 
opinion also be .available by means of the payroll record 
required to be compiled under §87(3) (b) of the Freedom of 
Information Law. The cited provision requires that each 
agency must maintain: 

" ••. a record setting forth the name, 
public office address, title and 
salary of every officer or employee 
of the agency ••• " 

In the alternative, if OCA continues to reject your 
request, it is suggested that the same information might be 
available from the State Department of Civil Service. As 
such, it is suggested tha.t you direct a request, providing 
as much identifying information as possible, to the records 
access officer of the Department of Civil Service. The 
name and address of the Department's records access officer 
are as follows: 

Anthony J. Costanzo 
Records Access Officer 
Department of Civil Service 
Agency Building #1 
State Office Building Campus 
Albany, New York 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 
Enclosure 
cc: Hon. Herbert v. Evans 

Sincerely, 

~V-f✓f; 
RobertJ. F~ 
Executive Director 
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Ms. Barbara J, G±l11,'tan 

April 27, 19'81 

Chemung County Tupayers Association 
228 SUns·et Ci'X'cle 
Ho·rs·eheads, NY· 14845 

T~e ensu.tn advisor o in±e:,n, is based aoiel .,u <9R ·t1t~,fa~s: 
p:,:esente 'n xoa.r,oorres-eon ence. 

Oea;r Mlh Gilman; 

Thank you for your letter of March 25, Please accept 
rny ~pologi-eS' for th.e delay in response. 

Ye>u have indicated that you have unsuecessfully 
attempted to obtain the addresses of ·residential properties
found in a list prepared by the Soil Conse·rvati'On Service 
of the United States Department of Agri-culture. Speci
fically, an As-sistant State Cons-ervationi·st for Water 'Re
sou;rce$' to;r theDepal.'tment.of Agriculture %'eleased to 
you a m:une:rtcal l:t-s-t of properties flooded within a part:L""':"• 
cular area; however, he would not release the add~es-s li:st 
of the residential and commercial properti'es on the oasis 
that such release would oe contrary to policy set oy, the 
Soi'l Conservation Service, Consequently; you have asked. 
for advi'ce regard.tng rights of access to th~ li'st of 
address-es- of the properties. 

I would lilte to offer the following obs-ervations 
in ;Jte$fard to th.e. si't1,1ation that you described-

F.trst, as you are aware, the Committee on Puol±c 
Access to Record.s iss·ues advisory opini·ons rec.;ardi'n9 the 
New York State Freedom of Information Law and Open Meetings 
Law. The Committee does not have the auth.ori,ty• to render 
an opinion concerning access to records of a federal agency, 
such. as the Un±-ted States Department of Agr:teulture.1 Be-. 
cause you are s-eekin9 records from a federal agency, rtglits 
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of access are determ:tned by the federal Freedom of Informa
tion Act, rather than the New York Freedom of Information 
Law, Therefore, .tt .ts suggested that you contact the 
freedom of inform.at.ton officer of the United States Depart
ment of A~ri'Clllture. To obtain the name of the ±nd±v±dual 
to wh.om a ,:;equest should oe directed, tt :ts n9~es·ted that 
you contaet the Federal Information Center, wh:bch may oe 
reached :tn Syracuse at (315) 476·-a545 and Buffalo at (7161 
846--4010. 

Seeond, you have indicated that a Draft Environ~ 
me~tal Impact Statement contains l.tst of properti-es i'n 
~· .. · ch yeu a•:re t-nterested, It ts po-s-s-i~le tnat the New 

":£.·k Department of Environmental Conservati-on -ma:t:ntai'ns· 
a copy- of the draft statement. As such; you mi'gltt contact 
the nearest regional office of the J)epa:rtment of Envi-ron
-mental Conse:t>Vati'On to determine whether it has the ±nfor
mation that you are seeking, 

I reqret that I cannot be of greater assistance, 
ShP .~ any :-:rthe:r ques-t±ons arise; please feel free to 
co: ::t me, 

RJF1PPB1jm 

Sincere.ly·, 

ROBERT J,· F~EEl'1A,N 
~eeuti"ve Piw~~toz-

BY, Pamela Pet:ri'e. Baltlasaro 
Attorney 
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April 28 , 1981 

Barbara A. Boxer 

The ensuing a dvisory opinion i s based solely upon the facts 
presented in your correspondence. 

Dear Ms . Boxer : 

I have received your letter of March 29 and appre
ciate you r kind comments . Please accep t my apologies for 
the delay in response . 

Notwithstanding the issuance of several adviso ry 
opinions concerning access to records in possess ion of the 
Elwood School District , you have indicated that you continue 
to have difficulty in gaining access to -records f rom the 
District . Specifi cally , you wrote that the District has 
refused to provide photocop ies of drawings and designs , 
test protocols a nd other related items . The refusal by 
the Distr ict is apparently based upon allegations that 
s uch materials cannot be photocopied due to copyright laws . 
You have asked for information regardi ng other possible 
courses of action that you may pursue . 

I would like to offer the fol l owing comments with 
respect to your inquiry . 

Fir st , the agency charged with the duty of overseeing 
both the Family Educational Rights and Pr ivacy Act and the 
Education of the Handicapped Ac t is the United States 
Department of Education . An individual employed by that 
Department with whom I have had numero u s contacts a n d who 
is in my view extremely helpful is Ms . Patricia Bal linger . 
It is s uggested that you explain y our problems regarding 
access to records in a lette r of complaint to Ms . Ballinger , 
whose address i s U. S. Department of Education , 4512 Switzer 
Buildi ng , Washington , D. C. 20202. Ms . Ballinger can be 
reached by telephone at (202)245-02 33 . 
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It is also emphasized that the Family Educational 
Rights and Privacy Act contains penalties that may be imposed 
upon an educational agency that fails to comply with its 
provisions. Specifically, if an educational agency subject 
to the Act fails to comply, the Secretary of the Department 
of Education may terminate funding under federal programs 
administered by the Department in which the educational 
agency participates. 

Further, I would like to reiterate points that had 
been made in previous advisory opinions. 

First, although the Family Educational Rights and 
Privacy Act does not require that an educational agency 
make copies of education records, that Act when read in 
conjunction with the New York Freedom of Information Law 
requires that photocopies of accessible records be made on 
payment of or offer to pay the requisite fees for photo
copying. Therefore, although the federal Act does not 
expressly require that photocopies be made, they must be 
made under the New York law. 

Second, test records consisting of drawings and designs 
that are separate from the test questions are in my view 
clearly available for inspection under the federal Act. Con
sequently, I believe that they must be made available to you. 

With regard to protocols, as indicated in previous 
correspondence, it is the position of the Department of 
Education that such documents constitute "education records" 
that must be made available to parents under the Act. In 
addition, the protocols are separate and distinct from 
testing materials, for they are created by school district 
officials. As such, I do not believe that they would fall 
within the scope of any copyright law. 

Lastly, I am unaware of any opinions, judicial or 
otherwise, that construe the relationship between the federal 
acts to which reference was made earlier and the Copyright 
Act. However, I would conjecture that Ms. Ballinger would 
be aware of any such opinions and could advise accordingly. 
It is reiterated that the best course of action at this 
juncture would involve contacting Ms. Ballinger at the 
Department of Education. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Elwood School District 

Ms. Patricia Ballinger 

Sincerely, 

Robert J. Freeman 
Executive Director 
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April 28, 1981 

The _ ensuin</ advisory opinion is based solely upQn the fapts 
presented in your correspondence. 

Dear Ms. Davenport: 

I have received your letter of April 6. Please 
accept my apologies for the delay in response. 

You wrote that, in 1979, you directed a ·compl:aiht to 
the -Ne~ York City Human Resources Administration. In Janu~ . 
ary of this year, you were informed that the investigatiotl 
had -bE!en completed. Foilowing the receipt of that .:i.nforina- . 
tion, you directed a request to the Human Resources Adinini- · 
''!;tration for copies of records concerning the investigation. 
However,: as of Aprii 6, no response had yet been received.~ 

It is not~d. at the outset that the Human Res.ottrces . . 
Administration isj to the best .of my ~nowledge, the sociaf 
servi(?es agency-.: for the City of New York. consequently; . I 
believe tha:t '.. it is -bound by the provisions of the. ~ew York . 
Sta q!. S~.eial Services Law. Iri . this regard, it is .. impor~ant 
to p0itrt · out that there are several provisions within the · 
Social Serv_ices Law . that require confidentiality. · For ii:l.;. 
stance, §136 of the Social Services Law p·rovides in generai · · 
that any records · identifiable to either an applican:t .for or.· 
a recipient of social services must be kept conf ide.ntial. . . 
Having read your. letter, it is unclear whether · your ·complaint : 
deals with an applicant for or a recipient of public assis- · 
tance. Nevertheless, it is possible that some of the re~ords · 
that you are seeking may be cohfidential by statute. 
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Even if the records are confidential, however, the 
Freedom of Information Law requires that responses to requests 
be given within prescribed periods of time. 

With respect to the time limits for response to re
quests, §89(3) of the Freedom of Information Law and §1401.5 
of the Committee's regulations provide that an agency must 
respond to a request within five business days of the receipt 
of a request. The response can take one of three forms. It 
can grant access, deny access, and if so, the denial should 
be in writing stating the reasons, or the receipt of a request 
may be acknowledged in writing if more than five days is 
necessary to review or locate the records and determine 
rights of access. When the receipt of the request is acknow
ledged within five business days, the agency has ten additional 
days to grant or deny access. Further, if no response is 
given within ten days of the acknowledgment of the receipt of 
a request, the request is considered "constructively" denied 
[see regulations, Sl401.7(b)]. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you may 
appeal to the head of the agency or whomever is designated 
to determine appeals. That person or body has seven busi
ness days from the receipt of an appeal to render a deter
mination. In addition, copies of appeals and the determina
tions that follow must be sent to the Committee (see Freedom 
of Information Law, §89(4) (a)]. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, the regulations and an explana
tory pamphlet that may be useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

Enclosures 

Sincerely, 

~1,~ 
Robert J. Freeman 
Executive Director 
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,.;,, -
c.t!he ensui-n, a~v±se:1ry" op:l:nion is based s-eleiy-- upon ·tha~ a.~t$ 
presented .1:n your correspondenee', 

Dear Mr. Gordet: 

I have. rece:tved your letter of Aprrl 1. Please 
accept -my apologi-es for the delay- in response. 

You have asked for as·sistance regard:t-ng a response 
to a -request for ~ecords- d±rected to the- New· York City 
School Board. Specifically, according to the correspon
dence attached to your letter, your request was .,;reoei'Ved 
by the Board of Education on March 11. However; the 
Deputy RecOO?ds Access Officer wrote that it would . take 
longer than f i-ye Oay•s to provide a response to your re
quest and that "we anticipate a response on May 21, 19-81 ! " 

With respect to the time limits for response to 
~eqqests, §89.(31 of the Freedom of Informati~n La~· and 
51401,5 of the Committee's regulat.tons provi'de that an 
agency· mu:s-t respond to a reques-t wi:'tl'>.±n fi'Ve l5us·ines·s
c!ays· of the receipt of a reques·t, The res:ponse- can t~ke. 
one of three forms. It .can grant acces-s·, 6eny- access i 
and if s-o, the denial should be in writing s·tating the . 
reasons, or the receipt of a request may Be acknowledged 
tn writing ±f more tnan five days is necessary to review 
or locate the records- and determine rights of acc::e s ·s ·, 
Wh..en the recei:pt of the reques-t is acknowledged within 
f i;ye );)uatne.s-s- day.s-, the agency has ten addi't.ional days 
to grant OJ: deny• aecess. ·Further, tf no ·:res-ponse ts
g:t-ven with±n five business days of recei'pt of a reques·t 
or within ten days of the acknowledgment of the receipt 
of a request, the request is considered ~constructively" 
deni.ed Jsee regulat.tons, Sl401. 7 (bl]. 
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In my view, a failure to respond w±th.±n the desig
nated t:tme li,nits :results in a denial 0f access that you 
may appeal to the head of the agency or w:homever is aesig
nated to determ.i'Ile appeals. That person or body has seven 
bus:i:nes-s days from the recei--pt of an appeal to 'l:ender a 
determination, In addition, copies of appeals- and the de
term±nati'Ons that follow must oe sent to the committee 
tsee Freedom of Information Law, §89(4T(aI]. 

Based upon the direction prov±ded in the Law and 
the re.gulattons ~ although the Board of Edueati-on -may 
acknowled~e the receipt of your re~ue~t witltin the fi-ve 
bU$!nes-s day pe:r:tod, I believe that rt -may- take a -maxi'1l)um 
0£ ten ac1diti·onal days from the date of acknowledc.;ment 
to dete:rmi'ne to grant or deny access, lf that peri"Od 
has elapsed, I- beli-eve that you may appeal the denial 
to the pers-on o:r body- designated to determi-ne appeals. 

A copy of th.ts opinion will oe sent to 1'!s, Bernstei'Il, 

Encle>aed for your consideration are copi'es of the 
F:reedom of Informati-on Law) the regulations- and an ex~ 
planatocy pamphlet that may- be useful to your. 

I hope that I have been of s-ome ass-i'stance. Should 
any further question& arise, please feel free to contact me.·. 

RJF:jm 

Encs. 

cc: Ruth Bernstein 

Slncerely- ~ 

~ii.~~ 
Rol>e,rt J ', 'Freen}an 
~ecut.tye Di,recto,x, 
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April 28, 1981 

The ensuing advisory opinion is based solely upon· the facts 
presented in your corresponden·ce. 

Dear Mr. Miller: 

I have received your letter of April 7 which arrived 
at this office on April 15. Please accept my apologies for 
the delay in response. 

You have raised questions "concerning the City of 
Rornell's excessive charges for search and copying fees 
regarding public access to documents". Specifically, you 
requested from the City a copy of a fourteen page Civil 
Service Commission management review survey. According to 
your l etter, the documents were . found and made available 
within fifteen minutes. However, you were assessed a fee 
of one dollar per page for photocopying. As such, the fee 
assessed for the survey was fourteen dollars. You have ex
pressed a belief that the fee of one dollar per page for 
photocopying is "utterly out-of-keeping with both the law 
and spirit of public access to records" and have asked for 
support in getting your money back and correcting the prob
len that you identified. 

As a general rule, the Freedom of I nformation Law 
permits an agency to charge no more than twenty-five cents 
per photocopy. Section 87(1) (b) (iii) of the Freedom of 
Information Law (see attached) states that an agency, such 
as the City of Hornell, must adopt procedures concerning a 
number of subjects, including: 
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" ••• the fees for copies of records 
which shall not exceed twenty-five 
cents per photocopy not in excess 
of nine inches by fourteen inches, 
or the actual cost of reproducing 
any other record, except when a 
different fee is otherwise prescribed 
by law." 

It is noted that an agency may assess a fee in 
excess of twenty-five cents per photocopy "when a different 
fee is otherwise prescribed by law". A problem that has 
arisen with respect to the quoted provision is that the 
term "law" may include not only acts passed by the State 
Legislature, but also ordinances and local laws. Therefore, 
if, for example, the fee of one dollar per photocopy is 
based upon an ordinance or local law adopted by the City of 
Hornell, that fee is valid and legal. However, if the fee 
is based on policy rather than any provision of law, I be
lieve that the maximum fee that may be assessed is twenty
five cents per photocopy. If that is the case, I believe 
that you should be reimbursed at the rate of seven~y-five 
cents per photocopy. 

It is suggested that you attempt to determine the 
basis for the fee that has been imposed by requesting and 
reviewing any ordinances or local laws concerning fees for 
photocopies. Further, it is noted at this juncture that 
§1401.8 of the regulations promulgated by the Committee 
precludes an agency from assessing a search fee (see attached). 

Lastly, I would like to point out that several agen
cies have passed local laws or ordinances that require pay
ment of fees for photocopying in excess of twenty-five cents 
per photocopy. As a consequence, the Committee has recom
mended legislation, which, if enacted, would permit an 
agency to charge a fee in excess of twenty-five cents only 
when such a fee is prescribed by "statute", an act passed by 
the State Legislature. If the legislation is enacted, a 
unit of local government would be effectively precluded from 
adopting a fee in excess of twenty-five cents per photocopy. 
The legislation has been introduced in the Senate by Senator 
Flynn (S. 4680) and in the Assembly by Assemblymen Zimmer, 
Siegel and Schimminger, among others (A. 6694) • 
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A copy of this opinion will be sent to the City 
Chamberlain. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Thelma Pelych 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Ms. Rita Cox 

April 28, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Cox: 

I have received your letter of March 26, 1981. 
Please accept my apologies for the delay in response. 

You have requested advice regarding two issues 
raised in your letter. First, you asked whether "the Town 
of I slip is require d t o grant (you] acces s to those records ... 
requested on January 19, 1981, if they are public record?" 
Second , "Is the Town of Islip re~uired to block out any 
non-public entries in order to make its records available 
to [you)?" You have indicated that you have been requestino 
access to various payroll information since August 1980. 

I would like to offer the following observations 
with regard to the issues you have raised. 

It is noted at the outset that the Freedom of Infor
mation Law is based upon a presumption of access . In brief, 
the Law states that al l records in possession of an agency, 
such as a town, are available , except to the· extent that 
reco rds or portions thereof fall within one or more cate
gories of deniable information enumerated in §87(2) (a) 
through (h) of the Law (see attached). It is also emphasized 
that the Law is permissive. Stated differently, while an 
agency may withhold records falling within one or more of 
the categories of deniable information, there is nothing 
in the Law that requires an agency to do so. Consequently, 
even though records might be deniable, there is no obliga
tion on the part of an agency to withhold • 
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With respect to the "labor relations listing" and 
"employee listing" which you enclosed with your correspondence, 
I believe that social security numbers could have been with
held um.er provisions of the Freedom of Information Law. 

Most relevant under the circumstances is §87(2) (b), 
which provides that an agency may withhold records or portions 
thereof when disclosure would result "in an unwarranted 
invasion of personal privacy". 

In this regard, the Committee has advised and the 
courts have upheld the concept that records that are relevant 
to the performance of the official duties of public employ
ees are available, for disclosure in such instances would 
result in a permissible as opposed to an unwarranted inva
sion of personal privacy [see e.g., Farrell v. Village 
Board of Trustees, 372 NYS 2d 905 (1975); Gannett Co. v. 
County of Monroe, 59 AD 2d 309 (1977); and Montes v. State, 
406 NYS 2d 664 (Court of Claims, 1978)]. Conversely, it 
has been held that records that have no relevance to the 
performance of the official duties of public employees 
may be withheld on the ground that disclosure would indeed 
result in an unwarranted invasion of personal privacy (see 
e.g., Matter of Wool, Sup. Ct., Nassau Cty., NYLJ, Nov. 22, 
1977)]. 

From my perspective, the social security number of a 
town employee is not relevant to the manner in which he or 
she performs his or her official duties. Consequently, I 
believe that the social security numbers could have been 
withheld under the privacy provisions of the Freedom of 
Information Law. 

After reviewing the other copies that you enclosed 
with your correspondence, it appears that the TOwn of Islip 
has offered the records which it was legally required to 
provide under the Freedom of Information Law. Section 87 
(3) (b) of the Law requires in part that each agency shall 
maintain: 

" ••• a record setting forth the name, 
public office address, title and 
salary of every officer or employee 
of the agency ••• " 
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Ms. Shlimbaum, in her letter of February 26, advised you 
that the Town could make available a list of the "name, 
title and salary of every employee". However, you sought 
a list of employees with their "total 1980 earnings". As 
a gen~ral rule, the Freedom of Information Law does not 
require an agency to create or compile a record in response 
to a request. Specifically, §89(3) of the Law states in 
relevant part that: 

"Nothing in this article shall be 
construed to require any entity to 
prepare any record not possessed or 
maintained by such entity except the 
records specified in subdivision 
three of section eight-seven and 
subdivision three of section eighty
eight 11

• 

Furthermore, Ms. Shlimbaum's letter offers access to weekly 
payroll records from which you would be able to compile the 
1980 totel earnings in which you are interested. 

In view of the foregoing, I believe that the Town 
has responded in accordance with the Freedom of Information 
Law, and that, if no list of employees that includes their 
total earnings exists, the Town is under no obligation to 
cr~ate such a list on your behalf. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 
Enclosure 
cc: Ms. Shlimbaum 

BY: 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the 

Executive Director 
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Stu~rt w. Lewis ~.D. 
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,~~ ensuini· advis'Ory or2iniop is"based selely UPGfl-,"'!:,he., fa~~s 
er~senteci• n_your,ce;i:r;:resFondence, 

Dear or. Lewis: 

As you are aware, I have rece.i-ved yo11r letter and 
the correspondence attached to it, 

You nave requested a "ruling" regarding a request 
fOl:" records that you directed to the Downstate Medical 
Center, In th.ts regard, it is ernphas1.zed at the outset 
that the Committee does not have the authority to issue 
what may be characterized as "rulings"1 on the contrary, 
the Committee has the authority to render ac'.ivi:sory opin
ions under the Freedom of Information and Open Meetings 
Laws. 

ln terms of background, you requested records in 
possession of the Downstate Medical Center that pertain 
to you and which have a bearing upon your performance as 
a surgical resident in the Department of Surgery-, You 
also requested statements appearing i"n records concerning 
your character or affecting your career, all evaluations 
and comments ciertved from the Res,idency Review Coromi ttee 
for a period of five years, minutes of meetings during 
wh,ich your performance, career and character may have been 
discussed, as well as correspondence with particular pny
$icians within and outside of the Department of Surgery 
concerning you. You also requested documents "bearing upon 
the application by Dr. Robert Freund for appointment, •• " 
on your behalf to tne faculty of the University and letters 
of referral or xecommendation by Dr, Bernard Jaffe to any 
and all hospitals or agencies. 
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Your request was made under a variety of statutes, 
includ±ng the New York Freedom of Info•rmati.on Law) the 
Open Meetings Law, the federal Pri:vacy Act and the federal 
Freedom of Information Act, 

I would li'ke to offer the following observations 
wi·th regard to your inquiry, 

Fi:rst, you stated that the response to you by John 
Vigneau, Records Access Officer fo:r the Down~tate Medical 
Center, m,is-tal<::enly characterized you aS' a 1nemher of the 
United Vni.ve,:-stty Professions colleetive bargai.ni'ng unit 
a.;nd that; as such, rignts of access to the contents of 
your pe:itsonnel file were governed :by the collective :Oar
gaj;ning agreement between UUP and Downstate 1Yle.a.tcal Center, 
Yoll wrote, however, that you have never been a member ot; 
UUP, In my v:i:ew, rights of access under t!ie ·Fre.edom of 
Info:r:mation Law a::re not d±1ninished by 'lflembership in a union, 
even :tf you were indeed a member. In nr±-ef, I do not 
l)elieve that a collective bargaining agreement can serve 
to :restrict ·r:tghts of access to records granted 15:y a 
statute ena.cted :Oy the State Legislature. 

Second, I must concur with the contention e:&p;r:es-sed 
by ,Mr. Vigneau that the federal acts to which y.ou made 
reference are not applicable. As lie indicated, the fed
e;r;al P1rivacy and Freedom of Information Acts apply only 
to reco'.l7ds ;tn possession of federal agencies. From my 
perspe.cttve, the. most applicable provision of law is 
likely the New York Freedom of Information Law. 

Third, it is noted that the Freedom of Information 
Law is based upon a presmnption of access. Stated differ-
ently, all records of an agency, such as the State Univer
sity and its components, are access-ible, except thoS'e re
co:rds or portions thereof that fall within one or more 
9;rQunds tor denial appearing in §87 C2I (aI th.rough (hl., 

Fourth, it would appear, as indicated in Mr. Vigneau's 
response, that the most relevant ground for denial in §87 
(2) (g} of the Freedom of Informat±on Law. That provis·ion 
states that an agency may withhold records that: 

"are inter-agency or intra--agency 
materials whic,h are not: 

I 
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.i, statistical or factual tabu
lations or a.atai 

ti. instructions to staff that 
affect the public1 or 

ii.t. final agency policy or de
terminations,.," 

It is e:mphasized that the language quoted above contains 
what in effect is a dounle negati>ve. Wm.le inter-agency 
or intra-agency materials IDay be withheld, po,:r?tions of 
e1uch. materials consisting of statistical or factual infer-· 
mation, instructions to staff that affect the public or 
final agency policy or determinations must be made avail
able, Conversely, portions of inter-agency or .intra-agency 
materials oonsi:sting of aa.vi.ce, recom:men{iation, sug9'es·tion 
or impress.ton, for example, may justifiably :Oe withheld. 

Unde:r the circumstances, without.having reviewed 
the records, I could not conjecture wi·tn respect to the 
extent to which the materials in question are accessible 
or deniable under §87 (2l (gf. NeveTtiieless/ it .i:$· i'lt'lpox-t
ant to point out that the introductory language of i87 (21 
states that an agency may withhold "records or port:tons 
thereof" that fall within one or more of the grounds fo,: 
denial, As s·uch, I believe that it is clear that the 
Legislature envisioned situations in which a s-ingle I:'e
cord might be both accessible and den:tahle i'n part. 
Further, I believe that the languaie quoted a~ove imposes 
an obligation on an agency to review recort:ls sought i-n 
thei,r entirety to determine which portions,, i,f any, might 
justifiably be withheld under one or more of the grounds 
for denial. 

Fifth, you mentioned that the mater.i:al that you are 
se.eking is "evidently final agency poli:cy since the State 
University !.n the person of Dr. Haffner has- s·tated that 
the Uni,versity wi·ll uphold Dr~ Jaffe in lii"s position". 
If indeed a rec::or6 is reflective of tlie policy of the 
University or final determination made by an agency, I 
would concur that such a record would ?5e available under 
§87 C2J (gl (iii} of the '.Freedom of Information Law. How
ever, if the record is reflective of advice that ~ay be 
accepted or rejected by an executive or governing body, 
it would likely be deniable i see"McAuley -v. •, Boa~(i, Qf Ed11-• 
~aJ;.,±on! E:;it;t o!_ New yGrk, 61 AD 2a 1048 (l978T, :~ NY 2cl 
,,', (a f 1d w7no opinion)). -
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S±:xth, there is another provision of law which -might 
be applicable. Specifically, I direct your attention to 
the federal Family Educational Rights ancl Privacy Act (20 
USC §1232gl, which commonly known as the Buckley Amendment. 
The Buckley Amendment, in brief, concerns access to student 
records oy parents of students under the age of eighteen 
and students enrolled in post-secondary ±:ns·tituti·ons of 
education who are over the age of eighteen, If the records 
that you have. requested., such as reco:m:mendations, and eval
uations; pertain to you in your capaci'ty as a s·tudent, 
I oelteve that such. records would ?.>e subject to the Buckley 
Amendlt}e.nt, Further, that Act states essenti-ally that any 
"educat:ton record" identifiable to a student, with certain 
exceptions, is accessible to the student, unless he or she 
has wa-:lyei.'.l his or her rights of access. Often, as a matter 
of course., students waive their rights to ~eco1"6s such as 
lette·rs of recommendation in order to ensure that such. docu
~ents will be written in a forthright and hones,t -manner. 
Stated d±fferently, if students could review letters of 
recommendation, a professor might not oe cand:J:-d in his or 
her .re.ma-:uk.$. Again, it is unclear wnethe:r the recoreis ±n 
question fall within the scope of the Buckley Amendment, 
but it is possible that they might. 

Lastly, refe:rence was made i·n Mr. Vigneau' s response 
to you concerning the application of the Open Meetings Law 
to general faculty --meet.tngs; -meetings of the Res:Hlency 
Review Conm,lt·ttee anci any Department -meetings that -may- have 
had a be.ar:i.'ng 11pon you. Mr. Vigneau suggested that none 
of the bodies that you id.entif.ied would oe subject to the 
Open Meetin9s Law. 

While I agree that tl'ie Open Meetings Law would not 
l.j:-kely be. applicable to Department -meetings, i·t i's possl
ble that :tt would have been applicaole with respect to 
faculty meetings and Ute meetings of the Restclency Review 
Committee, 

In th.t-s reqa:rd, §97 (2J of the Open Mee.tings Law 
de.f±ne.s "puol:tc oody" to include: 

", •• any entity, for which a quorUll). is 
required in order to conduct pul:Hie 
business and which consists of two· or 
more members, performing a governmental 
fl.met.ion for the state or for an agency 
or department tfi.ereof, or for a punlic 
corporation as defined in section sixty
six 0£ the general construction law, . or 
ccmunittee or subcommittee or otliex similar 
body of such public body," 
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Based upon the letter sent to you ~y Mr. Vi:gneau, it appears 
that he implieci tl\at some of the entities to which. you 'made 
reference are not required to conduct tl'ie±r ousi'ness l:>y means 
of a quorum, I would like to point out tnat §41 of the 
General Construction Law defines "quorum" to include any 
entity oonsisti·ng of three or more pul:51.i:c officers or per
sons that performs a governmental function colleet.ively as 
a body. As such, if the entities to whicl'i you made :refer
ence do not opel:'ate under any speciflc quo;l71.llll. requirements, 
they may non~theless, be ;required to act by-mean• of a quorum, 
Consequently, it i:s possible that they 1nay oe puolic bodt.es. 
Howeve'.t', without greater knowledge of the nature of the 
ent±t±es :tn question, I could not advise wi>th certainty that 
they are sul5j ect to the Open Meetings Law·. 

It is also important to point out that a public bocly 
may enter i'nto a closed or executive sessi-on to discus·s.: 

" ••• the medical, financial, credtt or 
employment history of a particular per-
son or corporation, or matters- leading 
to the appointment; employment, pro- _ 
motion, demotion, discipl:m.e, suspen-
sion, dismissal or removal of a parti-
cular person or corporat:i:on, •• " 1§100 
l1.J Cf lJ • 

It would appear that discussions of per:eormanee eould have 
been di-scussed during executive sessions, 11:oreover; under 
§101 (2) of th.e Open Meetings Law, minutes of executive 
session must be compile8 only when action is- taken during 
an executive session. Therefore; if a pullli:e body merely 
discusses but takes no action, minutes- of an executi:ve 
session need not be compiled. In addition, minutes of 
executive session are available in accordance with the 
provisions of the Freed.om of Information Law. Therefore., 
it is possible that some minutes or other -rec0;1tds of meet
ings might be accessinle or deniable, dependi'ng upon their 
contents. 

I hope that I have been of some assi,stance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: John R. Vi9neau 

Since-rely, 

~ £,f/\1, 
Robert J. F~eem~ 
Executive Director ' 
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The ensuin<J advisory opinion is based solely upon the facts 
presented 1.n your correspondence. 

Dear Mr. Scotti: 

I have received your letter of April 8 and appre
ciate your kind words. Please accept my apologies for the 
delay in response. 

You have requested-an advisory opinion with respect 
to a denial of your request for records reflective of the 
"current salary and years of service to the College for the 
College Faculty/Staff and Administration". 

In my opinion, the information in which you are 
interested is available. 

First, it is noted that, as a general rule, an agency, 
such as Mohawk Valley Community College, is not. required to 
create a record in response to a request [see Freedom of 
Information Law, §89(3)]. However, one of the exceptions 
to that rule is found in §87{3} (b} of the Law, which pro
vides that each agency shall maintain: 

"a record setting forth the name, 
public office address, title and 
salary of every officer or employ-
ee of the agency ••• 11 

· 
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Under the provision quoted above, it is clear that each 
agency must create and maintain on an ongoing basis a 
record reflective of the names, public office addresses, 
titles and salaries of all employees. 

Although a separate record would not be required to 
be created with respect to administrative and faculty/staff 
positions, a review of the payroll records would provide 
you with the payroll information in which you are interested. 

If there is no list indicating the number of years 
of service of employees, the College would not have.to 
create such a list on your behalf. Nevertheless, if the 
information appears in other records, I believe that it 
would be available from those records. Further, a review 
of various payroll records, to the extent that they exist, 
would likely provide an indication of years of service. 

Lastly, it is noted :that the initial letter of denial 
dated March 9 by. George H. Robertson, President of the College, 
indicated that the records in question could be withheld 
under §87(2) (c) of the Freedom of Information Law, which 
provides that an agency may withhold records when disclosure 
would "impair present or imminent contract awards or collec
tive bargaining negotiations". In this regard, the state's 
highest court, the Court of Appeals, held that salary data 
and fringe benefit information regarding teachers and admin
istrators in a number of school districts was available, 
notwithstanding a contention that the records could be 
withheld under §87(2) {c) [see Doolan v. BOCES, 48 NY 2d 341 
(1979)]. In view of the court of Appeals' decision, I do 
not believe that the basis for withholding offered by Mr. 
Robertson could be justified. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

cc: Mr. Robertson 

Sincerely, 

&,t~,fH.L · · 
Robert J. Freeman --------
Executive Director 
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Stephen A. Bazan 
Water Commissioner 
316 Grand Street 
Amsterdam, NY 12010 

The ensuin 
presente in your correspondence. 

Dear Mr. Bazan: 

I have received your letter of April 9, which again 
concerns your request, as Water Commissioner, for records in 
possession of the President of the Board of Water Commis
sioners of the City of Amsterdam. 

According to your letter, you have made several 
efforts to gain access to a list of unmetered commercial 
property users of water in the City of Amsterdam. However, 
the President of the Commission, Mrs. Theresa Purtell, 
stated that she would: 

" ••• not release the list to you until 
it has been checked against the tax 
roll for accuracy by the office staff, 
consulting with Mr. Dybowski, who, 
because of his position was physically 
able to check each property against the 
survey which he recently completed". 

In this regard, I feel that I must briefly reiterate the 
contentions expressed in my letter to you of April 7, and 
advise that the records in which you are interested are in 
my view available to you as water commissioner and to any 
person under the Freedom of Information Law . 
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First, unless I am unaware of a special provision in 
the by-laws of .the Water Commission or the legislation that 
created it, the· President of the Commission does not likely 
have any greater power or authority to any other commissioner. 
In short, I would conjecture that if the commissioners have 
but one vote, all commissioners enjoy equal authority with 
respect to the performance of the duties of the Commission. 

Second, even though the list may not be completed, 
it is nonetheless a "record" as defined by §86(4) of the 
Freedom of Information Law. As such, the only question 
that arises involves the extent, if any, to which the rec
ords sought fall within one or more of the grounds for denial 
appearing in §87(2) (al through (h) of the Law. 

Third, from my perspective, §87(2) (g) of the Law, 
which directs that statistical or factual tabulations or 
data found within inter-agency or intra-agency materials be 
made available, is applicable under the circumstances. As 
I understand the situation, the records in question consist 
solely of what may be characterized as statistical or fac
tual data, whether or not it has been checked for accuracy. 

Fourth, in similar instances, it has been suggested 
that if records could not be considered "final 11 that they 
be marked as "non-final", "draft", or "subject to change", 
for instance. By so doing, the public, and in this case, you, 
as a commissioner, could become familiar with the records, 
but at the same time the Board would be given a measure of 
protection. 

Lastly, it is reiterated that, based upon your let
ter and our conversations, you have requested the records in 
question in the performance of your duties as a commissioner. 
Consequently, it would appear that you are seeking the in
formation based upon a need to know in order to carry out 
your official duties. As indicated at the beginning of 
this opinion, I cannot envision how one commissioner has a 
greater need to know than any other or a greater right of 
access to records necessary for review in the performance 
of a commissioner's official duties • 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

Sincerely, 

RJF:ss 

cc: Theresa Purtell 
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Mr. Steven Lashway 
Box 149 
78 B1702 
Attica, NY 14011 

April 29, 1981 

The ensuing advisory opinion is based s,olelx upon the facts 
presented in your correspondence. 

Dear Mr. Lashway: 

I have received your letter of April 9. Please 
accept my apologies for the delay in response • 

According to your letter, you have unsuccessfully 
attempted to gain access to your "public health records". 
However, Dr. Ian Loudan, Director of Health Services of the 
Department of Correctional Services, denied your request. 
In addition, you requested the "master index" of the De
partment, but you were informed that it would cost five 
dollars under the Freedom of Information Law. You,have 
asked whether you can obtain the index free of charge. 

I would like to offer the following observations with 
respect to your questions. 

First, it is noted that the Freedom of Information 
Law is based upon a presumption of access •. Stated differ
ently, all records of an agency, such as the .Department of 
Correctional Services, are available, except·those records 
or portions thereof that fall within one or more grounds 
for denial appearing in §87(2)(a) through (h). 

Most relevant under the circumstances is §87(2} (g), 
which states that an agency may withhold records that: 
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"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
~r data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations ••• " 

It is noted that the language quoted above contains what in 
effect is a double negative. While inter-agency or intra
agency materials may be withheld, portions of such materials 
consisting of statistical or factual information, instructions 
to staff that affect the public or final agency policy or 
determinations must be made available. 

In the case of medical records, I believe that statis
tical or factual information, such as laboratory test re
sults, x-rays and similar information must be made available • 
However, records reflective of advice, recommendation, 
impression and the like, such as diagnostic or psychological 
opinions may justifiably be withheld. It is also noted 
that I have discussed the matter of access to medical rec
ords by inmates with various representatives of the Depart
ment of Correctional Services who concur with the interpre
tation expressed above. 

It is suggested that, under §5.20 of the regulations 
of the Department, you renew your request and direct it to 
the Facility Superintendent. If you are denied access, you 
may appeal to the Counsel, Department of Correctional 
Services, Building 2, State Office Building Campus, Albany, 
NY 12226. 

With respect to your request for a master index, the 
Freedom of Information Law permits an agency to charge a 
fee of up to twenty-five cents per photocopy. Consequently, 
if you want copies of records, an agency may requir~ you to 
pay the requisite fees. Further, there is no provision in 
the Freedom of Information Law concerning the waiver of fees • 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

~0-~ 
Robert J. Freeman 
Executive Director 
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Mr. Donald C, Hadley 
Managing Editor 
Finger Lakes Ti,ues 
218 Genesee Street 
Geneva, New York 14456 

The ensuin 
presente n your correspondence. 

Dear Mr, Hadley: 

As you are aware, I have received your correspondence 
in which you requestea an advisory opinion under the Preedom 
of Information Law, Please accept my apologies for the delay 
in response. 

You have contended that the policy of the Board of 
Educati~n of the South Seneca Central School District 
adopted under the Freedom of Information Law is out of 
date and that changes in the Law have effectively super
seded portions of the existing policy, and that a Memorandum 
of Understanding between the Superintendent of Schools and 
the high school principal, which has been denied, should be 
made available, 

Upon review of the correspondence, I concur with 
your contentions, 

With respect to the Memorandum of Understanding, the 
President of th.e Board of Education wrote that the Board's 
policy concerning the situation was adopted by the Board of 
Education in August of 1974, He wrote further that §1-b of 
the policy states that, 

"No staff personnel folders will be 
made available for public inspection, 
but infonnation will be prov.i:ded rela
ttve to salary, assignments: job des
cription and history of employment tn 
d!i;s-t;r,i-ct," 
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Based upon that policy-, the Memoranfium of Unders·tanding was 
denied, 

First, it is emphasized that the or:t9i:nal Freedom of 
Information Law enacteB i:n -1974 was s-u~tanti'ally, altered 
.by -means· ot a se:ri--es of amendments that ll-eeame effective on 
January 1, 1978. Undex the ori'ginal Law} ~:tgfits of access 
were granted only• w:tth respect to particular types of re
cords enumerated tn the Law as access.t!)le~ As such; if re
cords sought did not .conform to one or more. of the cate
gories of ~cce.s$'i'ble ,:-e..cord.s t an applicant hat'.\ no rights, 
Conversely; tlie- amended ·Freedom of Informati-on Law :ts based. 
upon a pre~ption of access~ Rather than li'Sti-ng cate
go.r±es of accessible records; . the current Law provides 
that all records of an agency, such as a school d±stri'Ct, 
are ava.:tlal:ile: e:xce.pt tlios-e records or port:tons· thereof that 
fall witMn one or more grounds for deni:-al appearing in 
§87 ~l tat th.rough tnl, 

Second, I do not believe that a "pol;tcy" ad.opted by 
an agency can have. the ef feet of null.tfying or supersedintJ 
a. statute enacted :Dy the State Legislature, such as the 
Freedom of Info,rmati·on Law, Therefore, in 1t1y -vi'-ew, to the 
extent that the pol.tcy of the Board 0f Educat±on confli'Cts 
w;tth or abridges rights of access granted l:iy the 'l1'reedom of 
Information Law, it is void. 

Third, from111y perspective~ the 11emoran~ of Unde.r
standing wouHl have been accessible under the ori-ginal 
Freedom of Inf<D,l'ltlati'On Law and :ts acces-s·rble under the 
current Law, Secti-on 88 (ll OH of the or±ginal Law granted 
acce.ss to1 

"those statements of poltcy and tnter
pretattonswhi:ch have been adopted l)y 
the agency ana any documents, -memol'.'anda, 
data, or other materials consti'tuting 
statistical or factual tabulat:f::ons wnieh 
led to the formulation thereof ••• '' 

Further, §88(lllhl of that statute providea acees-s to: 

•final determinations and dissenting 
opi.nions of 111embers of the. governi'ng 
body,, i::f any , of the agency. ~ , 11 
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In my view, the Memorandmn of Unders-tand±-ng could have been 
considered a statement of policy adopted oy the. agency or 
a final dete.rm±nati'on 1nade or rattfi:ed by· the governing body, 
th.e School Board, Therefore, I f>el.i:'eve tliat the record .tp. 
question would have been available under the or:tgtnal Law·, 

Vnder the current statute, -most relevant under the 
c:trC\l.lt,\stances :ts §87 (21 (gJ; which states that an agency 
may withhold records thatc · 

"are ±nter-agency or intra-agency 
materials, wh.tch are nots 

±, s-tat.istical or factual tabu-
lations or data, 

i:t, i·nstructions to staff that 
affect the publ±c1 or 

:ti'i. fi'nal agency policy or de-, 
term:t:nations,,." 

It is noted that the language quotea. a6ove contains what 
tn e£fect i:s a doulHe negative·~ Wlti'le i'nter-agency or intra~ 
agency materials 1I.1ay, be withheld, porti"Ons of such 1natel!ials· 
consisting of s--tatistical or factual b1formation't instruc
tions to s·taff that affect the publ.tc or final agency· poli'cy 
or determinat±ons 11tUst be made available. · 

In th;ts ,ease, tt appears that tlte Meltlorandwtt of Under
$tand±ng j,·s reflective of factual :tnformati'On that would be 
avatlalne untl.er §87 (2T (gl (iT, an ins-truct:t:on to s-taff that 
affects- .. the public that would be availal>le under §87 (21 
{gl (i:tl, and the final determination or poli'CY made by the 
School Board that would be avai·lable under §87 C2t (9l (iiiL 
Thex-efore, I believe that §87 (2} CgI directs that the record 
in questi'On :De made available, 

Fourth, it would appear that §1-6 of the Board~a 
policy ±s intended to protect the pri-vacy of personnel, 
In this l;egard, I would like to poi'nt out that a blanket 
exemption x-egard±n9 the materials· contained rn personnel 
folde,:s is tn -my view invalid, The Freedom of Information 
Law defines "record" in §86(4} to include, 



• 

Mr. Donald c. Hadley 
J\pril 29~ 1981 
Page -:4-

"any :tnformatton kept, he1a; f±letl. 1 
produced or reprodu-ced by:; w±tll or 
for an agency or the state legis
lature, in any physical form wfiat-, 
soever •• ," 

As such, any "record" in posses-si'On of the School Dts-t:rfet 
ts, ~l'.tjeot to risgh.tS' of access, 

)loreover, :tn terms of the priYa.cy of pufili'<::: employee!!, 
the courts have long held ±n essence th.at pu!5lise employees. 
enjoy a le.s-se.r ri'ght to privacy than the publi'C i'n general; 
for public entployees have a duty to »e more accountable than 
any, other group. In addition, the c011rts have found in brief 
that ;records ±·dent±f±able to pu15li'e ernployeeEt- that are rele
vant to the. perfomnance of their offi'Ci:al duti--es· are avail
able, for d±scloS11re in suen cases would const~tute a per~
m.:tss·i:hle rather t!lafl an· u~warranted i'r(Y'asi-qn""'of pe;r"~ct,nal pr±
vacy lsee e.g. ,~as,s-ell·.v.-.....Vil:lage B~ar·tt a,f~s-te."e.'$:.1 372 NY$' 
2cl 905 (l9J51-, "Gannett--.co: ,vt County;,'S;of· MG~E>e; 59 AD 2d 309 
(1977l, aff 'd 4! NY 2d 954 (1'97St, '-J«OnteS'''V)<State~ ~06 ~rs 
2d 66.4. (Court .of ~l_,ai~$, 1~7811~tefnmetz· v, :- :Saazlt~:t. E<lu
e_a.tian~~ast~e:tt..4es,. ..... ~P• Cty "'SUffollt Qty·,,._ NY~-lj-;,"'-Oct. · 
30, l § 0 t ; and, &e:ntaYa~·n~:tnr.-ce:. ,,v • , Vt 11:age,of <LI,~$'~ Sup, 
Ct., Wayne qty:.," Marc"fi 25, I 810'; In each: of th.e~Saies . 
cited above; the -coll.l"ts· granted• acces'S' to ce.,:rtai'tl aspects-
of records th.at were or m±ght have been placed withi'n 
parsonnel folders, ·Consequently·; i:t i's· clear that the 
~eJTe pl~cement of records within a personnel folfier Boes 
not ~emove th.em from the scope of ri:ghtS' of aeces-S'. On the. 
,contrary j, as t:nd.tcated by the courts, mnnerous· re.cords 
~dent±f .ta!He to "personnel" have been found to he acces-s±
ble under the ·Freedom of Information Law·, 

Fifth, I woulB like to offer several.additional 
con:u:nents- 1regarding the pol±cy adopted by the School Board, 

S·ect:t·on 1-a states that "no records· w±ll t:,e provi'decl 
pelrta~n±ng to ne9otiattons other tlian the 1,fi'nali,ze6 copi'ee; 
of negot±atecl contracts. u In this rega,rd; §'87 (2[Ccr of the. 
Freedom of Information Law states that an agency1nay• with
holg records or porti'ons- thereof th.ate 

":i::f disclosed would impair present 
or bnminent contract awards· o:r . 
collective bargaining negot.tattons'., , , " 



• 
Mr, Donald C, Hadley 
April 2,, 1981 
Page -s-

In view of the language quoted above, it is· clear that not 
all records, relati-ng to negotiatlons may l:>e w:tthhela.. 
Rathel:, only those records wn.±ch ±f di·s·closed wouHl "i'mpair" 
negoti-at.tons, may he witnneld. 

Section 1-c concerns the release of student records, 
Here, I would mere.ly· want to point out that acces-s to stu
dent re.cordis i's governed by the prov±S'±ons· of the fede,ral 
PaRJ.i'lY• Educational Right:s and Privacy Act (20 -use Sl232gL 

Section 3 of the pol.icy states thatc 

''lTJ he school may charge at the rate 
of $10 per hour for the ti'ffle that is 
involved by the school employee in 
locati-ng ana assemoly±ng the requesbid 
informati-on, The school may also , 
ohar,e. a fee of 25 cents per copy;,. 
when cop.tee of records are requi'reB," 

Whi.le S-87 (ll (bf (iiil of the Freedom of I-nfo:rmation Law per-
mits .an agency to chars;e up to twenty-fi>ve cents per photo~ 
copy,, the FreedORJ, of Information Law does not pern:,.tt the 
asses-$1nent of a fee for searching for records~ Further; 
§1401.8 of the regulati-ons promulgated ay- the Committee, 
which govern the procedural aspects· of the Law- and liave 
the force and effect of law, specifically• preclude the 
aa$essment of a search fee, 

The policy adopted ,by the Board is also lacking in 
other ar.eas, '.For example, there are no p,:-ovi·sions· regard
ing the designation of a records access off .icer -,or appeals 
officer, there ±s no statem~nt concerni'ng the hou;rs, dcurins 
which requests may be recetvedf and tlie,:e i'ft no reference 
to a denial of access. 

In s-hort, I believe that the Boartl should likely re
vtew i:ts .policy and amend it ±n accordance with the current 
Fre.edom of Information Law and tfte regulations of the com-. 
mittee, To ai-tl the School Board in complying with the 
Freedom of Infol!'lllation Law and the regulations,; copies- of 
the Law; the regulations and model regulations, as· well as
this opinion w.:i:11 oe transmitted to the Boaxd. I believe 
that th.e model regulations may be of sul:istantral help; f,o,:
an agency may follow the model and comply ~y essentially 
filling in the appropriate blank.S', 
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I hope that I have oeen of some ast:l'.i!ltance.. Should 
any further ques·t.tons ar±s·e, please feel free to contact 1Ue, 

RJF1jm 

cc c Dav±d L, o.res-ser 
Harold WeibezalU 
School :Board 

Sincerely{ 

~~~ 
Ro:Oert J, Freeman 
Executi-ve. Pi'rector ' 
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Everrett R. McDuffie 
77-A-5901 
Otisville Correctional Facility 
Post Office Box #8 
Otisville, New York 10963 

The ensuing advisory opinion is based solely upon the facts 
presented in your corres~ondence. 

Dear Mr. McDuffie: 

I have received your letter of April 24 in which 
you ~~quested various records under the Freedom of Informa
ticm· L.aw. 

Specifically, you explained that you are about to 
appear before the Board of Parole and that you are seeking 
records pertaining to you in possession of this Department. 
In addition, you indicated that you would like a master 
index of all records pertaining to you. 

It is noted at the outset that the Committee on 
Public Access to Records, which is housed in the Department 
of State, is charged with the responsibility of advising 
with respect to the Freedom of Information Law. The Com
mittee does not have possession of records in general, nor 
does it have possession of records pertaining to you. 

It is suggested that you renew your request in accor
dance with the regulations of the Department of Correctional 
Services. Section 5.20(a) of those regulations states that 
"a present inmate shall direct his request to the facility 
superintendent or his designee". Consequently, it is rec
ommended that you direct a request to your facility super
intendent. If you are denied access to the records, you may 
appeal to the Counsel, Department of Correctional Services, 
Agency Building #2, State Office Building Campus, Albany, 
NY 12226. 
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I would like to point out that the Freedom of Infor
mation Law requires that an applicant reasonably describe 
the records in which or she is interested [see Freedom of 
Information Law, §89(3)}. Consequently, rather than re
questing all records pertaining to you, I would advise that 
you attempt to narrow your request, reasonably describing 
the types or areas of records in which you are particularly 
interested. 

Lastly, with respect to your request for a "master 
index", it appears that you may be referring to the subject 
matter list required to be compiled under §87(3} (c} of the 
Freedom of Information Law. In this regard, the subject 
matter list is not an index that identifies every record 
in possession of an agency, but rather a listing by subject 
matter, in reasonable detail, indicating the categories of 
records in possession of an agency. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, regulations promulgated by the 
Committee which govern the procedural implementation of the 
Freedom of Information Law, an explanatory pamphlet that 
may be useful to you, and applicable portions of the regu
lations of the Department of Correctional Services. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

~<..f~ 
Robert J. Freeman 
Executive Director 
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Th.e ensuin! adyisor)S opinion is· based solely u pl!>n - tfie~a..~t.s 
presented ·n you~ ~oi-responden~e . 

Dear Ms . Knolle: 

I have received your letter of Apri l 8. Please 
accept my apologies for the delay i n response. 

Your inqui:ry concerns a denial of a request made 
under the Freedom of Information Law directed to the 
Spencerport Central School District . The denial involves 
a report on employee benefits for the proposed 1g81/1982 
budget . You have indicated, however, that during an open 
meeting of the Spencerport School Board that you attended, 
the employee benefi:t report was distrioute.d to s·c:ttool 
board members. Further, the Superintendent dis~ssed 
the employee benefit information with the Board while 
pres-ent±n9 it on an overhead projector. After the meet
ing, you were initially advised by t tt.e SUpertnte.rident 
th.at you would be given a copy of tfie reportr however; 
after sever al phone calls and a request -made under the Law; 
you were a.enied acces-s. 

I would like to offer the followi:ng obs~rvations 
with r espect to the :rs-sues you raiseci. 

First, it i·s noted tliat the F·ree.dom of Information 
Law is based upon a presumption of access·. Stated di'ffer
ently, all records- of an agency, such as· a s·cfiool disbr±ct; 
are available, e,ccept to the extent that reco,:.-ds· o-r por
tions thereof fall wi'tliin one or more grounds· for denial 
appea.r i ng in §87 (2) (a} tfirough (hf (s~e attached} • 
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Under the circumstances, it would appear that two 
grounds for denial may I:5e relevant, §§87 (2) (er and (g}. 
Section 87 (2) (cl: authorizes an agency to withhold records 
or portions thereof which "if disclosed would impair pre
sent or imminent contract awards or collecti,ve bargaining 
negotiations". In my view, the focal point of the language 
quoted above is the effect of disclosure. 'For example, if 
disclos-ure would indeed impair collective bargaining nego
tiations or the capacity of the school district to award 
a contract, records may be withheld to that extent. Based 
upon the facts you have presented in your letter, it is 
not clear whether collective bargaining negotiations are 
ongoing. However, the discussion of the employee benefit 
information for the proposed 1981/1982 budget by the Super
intendent with the Board at an open meeting would appear 
to indicate that collective bargaining negotiations were 
neither present nor imminent. Therefore, a claim of 
exemption under §87 (21 (c) would not, in my opinion, like.ly 
be applicable. 

Second, §87(21(g} states in relevant part that 
any agency may withhold records that: 

"are inter-agency or intra-agency 
materials wnich are not: 

i. statistical or factual tabu
lations or data, 

ii. instructions to staff that 
affect the public1 or 

111, final agency policy or de
terminations ••• " 

It is noted that the language quoted above contains what in 
effect is a dou:Dle negative. While inter-agency and intra
agency materials may oe withheld, portions of such materials 
consisting of statistical or factual information, instruc
tions to staff that affect the public or final agency policy 
or determ±nations,must be made available. To the extent 
that proposed employee benefits for the years.1981/1982 
would constitute "statistical or factual tabulation or data", 
this information is in my opinion accessiflle Jsee e.g., 
Dunlea V'i" GolSJRark, 54 AD 2d 446, aff 'd w/no opinion 43 
NY 2d 754 (197,)] . 
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Third, §89 (51 of the Law provides that: 

11 INJ othing in this article shall be 
construed to limit or abridge any 
otherwise available right of acces,s, 
at law or in equity of any party to 
;records." 

Stated differently, if rights of access, to records have 
been granted by other provisions of law or by means of 
judicial dete.rmination, nothing in the F·reedom of Infor
mation Law could serve to defeat those rights. In this 
regard, two sections of the Education Law may be -relevant. 
Section 1716 of the Education Law requires a Board of 
Education to "present at the annual meeting a detailed 
statement in writing of the amount of money which will 
be required for the ensuing year for school purposes, 
specifying the several purposes and. th.e amount for each." 
In addition, §2116 of the Education Law requires that 
any records~ :book.sand papers of any officer of a school 
district mus,t be made available for inspection and copy
ing by any qualified voter of the district. As such, it 
is possible that the report in question ~ight be accessiBle 
under the cited provisions of the Education Law. 

I hope that I have been of some ass·is,tance. Should 
.any further questions arise, please feel free to contact me. 

PPB:RJF :jm 

Enc. 

cc: Dr. James H. Faux 

Sincerely, 

ROBERT J, FREEMAN 
Executive Dir tor 

BY: Pamela Petrie Baldasaro 
Assistant to th.e Executive 
Director 
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April 30, 1981 

David _H. Kelsey 
President 

The ensuins advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Kelsey: 

As you are aware , I have received your letter of April 
13 . You have ·raised several questions regarding the imple
mentation of the Open Meetings and Freedom of Information 
Laws by the Akron Central School District Board of Education. 

First and likely most important is your contention 
that the members of the Board feel that they may convene an 
executive session " for just about any reason" if they believe 
that the business at hand concerns issues that would be best 
discussed by the Board acting alone. Your contention is 
based upon a pol icy adopted by the Board on January 31 , 
1974 , entitled "Executive Session at Regular Meetings" , 
which states that: 

"[A]ny Board member may call for an 
Executive Session when business involves 
personalities or issues that are best 
discussed by the Board acting alo·ne as 
a corpor ate body . No legislative action 
will be taken in executive session nor 
will any discussion be recorded in the 
minutes". 

It is emphasized that the statement of policy quoted 
above was adopt ed prior to the enactment of the Open Meet
ings Law . From my perspective, it is out of date and fails 
to reflect the obligations of the School Board under the 
Open Meetings Law. 
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In this regard, the Open Meetings Law provides that 
a public body may· enter into an executive session only to 
discuss matters specified in §100(1) (a) through (h) of the 
Law. If a topic of discussion does not fall within one or 
more among the eight items listed in §100(1), discussion 
must be held open to the public. In view of the foregoing, 
it is clear that a public body may not enter into an exec
utive session to discuss the subject matter of its choice. 

public 
before 
cally, 

In a related vein, it is also emphasized that a 
body must follow a procedure prescribed in the Law 
it may enter into an executive session. Specifi
the introductory language in §100(1) states that: 

"Upon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a 
public body may conduct an executive 
session for the below enumerated 
purposes only, provided, however, 
that no action by formal vote shall 
be taken to appropriate public 
moneys ••• " 

In view of the provision quoted above, it is clear that a 
public body must take three procedural steps during an open 
meeting before it may enter into an executive session. A 
motion to enter into an executive session must be made by 
a member of the Board during an open meeting; the motion 
must identify in general terms the subject or subjects to 
be considered; and the motion must be carried by a majority 
vote of the total membership of the Board. 

Second, with respect to a specific question that you 
raised, based upon the information.that you have provided, 
I would agree that a discussion of a minority report from 
members of an educational study council should not likely 
have been considered during an executive session. You 
wrote that the report likely dealt with "planning and 
advising on basic educational policy, curriculum review, 
and other matters related to the improvement of the Dis
trict's educational programs". You also wrote that "[O]ne 
of its more specific annual duties is to plan the yearly 
conference day for teachers". 
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Here, I would like to point out that although a dis
cussion of "teachers" might deal with "personnel" in general, 
that factor alone would not in my view justify an executive 
session. Perhaps the ground for executive session cited 
most often is §100(1) (f), which deals with "personnel", 
among other subjects. Although the scope of the cited 
provision as it appeared in the Open Meetings Law as orig
inally enacted in 1977 was unclear, I believe that an 
amendment to the cited provision that went into effect on 
October 1, 1979, specifies its scope. The cited provision 
states that a public body may enter into executive session 
to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation .•• " 
(emphasis added). 

In view of the language quoted above and the insertion of 
the word "particular" by means of an amendment, it is clear 
that a public body may not discuss in executive session 
matters that deal with personnel in general or matters on 
policy that indirectly or tangentially relates to "personnel". 

Third, you wrote that it is common practice for the 
Boal'.'d to enter into executive sessions to discuss grievances. 
Apparently, the School Board has justified those executive 
sessions on the basis of §100(1) (d), which permits an exec
utive session to discuss "proposed,.pending or current lit
igation". In my view, the term "litigation" involves a 
judicial contest, and I do not believe that the discussion 
of a grievance involves a judicial contest. As such, §100 
(1) (d) would not in my view be applicable as a basis for 
entry into an executive session. 

However, it is possible that §100(1) (f), which was 
quoted earlier, might be cited appropriately to discuss a 
grievance behind closed doors, if, for instance, thegrievance 
pertains to the employment history of a "particular person" 
or a matter leading to the discipline of a "particular 
person". If the grievance concerns personnel policy, it 
would appear that it must be discussed during an open meeting. 
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Fourth, you raised questions regarding an executive 
session held for-the purpose of discussing the District's 
transportation policy. In addition, you indicated that 
discussion might be held during a "scheduled executive 
session". 

In my view, based upon contentions expressed earlier, 
a discussion of the transportation policy would not consti
tute a ground for executive session. Further, as intimated 
ea~lier, in a technical sense, a public body can never 
schedule an executive session in advance. If a motion to 
enter into an executive session must be made during an 
open meeting and carried by a majority vote of the total 
membership, it cannot be known in advance whether a motion 
to enter into an executive session will indeed be carried. 

Fifth, you asked whether the Board must reflect in 
its minutes "the general area or areas of the subject or 
subjects to be considered" in a motion for entry into an 
executive session. To reiterate, §100(1) requires that a 
motion to enter into an executive session include such 
information. 

Sixth, you indicated that it is the policy of the 
District to refuse to provide copies of minutes on the 
ground that minutes are unapproved. In this regard, I 
direct your attention to §101(3) of the Open Meetings Law. 
In brief, the cited provision states that minutes of open 
meetings must be compiled and made available within two 
weeks of such meetings. The Committee anticipated that the 
direction provided by the cited provision might result in 
problems, for often public bodies do not meet within two 
weeks and therefore cannot approve minutes. Consequently, 
in a memorandum sent to all public bodies in the state 
{see attached), it was advised that minutes must be made 
available within the prescribed time limits and that if 
they have not been approved, they should be marked as such. 
By signifying that minutes are "unapproved", "draft", or 
"non-final" and making such minutes available, the public 
can learn generally what transpired at a meeting, and a 
public body is concurrently given a measure of protection. 

Moreover, unapproved minutes would be subject to 
rights of access granted by the Freedom of Information Law. 
"Record" is defined in §86(4) of the Freedom of Information 
Law to include: 
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" ••• any information kept, held, filed 
produced or reproduced by, with or 
for an agency or the state legislature, 
in any physical form whatsoever ••• " 

Consequently, as soon as a record exists, it is subject to 
rights of access granted by the Law. 

Seventh, you asked whether the District is in vio
lation of the Freedom of Information Law due to its failure 
to maintain a subject matter list. In response to your 
request for a subject matter list, you were informed that 
"all records of this School District are available to the 
public under the provisions of the Freedom of Information 
Law". I agree with your contention that such a statement 
would not be reflective of compliance with the Law. As a 
general rule, an agency is not required to create a record 
in response to a request. However, one of the exceptions 
to that rule is found in §87(3) (c), which requires that 
each agency shall maintain: 

"a reasonably detailed current list 
by subject matter, of all records in 
the possession of the agency, whether 
or not available under this article". 

Further, in my view, the subject matter list is intended to 
assist the public in determining the types of records main
tained by an agency, thereby assisting the public in des
cribing the records in which they may be interested. 

And eighth, you have raised questions regarding 
public participation at Board meetings. According to your 
letter, on October 28, 1980, the Board adopted a policy 
regarding public participation which states that: 

11 [V]isitors to regular and special 
meetings of the Board of Education 
shall be heard at the pleasure of 
the Board. Visitors, other than 
employee group representatives, 
may address the Board during the 
first half hour of any such meet
ing (8:00-8:30) without being on 
the agenda. (see attached "Regular 
Meeting Board of Education Akron 
Central School District October 
28, 1980 11

) 

I 
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As you are aware, the Open Meetings Law is silent with 
respect to public participation. Therefore, the Committee 
has advised that a public body need not permit public par
ticipation. However, it has also been advised that if a 
public body determines to permit public participation at 
meetings, that its policy must be reasonable and treat all 
members of the public in the same fashion. The policy 
quoted above states that any visitor may be heard "other 
than employee group representatives". In my view, such a 
policy would be unreasonable, for it singles out and essen
tially discriminates against a paiticular group. Stated 
differently, if members of the public in general are per
mitted to address the Board, representatives of employee 
groups should in my view be accorded the same opportunity. 

In order to aid the Board in complying with the 
Freedom of Information and Open Meetings Laws, copies of 
this opinion as well as the two statutes, regulations 
promulgated by the Committee, the memorandum regarding 
changes in the Open Meetings Law to which reference was 
made earlier, and an explanatory pamphlet will be sent 
to the Board. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Members of the School Board 

Enclosures 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Glen Curtis 

The ensu±n1· advisory opinion is based soie1x, upon the facts 
pre sented ·n your correspondenee . 

Dear Mr, Curtis: 

I have received your letter of April 19 and appre
ciate your interest in complying with the Open Meetings 
and Freedom of Information Laws. Your inquiry concerns 
the Board of Directors of the Dunkirk Hous ing Authority. 

Specifically, you wr~te that: 

"lT]he Board of the Authority has for 
years, met in 'Executive Sess:i:ont 
whenever necessary and only in the 
past year or so has the local medra 
(as well as certain members of the 
public) demanded access to the 
matters discussed during these ses
sions, For t he most part, the 
Board Chairman has denied these 
requests , citing the Freedom of· 
Information Act prohibits th.ere 
lease of the material," 

Further, you indicated that the l oca l news· media protests 
"th.e Board's meeting in closed 'workshop' sess ions or so
called 'working meetings'"• You also asked whether minutes 
of the workshop or working meetings should oe kept and 
whether an agency, such as the Dunkirk Housing Authority, 
is r equired to designate a records access officer • 
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I would like to offer the following observations 
with respect to your questions. 

First, it is emphasized that a public body cannot 
in my view meet in an executive session. Section 97(3) of 
the Law defines "executive session" to mean a portion of 
an open meeting during which the public may be excluded. 
Further, §100(1) prescribes a procedure that 1llUSt be 
followed by a public body before it can enter into an 
executive session. The cited provision states in rele
vant part that: 

"IU)pon a majority vote of its total 
membership, taken in an open -meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes· 
only, provided, however, that no action 
by formal vote shall be taken to appro
priate public moneys ••• " 

Based upon the language quoted above, it is clear that an 
executive session is not separate and distinct from an 
open meeting, but rather is a portion thereof, and that 
certain procedural steps must be taken during an open meet
ing before an executive session can be held. In addition, 
the ensuing paragraphs (a) through (h) specify and limit 
the areas of discussion that may be considered during an 
executive session. Consequently, a public body may not 
discuss the subject of its choice behind closed doors. 

Second, I concur with your contention that gather
ings characterized as "workshop sessions" or "working meet
ings" are subject to the provisions of the Open Meetings 
Law in all respects, It is noted that the courts have 
interpreted the definition of "meeting" expansively. The 
state's highest court, the Court of Appeals, held in 
Orange,County·.Publications v. ·Council· of the £itl &f 
Newburgn 160 AD 2a ~09, aff 'd 45 NY 2d 947 (1978 J that 
any gathering of a quorum of a public body is a "meeting" 
subject to the Open Meetings Law, whether or not there 
is an intent to take action, and regardless· of the manner 
in which a gathering may be characterized. Based upon 
th.e direction provided by the Court of Appeals and an 
amendment designed to confirm the Court's opinion Tsee §97 
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(1)], it has been suggested that phrases such as "work
shops", "work sessions", "agenda sessions", "planning 
sessions" should no longer be used, for each of those 
phrases is synonymous with the term "meeting". 

Third, with :respect to minutes, I direct your 
attention to §101 of the Open Meetings Law. In -brief, 
subdivision ClI proviaes the minimum requirements for 
the contents of 1ninutes. In the context of your ques
tion, if a public body engages in motions, proposals, 
resolutions, or if the public body takes action, each 
of those items 1m1st be referenced within 1ninutes, whether 
the gatherings auring which those activities are con
ducted are denominated as meetings or "work sessions", 
for example. 

Section 101(2) concerns 1ninutes of executive ses
sions. That provision states that a record of any action 
taken during an executive session must oe recorded in 
minutes. However, it is emphasized that if, for example, 
a public body merely deliberates behind closed doors, but 
takes no action, minutes need not be compiled. 

Assuming that minutes or any other records are 
created with respect to deliberations conducted behind 
closed doors, such records would in my view !Je subject 
to rights of access granted by the Freedom of Information 
Law. Section 86(4! of that Law defines "record" to in
clude: 

" ••• any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever •• ," 

Consequently, to the extent that records exist, they are 
subject to rights of access. 

Further, even though records or notes may be cre
ated with regard to discussions held during an executive 
session, that factor alone does not necessarily enable an 
agency to withhold the records • In short, §87 f2 J of the 
Law provides that all records are available, except those 
records or portions thereof that fall within one or 1nore 
of the grounds for denial appearing in paragraphs Ca} 
through (h) of the cited provision, Therefore, while 
records created with respect to executive sessions1night 
in some instances be withheld, in others they may, be re
quired to be availaole under the Freedom of Information 
Law. 
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Lastly, §87Cll of the Freedom of Information Law re
quires th.e Committee to promulgate regulati'Ons of a pro
cedural nature. In turn, each agency suJ5ject to the Law 
is required. to ad.opt regulations cons·istent with and no -more 
restrictive than those promulgated by the Committee, 

Section 1401.2(a) of the Connnittee's regulations 
requires in part that the: 

", •• governing body of a public cor
poration and the head of an executive 
agency or governing body of other 
agencies shall be responsible for 
insuring compliance with the regula
tions herein, and shall designate one 
or more persons as records access 
officer by name or by specific job 
title and business address, who shall 
have the duty of coordinating agency 
respons-e to public requests for access 
to records," 

In view of the foregoing, it is clear that each agency is 
required to desi'gnate a records access officer. 

In this instance, it is unclear whether the Dunkirk 
Housing Authority performs its duties under the aegis of 
the governing body of the City of Dunkirk. If that is so, 
the governing body would be required to designate one or 
more records access officers responsible for dealing with 
requests directed to the Housing Authority. If, however, 
the Housing Authority is independent, its Board of Directors 
would be required to designate one or -more records access 
officers. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, regulations promulgated by the 
Connnittee, the Open Meetings Law, which is attached to a 
memorandum that explains the amendments to the Law· that 
went into effect on October 1, 1979, and an explanatory 
pamphlet. 

I hope that I .have been of some assistance, Should 
any further questions arise; please feel free to contact me. 

RJF~jm 
Encs. 
cc: Dunkirk Housing Authority 

Sincerelyt 

l{~¥.itil---
Robert J, Freeman 
Executive. Director 
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Joseph G. Halloran, Director 
Syosset Public Library 
225 South Oyster Bay Road 
Syosset, New York 11791 

The ensuin<J advisory 012inion is based solely upon the facts 
12resented in your corresEondence. 

Dear Mr. Halloran: 

Thank you for your letter of April 10. I apologize 
for the delay in response. 

As the Director of the Syosset Public Library, you 
have been requested by the library trustee to seek advice 
from the Committee in two areas. Your first inquiry con
cerns access to an employer's copy of a W-2 form requested 
by a trustee or a citizen. The second inquiry deals with 
inspection of library personnel records by the trustees. 
Specifically, you asked whether a trustee, acting without 
a resolution of the Board, may inspect records that would 
not be available to the public under the Freedom of Informa
tion Law. 

I would like to offer the following observations 
with regard to the two issues that you have raised. 

It is noted at the outset that the F'reedom of Infor
mation Law is based upon a presumption of access. In brief, 
the Law states that all records in possession of an agency, 
such as a public library, are available, except to the 
extent that records or portions thereof fall within one or 
more categories of deniable information enumerated in 
§87(2) (a) through (h) of the Law (see attached). It is 
also emphasized that the Law is permissive. Stated differ
ently, while an agency may. withhold records falling within 
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one or more of the categories of deniable information, 
there is nothing in the Law that requires an agency to do 
so. Consequently, even though records might be deniable, 
there is no obligation on the part of an agency to withhold. 

With respect to the W-2 form, I believe that any 
identifiers such as.a social security number, the number of 
deductions claimed, the amount of deductions, net earnings, 
or an employee identification number might be withheld under 
the Freedom of Information Law. 

Most relevant under the circumstances is §87(2) (b), 
which provides that an agency may withhold records or por
tions thereof when disclosure would result in "an unwarranted 
invasion of personal privacy". 

In this regard, the Committee has advised and the 
courts have upheld the concept that records that.are relevant 
to the performance of the official duties of public employ
ees are available, for disclosure in such instances would 
result in a permissible as opposed to an unwarranted invasion 
of personal privacy [see e.g., Farrell v. Village Board of 
Trustees, 372 NYS 2d 905 (1975); Gannett co. v. county of 
Monroe, 59 AD 2d 309 (1977); Montes v. State, 406 NYS 2d 
664 (Court of Claims, 1978); Steinmetz v. Board of Education, 
East Moriches, Sup. Ct., Suffolk Cty., NYLJ, October 30, 
1980]. Conversely, it has been held that records that have 
no relevance to the performance of the official duties of 
public employees may be withheld on the ground that dis
closure would indeed result in an unwarranted invasion of 
personal privacy (see e.g., Matter of Wool, Sup. ct., 
Nassau Cty., NYLJ, Nov. 22, 1977)]. 

From my perspective, information in the nature of 
the items described earlier is irrelevant to the manner 
in which a public employee performs his or her official 
duties. However, the name, title, public office address 
and salary are in my view relevant to one's official duties 
and, therefore, would be available. In situations in which 
a single record is accessible and deniable in part, an 
agency may delete those portions that may be withheld and 
provide access to the remainder. 



• 

Joseph G. Halloran 
May 1, 1981 
Page -3-

You indicated that the Syosset Public Library main
tains a computer printout of annual earnings, which is 
available for inspection. In this regard, §87(3) (b) of the 
Law requires that each agency shall maintain: 

"a record setting forth the name, 
public office address, title and 
salary of every officer or employ
ee of the agency ••• " 

Therefore, it would appear that the library made available 
the payroll information that it is required to provide 
under the Freedom of Information Law. 

With respect to your second inquiry, there is little 
case law on the subject of library trustee's right of access 
to records that might not be available under the Freedom 
of Information Law. Consequently, I believe that an answer 
based upon reasonableness must be given. 

From my perspective, when a public officer seeks 
information while acting in his or her capacity as a public 
officer, that person should not be required to follow the 
procedures generally applicable to the public under the 
Freedom of Information Law. In such a situation, a member 
of a board, for example, would not be requesting information 
as a member of the public based upon his or her "right to 
know", but rather as a representative of government who has 
a need to know in order to carry out his or her official 
duties. 

Of course, it should be noted that there may be 
reasonable limitations that may be imposed upon public 
officers, such as library trustees, seeking information to 
perform their duties. In Gorton v. Dow, 54 Misc. 2d, 509 
(1967), the Nassau County Supreme Court held that a library 
trustee had an absolute right to investigate library 
record$; those rights, however, may be limited by means of 
reasonable regulations. In Gorton, supra., trustees were 
required to review files during regular business hours, and 
it was found that "[I]t is fundamental that the board of 
trustees has the right to adopt regulations .•• and as long as 
such regulations do not impede, binder or unduly delay an 
inspection of records by a trustee, they must be honored" 
id. at 512. 
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It is also noted that, for instance, some records 
may be exempted from disclosure by statutes that permit 
disclosure only under specified circumstances. In those 
situations, I do not believe that it would be appropriate 
to provide unrestricted access to records. However, as a 
general rule, when a public officer seeks information in 
the performance of his or her duties, I do not believe that 
it would be necessary or appropriate to require such an 
individual to "file forms", for instance, or follow formal
ized procedures generally applicable to the public. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

BY: 

PPB:RJF:ss 

Enclosure 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 
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Mr, Edgar Pauk 
Legal Services for the Elderly 
132 West 43rd Street, 3rd Floor 
New York, New York 10036 

May 4; 1981 

The ensuing advisory Gpinion is based solely upon th.a,f._a~ts 
presented in your correspondenca. 

Dear Mr. Pauk: 

I have received your letters of April 14 and April 
22 and the correspondence attached to them • 

You have indicated in your correspondence that you 
have been unsuccessful in obtaining from the New York 
State Employees' Retirement System (NYSERS}. an index of 
all legal opinions which refer to the phrase "normally due" 
as set forth in §90(b} of the Retirement and Social Secu
rity Law. In response to your request, the ·records access 
officer for the NYSERS informed you that the System does 
not have a listing of the material you have requested but 
rather has possession of a "card index t·ray system which 
lists opinions under the cited statute, 11 The drawers con
taining individual index cards of judicial decisions· are 
exclusively located in the Albany office of the NYSERS, Mr. 
Nailor of that office has advised you that·you may have 
access to the contents of that filing system and obtain 
copies of any decisions at a cost of twenty-five cents per 
page. 

Although the Committee does not have the authority 
to expedite your appeal, I would like to offer the following 
observations • 
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Generally, the Freedom of Information Law does not 
require an agency to o·reate a record in response to a re
quest. In relevant part, §89 (3} states that: 

11Nothing in this article shall be con-. 
strued to require any enti:·ty to prepare 
any record not possess-ed or maintai·ne(l 
by such entity except the ·records speci-
fi--ed in subdivision three of section 
eighty-seven and subdivision three of 
s-ect±on eighty-eight." 

In this regard, it appears that the NYSERS has compiled with 
the requirement ·. of the Law. Al though tlte Sys-tern does not 
have an index reflective of all le.gal i'ssues contained. in 
its legal opini,ons-, i-t has nevertheless offered to -make the 
index of thos-e QpinioQ.s·.available fo·r yo~r review and in-. 
spection., Further~ although §87(3) (c} of' the Freedom of 
Information Law·-requ1:res each agency to -maintain a reasonably 
detailed li·st, oy subject matter, of all of i·ts records, it 
is not in my view required to index the opinions to which 
you referred. In a situation similar to that which you 
described, it was held. that a subject -matter list is re
quired to make reference only to categories of records • 
Moreover, the Court specifically stated that the require
ments of §87(31 (cl do not impose an obligatic:,n upon,an . , 
agency to index its qpi~ons Isee--..D 'AlessandrG v-_ UnernpJ~~ 

-m.ent.,I.nsli$ance,Appea} Bo~d, 56 AD 2d 962 (1980I]. · · 

I regret that I cannot be of greater as·sistance. 
Should any further questions aris-e·/ please feel free to 
contact me. 

RJF:PPB1jm 

cc: Marvin Nailor 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

BY: Pamela Petri-e Baldasaro 
Assistant to the Executi'Ve 

Director 
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Almon M. Wood, Chairman 
Board of Assessors 
Town of Canisteo 
6 South Main Street 
Canisteo, New York 14823 

The ensuing advisery opinion is ·based s0lel;r; up(;).n t~e·".facts 
presented in·x~ur correspondence. 

Dear Mr. Wood: 

I have received your letter of April 17 and appre
ciate your interest in complying with the Freedom of Infor
mation Law. 

As Chairman of the Board of Assessors of the Town of 
Canisteo, you have raised a series of questions regarding 
records prepared in the process of the revaluation of real 
property. You have also asked what information you may re
lease to individuals other than the actual property owners 
before the tentative assessment roll is completed on or 
about June 1. 

I would like to offer several observations with re
spect to your inquiries. 

First~; in my view, you may release virtually any 
records in your possession concerning the revaluation pro
cess. It is noted in this regard that the 'Freedom of In
formation Law is permissive .. Stated differently, while the 
Law states that an agency may withhold certain records 
falling within the grounds for denial appearing in §87(2) 
{a) through (h}, there is no obligation to deny access 
imposed upon an agency • 
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Further, it is possible that most, if not all of the 
records that you described are available now under the Free
dom of Information Law to any person. 

In this regard, it is noted that §86(4J of the Law 
defines "record" to include: 

11 
••• any information kept, held, filed, 

produced or reproduced oy, with of for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements, 
examinations, memoranda, opinioni;;, 
folders, files, hooks, manuals, pam
phlets, forms, papers, designs, draw
ings, maps, photos, letters, microfilm, 
computer tapes or discs, rules, regula
tions or codes." 

In view of the definition quoted above, it is clear that 
any records, in your possession, whethe,r they are final, 
tentative or esti"lllates, for instance, constitute 11 ,records" 
su:Bject to rights of access granted By the Law • 

You made reference to data cards that indicate speci
fic inf9rmation regarding each parcel of land. Here it is 
noted that data cards found within a 0 kardex" sys,tem we:re 
found to be avai,lanle under the General Municipal Law some 
thirty years ago 1see"'Sears Roebuck & CG."V't Rsyt, Sup. Ct., 
Jefferson Cty., ,J,Q7 NY 2d 756 (Aug. 21, 19510 . Specifically, 
t:he court in"$,~ais found that the contents of the kardex 
system were available and stated that: 

"Each card, approximately nine oy seven 
inches (comprising the Kardex SystemJ; 
contains many printed items for inse,r
tion of the name of the owner, selling 
price of the property, mortgage,' if any; 
frontage, unit price, front foot value, 
details as to the main building, including 
type, construction, exterior, floors, 
heating, foundation, :basement, roofing, 
interior finish, lighting, in all, some 
eighty subdivisions, date when built or 
when remodeled, as well as details as 
to any1ninor Buildings. From date of 
i'nstallation of the Kardex system to 
the present time, it is admitted that 
the assessors placed thereon such inf or-. 
mation as they were able to obtain, 
either from the owners· or from others." 



• 

Almon M. Wood 
May 4, 1981 
Page -3-

In view of the foregoing, it is clear that the contents of 
the data cards that you described have long been available 
under §51 of the General Municipal Law. Moreover, §89(5} 
of the Freedom of Information Law states that nothing in 
the Freedom of Information Law shall be construed to limit 
or abridge rights of access granted oy other provisions of 
law or by means of judicial determination. Consequently, 
the data cards in my view remain availanle under the Freedom 
of Information Law. 

In a related vein, other cases rendered prior to 
the enactment of the Freedom of Information Law held that 
practically any recorcls created in the assessment process 
are available, ana. an appellate court found that pencil
marked data cards used by municipal assessors to reappraise 
real property were accessible, even though. the cards in 
that instance were prepared by a third party, a private 
contractor Isee,s,anehez v. Papo:a:t,as, 303 NYS 2d 711 (1969)]. 

Lastly, even though the figures that have been 
derived may consist only of estimates and may be s·ubject 
to change, it would appear that they may nonetheless :be 
available. Section 87 (2 r Cg) of the Freedom of Information 
Law states that an agency may withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual talJu
lations or clata1 

ii:. instructions to staff that 
affect the punlic1 or 

iii. final agency policy or de
terminations ••• " 

It is noted that the provision quoted al:>ove contai:ns what 
in effect is a double negative. While inter-agency and 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public ancl final 
agency policy or determinations must be made available • 
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Under the circumstances, the estimates and othe'.t" 
data that you have d.es"Cribed could be characterized as 
"intra-agency" materials. However, they would appear to 
consist of "statistical or factual tabulations or data" 
that would be available under §87 (2Y fgJ CiT of the Freedom 
of Information Law, 

If you see fit to do so, should estimates and similar 
non-final info,rmation oe made availaole: you might want to 
mark or otherwise signify on the :records that they are not 
final and subject to change. By so doing, the recipients 
of the information in question would know that the find
ings may be altered. 

I nope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

t~vii· ') . ~L_ 
Robert J. Freeman ··--...__ 
Executive Director 

RJF: jm 
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L. Edwards 

The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Edwards: 

As you are aware, your letter addressed to the 
Attorney General has been transmitted to the Committee on 
Public Access to Records, which is responsible for advising 
with respect to the New York Freedom of Information Law . 

You have raised a series of questions regarding 
rights of access to records in possession of the New York 
State Human Rights Commission . In all honesty, I am not 
an expert with respect to the procedures of the Human Rights 
Commission, but I would like to offer the following obser
vat :: :•ns. 

First you raised questions regarding a complainant's 
rights of access to "all" information in a complaint file in 
possession of the Commission . 

In this regard, I would like to point out initially 
that the Freedom of Information Law is base<l upon a presump
tion of access. Stated differently , all records of an 
agency, such as the Human Rights Commission, are available, 
except those recorrls or portions thereof that fall within 
one or more grounds for denial appearing in §87(2)(a) 
through (h) of the Law. 

Second, you made specific reference to rights of 
access to administrative directives to attorneys, hearing 
examiners and appeal boards. I assume that you are referring 
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to directives of a general nature sent to all attorneys, 
hearing examiners and appeal boards, rather than those sent 
to single individuals working on particular cases. If my 
assumption is accurate, I believe that the directives 
would be available. I direct your attention to §87(2) (g) 
of the Freedom of Information Law, which states that an 
agency may withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

iii. final agency policy or 
determinations .•• " 

It is important to note that the language quoted above con
tains what in effect is a double negative. While inter
agency or intra-agency materials may be withheld, portions 
of such materials consisting of statistical or factual 
information, instructions to staff that affect the public, 
or final agency policy or determinations must be made 
available. 

Under the circumstances, the communications to which 
you referred would constitute "intra-agency" materials. 
However, I believe that they would consist of instructions 
to staff that affect the public that would be available 
under §87(2) (g) (ii) and that such directives would be re
flective of the policy of the agency that would be available 
under §87(2) (g) (iii). 

Third, you raised questions concerning a complain
ant's rights to gain access to communications between the 
Human Rights Commission and respondents in a case. Here I 
direct your attention to two provisions. Section 297(8) 
of the Executive Law states that: 
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"{N]o officer, agent or employee of 
the division shall make public with 
respect to a particular person with
out his consent information from 
reports obtained by the division 
except as necessary to the conduct 
of a proceeding under this section". 

Based upon the provision quoted above, it would appear that 
the communications to which you made reference might not be 
available, unless they are necessary to the conduct of a 
proceeding. However, §465.6(c) of the regulations promul
gated by the Division of Human Rights states that: 

"[T]he complainant shall have an 
opportunity to rebut evidence sub
mitted by or obtained from the 
respondent before any determin
ation dismissing a complaint for 
no probable cause is made by the 
regional director". 

Fourth, you questioned rights of access to records 
before and after the final disposition has been made in a 
case. Without being familiar with the contents of a file, 
I could not conjecture with respect to rights of access. 
However, as a general rule, the grounds for denial appear
ing in the Freedom of Information Law are based largely 
upon potentially harmful effects of disclosure. For in
stance, one of the grounds for denial permits an agency to 
withhold records when disclosure would result in "an un
warranted invasion of personal privacy" [see Freedom of 
Information Law, §87(2) (b)]. It is possible that the 
disclosure of records identifying a potential witness, 
for example, might justifiably be withheld prior to a 
hearing due to privacy considerations. However, if the 
witness appears during a hearing in the presence of a 
complainant, disclosure would not likely constitute an 
unwarranted invasion of personal privacy. 

Fifth, in the case of a transcript of a public 
hearing, if indeed a hearing was open to the public, it 
would be difficult to envision a ground for denial. Con
sequently, in such a situation, I believe that a transcript, 
to the extent that it exists, would be available. 
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Sixth, in terms of procedure, §89(3) of the Freedom 
of Information Law requires that an applicant for records 
"reasonably describe" in writing the records in which he 
or she is interested. If the case in which you are 'involved 
is being processed by means of an appeal board in New York 
City, it is suggested that you direct your request to the 
New York City office. 

Seventh, with respect to fees, §87(1) (b) (iii) pro
vides that an agency may assess a fee of up to twenty-five 
cents per photocopy, unless a different fee is prescribed 
by another provision of law. 

Lastly, you asked for "all other information" con
cerning a complainant's rights to view documents other 
than those that you identified in your letter. 

I am unaware of any provisions other than those 
cited in the preceding paragraphs. However, I have en
closed the rules of practice adopted by the Division of 
Human Rights for your consideration. In addition, enclosed 
are copies of the Freedom of Information Law, regulations 
promulgated by the Committee which govern the procedural 
aspects of the Freedom of Information Law, and an explana
tory pamphlet that may be particularly useful to you, for 
it contains sample letters of request and appeal. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

cc: Office of Counsel 
Division of Human Rights 

Sincerely, 

~J.~ 
Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Cole: 

I have received your letter of April 15. Thank you 
for sending a copy of the decision of the Washington County 
Supreme Court upholding your right of access to a copy of 
restrictions on your visitation privileges. 

You have indicated that although the judgment re
quires that you receive a copy of restrictions, you received 
a Xerox copy containing one sentence, which you feel is 
inadequate in terms of an explanation of why restrictions 
were imposed. You wrote that the record given to you does 
not in your view fully comply with the court order. 

As indicated in our letter of April, the Committee 
does not have any authority to investigate. However, I am 
enclosing for your review a copy of §5.50 of the regulations 
promulgated by the Department of Corrections, which allows 
an inmate to challenge the accuracy or completeness of 
information contained in the correctional supervision history 
portion of his or her records. If you believe that the 
information you received in accordance with the court 
order is not complete, you might want to consider the 
procedure available in this section. 
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It is also noted that the Freedom of Information 
Law does not generally require an agency to create a record 
in response to a request [see §89(3)]. Consequently, if, 
for example, there is no record in which the rationale for 
the restrictions exist, the Freedom of Information Law 
would not require that such a record be created on your 
behalf. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

BY: 

PPB:RJF:ss 

Enclosure 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Oak: 

I have received your letter of April 20 in which you 
requested an advisory opinion under the Freedom of Informa
tion Law. 

According to your letter, on April 6, you pled 
guilty to a misdemeanor in a town justice court. You indi
cated that you removed some items from a friend's home and, 
in order to make restitution, repaid the complainant and 
her insurance company $100 each. Additionally, you claim 
to have signed a promissory note under coercive conditions 
payable to the complainant's insurance company under which you 
were obligated to reimburse the insurance company in the 
amount of $595. However, you believe that the value of the 
items you removed did not exceed $200. You have asked 
whether you are entitled to a list of the claimed items 
from the insurance company under the Freedom of Information 
Law. 

I would like to make the following observations 
in regard to your situation. 

First, the Freedom of Information Law is applicable 
only to agencies of government [see attached, Freedom of 
Information Law, S86(3)]. Since information that you seek 
is apparently in possession of an insurance company, the 
Freedom of Information Law is not applicable. 
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Second, it is possible that court records indicate a 
monetary amount in regard to the items you removed. Under 
§2019-a of the Uniform Justice Court Act, you may request a 
justice court to make available virtually all records con
cerning the proceeding in which you were involved. 

Third, if you believe that you have received unfair 
or inappropriate treatment from the insurance company in
volved in repayment of the claim, perhaps you should contact 
the Consumer Services Division of the New York State Depart
ment of Insurance, which is located at the following address: 

Consumer Services Division 
New York State Insurance Department 
Empire State Plaza 
Agency Building 1 
Albany, New York 12223 

Fourth, you have requested the Committee to advise 
you as to your recourse in the matter of the promissory note. 
Since the Committee's jurisdiction is limited to rendering 
advice under the Freedom of Information Law and the Open 
Meetings Law, it is suggested that you might want to contact 
an attorney in the matter. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

BY: 

PPB:RJF:ss 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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Mr. Raymond Bonazzo 
80-A-502 
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' 
'l'ae •. ensuinW · advrsory opinion is based solely'--UfHm,, th.e,fast.s 
Eresent.ed ··. in your correspondence. 

Dear Mr. Bonazzo: 

I have recently received the package of corres
pondence that you sent to the Committee. 

You have asked, in short, whether there is a time 
limit during which the person designated to rencier appeals 
under the Freedom of Information Law must respond to 
appeals. You have indicated further that more than a 
month has transpired since you transmitted you appeal to 
the County Attorney. 

First, as I have indicated to you in previous 
correspondence, the Committee has only the authority to 
advise. It has no power to compel an agency to comply 
with the Freedom of Information Law. 

Second, with respect to the time limit for response 
to appeals, §89(4} (a) of the Freedom of Information Law 
states in relevant part that: 

"l.A]ny person denied access to a record 
may within thirty days appeal in writ
ing such denial to the head, chief ex
ecutive or governing body of the entity; 
or the person therefor designated by 
such head, chief executive, or governing 
body, who shall within seven business 
days of the receipt of such appeal fully 



Mr. Raymond Bonazzo 
May 5, 1981 
Page -2-

explain in writing to the person re
questing the record the reasons for 
further denial, or provide access to 
the record sought." 

Third, a recent judicial decision dealt with the 
requ¼rements i'lnposed upon agencies by §89(4I(a) of the 
Freedom of Information Law. In a situation in which a 
determ.tnation on appeal was not rendered within seven 
business days of the receipt of an appeal, a question 
arose concerning whether the appellant had exhausted 
his administrative remedies. In determining the issue, 
the court found that: 

" ••• the petitioner in this case ex
hausted his administrative remedies 
when he appealed to the Deputy Com
mi,ss±oner of Legal Matters. If the 
court found otherwise, an agency could 
totally frustrate a request for infor
mation by merely refusing to designate 
a person within an agency to consider 
appeals or by requiring 111any appeals 
before many persons or entitites 
within the agency before a person 
could be said to have exhauste<t ~~~/. 
his administrative remedies" 04:atte:r 
of Fl.eld, Sup. Ct. , NY County, NYLJ, 
April O, 1981). 

Consequently, if you have exhausted your administrative 
remedies, it would appear that you have the capacity to 
initiate a judicial challenge to a denial of access under 
Article 78 of the Civil Practive Law and Rules. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: Samuel Yasgur 

Sincerely, 

,~tcs.~ 
Robert J. Fr~eman 
Executive Director 
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The ensuine:; aa.v.i:sory opinion is based solel;y,UJ?:Gn', the,,faG-ts 
presented· . .1.n y:ou:r eorrespondence. 

Dear Mr. Bonazzo: 

I have recently received the package of corres
pondence that you sent to the Committee. 

You have asked, in short, whether there is a time 
limit during which the person designated to render appeals 
under the Freedom of Information Law must respond to 
appeals. You have indicated further that more tlian a 
month has transpired since you transmitted you appeal to 
the County Attorney. 

First, as I have indicated to you in previous 
correspondence, the Committee has only the authority to 
advise. It has no power to compel an agency to comply 
with the Freedom of Information Law. 

Second, with respect to the time limit for response 
to appeals, §89(4) (a) of the Freedom of Information Law 
states in relevant part that: 

"IA] ny person denied access to a ·record 
may within thirty days appeal in writ
ing such denial to the head, chief ex
ecutive or governing body of the entity; 
or the person therefor designated by 
such head, chief executive, or governing 
body, who shall within seven business 
days oz the receipt of such appeal fully 
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explain in writing to the person re
questing the record the reasons for 
further denial, or provide access to 
the record sought." 

Third, a recent judicial decision dealt with the 
requ±:rements ilnposed upon agencies by §89 (4I (a} of the 
Freedom of Information Law, In a situation in which a 
determination on appeal was not rendered within seven 
business days of the receipt of an appeal, a question 
arose concerning whether the appellant had exhausted 
his administrative remedies, In determining the issue, 
the court found that: 

" •• ,the petitioner in this case ex
hausted his administrative remedies 
when he appealed to the Deputy Com
missioner of Legal Matters. If the 
court found otherwise, an agency could 
totally frustrate a request for infor
mation by merely refusing to designate 
a person within an agency to consider 
appeals or by requiring many appeals 
before many persons or entitites 
within the agency before a person 
could be said to have exhausteq_ ~~J:;:/ 
his administrative remedies II O(att~r 
of···Fl..eyd, Sup. Ct., NY County, NYLJ,· 
April 10, 1981). 

Consequently, if you have exhausted your administrative 
remedies, it would appear that you have the capacity to 
initiate a judicial challenge to a denial of access· under 
Article 78 of the Civil Practive Law and Rules. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: Samuel Yasgur 

Sincerely, 

(~ttLtCS.~ 
Robert J. Fr~eman 
Executive Director 
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"' 

Robert J. Whalen 
School Board Trustee 

The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Whalen: 

I have received your letter of April 22 and appreciate 
your interest in complying with the Freedom o f Information 
Law. 

Acco rding to your letter, you are a member of a school 
board whi ch adopted a five dollar charge for school board 
minutes . Based upon your correspondence, it appears that 
the meetings are tape recorded but are never transcribed. In 
order to listen to and obtain a record of meetings, you have 
been required to pay a fee of five dollars. You have asked 
the Committee to advise you if this char ge is l egal. 

It i s emphasized at the outset that ' §l0l of the Open 
Meetings Law requires that minutes of meetings be compiled. 
Specifically, subdivision (1) of §101 states that: 

"[M]inutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or s ummary of all 
motions, proposals, resolutions and 
any other matter formally voted upon 
and the vote thereon." 

Moreover, §87(3) (a) of the Freedom of Information Law re
quires that each agency shall maintain: 
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" ••• a record of the final vote of each 
member in every agency proceeding in 
which the member votes ••• " 

As such, a public body in my view has an affirmative duty 
to create minutes and voting records with respect to its 
meetings. Further, a tape recording of an entire meeting 
would not in my opinion constitute minutes as envisioned by 
the Open Meetings Law. 

It is also noted that subdivision (3) of §101 of the 
Open Meetings Law states that minutes are available in 
accordance with the Freedom of Information Law and requires 
that minutes of open meetings be compiled and made available 
within two weeks of the date of such meetings. 

The Committee has recognized that in some instances 
a public body might not meet to approve or make official 
minutes within the periods of time specified in §101(3). 
However, it has consistently been advised that the minutes 
be made available within the prescribed time periods, but 
that they may be marked as "draft", "unofficial", or "non
final", for example. By so doing, the public has the capa
city to learn generally what transpired at a meeting and, 
concurrently, the members of the public body are given a 
measure of protection. 

Second, an agency, such as a school board, in my view 
has the duty to make its records available to any person at 
the location for public inspection designated by the public 
body, regardless of the status of any individual or group 
that might seek access to such records [see~, Burke v. 
Yudelson, 368 NYS 2d 779; aff'd 51 AD 2d 673, 378 NYS 3d 
165]. Therefore, minutes of school board meetings should 
be available to you upon request, regardless of your posi
tion as a member of the School Board. 

Third, you indicated that the School Board has 
established a fee of five dollars to review the tape record
ings of the meetings. Section 87(1) (b) (iii) of the Freedom 
of Information Law states in relevant part that: 



• 

Robert J. Whalen 
May 5, 1981 
Page -3-

"the fees for copies of records .•• 
shall not exceed twenty-five cents per 
photocopy not in excess of nine inches 
by fourteen inches, or the actual cost 
of reproducing any other record, except 
when a different fee is otherwise pre
scribed by law." 

Additionally, a governmental unit cannot charge an appli
cant under the Freedom of Information Law for inspection, 
search or research time expended in gathering the requested 
information. Specifically, §1401.8 of the regulations 
promulgated by the Committee states that no fee can be 
charged for the search, inspection, or certification of 
any records. 

It is noted that in a situation in which a copy of a 
tape recording was requested, the court held that personnel 
time and salaries would not be used as the basis for the 
assessment of a fee (see~, Zaleski v. Hicksville Union 
Free School District, Board of Education of Hicksville 
Union Free School, Sup. Ct., Nassau Cty., NYLJ, Dec. 27, 
1978). 

Lastly, as a member of the School Board, it is 
questionable in my view whether you should be required to 
follow the same procedures as members of the public under 
the Freedom of Information Law [see~, Gustin v. Joiner, 
406 NYS 2d 138 (1978)]. 

From my perspective, when a public officer seeks 
information while acting in his or her capacity as a public 
officer, that person should not be required to follow the 
procedures generally applicable to the public under the 
Freedom of Information Law. In such a situation, a member 
of a board, for example, would not be requesting information 
as a nember of the public based upon his or her "right to 
know", but rather as a representative of government who has 
a need to know in order to carry out his or her official 
duties. 

Of course, it should be noted that there may be 
reasonable limitations that may be imposed upon public 
officers • 
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For instance, some records may be exempted from 
disclosure by statutes that permit disclosure only under 
specified circumstances, ~.e., the federal Family Educa
tional Rights and Privacy Act, 20 u.s.c. §l232g). 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

BY: 

PPB:RJF:ss 

cc: School Board 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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The ensuinq advisory opinion is based solely upon the facts 
presented in vour correspondence. 

Dear Mr. Malman: 

I have received your letter of April 21 in which you 
requested an advisory opinion under the Freedom of Informa
tion Law. 

According to your letter, you recently requested 
records from the Town of Islip, but your application was 
denied "for the reason of 'confidential disclosure'". Based 
upon §89(4) (a) of the Public Officers Law, you transmitted 
an appeal to the Town Supervisor and the Town Board. How
ever, following your appeal, you received a letter from the 
Town Attorney, who wrote that "no appeal lies with the 
Town Supervisor and Town Board in matters respecting public 
information". Further, having discussed the matter with 
the Town Attorney, he told you that your appeal shoul d be 
directed to this office. You have contended that a deter
mination on appeal is not rendered by the Committee and 
you have asked what procedure you should follow. 

It is noted at the outset that I agree with yo ur 
contention. While S89(4) (a) of the Freedom of Information 
Law requires that copies of appeals and the determinations 
that follow be transmitted to the Committee, the Committee 
i tself does not make such determinations. In order to 
apprise town officials of t he procedure t o be followed, 
copies of this opinion will be transmitted to the Town 
Supervisor, the Town Attorney and the Town Board. 
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As you intimated, §89(4) (a) of the Freedom of Infor
mation Law describes the procedure by which a person denied 
access may appeal. Specifically, the cited provision states 
that: 

"[A]ny_person denied access to a record 
may within thirty days appeal in writing 
such denial to the head, chief execu
tive or governing body of the entity, 
or the person therefor designated by 
such head, chief executive, or govern
ing body, who shall within seven business 
days of the receipt of such appeal 
fully explain in writing to the person 
requesting the record the reasons for 
further denial, or provide access to the 
record sought. In addition, each agency 
shall immediately forward to the com
mittee on public access to records a 
copy of such appeal and the determina
tion thereon". 

In view of the foregoing, it is clear that a determination 
on appeal must be rendered by the head or governing body of 
an agency or the designee of the head or governing body. 

Further, according to the regulations promulgated 
by the Committee, which govern the procedural implementation 
of the Freedom of Information Law, "the governing body of a 
public corporation", such as a town, "shall be responsible 
for insuring compliance with the regulations ••• " [see 
attached regulations, §1401.2(a)]. In addition, §1401.7(a) 
of the regulations states that "the governing body of a 
public corporation ••• shall hear appeals or shall designate 
a person or body regarding a denial of access to records 
under the Freedom of Information Law". As such, it is 
clear that the Town Board is required to render determina
tions on appeal or designate a person or body to do so in 
its stead. 

As you are aware, a recent judicial decision dealt 
with the requirements imposed upon agencies by §89(4) (a) 
of the Freedom of Information Law., In a situation in which 
a determination on appeal was not rendered within seven 
business days of the receipt of an appeal, a question arose 
concerning whether the appellant had exhausted his admini
strative remedies. In determining the issue, the court 
found that: 
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" ••• the petitioner in this case exhausted 
his administrative remedies when he 
appealed to the Deputy Commissioner of 
Legal Matters. If the court found 
otherwise, an agency could totally 
frustrate a request for information 
by merely refusing to designate a per
son within an agency to consider appeals 
or by requiring many appeals before 
many personsor entities within the 
agency before a person could be said 
to have exhausted her/his administra
tive remedies" (Matter of Floyd, Sup. 
Ct., NY County, NYLJ, April 10, 1981) • 

Lastly, although I arn not familiar with the record 
or records that you requested, I believe that the reason 
for the initial denial, i.e., that there would be a 
"confidential disclosure", is insufficient. In this 

. regard, the Freedom of Information Law is based upon a 
presumption of access. Stated differently, all records of 
an agency are available, except those records or portions 
thereof that fall within one or more grounds for denial 
appearing in §87(2) (a) through (h). Further, a mere 
assertion of confidentiality without more is in my view 
inadequate as a basis for withholding. While there had 
been a line of cases concerning the so-called "governmental 
privilege", it appears that the Court of Appeals effectively 
abolished the privilege. Specifically, in the past, if an 
agency could demonstrate to a court that disclosure would, 
on balance, result in detriment to the public interest, the 
governmental privilege would have been successfully asserted 
[see e.g., Cirale v. 80 Pine Street CorForation, 35 NY 2d 
113 (1974)]. However, most recently, in Doolan v. BOCES, 
[48 NY 2d 341 (1979)], the Court of Appeals stated that 
rights of access to records are fixed by the Freedom of 
Information Law and apparently abolished the governmental 
privilege. Consequently, I do not believe that an asser
tion that records are "confidential" without more would 
constitute a sufficient basis for denying access to records. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosure 

cc: Town Board 
Town Supervisor 
Town Attorney 

Sincerely, 

DJrW{f(M-
Ro~:t J. F~eeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Assemblyman Bianchi: 

I have received your letter of May 1 and appreciate 
your interest in compliance with the Freedom of Informa
tion Law. 

Attached to your letter is correspondence from the 
editor of the Pennysaver News of Brookhaven concerning a 
fee sought to be imposed by the records access officer of 
the Long Island office of the Department of Transportation. 
Specifically, in response to a request for a memorandum in 
possession of the Department, Les Clarke of the Department 
wrote that the applicant would he required to include 
"payment of $15.00 to cover the minimum cost of extraction 
of data from our files" (emphasis added by Mr. Clarke). 

You have contended that the search fee of fifteen 
dollars "violates the letter and spirit of the Freedom of 
Information Law." 

I agree with your contention. 

First, §87(1} (b) (iii) of the Freedom of Information 
Law states that an agency may assess a fee of up to twenty
five cents per photocopy, unless a different fee is other
wise prescribed by law. Therefore, as a general rule, an 
agency cannot charge in excess of twenty-five cents per 
photocopy, except when another provision of law provides 
specific direction to the contrary. · 
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Second, I have reviewed the regulations promulgated 
by the Department of Transportation under the Freedom of 
Information Law on your behalf. In this regard, §l.4{b) 
of the regulations states in relevant part that "[T]here 
shall be no fee charged for the inspection of records and 
searching for records." Based upon the regulations cited 
above, it appears that there is no basis for the fee 
sought to be imposed by Mr. Clarke. 

And third, I have contacted Audrey Sternberg of the 
Department's Office of Counsel and informed her of the 
situation described in the correspondence. Ms. Sternberg 
agreed that no fee for searching for records may be imposed 
and stated that she would contact Mr. Clarke in an effort 
to remedy the situation. 

In view of the foregoing, I trust that Mr. Adams will 
be assessed an appropriate fee. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Charles Adams 
Les Clarke 
Audrey Sternberg 

Sincerely, 

~,-1,(~ 
Robert J. Freeman ---- -
Executive Director 
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New York State Department of Transportation 
New York State Office Building 
Hauppauge, New York 11787 

Dear Mr. Clarke: 

The ensuing advisory opinion has been prepared at 
the request of Charles s. Adams, editor of the-~enn;¥saver 
News of Brookhaven. 

According to the correspondence sent to this office 
by Mr. Adams, following his request directed to you as 
records access officer for the Long Island office of the 
Department of Transportation, you wrote that the applicant 
would be required to include "payment of $15.00 to cover 
the minimum cost of extraction of data from our files. 

In my opinion, your request for a search fee is in~ 
appropriate. 

First, §87{1) (bJ (iii) of the Freedom of Information 
Law (see attached} states that an agency may assess a fee 
of up to twenty-five cents per photocopy, Unless a differ
ent fee is otherwise prescribed oy law. Therefore, as a 
general rule, an agency cannot charge in excess of twenty
five cents per photocopy, except when another provision of 
law provides specific direction to the contrary. 

Second, I have reviewed the regulations promulgated 
by the Department of Transportation under the Freedom of 
Information Law. In this regard, ~l.4(b) of the regula
tions states in relevant part that "IT]here shall be no 
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fee charged for the i'nspection of records and searching 
for records." Based upon the regulations cited above, it 
appears that there is no basis for the fee that you re
quested. 

And third, I have contacted Audrey Sternberg of the 
Department's Office of Counsel and informed her of the 
situation des~ribed in the correspondence. Ms, Sternberg 
agreed that no fee for searching for records may be imposed, 

In view of the foregoing, it is hoped that requests 
for fees for searching for records will no longer be made, 
and that the fees imposed under the Freedom of Information 
Law will be restricted to the amount envisioned by that 
statute. 

I hope that I have been of some assistance. Should 
any questions arise, please feel free to contact me, 

RJF :jm 

Enc, 

cc: Charles Adams 

Sincerely, 

~;X -:r . .C ,/Wr--....__ 
Robert J, Freeman 
Executive Director 
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I 

advisor . o inion is based ~olel 
in your correspondence. 

Dear Mr. Loggins: 

I have received your letter of April 22 in which you 
raised questions regarding both the New York Freedom of 
Information Law and the federal Family Educationai Rights 
and Privacy Act. · 

Specifically, you have asked whether "a state •run 
community college can deny access to and copies of students 
records ••. 11 under the cited statutes when "a student de-- · 
faults on a government backed .loan". 

It is noted at the outset that the New York Freedom 
of Information Law is applicable t o entities o f state and 
local government in New York. Since community colleges 
are generally operated by counties, which are public corpor
ations, they are in my view subject to the Freedom of 
Information Law. 

The Family Educational Rights and Privacy Act, which 
·.· is commonly known as the "Buckley Amendment", is applicab.le 

·t o any educational agency or institution that participates 
in a program funded . by the United States Department ' of 
Education. Since a community college ·is ·governmental, · it 
is in all likelihood subject to the Buckley Amendment.· 

I • 
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In terms of rights of access, the Buckley Amendment 
provides that 11 ecflucation records" identifiable to an "elig
ible student",· such as yourself, are available to you, with 
certain exceptions. In this regard, I have enclosed a 
copy of the regulations promulgated under the Buckley Amend
ment, which define the terms quoted above and will provide 
you with an indication of the scope of rights of access. 
From my perspective, a default on the part of the student 
with regard to a government loan would not constitute a 
valid basis for withholding records that would not other
wise be available as of right under the Buckley Amendment. 

Lastly, it is noted that the Buckley Amendment does 
not require that an educational agency or institution make 
copies of records accessible for inspection under the Act. 
However, the New York Freedom of Information Law requires 
that copies of accessible records be made available upon 
payment of the requisite fees for photocopying. Consequently, 
when the Freedom of lnformation Law and the Buckley Amend
ment are read in conjunction with one another, l believe 
that.records available for inspection under the Buckley 
Amendment would become available for copying under the pro
visions of the New York Freedom of Information Law. 

I hope that 1 have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosure 

Sincerely, 

,t J ~J· 1 f ~. 
Ro\~}t J. Freeman 
Executive Director 
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Mr. Michael Borden, Jr. 
80 A 3841 
Box 445 1G25 
Fishkill, NY 12524 

The ensuin advisor opinion is based solel 
presente n your correspondence. 

Dear Mr. Borden: 

I have :received your letter of April 24 in which you 
requested an advisory·opinion under the Freedom of Informa
tion Law. 

According to your letter, you have attempted un~uo~ 
cessfully to gain access to records from the Orange County 
Jail and the Orange county Court. ~ou have indicated fur
ther that the records in which you are interested may b¢ 
necessary to a judicial proceeding in which you a.re in--. 
volved. 

I would like to offer several observations with 
respect to your inquiry. 

First, it is noted that the co.urts and court records 
fall outside the scope of the Freedom of I:ri.formation Law .. · 
Nevertheless, as a general rule, most court rec_o:r;-ds a.re 
available. Specifically, §255 of the .Judiciary Law stat~l!J 
that: 

"[A] clerk ·of a court must, upon 
request, and upon payment of, or offer 
.to pay, the fees allowed by law, or, 
if no fees are expressly allowed by 
law, fees at the rate allowed to a 
county clerk for a similar service, 
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dlligently search the files, papers, 
records, and dockets in his office; 
and·either make one or more tranh 
scipts or certificates of change 
therefrom, and certify to the 
correctness thereof, and to the 
search, or certify that a docu
ment or paper, of which the custody 
legally belongs to him, can not be 
found". 

In view of the foregoing, it is suggested that you ren~w 
your request for court records and direct it to the clerk 
of the appropriate court, citing §255 of the Judiciary Law. 

Second, since Orange County is an "a.gency" subject 
to the Freedom of Information Law, records of the County 
jail are also suhjEfot to rights of access granted by the 
Law. 

In this regard, it is noted that the Freedom of 
Information Law is based upon a presumption of access •. 
Stated differently, all records of an agency are accessible, 
except those records or portions thereof that fall within 
one or more of the grounds for denial appearing in §87(2) 
(a) through (h) of the Law. 

You did not specify the types of redords that you 
are seeking and,. as . a consequence, I cannot provide spe
cific advice regarding rights of. access to the records in· 
question. However,· it is suggested that you direct a 
request to the designated records access officer in whiqh 
you reasonably describe the records in which you are inter~ 
ested, providing as much information as possible.to assist 
County officials in locating the records in question. ! . 
have enclosed for your consideration copies of the Freedom 
of Information Law and an explanatory pamphlet on the 
subject which may be useful to you, .for it contains sample 
letters of request and appeal. 

Lastly, I believe that the County jfJ,il is required 
to maintain a record of commitments and discharges und~r 
§500-f of the Correction Law. The cited provision statas 
that: 
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"fE]ach keeper shall keep in a book to 
be provided at the expense of the county 
a da•ily record of the commitments and 
discharges of all prisoners delivered 
to his charge, which shall contain the 
date of entrance, name, offense, term 
of sentence, fine, age, sex, place of 
birth, color, social relations, educa
tion, secular and religious, for what 
and by whom committed, how and when 
discharged, trade or occupation, whether 
so employed when arrested, number of 
previous convictions. The book contain
ing such record shall be a public rec
ord, and shall be kept on file perman
ently in the office of the keeper". 

It is possible that,. .some of the information in which you 
are interested may be contained in the. commitment book. 
If that is the case, it is recommended that you request 
copies of those portions of the commitment book pertaining 
to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

Robert J. Freeman 
Executive Director 
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-'i'ae , e:R..suin~ -acivisory , C:lpinion is based ,s&:,la.ly , upon - t.he. facts 
, presented , 1A -ysur Go~respondence. 

Dear Mr. Cappelluzzo: 

I have received your letter dated April 14, which 
arrived at this office on May 6. 

According to your letter, some time ago~ you requested 
copies of "minutes and amount of money awarded" to you by 
the Workers' Compensation Board (case no. 07768733}. How
ever, as of the date of your correspondence, you had not 
yet receivea a respons e . 

I would like to offer the following observations 
regarding your inquiry. 

First, I believe that the records that you are seek• 
ing are available to you. 

With respect to the determination of your claim, §20 
o f the Workers' Compensation Law states in part that, after 
a claim has been determined and filed, "JI}mmedi.ately ajter 
such filing the chairman shall send to the parties a copy 
of the decision". 

Assuming that your request tor minutes involves the 
transcript of your hearing, it is my view that such a 
record must also be available. Specifically, §122 of the 
Workers' Compensation Law states thats 



• 

Frank Cappelluzzo 
May 8, 1981 
Page -2-

"IA] copy of the testimony, evidence 
and procedure of any investigation, or 
a particular part thereof, transcribed 
by a stenographer in the employ of the 
board and certified by such stenographer 
to be true and correct may be received 
in evidence with the same effect as if 
such stenographer were present and 
testifying to the facts so certified. 
A copy of ~uch transcript shall he 
furnished to any party upon payment of 
the fee for transcripts of similar 
minutes in the supreme court". 

Second, it appears that the time limits responding 
to your request have been exceeded. Section 89(3) of the 
Freedom of Information Law and §1401.5 of the Committee's 
regulations provide that an agency must respond to a request 
within five business days of the receipt of a request. The 
response can take one of three forms. It can grant access, 
deny access, and if so, the denial should be in writing 
stating the reasons, or the receipt of a request may be 
acknowledged in writing if more than five days is necessary 
to review or locate the records and determine rights of 
access. When the receipt of the request is acknowledged 
within five business days, the agency has ten additional 
days to grant or deny access. Further, if no response is 
given within five business days of receipt of a request 
or within ten days of the acknowledgment of the receipt of 
a request, the request is considered "constructively" denied 
Isee regulations, §1401.7(b)J. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that you may appeal 
to the head of the agency or whomever is designated to deter
mine appeals. That person or body has seven business ~ays 
from the receipt of an appeal to render a determination. In 
addition, copies of appeals and the determinations that fol
low must be sent to the Committee [see Freedom of Information 
Law, §89 (.4) (] )) • 
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Enclosed for your consideration are copies of the 
Freedom of Information Law, the regulati~ns and an explana
tory pamphlet that may be useful to you. 

Lastly, I have contacted the Workers' Compensation 
Board on your behalf. It is suggested that you renew your 
request by writing to, 

Ms, Diana Farrell 
Workers' Compensation Boarcl 
Room 4023 
2 World Trade Center 
New York, NY 10047 

I hope that I have been of some assistance. Shoula. 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

cc: Ms. Diana Farrell 

Sincerely, 

]!~_~L~ 
Executive Di-rector 

,, 
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Catherine M. Thorpe 
Village Clerk-Treasurer 
Village of Watkins Glen 
Municipal Offices 
303 Franklin Street 
Watkins Glen, NY 14891 

The ensuin~ advisory opinion is based.solely upon the facts 
presented l.n-your correspondence. 

Dear Ms. Thorpe: 

I have received your letter of April 10, which was 
forwarded to the Committee on Public Access to Records by 
the office of the State Comptroller on April 28. I apol
ogize for the delay in response. 

As the Village Clerk-Treasurer of Watkins Glen, you 
have asked whether a village assessor's field book is avail:.. 
able to the public under the Freedom of Information Law. 

In my opinion, the records in which you ara inter
ested are available under the Freedom of Information Law. 

First, it is emphasized that s 86 (4) (see attached) 
of the Law defines the term "record" broadly.to include: 

"any information kept, held, filed, · 
produced or reproduced by, with or. for 
an agency or the state legi,slature, in 
any physical form whatsoever including, 
but not limited to, reports, state-
ments, examinations, memoranda, opin-
ions, folders, files, books, manuals, 
pamphlets, forms, papers, designs, 
drawings, maps, photos, letters, 
microfilms, computer tapes or discs, 
rules, regulations or codes". 
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In view of the definition quoted above, it is clear that a.11 
records in posse~sion of an agency are subject to rights of 
access. 

Second, the Freedom of Information Law is based 
upon a presumption of access. All records of an agency, 
such as a village, are available, except to the extent that 
records or portions thereof fall within one or more grounds 
for denial enumerated in §87(2) (a) through (h) of the :t,aw. 
Based upon the facts as you described them, it does not 
appear that any of the grounds for denial could justifiably 
be cited. 

Under the circumstances, one of the grounds for 
denial, §87(2) (g), tends to bolster a contention that the 
records in question are available. The cited provision 
states that an agency may withhold records or portions 
thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determin
ations ••• " 

It is important to point out that the provision quoted 
above contains what in effect is a double negative. Al
though inter-agency or intra-agency materials may be with
held, portions of such materials consisting of statistical 
or factual tabulations or data, instructions to staff that 
affect the public, or final agepcy.policy or determinations 
must be made available. 

In this instance, it would appear that virtually all 
of the information generated by the Village of Watkins 
Glen with respect to the assessment process constitutes 
"statistical or factual" data that is accessible. 
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Third, even before the enactment o:e the Freedom of 
Information Law, the courts held under §51 of the General 
Municipal Law t:hat ·virtually all records developed in the 
assessment process are available [see e.g., Sears Roebuck 
Sc Co., v. Hoyt, 107 NYS 2d 756 . (1951); Sanchez v. Papontas, 
32 AD 2d 948 11969)]. In Sanchez, supra, the Appellate 
Division found that pencil-marked data cards used by muni
cipal assessors to reappraise real property are available 
to the public, even though the cards were prepared by a 
third party, a private contractor. 

Fourth, the Sanchez case is also cited in an opinion 
of Counsel of the State Board of Equalization and Assessment 
(SBEA), a copy of which is enclosed for your review. The 

SBEA opinion (4 cp. Counsel SBEA No. 25) states that an 
"assessors workbook" or "field book" is a public record 
which is available under the Freedom of Information Law, 
§51 of the ~neral Municipal Law and case law. 

Lastly, §89(5') of the Freedom of Information Law 
states that nothing in the Law shall be construed to limit 
or abrdige rights of ~ccess previously granted by means of 
statutory or decisional law. Since there is case law in
dicating that records analagous to those in which you are 
interested. are accessible, in my opinion, assessor's 11 field 
book" should be made available. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

. BY: 

PPB:RJF:ss 

Enclosures 

Sincerely, 

ROBERT J .. FRE:EMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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Mr. Charles Jones 
77-A-4097 
P.O, Box 8 
Otisville, NY 10963 

The ensuinSJ advissry opinion is based solely upsn-- the facts 
pres~n ted in· xour correspondence., 

Dear Mr. Jones: 

I have received your letter of April 30 in which you 
requested an advisory opinion under the Freedom of Infor
mation Law. 

Specifically, you have requested the proper address 
from which you can obtain a "Master Index" of records on 
individual inmates. Apparently, you made a similar re
quest to the Deputy Commissioner for Administrative Services, 
the records access officer for the Department of Corrections, 
who advised you that no such index exists, 

In this regard, I would like to offer the following 
observations. 

First, it appears that you may be confusing your re
quest for a "master index" with the subject matter list 
required to be compiled under §87(3) (c) of the Freedom of 
Information Law, The subject matter list is not an index 
which identifies every record pertaining to a particular 
inmate, but is rather a listing by subject matter, in reason
able detail, indicating the categories of records in posses
sion of an agency. 

Second, it is suggested that you renew your request 
in accordance with §5.20 of the regulations promulgated by 
the Department of Correctional Services (see attached}. 
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Section 5,20(aJ of those regulations states that "a present 
inmate shall direct his request to the facility superinten
dent or his designee". Consequently, it is recommended 
that you direct a request to your facility superintendent, 
If you are denied access to the records, you may appeal 
to the Counsel of the Department of Correctional Services, 
whose address is set forth in §5.20(cJ. 

Third, I would like to point out that the Freedom 
of Information Law requires that an applicant reasonably 
describe the records in which he or she is interested 
Isee Freedom of Information Law, §89(3J]~ Consequently, 
rather than requesting all records pertaining to you, I 
would advise that you attempt to narrow your request, reason
ably describing the types or areas of records in which you 
are particularly interested. 

Enclosed for your consideration are copies of the 
Freedom of Information Law; regulations promulgated by the 
Committee which govern the procedural implementation of 
the Freedom of Information Law, an explanatory pamphlet 
that may be useful to you, and applicable portions of the 
regulations of the Department of Correctional Services. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJFiPPB:jm 

Encs. 

Sincerely, 

ROBERT J, FREEMAN 
Executive Director 

BY: Pamela Petrie Baldasaro 
Assistant to the Executive 
Director 
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9:'~&X-~ nsuin~ ad\.tisory\ op:i:ni'Qn' , is ~a§~)a•.__;~o l,'ely up;on the fac::ts 
' pr'ekeRted, in your, corresponden(:e . 

Dear Ms. Green: 

I have received your letter of May 1 concerning the 
implementation of the Freedom of Information Law By the 
Village of Herk±mer. 

According to your letter , at a meeting of the Village 
Board of Trustees, a resident requested the job description 
and qualifications of a Village employee . In response, 
the Mayor informed those in attendance that such i nquiries 
would be "promptly answered" upon submis·sion of a written 
request directed to h im. Following the mee ting, you sent 
a request to the Mayor concerning the job description 
and qualifications of the Village Assessor . Sul:>sequently, 
you were informed by the Village Admini strator that your 
letter "was not an official request11 a nd that you would 
be required "to go to the Village office and fil l out a 
request form." 

You have raised questions concerning the procedure 
described above and r i ghts of access to the r ecord s in 
question, 

I would like to offer the following observations 
regarding your inqui ry. 

. 
First, although an agency, such as the Village of 

Herkimer, may use a form, the Committee has consistently 
a dvised that a failure to complete a form prescribed by 
an agency cannot constitute a valid basi s for denying 

.... 
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or delaying access to records, Section 89(3I of the Free
dom of Information Law states that an agency may require 
that a request be made in writing "reasonably describing" 
the records sought. Therefore, in my view, any request 
made in writing that reasonably describes the records 
sought should suffice. 

Second, in terms of procedure, §89(1} of the Free
dom of Information Law requires·the Committee to promul
gate regulations that govern the procedural aspects and 
implementation of the Law. In turn, s·a7 (lT of the I.aw 
requires each agency to adopt regulations consistent with 
and no more restrictive than those promulgated by the 
Committee. Further, the regulations require the Board of 
Trustees to designate one or more "records access officers" 
responsible for "coordinating" an agency's response to re
quests for records made under the Freedom of Information 
Law. 

Third, you mentioned delays in responses to re
quests, In this regard, the Freedom of Information Law 
and the regulations prescribes time limits for responses 
to requests. Specifically, §89(3J of the Freedom of In
formation Law and §1401,5 of the Committee's regulations 
provide that an agency must respond to a request within 
five business days of the receipt of a request. The re
sponse can take one of three forms. ·It can grant access, 
deny access, and if so, the denial should be in writing 
stating the reasons, or the receipt of a request may be 
acknowledged in writing if more than five days is necessary 
to review o~ locate the records and determine rights of 
access. When the receipt of the request is acknowledged 
within five business days, the agency has ten additional 
days to grant or deny access. Further; if no response 
is gi-ven within five business days of receipt of a re
quest or within ten days of the acknowledgment of the re
ceipt of a request, the request is considered "construc
tively11 denied Isee regulations; §1401.7(:brJ. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That persoh or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
{see Freedom of Information Law, §89 (4Y Caf] • 
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Fourth, with respect to rights of access, it is 
emphasized that the Freedom of Information Law is based 
upon a presumption of access. Stated differently, all 
records of an agency are available for inspection anc. 
copying, except tnose records or portions thereof that 
fall within one or -more grounds for denial appearing in 
§87{2l(a} th.rough (nI of the Law. 

rn my view, job descriptions of public employees 
are clearly availanle. Relevant is §87 {2} (gr which states 
that an agency may withhold records that: 

"are inter-agency or intra-agency 
-materials which are note · 

±, statistical or factual tabu
lations or data, 

11. instructions to staff that 
affect the public; or 

iii. final agency policy or de
terminations •. ," 

It is import.ant to point out that the language quoted above 
contains what in effect is a double .negative. While inter
agency or intra-agency -materials may be wi,thh.eld, portions 
of such 1naterials consisting of statistical or factual in
formation, instructions to staff that affect the public or 
final agency policy or determinations must be made available. 

Under the circumstances, a job description would be 
characterized as "intra-agency" material, However, I be
lieve that it is accessible, for it is reflective of factual 
information, the policy of an agency with regard tq the 
duties inherent in the position, and it might be considered 
as instructions to staff that affect the public. 

Lastly, with regard to the qualifications of the 
Assesso:r, it appears that you are interested in knowing 
whether the Assessor has taken and passec\ particular 
courses. In my view, if such records exist, they are 
available; even though they may pertain to a particular 
individual, 
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Section 87{2I CbY of the Freedom of Information Law 
states that an agency may withhold records when disclosure 
would result in "an unwarranted invasion of personal pri
vacy", However; the courts have generally found that pub
lic employees enjoy a lesser right to privacy th~n the 
public generally, for public employees are required to be 
more accountable than any other identifiable group. More
over, the Committee has advised and the courts have upheld 
the notion that records that are relevant to the performance 
o~ a public employee's official duties are available, ;fo:r 
disclosure ±n such cases would result in a permissible 
rather than an" U'.Qwarranted invas~on o~, P,erson~l privacy 
I see e.g., "Fa.rrel.1. vl, Villa e, ~Q~t:~,,Qf',,'l'rttst ~s, 372 NYS 
2d 905 {197 I1, ~~nnett,Co,,;,,v• Count~':&. , .•• ~~~$e«_;,~9 ~q, 2d 
309 {1977!, aff •a :rs NY 2d 9~4 (19TT,<iict:tt~'$)cY'f',s:i;.,;te, 
406 NYS 2d 664 (Court of Claims, +9Z8I, ancf,Ste~'nmetz 

,v--. BQars. ,of'-Ed~catiE:::>nz ,East Moriches I Sup. ct'".·, Suffolk 
Cty.,' NYLJ, October "3o, 1980] • Conversely, records per
taining to public employees that are irrelevant to the per
formance of their official duties may be withheld on the 
ground that disclosure would indee<::l t:e~ult: Jn ~n unwarranted 
invasion of personal privacy I see<MS(tt°e:t:~~'t WQ~l, Sup. Ct. , 
Nassau Cty., NYLJ, November 22, 19771. "" · ' · · < · 

From my perspective, records. indicating courses 
taken, whether a public•employee has successfully com
pleted such courses, and the expenditure of public monies 
:for the courses would be available, for such records are 
relevant to the performance of the duties of the public 
employees involved, Further, a recent decision dealing 
with a similar issue found that such records are accessi
ble, despite a contention 1:.hat tl:ley.,~.ere kept within 
personnel files Tsee Steimnetz, ,,su12~J ~ 

Enclosed for your consideration are copies of the 
Freedom of Information Law, the regulations and an explan
atory pamphlet that may be useful :to you. In addition, 
in order to aid the Village in fulfilling its responsi
bilities under the Freedom of Information Law, copies of 
the same materials, this opinion and morJ.el regulations 
will be sent to the Mayor. The model regulations may be 
used as a guide for uni ts of government, ,which may com
ply with the Committee.'s regulations b1 essentially 
filling in the appropriate blanks on the model, 
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I hope that I have been of some assistance. Should 
any further questions a,rise; please feel free to contact me. 

RJF: jm 

Encs, 

cc; Mayor Charles F, Patterson 

Sincerely~ 

~1.~ . 
. Robert J. Freeman 
Executive Director 
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Mr. William Randall 
78-A-1777 
Box 149 
Attica, NY 14011 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Randall: 

I have received your letter of May 2, in which you 
requested an advisory opinion under the Freedom of Informa
tion Law. 

According to your letter, on April 11, you appealed 
an initial denial of access to records by the State Board 
of Parole to Edward R. Hammock, Chairman of the Board. 
Copes of the appeal were sent to this office and to Mr. 
William K. Altschuller, Senior Attorney for the Board. 
Since more than seven business days have elapsed since 
the receipt of the appeal by the Board, you have asked 
whether the Committee would "follow up" or whether you 
may "go into Court on an Article 78 11

, 

First, as you are aware, the Committee on Public 
Access to Records has no authority to compel an agency 
to comply with the Freedom of Information Law1 on the 
contrary, the Committee has only the authority to advise. 
Nevertheless, a copy of this opinion will be sent to 
Chairman Hammock and Mr, Altschuller in an attempt to 
ensure compliance. 

Second, a recent judicial determination dealt with 
a similar situation. Specifically, in Matter of Floyd 
(Sup. Ct., NY Cty., :NYLJ, April 10, 19811, the court con-
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sidered a situation in which no determination on appeal 
had been rendered within seven business days of the re
ceipt of an appeal as required by §89(4f(a} of the Free-
dom of Information Law and found that the petitioner had 
exhausted his administrative remedies and could, therefore, 
initiate a proceeding under Article 78 of the Civil Practice 
Law and Rules, In so stating, it was held that: 

"II)f the court found otherwise, an 
agency could totally frustrate a re
quest for information by merely re
fusing to designate a person within 
an agency to consider appeals or by 
requiring many appeals before many 
person or entities within the agency 
before a person could be said to have 
exhausted her/his administrative reme
dies. Having exhausted his administra
tive remedies plaintiff nevertheless 
did not receive either the requested 
records or any explanation of any kind 
as required by the statute." 

Moreover, in Matter of Floyd, supra, it was concluded that: 

"IT]he court expresses no opinion on 
whether the requested documents fall 
within one of the exceptions to the 
statute requiring that access be pro
vided. The court finds only that a 
custodian~s failure to respond in 
accordance with the statutory command 
will be deemed a decision that peti
tioner is entitled to his request." 

Consequently, even though the court could not determine 
the merits of the request in terms of rights 0£ access, 
it noneth~less granted the request due to the agency'· s 
failure to respond in accordance with §·99 {4T Car of the 
Freedom of Information Law. I would likt to emphasize 
that the"~l:oyd decision has been appealed. .. ';::, 

I hope that I have been of some assistance. Should 
any further questions arise please feel free to contact me. 

RJF: jm 
cc: Edward R. Hammock 

Sincerely, 

~Hft(f,(;t~ 
Robert J. Freeman 
Executive Director 
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Karen S. Chanda-O'Neill 
Legal Division 
Banking Department 
Two World Trade Center 
New York, New York 10047 

May 13, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Chanda-O'Neill: 

Thank you for sending a copy of an appeal made under 
the Freedom of Information Law and Superintendent Siebert's 
determination thereon. You have asked for an advisory 
opinion regarding the determination . 

. In terms of background, the attorneys for ABC News 
requested records in possession of the Banking Department 
relative to cashers of checks licensed by the Department. 
The documents were requested _in order to prepare a docu
mentary for the "20/20" news program. In response to the 
request, several aspects of the check cashers' license 
application were withheld. Among those aspects of the 
applications that were withheld include, for instance, 
corporate financial information, the names of relatives 
who applied for a license, personal references, the pre
vious employment of officers, directors and.employees, 
parties having an intere·st in check cashing companies, 
the names of directors, shareholders and employees, and 
previous arrest records. 

In b~ief, two grounds for denial were cited as the 
bases for withholding. Specifically, some aspects of the 
information requested were withheld pursuant to §87(2) (f) 
of the Freedom of Information Law, which states that an 
agency may withhold records or portions thereof the dis
closure of which would "endanger the life or safety of any 
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person". The second ground for denial is §87(2) (b), which 
enables an agency to withhold records or portions thereof 
when disclosure would result in "an unwarranted invasion 
of personal privacy". 

I am generally in accord with the determination 
rendered by Superintendent Siebert, and I would like to 
offer the following observations. 

First, it is emphasized that an opinion of the 
Committee is advisory in nature. Consequently, the reci
pient of an opinion may accept or reject the advice rendered 
therein. 

Second, under the circumstances, is in my opinion 
possible that disclosure of certain items of t~e information 
requested if disclosed would "endanger the life or safety" 
of a person or persons. Specifically, if the amount of 
cash on hand, for example, kept by a licensed check casher 
is made known to the public, such information would represent 
a readily identifiable target of possible violent action 
taken against check cashers, such as robbery or theft. 
Similarly, it might jus,tifiably be contended that the dis
closure of corporate financial information as well as the 
identities of persons involved in the check cashing business 
would have the effect of posing a potential threat to the 
safety of such individuals. 

With respect to privacy, the standard found within 
§87(2) (b) of the Law is flexible and of necessity involves 
the making of subjective judgments. In some instances, two 
equally reasonable people might view a single record, and 
one might contend that disclosure would be offensive and 
therefore result in an unwarranted invasion of personal 
privacy. However, a second person might contend that dis
closure would be innocuous and therefore would constitute 
a permissible invasion of .personal privacy. 

It is noted also that §89(2) (b} of the Freedom of 
Information Law states that the Committee may: 
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" ... promulgate guidelines regarding 
-deletion of identifying details or 
withholding of records otherwise 
available under this article to 
prevent unwarranted invasions of 
personal privacy ... " 

The Committee has not promulgated such guidelines for three 
reasons. First, there are thousands of records in posses
sion of government in New York that contain information 
identifiable to particular individuals. Consequently, it 
would be all but impossible to promulgate guidelines regard
ing the deletion of identifying details with respect to 
such a volume of records. Second, as stated earlie~, often 
subjective judgments regarding the extent to which one's 
privacy might be invaded by means of disclosure must be 
made. As such, the Committee does not believe that, as a 
general rule, it can or should impose its subjective judg
ments regarding privacy upon others. And third, often 
agency personnel are in the best position to gauge the 
effects of disclosure of particular records, for they are 
most familiar with records that they maintain and, the 
clientele that they se~ve. In this instance, it would be 
inappropriate to conjecture as to the sufficiency of the 
claim by the Superintendent that disclosure would consti
tute an unwarranted invasion of personal privacy. There
fore, I could not disagree with the determination. 

Lastly, with regard to information regarding arrests 
and convictions of persons involved in licensed check cash
ing establishments, I believe .that records reflective of 
convictions must be made available. A record of a convic
tion is filed with the court of record and would be avail
able upon request under §255 of the Judiciary Law. However, 
in the case of an arrest that has not resulted in a con
viction, such records are often sealed under §160.50 of the 
Criminal Procedure Law.· From.my perspective, the intent 
of the cited provision is to protect the privacy of indi
viduals who have been arrested but not convicted ,in order 
that records related to an arrest do not adversely affect 
such individuals' capacity to gain employment, seek a 
license or engage in other aspects of society. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Rafael Pastor, Esq . 

Sincerely, 

Robert LT. Freeman 
Executive Director 
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· Tp.~~;,.~p,s,q,i~$;:,adv,tsar;t. ?1?,i,ni,0.n. is b!tr3t.i'.~1>lel:t: uppn tile<f~.ct,s 
i!pesent;~([ in "':'(Q~$', ~~1":t:~S]BQll,aence • . 

Dear Ms, Wagoner: 

I have received your letter-of May 6 and thank you 
for your interest in complying with the Freedom of Informa
tion Law. 

You have asked for a copy of .the latest regulations 
on public access to ~ecords, as well as a sample of the 
form used to request information. 

Enclosed for you:r consideration are regulations 
promulgated by the Committee, which govern the procedural 
aspects of the Freedom of Information Law, In turn, each 
agency, such as a village, is required under §87 (lf of the 
Freedom of Information Law to adopt regulations consistent 
with and no more restrictive than those promulgated by the 
Committee. In order to assist units of government in com
plytng with the regulations, model regulations have been 
developed., I have enclosed a copy of the model, whioh 
can be used by an agenc;:y to comply with the Committee's 
regulations by essentially filling in the appropriate blanks. 

With respect to the form used te make a request, 
the Committee has never prescribed a particular form upon 
which members of the public may request records, Pn the 
contrary, the Committee has advised that any request made 
in writing .that reasonably describes the records sought 
I see Freed.om of Information Law, §89 (3Y] should be suffi
cient, No form for a request has been developed because 
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of the time that it might take to make a request. For 
instance, if you request records that are located in Albany, 
you should not be required to write to Albany to request a 
form, have the agency here send it back to you, fill it 
out, and return it to the agency in Aloany, In short, such 
a proces13 would involve too much time and might delay the 
J?eceipt of records accessible under the Freedom of Informa
tion Law, Consequently, it ~s :i;e.tterated that any request 
made in writing that reasonably' descrioes the records re
quested by an applicant should be accepted. 

Lastly; enclosed for your consideration is an ex
planatory pamphlet concerning the Freedom of Information 
and Open Meetings Laws that may be useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel fl;'ee to contact me, 

RJF: jm 

Encs, 

Sincerely; 

' !¾-1,k__,,, 
Robert J. 4f:t"eeman 
Executive D:i::recto:t' 
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Harold D. Howarth, Manager 
Records Center Operations 
CBS Inc. 
51 West 52nd Street 
New York, New York 10019 

The ensuing advisory opinion is based soleli upon the facts 
presented in your correspondence. 

Dear Mr. Howarth: 

Your letter addressed to the New York State Education 
Department was forwarded to the Office of General Services, 
which in turn forwarded your letter to the Committee on 
Public Access to Records. The Committee is responsible for 
advising with respect to the New York Freedom of Information 
Law. 

You requested a copy of New York State records reten
tion requirements that. are applicable to records ~n posses
sion of the corporate sector. 

Although there are provi9'ions of law concerning records 
retention requirements that are applicable to agencies of 
both state and local government, there are, to the best of 
my knowledge, no similar legal requirements regarding the 
retention of records in possession of the corporate sector. 
Consequently, I believe that, as a general rule, a corpor
ation in New York may keep or dispose of records to the 
extent that it sees fit to do.so. further, although several 
other states have enacted statutes cohcerning access to 
personnel records by employees and the retention of those 
records, no similar statute has y~t-beeh enacted in New 
York. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

Sincerely, 

Ro~F~~ 
Executive Director 

RJF:ss 
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The ensuini; advisory opinion is based solely upon the fact-s 
presented 1n your correspondence. 

Dear Ms. Green: 

I have received your most recent letter in which you 
requested an advisory .opinion under th~ Freedom of Informa
tion Law. Piease note tha t although your first and second 
letters to the Committee were both dated May 1, the other 
letter, which was answered on Mav 12, was received by this 
office a week before the letter to which a response is now 
being given. 

Once again,, you have raised questions r egarding the 
Freedom of Infor~ation ·Law, and I would l ike to offer the 
following observations. 

First, according to your letter, you were informed 
by Village officials that you would be required to pay 
twenty-five cents for each sheet copied . You have asked 
whether, "since this is public information", you have to 
pay for the information to be copied. !n this regard, 
§87(1) {b) (iii) of the Freedom of Information Law permits 
an agency, such as tha Village of Herkimer? to assess a 
fee of up to twe.nt:y~five ce.pts per photocopy . Consequently, 
you may be charged · a fee o f · twenty-five cents for records 
for which · you seek copies: However i .· it · is noted ·that the 
Freedom of Informatron Law pe rmits the public to inspect 
accessible records at no ~harge. There fore, if you wish to 
review records without reques ting- copies, you may do so free 
o f charge. 
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Second, you ·have asked whether you have the right to 
know the personal qualifications of your current tax assessor. 

As indicated in my earlier letter to you, questions 
concerning rights of access to records reflective of the 

·qualifications of public employees are determined in great 
measure by §87(2) (b) of the Freedom of Information Law, 
which states that an agency may withhold records or portions 
thereof when disclosure would result in "an unwarranted 
invasion of personal privacy". As I pointed out in our 
previous correspondence, the courts have generally found that 
public employees enjoy a lesser right to privacy than the 
public generally, for public employees are required to be 
more accountable than any other identifiable group. More
over, the Committee has advised and the courts have upheld 
the notion that records that are relevant to the performance 
of a public employee's official duties are available, for 
disclosure in such cases would result in a permissible rather 
than an unwarranted invasion of personal privacy [see e.g., 
Farrell v. Villa9e Board of Trustees, 372 NYS 2d 905 (1975); 
Gannett Co. v. County of Monroe, 59 AD 2d 309 (1977); aff'd 
45 NY 2d 954 (1978); Montes v. State, 406 NYS 2d 664 (Court 
of Claims, 1978); and Steinmetz v. Board of Education, East 
Moriches, Sup. Ct., Suffolk Cty., NYLJ, October 30, 1980]. 
Conversely, records pertaining to public employees that are 
irrelevant to the pecformance of their official duties may 
be withheld on the ground that disclosure would indeed result 
in an unwarranted invasion of personal privacy (see Matter 
of Wool, Sup. Ct., Nassau Cty., NYLJ, November 22, 1977]. 

The qualifications of a public employee may appear 
in several types of records. For instance, a resume might 
provide general background concerning an individual. How
ever, if, for example, a resume· contains reference to the 
age, sex, marital status, social security number, military 
experience or similar~information regarding an individual, 
I believe that such informa.tion may be deleted under the 
privacy provisions described gbove. If the position in 
question requires that a ·certain level of education be 
attained, portions of a resume reflective of the attainment 
of that level of education would in my view be available, 
for such information would be rerevant ·to the performance 
of the official duties of both the employee and the employer • 
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A second possible source of information regarding 
qualifications would be a job description. If the Village 
maintains a record indicating the job description of the 
assessor, such a record would in my view be available. A 
job description may also have been prepared by a civil 
service department. In such a case, that job description 
would also in my opinion be available. In addition, when 
a civil service examination is given, an eligible list is 
prepared which identifies those who passed and their scores. 
Therefore, if an examination was given, it is suggested that 
you request to inspect the appropriate eligible list. 

Lastly, it is possible that there may be no specific 
qualifications for the position in question. Further, it 
may also be possible that there are no records in existence 
reflective of the qualifications of the person now holding 
the position of assessor. If no such records exist, the 
Village would not be required to create records on your 
behalf. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Village Board of Trustees 

Sincerely, 

Robert J. Freeman 
Executive Director 
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-May 22, 1981 

ence . 

As you are aware, I have received your letter in 
which you requested an advisory op inion regarding rights 
of access to student records . 

According to your letter ,. t he teachers ' union at 
Bethlehem Central High School has i ntervened with respect 
to a situation in which you requested to inspect an~/or 
copy test papers related to your daughter. Further, you 
also indicated that the test papers in ques·tion had been 
corrected and distr ibuted to members of the class, in
cluding your daughte r. Following t he s t udents ' review o f 
t he test papers, t hey were retu rned t o the t eacher; In 
addition , the teacher who has withhe l d the r ecords has , 
according to your l e tter, bee n requested by School Dis
trict off icials to r e turn t he papers , but he has not done 
so to date . 

I would like to offer the following observations 
with 1:espect to the situation that you have described. 

First; as y ou intimated in your l e tter , rights of 
access to tne r ecords in question are governed by the 
federal Family Educational Rights and Privacy Act (20 
U,S,C, §l232g) , which is commonly 'known as the Buckley 
Amendment . In brief , the Buckley Amendme nt provides 
that t h e "education records" identifiable to a particular 
student under the age of eighteen are available to the 
parents of the student , and confidential w±th r egard to 
third parties, 
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It is noted that the term "education records" is 
defined broadly in the regulations promulgated by what 
was formerly known as-the Department of Health; Education 
and Welfare and is now the u.s. Department of Education. 
In relevant part, ·~he term "educat±on record" is defined 
to mean, 

" ••• those records whiqh: · (1] Are 
directly related to a student, and 
(2J are maintained by an educational 
agency or institution or by a party 
acting for the agency or institu
tion." 

Further, subdivision {J:>} states that the term does not 
include1 

"(11 Records of instructional~ super
visory, and administrative personnel 
and educational personnel ancillary 
thereto which: 

(11 Are in the sole possession of 
the maker thereof, and 

CiiI Are not accessible or re
vealed to any other individual ex
cept a substitute. For the purpose 
of this definition, a "substitute" 
means an individual who performs on 
a temporary basis the duties of the 
individual who made the record, and 
does not refer to an individual who 
permanently succeeds the maker of 
the record in his or her position." 

Under the circumstances, since the test papers were re
vealed to the students, the exception to the definition 
of education records would not apply. Stated differently, 
since your q,aughter reviewed her test papers, they are in 
my opinion "education recordsu that are available to you. 

Second, the regulations to which reference was 
made earlier define "record" to meanc 

",,.any information or data re
corded in any medium, including, 
but not limited to: handwriting, 
print, tapes, film, microfilm; 
and microfiche." 
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Consequently, the test papers clearly constitute rec.ords 
subject to rights granted by the Act. 

Third'/ aithough the Buckley Amendment does not 
confer a right to copy education rec:,ords upon parents of 
students, the New York Freedom of !~formation Law, §89 
{3l, requires that an agency, such as a school district, 
provide copies of accessible·' records upon payment of or 
offer to pay the requisite fees for photocopying. con
sequently, when the New York Freedom of Information Law 
is read in conjunction with the Buckley Amendment, a 
parent gains the right to copy education records pertain
ing to his or her children. It is noted that the relation
ship between the Buckley Amendment and the New York Freedom 
of Information Law has been discussed with officials of 
the u.s. Department of Education in Washington. 

Lastly, you wrote that tri.e teacpers' union has 
intervened in an apparent attempt to preclude disclosure 
of the test papers, In this regard, I cannot envision 
how the union would have the standing or the capacity to 
affect your rights of access to records, Even if a 
contractual provision barred disclosure of certain re
cords, such a provision would in my opinion be void to 
the extent that it conflicts with or otherwise abridges 
rights of access granted by a state or federal act passed 
by the State Legislature or Congress. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me, 

RJ'F: jm 

cc: Dr, Briggs McAndrew 
Dr. Thomas Atkinson 
Mr. Charles Gunner 
Mr. Clifford LeMere 



STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

CIITTEE MEMOERS 
OM,,S M. COLLINS 

MAHIO M, cuu·.,o 
JUH~l C. EGA'~ 

DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

V\ALTF9 W. GllUNFE:ll) 
MAHCE LLA MA>:WE LL 
HOWAflD F. MILLER 
bASILA PATE~SO~ 
IRVING P. SEIO:/,AN 
GILBERT P. St.'.I fH. Cnoirrnu' 
DOUGLAS l. TURNER May 26, 1981 

EXECUTIVE DIRECTOR 
R•JbE RT J. r R[EM.£, N 

• 

Robert B. Schwarz 
Box 1864 
SUNY, College at Purchase 
Purchase, New York 10577 

presente in your correspon ence. 

Dear Mr. Schwarz: 

I have receiveo your letter of April 29 and I apol
ogize for the d.'elay in response. 

You have asked whether income and expense statements 
for income producing property which are submitted by taxpayers 
£or assessment review purposes are available under the Free
dom of Information Law, or whether disclosure would result 
in an unwarranted iriva~ion of personal privacy. 

I would like to offer the following observations 
with regard to the que·stion you raised. 

First, the Freedom of Information Law is based upon 
a presumption of access. As you may be aware, all records 
of an agency, such as a unit of local government, are avail
able, except to the extent that· records or portions thereof 
fall within one or more grounds for denial appearing in 
§87 (2) {a) through _(h) ~of· the Law~ · 

As yo\.1 intimated, an agency may deny access to records 
or portions of reco¾ds when disclosur.e would result in an 
unwarranted invasion of personal privacy. With respect to 
the particular assessment records_ that .you are seeking, 
disclosure of some of the-personal income information might 
in my view result in such an invasion. While the Law is 
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generally intended to ensure that government is accountable, 
the privacy provisions seek to enable government to prevent 
disclosures of its records reflective of the personal details 
of individuals' lives. Therefore, the issue involves the 
extent to which disclosure of the income and expense state
ments would constitute an unwarranted invasion as opposed 
to a permissible invasion of privacy. 

Second, as you have noted, records reflective of 
personal income or payment of state and federal income tax 
is deniable due to confidentiality provisions found within 
the Tax Law [see e.g., §697(3)]. Therefore, it would appear 
that the Legislature determined that disclosure of records 
concerning income would constitute an improper or unwarranted 
invasion of personal privacy. 

Third, even before the enactment of the Freedom of 
Information Law, the courts held under §51 of the General 
Municipal Law that virtually all records developed in the 
assessment process are available [see e.g., Sears Roebuck 
& Co., v. Hoyt, 107 NYS 2d 756 (1951); Sanches v. Papontas, 
32 AD 2d 948 (1969)1. In Sanches, supra, the Appe!iate 
Division found that pencil-marked data cards used by muni
cipal assessors to reappraise real property are available 
to the public, even though the cards were prepared by a 
third party, a_privat~ contractor. Therefore, I believe 
that records which identify property by block, lot, owner's 
name, address, selling price, etc., are available, so long 
as personally identlf'ying income or tax information is · 
deleted from such records. 

Although there is an opinion of the State Board of 
Equalization and Assessme:nt which states that applications 
for an aged exemption, {see Real Property Tax Law, §467) 
are public records (see 4 Op. Council SBEA No. 102), this 
Committee has previously·advised that personal income 
information filed.to obtain an aged exemption need not be 
made availa:.\;:>le in view o.f §87(2} (b) of the Freedom of 
Information Law. In addition, there·is a lower court deci
sion, the facts of~which appear to be similar with those 
presented in your correspondenc~. _ In .;c<aufman Assoc. v. 
Levy [74 Misc. 2d 209 (1.973)], it was held that income and 
expense statements filed in connection with an application 

I/ 
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for review of a real estate tax evaluation were available 
for inspection. It should be noted, however, that this 
decision was rendered before the enactment of the Freedom 
of Information Law and was based on a New York City Charter 
provision found to be comparable to the provisions of 
General Municipal Law §51. It is unclear whether a court 
would now grant access to the income and expense statements 
in their entirety under the Freedom of Information Law 
without requiring the deletion of information which could 
constitute an unwarranted invasion of personal privacy. 

Fourth, it is emphasized that this opinion is ex
actly that - an opinion. In dealing with privacy, an 
attempt to balance interests and subjective judgments must 
of necessity be made. Therefore, although one reasonable 
person might contend that disclosure of particular infor
mation would result in a permissible invasion of privacy, 
another equa1ly reas9nable person might feel that disclo
sure of the same information would result in an unwarranted 
invasion of privacy. As such, a final determination re
garding the issues could in my opinion be finally rendered 
only by a court. 

In sum, it is my view that you should have the capa
city to gain access,to either income and expense statements 
after personal -identifiers have been deleted or assessment 
records containing names, addresses, etc., where personal 
income and state and federal income tax information has 
been deleted. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

BY: 

PPB:RJF:ss 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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Mr. James Heary 
Conboy, McKay, Bachman & Kendall 
407 Sherman Street 
Watertown, New York 13601 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Heary: 

I have received your thoughtful letter of May 11 
and appreciate your interest in complying with the Freedom 
of Information and Open Meetings Laws. 

You have indicated that you are Counsel to the 
Jefferson County Industrial Development Agency (the "IDA") 
and that a number of questions have arisen with respect 
to access to its meetings and records, particularly with 
respect to the promotion of new industry in tne County. 
You have contended that, for the IDA to function effectively, 
it must have the capacity to maintain the confidentiality 
of records that identify new industries with which dis
cussions have been initiated. 

With regard to your first area of inquiry, I would 
like to offer the following observations and comments. 

It is noted at the outset that the IDA is in my 
view both an "agency" subject to the Freedom of Informa
tion Law and a "public body" subject to the Open Meetings 
Law. 

Section 86(3) of the Freedom of Information Law 
{Article 6, Public Officers Law) defines "agency" to 
include: 
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"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state of any one or more 
municipalities thereof, except the 
judiciary or the state legislature." 

Since an industrial development agency is a "government 
entity" performing a governmental function for a munici
pality, it is in my view clearly an "agency" subject to 
rights of access granted by the Freedom of Information Law. 

Section 97(2) of the Open Meetings Law as,amended 
defines "public body" to mean: 

"any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a govern
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law, or committee or sub
committee or other similar body of such 
public body." 

Further, §856{2) of the General Municipal Law, which con
cerns the organization of industrial development agencies, 
provides that such an agency "shall be a corporate govern
mental agency, constituting a public benefit corporation". 
Since §66 of the General Construction Law defines "public 
corporation" to include a public benefit corporation, such 
as an industrial development agency, the corporate board 
of directors of an industrial development agency is an en
tity which consists of at least two members, is required to 
act by means of a quorum {see General Construction Law, §41) 
and performs a governmental function for a public corpora
tion. Therefore, it is a "public body" as defined by §97 
(2) of the Open Meetings Law • 
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With respect to access to records, as you are aware, 
the Freedom of Information Law is based upon a presumption 
of access. Stated differently, all records of an agency, 
such as the IDA are available, except to-the extent that 
records or portions thereof fall within one or more grounds 
for denial appearing in §87(2) (a) through (h) of the Law. 

Under the circumstances, I can envision three possi
ble grounds for denial. However, in all honesty, the 
extent to which any of the grounds for denial might appro
priately be asserted is questionable. 

One ground for denial of potential relevance is 
§87(2) (c), which states that agency may withhold records 
or portions thereof which if disclosed would "impair pre
sent or imminent contract awards ••• " From my perspective, 
it is doubtful that the cited provision is applicable, 
because the situation that you described does not likely 
deal with a contract award. 

A second ground for denial that may be relevant is 
§97(2) (d), which states that an agency may withhold trade 
secrets or other information maintained for the regulation 
of commercial enterprise when disclosure would cause sub
stantial injury to the competitive position of the sub
ject corporation. 

In my view, it is possible that the cited provision 
may appropriately be cited with regard to at least some of 
the records with which you are dealing. Further, it is 
possible that even the disclosure of the identity of a 
corporation considering locating in Jefferson County might 
constitute a trade secret, for disclosure might give an 
advantage to competitors. Other information concerning 
the particulars of a corporation, such as its financial 
background and strengths and weaknesses might also if 
disclosed cause substantial injury to its competitive posi
tion. 

It is noted that the standard found within §87(2) 
(d) is flexible and that it might be asserted properly 
in some cases and inapplicable in others, depending upon 
the nature of the corporation, its business and the factual 
circumstances of the situation • 
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A third potential ground for denial is §87(2) (g), 
which states that an agency may withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or de
terminations ••• " 

As the language of the statute indicates, §87(2) (g) is 
applicable to communications between agencies as well as 
those between representatives of a single agency. Con
sequently, letters, memoranda and similar information 
communicated among representatives of the IDA and its 
staff would constitute intra-agency materials. It is 
emphasized, however, that §87(2) (g) contains what in 
effect is a double negative. While inter-agency and intra
agency materials may be withheld, portions of such mater
ials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policy or determinations must be made available. 
Conversely, portions of inter-agency or intra-agency 
materials that are reflective of advice, recommendations, 
suggestion, impression and the like might justifiably be 
withheld. 

Your second question concerns the status of three 
advisory committees designated by the IDA to assist its 
members in their deliberations. You have indicated that 
the committees have no authority to act, but rather have 
only the authority to recommend. Since the committees 
are advisory, you wrote that you have suggested that 
their meetings are not subject to the Open Meetings Law. 

With all due respect to your position, I must dis-
agree. 

Although the status of advisory committees was 
questionable under the Open Meetings Law as originally 
enacted, amendments to the Open Meetings Law that became 
effective on October 1, 1979, in my opinion make clear 
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that advisory committees are subject to the Law in all 
respects. In fact, the definition of "public body" quoted 
earlier now makes reference to "committee or subcommittee 
or other similar body" of a public body, such as the board 
of directors of an industrial development agency. Moreover, 
in the earlier discussion of the status of an industrial 
development agency under the Open Meetings Law, a rationale 
concerning the coverage of an industrial development 
agency board of directors was presented under the defini
tion of "public body". I believe that the same rationale 
would apply to committees created by an industrial develop
ment agency. Consequently, I believe that the committees 
to which you made reference are subject to the Open Meet
ings Law. 

Your last question concerns applications that must 
be filed with the IDA by a prospective industry. Your 
question is whether the applications are available to the 
public "on demand before the Agency has had an opportunity 
to act on them at one of its meetings" (emphasis yours). 

In this regard, I would like to offer two points. 

Under the Freedom of Information Law and the regu
lations promulgated by the Committee (see attached), which 
govern the procedural aspects of the Freedom of Information 
Law, an agency is required to respond to a request made 
in writing within prescribed time limits. Specifically, 
§89(3) and §1401.5 of the Committee's regulations provide 
that an agency must respond to a request within five 
business days of the receipt of a request. The response 
can take one of three forms. It can grant access, deny 
access, and if so, the denial should be in writing stating 
the reasons, or the receipt of a request may be acknowledged 
in writing if more than five days is necessary to review 
or locate the records and determine rights of access. 
When the receipt of the request is acknowledged within 
five business days, the agency has ten additional days 
to grant or deny access. Further, if no response is 
given within five business days of receipt of a request 
or within ten days of the acknowledgment of the receipt 
of a request, the request is considered "constructively" 
denied [see regulations, §1401.?(b)]. 
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In view of the foregoing, assuming that an agency 
acknowledges the receipt of a request on the fifth busi
ness day after receipt of a request, it may take up to fif
teen business days to respond initially to a request. 

It is important to point out, however, that any re
cords in possession of an agency are subject to rights of 
access granted by the Freedom of Information Law as soon 
as they come into to possession of the agency [see defini
tion of "record", §86(4)]. Consequently, if, for example, 
the IDA does not meet for a lengthy period of time, a 
determination to disclose or withhold may have to be made 
before the Board has an opportunity to meet. 

Further, as indicated earlier, one of the grounds 
for denial in the Freedom of Information Law concerns trade 
secret information which if disclosed would cause substan
tial injury to the competitive position of a particular 
corporation. It is possible that certain aspects of the 
application might be withheld until a determination regard
ing the application has been made. For instance, the 
trade secret exception might be applicable with respect 
to the list of business suppliers, major customers, the 
types of markets served, the corporation's terms of sale 
as well as financial information. In addition, there are 
aspects of the application which if disclosed might con
stitute "an unwarranted invasion of personal privacy" and 
therefore be deniable under §87(2) (b) of the Freedom of 
Information Law. For instance, it is possible that dis
closure would result in an unwarranted invasion of personal 
privacy with respect to the addresses, social security 
numbers and other business affiliations of officers and 
directors. 

Lastly, it is possible that there may be a ground 
for executive session with respect to some of the deliber
ations of both the- IDA and its committees. 

For instance, §100(1) (f) of the Open Meetings Law 
permits a public body to enter into an executive session 
to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation ••• " 
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Although the language quoted above is cited most often 
with respect to matters concerning "personnel", it also 
applies to discussions dealing with a corporation. In 
my view, it is likely that many of the discussions of an 
industrial development agency deal with the financial 
or credit history of a particular corporation. Therefore, 
to that extent, an executive session could in my opinion 
justifiably be convened. 

Another ground for denial that might conceivably 
be cited is §100(1) (h), which states that a public body 
may enter into an executive session to discuss: 

"the proposed acquisition, sale or 
lease of real property or the pro-
posed acquisition of securities, 
or sale or exchange of securities 
held by such public body, but only 
when publicity would substantially 
affect the value thereof." 

If, for example, the County is purchasing, selling, or 
leasing its real property, and if disclosure would sub
stantially affect the value of the property, an executive 
session could in my opinion be convened. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

M-t:J.~ 
Robert J. Freeman 
Executive Director 
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The_ensuin!ij: advisory opinion is based solely upon the facts 
presented in your correspondence. -

Dear Ms. cestaro: 

I have received your letter of May 18 and thank you 
for your kind words. You have raised questions concerning 
access to medical records pertaining.to you in possession 
of private and corporation doctors ~n New York. 

I would like to offer the following observations 
with respect to your inquiry. 

It is emphasized at the outset that the Freedom of 
Information Law applies only to records in possession of 
government. Consequently, rights of access granted by 
the Freedom of Information Law would not be applicable 
tQ medical records in possession of private doctors and 
corporations. 

Nevertheless, there are other provisions of law 
that might serve to provide direct or indirect access to 
medical records. 

Enclosed for your consideration is a copy of §17 
of the Public Health Law. That provision does.not grant 
the subject of medical records direct access to such re
cords. However, it does require that medical record.-s re
quested on your behalf by the physician of your choice 
must be provided to that physician by other physicians or 
hospitals. Therefore, although you might not have direct 
access to medical re9ords, they should be made available 

·to the physician ofi)yout choice. 
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In addition, physicians and others in the health 
professions are licensed by the New York State Board of 
Regents. In this-regard,-the Board of Regents has devel
oped re9ulations dealing with unprofessional conduct. 
One area of unprofeijsional_conduct would involve a failure 
on the part of the physician to mak"e available medical 
records or an explanation of;:their contents to a patient. 
I have: enclosed a copy of the- app;rop:r.·iate regulations. 

"' ~ . 
I hope that I have been of some assistance. Should 

any fu,:ther questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

~1.~ 
Robert J. Freeman 
Executive Pirector 
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on the facts 
presented in your correspon ence. 

Dear Mr. Silberman: 

As you are aware, your letter addressed to Lieuten
ant Governor Cuomo has been forwarded to the Committee on 
Public Access to Records, of which the Lieutenant Governor 
is ·a member. The Committee is responsible ·for advising 
with respect to the Freedom of Information Law . 

Your correspondence indicates that y6u requested 
information without success from the New York City Human 
Resources Administration. The information sought concerned 
the civil service title, salary , date of appointment and 
similar information regarding particular individuals. In 
response to your inquiry, Nathaniel Foxworth, Deputy Assis
tant Commissioner of the Human Resources Administration, 
stated that his office would "need more specific informa
tion. For instance , why this information is required and 
what reason the information is to be sent to you". You 
also indicated that your request was no t answered within 
the requisite period of time. 

I would like to offer the following observations 
with respect to your inquiry . 

First, and perhaps most importantly , the Freedom of 
Information Law grants access to available records to any 
person. The Law does not distinguish among applicants for 
records, and as a general rule, the reason for requesting 
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records is irrelevant to-rights of access. As the Commit
tee has advised and the courts have held, records accessible 
under the Freedom of:,::nformation Law must be made equally 
available to any person, without regard to status or interest 
(see e.g., Burke v. Yudelson, .. 368 NYS 2d 779, affirmed 51 

AD 2d 563, 378 NYS 2d 165). Then;efore; I do not believe 
that it is generally appropriate for an agency official to 
ask for reasons for making a request for records. 

Second, §89(3) of the Freedom of Information Law 
requires that an applicant "reasonably describe~ in writing 
the records in which he or she is interested. Although Mr. 
Foxworth indicated that his office would need "more specific 
information", based upon your correspondence, it would 
appear that the information requested was indeed "reasonably 
described". 

Third, the Freedom of Information Law does not gen
erally require an agency to create a record in response to 
a request. Nevertheless, one of the exceptions to that 
rule is found in §87(3) of the Freedom of Information Law. 
Specifically, §87(3) (b) requires that each agency shall 
maintain: 

"a record setting forth the name, 
public office address, title and 
salary of every officer or employee 
of the agency •.. " 

In view of the provision quoted above, it would appear that 
much of the information in which you are interested should 
be found within the payroll record required to be compiled 
by the Human Resources Administration. 

Lastly, as you intimated, the Freedom of Information 
Law and the regulations promulgated by the Committee, which 
govern the procedural aspects of the Law, require that 
requests be answered within specific periods of time. 

Section 89(3) of the Freedom of Information Law and 
§1401.5 of the Committee's regulations provide that an agency 
must respond to a request within five business days of the 
receipt of a request. The response can take one of three 
forms. It can grant access, deny access, and if so, the 
denial should be in writing stating the reasons, or the 
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receipt of a request may be acknowledged in writing if 
more than five days ,is necessary to review or locate the 
records and determine rights of access. When the receipt 
of the request is acknowledged within, five business days, 
the agency has ten additional days to grant or deny access. 
Further, if no response is given within five business 
days of receipt of a request or within· ten days of the 
acknowledgment of the receipt of· a request, the request 
is considered "constructively" denied [see regulations, 
§1401. 7 (b)]. . . 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89(4) (a)J. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, the regulations and an ex
planatory pamphlet that may be useful to you. 

The same information, as well as a cqpy of this 
opinion, will be sent to Mr. Foxworth~ 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

cc: Lieutenant Governor Cuomo 
Mr. Foxworth 

Sincerely, 

~t 1J/\U11'---
Robert J. Freeman 
Executive Director 



' ' ' 
STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS . 

A.uMITTEE MEMBERS 

w;HOM,'\S ~I . COLLINS 
MAIIIO M, c u ur,10 
JUHN C. EGA!~ 

DEPARTMENT OF STATE, 162 WASHINGTON A VENUE, ALBANY, NEWiYOR~ r223r 
(518) 474-2518, 219, 

W.l\L HA \\I . Gn\JNH LL) 
MARCELLA MAXWELL 
HOWAnO F. M ILLHI 
B.l.SI L A.' PATE •~SON 
IRVING P. se,o:,~At..: 
GILBERT P. St>.'. I fH . Cnairma,. 
DOUGLAS L. T URNER 

EXECUTIVE OIRECTOR 
A06EAT J . F-R !:£M.L-N 

May 29, 1981 

The ensuin advisor o inion is based solel u on the fac'ts 
presente 1n your correspon ence. 

Dear Mr. Jarent: 

I have recently received your letter of May 13 in 
which you req~ested .~ecords in possession of the State 
Insurance Department regarding a complaint that you direc
ted to the Department. 

Please be advised that the Committee on Public 
Access to Records is responsible for advising with respect 
to the Freedom of Information Law. The Committee does not 
have possessi91} ·of ·rec;::ords generally, such as those in 
which you are interes ted, nor does it have the authority 
to compel an agencyJ such as the Insurance Department, to 
comply with the Freedom of Information Law. 

Nevertheless, I would like to offer the followi~g 
observations and su9gesti~ns. 

First, each agency subject to the Freedom of infor
mation Law .is required to designate one or more "records 
access officers" who -- a re · responsible for acting upon requests 
made under the Law. cons~ently, if you do not obtain a 
response s09n based upon Assemblyman ·aealey's inquiry, .it 
is s~ggested that you initiate a ne~ ·request and direct it 
to the "records access officer" at the Insurance Department, 
which is located at 2 World Trade _center, New York, NY 10047. 
It is also recommended that, ·if -a request is made, you in
dicate on the outside of · your envelope that you ar.e making 
a freedom of information request. By so doing; you will° 
likely ensure that the request will be forward'ed to the 
-appropriate person within the Insurance Departtlient. 
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Second, the Freedom of Information Law is based 
upon a presumption of access. Stated differently, all 
records·of an agency are available, except those records 
or portions thereof that fall within one or Il\.ore grounds 
for denial appearing in §87(2) (a) through (h) of the Law. 

Third, with respect to the time limits for response 
to requests, §89(3) of the Freedom of Information Law and 
§1401.5 >Of the Committee's regulations provide that an 
agency must respond to a request within five business days 
of the receipt of a request. The response can take one of 
three forms. It can grant access, deny access, and if so, 
the denial should be in writing stating the reasons, or the 
receipt of a request may be acknowledged in writing if more 
than five days is necessary to review or locate the records 
and determine rights of access. When the receipt of the 
request is acknowledged within five business days, the 
agency has · ten add.i tional days to grant or deny . access. 
Further, if,no response is given within five business days 
of the acknowJ.edgmeni: of the receipt of a request, the 
request is.considered 11 constructively" denied [see regu
lations, §1401.7(b)J • 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine *appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In~,addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of !~formation Law, §89(4) (a)]. 

Ericlosed for your consideration are copies of the 
Freedom of Information Law, regulations promulgated by the 
Committee that govern the procedural implementation of the 
Law, and an. explanatory pamphle.t that may be useful to you. 
The pamphlet contains sample letters of request and appeal 
that may be particularly t,elpful. . 

r 

t regret thit I cannot be of ,,greater assistance. 
Should any further questions arise/ please feel free to 
contact me. 

RJF:ss 
Enclosures 
cc: Assemblyman ltealey 

Nathan Silver 

Sincerely, 

~ .. ,r.~ 
Robert J. Freeman 
Executive Director 
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Lowell J. Tooley 
Village Manager 
Village of Scarsdale 
Village Hall 
Scarsdale, NY 10583 

The ensuin advisor opinion is based solely u on the facts 
presented in your correspon ence. 

Dear Mr. Tooley: 

I have received your letter of May 14 and appre
ciate your interest in compliance with the Freedom of 
Information Law. 

You have raised a series of questions, and I will 
attempt to respond to each. 

First, you have asked whether access may properly 
be denied with respect to a r~cord "consisting of a 
memorandum from a village tru§tee to another village 
trustee". Further, a copy of the memorandum was sent to 
the mayor of the Village. 

As I explained during our telephone conversation, 
one of the grounds for_denial appearing in the Freedom of 
Information Law concerns inter-agency and intra-agency 
materials. Specifically, §87(2}(g) of the Law states 
that an agency may wfthhol9 records that: 

''are inter...;agency. or int;ra ..... agency 
material:s which are not: 

i. statistical or facttlal·tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or deter
minations .•• " 
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It is emphasized that the language quoted above contains 
what in effect is a double negative. While inter-agency 
or intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policies or determinations must be made available. 
Conversely, inter-agency or intra-agency materials that 
are reflective of advice, recommendation, suggestion, im
pression and the like would in my opinion be deniable. 

Under the circumstances, a memorandum transmitted 
from one trustee to another could be characterized as 
"intra-agency" material. Therefore, to the extent that 
it consists of advice or recommendation, for example, it 
could in my view be appropriately denied. 

Your second question is: "[N]ow that the Mayor has 
given me a ~opy of her copy of the memorandum and other 
Board members may have a copy, does the record become 
public?" In my opinion, the fact that the memorandum in 
question has been distributed to other board members and 
to yourself as Village Manager does not alter rights of 
access. In this regard, it is noted that the definition 
of "agency" includes a "public corporation", such as a 
village. Consequently, any communications within or among 
village officials or employees would constitute intra
agency materials. As such, the distribution of the mem
orandum within the agency, i.e. the Village, would not 
change the opinion given in the response to your first 
question. · 

Your third question is whether if, as records access 
officer, you do not have a copy of a record, to whom does 
one apply when seeking a record under the Freedom of Infor
mation Law. I believe that all of the components of village 
government, including the village board and its committees, 
should be considered as a ·<single agency for the purpose of 
the Freedom of Information Law [see definition of "agency", 
Freedom of tnformation Law, .§86 (3) J. I would also like to 
direct your attent1on to the regulations promulgated by 
the Committee. In terms of background, §89(1) (b) (iii) of 
the Freedom of Information Law states ·that the Committee 
shall promulgate procedu.ral regulations under the Freedom 
of Information Law. In turn, §87(1)(a) requires that: 

J 
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"[W]ithin sixty days after the effective 
date of this article, the governing body 
of each public corporation shall prom
ulgate uniform rules and regulations 
for all agencies in such public corpor
ation pursuant to such general rules 
and regulations as may be promulgated 
by the committee on public access to 
.records in conformity with the provi-
sions of this article, pertaining to 
the administration of this article". 

Consequently, it is clear that the governing body of a 
public corporation is required to promulgate regulations 
consistent with those developed by the Committee. More
over, §1401.2(a) of the Committee's regulations state 
that: 

"[T]he governing body of a public 
corporation and the head of an exec
utive agency or governing body of 
other agencies shall be responsible 
for insuring compliance with the 
regulations herein, and shall desig
nate one or more persons as records 
accl?ss officer by name or by specific 
job title and business address, who 
shall have the duty of coordinating 
agency response to public requests 
for access to records. The desig
nation of one or more records access 
officers shall not be construed to 
prohibit officials who have in the 
past been authorized to make records 
or information available to the public 
from continuing to do so". 

Subdivisio~ (b) of the cited provision describes the re• 
sponsibilities of a· records access officer. 

In view of the foregoing,. I believe that a records 
access officer is generally responsible for locating 
records sought. Therefore, even if a records access 
officer does not have physical possession of records re
quested under the Law, he or she is required to locate 
the record and determine rights of access to the record. 
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Your fourth question indicates that no individual 
or body has been appointed to hear appeals and that, as 
a consequence, you informed an applicant to appeal to the 
Village Board of Trustees. From my perspective, your 
direction to the applicant was appropriate, for §89(4) (a) 
of the Freedom of Information Law states in relevant part 
that: 

"[A]ny person denied access to a 
record may within thirty days 
appeal in writing such denial to 
the head, chief, executive or 
governing body of the entity, or 

· the person therefor designated by 
such head, chief executive, or 
governing body, who shall within 
seven business days of the receipt 
of such appeal fully explain in 
writing to the person requesting 
the recoid the reasons for further 
denial, or provide access to the 
record sought ••• " 

Lastly, enclosed for your consideration are copies 
of the Freedom of Information Law, the regulations prom
ulgated thereunder hy the Committee, and model regulations. 
The model regulations were devised in order to assist units 
of government in complying with the Committee's regulations. 
In brief, the model enables an agency to comply with the 
regulations by filling in the appropriate blanks. 

I hope that I have been of some assistance. Should 
any further questions ari.se, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

~\l~-f~ 
Robert J. Freeman 
Executive Director 
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Bernard Sax 
Assistant Corporation Counsel 
City of Niagara Falls 
Department of Law 
City Hall, Main Street 
Niagara Falls, New York 14302 

June 1, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your .correspondence. 

Dear Mr. Sax: 

As you are aware, I have received your letter of 
M.ay 15. You have raised questions concerning a request 
made under the Freedom of Information Law that focuses 
upon an examination for master electrician administered 
in March by the City of Niagara Falls. 

' ..• 

It is noted ini'tially there is but a single deci
sion of which I am ~ware (Social Services Employees Union, 
Local 371 v. Cunningham, Sup. Ct., NY Cty., NYLJ, April 7, 
1980) concerning access to the contents of examinations. 
I have enclosed a copy of that decision for your review. 

Your letter concerns a request for six areas of 
records, each of which concern.the examination identified 
earlier. You indicated that, in your view, all but two of 
the areas of the request (items 2 and 3) might properly be 
withheld. . 

In this reg~rd, I would like· to offer the follow
ing observations. 

The first series of records requested involves "the 
examination papers and answer sheets of every person who 
took the city's master electrician test on March 30, 1981". 
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As you intimated, §87(2) (h) of the Freedom of Information 
Law would appear to be the most relevant provision with 
respect to the question raised. The cited provision 
states that an agency may withhold records or portions 
thereof that: 

"are examination questions or 
answers which are requested prior 
to the final administration of 
such questions". 

Stated differently, if an examination question will be 
administered in the future, the question and answer may 
be withheld. Consequently, if indeed the examination 
quest~ons will be given in the future, I believe that the 
questions and answers may justifiably be withheld. 

The hext ar~a of inquiry in dispute concerns a re
quest for "the names .. and addresses of any persons respon
sible for grading the examinations". Here, I believe that 
there are two provisions within the Freedom of Information 
Law that may be relevant. One such provision is §87(3) (b), 
which requires each agency, such as the City of Niagara 
Falls, to prepare a payroll record consisting of the name, 
public office address, title and salary of all employees 
of the agency. Bas€d upon §87(3) (b), records reflective 
of the identities of employees of the City of Niagara 
Falls who are responsible for grading the examinations 
should in my view be made available. 

The second relevant provision is §87(2) (b), which 
provides that an agency may withhold records or portions 
thereof when disclosure would result in "an unwarranted 
invasion of personal privacy". Responses to questions 
concerning personal privacy may often be perplexing, for 
the standard in the Law is flexible and in some instances 
subjective judgmen·ts must ef necessity be made. Neverthe
less, there are several ju~icial determinations concerning 
the protecti'on of pr1vacy of ·public-- ~mployees. As a rule, 
the qourts have found that public employees enjoy a lesser 
degree of privacy than members of the public generally, 
f0r public employees are required to be more accountable 
than any other identifiable group. Further, several courts 



• 

Bernard Sax 
June 1, 1981 
Page -3-

have held in essence that records pertaining to public 
employees that are relevant to the performance of their 
official duties are available, for disclosure in such 
instances would constitute a permissible as opposed to 
an unwarranted invasion of personal privacy [see e.g., 
Farrell v. Villa e Board of Trustees, 372 NYS 2d 905, 

975 ; Gannett Co. v. County of Monroe, 59 AD 2d 209 
(1977); aff'd 45 NY 2d 954 (1978); Montes v. State, 406 

NYS 2d 664 (Court of Claims, 1978); Steinmetz v. Board of 
Education, East Moriches, Sup. Ct., Suffolk Cty., NYLJ, 
October 30, 1980]. Conversely, it has been held that records 
identifying public employees that are not relevant to the 
performance of their official duties may justifiably be 
withheld ( see e.g., Matter of Wool, Sup. Ct., Nassau 
Cty., NYLJ, Nov. 22, 1977). 

Under the circumstances, I would conjecture that the 
identities of public employees or other persons responsible 
for grading the exam.,i.nations would be available, for dis
closure of the names would likely result in a permissible 
invasion of personal privacy. Disclosure of the home 
addresses, however, would likely result in an unwarranted 
invasion of personal privacy, for the home address of such 
individuals likely has little or no bearing upon the per
formance of one's official duties. In addition, the pay
roll record provision cited earlier, §87(3) (b), makes 
specific reference to the public office address of public 
employees. That provision represents a clarification of 
the analagous provisi,on that appeared in the original 
Freedom of Information Law, which did not specify which 
address, home or business, should appear in the payroll 
record. 

The next area of request involves "the names and 
addresses of each and every person who took the city's 
master electrician examination on March 30, 1981", and 
the last area of request, J>1hich is related to the preceding 
request, concerns "any and al~ records of scores given to 
every person who to0k the examination on that date". With 
respect to the two-requests, I would" like to offer an 
analogy. When a civil service examination is given, a 
list of those who took the examination' is withheld to pro
tect privacy. However, after the results of the test are 
known, an "eligible list" is created, which identifies 
those who passed by name, address and score. The reason 
for withholding a list of those who took an exam is based 
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. 
upon the idea that a comparison of that list to the eligible 
list would identify those who failed, which might be em
barrassing to some, particularly in a small community. 
Based upon an analogy between the civil service examination 
and the situation that you have described, I would suggest 
that the names and addresses of the persons who took the 
examination might justifiably be withheld. However, a 
record reflective of the identities and their scores of 
those who passed should likely be made available. 

In a related vein, I would conjecture that those who· 
passed the examination are granted a license or permit. 
From my perspective, the issuance of a license is intended 
to enable the public to know that a particular individual 
is qualified to engage in a certain area of endeavor, i.e. 
master electrician. In my view, if a license, permit or 
the equivalent is granted to those who passed an examina
tion, records containing the identities of such individuals 
must be made available. To reiterate, however, I believe 
that records identifying those who failed the examination 
might justifiably be withheld under the privacy provisions 
of the Freedom of Information Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF: ss 

Enclosure 
.· 

cc: Thomas P. Cle~ry 

Sincerely, 

~~-~ 
Robert J. Freeman 
Executive Director 
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rmelo Feliciano 

The ensuin advisor o inion is based solel upon the facts 
presente in your correspon ence. 

Dear Mr. Feliciano: 

I have received your letter of May 15 in which 
you requested information concerning the means by which 
you may obtain records pertaining to you . 

Specifically, you have indicated that you are 
interested in obtaining transcripts of judicial proceed
ings and other information concerning proceedings in which 
you are involved. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, regulations that govern the 
procedural implementation of the Law and an explanatory 
pamphlet that may be useful to you. 

In brief, the Freedom of Information Law states 
that all record~ of an agency are available, except those 
records or portions thereof that fall within one or more 
grounds for denial appearing in §87(2) (a) through (h) of 
the Freedom of Information Law. 

In order to make a request, you should address a 
request in writing, reasonably describing the records in 
which you are interested, to the "records access officer" 
of the agency maintaining possession of the records . 
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It is emphasized that the Freedom of Information Law 
does not include within its scope the courts or court re
cords. Nevertheless, as a general rule, court records 
must be made available by the clerk of the court maintain
ing custody of the records. I have enclosed for your con
sideration a copy of §255 of the Judiciary Law, which 
states in brief that a clerk of the court must search for 
and provide access to records in his possession upon pay
ment of the appropriate fees. Consequently, it is suggested 
that you direct your request to the clerks of the courts 
that have custody of the records in which you are interested. 

It is also suggested that you seek the aid of an 
organization such as Prisoners' Legal Services, which may 
be able to expedite the process on your behalf. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me • 

RJF:jm 

Encs • 

. 1.k__ 
Ro ert J. Freeman 
Executive Director 
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Ms. Bette Segal 
D.irector· 
Tri-State Regional Planning 
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June ·2,;1981 

The ensuin<J advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Segal: 

As you are aware, I have received your letter in 
which you requested an advisory opinion under both the 
Freedom of Information and Open Meetings Laws. 

Your inquiry concerns the status of a community 
development corporation created by a village. Specifi
cally, you have asked whether the meetings of the commun
ity development corporation board of directors are sub
ject to the Open Meetings Law and whether the names of 
i~s members must be disclosed under the Freedom of Infor
mation Law. 

In all honesty, I know of no judicial determination 
concerning the status of community development corporations 
under the Open Meetings Law. Nevertheless, I believe that 
such corporations are subject to the Open Meetings Law in 
all respects. 

Article 6-A of the Private Housing Fiz:iance Law 
deals with community development corporations. According 
to §253 of the Private Housing Finance Law, community 
development corporations 
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" ••• shall be incorporated and organ
ized in the manner provided in the 
not-for-profit corporation law for 
not-for~profit-corporations, except 
that the certificate of incorporation 
shall be approved-by the coinmissioner 
[of the New ·York.State.Housing Finance 
AgencyJ instead of sqch approval or 
approvals as may be requ~~ed by the not
for-profit corp6ratio~·1aw." 

In terms of the rationale behind the creation of 
community development corporations, §251 of the Private 
Housing Finance Law, entitled "Policy and purposes of 
article" states that: · 

"(I]t is the policy of th~ state to pro
mote the reconstruction and redevelop
ment of municipal urban renewal-areas 
in a manner that will serve the civic, 
cultural and recreational needs of the 
community as a whole. There is need 
for local non-profit corporations to 
construct, with mortgage loan partici
pation by the New York state housing 
finance agency and in furtherance of an 
urban renewal plan, civic, pultural 
and recreational structures and faci
lities and other capital development 
projects invested with a public inter
est, for the accomplishment of the 
purposes of article eighteen of the 
constitution and articles fifteen and 
fifteen-A of the general municipal law." 

Based upon the statement of policy quoted above, it is in 
my opinion clear that a community development corporation 
is created and functions in order to carry out the public 
interest. Further, Articles 15 and 15-A of the General 
Municipal Law concerning urban renewal, also contain 
statements of policy based upon the promotion of the 
safety, health, morals and welfare of the people of the 
state (see General Municipal Law, §501). Section 501 
of the General Municipal Law concerning urban renewal 
states that: 
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11 [I] t is neces
1
sary for the accom

plishment of such purposes to grant 
municipalities of this state the 
rights and powers provided in this 
article. ~he use of such rights 
and powers.to correct such~onditions, 
factors and cha:1;acterist:ics and to' 
eliminate or prevent the dev.elopment 
and spread of .deterio.ratlon and blight 
through the clearance, replanning, 
reconstruction; rehabilitation, con
servation or renewal of such areas, 
for residential, commercial, indus
trial, community, public and other 
uses is a public use and public pur
pose essential to the pU:bl;i.c inter
est, and for which public funds may 
be expended." 

-
In Article 15-A of the General Municipal Law, the statement 
of policy and purposes appearing in §551 states that: 

"[I]t is hereby declared .to be the 
policy of this state to promote the 
expeditious undertaking, financtng 
and completion of __ municieal urban_ 

·-- rene\o!.~1-~EE99.!~:t!!.5- by the cr~ation of 
municipal urban renewal agencies 
which a,Ee. hereby declared. to be __ 

-~ .government;:a,l."2gencies and instru
mentalities and to grant to such 
urban renewal agencies the rights 
and powe~s provided in this article. 
The use of such rights and powers 
is a public purpose essential to 
the public interest, and for which 
public funds may be expended." 

In view of the foregoing, it is in my opinion clear that 
the p1;1rposes of a ~elopment ,~?.!:~<:>~<;-1:.~~nvolve 
carrying out the public interest in a manner ~imilc1:r: to and 
based upon the direction given to urban renewal:-m_fencies 
under the General Municipal Law. Therefore, even though 
a community development corporation may be a not-for-profit 
corporation, I believe that it falls within the defipition 
of "public body" appearing in §97 ( 2) of the Ope'n Meetings 
Law and that it is subject to the Open Meetings Law. 
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Section 97(2) of the Open Meetings Law defines 
"public body" to include: 

" ••. any entity; for which a quorum 
is required_ in order to conduct pub
lic busin~~s and which consists of 
two or more members, performing a 
governmental functfori for the state 
or for an agency or department there
of, or for a public corporation as 
defined in section sixty-six of the 
general construction law, or com
mittee or subcommittee or other 
similar body of such public body." 

By breakin:g the definition into its components, I believe 
that each of the conditions precedent'lnfue definition 
necessary to a finding that a community development 
corporation is subject to the Open MeE!tings Law can be 
met. 

First, a community development corporation is an 
entity consisting of two or more meml:>ers. 

Second, a community development corporation is re
quired to act by means of a quorum under §608 of the Not
for-Profit Corporation Law. 

Third, based upon the direction provided in the 
Private Housing Finance Law and Articles 15 and 15-A of 
the General Municipal Law, I believe that a community 
development corporation conducts public business and 
performs a governmental function. 

And fourth, the business of a community development 
corporation is in my opinion performed for a public corpora
tion, in this case a village. 

It is noted that in somewhat similar situations, 
it has been found judicially that not-for-profit corpora
tions may be subject to either the Open Meetings Law or 
the Freedom of Information Law. For instance, the 
Appellate Division, Fourth Departmen~ recently held that 
the Board of Trustees of Cornell University, a not-for
profit educational corporation, is subject to the Open 
Meetings Law when it deliberates with respect tb its'four 
statutory colleges [see Holden v. Cornell University Board 
of Trustees, Sup. Ct., Tompkins County, February 19, 1980; 
aff'd Appellate Division, Fourth Department, May 21, 1981]. 
Similarly, in Westchester Rockland Newspapers v. Kimball 



, 

• 

' 

Ms. Bette Segal 
June 2, 1981 
Page -5-

(50 NY 2d 575 (1980)], the Court of Appeals found that a volun
teer fire company, a not-for-profit corporation, is an 
"agency" subject t:o the-Freedom of Information Law. 

For the reasons described above, I believe that a 
community development. corporation ·is·· a "publ-ic body'i sub
ject to the Open Meetings Law.::.;i.n all re§pects. 

With regard to the names· ·;f -the members of a commun
ity development corporation, assuming that the Open Meet
ings Law is indeed applicable, the identities of the mem
bers might be determined by attending a meeting. Further, 
assuming that the municipality for which the corporation 
performs its duties has possession of ,.a record indicating 
the identities of the members of a.corporation, such a 
record would in my view be accessib:fe under the Freedom 
of Information Law, for there would be no ground for 
denial that could be appropriatelycj..ted-to withhold such 
a record. In addition, it is possible that the New York 
State Housing Finance Agency maintains records reflective 
of the identities of the members of community develop-
ment corporations. If that is the Gase, I believe that 
such records would be accessible from that agency as well. 

According to ·our telephone conversation, the com
munity development corporation in which you are interested 
does not keep minutes. In this regard, I would like to 
point out that §101 of the Open Meetings Law requires 
that minutes be compiled and made available. Minutes of 
open meetings must be made available within two weeks of 
such meetings and minutes reflective of action taken during 
executive sessions must be prepared and made available 
within one week of the executive sessions. 

Lastly, it is emphasized that the Open Meetings 
Law provides the public with the right to attend and listen 
to the deliberations of public bodies. It confers no 
right upon the public to speak or otherwise participate 
at meetings of public bodies. Therefore, if a public body 
chooses to permit public participation at meetings, it may 
do so, but it need not. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to coEtact me. 

' .. 

RJF: jm 

Sincerely, 

l\l:~ ·• <I·· .. f; . . ~-f' 
~-. . ht-----

Robert J. Freeman ---·-·
Executive Director 

cc: Mayor, Village of Spring Valley 
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June 3, 1981 

Mr. David R. Battaglia 

-The ensuini advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Battaglia: 

I have received your letter of May 17 and appre
ciate your interes t in complying with the Open Meetings 
Law. 

As a member of the Tonawanda Board of Education, 
you have questioned practices of the Board with regard 
to discussions of items during executive sess ions under 
the heading of "personnel". You have asked for an ad
visory opinion wi t h respect to particular situations in 
which the "personnel exception" has been invoked. 

It i s no ted at that outset that the so-called 
"personnel" exception for executive session appearing 
in the exis ting Open Meetings Law differs from the anal
ogous provision in the original Open Meetings Law. 
Under the original §100(1) (f), a public body could enter 
into an executive session to discuss: 

" ..• the medical, financ i al, credit 
or employment his tory of any person 
or corporation, or matters leading 
to the appointment, employment, 
promotion, demotion, discipline, 
suspension, dismissal or removal 
of any person or corporation ..• " 



• 

• 

Mr. David R. Battaglia 
June 3, 1981 
Page -2-

Numerous problems of interpretation arose with respect to 
the language quoted above. In many instances, public 
bodies entered into executive sessions to discuss matters 
that dealt with personnel policy, personnel in general, or 
subjects concerning personnel in a tangential manner. 
From the Committee's perspective, §100(1) (f) was intended 
largely to protect privacy. Consequently, the Committee 
advised that the exception in question might appropriately 
be cited to enter into executive sessions only when dis
cussions concerned specific individuals. Moreover, in 
its annual reports to the Legislature on the Open Meetings 
Law, the Committee recommended legislation to clarify 
the Law in conjunction with its view of §100(1) (f). 

In 1979, the Open Meetings Law was amended in 
several respects. One of the amendments involved a 
change in the scope of the "personnel" exception for 
executive session based upon the Committee's proposal. 
The cited provision now states that a public body may 
enter into an executive session to discuss: 

" ••. the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation .•• " 
(emphasis added) 

In view of the alterations in §100(1) (f}, it is in my 
view clear that an executive session regarding "personnel" 
may be conducted only with respect to those subjects 
listed in §100(1) (f) and, further, only with regard to 
discussions relative to a "particular" person. 

In terms of the examples that you provided, the 
first concerns an executive session during with the Super
intendent 

" .•. began discussion on the ability 
of the district to hire per diem 
and long-term substitute teachers 
from sources other than the pre
ferred eligible list, which con
sists of previously employed teach
ers who are presently laid off." 
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I concur with your objections to the executive session, 
for the issue dealt with substitute teachers generally, 
rather than any particular individual. 

I also agree that the second situation that you 
described would not in my view have constituted an appro
priate discussion for executive session. That discussion 
concerned a review of a seniority list of District Admin
istrators relative to the manner in which the list was 
compiled. Again, it would appear that there was no dis
cussion of any particular individual on the list, but 
rather merely the means by which the list was created. 

Following your objections to that executive ses
sion, you were informed that the issues could have been 
discussed during an executive session under the heading 
of "possible litigation". In this regard, §100(1) (d) 
of the Open Meetings Law states that a public body may 
enter into an executive session to discuss "proposed, 
pending or current litigation". It has been contended 
on several occasions that "possible litigation" consti
tutes an appropriate basis for entry into an executive 
session. I disagree, for virtually any subject dis
cussed by a public body could be a topic of possible 
litigation. From my perspective, to be considered 
"proposed" litigation, there must be an imminence or a 
real threat of litigation in order to qualify under 
§100(1) (d) as "proposed" litigation. Consequently, I 
believe that "possible" litigation did not constitute 
an appropriate basis for entry into executive session. 

Further, I agree with your contention that the 
seniority list to which you alluded would be available 
under the Freedom of Information Law. 

It is noted in this regard that the courts have 
determined that public employees require a lesser degree 
of privacy than members of the public generally. Further, 
the Committee has advised and the courts have upheld the 
notion that records which are relevant to the performance 
of the official duties of public employees are available, 
for disclosure would result in a permissible as opposed to 
an unwarranted invasion of personal privacy [see e.g., 
Farrell v. Villa e Board of Trustees, 372 NYS 2d 905 

l 75 ~ Gannett Co. v. County of Monroe, 50 Ad 2d 309 
(1978}; Montes v. State, 406 NYS 2d 664 (Court of Claims, 
1978)~ and Steinmetz v. Board of Education, East Moriches, 
Sup. Ct., Suffolk Cty., NYLJ, October 30, 1980]. Con
versely, if records that identify public employees have 
no relevance to the manner in which public duties are 
performed, such records may be withheld on the ground 
that disclosure would indeed result in an unwarranted 
invasion of personal privacy. 
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Under the circumstances, it appears that the senior
ity lists are relevant to the performance of the official 
duties of both the teachers identified and the Board of 
Education. Further, the seniority list would be reflective 
of factual data that is available under §87(2) (g) (i) of 
the Freedom of Information Law. 

You have asked for citations of any court cases 
that might be relevant. To the best of my knowledge, 
there is but one judicial determination that dealt 
directly with the scope of the "personnel" exception. 
Specifically, even before the clarification of §100(1) 
(f), in Orange County Publications v. City of Middletown 
(Sup. Ct., Orange Cty., December 26, 1979), it was held 
that: 

" ••• personnel lay-offs are primarily 
budgetary matters and as such are not 
among the specifically enumerated 
personnel subjects set forth in Sub
div. l.f. of §100, for which the 
Legislature has authorized ¢losed 
'executive sessions.' Therefore, 
the court declares that budgetary 
lay-offs are not personnel matters 
within the intent of Subdiv. l.f. of 
§100 ••• " 

The only other suggestim that I can make is that 
you and others attempt to educate the members of public 
bodies with respect to the provisions of the Open Meet
ings Law. It is my hope that such a process will tend 
to enhance compliance with the Law. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:jm 

cc: School Board 

Sincerely, 

~~~ 
Robert J. Freeman 
Executive Director 
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The ensuing advisor o inion is based solel u on the facts 
presente in your correspondence. 

Dear Mr. Borden: 

I have received your letter of May 19. 

According to youl::' letter, when you were housed in 
the Orange County Jail, ... .a log was kept in which your 
activities were recorded, including notations of the 
identities of visitors, phone calls that you made, and 
similar information. Your question is whether such infor
mation is accessible under the Freedom of Information Law. 

I would like to offer the following observations 
with respect to your.inquiry. 

First, as indicated in my earlier letter to you, 
the Freedom of Information Law states that all records of 
an agency, such as orange County, are accessible, except 
those records or portions thereof that fall within one 
or more grounds for denial appearing in §87(2) (a) through 
{h} of the Law. 

Second, it is emphasized that §89(3} states in part 
that, as a general iule, an .agency.is not required to create 
or compile a record in response to· .a request. Therefore, 
if, for example, the information in which you are interes
ted does not exist in the form of a record or records, 
Orange County would not be required to create such a rec
ord on your behalf. 
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Third, in terms of rights of access, there may be 
three relevant grounds for denial. However, I am not sure 
that any would be applicable. 

One ground for denial that might be relevant under 
the circumstances is §87(2) (b) of the Freedom of Information 
Law, which states that an agency may withhold records or 
portions thereof when disclosure would result in "an 
unwarranted invasion of personal privacy". If, for example, 
the log or other record in which you are interested iden
tifies other inmates, their visitors, their phone calls 
or similar information of a personal nature, it is possi
ble that those aspects of the record could be withheld on 
the basis of the privacy provision quoted above. If, how
ever, those portions of the record or records pertaining to 
you could be segregated from the remainder that pertains 
to other individuals, I believe that such portions of the 
records pertaining to you would be available, assuming that 
no other ground for·denial is applicable. 

Another possibly relevant ground for denial is 
§87(2) (e), which states that an agency may withhold rec
ords or portions thereof that: 

"are compiled for law enforcement 
purposes and which, if disclosed, 
would: · 

i. interfere with law enforcement 
investigations or judicial proceedings; 

11. deprive a person of a right to 
a fair trial or impartial adjudication; 

iii. identify a confidential source or 
disclose confidential information re
lating to a criminal investigation; or 

iv. reveal criminal investigative 
techniques or procedures, except routine 
techniques and procedures". 

It is noted that the language quo'ted above is based upon 
potentially harmful effects of disclosure. Based upon the 
information that you have provided, it would appear unlikely 
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that' disclosure of the records, to the extent that they 
exist, would interfere with an investigation, deprive a 
person of a right to a fair trial, identify a confidential 
source, or reveal non-routine investigative techniques or 
procedures. Further, it is possible that the records in 
question may have been compiled in the ordinary course of 
business and not for law enforcement purposes. 

The last ground for denial of potential significance 
is §87(2) (g), which states that an agency may withhold rec
ords that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations ••• " 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policy or determinations must be made avai,lable. 

Under the circumstances, it would appear that the 
log or similar records would consist solely of factual 
information. As such, it does not appear that such records 
could be withheld under §87(2) (g) of the Freedom of Infor-
mation Law. · 

In sum, I believe that rights of access to the in:-,
formation that you are seeking may be dependent upon the -
existence of the info:r-ma.tion in. the form of a record or 
records and.the manner in which the information is kept. 
However, assuming fhat the records exist in a form from 
which information pertaining to yo.u may be extracted, it 
would appear that the information should be available to 
you. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
prese nted in your correspondence . 

Dear Mr . Lipsman: 

I have received your letters of May 18 and April 
17 and apologize for the delay in response . 

You indicated in your correspondence that you 
were charged a fee of four dollars for requesting your 
personal transcript from the registrar of t he City College 
of the City University of New York (CUNY) . You have 
asked whether the charge of four dollars was appropriate 
under the Freedom of Information Law. 

I would like to offer the following observations 
with regard to your inquiry. 

First , as you are likely aware , the Freedom of 
Information Law is based upon a presumption of access . 
Stated differently , all records of an agency , such as 
CUNY, are available, except to the extent that records 
or portions thereof fall within one or more grounds 
for denial appearing in §87(2) (a) through (h) of the 
Law. Further , a transcript would appear to be access 
ible to you as of right under the provisions of the 
Family Educational Rights and Privacy Act (20 u.s.c. 
Sl232g) . 

' Second, §87(1) (b) (iii) of the Freedom of Infor-
mation Law states that an agency may assess fees for 
copies : 
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" •.• which shall not exceed twenty
five cents per photocopy not in 
excess of nine inches by fourteen 
inches, or the actual cost of re
producing · any 0th.er record, except 
when a different fee is otherwise · 
prescribed by law.". 

Based upon my research, in accordance with §6206 
(7) of the Education Law, the CUNY Board of Trustees 
has the authority to regulate "tuition charges, instruc
tional and non-instructional fees and other fees and 
charges at the educational units of the city university." 
Further, the CUNY Board of Trustees passed a resolution 
setting the fee for a transcript at four dollars. Al
though the CUNY resolution does not Specify that the fee 
is charged for the performance of certifying and affixing 
an official seal to a transcript, it would appear that 
this official certification procedure is a service con
templated by the resolution. 

The key question raised concerns the effect of 
the resolution adopted by the CUNY Board of Trustees. 
In my opinion, it is doubtful that the resolution con
tains what may be considered a fee prescribed by law. 
In my view, the exception to the general rule that an 
agency may not charge in excess of twenty-five cents 
per photocopy envisions fees set by local law, statutes, 
or ordinances, for example. I do not believe that 
a different fee prescribed by law would include a reso
lution adopted by a public body. Nevertheless, the status 
of a resolution is not entirely clear. Consequently, 
while it is my view that the resolution does not con
stitute a "law .. that would permit CUNY to charge a fee 
in excess of twenty-five cents per photocopy, it is 
possible that such a fee might be permissible. 

In any event, I would contend that the fee en
visioned by the resolution applies not only to photo
copying, but also to other services rendered, i.e., the 
preparation of a transcript, certification as the accu
racy of its contents and the affixation of the official 
seal. It is noted that an applicant for records under 
the Freedom of Information Law may seek a certification. 
That type of certification, however, is different from 
that in this case. Stated differently, a certification 
made under the Freedom of Information Law indicates 
only that a copy is a true copy. ~owever, the certi-



• 
Mr. Dan Lipsman 
June 3, 1981 
Page -3-

fication envisioned by the resolution concerning fees 
for transcripts in my opinion pertains to the accuracy 
of the contents of a-transcript as well as the services 
provided in relation to the issuance of an official 
transcript. Consequently, I believe·· that CUNY may charge 
for the services rendered in connection with the issuance 
of an official transcript. ~s such, I cannot advise with 
certainty that the fee of four pollars assessed by CUNY 
would violate any provision of law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

PPB: RJF: jm 

cc: Lester Freundlich 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

o~~ 
BY Pamela Petrie Baldasaro 

Assistant to the Executive 
Director 
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Mr. John W. Lawrence, Esq. 
Comsafe, Inc. 
Committee to Secure Freedoms 

of All Presidents, Inc. 
57 West 10 Street (3-C) 
New York, New York 10011 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Lawrence: 

I have received your correspondence of April 3, 
April 7 and May 5 and apologize for the delay in response . 

According to the correspondence, you are concerned 
that the advisory opinions issued by the Committee incorrectly 
construe the ter_m II judicial authority (power) ". If I am 
interpreting your comments correctly, your concern involves 
the manner in which administrative agencies, in particular 
state agencies, interpret or as you wrote "ascertain" the 
law in a manner that you consider to be outside the scope 
of their respective jurisdictions. 

In this instance, it appears that you believe that 
the regulations promulgated by the Committee result in a 
deprivation of privacy under the First Amendment. I re
spectfully disagree w±th your contention. In this regard, 
the Committee's Second Annual Report to the Governor and the 
Legislature on the Freedom of Information Law (see enclosed, 
specifically parts ~·and F) set forth the Committee's views 
of privacy and §89(2) of the Freedom of Information Law, 
which permits the Committee to pr.9mulgate guidelines per
taining to personal privacy. In reviewing this material, 
please note that the Committee was unsuccessful in recom
mending that the Legislature delete that provision. The 
recommendation was based upon the Committee's contention 
that guidelines concerning personal pr.ivacy might be con
sidered binding on agencies. 
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Also enclosed for your review is a memorandum 
entitled "Problems and Solutions", which details problems 
that arose under the original Freedom of Information Law 
enacted in 1974 (cited as the "existing Law"} and solutions 
offered by amendments to the Law that went into effect in 
1978 (cited as "the amendments"). One of the improvements 
in the law is a presumption of access to records, as you 
noted in your correspondence, as opposed to the previous 
version in which records were available as of right only 
in certain specified areas. 

Additionally, you may be unaware of a report on 
privacy undertaken by the Committee in accordance with 
legislative direction contained in Chapter 677 of the Laws 
of 1980 (enclosed). The Legislature required the Committee 
to obtain from state agencies notice of systems of records 
from which personal information may be retrieved. On the 
basis of this. special report (see enclosed}, the Legislature 
is presently studying·the need for privacy legislation in 
New York. Given your concern for the protection of privacy, 
I hope you will find this study informative. 

Lastly, enclosed is a copy of the Committee's latest 
annual report on the Freedom of Information Law. While the 
Committee cannot compel compliance with the Law, I believe 
that the report indicates that the advice of the Committee 
is often persuasive. 

I hope that I have been of some assistance. 

PPB:RJF:ss 

Enclosures 

BY: 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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June 4; 1981 

Mr. Joseph Rubino 

-The ensuing advisor y opinion is based solel y upon the facts 
presented in your correspondence . 

Dear Mr. Rubino: 

As you are aware , your letter addressed to Attor ney 
General Abr ams has been t r ansmitted to the Committee on 
Public Acce ss to Records, which is responsibl e for ad
v i sing with respect to the New York Freedom of Informa
tion Law. 

As requested , enclosed are copies of the Freedom 
o f I n f or mation Law, r egulati ons promulgated by the Com
mittee that govern its procedural implementation by 
uni ts of state and local gover nment, an explanatory pam
phl et on the Law and a pocket guide to the Freedom of 
Inf ormation Law. 

With respect to your question, f irst, you have 
asked whether you may obtain " from a tax supporting 
administration" information concerning which employees 
receive "mileage payments" and over what period of t i me 
the payment would be made and the total amount r eceived 
to date . 

It i s noted at the outset that the Freedom of 
Information Law is appl icable to governmental ent ities . 
Speci f ically , §86(3) of the Freedom of Information Law 
defines "agency " to include : 

" ... any state or muni cipal department, 
board, bureau , division , commission , 
committee , public aµthority , public 
cor poration , council , office or other 
gover nmental entity per for ming a govern-
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mental or proprietary function for 
the state or any one or more muni
cipalities thereof, except the judi
ciary-or the state legislature." 

Assuming that you are interested in gaining access to 
records from an "agency" as defined.above, such records 
would be subjeat to the Freedom of Information Law. If, 
however, the records are in possession of a non-govern
mental unit that merely receives funding from government, 
it is questionable whether the Freedom of Information 
Law would be applicable.· If you could provide greater 
specificity, I could likely give you a clearer response. 

If indeed the information in which you are inter
ested is in possession of an agency subject to the Free
dom of In~ormation Law, I believe that records containing 
such information would be accessible. Specifically, re
cords concerning mileage payments would constitute factual 
information that is available under §87(2) (g) (i) of the 
Freedom of Information Law, which states that intra
agency materials consisting of "statistical or factual 
tabulations or data" are available. Similarly, records 
reflective of dates of employment and the number of years 
of continuous service would also be reflective of factual 
information. 

In addition, although §87(2) (b) of the Freedom of 
Information Law permits an agency to withhold records or 
portions thereof the disclosure of which would constitute 
"an unwarranted invasion of personal privacy", the infor
mation in question would in my view constitute a permissible 
invasion of personal privacy if disclosed and if it re
lates to public employees. As a general rule, the courts 
have held that public employees enjoy a lesser degree of 
privacy than members of the public generally, for public 
employees have a greater duty to be accountable than any 
other identifiable group. Further, in interpreting the 
Freedom of Information Law, it has been held in essence 
that records identifiable to public employees that are 
relevant to the performance of their official duties are 
available, for disclosure in such instances would consti
tute a permissible rather than an unwarranted invasion of 
personal privacy [see e.g., Farrell v. Village Board of 
Trustees, 372 NYS 2d 905, (1975); Gannett Co~ v. County of 
Monroe, 59 AD 2d 309 (1977), aff'd 45 NY 2d 954 (19'78) 1 
Montes v. State, 406 NYS 2d 664 (Court of Claims, 1978); 
and Steinmetz v. Board of Education, East Moriches, Sup. 
Ct., Suffolk Cty., NYLJ, October ~0, 1980]. Conversely, 
if records relating to public -employees are irrelevant 
to the manner in which they perform their official duties, 
it has been held that disclosure would constitute an un
unwarranted invasion of personal privacy [see Matter of 
Wool, Sup. Ct., Nassau Cty~, NYLJ, Nov. 22, 1977]. 
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Under the circumstances, if public employees re
ceive payment for mileage, records reflective of such 
information would in my view be relevant to the performance 
of their official duties and therefore be available. 
Similarly, the date upon which a public employee may 
have been hired would in my opinion be relevant to the 
performance of the duties of both the public employee 
and his or her employer. It i's also noted that §87(3) 
(b) of the Freedom of Information Law requires each 
agency to maintain a payroll record containing the name, 
public office address, title and salary of all employees 
of the agency. Consequently, a review of payroll records 
might indicate the dates of service of particular public 
employees. 

Lastly, §89{3) of the Freedom of Information Law 
states that, as a general rule, an agency need not create 
a record in response to a request. Therefore, if an 
agency does not have records reflective of information 
sought, it would be under no obligation to create a re
cord on your behalf. Further, if, for example, records 
concerning mileage are maintained individually, totals 
would not be required to be tabulated by the agency. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

f) J' ,.,+ (f. p/1()_______ 
Ro~}: Freeman ' 
Executive Director 
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June 4, 1981 

Richard Behrens 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Behrens : 

I hav~ received your letter of May 17 in which you 
requested an "investigation and review" of the New York 
City Board of Education with regard to its implementation 
of the Freedom of Information Law . 

In short, since October 5 , 1980 , you have submitted 
a series of requests in which you have attempted to gain 
access to records regarding all t eachers in all high schools 
who are attendance teqchers , t eachers of biology , mathe
matics, english and social studies for a specific time 
period. As ide from your comments regarding the length of 
time during which it has taken the Board to respond to 
your requests , you were also informed ·that certain aspects 
of the information ' sought does not exist in a format that 
would enable the Board to respond. 

I have spoken with a representative of the Board of 
Education on your behalf. That person informed me that you 
have made more than r,200 separate requests under the 
Freedom of Information Law~since October , 1980 . Although 
the Freedom .of I nformation Law· and the regulations promul
gated by the Commit;tee pre scribe spe.cific time limits for 
responses to requests , I believe that all laws should be 
carried out and given a reasonab;l.e- i nterpretation . In 
view of the substantial number of requests that you have 
made, it is understandabl e , from my perspective , that t~e 
Board of Education might not have the capacity to respond 
in each instance within the requisite_ periods of time. 
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Further, having communicated with representatives of 
the Board of Education over a period of several years, I 
believe that the Board seriously attempts to comply with 
the Freedom of Information Law. 

With regard to the response indicating that parti
cular information does not exist in a format that permits 
a response, it is noted that, as a general rule, an agency 
need not create a record in response to a request [see 
Freedom of Information Law, §89(3)]. Therefore, if infor
mation sought does exist in the form of a record or records, 
the Board of Education is under no obligation to create a 
new record containing the information that you seek in a 
format that is desirable to you. Moreover, it is noted that 
§89(3) of the Freedom of Information Law requires that an 
applicant "reasonably describe" the records in which he or 
she is interested. If a request does not enable an agency 
to identify or locate information requested, it is sugges
ted that you disCU$S the matter with the Board's records 
access officer in order to determine how information is 
kept so that you can make a request that reasonably describes 
the records in question. 

Lastly, as I 
tee has neither the 
an "investigation'". 
has the authority to 
Information and Open 

have indicated in the past, the Commit
authority nor the resources to conduct 

On the contrary, the Committee merely 
advise with respect to the Freedom of 
Meetings Laws. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

Sincerely, 

Ro~itt~f~ 
Executive Director 

RJF:ss 
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MEMORANDUM 

Renzy H. Hanshaw June 8, 1981 

Robert J. Freeman V-r 
SUBJECT: Materials in possession of Burgos and Associates; Inc. 

I have received the materials that you transmitted 
for review regarding a request by the Division of Fire 
Prevention and Control, a division of the Department of 
State, for documenta~ion regarding the activities of Burgos 
and Associates, Inc. (hereafter "Burgos"). 

In terms of background, the Department and Burgos 
have engaged in a contractual agreement known as the Arson 
Aware~e~s Agreement, in which Burgos is performing a market 
research analysis. The Department has requested from. Burgos 
records reflective of _the identities of persons surveyed 
and similar related information. However, George Herrera, 
President of Burgos, has to date withheld the information 
sought based upon contentions that the identities of those 
surveyed are confidential. Mr. Herrera also cited the Code 
of Professional Ethics and Privacies of the Marketing Re
search Association, Inc. as a basis for withholding the infor-
mation that you are seeking. · 

It is noted at the outset that, in my opinion, the 
documentation that you are seeking must be made available 
to you. 

First, and perhaps most important, the agreement 
between the Department and Burgos contains provisions which 
clearly enable the Department and ~equtre Burgos to make 
available to the Department virtually any documentation used 
or prepared in relation to the agreement. Specifically, I 
direct your attention to §III(3) of the General Conditions 
aspect of the Agreement, which deals with "availability of 
reports" and stites that: 
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11 [D]uring the term of this agreement 
and at any time within four years of 
the final audit or of the submission 
of the activity report or the final 
financial report, whichever occurs later, 
the recipient shall make such financial 
reports, activity reports and other 
reports and documents prepared in con
nection with the project and this 
agreement available to the department 
or the state or their authorized 
representatives for review and audit 
within the State of New York". 

Based upon the language quoted above, it appears that there 
was a clear intent of the parties to the agreement that 
the Department of State have the capacity to review "doc
uments prepared in connection with the project". 

Similarly, item 4 of §III of the Agreement makes 
reference to audits, which may be conducted "periodically 
during the performance of the project". From my perspec
tive, since an audit may be prepared or requested at any 
time during the performance of the contract, and since 
the documentation requested might be necessary to carry 
out an·audit, such documentation must also be made avail
able under the cited provision of the Agreement. 

In a related vein, Part IV of the General Condi
tions of the Agreement states in the first subdivision 
that: 

"[TJhe project shall be conducted under 
the general supervision and direction 
of the department and the progress 
thereof may be frequently inspected 
by the de._pai::tment. The recipient 
agrees to coop~rate with the depart
ment at all times during the progress 
,of the project and- to promptly study 
and act! upon all department recommen
dations and proposals". 

Further, Part 3 of IV states that: 

r,[T]he recipient shall cooperate with 
the department in promptly completing 
and submitting all documents and records 
required by the department or the state 
for proper administrative rules, regu
lations and procedures of the department 
and the state government". 
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Once again, there appears to have been a clear intent to 
permit the Department of State, in cooperation with Burgos, 
to review any documentation prepared by Burgos in the course 
of carrying out the project. 

Second, in my view, the documentation prepared by 
Burgos is in the legal custody of the Department of State. 
In this regard, I direct your attention to §86(4) of the 
Freedom of Information Law, which defines "record" broadly 
to include: 

"any information kept, held, filed, 
produced or reproduced by, with o~ -
for an agency or the state legislature, 
in any physical form whatsoever in
cluding, but not limited to, reports, 
statements, examinations, memoranda, 
opinions, folders, files, books, man
uals, pamphlets, forms, papers, de
signs, dtawings, maps, photos, letters, 
microfilms, computer tapes or discs, 
rules, regulations or codes". 

It is emphasized th.at the definition quoted above includes 
not only those records in possession of an agency, such as 
.the Department of State; it also includes "any information ••• 
produced ••. 11 for an agency. Consequently, it is my con
tention that the documentation prepared by Burgos would 
constitute "record~" as defined by the Freedom of Informa
tion Law that are in· the legal custody of the Department of 
State. 

Third, although the thrust of the Code of Ethics 
and Privacies adopted by the Marketing Research Association, 
Inc., may be cited to provide direction, the Code does not 
constitute a law, nor does it have the force and effect of 
law. Further, in my-view, to the ·extent that such a code 
conflicts with a statute ~nacted by the State Legislature, 
it would be void tq that extent. 

Lastly, although the names, addresses, and telephone 
numbers of persons surveyed by Burgos.might become known 
to the Department of State, the Freedom of Information Law 
permits the Department to withhold such information from 
the public. Section 87(2) (b) of the Freedom of Information 
Law enables an agency to withhold records or portions 
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thereof the disclosure of which would constitute "an un
warranted invasion of personal privacy". Based upon ex
tant case law [see e.g., Gannett News Service, Inc. v. 
State Office of Alcoholism and Substance Abuse, 415 NYS 
2d 780 (1979)J, I believe that a court would find that the 
results of a survey would be accessible under the Freedom 
of Information Law, i.e., statistical findings, but that 
any identifying details concerning those members of the 
public who were surveyed could justifiably be withheld 
under the privacy provisions of the law. As such, the 
privacy of individuals surveyed would not be compromised 
due to the capacity to withhold personal information under 
the Freedom of Information Law. 

In sum, I believe that the documentation in which 
you are interested must be made available to you. Further, 
once the personal information is made available, any iden
tifying details could in my view be withheld from the public 
on the ground that disclosure would constitute an unwarranted 
invasion of personal privacy. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 
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Ms. Elisabeth Ann Altruda 

June - 9, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Altruda: 

I have received your letter of May 18. Please 
accept my apologies for the delay in response to your 
inquiry. 

It is noted at the outset that I have contacted 
representatives of the New York City Board of Education 
on your behalf. Although I have not been compl etely 
successful in reaching those who could most likely assist 
you, information will be provided to you in the hope 
that the controversy can be r esolve d. 

·In terms of your request, you are seeking various 
records, which according to a representative of the 
Board's Office of Counsel, comprise virtually dozens 
of documents, The records in question concern "program 
descriptions, including description of pupils suitable 
for each program, program goals, curriculum design , 
staffing patterns and related services pertaining to 
specific aspects of programs dealing with education of 
the physically handicapped, childre n with retarded mental 
development and ~ducation of the emotionally handicapped . 

Although you were informed that a respon s e would 
be forthcoming, the reco rds access officer fpr the Board 
of Education stated that no determination with respect to 
your request could be made until mid-July. Further, you 
wr.ote that by withbolding the information in question, 

., 
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the Board of Education might effectively deny you the 
opportunity to "make informed visits to various special 
education programs"-that may be appropriate to the needs 
of your child, for the school year will be ended by the 
time you receive the information. 

In terms of rights of access to the information 
sought, two points should be ~ad~. 

First, the Freedom of Information Law, as a general 
rule, does not require that an agency create a record in 
response to a request. As such, to the extent that the 
information sought does not exist in the form of a record 
or records, the Board of Education need not create new 
records on your behalf. 

And second, the Freedom of Information Law is based 
upon a presumption of access. Stated differently, all 
records of an agency, such as the Board of Education; are 
accessible, except those records that fall within one or 
more grounds for denial appearing in §87(2) (a) through 
(h) of the Law. 

In my view, based upon your description of the 
records sought, I believe that they would be available. 
Section 87(2) (g) of the Freedom of Information Law pro
vides that inter-agency and intra-agency materials con
sisting of statistical or factual information, instruc
tions to staff that affect the public, or final agency 
policy or determinations must be made available. Since 
the reco:i;ds in question constitute factual information 
and ar~ 'reflective of the policy of the Board of Educa
tion, it would appear that they are accessible. 

With respect to the problem of the school year end
ing prior to your receipt of the records, I was advised 
that Deidre Tompkins, an attorney for the Board of Educa
tion, specializes in your areas of concern. Although I 
attempted to reach her on several occasions, I have not 
yet had an opportunity to obtain information from her 
regarding the steps that you might take to view special 
education programs in action. It is suggested that you 
contact Ms. Tompkins at (212) 596-5627 in order to obtain 
information concerning the opportunity to view the pro
grams in which you are interested. 
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I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jm 

cc: Deidre Tompkins 

Sincerely, 

. M.1-:r:~ 
Robertri.y_ Freeman ---
Executive Director 
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Carolyn J. Pasley 
Assistant Counsel 
State University of New York 
State University Plaza 
Albany, New York 12246 

June 9, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Pasley: 

I have received your letter of May 20 in which you 
offered several comments regarding an advisory opinion 
written at the request of Dr. Stuart Lewis, April 28, 1981 • 

. I. would like to offer the following observations 
with regard to the opinions you have expressed. 

First, I thank you for enclosing copies of Article 
31 of the Collective Bargaining Agreement negotia.ted by 
the United University Professions, Inc. (UUP) and the State 
of New York. You expressed concern that our letter to Dr. 
Lewis represents a belief that the State University has 
adopted a restrictive policy with respect to the rights of 
access of a state university employee (and/or a UUP member} 
to his or her personnel file. In his correspondence, Dr. 
Lewis stated that he had never been a member of UUP. Our 
response was intended•· to ·indicate to him that if he had 
been represented by UUP, his rights of access under the 
Freedom of Information Law could not have been curtailed 
or superceded by a negotiated agreement. In my view, 
rights of access under the Freedom of Information Law 
exist concurrently with any rights of access to personnel 
files granted by a negotiated agreement; however, rights 
granted by the Freedom of Information Law would not in my 
opinion be limited by the terms negotiated in a collective 
bargaining contract. Stated differently, to the extent 
that a collective bargaining agreement contains terms 
more restrictive than the Freedom of Information Law, it 
would be void to that extent, for a contract could not abridge 
rights granted by a statute. 

x "Ii' ·'he . teitkt 
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Secondly, you commented on the Committee's view 
regarding the application of the Open Meetings Law to 
various entities of the Downstate Medical Center of the 
State University. As indicated in the earlier opinion, 
it was unclear from the facts in Mr. Vigneau•s letter 
whether a State University faculty meeting and/or a meeting 
of the Residency Review Committee is subject to the Open 
Meetings Law. You indicated in your letter that the faculty 
of each State University operated campus is responsible for 
the "initiation, development and implementation of the 
educational programs" of the campus. Additionally, you 
wrote that although a faculty committee such as the Resi
dency Review Committee "perform(s) significan~ responsibil
ities with respect to academic matters within the University", 
those responsibilities do not involve the performance of a 
"governmental function for the State or for an agency or 
department thereof". In this regard, case law has consis
tently held that the State University is an integral part 
of the government of New York State [see Ehrlich v. 
Universit{ of Houston, 69 AD 2d 75 (1979), rev'd on other 
grounds, 9 NY 2d 574 (1980)]. Moreover, in my view, the 
responsibilities of initiating, implementing, developing 
and/or undertaking of educational programs and academic 
matters, whether by the Regents, the Board of Trustees, 
the ~ouncils, campus faculty, or a committee, subcommittee 
Qr advisory group thereof, involve the performance of a 
governmental function envisioned in the definition of 
"public body" in §97(2) of the Open Meetings Law. If such 
activities are not the types of governmental functions en
visioned by the Legislature in its creation of the State 
University system, which activities could be considered 
governmental? 

Many public -bodies perform their duties by means of 
delegation. In this regard, under the original Open Meet
ings Law effective in 1977, it was unclear whether commit
tees, subcommittees and similar advisory bodies were sub
ject to the Law. However, I believe that the definition 
of "public };)ody" as amended clearly includes advisory 
bodies within the scope of the Law. Moreover, this point 
was confirmed in a recent decision, which found that a 
mayor's task force·was subject to the Open Meetings Law, 
even though it performed solely advisory duties (see e.g., 
Matter of S racuse United Neighbors v. Cit of s racuse, 

AD Fourt Department, Appe ate Division, 
March 27, 1981)]. As such, I would like to reiterate the 
contentions expressed in the earlier opinion which advised 
that the entities in question appear to be public bodies 
subject to the Open Meetings Law. 
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As you are aware, even though an entity may be 
covered by the Open Meetings Law, that does not mean that 
all of its deliberations must be conducted in public. On 
the contrary, there are eight grounds for executive or 
closed sessions during which the public may be excluded. 

Moreover, as noted in the opinion addressed to Dr. 
Lewis, §100(1) (f) of the Law authorizes a public body to 
enter into a closed executive session to discuss: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters,· 
leading to the appointment, employ-
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation ..• " 

Based on the situation described in Dr. Lewis' correspon
dence, it appears that the ground for executive session 
quoted above could properly be cited when performance 
evaluations are considered, for discussions of that nature 
would likely deal with the "employment history" of a par
ticular person. 

I hope these comments are responsive to your concerns. 

BY: 

PPB:RJF:ss 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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Mr. Michael J. Gabel, Jr. 
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June -9, 1981 

Downstate Correctional Facility 
Box 445 
Red Schoolhouse Road 
Fishkill, New York 12824 

gresente 1.n your correspondence. 

Dear Mr. Gabel: 

the· facts 

l have received your letter of., June 7 in which 
you appealed a denial of access to records by Ann 
Stantion, Head Clerk of the Downstate Correctional 
Facility. 

Please be advised that an appeal of a denial 
of access is not directed to the Committee on Public 
Access tp· Records, but rather to the head of the agency 
that maintains possession of the records that were 
withheld. Specifically, I direct your attention to 
§89(4) {a) of the Freedom of Information Law, which 
states that: 

"[A]ny person denied access to a 
record may withhin thirty days 
appeal in writing such denial to 
the head, chief executive or 
governing body of the entity, or 
the person therefor designated 
by such head, chief executive, or 
governing body, who shall within , 
seven business days of the receipt 
of such appeal fully explain in 
writing to the person requesting 
the record the reasons for further 
denial, or provide access to the 
record sought." 
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Further, each agency, such as the Department of 
Correctional Services, is required to develop regulations 
designed to implement the Freedom of Information Law. 
In this regard, §5.45 of the regulations promulgated by 
the Department of Correctional Servi,pes, entitled II Appeal 
from denial of access", states in relevant part that: 

"[A]ny person whose application to 
inspect or copy a department record 
has been denied may appeal such de
nial to the Counsel, Department of 
Correctional Services, Bu'ilding 2, 
State Campus, Albany, N.Y. 12226. 
Such appeal must be in writing and 
must set forth: the name and 
address of the applicant; the spec
ific records denied; the date of 
the request; the place of request if 
other than Building 2, State Campus; 
and, if known, the person denying 
such request and the date thereof." 

In view of the foregoing, it is suggested that you appeal 
to Counsel to the Department of Correctional Services. 

Lastly, it is noted that the Committee on Public 
Access to Records does not have possession of records 
generally. Since the Committee does not have the pos
session of the records in.which you are interested, it 
does not have the capacity to either grant or deny access 
to the records in question. Again, your request should 
be direct~ to Counsel to the Department of Correctional 
Services. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

~~ Robert J. Freeman 
Executive Director 

RJF:JM 
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presented in your correspon ence. 

Dear Mr . Hodge: 

June 10, 1981 

, 
on the facts 

I have received your letter of June 8 in which you 
requested information regarding an attorney. 

Specifically, you wrote that you are interested in 
knowing whethe r a particular attorne y "is experienced and 
credible", and whether he . is a member of the "Bar Association" 
and, i~ ~o, for how long he has been a member. 

It is noted at the outset that the Committee on 
Public Access to Records is responsible for advising with 
respect to the Freedom of Information Law; it does· not have 
possession of : records gen e rally , such as those concerning 
an attorney, nor does it have the authority to compel an 
agency subject to the Freedom o f I nformation Law to comply 
with the Law. As such, this office does not have in its 
possession the informati on that you are seeking. 

Further, the Freedom of Information Law is applicable 
only to records in possession of governmental agencies. 
Consequently, a bar association, · which is separate and 
distinct f rom the governme nt, w0uld not be an "agency" 
s ubject to the Freedom of Information Law [see attached, 
Freedom of Information Law, definition of "agency", §86(3) ) . 
In addition, the definition of "agency" specifically excludes 
the courts and court records f rom its provisions. 

Nevertheless, I have contacted the New York State 
Bar Association on your behalf. I was informed that there 
is a lawyer admitted to practice by the name of Robe.rt J. 
Riordan. The addre ss listed for that Mr. Riordan is l2 
Court Street, Brooklyn, New York. The attorney in question 
is not a member of the New .York State Bar Association, and 
I have no way of knowing whether that Mr. Riordan is the same 
individual to whom you made reference in your lette r. 
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It is also emphasized that membership in a bar asso
ciation is purely voluntary. Therefore, the fact that an 
attorney might not be a member of a bar association likely 
has no bearing upon his or her capacity to practice law 
effectively. It is also important to point out that there 
are numerous bar associations in the state. While there is 
a New York State Bar Association, there is also an Association 
of the Bar of the City of New York. To the best of my know
ledge, virtually each county also has a bar association. 
In each instance, membership is voluntary. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Hortorable George Friedman 
Member of the Assembly 
Room ·70'~ 
Legisla.tive Office Building 
Albany,, New York 

The ensuin~ advisqr;[ opinion isbased solely upon the facts 
pr~sented 1.n your correspondence. 

Dear Assemblyman Friedman: 

I have received your letter of June 9 and appreciate 
your interest in compliance with the Freedom of Information 

,. and.. Open Meetings Laws~ You have raised a series of ques .... 
tions regarding community boards in New York City and I 
will ~ttempt to respond to each. 

Your firf>t question is whether community boards of 
the City of New York are subject to the Freedom of Inforrna-
tiori and Opert Meetings Laws. · 

In terms of background, community boards were created 
initially by local law No. 39, which was added to the New 
Yo:tk City Charter in 1969. Under that provision, community 
boards were governed by §84 of the New York City Charter. 
Section 84 of the Charter was repealed by the passage of 
local No. 102 enacted in 1977. The cited provision was re
placed by §2800,of the Charter entitled "Community Boards''~ 
According to §2800, the me!'.flbers of a community board are · 
appointed by a bureau .president. Further, it.is clear that 
a community board R~rforms duties of a governmental n1;1ture 
for the City of New York. 

Based upon §2800 of the New York City Charter, ! 
.believe that a community board may be considered an "agencylf 
subject to the Freedom of Information Law and a "publ:i.c body" 
subject to the Open Meetings Law. 
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Section 86 ( 3) of the Freecfom Of Information Law 
defines "agencyn to include: · 

"any stat.e or municipal department, 
board, bureau, division, commission, 
committee, public authority, publlg: 
corporat;.ion, council, office or ot.q:i;ii 
governmental entity performing a .·· 
governmental or proprietary function· 
for the state or any one or more mµni
cipalities thereof, except the judiciary 
or the state legislature". 

From my perspective, a comnn,ipity board ls a municipal entity 
that performs a governmental function.for a municipality, 
New York City. Therefore, it is in my view an "agency0 

subject to the Freedom of Information Law. 

li.c: bod~;c~~b~e!~;?> of the Open Meetings Law defines npub-

"any entity, for which a quo:rum is 
required in order to conduct public 
business and which consists of two 
or rrtO:re members, perfdrrrting a.govern ..... 
mental function for the state or for 
an agency or department thereof, or. 
for a public corporation as defined 
in section. sixty-six of the general 
construction law, or committee or · 
subcommittee or other similar body 
of such public body ... 

By breaking the def'inition into its components, I.believe 
that it may be concluded that a community board is a "public 
body'' subject to the ppen Meetingr:; Law. First, it ls an 
entity that may consist of up to)fifty persons. Second, 
while there may be no specific.reference in the City Charter 
to a quorum; §41 of-the General Construction I.aw :requires 
that any entity consisting of three or more persons desig-' 
nated to perform a.d.µty colleCtively as a body can only do.y 
so by means of a qu9rum, a majority of the total membership. 
Third, based upon §2800 of.the City Charter, a community 
board clearly conducts public business and performs a 
<JOVernmental function. And fourth, the.duties of a community 
board are performed on beh~lf of a public corporation, the 
City of NewYork. 
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In view of the foregoing, I believe that a co:rnmun .... 
ity boarq. is clearly a npublic bodyll subject to the Ope;r'l 
Meetings Law in all respects. 

'_\::,.:;, 

It is also noted that the definition of "publ.,:i;c>body" 
as amended includes not only governing bodies that ha.ye the 
authority to take final action, but advisory bod;ie~, ¢6m
mittees and subcommittees as well. Further1 lt was.recently 
held that an advisory body designated by a m~yor constituted 
a "public body" subject to the Open Meetings\t.aw [see e.g., 
$ racuse United Nei hbors v. Cit of S racU$~,

1
'43'7 NY$ 2d 

466, . AD 2d . . , 19 81 . In view of. the case law and 
the thrust of applicable prqvisions of the Open Meetings 
Law, once again, I believe that a community board clearly 
falls within the scope of that law. · 

Your second question is whether a .. vote by a. commun ... 
ity board for the election of its officers may be conducted 
by secret ballot. In this regard, Idirect your attention 
to §87 (3) {a) of the Freedom of Information Law, which 
states that each agency shall :rnainta,tn: 

"a record of the fini:i.lvote of each 
member in every agency.pr9ceeding in 
which the member vot'.es ••• 

Since a community board is an "agency" subject to the Free
dortf of<lnformatioh Law, it fs· required to···oreate a •reoord· 
of votes indicating the manner in which each member voted 
in each instance in which a vote is taken. 

Third, you have raised a questionreg~to,ing the 
ramifications of a failure to adhere to the<requiremertts 
of the Freedom of 'Information and Open Me~tings .Law~ •. Under 
the Freedom of Information Law, if, for example, .a voting 
record envisioned by~ §87 (3) (a) is not prepared, presumably . 
any person would have the,"capacity to initiate a proceeding 
under Article 78 of the Civil. Practice Law and Rules in .. the. 
nature of man.damus to compel the l;>oard to perf¢:rm a duty 
that it is required to perform. 

In the case. of the. Open Meetings Law,: if, for ~K-'.,> .••· 
ample, the provisions of the Law are not followed, a ct'.;i.µit' · 
may,. upon good cause shown, .make null and void action takJn 
in violation of the Law (see §102) • 
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Lastly, you raised a question regarding the juris
diction of the Committee on Public Access to Records with 
respect to the interpretation of the Freedom of Information 
and Open Meetings Laws. In this regard, §89(1) (b) (ii) of 
the Freedom of Information Law states that the Committee 
shall: 

" ••• furnish to any person advisory 
opinions or other appropriate in
formation regarding this article ••. " 

Similarly, §104(1) of the Open Meetings Law states that the 
Committee shall: · 

" •.• issue advisory opinions from time 
to time as, in its discretion, may 
be required to inform public bodies 
and persons of the interpretations 
of the provisions of the open meet
ings law ••• 11 

It is also noted that, although an op1.n1.on rendered 
by this office is solely advisory, numerous judicial deci
sions have relied upon advisory opinions rendered by the 
Committee. Further, two Appellate Divisions have found 
tllat an opinion of the Committee should be upheld, .unless 

.the opinion is found to be unreasonable [see e.g., Sheehan 
v. City of Binghamton, 59 AD 2d 808, (1977); Miracle Mile 
Associates v. Yudelson, 68 AD 2d 176 (1979)] . 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

~{t-Q.~ 
Robert J. Freeman 
Executive Director 
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Daniel E. Wartenberg 
Science for the People 
601 Graduate Biology Bldg. 
State University of New York 
Stony Brook, New York 11794 

June 11, 1981 

The ensuin~ advisory opinion is.based solely upon the facts 
presented in your correspondence. 

Dear Mr. Wartenberg: 

As you ~re aware, I have received your letter of 
May 19, as well as the correspondence appended to it, in 
which you requested an advisory opinion regarding a request 
for records directed to the Suffolk County Department of 
Health Services. 

According to a letter addressed to Dennis Moran of 
the Water Quality Division of the Department of Health 
Services, you requested copies of various records pertain
ing to "}1ealth and safety studies" conducted on eastern 
Long Island "in relation to ground water and soil contam
ination by pesticides and herbicides, in general, and by 
aldicarb (Temik) in particularn~ You also wrote that the 
records in which you.are interested "primarily concern 
the methodologies and unpublished results utilized in water 
quality and epidemiology studies conducted at the site". 
Your request describ~d in detail the particular types of 
information sought with re,,spect to water quality, epidem
iology and farm worker studie~.• 

In all honesty, I have no e,q,ertise with respect to 
the technical nature of the information that you are seek
ing. However, I would like to o-ff-er the following obser
vations with respect to your request relative to rights of 
access granted by the Freedom of Information Law. 
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First, the Freedom of Information Law is an access 
to records law. Stated differently, the Law grants rights 
of access only with respect to existing records. Conse
quently, an agency, such as the Department of Health 
Services, is not required to create a record in response 
to your request if records reflective of the information 
sought do not exist. Similarly, if you seek records in a 
specific format, but the records do not exist in that format, 
the agency need not alter the records or its program to 
accommodate you. 

Second, the Freedom of Information Law is based 
upon a presumption of access. Section 87(2) qf·the Law 
provides that all records of an agency are available, 
except those records or portions thereof that fall within 
one or more grounds for denial appearing in paragraphs (a) 
through (h) of the cited provision. It is also noted that 
the introductory language in §87(2) makes reference to 
"records or portions thereof" that may be withheld. As 
such, it is clear that the Legislature envisioned situations 
in which a record might be both accessible and deniable in 
part. In such cases, I believe that an agency would be 
obligated to provide access to those portions of a record 
that are accessible, while deleting the remainder. 

Third, it would appear that two of the grounds for 
denial might be .. relevant to your request. 

Section 87 (2)(g) of the Law states that an agency 
may withhold records that: 

"are inter-agency or intra-agemcy 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect t~e ~ublic; or 

~ 

iii. final agency policy or 
determiriations •.• 11 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policies or determinations must be made available. 
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Under the circumstances, it appears that the raw 
data that you are seeking was developed by the Department 
of Health Services. If that is the case, the data could 
properly be characterized as "intra-agency material". 
However, it also appears that the data would consist of 
"statistical or factual tabulations or data" that would be 
accessible under §87(2) {g) {i). Further, it would appear 
that records reflective of methodologies, for example, 
might be considered instructions to staff that affect the 
public or the policies of the agency with respect to the 
means by which the studies were carried out. 

One of the areas of request concerns conclusions 
reached by studies. If the conclusions are reflective of 
final determinations and are factual in nature, I believe 
that they would be available. However, if the conclusions 
are essentially advisory in nature or are reflective of 
opinion or suggestion, for instance, I believe that those 
aspects of the records sought could justifiably be withheld. 
Under such cir<?umstances, so-called "conclusions" would be 
intra-agency materials that are not statistical or factual, 
instructions to staff that affect the public or final agency 
policies or determinations. 

·~second ground for denial that may be relevant in 
view of the correspondence is §87(2) {b). The cited provision 
states that an agency may withhold records or portions there
of when disclosure would result in "an unwarranted invasion 
of persomil privacy'' •. To the extent that the data identifies 
particular individuals, it is possible that disclosure of 
the identities of such individuals would constitute an 
unwarranted invasion of personal privacy. 

However, according to your letter of April 28 to 
David Gilmartin of the County Attorney's Office, you were 
informed that the dat§l may refer only to "approximate 
locational information so that there should be no confi
dentiality considerations"~ W,t thou.t being familiar with 
the data, I t:ould not conjecture as to the privacy consid
erations that may be present. However, if indeed disclo
sure of the identities would result in an unwarranted 
invasion of personal privacy, such-information may in my 
view be withheld or deleted from records that are otherwise 
accessible. 
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Lastly, with respect to your capacity to view or 
gain copies of the information in question, I would like 
to offer the following remarks. If, for example, records 
contain information the disclosure of which would result 
in an unwarranted invasion of personal privacy, such records 
might justifiably be withheld from personal inspection if 
copies are not sought. However, if copies are requested, 
and if identifying details can be deleted, copies should in 
my view be made available after having deleted identifying 
details. Further, §87(1) (b) (iii) states that an agency· 
may assess a fee for copying records: 

~• •. which shall not exceed twenty-five 
cents per photocopy not in excess of 
nine inches by fourteen inches, or 
the actual cost of reproducing any 
other record, except when a different 
fee is otherwise prescribed by law". 

As such, in the case of records that are subject to con
ventional photocopying methods, you may be assessed a fee 
of up to twenty-five cents per photocopy. In the case of 
the duplication or inspection of other records, such as 
computer tapes or microfilm, for example, fees may be based 
upon ·the actual cost of reproduction. In addition, §89(3) 
of the Law states in part that an agency must make copies 
of accessible records·· "upon payment, or of fer to pay" the 
requisite fees for copying. Consequently, I believe that 
the County could requ.ire you to pay the appropriate fees 
prior to reproducing records on your behalf. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Dennis Moran 
David Gilmartin 
Frederick Foster 

Sincerely, 

~<),~ 
Robert J. Freeman 
Executive Director 
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Mr. Robert B. Jarosz 
Box 149 
76-C-648 
Attica, New York 14011 

June 1-1, 1981 

The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Jarosz: 

I have received your letter of May 18. 

You have indicated in your correspondence and 
enclosures that you have been unable to obtain copies 
of records that you believe were withheld by various 
law enforcement agencies at your trial. Specifically, 
you wrote that a police department and department of 
probation refused to comply with your Freedom of Infor
mation Law request. 

~ would like to offer the following observations 
with regard to the issues you raised. 

First, the Freedom of Information Law is based 
upon a presumption of access. Section 87(2) of the 
Law states that all records of an agency, such as a 
police department, are available, except those records 
or portions thereof that fall within one or more 
grounds for denial appearing in paragraphs (a) through 
(h) of the cited provision. 

Second, it is possible that records of the taped 
telephone conversations to which you made ref.erenc.e may 
no longer exist. For instance, while police departments 
often tape record such communications, if a tape record-
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ing has been erased or destroyed, very simply, there 
may be no records to be made available. Further, §89(3) 
of the Law specifically states that, as a general rule, 
an agency need not ·create a record.in response to a re
quest. 

Assuming that the radio communications that you 
are seeking remain in existence, there may be grounds 
for withholding. Section 87(2} (e) of the Freedom of 
Information Law states that an agency may withhold re
cords or portions thereof that: 

"are compiled for law enforcement 
purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or judicial proceed-
ings; · 

ii. deprive a person of a right to 
a fair trial or impartial adjudica
tion; 

111. identify a confidential source 
or disclose confidential informa
tion relating to a criminal investi
gation; or 

iv. reveal criminal investigative 
techniques or procedures, except 
routine techniques and procedures." 

The provision quoted above is based largely upon poten
tially harmful effects of disclosure. While the radio 
communications in question may have been created or 
compiled for law enforcement purposes, it is in my 
view doubtful at this time whether disclosure could 
interfere with an investigation, deprive a person of 
a right to a fair trial, or reveal non-routine crim
inal investigative techniques or procedures. It is 
possible, however, that the communications might con
tain information regarding a confidential informant, 
for instance. If that is the case, portions of tapes 
or transcripts of the radio communications could likely 
be withheld. . , 
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Third, another ground for denial that arises in 
the context of law enforcement investigations is §87(2) 
(f). That provision states that an agency may withhold 
records or portions thereof when disclosure would "en
danger the life or safety of any person". Since I am 
not familiar with the co~tents of the records in question, 
it is unknown to me whether the language quoted above 
would be applicable. 

Fourth, a last possible ground for denial that 
could be relevant to your request is §87(2) (g), which 
states that an agency may withhold records that: 

"are inter-agency or intra-agency 
materials, which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or de
terminations .•. " 

It is noted that the provision quoted above contains 
what in effect is a double negative. Stated differently, 
although inter-agency and intra-agency materials may 
be withheld, portions of such materials consisting of 
statistical or factual information, instructions to staff 
that affect the public, or final agency policy or de
terminati'ons must be made available. Therefore, the 
taped telephone conversations may be withheld either in 
full or in part if the contents did not fall within the 
three exceptions. 

Fifth, you are seeking a copy of a "worklog and 
duty roster" in order to determine whether a particular 
police department employee was scheduled to work on 
a specific date.. If such a record is maintained by 
the police department, it would appear to be accessible 
to the extent that the information contained in the 
record does not fall within any of the exceptions set 
forth above. 
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Sixth, one area of request concerns records which 
you believe are in possession of an office of a district 
attorney. Although.an office of a district attorney is 
an agency which must comply with the Freedom of Informa
tion Law, the grounds for denial discussed in the pre
ceding paragraphs could also be cited as a basis for 
withholding records in the possession of a district 
attorney. ··· 

Further, I would like to point out that the Free
dom of Information Law requires that an applicant "reason
ably describe" in writing the records in which he or she 
is interested. Consequently, rather than requesting 
''all tangible items" concerning your arrest, for example, 
without more, it is suggested that you attempt to provide 
as much specificity ,.as possible when making a request. 
Identifying information, such as dates, file designa
tions, or similar information would likely enable an 
agency to respond more readily to a request. 

Seventh, you indicated that you have requested 
the probation term of a particular individual from a 
county probation department. Information contained in 
?robation records such as presentence investigation re
ports or a probation supervision file are con£ idential, 
and access to such information is restricted unless a 
particular statute or court order authorizes that parti
cular information be made available [see Executive Law, 
§243; Criminal Procedure Law, §390.50; and 9 NYCRR 348]. 
Therefore, it is unlikely in my view that you would be 
able to obtain information regarding the probation period 
of another individual from a department of probation. 

Eighth, with respect to the time limits for re
sponse to requests, §89{3) of the Freedom of Information 
Law and §1401.5 of the Committee's regulations provide 
that an agency must respond to a request within' five 
business days of the receipt of a request. The response 
can take one of three forms. It can grant access, deny 
access, and if so, the denial should be in writing stat
ing the reasons; or the receipt of a request may be 
acknowledged in writing if more than five days is nec
essary to review or locate the records and determine 
rights of access. When the receipt of the request is 
acknowledged within five business days, the agency has 
ten additional days to grant or deny access. Further, 
if no response is given within five business days of 
receipt of a request or within ten days of the acknow
ledgment of the receipt of a. request, the request is con
sidered "constructively" denied [see regulations, §1401. 
7 (b) ] • 



Mr. Robert B. Jarosz 
June 11, 1981 
Page -5-

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to'the Committee 
[see Freedom of Information Law, §89(4) (a)]. 

Lastly, it is possible that some of the information 
that you are seeking may exist as part of court records, 
particularly if the information was introduced into 
evidence during a trial. In this regard, although the 
Freedom of Information Law does not include the courts or 
court records within its coverage, many court records are 
available under §255 of the Judiciary Law. If you believe 
that a court clerk would have possession of the records 
in which you are interested, you should request such re
cords from the clerk of the appropriate court. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:PPB:jm 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

GdCJk~ 
BY: Pamela Petrie Baldasaro 

Assistant to the Executive 
Director 
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Wayne o. Alpern 
Law Offices 
170 Broadway 
New York, NY 10038 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Alpern: 

As you are aware, I have received your letter of 
May 29 in which you requested an advisory opinion under the 
Freedom of Information and Open Meetings Laws. 

Your inquiry generally concerns the process by 
which the New York State Council on the Arts (NYSCA) arrives 
at its determinations. Specifically, you indicated that 
NYSCA's determinations involve numerous stages, including 
"what NYSCA refers to as 'auditors', 'staff', 'panels', 
'committees', 'subcommittees', and finally, 'council'". 
You also wrote that: 

"[C]ouncil is theoretically the only 
body authorized to make 'final' deci
sions. However, there is little 
question that council decisions are 
not only very strongly influenced 
and reflective of reviews and recom
mendations made at lower levels within 
the agency, but in fact generally 
ratify without challenge or exception 
such prior 'determinations'". 

It is your contention that the 11 final determination" made 
at the end of the decision-making process by the Council 
should be viewed: 
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"as a ratification or confirmation 
of prior determinations by staff, 
panels and committees which the 
agency calls recommendations". 

According to your letter: 

11 
••• NYSCA's apparent position is that 

panels are advisory bodies that do not 
make final determinations, and rio 
council members sit on the panels, and 
therefore OML requirements are inappli
cable. It is further indicated that 
committee meetings go into executive 
sessions in order to consider specific 
grant applications". 

On the basis of the information that you provided, 
your first area of inquiry raises a series of questions 
concerning the applicability of the Open Meetings Law to 
the groups specified. 

Perhaps the most important provision of the Open 
Meetings Law relative to your inquiry is the definition of 
"public body". Section 97(2) of the Open Meetings Law 
defines "public body" to include: 

" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two 
or more members, performing a govern
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law, or committee or 
subcommittee or other similar body of 
such public body". 

Based upon the language quoted above, it is my view that 
each of the groups that you identified concerning the 
application of the Law (panels, committees,· subcommittees 
and the Council) constitute public bodies subject to the 
Open Meetings Law, except meetings of staff. From my 
perspective, gatherings among staff of an agency would not 
constitute meetings subject to the Open Meetings Law, for 
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staff would not constitute a public body. It is noted in 
this regard that a series of amendments to the Open Meetings 
Law recommended largely upon recommendations made by the 
Committee became effective on October 1, 1979. One of the 
amendments concerns a redefinition of "public body". In 
its deliberations that led to a recommendation concerning 
the definition in question, it was clearly intended that 
the definition of "public body" should not be construed 
to include meetings of staff. In my view, a gathering of 
staff members does not generally represent a meeting among 
individuals designated to perform a duty collectively as a 
body. Further, the identities of staff members working with 
respect to particular duties often changes, for there is 
likely no designation of a group of individuals to perform 
their duties in a collegial manner acting as a single voice. 

The other groups that you mentioned, however, such 
as panels, committees, subcommittees and the Counc-il itself, 
are public bodies, for each of the conditions precedent to 
a finding that they constitute public bodies may in my view 
be met. 

First, each of those groups would be an entity con
sisting of two or more members. 

Second, whether the groups in question are comprised 
of public officers, others, or a combination of both, they 
are in my view required to perform their duties by means 
of a quorum. It is noted in this regard that §41 of the 
General Construction Law defines "quorum" and states that: 

"[W]henever three or more public offi
cers are given any power or authority, 
or three or more persons are charged 
with any public duty to be performed 
or exercised by them jointly or as a 
board or similar body, a majority of 
the whole number of such persons or 
officers, at a meeting duly held at a 
time fixed by law, or by any by-law 
duly adopted by such board or body, 
or at any duly adjourned meeting of 
such meeting, or at any meeting ,duly 
held upon reasonable notice to all of 
them, shall constitute a quorum and 
not less than a majority of the whole 
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number may perform and exercise such 
power, authority or duty. For the 
purpose of this provision the words 
'whole number' shall be construed to 
mean the total number which the board, 
commission, .body or other group of 
persons or officers would have were 
there no vacancies and were none of 
the persons or officers disqualified 
from acting". 

In view of the definition of "quorum" quoted above, it is ~ 
clear that any group of three or more public officers or 
persons charged with any public duty to be performed or 
exercised by them collectively as a body can do so only 
by means of a quorum, a majority of the total membership. 

Third, each of the groups in question in my view 
conducts public business and performs a governmental func
tion, for each analyzes applications made to the Council 
and performs a step in the deliberative process that 
influences the final determination by the Council. 

And fourth, the functions performed by those groups 
are carried out for an agency of state government, NYSCA. 

As such, I believe that each of the requirements 
necessary to a finding that an entity is a "public body" 
is present with respect to the groups that you mentioned. 

Moreover, the amendments to the definition of "pub
lic body" tend to strengthen a contention that advisory 
bodies, such as the panels, committees and subcommittees 
that you mentioned, are "public bodies". Specifically, 
the language in the definition of "public body" as orig
inally enacted made reference to entities that "transact" 
public business, and it was argued by many that advisory 
groups with only the capacity to recommend and with no 

· authority to take action were not covered by the Law, be
cause they do not "transact" public business, i.e., take 
final action. The substitution of the term "conduct" in 
my opinion represents an intent to include committees, 
subcommittees and other advisory groups that have no 
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authority to take final action, but merely the authority 
to advise. The inclusion of committees, subcommittees 
and "similar" bodies in the definition also indicates an 
intent on the part of the Legislature to include advisory 
bodies within the scope of the definition of "public body", 
for such groups generally have no authority to take final 
action. 

In addition, in a recent determination rendered by 
the Appellate Division, Fourth Department, it was found 
that both an advisory committee and an advisory task force 
designated by a mayor constituted public bodies subject 
to the Open Meetings Law [see e.g., s1racuse United Neigh-
bors v. City of Syracuse, 437 NYS 2d 66, AD 2d · 
(1981)]. -- -

In reaching its conclusion, the Court stated that: 

"[W]hile neither of the committees 
here usurp the powers of other muni-
cipal departments and their recommenda-
tions may be characterized as advisory 
only, in that they did not bind the 
common council or other city departments, 
it is clear that their recommendations 
have been adopted and carried out without 
exception. To hold that they are not 
public bodies within the meaning of 
the Open Meetings Law would be to 
exalt form over substance. Both 
committees perform vital governmental 
functions affecting the municipality 
and its citizenry, and their recom
mendations receive the automatic 
approval of the common council. To 
keep their deliberations and decisions 
secret from the public would be vio-
lative of the letter and spirit of 
the legislative declaration in section 
95 of the Public Officers Law" (id. at 
468) • 

Based upon the amendments to the def,ini tion of 
"public body" and the thrust of recent case law, it is my 
view that the panels, committees, subcommittees and the 
Council itself constitute "public bodies" subject to the 
Open Meetings Law in all respects. 



Wayne O. Alpern 
June 12, 1981 
Page -6-

Assuming that the conclusion expressed above is 
accurate, I believe that any gathering of a quorum of any 
of the entities identified above would constitute "meetings" 
as defined by the Law. 

It is noted in this regard that the Court of Appeals 
held in 1978 that the definition of "meeting" should be 
construed to include any gathering of a quorum of a public 
body for the purpose of discussing public business, whether 
or not there is an intent to take action, and regardless 
of the manner in which the gathering may be characterized. 

In terms of the capacity to close meetings, the Open 
Meetings Law permits a public body to engage in executive 
sessions under §100. In addition, §103 identifies three 
exemptions from the Open Meetings Law. 

In my view, based upon the information that you have 
provided, none of the three exemptions appearing in §103 
could be cited to remove a meeting of the groups that you 
identified from the coverage of the Open Meetings Law. 

With respect to executive sessions, §100(1} lists 
eight areas of discussion that may be conducted during 
executive sessions. It is noted that a public body must 
follow a procedure prescribed in the Law before it may 
enter into an executive session, for §97(3) defines 
"executive session" to mean a portion of an open meeting 
during which the public may be excluded. In brief, the 
procedure for entry into an executive session [see §100(1}] 
involves three components: a motion to enter into an 
executive session made during an open meeting, the identity 
in general terms of the subject sought to be aiscussel 
behind closed doors; and a vote to carry the motion by a 
majority of the total membership of a public body. 

Based upon a review of the grounds for executive 
session, it appears that only one might be applicable. 
Specifically, §100(1) (f) permits a public body to enter 
into an executive session to discuss: 

" ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or mattefs 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation ••• " 
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While most of the areas identified in the language quoted 
above would not appear to be present in discussions of 
the groups in question, it is possible that some discussion 
might deal with the employment or financial history of a 
particular person or corporation. To the extent that 
§100(1) (f) would be applicable, or to the extent that any 
of the remaining grounds for executive session may appro
priately be cited, the groups in question would have the 
capacity to enter into an executive session. 

Your next area of inquiry involves rights of access 
to records in possession of NYSCA under the Freedom of 
Information Law. The documents in which you are interested 
are cited on page three of your letter and are numerous. 
In all honesty, without greater familiarity with the con
tents of specific records, it is all but impossible to 
provide specific direction. Nevertheless, I would like to 
offer the following comments. 

As you are aware, the Freedom of Information Law 
is based upon a presumption of access. Stated differently, 
all records of an agency, such as NYSCA, are accessible, 
except to the extent that records fall within one or more 
of the grounds for denial listed in §87(2) (a) through (h). 

It would appear that virtually all of the documents 
identified would constitute inter-agency or intra-agency 
materials. In this regard, §87(2) (g) of the Freedom of 
Information Law states that an agency may withhold records 
that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabula
tions or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or dete,min
ations .•• " 
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It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public or final agency 
policies or determinations must be made available. There
fore, to the extent that the records in question consist of 
statistical or factual information, instructions to staff 
that affect the public, or final agency statements or policy 
or determinations, they must in my view be made available. 

Conversely, to the extent that the materials contain 
advice that is solely reflective of opinion and not factual 
information opinion which the agency relies in carrying 
out its duties, they would be deniable [see e.g., Miracle 
Mile Associates v. Yudelson, 68 AD 2d 176 (1979)]. It is 
also noted that factual information is in my view available, 
even though it may be contained in what may be characterized 
as pre-decisional materials [see e.g., Miracle Mile, supra. 
Polansky v. Regan, 427 NYS 2d 161 (1980)]. ' 

I believe that minutes of meetings of the panels, 
committees, subcommittees and the council are also available, 
particularly if it is assumed that each of those entities 
is subject to the Open Meetings Law. Under §101 of the 
Open Meetings Law, public bodies are required to prepare 
minutes. In the case of motions, proposals, resolutions, 
and actions taken during open meetings, minutes must be 
compiled and made available within two weeks of such 
gatherings. Minutes reflective of action taken during 
executive sessions must be compiled and made available 
during one week of the executive sessions. 

Further, although the determination made by a panel 
or committee, for example, might not be reflective of the 
final determination of NYSCA, it would in my view nonethe
less be the final determination of the panel or committee. 
As such, I believe that those determinations are accessible 
under the Law, even though they may not represent the last 
step of the decision-making process. In this regard, it 
has been held that the term "final" (as in "final deter
mination") should not be accorded an ordinary dictionary 
definition, for such a construction "would produce an 
unreasonable result by denying access to all opinions, 
orders and determinations except those made by the highest 
agency. Adopting the legal definition ... permits the access 
intended under subdivision 5 of section 89 at each stage 
of an often multilevel administrative process" (Miracle 
Mile, id. at 182). 
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Lastly, it is noted that §87(3) (a) of the Freedom 
of Information Law requires that a voting record must be 
compiled in every instance in which a vote is taken in 
which the manner in which each member voted is indicated. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

M~.~ 
Robert J. Freeman 
Executive Director 

cc: New York State Council on the Arts 

I 

I 
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Ms. Peggy Vega, Chairperson 
Bronx Community Board No. 10 
3100 Wilkinson Avenue 
Bronx, New York 10461 

June 12, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Vega: 

I have received your letter of May 28 and appre
ciate your interest in complying with the Freedom of 
InfQrmation and Open Meetings Laws. 

You have requested a "ruling'' from this Committee 
"as to whether or not this vote can be by a ballot given 
to each member, or whether it must be an open vote iden
tifying each member's vote." 

Please be advised that the Committee does not 
have the authority to issue "rulings". On the contrary, 
the Committee is authorized to render advisory opinions 
under both the Freedom of Information Law [Public Officers 
Law, §89(1} (b) (ii}] and the Open Meetings Law [Public 
Officers Law, §104(1)J. Therefore, the comments pro
vided in the ensuing paragraphs should be considered 
advisory. 

In my view, a community board is prohibited from 
voting by secret ballot. 

In terms of background, community boards were 
created initially by local law No. 39, which was added 
to the New York City Charter in 1969. Under.that'pro
vision, community boards were governed by §84 of the 
New York City Charter. Section 84 of the Charter was 
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repealed by the passage of local No. 102 enacted in 1977. 
The cited provision was replaced by §2800 of the Charter 
entitled "community Boards". According to §2800, the mem
bers of a community board are appointed by a bureau pres
ident. Further, it is clear that a community board per
forms duties of a governmental nature for the City of 
New York. 

Based upon §2800 of the New York City Charter, I 
believe that a community board may be considered an 
"agency" subject to the Freedom of Information Law and 
a "public body" subject to the Open Meetings Law. 

Section 86(3) of the Freedom of Information Law 
defines "agency" to include: 

"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judi
ciary or the state legislature." 

From my perspective, a community board is a municipal 
entity that performs a governmental function for a muni
cipality, New York City. Therefore, it is in my view an 
"agency" subject to the Freedom of Information Law. 

Section 97(2) of the Open Meetings Law defines 
"public'body" to mean: 

"any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two 
or more members, performing a govern
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law, or committee or 
subcommittee or other similar body 
of such public body." 
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By breaking the definition into its components, I believe 
that it may be concluded that a community board is a "pub
lic body" subject to the Open Meetings Law. First, it is 
an entity that may consist of up to fifty persons. Second, 
while there may be no specific reference in the City 
Charter to a quorum, §41 of the General Construction Law 
requires that any entity consisting of three or more per
sons designated to perform a duty collectively as a body 
can only do so by means of a quorum, a majority of the 
total membership. Third, based upon §2800 of the City 
Charter, a community board clearly conducts public busi
ness and performs a governmental function. And fourth, 
the duties of a community board are performed on behalf 
of a public corporation, the City of New York. 

In view of the foregoing, I believe that a commun
ity board is clearly a "public body" subject to the Open 
Meetings Law in all respects. 

It is also noted that the definition of •~public 
body" as amended includes not only governing bodies that 
have the authority to take final action, but advisory 
bodies, committees and subcommittees as well. Further, 
it was recently held that an advisory body designated 
by a mayor constituted a "public body" subject to the 
Open Meetings Law [see e.g., Syracuse United Neighbors 
v. City of Syracuse, 437 NYS 2d 466, AD 2d , (1981)]. 
In view of the case law and the thrust of applicable pro
visions of the Open Meetings Law, once again, I believe 
that a community board clearly falls within the scope of 
that law. 

Since a community board is an "agency" subject 
to the Freedom of Information Law, it is in my view re
quired to follow the direction provided by that statute. 
Specifically, §87(3) (a) of the Freedom of Information 
Law requires that each agency shall maintain: 

"a record of the final vote 
of each member in every agency 
proceeding in which the mem
ber votes ... " 

As such, a community board is required to create a re
cord of ·votes indicating the manner in which each member 
voted in each instance in which a vote is taken. Further, 
I believe that the record of votes should be contained 
within minutes required to be compiled under §101 of 
the Open Meetings Law. The cited'provision requires 
that minutes include the vote taken at any meeting of 
a public body. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jrn 

Sincerely, 

·~:f-~ 
Robert J. Freeman 
Executive Director 
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June 15, 1981 

Mr. Michael J. Gabel, Jr. 
81-D-93 
Downstate Correctional Facility 
Box 445 
Red Schoolhouse Road 
Fishkill, New York 12824 

The ensuing advisorl opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Gabel: 

I have received your letter of June 11 in which you 
appealed a denial of access to records by the Senior Parole 
Officer at the facility in which you are being housed. 

Please be advised that an appeal of a denial of 
access is not directed to the Committee on Public Access 
to Records, but rather to the head of the agency that main
tains possession of the records that were withheld. Speci
fically, I direct your attention to §89(4) (a) of the Freedom 
of lnformation Law, which states that: 

"[A]ny person denied access to a 
record may within thirty days 
appeal ·in writing such denial.to 
the head, chief executive or 
governing body of the entity, or 
the person therefor designated 
~y such head, chie~ executive, or 
governiq_g body, who shall. within 
seven business days of tne receipt 
of such appeal fully ~xplain in 
writing to the person requesting 
the record the reasons for further 
denial, or provide access to the 
record sought". 
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Further, each agency, such as the Department of 
Correctional Services, is required to develop regulations 
designed to implement the Freedom of Information Law. In 
this regard, §5.45 of the regulations promulgated by.the 
Department of Correctional services, entitled "Appeal from 
denial of access", states in relevant part that: 

"[A]ny person whose application to 
inspect or cbpy a department record 
has .. been.denied may appeal such de
niel to the Counsel, Department of 
Correctional Services, Building 2, 
state campus, Albany, N.Y. 12226. 
Such appeal must be in writing and 
must set forth: the name and 
address of the applica.nt; the 
specific records denied; the date 
of the request; the place of request 
if other than Building 2, state 

·campus; and, if known, the person 
denying such request and the date 
thereof". 

In view of the foregoing, it is suggested that you appeal 
to Counsel to the Department of Correctional Services. 

Lastly, -it is noted that the Committee on Public 
Access to Records does not have possession of records 
generally. Since the Committee does not have the pos
session of the records in which you are interested, it 
does -not have the capacity to either grant or deny access 
to the records in question •. Again, your appeal should 
be directed to Counsel to the Department of Correctional 
Services. 

I hope that I -have been Of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

~1.e 
Robert J. Fre·~ 
Executive Director , 
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Dear Mr. Burbank: 

June 15, 1981 

upon the facts 

I have received your letter of J une 9 in which you 
wrote that you..-were interested in obtaining re.cords per
taining to you from the New York City Police Department 
for the year 1974. · 

I would like to make the following observations 
with respect to your inquiry~ 

Fi~st, the Freedom of Information Law is based 
upon a presumption of access. Stated differently, all 
records of an agency, such as the New York City Police 
Department , are available, except to the extent that re
cords fall within one or more grounds for denial listed 
in §87(2) (a) through (h). As a general rule, the e xcep
tions to rights of access are based upon potentially 
harmful effec·ts of disclos ure. For instance, one of the 
gr ounds for denial often cited by law enforcement agencies 
is §87(2) (e ) , wh i ch · states that records compiled for law 
enforcement purposes may l?e wi thhe'ld under specifie d cir
cumstances. 

Second, §89(3) of the Freedom of I n formation Law 
states that an agency may reqµire that an applicant for 

.:·. records submit a reqµest in writing . Furthei:;_, the. cited 
'· vt ·. ·provision requires that an applicant reque,s·t : records 

"reasonably described". As such, when you make a re
quest, it should be in writing, providing as ~uch speci
ficity as possible 7 including dates , file designations , 
qocket numbers and similar in.formation that wi.11 e nable 
an agency to locate 'the ·record~ sought. 
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Third, each agency is required to designate one 
or more "records access officers", who are responsible 
for answering requests made under the Freedom of Informa
tion Law. It is suggested that you direct your request 
to the Records Access Officer of the New York City Police 
Department. 

Lastly, enclosed are copies of the Freedom of In
formation Law, procedural regulations promulgated by the 
Committee, and an explanatory pamphlet that may be parti
cularly useful to you, for it contains sample letters of 
request and appeal. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

Urtt-r. ~. 
Robert J. Freeman 
Executive Director 
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Mr. Simon Taylor 
Rabinowitz, Boudin, Standard, 

Krinsky & Lieberman, P.C. 
Attorneys at Law 
30 East 42nd Street 
New York, New York 10017 

June 16, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Taylor: 

I have received your letter of May 19 as well as 
the materials attached to it. Please accept my apologies 
for the delay in response. 

You have asked for an opinion regarding the "validity 
of the demands" made by the National Black United :Front 
(NBUF) for records of the New York City Police Department, 
as well as the reasons for the denial given by the Depart~ 
ment. 

It is noted at the'outset that the request submitted 
to the Police Department by NBUF is voluminous. The records 
sought are many and varied and, as a consequence, it would 
be all but impossible for this office to provide specific 
direction. In short, without having the capacity to become 
familiar with the contents of particular records, advice 
regarding access· to records .. must of necessity be, general. 

Nevert.heless, I would like to offer the following 
observations with respect to your inquiry. 

Your first area of request- ih the letter. of February 
6 dealt with " [A] 11 records regarding the Department's · , 
response to or handling of mentally ill or emotionally 
disturbed persons or persons that have required or may be 
thought to require restraint by Department personnel" 
including "all reports or evaluations of Department prac
tices, all proposals for police methods or guidelines, and 
any information ·reg~rding the Department's use of nets to 
deal with mentally ill or disturbed persons". 

I 
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In response, Rosemary Carroll, Assistant Counsel to 
the Department for Civil Matters, responded that the request 
failed to "specifically describe the records sought as 
required by the Public Officers Law". She also wrote that 
evaluations and proposals for police methods or guidelines 
may be withheld on the ground that they are "pre-decisional 
and non-final" under §87(2) (g) of the Freedom of Information 
Law. 

In my view, it is possible that the request might 
be so broad in particular areas as to preclude the Depart
ment from responding. While the Department may have records 
regarding its response to persons who are mentally ill or. 
emotionally disturbed, its records might not be filed or 
kept in a manner that permits their location in accordance 
with your request. Nevertheless, I disagree with the 
statement made by Ms. Carroll that a request must "speci
fically describe the records sought". In this regard, I 
direct your attention to §89(3) of the Freedom of Informa
tion Law, which requires that an applicant request records 
"reasonably described". Based upon §89(3), an applicant 
need not "specifically" describe the records sought. Fur
ther, as you may be aware, the regulations promulgated by 
the Committee under the Freedom of Information Law provide 
direction regarding the procedural implementation of the 
Law by agencies. · Relevant to the request is §1401.2(b), 
which describes the duties of an agency's designated 
"records access officer". According to the regulations, 
one of the duties of a records access officer is to "assist 
the requester in identifying requested records, if necessary" 
[§1401.2(b) (2)]. In view of the cited provision of the 
regulations, I believe that it is the responsibility of 
the records access officer to assist you in locating the 
records sought. Having discussed your request with Michael 
Julian, I believe that such steps have indeed been taken. 

With respect to records reflective of responses to 
or evaluations of Department practices and all proposals 
regarding police methods or guidelines, Ms. Carroll wrote 
that such records would be denied under §87(2) (g) on the 
basis that they are "pre-decisional and non-final". 

Again, without having seen reports or evaluations 
that fall within the area of your request, specific advice 
cannot be rendered. However, §87(2) (g) of the Freedom of 
Information Law states that an agency may withhold records 
that: 
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" ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabula
tions or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or deter
minations .•• " 

It is emphasized that the language quoted above contains 
what in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policies or determinations must be made available. 
Therefore, even if evaluations or reports may be character
ized as "pre-decisional", to the extent that they contain 
statistical or factual information, they are in my view 
available so long as no other ground for denial may appro
priately be cited. In addition, it is possible that some 
evaluations or reports may have been prepared by an entity 
outside of government. In such instances, I do not believe 
that §87(2) (g) could be cited as a basis for withholding, 
for the reports or evaluations would not have been prepared 
by an agency, but rather for an agency. If, for example, 
a consultant prepared an evaluation or report on a contrac
tual basis with the Police Department, such a report would 
not in my opinion fall within the scope of the exception 
regarding inter-agency or intra-agency materials .. 

I agree with the denial insofar as it deals with 
"proposals for police methods or guidelines", for such 
records would likely constitute "intra-agency materials" 
which are advisory in nature and may later be accepted or 
rejected by the executive head of the agency. 

Many of the records sought in your fourth area of 
inquiry, i.e. records regarding Lewis Baez and Elizabeth 
Mangum, were withheld under §§87(2) (e) and (g). Section 
87(2) (e) permits an agency to withhold records or portions 
thereof that: 
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" .•• are compiled for law enforcement 
purposes and which, if disclosed, would: 

i. interfere with law enforcement in
vestigations or judicial proceedings; 

ii. deprive a person of a right to a 
fair trial or impartial adjudication; 

iii. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation; or 

iv. reveal criminal investigative tech
niques or procedures, except routine 
techniques and procedures. 

From my perspective, the language quoted above is based 
upon potentially harmful effects of disclosure. If, for 
example, a criminal act is currently under investigation 
and disclosure of records compiled for law enforcement 
purposes would interfere with the investigation, records 
may be withheld under §87(2) (e) (i). However, if an investi
gation has been terminated or disclosure of records would 
not result in the harmful effects of disclosure envisioned 
by subparagraphs (i) through (iv) of §87(2) (e), those pro
visions could not in my view justifiably be cited to withhold 
records. 

One of the areas of records denied concerns firearm 
discharge/assault reports. Those reports were withheld on 
the ground that they constitute police officers' personnel 
records that are exempted from disclosure under §50~a of 
the Civil Rights Law, and therefore, may be withheld under 
§87(2) (a} of the Freedom of Information Law. The cited 
provision of the Civil Rights Law states in brief that 
personnel records of police officers that are used to 
evaluate performance towatd continued employment or promo
tion are confidential. Without greater knowledge regarding 
the contents of the reports in question or their use, all 
that I can suggest is that if the records are indeed personnel 
records that are used to evaluate performance toward continued 
employment or promotion, they fall within the scope of the 
exemption from rights of access; if they are not personnel 
records or are not used in the manner specified in §50-a 
of the Civil Rights Law, the reports would be subject to 
the provisions of the Freedom of Information Law. 
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Another area of inquiry to which you made reference 
in your letter involves a denial of access to interim orders 
if such orders have been superseded by later directives. 
In my view, interim orders are accessible. Although they 
might be characterized as "intra-agency materials", it would 
appear that they are reflective of both instructions to 
staff that affect the public as well as the policy of the 
Police Department for the period of time in which they are 
in effect. Since such materials would be available while 
they are in effect, I question whether they could be with
held even though they may have been superseded at a later 
date. 

Lastly, I have received a copy of a letter addressed 
to you by Rosemary Carroll that is dated June 4, 1981. Ms. 
Carroll made reference to a request for a waiver of fees 
regarding documents that have been made available. In this 
regard, it is important to point out that while the federal 
Freedom of Information Act (5 u.s.c. §552) contains a 
provision that enables a federal agency to waive fees for 
reproduction of records, there is no analagous provision 
in the New York Freedom of Information Law. As such, 
there is no requirement that the Police Department waive 
fees for photocopying. Further §89(3) of the Freedom of 
Information Law states in part that an agency must make 
copies of accessible records "upon payment of, or offer to 
pay .•. " the requisite fees for photocopying. Therefore, it 
appears that an agency need not make photocopies available 
until the appropriate fees have been paid. In addition, it 
appears that an agency may request fees for photocopying 
in advance of reproducing records sought. 

If you could provide greater specificity regarding 
the contents of particular records in which you are inter
ested, perhaps more specific advice could be given. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

Sincerely, 

Mwts~ 
Robert J. Freeman 
Executive Director 

RJF:ss 

cc: Michael Julian 
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Ms. Nancy Cestaro 
c/o Fortunato 
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June 16, 1981 

The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Cestaro: 

I have received your letter of June 1 and appre
ciate your kind words. Your inquiry once again concerns 
access to medical records. 

In this regard, you requested a copy of a law 
known as the "Confidentiality of Medical Information 
Act", which you believe was under consideration by the 
New York State Legislature in 1977. 

To the best of my knowledge, no such act was 
passed. I am familiar with a conference report entitled 
"Privacy in the States" which was prepared by Speaker 
Stanley Steingut of the New York State Assembly in con
junction with the National Council of State Legislators. 
The conference report contains a number of legislative 
proposals concerning privacy. For instance, there were 
proposals dealing with medical, employee, criminal justice, 
government, customer, credit and bank records. However, 
none of the proposals offered in the conference report 
has been passed to date. Consequently, I believe that 
the materials transmitted to you last month represent 
the most up to date statements on the subject. 
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You also mentioned a "Common Law" that applies to 
medical records and confers a right of inspection upon 
the subjects of such records. It is noted that the phrase 
"common law" generally refers to judge made. law. Stated 
differently, in the absence of specific legislation, judges 
and the courts essentially'make law based upon principles 
of equity and fairness. There are judicial decisions of 
which I am aware that were rendered long before the pass
age of the Freedom of Information Law, for example, 
which held in essence that the subjects of particular 
records would have an equitable right to inspect and/or 
copy records pertaining to them. Nevertheless, I am not 
familiar with any judicial decision that confers an 
equitable right uponthe subject of medical records to 
gain access to such records. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

Sincerely, 

PJ ··tf f) RobYJ. Fr~e~--
Executlve Director 

RJF: jm 
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Mr. George H. Porter 
Records Access Officer 
Waverly Central Schools 
32 Ithaca Street 
Waverly, New York 14892 

June 16, 1981 

The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Porter: 

I have received your letter of May 29 and appre
ciate your interest in complying with the Freedom of 
Information Law. 

You have asked for an advisory opinion with re
spect to a request made by John B. Schamel, the NYEA 
representative for the Waverly Educational Secretaries 
Association. Mr. Schamel requested information regard
ing specific members of the District's Administration 
Unit, including salary information for five separate 
fiscal years, the amount paid by the District for health 
insurance for each individuals, and the numbers of sick 
days and vacation ,days that may be taken by each indi
vidual named. 

I would like to offer the following observations 
with respect to the information requested. 

First, as you may be aware, the Freedom of Infor
mation Law is based upon a presumption of access. Stated 
differently, all records of an agency, such as a school 
district, are accessible, except those recor~s or ~ortions 
thereof that fall within one or more grounds for denial 
appearing in §87(2) (a) through (h) of the Law. 
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Second, as a general rule, the Freedom of Informa
tion Law is applicable to existing records. Consequently, 
unless direction is provided to the contrary, an agency 
generally need not create a record in response to a request 
[see Freedom of Information Law, §89(3)). 

Third, there are two provisions in the Freedom of 
Information Law of potential significance to the informa
tion sought. One such provision is §87(2) (b), which states 
that an agency may withhold records or portions thereof 
when disclosure would constitute "an unwarranted invasion 
of personal privacy". In this regard, it has long been 
held that public employees enjoy a lesser degree of pri
vacy than members of the public generally, for public 
employees have, according to the courts, a greater duty 
to be accountable than any other identifiable group. 
Further, in terms of records identifiable to public 
employees, it has been held,in several instances that 
records that are relevant to the performance ~f public 
employees• official duties are available, for disclosure 
in such instances would constitute a permissible rather 
than an unwarranted invasion of personal privacy [see 
e.g., Farrell v. Village Board of Trustees, .372 NYS 2d 
905 (1975); Gannett co. v. County of Monroe, 59 AD 2d 
309 (1977); aff'd 45 NY 2d (1978};. Montes v. State, 406 
NYS 2d 664 (Court of Claims, 1978); and Steinmetz v. 
Board of Education, East Moriches, Sup. Ct., Suffolk 
Cty., NYLJ, October 30, 1980]. Conversely, if a record 
is irrelevant to the performance of one's official duties, 
it may be withheld on the ground that disclosure would 
indeed constitute an unwarranted invasion of personal 
privacy [see e.g., Matter of Wool, Sup. Ct., .Nassau Cty., 
NYLJ, November 22, 1977]. 

With respect to salary information, it is emphasized 
that §87(3) (b) of the Freedom of Information Law requires 
that each agency maintain: 

"a record setting forth the name, 
public office address, title and 
salary of every officer or employee 
of the agency ••• " · 

Due to the clear direction in the language quoted above, 
I believe that the Legislature determined that dis'closure 
of the salaries of public employees would constitute a 
permissible rather than an unwarranted invas,ion of per
sonal privacy. Further, the payroll record provision 
quoted above and its predeces~or ~ppearing in the original 
Freedom of Information Law have required that a payroll 
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listing be maintained since 1974. Consequently, I be
lieve that the salary information required by Mr. Schamel, 
to the extent that it continues to exist, must be made 
available. 

With respect to the amount paid by the District 
for health insurance, I assume that the request concerns 
health insurance as a benefit and not information con
cerning claims that may have been made. With regard to 
claims, I believe that disclosure of such information 
would constitute an unwarranted invasion of personal pri
vacy, for the claims would of necessity involve the medical 
history of a claimant or his or her family members. 
However, if my assumption is accurate that the figure 
sought concerns a premium paid as a fringe benefit, I be
lieve that such information would be available. In a 
similar situation in which a health insurance premium 
is an aspect of a collective bargaining agreement, such 
information would clearly be available. In addition, in 
a case dealing with a request for a study involving 
salary and fringe benefit data relative to a number of 
school districts, a Court of Appeals found that such 
information should be available [see e.g., Doolan v. 
BOCES, 48 NY 2d 341 (1979)]. 

Lastly, with regard to the number of sick days 
and vacation days, again it is assumed that the inquiry 
does not deal with the number of vacation or sick days 
used by particular individuals, but rather the number of 
sick or vacation days available to be used by such indi
viduals. If my assumption is accurate, again, it is my 
view that such information would be available, for dis
closure would in my opinion constitute a permissible in
vasion of privacy. In addition, I believe that such in
formation would essentially be reflective of a term and 
condition of employment that would be contained in a 
collective bargaining or other employement agreement, 
which would be available to the public under the Freedom 
of Information Law. 

If my interpretation of the request is inaccurate 
or if you have questions regarding the contents of the 
foregoing opinion, please feel free to contact me. 

I hope that I have been of some assistance.· 

RJF: jm 
cc: John B. Schamel 

s~t~,f~ 
Robert J. Freeman 
Executive Director 
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Mrs. Rita Boscia 
Village Clerk 
Tuckahoe, NY 10707 

Dear Ms. Boscia: 

June 16, 1981 

This afternoon~ received a telephone call from 
Donald Larson of the Conference of Mayors, who informed 
me that you are in need of copies of the Freedom of Infor
mation Law and forms used under the Law for the purpose of 
making requests. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, regulations promulgated by the 
Committee that govern the procedural implementation of the 
Law, and an explanatory pamphlet that may helpful to you. 

With respect to forms used for making requests, 
there are no specific forms prescribed by the Law. Fur
ther, the Committee has never developed a particular form 
to be used by the public for making requests. On the-con
trary, it has consistently been advised under §89(3) of 
the Freedom of Infqrmation Law that any request made in 
writing, that reasonably describes the records sought should 
be sufficient. In view of the direction provided in the 
provision cited above, it has also been advised that a 
failure to complete a form prescribed by an agency should 
not constitute a valid basis for withholding records or 
delaying a response.to records. Once again, if a request 
is made in writing and it reasonably describes the records 
in which a person is interested, that request should be 
sufficient for the purposes of the Law. 

If you would like additional copies of any of the 
materials enclosed, I will be happy to send them to you. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

cc: Donald Larson 

Sincerely, 

Robert J. Freeman 
Executive Director 
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June 16, 1981 

Ms. Alma Giannini 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Giannini: 

I have received your letter of May 20. Please accept 
my apologies for the delay in response. 

According to your letter, you have been attempting 
without succe~s to obtain the cont ents of a 911 emergency 
phone call made to the New York City Police Department in 
August of 1980. You wrote further that the call was 
erased from the tape and written in a log. You have 
asked for a description of the procedure by which you 
may request and obtain the aspect of the log or the trans
cript of the 911 call. 

Enciosed for your consideration are copies of the 
Freedom of Information Law, regulations that govern its 
procedural implementation with which all agencies, includ
ing the New York City Police Department, must comply, and 
an explanatory pamphlet on the subject. The pamphlet may 
be particularly useful to you, for it contains model letters 
of request and appeal. 

In brief, in order to make a request under the Free
dom of Information Law, §89(3) of the Law states that an 
agency may require that a request be made in writing. 
Furthe r, the cited provision states that an appliGant 
must "reasonably describe " the records in which he or she 
is ·interested. Consequently, when submitting your re
quest, you should supply as much information as possible, 
including the date, the time.of day, the subject of the 
call and similar identifying information that will assist 
the · Po~ice Department in locating . the information sought. 
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In terms of rights of access, the Freedom of Infor
mation Law states in brief that all records of an agency 
are available, except those records or portions thereof 
that fall within one or more grounds for denial appearing 
in §87(2) (a) through (h). Under the circumstances, since 
you are apparently requesting a transcript of a 911 tele
phone call that you made, it is in my view unlikely that 
any ground for denial could appropriately be cited to 
withhold that portion of the log. 

Lastly, under §1401.2 of the regulations adopted 
by the Committee, each agency is required to designate 
one or more records access officers who are responsible 
for dealing with requests made under the Freedom of Infor
mation Law. As such, it is suggested that you direct 
your request to the "Records Access Officer", New York 
City Police Department, 1 Police Plaza, New York, New 
York 10038. In addition, it is recommended that you 
mark on the outside of your envelope "Freedom of Infor
mation Request" or something similar in order to ensure 
that it is transmitted to the appropriate person. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Siµ:~ 1-~ 
Robert J. Freeman 
Executive Director 
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The ensuing advisor is based solel u on the facts 
presented in your c ence. 

Dear Mr. Kutner: 

I have received your letter of May 29, 1981 in which 
you requested an advisory opinion regarding rights of access 
to the contents of a personal financial statement form 
created by the Department of Social Services. 

As we discussed, the form (#2789) is required to be 
completed by an individual or, in the case of a partnership, 
by each partner, seeking to obtain an operating license for 
a Private Proprietary Home for Adults (PPHA) under §461 of 
the Social Services Law, et ~-, which is entitled "Resi
dential Programs for Adults". 

I would like to offer the following observations 
with respect to your inquiry. 

First, it is emphasized at the outset that this 
opinion is limited to the situation in which a "natural 
person", as designated in §461-b of the Social Services 
Law, completes the form. As such, the ensuing advice would 
not apply to a corporate entity that submits such a form. 

Second, the Freedom of Information Law is based upon 
a presumption of access. All records of an agency, such as 
the Department of Social Services, are available, except 
to the extent that records or portions thereof fall within 
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one or more grounds for denial appearing in §87(2) (a) 
through (h) of the Law. As you intimated in your corres
pondence, the most applicable ground for denial is likely 
§87(2) (b), which states that records or portions thereof 
may be withheld when disclosure would result in "an unwarran
ted invasion of personal privacy". 

With regard to the form, a copy of which you enclosed, 
disclosure of much of the personal income information might, 
in my view, result in an unwarranted invasion of privacy. 
Records of personal income contained in federal and state 
income tax forms are deniable due to various confidentiality 
provisions [see e.g., Tax Law, §697(3)]. It appears that 
those statutory provisions were enacted to prevent dis
closure of records when disclosure would constitute an 
improper or unwarranted invasion of personal privacy. The 
personal financial statement in question requires that 
detailed financial information be submitted in the following 
categories: A. Assets and Liabilities; B. Anticipated 
Annual Personal Income From; C. Anticipated Expenses; 
D. Contingent Liabilities; Current Assets Schedule A; 
Non-Current Assets Schedule B; Current Liabilities Schedule 
C; and Non-Current Liabilities Schedule D. In addition to 
the detailed dollar amounts required to be set forth in 
each of those categories, the specific location, nature and 
full market value of an asset, investment and/or liability 
must also be specified. In my view, the financial informa
tion contained in the form may in some areas be more de
tailed than the information contained in personal income 
tax forms. Since tax forms are confidential based on 
legislative considerations relative to privacy, it would 
appear that the detailed financial information contained 
in the forms in question might justifiably be withheld on 
the ground that disclosure would constitute an unwarranted 
invasion of personal privacy. 

With regard to category D (contingent liabilities) 
of the form, it is possible that disclosure would be de
pendent on the nature of the liability. For example, if 
a liability required some type of public filing pursuant 
to statute (e.g. the Uniform Commercial Code), disclosure 
would constitute a permissible invasion of personal privacy 
when the information submitted is available elsewhere as a 
public record. Similarly, §91 of the Partnership Law 
concerning the formation of a limited partnership, requires 
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the disclosure in a certificate of particular financial 
information, which is available from the County Clerk main
taining possession of the certificate. However, a case by 
case analysis of the type of liability involved would be 
necessary to determine the extent to which financial infor
mation is publicly available from other sources. 

Third, you have asked whether the opinion would differ 
depending upon whether or not the operating certificate for 
which the form is being completed is approved or denied. 
It would appear that a denial of the application would not 
alter or diminish the impact of an invasion of privacy. 
Stated differently, the personal financial information sub
mitted is the same, whether or not an application is approved. 
Further, from my perspective, the nature of the information 
and the potential effects of disclosure determine the capa
city to withhold. 

Fourth, with respect to your final question, you 
indicated that the Department's audit services staff may have 
assured applicants that their personal financial statement 
information would remain confidential. In my opinion, 
such a promise of confidentiality may be all but meaning
less. Prior to enactment of the Freedom of Information 
Law, the courts held on several occasions that a request 
for or a seal of confidentiality or privilege regarding 
records submitted to government by third parties is largely 
irrelevant. "[T]he concern ••• is with the privilege of the 
public officer, the recipient of the communication" 
[Langert v. Tenney, 5 A.D. 2nd 586, 589 (1958); see also 
People v. Keating, 286 App. Div. 150 (1955); Cirale v. 80 
Pine St. Corp. 35 NY 2d 113 (1975)]. The language of the 
Freedom of Information Law as amended confirms this principle 
by placing the burden of defending secrecy on the agency, 
the custodian of records, rather than a third party that may 
have submitted records to an agency. Although the decision 
in Cirale, supra, has been cited as a basis for asserting 
the governmental privilege regarding "official information", 
recent case law has apparently overruled Cirale and abol
ished this governmental privilege. Specifically, in Matter 
of Doolan v. BOCES (48 NY 2d 341), the Court of Appeals 
held that: 
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11 The public policy concerning govern
mental disclosure is fixed by the Free
dom of Information Law; the common-law 
interest privilege cannot protect from 
disclosure materials which the law re
quires to be disclosed (cf. Matter of 
Fink v. Lefkowitz, 47 NY 2d 567, 571, 
supra). Nothing said in Cirale v. BO 
Pine Street Corp. (35 NY 2d 113) was 
intended to suggest otherwise" 
(Doolan at 346). 

As such, if records sought do not fall within one or more 
among the eight grounds for denial appearing in the Freedom 
of Information Law, they must in my view be made available, 
notwithstanding a promise of confidentiality [see also, 
Gannett News Service, Inc. v. State Office of Alcoholism 
and Substance Abuse, 415 NYS 2d 780 (1979)]. 

And fifth, it is noted that the Freedom of Informa
tion Law is permissive. Stated differently, while an agency 
may withhold records falling within one or more of the cate
gories of deniable information under §87(2), there is nothing 
in the Law that requires an agency to do so. Consequently, 
even though records might be deniable, there is no obliga
tion on the part of an agency to withhold. 

Lastly, it is emphasized that this opinion is exactly 
that - an opinion. In dealing with privacy, an attempt to 
balance interests and subjective judgments must of necessity 
be made. Therefore, although one reasonable person might 
contend that disclosure of particular information would 
result in a permissible invasion of privacy, another equally 
reasonable person might feel that disclosure of the same 
information would result in an unwarranted invasion of 
privacy. As such, a final determination regarding the 
issues could in my opinion be finally rendered only by a 
court. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

BY: 

PPB:RJF:ss 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your cor·respondence. 

Dear Mr. Miller: 

I have received your letters of May 30 and June 8. 
Your i ~quiry concerns your right under the Freedom of 
Inf ormation Law to gain access to records indicating the 
name of a person who directed complaints against you to the 
Town of Hempstead. 

I would like to offer the fo llowing observations 
with respect to your letters and the materials attached to 
them. 

First, as you are l ikely aware, the Freedom of In
formation Law is based upon a presumption of access. Stated 
differently, all records of an agency , such as the Town of 
Hempstead, are available , except those records or portions 
thereof that fall within one or more grounds for denial 
appearing in §87(2) (a) through (h) of the Law. 

Second , the Freedom of Information Law is an access 
to records law. Therefore, as a general rule , an agency is 
not oblige d to create a rec~rd in response to a request. 
Further , from my perspective, the Freedom of Information 
Law is not intended to permit what may be characterized as 
the cross-examination of public off i cials. 

In this regard, in your letter of April 23 addressed 
to Robert Plonsky, Commissioner of the Department of En
gineering of the Town of Hempstea d, you requested copies 
of written complaints relative to the matter that you cited , 
the identities of complainants, and t he substance of any 
oral complaints received by the Town. If , for example , 
oral complaints were received b u t no record was created 
reflective of tl'ie i .nformation sought, the Town would be 
under no obligation to create a record on your behalf . 

., . ,· 
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Third, with respect to complaints submitted to agen
cies, it has consistently been advised that the substance 
of a complaint is available, but that the identifying de
tails regarding a complainant might be withheld on the 
ground that disclosure would result in "an unwarranted 
invasion of personal privacy" under §87(2) (b) of the Freedom 
of Information Law. In dealing with the protection of 
personal privacy, several judicial decisions have based 
their determinations upon the relevance of identifying de
tails, for example, to an agency. If, for instance, you 
enter a restaurant and believe that it is dirty and later 
transmit a complaint to your local health department, the 
health department in reviewing the complaint in all like
lihood does not base its actions on who you are (your 
identity). On the contrary, its concern is whether the 
complaint is valid, i.e. whether the restaurant was indeed 
dirty. Moreover, I would conjecture that often complaints 
are investigated even if they are submitted anonymously. 
If that is so, the contention that the identity of a com
plainant is irrelevant to the work of an agency would in 
my view be strengthened. In short, I believe that a com
plaint must be made available, but that the agency may 
delete identifying details, such as the name of a complain
ant, when disclosure would in the agency's view constitute 
an unwarranted invasion of personal privacy. 

Fourth, it is emphasized that determinations con
cerning privacy must often of necessity be based upon 
subjective judgments. In viewing a single record, one 
reasonable person might contend that disclosure would 
result in an unwarranted invasion of personal privady, 
while another equally reasonable person might believe that 
disclosure of the same record would constitute a permissible 
invasion of personal privacy. 

Moreover, it is noted that §89(2) (b) of the Freedom 
of Information Law lists a series of five unwarranted in
vasions of personal privacy. However, in my view, that 
list is not exhaustive. The introductory language in 
§89(2) states that an unwarranted invasion of personal 
privacy ''includes but shall not be limited to" the ensuing 
examples of unwarranted invasions of privacy. Therefore, 
from my perspective, §89(2) (b) represents but five among 
conceivable dozens of unwarranted invasions of personal 
privacy, and the examples presented in the cited provision 
should not be considered the only instances in which records 
may be withheld under the privacy provisions . 
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Lastly, your letter of June 8 made reference to a 
decision rendered by the Court of Appeals in which it was 
held that approved applications for pistol permits must 
be made available in their entirety under the Freedom of 
Information Law. You pointed out that the Court found 
that the approved applications must be made available, even 
if disclosure might pose a potential danger to the appli
cant [see e.g., Matter of Kwitny.t __ NY 2d __ (1981)]. 
From my perspective, the determination of the Court of 
Appeals is not relevant to the issue that you have raised. 
I believe that the decision was based upon the language of 
§400.00(5) of the Penal Law, which states, in brief, that 
approved pistol license permits shall be public records. 
In this regard, §89(5) of the Freedom of Information Law 
states that nothing in that statute shall be construed to 
limit or abridge rights of access granted by any other 
provision of law. Under the circumstances, this office 
was compelled to advise and the Court of Appeals agreed 
that the grounds for denial in the Freedom of Information 
Law could not be cited to diminish rights of access granted 
under the Penal Law. In terms of complaints, there is no 
provision of law of which I am aware that specifically 
grants access to such records. Consequently, the grounds 
for denial in the Freedom of Information Law remain appli
cable, which was not the case with respect to access to 
pistol permits. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Kenneth Chave 

Sincerely, 

~s.~ 
Robert J. Freeman 
Executive Director 
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The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Godfrey: 

As requested, enclosed are materials that you re
quested concerning tne status of a volunteer fire company 
under the Freedom of· Information and Open Meetings Laws. 

The materials include a decision rendered by the 
state's highest court, the Court of Appeals, which held 
that a volunteer fire company is an "agency" subject to the 
Freedom uf Information Law [see e.g., Westchester Rockland 
Newspapers v. Kimball , 50 NY 2d 5 7 5 (1980)). In addition, 
I have enc l osed - recent- advisory opinions on the subject . 

Since the issuance of the Court of Appeals' deci
sion , I have not written any opinions regarding the cover
age of the Open Meetings Law with respect to volunteer fire 
companies. However, in view of the decision rendered under 
the Freedom of Information Law, 'I believe that. it is clear 
that the board of a volunteer fire company would constitute 
a "public body" subject to the Open Meetings Law. 

Section 97(2) of th~ Open Meetings Law (see attached) 
defines "public body" to inclu~e: 

"any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a govern
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section s,J .xty-six of . the general 
construction law, or committee or 
subcommittee or other similar body 
of such public body". 

·r 
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By bre'a.king; the definition into its components, I believe 
that one may conclude that a volunteer fire company is a 
"public body". 

First, the board of a volunteer fire company is an 
entity that consists of two or more members. Second, a 
quorum is required in order to conduct business under §608 
of the Not-for-Profit Corporation Law. Third, based upon 
the Court of Appeals' decision, it is clear that a volunteer 
fire company conducts public business and performs a govern
mental function. And fourth, it is also clear that a volun
teer fire company performs its duties for a public corpora
tion, such as a village or town, for example. 

Based upon the foregoing, I believe that each of the 
conditions precedent required to be met in order to find 
that an entity is a public body is met by the board of a 
volunteer fire company. Consequently, I believe that its 
meetings must be held in accordance with the provisions of 
the Open Meetings Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please. feel free to contact me. 

RJF:ss 

Enclosures 

Sincerely, 

f(~JJ.Jt1f~ 
V 

Robert J. Freeman 
Executive Director 
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The ensuin advisor ·opinion is based 
presente n.your qorreseon ence. 

Dear Mr. Sweet: 

I have receiv'ed your letter of June 2~ 
words and your interest in complying with the Free 
Information Law are much appreciated •. 

Two areas of inquiry were raised in yoµ;rlet 
both of which concern theprotection of personal pri 

The first question deals with a reqµest//b~ the/> 
Postal Inspector's Division of the u. s. Postal service'.:t 
for the ham.es and·adciresses of persons who ,submitted 
com.plaints to your office. · 

As you are aware , the Committee has general~f . > < . 
advised that identifying details concerning a persori\ilhO <. 
submits a complaint .to a government .agency may< be dfl!l~,t:.ed, · 
when, in the. agency• s vie'w, . disclosure would consti~u;e~. . < 
an lfunwarranted inva•sion of personal privacy". > Qnder<s\'loh 
circumstances, the personally identifying.details cou;l.d.be. 
withheld under §8J(2) (b)·· of. the Freedom of Information · 
Law. ' Ho.wever, . based upon ypur <Le~ter ' aild our' t~le.P~~ . 
conv~rsation, . the . Postal Service requi,refiJ ?the: narpe~;P ··. 
addresses. in conjunct;ion with an inVE!Stigat:iotl that 
conducting. In.similar situations, when it is clear 
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an agency of government seeks information in order to 
carry otit its official duties, it has been suggested 
that the inf'ormation be made available as a matter of 
comity, unless there is a statutory provision that re
quires confidentiality of particular records. From my 
perspective, when an agency seeks records from another 
in the performance of. its official cu ties, suc.h an inquiry 
should not be considered a request made by the public 
under the Freedom of Information Law. 

Further, in order to avoid setting a precedent or 
the appearance of a precedent regarding public access to 
records that might ordinarily be denied under the Freedom 
of Information Law, it has been suggested that explanatory 
letters be transmitted to an agency when such records 
are made available. For instance, if you determine to ' 
make complain~nts' names and addresses available to the 
Postal Service, you might specify that such information 
is generally withheld ·from the public under §87(2) (b) 
of the Freedom of Information Law, but that the information 
is being made available only because it was requested to 
enable the Postal Service to carry out its official duties. 

The second question concerns a. request for the 
names and home addresses of the principals of a parti
cular home improvement contractor. The information was 
requested by an attorney seeking "to serve the principals 
with papers of process". I agree with .your determination 
that the names and home addresses could .justifiably be 
wi.thheld so long as the business address of the contractor 
"was bona fide". 

Once again, §87(2) (b) of the Freedom of Informa
tion Law concerning the capacity to withhold records 
when disclosure would result in an unwarranted invasion 
of personal privacy .is the focal point of the question. 
In all honesty, questions regarding privacy are often 
perplexing, for the standard in the Law of necessity re
quires that subjective judgments be made •. Stated differ
ently, while one reasonable person might consider that 
disclosure of a particular record would be 'offensive and 
result in an unwarranted invasion of personal privacy, 
and. equally responsible person might consider that dis
closure of the same record would-be inoffensive or 
innocuous and contend that disclosure would re.sult in a 
permissible invasion of privacy. 



Mr. Philip C. Sweet 
June 19, 1981 
Page --3-

It has generally been advised that home addresses 
need not be made available due to the possibility of 
unwarranted invasions of privacy. I would like to point 
out that the Freedom of. Information Law since its enact
ment in 1974 has required that each agency maintain and 
make available a list of its employees by name, address·, 
title and salary. In its original version, the Law did 
not specify which address, home or business, should be 
disclosed. Due to complaints that home addresses were 
being used for solicitation or, in some instances, 
harassment, the provision in question was altered to 
specify that the public office address, not the home 
address, should be included in the payroll record. 
Further, several judicial decisions have considered 
rights of access to personally identifiable information 
in terms of the relevance of such details to the work of 
the agency or .the performance of duties of a public em
ployee, for examp;I.e. In the case of a public employee, 
a home address is not likely relevant to the performance 
of one's official duties; a public office address, how
ever, would be rel~vant to the performance of duties. 

In the case of a licensee, I believe that a busi
ness address appearing on the license is available, for 
a license is inmy view intended to enable the public 
to know that a person or firm is qualified to engage in 
a particular profession or endeavor, and wher$ that per
son of firm can carry out the profession or endeavor, 
i.e., the business address. In my opinion, the home 
address of a licensee is largely incidental to the license 
and therefore,as a general rule,· may be withheld on the 
ground that disclosure would result in an unwarranted 
invasion of personal privacy. 

I hope that I have been of some assistance. Should. 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

~~~·-1.f~ 
Robert J. Freeman 
Executive Director 
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Theodore W. Micek, Jr. 

The ensuing advisory opinion is based solely upon: the facts 
presented in your correspondence . 

Dear Mr . Micek: 

I have received your letter, which raises questi ons 
regarding both access to records and the conduct of meetings 
in the Copenhagen Central School Di s trict. 

Your first question concerns access to minutes of 
meetings of the Board of Education. According to your l et
ter, on May 6, you requested the minutes of the school Board 
meeting of April 22. In response you were informed that the 
minutes had not yet been typed and that the attorney for ·. 
the District advise d t he Clerk that minu tes should be with
held until they are approved . You also c ited a . book pub
l i shed in 1970 entitled "School Law" in which it was stated 
that minutes need not be approv ed prior to making them 
available to a taxpayer. · 

In my opinion, any person may gain access to minutes 
of an open meeting of a public body within two weeks of the 
meeting . I direct your attention to §101 of the Open Meet
ings Law, which in subdivision {1) prescribes the minimum 
contents of minutes of open meetings and in subdivision 
(3) require~ that minutes of open meetings be compiled and 

made available within two weeks of such meetings. 

Before the provision cited 
on October 1, 1979, the Committee 
instances a public body might not 
approve minutes within two weeks. 

above went into ef f ect 
recognized that in some 
have the opportunity to 

As such , in a memorandum 
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transmitted to all public bodies in the state, including 
school boards, it was advised that unapproved minutes be 
compiled and made available within two weeks as required 
by law, but that they be marked "unapproved", "draft", or 
"non-final", for example. By so doing, the public can 
generally be aware of what transpired at a meeting, and 
at the same time, the recipient of unapproved minutes is 
given notice that the contents are subject to change, 
thereby giving a board and its members a measure of pro
tection. 

Your second area of inquiry pertains to a situation 
in which a group of concerned citizens submitted a petitlon 
to the Board prior to its regularly scheduled meeting. 
Since the minutes failed to make reference to the peti
tion, you asked whether reference to the petition must 
be included in the minutes. 

Once again, I direct your attention to §101(1} of 
the Open Meetings Law, which prescribes minimum require
ments concerning the contents of minutes of open meetings, 
and states that: 

"(M]inutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and 
any other matter formally voted upon 
and the vote thereon". 

Based upon the language quoted above, it appears that there 
was no requirement that the minutes make reference to the 
submission of the petition. 

Your third question concerns a denial of access to 
records indicating the names of twenty students who attend 
the Copenhagen schools tuition free. In this instance, a 
federal law, the Fami,ly Educational Rights and Privacy Act 
(20 u.s.c. §1232g) determines rights of access. In brief, 
the Act states that any 11 education record" that identifies 
a particular student is confidential, unless the parent of 
the student consents to disclosure. As such, unless the 
parents of the students in question have consented to 
disclosure, I would agree that the names must remain 
confidential. 
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The final question raised in your letter pertains 
to a contention by the Superintendent that you "had no 
right to ask questions at a board of education meeting ••• " 
I concur with the statement made by the Superintendent. The 
Open Meetings Law gives the public the right to attend and 
listen to the deliberations of public bodies; it does not, 
however, grant the public to speak or otherwise participate 
at meetings. Therefore, if the School Board chooses to 
permit the public to ask questions at meetings, it may do 
so. Nevertheless, it need not, for there is no right to 
participate granted by the Open Meetings Law or any other 
law of which I am aware. 

Lastly, enclosed for your consideration are copies 
of the Freedom of Information Law, the Open Meetings Law, 
which is attached to a memorandum explaining changes in the 
Law that became effective on October 1, 1979, and an explana
tory pamphlet that may be useful to you. The same mater
ials, as well as a copy of this opinion, will be sent to 
the School Board. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

cc: School Board 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Box 445 · ... lG25 
Fishkill./ New York 12524 . ' 
" ,-,. io: 

.s}iiihe·ehsuin 
•presente 

ad.vis.or is based $Olel 
o... ence. 

Mr. Bo.ren: 
,·,. 

·r have. received your letter of lune 4.in which you 
requested ass.i'.stance in gaining access. to reOor<:ls. 

Yoiir first. question. concerns. your tight to receive · 
a copy of your fingerprints from the U.S. De;partment:of 
Justice. or the FBI. · 

!n this.regard, the New York Freedom of j;riforn,iation 
Law. applies only to records in possession of units of .. 
sJ.ate and local government. Consequently, I am not sure 
of the procedure.by-which you could gain accese: to such 
records from a.federal agency. 

. . . . . 

Nevertheless, I believe that ·your c;ritnln~lhistt>:ry 
recorqs and fingerprints can be ntade availa.b.le t~ yoy. by 
requesting . them th:z:-ough either. the Departpient of. Correc
tional Services or t.he Division of Criminal Jµstice 
Services I wh.ich maintains such records.. ]'.n o:mi~r to 
d.irect a request to the Di,-vision of criminal Justice 
Services, y9u should write to: · 

The Division of Criminal Justice 
Identification Services 
Executive l?a.rk Towers 
Stuyvesant Plaza 
Albany, New Yark 12203 



I 
I • 

1-·····•··· 

Mr. Michael Borden, Jr. 
June 19, 1981 • 
Page -2-

Your second area of inquiry concerns your capacity 
to gain access to records reflective of the District 
Attorney's presentation before the grand jury. To the 
best of my· knowledge, grand jury proceedings and reports, 
including the information in which you are interested, 
must be kept secret under Article 190 of the C~iminal 
Procedure Law. How.ever, it is suggested that you might 
want to discuss the matter with an attorney from an organ
ization such as Prisoners• Legal Services. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

Sincerely, 

~.~ 
Robert J. Freeman 
Executive Director 

RJF£ss 
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June 22, 1981 

Mrs. E . Kostiuk 

-
Dear Ms. Kostiu~: 

I have r eceived your lette r s of May 27 and June 
10. 

You have r eques ted an advisory opinion regard ing 
the availability of minutes allegedly taKen at a ~losed 
meeting of the Town Board of the Town of Riverhead on 
April 20, 1981. To date, you have made two requests under 
the Freedom of Information Law and been denied on both 
occasions. In particular , you have conte nded that the 
minutes include a reprimand of a Riverhead dog warden for 
removal of your dog from your property . 

First , i t is u nclear in your letter whether the Town 
Board convened its meeting as an execut ive session or whether 
the e xecutive session was called after an open meeting had 
begun . In this regard, I would like· to point out that the 
phrase "executive ~ession" is defined b y §97(3) of the Ope n 
Mee tings Law (see attached) to mean a portion of a~ open 
meeting during which the public may be e xcluded. Moreover, 
§ 100(1 ) describes a procedure that must be followed before 
a public body may enter into an executive s ession. Speci
fically , the cited pr~vi~ion states in relevant part that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject or 
subjects to be consider ed , a publi-c body 
may conduct an e xecutive session for 
the below. enumerated purposes only, 
provided, however , that no action by 
formal vote shall be taken to appro
priate pub lic moneys ... " 
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Based upon the language quoted above, a public body may 
enter into an executive session only after having convened 
an open meeting, and only when the procedural steps des
cribed above have been followed. 

Assuming that an executive session was properly 
convened, minutes of the executive session would be required 
to be made available only if action was taken during the 
executive session. Section 101(2) of the Open Meetings 
Law states that minutes reflective of the action taken 
during an executive session must be compiled and made 
available in accordance with the Freedom of Information 
Law within one week of the executive session. However, if 
no action was taken, minutes of the executive session need 
not have been c,ompiled. 

Second, if a formal vote to reprimand the dog warden 
was taken by the Town Board during an executive session, 
that record is in my view available under the Freedom of 
Information Law, whether or not the reprimand is found within 
records characterized as minutes. 

The Freedom of Information Law is based upon a pre
sumption of access. Section 87(2) of the Law states that 
all records of an agency, such as a town, are available, 
except those records or portions thereof that fall within 
one or more grounds for denial appearing in paragraphs {a) 
through (h) of the cited provision. 

In my view, the reprimand you are seeking is acces
sible under the Freedom of Information Law, .notwithstanding 
possible invasions of privacy. In this regard, I direct 
your attention to §87(2) (b) (see attached) of the Law, which 
states that an agency may withhold records or portions 
thereof when disclosure would result in "an unwarranted 
invasion of personal privacy". Although subjective judg
ments must often be made regarding the extent to which 
one's privacy might be invaded, the courts have provided 
significant direction, particularly with respect to the 
privacy of public employees. Under the Freedom of Infor
mation Law and other areas of law, the courts have found 
that public employees enjoy a lesser right to privacy 
than the public generally, for public employees have a 
greater duty to be accountable than any other identifiable 
group. Further, it has been held on several occasions 
that records that are relevant to the performance of public 
employees' official duties are available, for disclosure 
in such cases :would constitute a permissible rather than 
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an unwarranted invasion of personal privacy, [see e.g., 
Farrell v. Village Board of Trustees, 372 NYS.2d 905, 
{1975); Gannett Co. v. County of Monroe, 59 AD 2d 309. 
(1977); aff'd 45 NY 2d 954 (1978); Montes v. State, 406 

NYS 2d 664 (Court of Claims, 1978); Steinmetz V. Board of 
Education, East Moriches, Sup. Ct., Suffolk Cty., NYLJ, 
October 30, 1980]. Contrarily, if information concerning 
a public employee is irrelevant to the performance of his 
or her official duties, a denial may be proper, for disclo
sure might indeed result in an unwarranted invasion of 
personal privacy {see e.g., Matter of Wo"ol, Sup. Ct., 
Nassau Cty., NYLJ, November 22, 1977). 

When a town board votes to issue a reprimand to one 
of its employees, based upon case law, I believe that dis
closure would result in a permissible as opposed to an 
unwarranted invasion of personal privacy, for the reprimand 
is relevant to the manner in which a named public employee 
performs his official duties. This contention is bolstered 
by the decisions cited above, at least one of which dealt 
with an invasion of privacy of a similar nature. In 
Farrell, supra, it was held that reprimands of named public 
employees were available, for the reprimands were relevant 
to the performance of the official duties of the public 
employees involved and because the reprimands essentially 
constituted "final determinations" that are available. 

Third, one of the other grounds for denial which 
could apply to the situation is §87(2) (g), which states 
that an agency may withhold records or portions thereof 
that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determina
tions .•. " 

It is important to emphasize that the provision quoted 
above contains what in effect is a double negative. While 
an agency may withhold inter-agency or intra-agency mater
ials, it must_provide access to statistical or factual data, 
instructions to s~aff that affect the public, or final 
agency policy or determinations found within such records. 
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Under the circumstances, the determination rendered 
during or following the executive session might he considered 
"intra-agency" material. Nevertheless, I believe it may 
also be characterized as a "final determination" of the 
Town Board that is required to be made available. 

Fourth, you attached to your correspondence copies 
of the Town o f Riverhead' s response to your Freedom of 
Information Law request. These copies indicated that your 
requests were denied because they constituted a "confidential 
disclosure". A claim of confidentiality can in my opinion 
be invoked, only where a specific statute authorizes con
fidentiality [see Freedom of Information Law, §87(2) (a)] •. 
I am unaware of any relevant statute which would authorize 
the Town o f Riverhead to deny the information you are 
seeking under a claim of confidentiality. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

PPB:RJF:ss 

Enclosures 

cc: Town Board 

BY: 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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Dear Mr. Rosenberg: 

June 23, 1981 

I finally received a copy of the proposed settle
ment regarding Handschu et al v. Special Services Division 
et al. 

It is emphasized at the outset that, as a general 
rule, this office does not prepare advisory opinions 
after ,litigation has been commenced. However, under the 
circumstances, since opinions concerning the proposed 
settlement have been requested, and since issues relative 
to access are ancillary to the action, I do not believe 
that the comments offered in the ensuing paragraphs could 
be considered unethical. 

In accordance with our discussion of last month, 
I believe that there are several aspects of the stipulation 
of settlement that might properly be revised. 

In terms of background, the Handschu case was, to 
the based of my knowledge, initiated approximately a 
decade ago. Since its initiation, two significant legis
lative events have occurred. First, in 1974, the New 
York Freedom of Information Law was enacted. Further, 
that statute was substantially altered in a series of 
amendments that became effective on January 1, 1978. 
Second, in 1977, the New York City Charter was amended 
by means of the creation of a new Department of Records 
and Information Services. 
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In my view, the direction provided by the two new 
laws would likely well serve the interests of the public 
and the New York City Police Department better than the 
proposed settlement. Moreover, I believe that the pro
posed settlement fails to take into account the two laws 
cited above. 

With respect to the New York Freedom of Information 
Law, as in the case of the federal Act, it is based upon a 
presumption of access. Stated differently, all records in 
possession of an agency, such as the New York City Police 
Department, are available, except to the extent that records 
fall within one or more grounds for denial listed in §87 
(2) (a) through (h) (see attached Freedom of Information 
Law, Public Officers Law, §§84 through 90). 

Several points should be made with respect to the 
records at issue in conjunction with the Freedom of Infor
mation Law. 

First, §86(4) of the Law defines "record" broadly 
to include: 

11 
••• any information kept, held, filed, 

produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements, 
examinations, memoranda, opinions, fold
ers, files, books, manuals, pamphlets, 
forms, papers, designs, drawings, maps, 
photos, letters, microfilms, computer 
tapes or discs, rules, regulations or 
codes." 

Therefore, all records in possession of an agency are sub
ject to rights of access granted by the Law, regardless 
of the date of their creation or initial maintenance by 
an agency. Therefore, it is possible that restrictions 
in terms of time relative to the files that are the sub
ject of the proposed settlement may conflict with the Free
dom of Information Law. 

Second, specific language appears in the proposed 
settlement regarding documents related to 11 an organization". 
In this regard, although there may be significant consid
erations of privacy with respect to records that identify 
particular individuals, I do not. believe that such consider
ations arise relative to records that identify organizations. 
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Third, §4 of the proposed settlement states in part 
that: 

"[T]he defendants shall be authorized 
to deny requests for inspection when 
the requested file relates to a 
current investigations or when infor
mation was collected in the course of 
an investigation based on specific in
formation that the subject engaged in, 
was about to engage in, or threatened 
to engage in conduct constituting a 
crime or when the disclosure of the 
file would endanger the life of phy
sical safety of any person." 

From my perspective, the capacity to deny requests is overly 
broad and fails to consider rights of access granted by the 
Freedom of Information Law. As a general rule, the Freedom 
of Information Law states that records must be made avail
able except when disclosure would cause harm, either to an 
individual or to a governmental process. Further, the 
majority of the grounds for denial contain an operative 
verb that describes a potentially harmful effect of dis
closure. 

Relevant under the circumstances is §87(2) (e), which 
states that an agency may withhold records or portions 
thereof that: 

"are compiled for law enforcement pur
poses and which, if disclosed, would: 

i. interfere with law enforcement in
vestigations or judicial proceedings; 

ii. deprive a person of a right to a 
fair trial or impartial adjudication; 

111. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation; 
or 

iv. reveal criminal investigative'tech
niques or procedures, except routine 
techniques and procedures. 
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In view of the foregoing, records compiled for law enforce
ment purposes may be withheld only when disclosure would 
result in the harmful effects of disclosure described in 
subparagraphs (i) through {iv) of §87{2) (e), i.e., when 
disclosure would interfere with an investigation, deprive 
a person of a right to a fair trial, identify a confiden
tial source, or reveal non-routine criminal investigative 
techniques or procedures. 

In my view, if an investigation is ongoing and dis
closure would interfere with the investigation, certainly 
§87(2) (e) (i) could justifiably be cited as a basis for 
withholding. Nevertheless, if records sought pertain to 
investigations that have been terminated, in some cases 
years ago, it is difficult to envision how any of the 
grounds for denial could be cited with justification. 

Another provision of potential relevance is §87{2) 
{b), which states that an agency may withhold records or 
portions thereof when disclosure would constitute "an un
warranted invasion of personal privacy". As intimated 
earlier, many of the records in question likely identify 
particular individuals. In such cases, it is possible 
that disclosure to persons other than the subjects of such 
records would constitute an unwarranted invasion of per
sonal privacy. Nevertheless, it appears that many records 
also identify organizations rather than named individuals. 
In such cases, privacy considerations may be minimal. 

I would like to offer two final points with respect 
to the Freedom of Information Law. 

Specifically, as indicated earlier, §87(2) of the 
Freedom of Information Law states that an agency may with
hold "records or portions thereof" that fall within one or 
more of the ensuing grounds for denial. As such, it is 
clear that the Legislature envisioned situations in which 
a single record might be both accessible and deniable in 
part. Therefore, if, for example, a name can be deleted, 
i.e., to protect privacy, itis possible that the remainder 
might be available. Moreover, it is also clear that an 
agency is obligated to review records sought in their en
tirety to determine with portions, if any, may justifiably 
be withheld. 
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Second, one of the underlying principles of the 
Freedom of Information Law is that if a record is access 
ble, it should be mad~ equally available to any person, 
without regard to status or interest (see e.g., Burke v. 
Yudelson, 368 NYS 2d 779, aff'd 51 AD 2d 673, 378 NYS 2d 
165). As such, it is possible that many records might be 
available under the Freedom of Information Law to persons 
other than those in the class designated in Handschu. 

In view of both rights of access granted by the 
Fre~dom of Information Law and the capacity to deny under 
that statute, it might be preferable to use the statute 
rather than the proposed settlement to determine rights 
of access and the authority to deny. 

At this juncture, I would like to bring to your 
attention applicable provisions of the New York City 
Charter concerning the newly created Department of Records 
and Information Services. 

Specifically, under Chapter 72 of the City Charter, 
a New York City agency cannot destroy or otherwise dispose 
of its records without following a specified procedure. 
Section 3005 of the Charter entitled "Disposal of Records" 
states that: 

"[N]o records shall be destroyed or other
wise disposed of by an agency of·the city 
unless approval has been obtained from 
the commissioner, the corporation counsel 
and the agency which created or has juris
diction over the records who shall base 
their determinations on the potential ad
ministrative, fiscal, legal, research or 
historical values of the record. Approval 
for records disposal schedule and remain 
in force until the status of the records 
may initiate action to eliminate records 
eligible for disposal. The commissioner 
shall insure the destruction of disposable 
records within six months of the date of 
eligibility. Records retained for histor
ical or research purposes shall be trans
ferred, upon request of the commissioner, 
to the municipal archives for permanent 
custody." 
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Second, as in the case of the Freedom of Information 
Law, §3010(2) defines "records" expansively to include 
"any documents, books, papers •.• regardless of physical 
form or characteristics, made or received pursuant to law 
or ordinances or in connection with the transcation of 
offical city business". As such, the records at issue in 
Handschu would constitute "records" subject to the authority 
of the Department of Records and Information Services. 

From my perspective, the professional records mana
gers and archivists employed bytl1e Department of Records 
and Information Services might be the best and most 
knowledgeable resources available to determine issues re
garding the retention and disposal of the records at issue 
in Handschu. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, Chapter 72 of the New York 
City Charter, and the regulations promulgated by that 
Department. 

In sum, I believe that the proposed settlement 
fails to consider the direction provided by existing 
law, specifically the New York Freedom of Information 
Law and Chapter 72 of the New York City Charter. In my 
view, those laws provide a more appropriate framework for 
a settlement than the current proposal. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

ftrt * /( (;ttt"----
Robert J. Freeman 
Executive Director 
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June 23, 1981 

Mr. Daniel Cetrone 

The : ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

oear Mr. Cetrone: 

I have received your mailgram of June 9 in which 
you described a series of events that were apparently 
precipitated by your submission of a request for records 
to the Rockland County District Attorney 's Office. 

I would like t o offer the following observations 
with respect to your inquiry. 

First, the coverage of the Freedom of Information 
Law is determined in part by the definition of "agency" 
appearing in §86(3) of the Law (see attached). Speci
fically, the term "agency " is defined to mean: 

" ..• any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a govern
mental or proprietary function for the 
state or any one or more municipalities 
thereof, except the judiciary or the 
state legislature." 

Since the Office of the District Attorney is governmental 
in nature and operates with the government of a county, 
which is a public corporation, I believe that the Office 
of the District Attorney and the rec~rds in possession of 
the District Attorney clearly fall within the scope of the 
Freedom of Information Law. Moreover, there are judicial 
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interpretations of the Freedom of Information Law which 
indicate that the Freedom of Information Law is applicable 
to records in possession of a district attorney [see 
New York Public Interest Research Group v. Greenberg, 
Sup. Ct., Albany Cty., April 27, 1979; and Dillon v. Cahn, 
79 Misc. 2d 300, 359 NYS 2d 981 (1974)]. 

Second, the Freedom of Information Law is based 
upon a presumption of access. Stated differently, §87(2) 
of the Law states that all records of an agency, such 
as the Office of the District Attorney, are available, 
except those records or portions thereof that fall within 
one or more grounds for denial appearing in paragraphs 
{a) through {h) of the cited provision. 

Third, as a general rule, the exceptions to rights 
of access listed in §87(2) (a) through (h) are based upon 
potentially harmful effects of disclosure. In most of 
the grounds for denial there is an indication of the 
potential harm that might arise by means of diclosure. 
For instance, the exception that is cited most often by law 
enforcment agencies is §87(2) (e). That provision states 
that an agency may withhold records or portions thereof 
that: 

"are compiled for law enforcement pur
poses and which, if disclosed, would: 

i. interfere with law enforcement in
vestigations or judicial proceedings; 

11. deprive a person of a right to a 
fair trial or impartial adjudication; 

111. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation; 
or 

iv. reveal criminal investigative tech
niques or procedures, except routine 
techniques and provedures. 11 

Based upon the language quoted above, it is clear that not 
all records compiled for law enforcement purpose may be 
withheld. On the contrary, such records m2y be withheld 
only in accordance with the limitations on disclosure 



• 

Mr. Daniel Cetrone 
June 23, 1981 
Page -3-

indicated. As such, the question that arises when a re
quest is made for records compiled for law enforcement 
purposes involves the extent to which such records might 
if disclosed interfere with an investigation, deprive a 
person of a right to a fair trial, identify a confidential 
source, or reveal non-routine criminal investigative tech
niques or procedures. 

Fourth, I would like to direct your attention to 
§89(3) of the Law. That provision states that an agency 
may require that a request by made in writing. In addi
tion, it states that an applicant must seek a record 
"reasonably described". In all honesty, I am not sure 
that a request for all records pertaining to you would 
"re~sonably describe" the records in which you are inter
ested. It is suggeste,d that, in making a request, you 
provide as much detail as possible, including dates, file 
designations, and any other information that may assist 
an agency in locating requested records. By so doing, 
an agency may have the capacity to respond to a request 
within the time limits specified in the Law. 

Fifth, the Freedom of Information Law requires 
the Committee to devise regulations of a procedural 
nature concerning the implementation of the Law. In 
turn, each agency, including Rockland County, is required 
to adopt its own regulations consistent with and no more 
restrictive than those promulgated by the Committee. 

In this regard, one of the requirements found in 
the Committee's regulations involves the designation of 
one or more "records access officers". A records access 
officer designated by an.agency is required to respond 
initially to requests made under the Freedom of Informa
tion Law. In addition, the regulations state that: 

"[T]he records access officer is re
~ponsible for assuring that agency 
personnel ••• Assist the requester in 
identifying requested records, if 
necessary ..• " [see attached regula-
tions, §1401.2{b) (2)]. · 

As such, if you have difficulty in identifying the records 
in which you are interested, a records access officer 
has the responsibility of assisting you in identifying 
the records • 
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Lastly, as you requested, copies of the Freedom of 
Information Law, the regulations and an explanatory pamphlet 
on the subject will be sent to the Office of the District 
Attorney in Rockland County. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

cc: District Attorney 

Sincerely, 

fJJ,« '.'.1".f~ 
Robert J. Freeman 
Executive Director 
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Mr. Vernon Patrick 
Box B 
80-A-2831 
Dannemora, NY 12929 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Patrick: 

I have received your letter of June 5, in which 
you requested that this office investigate a controversy 
in which you are involved and that the Committee have a 
copy of the "master index" developed by the Department of 
Correctional Services sent to you. 

I would like to offer the following observations 
with respect to your requests. · 

First, the Committee on Public Access to Records 
is responsible for advising with respect to the Freedom 
of Information Law. It does not have possession of re
cords generally, nor does it have the authority to compel 
an agency to comply with the Freedom of Information Law. 
Consequently, the Committee has no power to "investigate" 
the actions of officials of the Department of Correctional 
Services or to request and obtain records on your behalf. 

second, according to your letter, in order to 
obtain a copy of the master index, you are required under 
the Department's regulations to pay for photocopies of 
the records comprising the index. In this regard, . you 
wrote that you completed a disbursement form in order 
to take money out of your account and to mail a check 
to the Department in order to pay for the master index. 
However, the disbursement form was returned to you and 
marked "Denied Per Order of J. Sullivan". Mr. Sullivan 
is apparently the Deputy Superintendent at Dannemora • 
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In all honesty, I am not familiar with the proced
ures of the Department of Correctional Services with re
spect to the disbursement of money or your capacity to 
obtain money from your account. However, rather than 
seeking judicial review of the actions of Deputy Super
intendent Sullivan, it is suggested that you contact 
Prisoners' Legal Services or a similar organization. 
Perhaps an attorney or assistant from such an organiza
tion can help you in resolving the controversy. Such 
an individual would likely be more familiar with pro
cedures in correctional facilities than I. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jm 

Sincerely, 

R~c-~--
Robert J. Freeman 
Executive Director 

I 
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Joseph G. Halloran, Director 
Syosset Public Library 
225 South Oyster Bay Road 
Syo~set, New York 11791 

The ensuin<j advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Halloran: 

I have received your letter1of June 4, 1981. 

In your original request for an opinion, you asked 
for guidance regarding rights of access to library per
sonnel records by an individual library trustee. In our 
opinion of May 1, it was advised that specific direction 
in this area was limited to a 1967 Supreme Court case, 
Gorton v. Dow, 54 Misc. 2d 509. Your more recent corres
pondence seeks advice regarding the propriety of using 
regulations promulgated by the Commissioner of Education, 
which provide direction to school board members concerning 
access to school employee personnel records. 

I would like to make the following comments in 
response to your inquiry. 

First, the Commissioner of Education's regulations 
mentioned in Section 3:64 of "School Law" are found in 
8 NYCRR 84. Specifically, §84.2 of these regulations, 
which apply only to school board members, states that: 

"[E]xamination of school employee per
sonnel records by the Board of Educa
tion shall be conducted only at execu
tive sessions of the board. Any board 
member may request the chief school 
officer to bring the personnel re
cords of a designated employee or em-
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ployees to an open meeting of the 
board. The board shall then determine 
whether to conduct an executive ses
sion for the purpose of examining such 
records. The chief school officer 
shall present such records to the board 
at the executive session. Such records 
shall, in their entirety, be returned 
to the custody of the chief school 
officer at the conclusion of the execu
tive session of the board." 

As indicated in our previous opinion, the holding 
in Gorton v. Dow, supra, emphasized that library trustees 
could implement regulations for inspection of library 
records as long as such regulations were reasonable and 
did not obstruct the trustee's right to investigate those 
records. Further, in the case of school boards, it has 
been held judicially that a member has not only the right 
to view personnel records, but also the obligation to do 
so. In my opinion, although the regulations quoted apply 
to school boards and not library trustees, rights of access 
of library trustees of necessity should be analogous to 
those of school board members in order that they may 
carry out their official duties [see Gustin v. Joiner, 
95 Misc. 2d 277, aff'd 68 AD 2d 880]. Enclosed for your 
consideration is a copy of Gustin v. Joiner which may be 
useful to you. 

Lastly, notwithstanding the direction given to 
school boards under the Commissioner's regulations, it 
is important to note that the Open Meetings Law governs 
both the procedure for entry into executive session and 
the areas of discussion that may be considered during an 
executive session. In terms of procedure, §100(1) states 
in relevant part that: 

"[UJpon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
orsubjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys ••. " 



• 
l 

Joseph G. Halloran 
June 24, 1981 
Page -3-

Based upon the language quoted above, it is clear that an 
executive session may be held only after a public body 
has convened an open meeting, and only after a motion 
made in public generally identifying the subject to be 
considered is carried by a majority of the total member
ship. 

I would also like to point out that so-called "per
sonnel" matters regarding specific individuals may often 
be considered during an executive session. One of the 
grounds for executive session is §100(1) (f), which states 
that a public body may close its doors to consider: 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporation .•• " 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

PPB:RJF:jm 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

BY Pamela Petrie Baldasaro 
Assistant to the Executive 
Director 
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Mr. James Haskins 
79-A-2943 
Box 149 
Attica, NY 14011 

June 25, 1981 

"' The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

oear Ms. Haskins: 

I have received your letter of June 12. 

You explained that you have been unable to obtain 
a copy of a brief submitted with respect to an appeal. 
You also indicated that the brief is necessary to your 
appeal. 

Please be advised that the Committee on Public 
Access to Records is responsible for advising with respect 
to the Freedom of Information Law. It does not have pos
session of records generally, nor does it have the capacity 
to compel an agency to comply with the Law. Further, this 
office cannot request or obtain records on behalf of an 
applicant. 

Nevertheless, I would like to offer the following 
suggestions. 

First, although the Freedom of Information Law does 
not apply to courts or court records, many court records 
are available under §255 of the Judiciary Law and othex 
applicable provisions. Consequently, it is suggested that 
you request a copy of the brief and other court papers 
from the clerk of the court in which the appeal is being 
heard. 

second, it is suggested that you might want to con
tact an organi2ation such as Prisoners' Legal Services. 
Perhaps such an organization can help you in gaining access 
to the materials that you need. 
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I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jrn 

Sincerely, 

~,g_f 
Robert J. Fre~_ 
Executive Director 

" 
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Mr. Levi Wilkins 
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June 25, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

near Mr. Wilkins: 

I have received your letter of June 11. 

According to your letter, you directed a request 
for records to the New York City Police Department which 
was denied. You appealed the denial on April 30 and 
approximately three weeks later, you receiverl a letter 
from the Department indicating that the appeal could not 
be determined within seven business days as required under 
§89(4) (a) of the Freedom of Information Law, but that 
every effort would be made to provide you with "an ex
peditious reply." 

Since you have not yet received a response, you 
have asked what your options might be. 

First, having dealt with the New York City Police 
Department for several years, I believe that it seriously 
attempts to comply with the Freedom of Information Law. 
As such, I do not believe that the response to you repre
sents a stalling tactic but rather an attempt to inform 
you that, do to the press of business, a determination on 
appeal simply cannot be rendered within the statutory time 
limit. 
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Second, notwithstanding the burden of the Depart
ment•s other duties, if no response is received within the 
statutory time limit, I believe that you may initiate a 
proceeding under Article 78 of the Civil Practice Law 
and Rules. In a similar situation in which an applicant 
had not received a response within seven business days of 
the receipt of an appeal by the New YOrK City Police 
Department, it was held that the applicant had exhausted 
his administrative remedies and therefore could seek 
judicial review of a "constructive" denial of access 
(see attached, Floyd v. McGuire, Sup. Ct., New Yark Cty. , 
NYLJ, April 20, 1981). 

Lastly, in the alternative, you might want to write 
to the New York City Police Department in order to remind 
the appeals officer that no determination has yet been 
rendered. Perhaps such a step would result in a response, 
a settlement of the controversy, and the avoidance of liti
gation. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me • 

RJF:jm 

Enc. 

Sincerely, 

lWitJ-<1. I /\tL-__ __ 
Rooert J. Freeman 
Executive Director ., 
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aels 

-The ensuin advisory o inion is based solel 
presente in your correspondence. 

Dear Mrs. Michaels: 

I have received your letter of June 10 concerning 
your submission of a request for "reimbursable time sheet 
logs" with respect to named employees of District 119. 

You asked initially what your recourse might be if 
your request is ignored. In this regard, the Freedom of 
Information Law and the regulations promulgated by the 
Committee, which govern the procedural implementation of 
the Law, prescribe specific time limits for response to 
requests. Section 89(3) of the Freedom of Information 
Law and §1401.5 of the Committee's regulations provide 
that an agency must respond _ to a request within five 
business days of the receipt of a request. The response 
can take one of three forms. It can grant access, deny 
access, and if so, the denial should be in writing stating 
the reasons, or the receipt of a request may be acknowledged 
in writing if more than five days is necessary to review 
or locate the records and determine rights of access. When 
the receipt of the request is acknowledged within five 
business days, the agency has ten additional days to grant 
or deny access. Further, if no response is given within 
five business days of receipt of a request or within ten 
days of the acknowledgment of the receipt of a request, 
the request is considered "constructively" denied [see 
regulations, §1401.? (b)]. 
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In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the de
terminations that follow must be sent to the Committee 
[see Freedom of Information Law, §89(4) (a)]. 

If a denial is rendered on appeal, your only recourse 
would involve the initiation of a proceeding under Article 
78 of the Civil Practice Law and Rules. It is noted that 
§89(4) (b) of the Freedom of Information Law states that the 
burden of proof rests upon the agency, which must demon
strate that records withheld fall within one or more of 
the grounds for denial appearing in §87(2) (a) through (h) 
of the Law. 

Your second area of inquiry concerns my "vague recom
mendation concerning access to pupil participation sheets". 
Having reviewed our correspondence, I agree that the re
sponse was vague, for I am not familiar with the content 
of a pupil participation sheet. Further, you wrote that 
the "Bureau of Audit" transmitted materials to this office. 
Unless I am mistaken,· this office never received such 
materials. · 

I do have copies of your completed "Personnel Time 
Report for Reimbursable Programs". I believe that the 
substance of such a report, i.e., the portion indicating 
the times in and out and dates during which an employee is 
present, would be available under the Freedom of Information 
Law. However, I do not have a copy, blank or otherwise, 
of a pupil participation sheet. 

As intimated in an earlier letter to you, if a pupil 
participation sheet identifies a particular student or 
students, it would likely be confidential under a federal 
law, the Family Educational Rights and Privacy Act (20 
u.s.c., §1232g). That Act states in brief that any "edu
cation records" that identify a particular student or stu
dents are confidential to all but the parents of the 
students unless otherwise specified. 

If you would like to send a copy of a blank pupil 
participation sheet, I would be happy to review it and pro
vide advice. However, at this juncture, I regret that I 
cannot provide more specific direction • 
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I hope that I have been of some assistance. 

RJF:jm 

Sincerely, 

~Q.~ 
Robert J. Freeman 
Executive Director 
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June 29, 1981 

The ensuin<; advisory opinion is based sol e l y upon the facts 
presented ~n your corre spo·nde·nce. 

Dear Mr. Kaarsberg: 

I have r eceiv.ed your correspondence of June 13, in 
which you wrote that your request directed under the Freedom 
of Information Law to the Staten Island Community College 
concerning records pertaining t o yourse l f has not yet been 
answered. · 

Specifically, you directed a request to the academic 
records officer at the Admini stration Center o f CUNY on 
Apr i l 21 . However, according to your letter, no response 
to your reques t has been giv.e n ·to date . Further, in that 
request, you wrote that you had been "advised by the Com
mitt~e on Public Acces s to Records ••. that all records and 
documents .•. relat ing to [your] e mployment ••• with CUNY a r e 
avai lable •.. " 

I would like to off e r the following observations 
with r espect to your corre spondence. · 

First, i t is noted .that the Freedofl). of .Information 
La w and the regulations prom~lgated by the Committee, which 
govern t he procedural implementation of the Law, contain 
specific time limits for responses to requests. 

Section 89(3) of the Freedom of I nformation L~.w and 
§1401.5 o f t h e Committee ' s regulati ons provide that an 
agency must respond to a request within five busine.ss days 
of t h e receipt of a request. The response can take one of 
t hree forms. - It can grant access, deny access, and if so, 
the denial should be in writing stating the reasons, or 
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the receipt of a request may be acknowledged in writing if 
more than five days is necessary to review or locate the 
records and determine rights of access. When the receipt of 
the request is acknowledged within five business days, the 
agency has ten additional days to grant or deny access. 
Further, if no response is given within five business days 
of receipt of a request or within ten days of the acknow
ledgment of the receipt of a request, the request is con
sidered "constructively" denied [see regulations, §1401.7(b)J. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations thaf follow must be sent to the Comm.ittee 
[see Freedom of Information Law, §89(4) (a)]. 

Second, §89(4) (a) of the Freedom of Information Law 
enables a person who has been denied access to appeal the 
denial within thirty days. Since more than thirty days has 
elapsed without a response, it is suggested that you renew 
your request and inform the access officer of the time 
limits for response. If no response is given within five 
business days of the receipt of your request, you should 
consider yourself to have been constructively denied and 
thereafter appeal to the person or persons designated to 
render determinations on appeal under. the Freedom of Infor
mation Law. It is also suggested that you telephone the 
appropriate office to determine the identity of the appeals 
person or body. 

And third, I have reviewed my letter to you of 
February 3, in which general advice was given with respect 
to your rights of access. Although your letter addressed 
to the academic records officer indicated that I advised 
that .all records pertaining to you should be made available, 
a review of·· my letter to you does not so state. In brief, 
that opinion explained.that all records are available under 
the Freedom. of Information Law, except those reco.rds or 
portions thereof that fall within one or more grounds for 
denial appearing in §87(2) (a) through {h). It is reiterated 
that, while the Freedom of Informat:ion Law is based upon a 
presumption of access, there may be records or portions 
of: records pertaining to you that could justifiably be 
withheld. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Lester G. Freundlich 
Ms. Galvez 

Sincerely, 

~t~r~ 
Robert J. Freeman 
Executive Director 
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June 29, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence . 

Dear Mr. Hayes: 

I have received your correspondence of June 15 in 
which you requested that this office "encourage" a more 
substantial response under the Freedom of Information Law 
from the Regents External Degree Program . 

Having reviewed your correspondence, requests for 
records were directed to the Regents Ex ternal Degree Pro
gram as early as December 15. Although some information 
was forwarded to you , the records supplied were not re
flective of those requested . Further , you requested a copy 
of the Program ' s subject matter list and were informed that 
efforts would be made to respond to your request .by the end 
of February. However, to date , it appears that no response 
has been given. 

I would like to offer the following observations 
with respect to the situation . 

First, the Freedom of Information Law and the regu
lations promulgated by the Committe~ , which govern the 
procedural implementation of the Law, prescribe specific 
time limits for responses to requests. Section 89(3) of 
the Freedom of Information Law and §1401 . 5 of the Committee ' s 
regulations provide that an agency must respond to a request 
within five business days of : the receipt of a request . The 
response can take one of three forms. It can grant access, 
deny access , and if so, the denial should be in writing 
stating the reasons, or the receipt of a request may be 
acknowledged in writing if more than five days is necessary 

··- ... 
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to review or locate the records and determine rights of 
access. When the receipt of the request is acknowledged 
within five business days, the agency has ten additional 
days to grant or deny access. Further, if no response is 
given within five business days of receipt of a request or 
within ten days of the acknowledgment of the receipt of a 
request, the request is considered "constructively" denied 
[see regulations, §1401.7(b)]. 

In my view, a failure io respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a · 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89(4) (a)). 

Enclosed for your consideration are copies of the 
Freedom of Information Law, the regulations and.an explana
tory pamphlet that may be useful to you. 

Second, as a general rule, an agency need not create 
a record in response to a request. However, §87(3) of the 
Freedom of Information Law provides an exception to that 
rule. In this regard, §87(3) (c) requires that each agency 
maintain: 

" ..• a reasonably detailed current list 
by subject matter, of all records in 
the possession of the agency, whether 
or not available under this article". 

In view of the foregoing, it is clear that there must be 
a subject matter list maintained by either the Regents 
External Degree Program or by the State Education Depart
ment, which operates the program. It is also noted that the 
subject matter list need not be an index to each and every 
record in possession of an agency. On the contrary, as 
indicated in the language of the Law, the subject matter 
list should make reference by subject matter to all records 
in possession of an agency. 

Lastly, in order to apprise officials of the Regents 
External Degree Program of their responsibilities under the 
Freedom of Information Law, a copy of this opinion will be 
transmitted to that office, as well as the other materials 
that have been enclosed for your consideration. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 
,. 

Enclosures 

cc: Judith Safranko 

Sincerely, 

~-t~t- . ).. ful,, ____ 
Robert J. Freeman 
Executive Director 
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Lorna Kramer, Assistant Clerk -
Delaware County Board of Supervisors 
Office of the Clerk 
court House 
Delhi, New York 13753 

The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Kramer: 

I have received your letter of June 16 and appre
ciate your interest in compliance with the Open Meetings 
Law. 

According to your letter, a reporter recently re
quested that minutes be furnished within two weeks of the 
date of meetings of the Delaware County Board of Supervisors, 
as required by §101 of the Public Officers Law (Open Meet
ings Law). You wrote, however, that the Board is concerned 
that the minutes, which may not be approved until a month 
following the meeting, may be inaccurate if disclosed within 
two weeks. You have asked for a 11 ruling" on the matter. 

First, it is noted that the Committee on Public 
Access to Records does not have the statutory authority 
to issue "rulings" of a binding nature. However, the Com
mittee is authorized to render advisory opinions under both 
the Freedom of Information and Open Meetings Laws. 

Second, prior to the effective date of amendments 
to the Open Meetings Law, October 1, 1979, which included 
a provision requiring that minutes of open meetings be 
made available within two weeks of such meeting$, the 
Committee recognized that minutes might not be approved in 
every instance within two weeks. Consequently, in a mem
orandum that was transmitted to all public bodies (see 
attached), it was suggested that unapproved minutes be made 
available within the· specified time limit, but that they 

,,, 
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be marked "unapproved 11 , "draft", or "non-final", for ex
ample. By so doing, a person in receipt of unapproved 
minutes could learn generally what transpired at a meeting, 
but at the same time a board and its membership is given a 
measure of protection by indicating that the minutes are 
subject to change. 

And third, even before the enactment of the require
ment that minutes be made avarlable within two'weeks of 
meetings, it was advised uhd~r the Freedom of Information 
Law that minutes, unapproved or otherwise, are subject to 
the Law as soon as they exist. 

In this regard, I direct your attention to §86(4} 
of the Freedom of Information Law, which defines "record 11 

broadly to include: 

" ... any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever ..... 

Further, although minutes might not be approved, 
they would likely constitute factual information that is 
available [see Freedom of Information Law, §87(2) (g) (i)]. 

In sum, I believe that minutes must be made avail
able within two weeks of meetings as provided by law, but 
that such minutes may be marked, as suggested earlier, in 
order to ensure rights of access while concurrently indi
cating that they may be subject to change. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Attachment 

Sincerely, 

M-tJC .. 1.~ 
Robert J. Freeman 
Executive Director 
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June 29, 1981 

Mr. Steve Seltzer 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Selt zer: 

I have received your letter of June 13 in which you 
r equested an advisory opinion under the Freedom of Informa
tion Law. 

According to your correspondence, in response to a 
request for the 1979 taxi fleet financial reports from the 
New York City Taxi and Limousine Commission, certain aspects 
of the report were made available, while · others have been 
withheld . The records withheld involve financial information 
contained on a preprinted form, a copy of wh i ch you have 
enclosed, entitled "Annual Report Taxicab Fleet Operator 
f or Calendar Year Ended December 31, 198 ~". Following 
the denial of your request of the financial report, you 
we r e advised by a representative of Counsel's ·office that 
a ny identifying information in the reports would be r edact ed 
in or der to protect personal privacy. The basis for the 
denial was cited as §89(2) (b) (v) of the Freedom of Informa 
tion Law. 

I would l ike to make the following observations with 
regard to the situation you described. 

First, as you indicated in your correspondence, 
§2302 of the New York City Charter requi res that: 

"[A}ll proceedings of the commission 
and all documents and records in its 
possession shall be public r ecords and 
the commission shall make an annual re
port to the city council on or before 
the second Monday of January in each 
year." 
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Section 89(5) of the Freedom of Information Law states 
that nothing in the Law shall be construed to limit or 
abridge rights of access previously granted by means of 
statutory or decisional law. In this regard, the financial 
reports you are seeking appear available to the public under 
the New York City Charter. Further, nothing in the Freedom 
of Information Law could be cited as a basis for withholding 
records that are accessible under the Charter. 

Second, even if §2302 of the New York City Charter 
did not exist, the Freedom of Information Law would in my 
view, grant access to the information you are seeking. 

The Freedom of Information Law is based upon a pre
sumption of access. All records of an agency, such as the 
New York City Taxi and Limousine Commission, are available, 
except to the extent that records or portions thereof fall 
within one or more grounds for denial enumerated in para
graphs (a) through (h) of the Law. 

As noted earlier, the denial cited §87(2) (b} as a 
basis for withholding. Further, the denial indicates that 
the disclosure of specific financial information contained 
in the annual report form would violate "the privacy rights 
of others". In my opinion, the personal privacy exception 
is applicable to individuals, and not to a corporate entity. 
Therefore, it appears that the financial information re
garding a corporate entity would not be withheld on the 
ground that disclosure would constitute an unwarranted in
vasion of personal privacy. 

Third, the Commission denied access on the basis of 
§89(2} (b) (v} which states that an unwarranted invasion of 
personal privacy includes: 

"disclosure of information of a 
personal nature reported in con
fidence to an agency and not rele
vant to the ordinary work of such 
agency." 

From my perspective, in view of the duties of the Taxi and 
Limousine Commission, the financial information required in 
the annual report would appear to be relevant to the "devel
opment and improvement of Taxi and Limousine Service in the 
City of New York" [see §2300 of the New York City Charter]. 
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Moreover, other sections of Chapter 65 of the New York City 
Charter and Administrative Code, required that the Com
mission submit an annual report and consider all facts in 
order to determine a fair rate for taxis and limousines. 
In my opinion, given the legislative intent, §89(2) (b) (v) 
of the Freedom of Information Law would not constitute an 
appropriate basis for denial. 

Lastly, any promise of confidentiality by the Taxi 
and Limousine Commission to the submitters of the annual 
reports would in my view be all but meaningless. Prior to 
the enactment of the Freedom of Information Law, the courts 
held on several occasions that a request for or a seal of 
confidentiality or privilege regarding records submitted to 
government by third parties is largely irrelevant. "[T]he 
concern ••• is with the privilege of the public officer, the 
recipient of the communication" [Langert v. Tenney, 5 AD 2d 
586, 589 (1958); see also People v. Keating, 286 App. Div. 
150 (1955); Cirale v. 80 Pine St. Corp. 35 NY 2d 113 (1975)]. 
The language of the Freedom of Information Law as amended 
confirms this principle by placing the burden of defending 
secrecy on the agency, the custodian of records, rather than 
a third party that may have submitted records to an agency. 
Although the decision in Cirale, supra, has been cited as 
a basis for asserting the governmental privilege regarding 
"official information", recent case law has apparently over
ruled Cirale and abolished this governmental privilege. 
Specifically, in Matter of Doolan v. BOCES (48 NY 2d 341), 
the Court of Appeals held that: 

"The public policy concerning govern
mental disclosure is fixed by the Free
dom of Information Law; the common-law 
interest privilege cannot protect from 
disclosure materials which the law re
quires to be disclosed (cf. Matter of 
Fink v. Lefkowitz, 47 NY 2d 567, 571, 
supra). Nothing said in Cirale v. 80 
Pine Street Corp. (35 NY 2d 113) was 
intended to suggest otherwise" 
(Doolan at 346). 

As such, if records sought do not fall within one or more 
among the eight grounds for denial appearing in the Freedom 
of Information Law, they must in my view be made available, 
notwithstanding a promise of confidentiality (see also, 
Gannett News Service, Inc. v. State Office of Alcoholism 
and Substance Abuse, 415 NYS 2d 780 (1979)]. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:PPB:jm 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

BY am o 
Assistant to the Executive 

Director 

cc: New York City Taxi and Limousine Commission 
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Leonard De Nicola 
. ., 
• 

The ensuing qdvisory opinion is based solely upon the fac~s 
presented in your correspondence . 

4 . 

Dear Mr. De Nicola: 

I h~ve received your letter of June 18 and thank you 
for .your kind words •. 

Your inquiry concerns rights of access to records 
regarding applicants for or recipients of public assistance. 

Specifically, your first question is whether the 
Freedom of Information Law applies to private _institutions 
that treat recipients of medicaid and medicare . In this 
regard , §86(3) of the Freedom of Information Law defines 
"agen7y" to include only entities of state and municipal 
government in New York . Although a private institution 
might receive a significant amount of funding from govern
ment , it is nonetheless outside the scope of the. Freedom 
of Information Law. Consequently , in my view, there is no 
right to gain access to records in possession of a private 
instit ution. 

Second, you have raised questionswith respect .to 
Part 357 of the regulations of the New York State Depa rt
ment of Social Services. In brief , Part 35 7 . indicate.s that 
records idehtif-i .able to either applicants for or recipients 
of public ass istance are confidential. This is so d ue t o 
requirements pertaining to conf i dentiality contained in 
various provisi,.Qru; of the Social Services Law (see , for 
example, Social Services Law, §136). However, .Part 357 
also indicates that extracts of a case record may be fur
nished to an appl icant or recipient , ''when the provision 
of such information would be beneficial to him" . In addi
tion, the cited provision also states that any portion of · 
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the case record admitted as evidence in a fair hearing shall -· • 
be open to the applicant or recipient. In view of the fore
going, it is clear that there is no general right to materials 
contained within a case record. It appears that the right to 
the contents of a case record exist only with.respect to 
portions of such materials that have .been submitted as evi-
dence in a fair hearing. 

It is noted that, althO\.lgh the Freedomt>f Information 
Law may. offer procedural advcrntages, it likefy· would not 
increase rights of access. As stated earlier, case records 
are generally.confidential and are exempt from,disclosure. 
In this regard, under the Freedom of Information Law# an 
agency may withhold records that are."specifically exempted 
from disclosure by state or federal statute" [see §87(2l(al}, 
such as §136 of the Social Services Law. As such, the Free
dom of Information Law does not increase rights of access 
to case records pertaining to applicants for or recipients 
of public assistance beyond the scope of access permitted 
under Part 357. 

Nevertheless, if a request for such records is made 
and denied, the denial must in my view be given in writing. 
Further, the denial should indicate that you have a right to 
appeal and provide the name and address of the person to 
whom an appeal should be directed. 

With regard to judicial review of a denial of access, 
as you are aware, § 8_9 ( 4} (b) of. the Freedom of Information 
Law states that a denial of access following an appeal may 
be challenged by means of a proceeding initiated under 
Article 78 of the Civil Practice Law and Rules. Further, 
the Freedom of Information Law specifies that the agency has 
the burden of proving t;hat records fall within. one or more 
of the gro~nds for denial appearing in the Law. 

Lastly, you indicated that neither a legal aid office 
nor a private attorney is willing to represent you at no 
cost. In all honesty, I do not know what the nature of the 
controversy in which you are involved might: be. However, it 
is suggested that you discuss the prob1em with a represen
tative of the County Department of Social Services. In the 
alternative, you might want to write to the appropriate 
bureau of the State Department of Social Services, which is 
located at 40 North Pearl Street, Albany, New York 12243. 
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' 
I hope that I have been of some assistance. Should ·~-

any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

~1.f~ 
Robert J. Fr~eman 
Executive Director 
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Mr. William Gately 
81-A-1370 
Downstate Correctional Facility 
P.O. Box 445 
Red S"choolhouse Road 
Fishkill, New York 12524 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Gately: 

I have received your letter of June 25, in which 
you requested from the Committee medical and personal re
cords pertaining to you. 

Please be advised that the Committee on Public Access 
to Records is responsible for advising with respect to the 
Freedom of Information Law. It does not have"'possession or 
control of records-~enerally, such as those ~n which you 
are interested. Further, the Committee does not have the 
authority to compel an agency to comply with the Freedom 
of Information Law. In short, the Committee neither has 
possession. of nor the capa·ci ty to gain access On your be
half to t,,he records that'you are seeking. 

Nevertheless, I would like to offer the following 
suggestions. 

The Department of Correctional Services has promul
gated regulations concerning access to Department records. 
In this regard, ] have enclosed a page from the regulations 
containing §5.20 entitled "Examination of inmate record by 
subject or his attorney". According to the regulations, 
"[A] present inmate shall direct his request to the facility 
superintendent or his designee." 
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Further, .in the event that the superintendent or 
his designee denies access to the records, you may appeal 
the denial to Counsel to the Department of Correctional 
Services. 

In view of the foregoing, it is recommended that 
you submit a new request to the superintendent at the 
Downstate Correctional Facility. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Si~e-rely,. ,,, 

•. -·er.~ 
.___....._.,__ 

Robert J . Freeman -~-
Executive Director 

RJF: jm 

... 

... 
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The Honorable Robin Schimminger 
Member of the Assembly 
The Honorable Walter J. Floss 
Member of the Senate 
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June 30, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Assemblyman Schimminger and Senator Floss: 

I have received your letter of June 24 and appreciate 
your continued interest in compliance with the Freedom of 
Information Law. 

According to your letter, following the death of her 
mother, one of your mutual constituents filed charges with 
the Office of Professional Medical Conduct against the 
attending physicians. After an investigation, the Board for 
Professional Medical Conduct found no evidence of misconduct. 
Your constituent apparently believes that the investigation 
was terminated because the Buffalo bureau of the Board for 
Professional Medical Conduct did not transmit relevant data 
submitted by the constituent to Albany. The constituent now 
wants to review the case file to determine if all of the 
evidence that she submitted was included in the file. 

You indicated further that Theodore Murawski of the 
Board for Professional Medical Conduct has advised you that 
the file is not available under the Freedom of Information 
Law. 

In my opinion, it is likely that the contents of the 
file were properly withheld. 
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As a general rule, the Freedom of Information Law is 
based upon a presumption of access. Stated differently, all 
records of an agency, such as the Board fpr Professional 
Medical Conduct, are available, except to the extent that 
records fall within one or more grounds for denial appearing 
in §87(2) (a} through (h} of the Law. · 

Most relevant under the circumstances is §87(2} (a} 
of the Freedom of Information Law, which states that an 
agency may withhold records that "are specifically exempted 
from disclosure by state or federal statute". In this 
regard, I direct your attention to §230 of the Public Health 
Law 9oncerning the State Board for Professional Medical 
Conduct. Subdivision (6) of the cited provision makes 
reference to committees and subdivision (9) states that: 

"[N]otwithstanding any other provisions 
of law, neither the proceedings nor 
the records of any such committee 
shall be subject to disclosure under 
article thirty-one of the civil prac
tice law and rules except as herein
after provided. No person in atten
dance at a meeting of any such committee 
shall be required to testify as to 
what transpired thereat. The prohi
bition relating to discovery of testi
mony shall not apply to the statements 
made by any person in attendance at 
such a meeting who is a party to an 
action or proceeding the subject 
matter of which was reviewed at such 
meeting". 

Based upon the language quoted above, it appears that 
virtually any testimony or records of any committee remain 
confidential, unless specific direction is given to the 
contrary. 

In addition, in a case in which a physician charged 
with professional misconduct initiated proceedings under 
the Freedom of Information Law to gain access to records 
in possession of the Board for Professional Medical Conduct, 
it was held that such records could be withheld under a 
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variety of provisions. Specifically, in response to a 
request for a copy of a report of .the Screening Committee 
that led to charges, the court found that such records 
would be "exempt by another state statute (see Public Health 
Law, §230[9])" {Marshall v. State Board for Professional 
Medical Conduct, 73 AD 2d 798 (1979), motion for leave to 
appeal denied, 49 NY 2d 709 (1980)]. 

In view of §230(1) of the Public Health Law as well 
as its judicial interpretation in conjunction with the 
Freedom of Information Law, I believe that the records in F 

possession of the Board for Professional Medical Conduct 
and its committees are confidential. 

It is noted that I have dealt with officials of the 
State Health Department and its Board for Professional 
Medical Conduct on several occasions. It is suggested in 
this regard that your constituent might contact Mr. Murawski 
in order to attempt to confirm whether all of the evidence 
that she submitted was indeed forwarded to the appropriate 
office. By so doing, the confidentiality requirements dis
cussed earlier would not be compromised, while, concurrently, 
it may be. possible to learn whether all of the evidence 
that she submitted was indeed considered. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

cc: Theodore Murawski 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your· correspondence. 

Dear Mr . & Mrs . Hopkins : 

I have received your lette r of June 9. 

According to your letter, you have been unable to 
obtain access to documents related to a complaint made 
a gainst an attorney who represented you. Specifically, 
it is your belief that a document exists on which your 
signatures were improper ly affixed and notarized . Further, 
although the District Attorney ' s Of fice had gossession of 
the docume nts in which yo u are interested, you have b~en 
advised that any documen ts regardi ng the disciplinary in
vestigation we re returned to the Fifth Judicial Distr ict 
Grievance Committee . 

I would like to make the following comme nts with re
gard to t he situation described in your correspondence. 

First, the definition of "agency " in the Freedom 
of I nformation Law is applicable to all units of state 
and municipal government, e xcept the " j udici ary" and the 
State Legislature. Stated d i fferently, access to court 
records is governed by statutes other than the Freedom of 
Information Law . 

The Fifth Judicial District Grievance Committee 
functions under the jurisdiction of the Appellate Division, 
which is a branch of the Ne w York State cour t system. In 
this regard, §90(10) of the Judi ciary Law requires that 
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'' all papers, records and documents ••. upon any .complaint, 
inquiry, investigation or proceeding relating to the con
duct or discipline of an attorney or attorneys, shall be 
sealed and be deemed private and Qonfidential." There are 
two exceptions to the requirement of confidentiality. One 
involves an order by the Appellate Division to release parti
cular documents; the second occurs when the charges brought 
against an attorney are upheld, ·in which case the documents 
become public records. Consequently, if no charges were 
brought against the attorney after investigation of your 
complaint, the records in question must likely remain con
fidential. 

Second, an office of a district attorney is an agency 
subject to the provisions of the Freedom of Information Law. 
Therefore, it is required to provide access to records in 
its possession in accordance with rights granted under the 
Freedom of Information Law. However, the District Attorney's 
Office has apparently returned the records that you are 
seeking. As such, there appear to be no records in posses
sion of the District Attorney that can be made available. 

Lastly, I have spoken with Mr. Ginnelly of the Griev
ance Committee on your behalf. He indicated during our con
versation that he has returned all documents to you other 
than investigatory reports compiled by his office. If you 
have not received them since the submission of your letter 
to this office, you might want to contact your attorney or 
Mr. Ginnelly. 

I regret that I have been unable to be of greater 
assistance. 

BY 

RJF: PPB: jm 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Ct,«JC-']:1li~··~~11 ll~1 ,A .{ f•-- -

Pamela Petrie B1l~saro 
Assistant to the Executive 

Director 
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Mr . Harol d Press 

June 30 , 1981 

The ensuing advisory opinion is based so lely upon the facts 
pres-ented .,in your · correspondence . 

Dear Mr . Press: 

I have received your letter of June 18 addressed to 
Gilbert P. Smit h , Chairman of the Committee . 

Please note that advisory opi nions are generally 
prepare d by the staff of the Committee rather· than its 
members . 

You have raised questions regarding your rights 
under the Freedom of Informati on Law and your capacity to 
enforce the Law. 

First, as r e quested, enclosed are copies of the 
Freedom of Informati on Law, regulations promulgated by the 
Committee that gover n the procedural impl ementation of the 
Law and have the for ce and ef f ect of law, and an explana
tory pamphlet that may be useful to you. 

Second , you have asked for an opinion regarding a 
request for records that you directed to a local deputy 
superintendent of schools , who has labeled certain parts 
of your request "confidential" and has refused to gr·ant 
access to those materials. 

In this regard , the term "confidential" is, in my 
view , greatly overused . Further , under New York Law , I 
believe that "confidential" has b ut a single mean ing. 
Specifically , I believe that a r ecord may be considered 

,' 
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"confidential" whan an act passed by Congress or the State 
Legislature precludes disclosure and forbids an agency from 
making particular records available. In such cases, records 
may be withheld under §87(2) (a) of the Freedom of Information 
Law, which states that an agency may withhold records that 
"are specifically exempted from disclosure by state or 
federal statute". 

•. 
It is also noted that,, there had been -judicial deter

minations concerning access that cited what is known as the 
"governmental privilege". The principle behind the privil
ege is based upon the idea that if government could demon
strate to a court that disclosure would, on balance, result 
in detri~ent to the public interest: the governmental privil
ege would be successfully asserted. Nevertheless, the 
state's highest court, the Court of Appeals, appears to 
have recently abolished the privilege. In Matter of Doolan 
v. BOCES (48 NY 2d 341), the Court of Appeals held that: 

"The public policy concerning govern
mental disclosure is fixed by the 
Freedom of Information Law, the common
law interest privilege cannot protect 
from disclosure materials which the 
law requires to be disclosed (cf. 
Matter of Fink v. Lefkowitz, 47 NY 2d 
567, 571, supra). Nothing said in 
Cirale v. 80 Pine Street Corp. {35 NY 
2d 113) was intended to suggest other
wise •. No greater weight can be given 
to the constitutional argument which 
would foreclose a governmental agency 
from furnishing any information to 
anyone except on a cost-accounting 
basis. Meeting the public's legiti
mate right of access to information 
concerning government is fulfillment 
of a governmental obligation, not the 
gift of, or waste of, public funds" 
(id. at 347}. 

In addition, the Court found that records may justi
fiably be withheld only under one or more of the eight 
grounds for denial found within §87(2) (a) through (h) of 
the Freedom of Information Law. 
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In view of the foregoing, it is clear that an agency 
official cannot merely stamp or otherwise signify that a 
records is "confidential". On the contrary, unless the 
record falls within one or more of the grounds for denial 
appearing in the Free.dom of Information Law, it must in my 
opinion be made available. ·· 

Third, with respect to the "enforcment" of the Law 
by initiating a judicial challepge to a denial .of access, 
an applicant must exhaust his -0r her administt'ative reme
dies. It is suggested that you review the pamphlet and the 
regulations in order to ensure that the appropriate steps 
are taken. In brief, §89(3) of the Freedom of Information 
Law and §1401.5 of the Committee's regulations provide that 
an agency wust respond to a request within five business 
days of the receipt of a request. The response can take 
one of three forms. It .·can grant access, deny access, and 
if so, the denial should be in writing stating the reasons, 
or the receipt of a request may be acknowledged in writing 
if more than five days is necessary to review or locate the 
records and determine rights of access. When the receipt 
of the request is acknowledged within five business days, 
the agency has ten additional days to grant or deny access. 
Further, if no response is given within five business days 
of receipt of a request or within ten days of the acknow
ledgment of the receipt of a.request, the request is con
sidered "constructively" denied [see regulations, §1401.7(b)). 

If a denial is given in writing or if a response is 
not given within the designated time limits, you may appeal 
to the head of the agency or whomever is designated to 
determine appeals. That person or body has seven business 
days from the receipt of an appeal to render a determination. 
In addition, copies of appeals and the determinations that 
follow must be sent to the Committee [see Freedom of Infor
mation Law,· § 89 ( 4) (a) ] • 

If access is denied on appeal, you may then initiate 
a proceeding under Article 78 of the Civil Practice Law and 
Rules. I woul.d like to point out that §89 (4) (b) specifies 
that the agency has the burden of proving that the records 
withheld in fact fall within one or more of the eight grounds 
for denial. · · 



Lastly, although I believe that it is best to engage 
an attorney should a judicial proceeding be initiated, if 
you determine to initiate such a proceeding ;ero ~, it is 
suggested that you go to a law library and review "form 
books". By means of reviewing forms regarding Article 78 
proceedings, you might have the capacity to submit the 
appropriate materials. 

I hope that I have been of some assistanc'e. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

PJ._A_ 1'F~ 
Rl~. Freeman 
Executive Director 
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July 2, 1981 

The ensuing advisory opinion is based solely upon the fac:ts 
presented,_in your correspondence. 

Dear Mr. Davis: 

I have recently received your inquiry in which you 
requested the "necessary forms" that will enable you to 
adequately represent yourself. 

Please be advised that the Committee on Public 
Access to Records is responsible for advising with respect 
to the Freedom of Information Law. Consequently, it does 
not have possession of records generally, such as those in 
which you are interested. 

Further, the Committee has never devised specific 
forms that are used for the purpose of making requests under 
the Freedom of Information Law. In brief, §89(3) of the 
Freedom of Information Law requires that a request be put 
in writing that "reasonably describes" the records sought. 
Enclosed for your consideration are copies of the Freedom 
of Information Law and an explanatory pamphlet on the subject 
that may be useful to you. 

It is also noted that, in my view, the Freedom of 
Information Law may not be of significant help to you in 
presenting a defense in a criminal case. It is suggested 
that if you are indigent, as you have stated, you contact 
the Legal Aid Society or the Monroe County Public Defender's 
office. I would guess that one of those organizations might 
be able to provide you with legal assistance. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures"' 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The ensuin advisor 
presente ~n your ence. 

Dear Mr. Thomas: 

I have received your recent letter in which you 
requested records from the Committee pertaining to your
self. 

Please be advised that the Committee on Public 
Access to Records is responsible for advising with re
spect to the New York Freedom of Information Law. It 
does not have possession of records generally, such as 
those in which you are interested, nor does it have the 
authority to compel an agency to comply with the Freedom 
of Information Law. Consequently, I regret to inform 
you that this office cannot supply you with the records 
that you are seeking. 

Further, assuming that the records in question, 
which deal with your tour of duty in the military, are 
in possession of the Air Force, it is suggested that 
you direct your request to the Department of the Air 
Force in Washington. Specifically, I believe that you 
may direct a request under the federal Freedom of Infor
mation Act to: 

Major Gordon Finley (693-5750) 
HQ USAF/JACL 
1900 Half Street, s.w. 
Washington, DC 20323 
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It is noted that the New York Freedom of Information Law 
applies only to records in possession of units of govern
ment in New York. Its counterpart, the federal Freedom of 
Information Act, is applicable to records in possession 
of federal agencies, such as the United States Air Force. 

If you believe that the same records may be in 
possession of the New York State Office of the Advocate 
for the Disabled, it is suggested that you send a request 
directly to that office. 

In making a request, it is recommended that you 
provide as much identifying detail as possible, such 
as the dates, your identification number, your social 
security number, which you have indicated, as well as 
any other information that may assist an agency in locating 
the records sought. 

Lastly, a good source for tracking down information 
is the Federal Information Center. The Federal Information 
Center generally provides assistance for the purpose of 
resolving problems or locating records. It is suggested 
that you look under "United States Government" in your 
telephone book and call the nearest Federal Information 
Center in order to attempt to locate the appropriate 
office that maintains possession of the information that 
you are seeking. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

sincerely, 

Ro~r~~~ 
Executive Director 

RJF:jm 
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Mr. Randolph Jenkins 
81-A-1656 (D2-32) 
Great Meadow Correctional Facility 
P.O. Box 51 
Comstock, NY 12821 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Jenkins: 

I have received your inquiry of June 22 • 

According to your letter, you are attempting to 
locate the agency in possession of a "medical record of 
a person on public assistance." You wrote that you may 
need the information regarding a judicial proceeding. 

The agency would likely have possession, of the 
information in question is the New York State Department 
of Social Services. The address for the Department of 
Social Services is 40 North Pearl Street, Albany, New 
York 12243. 

However, it is important to point out that, in 
all likelihood, the information in which you are inter
ested is confidential. Specifically, §136 of the Social 
Services Law states in brief that any records that iden
tify either an applicant for or a recipient of public 
assistance are confidential. As such, records pertaining 
to a recipient of public assistance could be withheld 
under the Freedom of Information Law, which states in 
part that an agency may withhold records that are speci
fically exempted from disclosure by state or feperal 
statute [see attached Freedom of Information Law, §87 
(2)(a)]. 

---
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Further, even if an exemption from disclosure did 
not exist in the Social Services Law, it.is likely that 
the information that you are seeking could be withheld 
under the Freedom of Information Law. Section 87(2) (b) 
of the Freedom of Information Law states that an agency 
may withhold records when disclosure would result 'in an 
unwarranted invasion of personal privacy. Moreover, 
§89(2) (b) (i) states that an unwarranted invasion of per
sonal privacy includes the disclosure of medical histories. 

Unless I am mistaken, the only way in which you 
could gain access to the materials in question from the 
Department of Social Services would involve the use of 
a subpoena. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enc . 

Sincerely, 

t~~.r~ 
Robert J. Freeman 
Executive Director 
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Ms. Henrietta Acampora 
Town Clerk 
Town of Brookhaven 
Town Hall 
Long -Island, NY 11772 

The ensuin<t advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Acampora: 

As you are aware, I have received your letter of 
June 23,_:i.n which you requested an advisory opinion. 

Sp~cifically, a request for records relating to 
a matter currently in litigation between the Town of 
Brookhaven and a public utility were requested by Charles 
Adams, of the Pennysaver News. In response to the re
quest by Mr. Adams, the Town Attorney wrote i.ihat the re
cords sought could be withheld under §87(2) (a) of the 
Freedom of Information Law. Your question concerns the 
sufficiency of the denial. 

Having discussed the matter with both yourself 
and Martin J. Kerins, the Town Attorney, it appears that 
the denial was appropriate. According to Mr. Kerins, 
numerous records have been made available to Mr. Adams, 
including pleadings and other records submitted to the 
court, as well as material prepared in the ordinary 
course of business in the development of the assessment. 
Based upon my conversation with Mr. Kerins, the records 
withheld consist of the work product of an attorney and 
material prepared for litigation, both of which may be 
withheld under §3101 of the Civil Practice Law and Rules. 
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In this regard, I direct your attention to §87 
(2) (a) of the Freedom of Information Law, which states 
that an agency, such as the Town of Brookhaven, may 
withhold records that are "specifically exempted from 
disclosure by statute." Since an attorney's work pro
duct and material prepared for litigation are speci
fically exempted from disclosure under §3101 of the Civil 
Practice Law and Rules, it appears that the basis for 

~ withholding offered by the Town Attorney, §87(2) (a) of 
the Freedom of Information Law, is appropriate. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Martin J. Kerins 

Sincerely, 

~~~. 
Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based .solely upon the facts 
presented in your co-rres·pondence. 

Dear 

As I advised you in a letter of June 26, a request 
for regulations cited by the Bureau of Vital Statistics in 
New York City was made prior to issuing an advisory opinion 
on your behalf. Having received the regulations in ques
tion, I would like to· ~ake the following observations. 

In terms of background, you wrote that you were 
successful in obtaining an amendment to that portion of your 
husband's death certificate indicating the cause of death. 
However, when you attempted to view the amended death certi
ficate, you were advised by the Board of Health that it was 
"private information". As such, you requested advice from 
this office regarding your rights of ~ccess to your hus
band's death .certificate. 

First, rights of access to vital records, such as 
birth and death records, are not governed by the Freedom of 
Information Law. As a general rule, rights of access to 
such records are governed by provisions of the Public Health 
Law. However, access to these records for the City of New 
York is determined by provisions of the New York City 
Charter and Administrative Code. In particular, §567-4.0(b) 
of the New York City Administrative Code, which deals with 
the Department of Health, states in• relevant part that: 

"[A] transcript of a record of fetal 
death, or death, upon such forms as 
the department shall. prescribe, shall 
be issued upon request unless it does 
not appear to be necessary or required 
for a proper purpose". 



Unfortunately, there is no clear definition of the phrase 
"proper purpose". Consequently, the right to review death 
records in the custody of the Bureau of Vital Statistics is 
unclear. 

Second, as noted .previous ly, a representative of the 
Bureau of Vital Statistics informed me that your assumption 
that the reason for your husband's cause of death had been 
amended on the death certificate is correct~ However, I was 
also advised that this information was "confidential" and 
therefore would not be released to anyone. Section 205.07 
of the regulations promulgated by the Department of Health 
was cited as the basis for that advice. That regulation 
provides that: · 

"[T]he confidential medical report of 
death shall not be subject to subpoena 
or to inspection by persons other than 
the Commissioner or authorized person
nel of the Department, except in a 
criminal action or criminal proceeding, 
or for official purposes by a federal, 
state, county or municipal agency 
charged by law with the duty of 
detecting or prosecuting crime. The 
Board may, however, approve the in-
3pection of such confidential medical 
reports for scientific purposes". 

In my vi ew, it appears that the Bureau of Vital 
Statistics may be denying you the capacity to review the 
amended death certificate due to an overly broad interpre
tation of the regulation quoted above. The Director of 
Vital Statistics indicated to me that whe~ a medical exam
iner's report contains a cause of .death, . that information 
is confidential based upon §205.07. Nevertheless, I be
lieve that there is a distinction between medical examina
tion reports prepared by the medical examiner and death 
certificates that are routinely prepared. 

Moreover, the Bureau of Vital Statistics had confirmed 
that your husband's death certificate is not a medical ex
aminer's certificate. Consequently, I do not believe that 
the provision requiring confidentiality is applicable in 
this instance. In my· opinion, when a death has occurred 
that is not the subject of a criminal inves tigation by a 
law enforcement agency, the "proper purpose" · clause of 
§5.67-4.0(b) is applicable. In addition, it is difficult 



to envision how a request made by yourself, the next of kin, 
could be considered anything but a request made for a proper 
purpose. Stated differently, as Mr. Von Werne•s· spouse, it 
is my opinion that §205.07 should not limit your inspection 
of the ·death certificate in order for you to verify the 
amended cause of death. Also, you indicated that you pre
viously received a copy of your husband's original death 
certificate. If so, it would appear inconsistent to deny 
you the capacity to inspect the amended certificate. 

In sum, it is my view that a request by a spouse for 
a death certificate, amended or otherwise, meets the "proper 
purpose" standard and that the provision requiring con
fidentiality of the medical examiner's records generally 
prepared in conjunction with a criminal investigation could 
not appropriately be cited as a basis for withholding in 
this instance. · 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

BY: 

PPB:RJF:ss 

cc: Irene Scanlon 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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The ensuin advisor o inion is based solel u on the facts 
presente in your correspon ence. 

Dear Mr . Parker: 

I have received your l e tter of June 18 in which 
you requested an advisory opinion unde r the Freedom of 
Information Law. 

Acc ording to your lett er, you wrote to . the records 
access officer of the Gree nhaven Corre ctional Facility to 
request certain information regarding a corrections offi
cer employed at that facility. Specifically, you want 
to determine the j o b classification, job title, yearly 
salary and bene fit s of t hat employee . However , the access 
officer advised you that your request must be"denied unless 
yo u are able t o obtain written consent from the employee 
to whom the information pertains. 

I would like to offe r the following observations 
with r e spec t t o your inquiry. 

Firs t and pe rhaps most important under the c irc um
sta nce s, is §87(3} (b} o f the Freedom o f Information Law, 
which s~ates that e ach agency shall maintain: 

"a record s e tting forth the name, 
public office address , title and 
s alary of every off i cer or e mployee 
of the agency ... " 
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The language quoted above represents one of the few in
stances in the Freedom of Information Law in which an 
agency is required to create a record. Consequently, a 
record reflective of the names, public office addresses, 
titles and salaries of all employees of an agency, in
cluding the Department of Correctional Services and its 
components, must be compiled and should exist on an on
going basis. 

Second, the Freedom of Information Law is based 
upon a presumption of access. All records of an agency 
are available, except to the extent that records or por
tions thereof fall within one or more among eight grounds 
for denial appearing in §87(2) (a) through (h) of the Law. 

From my perspective, there are two possible grounds 
for denial that might conceivably be cited to withhold por
tions of a payroll listing. 

Specifically, §87(2) (f) provides that an agency 
may withhold records or portions thereof which "if dis
closed would endanger the life or safety of any person". 
As a general matter, it is unlikely that the disclosure 
of the name and title of a public employee could result 
in endangerment. However, in the rare situation in which 
an employee may be hired .as an 11 undercover 11 agent, for 
example, it is possible that disclosure of his or her iden
tity might result in endangering.his or her safety. Even 
in that type of situation, since §87{2) enables an agency 
to withhold "portions" of records, the Departrttent could in 
my view delete only those portions of a record which could 
result in endangerment. For instance, all identifying de
tails regarding an individual might be deleted, while the 
remainder of the record would be accessible. 

Third, with respect to privacy, it is true that 
§87{2) (b) of the Freedom of Information Law permits an 
agency to withhold records or portions of records when 
disclosure would result in "an unwarranted invasion of 
personal privacy." However, payroll information had been 
found by the courts to be available long before the enact
ment of the Freedom of Information Law. Further, there 
have been interpretations of the Freedom of Information 
Law indicating that payroll information is clearly avail
able [see e.g., Miller v. Village of Freeport, 379 NYS 
2d 517, 51 AD 2d 765 (1976), Gannett Co.v. County of 
Monroe, 59 AD 2d 309 (1977); aff'd 45 NYS 2d 954 (1978)]. 
In Gannett, supra, the Court of App~als held that the 
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identities of former employees laid off due to budget cuts, 
as well as current employees, should be made available. In 
addition, as a general rule, this Committee has advised 
and the courts have upheld the notion that records that 
are relevant to the performance of the official duties of 
public employees are available, for disclosure in such in
stances would result in a permissible as opposed to an 
unwarranted invasion of personal privacy [Gannett, supra; 
Farrell v. Village Board of Trustees, 372 NYS 2d 905 (1975); 
and Montes v. State, 406 NYS 2d 664 (Court of Claims, 1978)]. 
As stated prior to the enactment of the Freedom of Informa
tion Law, payroll records 

" ••. represent important fiscal as well 
as operational information. The iden
tity of the employees and their salaries 
are vital statistics kept in the proper 
recordation of departmental functioning 
and are the primary sources of protec
tion against employee favoritism. They 
are subject therefore to inspection." 
[Winston v. Mangan, 338 NYS 2d 654, 664 
(1972)]. 

In view of the specific direction given by §87(3) 
of the Freedom of Information Law as well as judicial inter
pretations of the privacy provisions of the Law, the sub
ject of a record need not give consent to disclose with 
respect to the information that you are seeking • ., 

Lastly, with regard to obtaining general information 
on employee benefits, it is suggested that you seek to re
view the collective bargaining agreement between the em
ployee's union and the Department. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

BY 

PPB:RJF:JM 
cc: Betty Reilly, Principal 

Clerk 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

G~~ 
Pamela Petrie Baldasaro 
Assistant to the Executive 

Director . 
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July 8, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Gately: 

I have received your letter of June 18 in which you 
requested advice concerning the Freedom of Information Law. 

According to your letter, you are an inmate at 
Downstate Correctional Facility and have requested copies 
of your "personal and medical history" from both Downstate 
and State Board of Parole. You wrote further that you 
have received no reply from Downstate and that the Parole 
Board has sent only a summary report. 

I would like to offer the following observations 
with respect to your request. 

First, in terms of procedure, I have enclosed appro
priate portions of the regulations adopted by the Department 
of Correctional Services concerning access to records by .. 
inmates. According to §5.20, your request should be directed 
initially to the facility superintendent or his designee. 
In the event that you are denied access, the denial should 
be in writing stating the reasons therefor. In addition, 
a denial may be appealed to the Counsel, Department of 
Correctional Services, Agency Building #2, State Office 
Building Campus, Albany, New York 12226. 

Second, in all honesty, I have no idea of what the 
contents of a "personal history" might be. However, assum
ing that it is a factual summary of relevant aspects of 
your life, it should likely be made available to you. 
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With respect to medical history, I have engaged in 
several discussions regarding access to medical records 
by inmates with officials of the Department of Correctional 
Services. As a general rule, I believe that the Department 
provides access to medical information of a factual nature, 
such as laboratory tests, X-rays, and similar information. 
Medical records reflective of advice, such as a diagnostic 
opinion, are generally withheld. In my view, that policy 
is reflective of compliance with the Freedom of Information 
Law, for factual information contained within intra-agency 
materials must be made available, while such materials that 
consist of advice, recommendation, or opinion, for example, 
may justifiably be withheld [see Freedom of Information 
Law, §87 (2) (g)]. 

Lastly, enclosed for your consideration are copies 
of the Freedom of Information Law, regulations promulgated 
by the Committee that govern its procedural implementation, 
and an explanatory pamphlet on the subject that may be 
particularly useful to you, for it contains sample letters 
of request and appeal. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The ensuing advisor o 1n1on is based solel u on the facts 
presente 4.n your correspondence. 

Dear Mr. Kates: 

I have received your letter of June 25 in which you 
requested an advisory opinion. 

Specifically, you have requested from the Office of 
the State Comptroller "all documents including but not 
limited to financial analysis, brokerage commissions, 
mortgages, and mortgage notes for all loans made on real 
estate by the New York.State Retirement System" for the 
years 1977 through 1980 inclusive. 

It is noted that I have discussed your request with 
various officials of the Comptroller's office. I was 
informed that. the number of documents that fall within 
the scope of your request is substantial. Further, the 
documents.in question are currently under review in order 
to determine rights of access. 

I would like to offer the following observations with 
respect to your inquiry. 

First, it is emphasized that the Freedom of Informa
tion Law- is based upon a presumption of access. Stated 
differently, all records of· an agency, such as th.e Office 
of the Comptroller, are available, except those,.iecords 
or portions thereof that fall within one or more among 
eight grounds for denial appearing in §87(2) (a) through 
(h) (see attached}. · 
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Second, as indicated by Marvin Nailor in his letter 
to you of June 17, §89(3) of the Freedom of Information Law 
requires that a request be reflective of records "reason
ably described." Despite the breadth of your request, 
having discussed the matter with a representative of the 
Office of Counsel to the Comptroller, as you intimated, 
it appears that the records requested have been suffi
ciently described to permit a response. Moreover, al
though the standard in the Freedom of Information Law 
that a request reasonably describe records sought is 
not specific, it has been held judicially that if the 
agency can determine the nature of the records sought, 
an applicant has met his or her burden of reasonably des
cribing the records [see e.g., Dunlea v. Goldmark, 380 NYS 
2d 496, aff'd 54 AD 2d 446, aff 1 d with no opinion, 43 NY 
2d 754 (1977)]. 

Third, in terms of rights of access, based upon the 
descriptions of the records, it appears that most, if not 
all of the records sought are available, for no ground for 
denial could appropriately be asserted. For instance, an 
agreement to loan money by the New York State Retirement 
System would in my view be reflective of a final determina
tion that would be available under the Law, for none of the 
grounds for denial would be applicable. 

With respect to related documents, it appears that, 
to the extent that they exist, they would also be avail
able. In this regard, I direct your attention to §87(2) 
(g) of the Freedom of Information Law. The cited provi
sion states that an agency may withhold records that: 

"are inter-agency and intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

111. final agency policy or de
terminations •.. " 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual informa
tion, instructions to staff that affect the public, or 

,, 
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final agency policy or determinations must be made avail
able. Under the circumsta~ces, it would appear that re
cords containing financial analyses and similar, related 
information would constitute "statistical or factual tabu
lations or data" th~t would be available. Other related 
documents consisting of inter-agency or intra-agency mater
ials that contain advice, recommendation or similar matters 
might justifiably be withheld or deleted from records that 
are otherwise available. 

I hope that I have been of some assistance~ Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enc. 

cc: Marvin Nailor 
John Feeney 

Sincerely, 

u~:r:t 
Robert J. Fr~ 
Executive Director 
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The ensuing advisory opinion is based sole·ly Upo·n the facts 
p~esented in you r correspondence. ,. 
Dear Mr. McAndrew: 

I have received your letter of June 24, as well as 
the enclosures attached to it. 

You wrote that the nine pages of enclosures you 
attached to your correspondence were part of the minutes 
taken at a September 6 , 1978 meeting of the Por t Jervis 
School Board, but were subsequently removed. It appears 
that these minutes taken during an executive session of the 
meeting, as wel l a s material you submitted to the Board, 
were removed from the publi c minutes and returned to you . 
Therefore-, your concern is that no record exists that indi
cates or expl ains the removal of those records from the 
custody of the School Board, despite your unsuccessful 
efforts to return the documents to School District offici als . 

I woul d l ike to offer the following observations 
with regard to the situation . 

There are no provisions in either the Freedom of 
Information Law or the Open Meetings Law which are rel evant 
to the removal of minutes. However , I believe that another 
section of l aw might be applicabl e . Specificall y , §65- b 
of the Public Officers Law (see attached) prohibits · a 
school district from destroying or otherwise disposing of 
records without the consent of the Commissioner of Educa
tion. In turn , the Commi s sioner has developed a series of 
detailed schedules· for the retention and disposal of parti
cular records in an orderly fashion~ Although I am not 
familiar with the specific schedules that may be appl icable 
to the records you described , it is questionable whether 
the recor ds in question could legally b e " removed" from 
the custody of the School District without compliance with 
the requi rements of § 65- b of the Public Off icers Law. 
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It is suggested that you request and review the 
Education Department's schedules for the retention and dis
posal of school district records. The schedules may be 
obtained from either the Education Department or the District. 
By reviewing the appropriate schedule, it may be possible 
to determine whether the documents in question were properly 
relinquished by the District. 

I regret that I have been unable to be of greater 
assistance in this matter. 

BY: 

PPB:RJF:ss 

Enclosure 

cc: School Board 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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The ensuing advisory opinion is based solely upon the facts 
prese nted in your correspondence. 

Dear Mr. Lefrak : 

I have r eceived your letter of June 24 in which you 
r equested information regarding the use of the Freedom of 
Information Law . 

Specifically, you wrote that you are interested in 
gaining access to records pertaining to you from the Nassau 
County Correctional Center, Police and Probation Departments , 
and the Nassau County Legal Aid society . 

I would like to offer the following observations and 
suggestions with respect to your inquiry. 

First , the Freedom of Information Law is applicable 
to entities of government. Therefore, although each of 
the Nas sau County offices that you cited are subject to 
the Free dom of Informatio n Law , the Legal Aid Socie ty, 
which is not an e ntity of government, would not be subject 
to the Freedom of Information Law. 

Second , with respect to the means by which you can 
make requests, I have enclosed copies of the Freedom of 
Information Law, p r ocedural regulations , and an explanatory 
pamphlet on the subject . The pamphlet may be particularly 
useful to you, for it contains sample letters of request 
and appeal . 

It is note d that §1401 . 2 of the enclosed regulations 
requires that each agency , such as Nassau County, desig
nate one or more records access officers who are responsi
ble for dealing with requests made under the Freedom of 
Information Law. Consequently, it is suggested that you 
direct your reques ts to the "records access o fficers" of 
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the County offices that have possession of the records in 
which you are interested. 

Third, §89(3) of the Law requires that an applicant 
"reasonably describe" the records that he or she is seek
ing. As such, although you need not request specific re
cords, it is suggested that you provide as much detail as 
possible when making a request. For instance, .if possible, 
you should provide dates, file designations, .docket num
bers and similar information that will enable a records 
access officer to locate the records sought. 

Lastly, one of the agencies that you identified is 
the Nassau County Department of Probation. In this regard, 
although some of the Department's records may be accessible, 
it is important to point out that a presentence report or 
memorandum is confidential under §390.50 of the Criminal 
Procedur~ Law. However, a copy of a presentence report 
may be made available to a defendant or the defendant's 
attorney by the court in possession of a presentence re
port. Therefore, if you are interested in gaining access 
to a presentence report, it is suggested that you contact 
the court in possession of the report. 

I hope that I have been of some.assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs . 

Sincerely, 

.J\ ~J-_,(, ~'----
Rt~rt J. Freeman 
Executive Director 



, , 

STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

t lTTEE MEMBERS 

QM/\S H . COLLINS 
MAIIIO 1\1. C UOMO 

DEPARTMENT OF STATE, 162 WASHINGTON A VENUE, ALBANY, NEW YORK 12231 
(518) 414·25J8, 279J 

JUHN C. EGAI~ 
WAL T[A W. GrlUNFELD 
M!l.RCE L LA MAXWEL L 
HOWARD F . MILLER 
BASI L A . PATE~SON 
IAVINC, P. SEIDMAN 
GILBERT P. S11.\1 rH . Cti.iirmar. 
DOUGLAS l. TURNER 

EXECUTIVE DIRECTOR 
RObERT J . F-R[ EM.l-N 

• • I • e I 

July 10, 1981 

The ensui•ng advisory opinion is ba·se'd s61e·1y u·pon the ·facts 
presented in your Cbrrespondence. 

,. 
Dear Mr. Pugh: 

I have received your letter of July 9 in which you 
explained that you are having difficulty in gaining an 
opportunity to review p~st licensing exams for nurses. 
You explained that Mildred Schmidt. of the State Board for 
Nursing has . reviewed your requests "dn at least four occa
sions" but has ·refused to permit you to review the exams. 

In all honesty, I am not sure that I can provide 
significant assistance. ~owever, I would like to offer the 
following_ comments with respect to rights of access to the 
exam_s in question. 

First, the New York Freedom of Information Law is 
applicable to all records in possession of units of state 
and local gove~nment, including the State Education Depart
ment and the State Board .tor Nursing, which functions within 
the State Education Department. 

Second, the Freedom of Informatiol} Law is bas.ed upo_n , 
a presumption of access. Stated differently, all records 
of an age·ncy are available, except those records or portions 
thereof that fall within one or more grounds for denial 
appearing in §87(2) (a) thro~gh (h) of the Law. 

Third, there is one ground for denial that migh~ be 
asserted with respect to the records in which_ you are inter
ested. Specifically, §87(2) (h) of the Freedom of Information 
Law states that an agency may withhold records or portions 
thereof that: 

f 
'• .. 
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" ••• are examination questions or 
answers which are requested prior 
to the final administration.of such 
questions". 

Based upon the language quoted above, i;f an examination ques
tion has not been finaliy administered and will be given in 
the future, both the question and the answer may be withheld. 

Therefore, to the extent that past nursing examina
tions contain questions that will be given in the future, 
both the questions and the answers may be withheld from 
public inspection. However, as noted previously, it is 
emphasized that an agency may withhold "reco:r-ds or portions' 
thereof" that: fall within one or more of the grounds for 
denial. Under the circumstances, it is possible that 
certain aspects of prior examinations might not be admin
istered in the future. From my perspective, upon request, 
the State Board for Nursing should review the examinations 
in question in their entirety to determine which questions 
will indeed be administered in the future. To the extent 
that particular questions will be given again, the ques
tions and answers may be withheld. Conversely, to the 
extent that questions appearing on prior examinations will 
not be given in the future, I believe that those questions 
are available. 

I regret that I cannot be of greater assistance .. 
Should any further questions arise, please feel free to 
contact me. 

Sincerely, 

~J_f,____ . 
Robert J. Freeman -------.: 
Executive Director 

RJF:ss 

cc: Mildred Schmidt 

1 
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in your corre·spo·ndence. 
~ 

Dear Mr. Jarent: 

I have r'eceived your l etter of June 28. 

on the facts 

Having reviewed the regulations promulgated by the 
Committee under the Freedom of Information Law, you raised 
questions regarding the thirty day time limit for a ppeali ng 
a denial of access, and the time limit for. initiating an 
Article 78 proceeding if an appeal is denied. 

I would like to make the following comments regarding 
your questions . 

Fi rst, you are correct i n your assumption that an 
appeal of ,a denial of access should be timely brought in 
order to avoid jeopardizing the appeal procedure. However, 
if you are unable to appeal a denial of access withi n the 
thirty day period as ingicated in §89(4} of . the Freedom 
o f Information Law and the Committee regulation §1401.7(d} , 
you would not be prevented from beginning ~he procedure · 
again by submitting a new request. under the Freedom of 
Information Law. · 

Second, the statute of limitations appl i cable to an 
Article 78 proceedin.g is found in the Civil Practice Law 
and Rules §217, which states t hat suc h a proceeding must be 
initiated within four months of a final determination. 
Therefore, upon r eceipt pf a determination in which· cin 
appeal has been deni~d, there is a four . month period 
within which the Article 78 proce eding must be brought. 
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Thank you for attaching to your correspondence a 
copy of the June 10, 1981 Newsday editorial regarding 
amendments to the Freedom of Information Law. You may be 
interested to learn that the legislation was vetoed by the 
Governor on June 16. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

BY: 

PPB:RJF:ss 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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The ensuin<; advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Weiss: 

I have received your letter of June 26 in which you 
requested an advisory opinion. 

Your inquiry concerns unsuccessful attempts to gain 
access to the real estate tax assessment rolls of Nassau 

"County, which exist in computer tape format. You wrote 
that the same information that exists on computer tapes is 
available to the public in tax assessment rol'i books. 
Apparently, the County has opted to withhold the computer 
tapes due to the provisions of §574(5) of the Real Property 
Tax Law, which prohibits the disclosure of forms or reports 
of sales data relative to the transfer of real property. 

In my opinion, which is based upon several statutes, 
as well as a recent judicial determination, the assessment 
rolls existing in computer tape format are accessible. 

First, as you are aware, the Freedom of Information 
Law is based upon a presumption of access. Stated differ
ently, all records of an agency, such as Nassau County, 
are available, except to the extent that records or por
tions thereof fall within one or more grounds for denial 
appearing in §87(2) (a) through (h} of the Law. 

Second, §86(4) of the Freedom of Information Law 
defines "record" to include: 

• 
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"any information kept, held, filed, 
.produced or reproduced by, with or 
for an agency or the state legis
lature, in any physical form what
soever including, but not limited 
to, reports, statements, examina
tions, memoranda, opinions, folders, 
filed, books, manuals, pamphlets, 
forms, papers, designs, drawings, 
maps, photos, letters, microfilms, 
computer tapes or discs, rules, regu-
lations or codes." · 

Based upon the definition quoted above, it is clear that 
any information "in any physical form whatsoever" includ
ing computer tapes or discs, constitutes a "record" sub
ject to rights of access granted by the Law. 

Third, in my view, the computer tape is available 
under §87(2) (g} (i) of the Freedom of Information Law. 
Section 87(2) (g) of the Law enables an agency to withhold 
records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public: or 

iii. final agency policy or de
terminations .•• " 

It is emphasized that the language quoted above contains 
what in effect is a double negative. While inter-agency 
and intra-agency materials may be withheld, portions of 
such materials consisting of statistical or factual infor
mation, instructions to staff that affect the public or 
final agency policy or determinations must be made avail
able. 

Under the circumstances, the assessment rolls could 
in my view be characterized as· "intra-agency" materials. 
However, it appears that virtually all of the information 
contained within an assessment roll, .whether it is found 
within the traditional assessment bpoks or on computer 
tapes, consists of factual data that is available • 
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Fourth, §89(5) of the Freedom of Information Law 
states that: 

"[N]othing in this article shall be 
construed to limit or abridge any 
otherwise available right of access 
at law or in equity of any party to 
records." 

In view of the provision quoted above, nothing in the Free
dom of Information Law can be cited to limit or abridge 
rights of access granted by other provisions of law or by 
means of judicial determination. Moreover, §89(5) pre
serves rights of access granted by other provisions of law 
or by the courts. 

In this regard, it has long been held that the con
tents of an assessment roll as well as materials used in 
the development of assessments are available to the public 
[see e.g., Sears Roebuck & Co. v. Hoyt, 107 NYS 2d 756 
(1951) and Sanchez v. Papontas, 32 AD 2d 948 (1969)]. 

In addition, most recently, it was held that the 
information contained in traditional assessment roll books 
that was reproduced within computer tapes is also accessi
ble. In Szikszay v. Buelow [436 NYS 2d 558 (1981)], it was 
found that: 

"[A]n assessment roll is a public re
cord (Real Property Tax Law §156 sut>d. 
2: General Municipal Law §51; County 
Law §208 subd. 4) •.. such records are 
open to public inspection and copying 
except as otherwise provided by law 
(General Municipal Law §51; County 

Law §208 subd. 4). Even prior to 
the enactment of the Freedom of In
formation Law, and under its prede
cessor, Public Officers Law §66, re
pealed L.1974, c. 578, assessment 
rolls and related records were treated 
as public records, open to public in
spection and copying .•. " (id. at 562, 
563). -

Moreover, although it was argued that disclosure of the con
tents of the assessment roll would constitute an unwarranted 
invasion of personal privacy under §87(2) (b) (iii) of the 
Freedom of Information Law, the.court stated that: 
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"[I]n view of the history of public 
access to assessment records, and 
the continued availability of such 
records to public inspection, what
ever invasion of privacy may result 
by providing copies of A.R.L.M. com
puter tapes to petitioner would 
appear to be permissible rather than 
'unwarranted' ..• " 

Lastiy, I do not believe that §574 of the Real Pro
perty Tax Law bars disclosure of information contained on 
assessment rolls. The cited provision states in subdivi
sion (5) that: 

"[F]orms or reports filed pursuant to 
this section or section three hundred 
thirty-three of the real property law 
shall not be made available for public 
inspection or copying except for pur
poses of administrative or judicial 
review of assessments in accordance 
with rules promulgated by the state 
board." 

From my perspective, the assessment roll, whether in book 
or computer tape format, would not fall within the scope of 
the forms or reports envisioned by §574 of the Real Property 
Tax Law or §333 of the Real Property Law. It is also noted 
that issues involving the interpretation of f574 of the 
Real Property Tax Law have arisen on several occasions 
since its enactment. Having discussed the matter with 
various officials of the Division of Equalization and 
Assessment and units of local government, I believe that 
the direction provided by the cited provision is restricted 
to particular forms. For example, one official of local 
government sent to this office a copy of a form devised 
by the State Board of Equalization and Assessment and 
entitled as a "Real Property Transfer Report." I have 
enclosed for your review a copy of the form as it was 
sent to this office. Clearly, that form is distinguish
able from an assessment roll. It is also noted that the 
determination in Szikszay, supra, was rendered after the 
effective date of subdivision (5) of §574 of the Real 
Property Tax Law. 
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In sum, from my perspective, the restrictions im
posed by the Real Property Tax Law are applicable only 
to particular forms and reports and are not applicable 
to assessment rolls generally. Consequently, I do not 
believe that the cited provision of the Real Property 
Tax Law could constitute a valid basis for withholding 
as assessment roll that exists either in traditional 
book form or in computer tape format. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Sini:rerely, . 

riv ·-f1r rb' \)tN; : . r tu--
Robert J. Freeman 
Executive Director 

cc: The First Chief Deputy County Attorney 

., 
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Mr. Robert J. Scarpa 
80-A-2989 
354 Hunter Street 
Ossining, New York 10562 

July 10, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented i,_n your correspondence. 

Dear Mr. Scarpa: 

I have recently received your letter and the enclo
sures attached to it. 

You indicated in your letter that after several 
attempts to obtain information concerning yourself, you 
feel that you have been denied access to records by various 
state.agencies due to your inability to pay for copies of 
records. You have requested advice regarding the assess
ment of fees for photocopies of the records sought under 
the Freedom of Information Law. 

I would like to make the following observations with 
regard to your inquiry. 

First, it is noted that the federal Freedom of Infor
mation Act, which is applicable to records in possession of 
federal agencies, contains a provision that authorizes a 
federal agency to waive the fees for search and copying 
at its discretion. However, there is no comparable provi
sion in the New York Freedom of Information Law, which 
applies to records in possession of agencies of government. 
in New York, such as the Department of Correctional Services. 

Second, you may be unaware of the rules and regula
tions of the Department of Correctional Services regarding 
access to Department records. Enclosed is a copy of the 
relevant regulations for your review. Specifically, §5.20 
of the Department's regulations indicates that an inmate 
should direct a request for inspection and copying of his 
records to the facility superintendent. In addition, §5~36, 
entitled "Fees~ authorizes the custodian of a department 
record to use discretion to "waive all or any portion of 
.the fees authorized by this section". Since the definition 
of custodian in §5.15 includes the superintendent or director 
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of a facility, you might consider resubmitting your requests 
to the superintendent of the facility where you are housed. 

Also enclosed for your consideration are copies of 
the New York Freedom of Information Law a.nd an explanatory 
pamphlet on the subject that may be helpful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

PPB:RJF:ss 

Enclosures 

BY: 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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Andrew D. Presberg 
Goldberg & Goldberg 
Attorneys and Counsellors at Law 
G & G Building 
66 North Village Avenue 
P.O. Box 876 
Rockville Centre, NY 11570 

July 13, 1981 

The: ensuin<J advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Presberg: 

As you are aware, I have received your letter of 
July 1 in which you requested an advisory opinion under the 
Freedom of Information Law. 

Specifically, according to your letter, the Nassau 
County Rent Guidelines Board is currently conducting a series 
of meetings to determine the 1981-1982 rent guidelines and 
increases pursuant to the Emergency Tenant Protection Act 
of 1974. The decision of the Board will affect approximately 
18,000 apartments in Nassau County. You also indicated 
that landlords in the County have requested sizeable in
creases and that the Board, in response to their requests, 
sent printed questionnaires and expense schedules to land
lords and apartment owners in which various data was sought 
concerning costs, income, profits, expenses and similar 
related information. As of June 8, ninety-five question- ' 
naires were returned, representing some thirty-two percent 
of the apartments subject to the Act. 

Having requested the questionnaires in an attempt 
to verify the data submitted by the owners, the Chairman of 
the.Rent Guidelines Board denied access to the questionnaires. 
Further, the Board voted to uphold the denial. 

In addition, you wrote that the landlord representatives 
stated that disclosure of the questionnaires would consti-
tute an invasion of privacy and a brea~h of confidentiality. 
You have contended that if indeed disclosure of the names 
of landlords would ~onstitute an unwarranted invasion of 
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personal privacy, that the information must nonetheless be 
provided after having deleted identifying details. You also 
stated your belief that such deletions should be permitted 
only with respect to individual apartment owners and not 
corporate landlords. 

I would like to offer the following observations with 
respect to your inquiry. 

First, as you may be aware, the Freedom of Informa
tion Law is based upon a presumption of access. Stated 
differently, all records of an agency, such as the Nassau 
County Rent Guidelines Board, are available, except to the, 
extent that~records or portions thereof fall within one or 
more of the grounds for denial appearing in §87(2) (a) 
through (h). of the Law. 

Second, you mentioned an assertion by the landlords' 
representatives that disclosure would represent a breach of 
confidentiality. Having viewed the questionnaire, which 
was delivered to this office this morning, I do not believe 
that disclosure of the documentij after identifying details 
have been deleted, would constitute a "breach of confi
dentiality". In this regard, at the bottom of the firs.t 
page, the following appears: 

"STATEMENT OF CONFIDENTIALITY - No 
information obtained under the authority 
of the ETPA shall be disclosed except 
to the extent required under Article 
6 of the Public Officers Law in which 
event identifying details shall be 
deleted as provided for in such law". 

The language quoted above does not in my opinion require • 
non-disclosure, despite the use of the term "confiden:tdali ty". 
All that it states is that records shall be made available 
and withheld in accordance with Article 6 of the Public 
Officers Law, which is the Freedom of Information Law. 
As such, to the extent that the contents of the question
naires are accessible under the Freedom of lnformation 
Law, they must in my view be made available. Moreover, .in 
a situation in which a state agency distributed question
naires to a number of school districts and in which the 
school districts completed the questionnaires only when a 
promise of confidentiality was given, it was held that such 
a promise conflicts with the Freedom of Informat'ion Law 



1'. i 
I 

Andrew D. Presberg 
July 13, 1981 
Page -3-

[see e.g., Gannett News Service, Inc. v. State Office of 
Alcoholism and Substance Abuse, 415 NYS 2d 780 (1979)]. In 
that case, the questionnaires were found to be available, 

., 

so long as no names of specific students would be disclosed, 
for disclosure of the students' identities would constitute 
a violation of federal law (see Family Educational Rights 
and Privacy Act, 20 USC §1232g). In this case, the so
called "Statement of Confidentiality" appears in reality 
to be a statement reflective of an intent to comply with 
the Freedom of Information Law. Further, even if a promise 
of confidentiality had been offered, it would likely have 
been all but meaningless. From an historical perspective, 
long before the enactment of the Freedom of Information Law 
in 1974, the- courts held that a request for or a seal of 
confidentiality or privilege regarding records submitted 
to government by third parties is largely irrelevant. 
11 [T]he concern .•. is with the privilege of the public offi
cer, the recipient of the communication" [Langert v. Tenney, 
5 A.D. 2nd 586, 589 (1958); see also People v. Keating, 286 
App. Div. 150 (1955); Cirale v. 80 Pine St. Corp., 35 NY 
2d 113 (1974)], and the passage of the Freedom of Information 
Law confirmed this principle by placing the burden of de
fending secrecy on the government, the custodian of records, 
rather than a third party that may have submitted records 
to the government. 

Third, as intimated on the questionnaire, the only 
ground for denial that is apparently relevant is §87(2) (b)\ 
of the Freedom of Information Law, which states that an 
agency may withhold records or portions thereof the disclq
sure of which would constitute "an unwarranted invasion of 
personal privacy". As noted earlier, it is emphasized that 
the Freedom of Information Law permits an agency to withhold 
"records or portions thereof 11 that fall within one or more 

y 

of the grounds for denial. Based upon that language, it 
is clear that the Legislature envisioned situations in which 
a single record might be both accessible and deniable in 
part. It is also clear that an agency in possession of 
records has the responsibility of reviewing records sought 
in their entirety to determine which portions, if any, might 
justifiably be withheld. Under the circumstances, to the 
extent that the disclosure of identifying details would 
constitute an unwarranted invasion of personal privacy, 
those identifying details may in my opinion be deleted, 
while the remainder of the records should be made available. 
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With respect to your contention that identifying 
details may be deleted only with respect to questionnaires 
submitted by individuals as opposed to corporate landlords, 
I am not sure that I would agree. 

It appears that the deletion of identifying details 
involves an intent to preclude the disclosure of personal 
information, such as the incomes and personal telephone num
bers of particular individuals. In some cases, the income 
information, for example, might represent the only income 
of a particular person or corporation. If that is so, 
certainly I believe that the identifying details could be 
deleted to protect privacy. By means of analogy, income 
tax return information submitted to the Internal Revenue 
Service or the New York State Department of Taxation and 
Finance must be kept confidential and cannot be disclosed 
under penalty of law [see e.g., Tax Law, §697(e)]~ If, 
however, the figures presented in the questionnaire rep
resent a small fraction of the income of a large corporation, 
for instance, it is in my view questionable whether iden
tifying details could justifiably be deleted, for such 
figures would represent neither "personal" information, nor 
a total picture of the income of a corporation. 

In sum, based upon the information that you have 
provided, I believe that the questionnaires submitted to 
the Nassau County Rent Guidelines Board in which you are 
interested are accessible, except to the extent that 
identifying details found within such questionnaires may 
be deleted on the ground that disclosure would constitute 
an unwarranted invasion of personal privacy. Concurrently, 
it is advised that the remaining information that can be 
reviewed and used for the purpose of statistical analysis 
is in my opinion accessible. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

Sincerely, 

0~0 ~ ~,P~" 
Ro~ J. Freeman -----
Executive Director 

RJF:ss 

cc: Nassau County Rent Guidelines Board 

~ 
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Lewis Novod 
Schweiger, Novod & Meier 
Attorneys and Counsellors 

at Law 
18 East 48 Street 
New York, New York 10017 

July 13, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Novod: 

I have received your letter of July 9 in which you 
requested an opportunity to examine the files in possession 
of this office regarding particular individuals or firms 
who had been licensed as real estate brokers or sales 
people. The same request was directed to the Division of 
Licensing Services at the Department of State. 

Please be advised that the Committee on Public Access 
to Records is responsible for advising with respect to the 
Freedom of Information Law. The Committee does not have 
possession of records generally, such as those in which you 
are interested. Further, the Committee does not have the 
authority to compel an agency to comply with the Freedom 
of Information Law. In short, this office does not main
tain custody of the records that you are seeking. 

In terms of procedure, §89(3) of the Freedom of 
Information Law provides that an applicant should "reasonably 
describe" the records in which he or she is interested in 
writing. Based upon your request, without familiarity 
with the scope of records that may pertain to the indivi
duals and firms that you identified, I could not conjecture 
as to the sufficiency of your request directed to the Divi
sion of Licensing Services. It has been suggested that, 
if possible, names, dates, file designations or other types 
of identifying particulars should be given in order to 
assist agency officials in locating records sought. 
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Enclosed for your consideration is a copy of an 
explanatory pamphlet regarding the Freedom of Information 
Law that may be useful to you. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Enclosures 

Sincerely, 

fJJ#.% !II&..., ________ _ 
Robert J. Freeman 
Executive Director 
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Patrick E. Locke 
80 A 1972 
Box B 
Dannemora, NY 12929 

The ensuin'l ,.advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Locke: 

I have received your letter of June 29 in which you 
requested advice regarding the means by which you may obtain 
certain records. 

Specifically, you wrote that you are interested in 
obtaining your presentence report, information submitted 
by law enforcement officers, presumably to a court, comments 
of the sentencing judge and prosecuting attorney and their 
recommendations regarding parole, and admissions or con
fessions "of the inmate". 

First, with respect to rights of access to a pre~ 
sentence report, §390.50 of the Criminal Procedure Law 
states that presentence reports are available by a court 
to a defendant. In relevant part, the cited statute states: 

"2. Presentence report; disclosure; 
general principles. The presentence 

· report or memorandum shall be made 
available by the court for examination 
by the defendant's attorney, or the 
defendant himself, if he has no attorney, 
in which event the prosecutor shall also 
be permitted to examine the report or 
memoranda. In its discretion, the court 
may except from disclosure a part or parts 
of the report or memoranda which are not 
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relevant to a proper sentence, or a 
diagnostic opinion which might seriously 
disrupt a program of rehabilitation, or 
sources of information which have been 
obtained.on a promise of confidentiality, 
or any other portion thereof, disclosure 
of which would not be in the interest of 
justice. In all cases where a part or parts 
of the report or memoranda are not dis
closed, the court shall state for the 
record that a part or parts of the report 
or memoranda have been excepted and the 
reasons for its action. The action of 
the court excepting information from 

~disclosure shall be subject to appellate 
review". 

In view of the foregoing, it is suggested that you direct 
your request to the court in possession of the report. 

Second, it is noted that the Freedom of Information 
Law excludes from its coverage the courts and court records. 
Nevertheless, as a general rule, most records in possession 
of a court clerk are available under §255 of the Judiciary 
Law. As such, it is suggested that you direct a request 
for the records in question to the clerk of the court that 
has custody of the records in which you are interested. 

And third, to the extent that the records sought are 
in possession of law enforcement agencies, the Freedom of 
Information Law is applicable. In brief, the Freedom of 
Information Law states that all records of an agency, such 
as a police department or district attorney's office, are 
available, except those records or portions thereof that 
fall within one or more grounds for denial listed in §87 
(2) (a) through {h) of the Law. 

Many of the exceptions are based upon potentially 
harmful effects of disclosure. For instance, records 
compiled for law enforcement purposes may be withheld under 
§87(2) (e} of the Law when disclosure would interfere with 
an investigation, deprive a person of a right to a fair trial, 
identify a confidential source, or reveal non-routine 
criminal investigative techniques or procedures. 
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To make a request under the Freedom of Information 
Law, it is suggested that you direct such a ~equest to the 
"records access officer" of the agency that maintains custody 
of the records. The request should "reasonably describe" 
the records sought and it is suggested that you provide as 
much detail as possible, such as dates, file designations, 
docket numbers and similar information that will assist 
the records access officer in locating records. 

Enclosed for your consideration are copies of the 
Freedom of Information Law and an explanatory pamphlet on 
the subject. The pamphlet contains sample letters of re
quest and appeal that may be particularly useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

pJ)w1:h ((~ 
Rot::~v;~ Freeman 
Executive Director 
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Murray Steyer, Esq. 
Steyer & Sirota 
235 Main Street 
White Plains, NY 10601 

Dear Mr. Steyer: 

I have received your letter of July 9 and appre
ciate your continued interest in compliance with the 
Freedom of Information Law. 

As requested, enclosed are the two advisory opin
ions dealing with reprimands of public employees to which 
you made reference. It is noted that· opinion number 580 
might be outdated and therefore inaccurate due to the 
enactment of §50-a of the Civil Rights Law. The cited 
provision states in brief that personnel records of 
police officers that are.used to evaluate performance 
toward continued employment or promotion are, confiden
tial. Nevertheless, based upon the decision rendered in 
Farrell v. Board of Trustees, which is cited inl:oth opin
ions, I believe that, as a general rule, reprimands of 
public employees are available. 

The later opinion is more expansive and in my 
view provides a greater overview of rights of access 
to the types of records in question. 

I have also enclosed a copy of Blecher v. Board 
of Education, in which the court granted access to vir
tually all records requested regarding teachers, in
cluding evaluations. In all honesty, I tend to feel that 
the decision rendered in Blecher may be overbroad. From 
my perspective, if an evaluation is reflective of advice, 
suggestion, impression, recommendation or the like, it 
is likely deniable under §87(2} (g) of the Freedom of In-
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formation Law concerning inter-agency and intra-agency 
materials. However, if an evaluation is essentially 
reflective of a final determination, I believe that it 
is available. For instance, in a situation in which an 
evaluation was not appealed and became final and in which 
a monetary performance award was based upon the evalua
tion, it was advised that the evaluation was essentially 
a final determination and, therefore, accessible under 
the Freedom of Information Law. I have enclosed an 
advisory opinion dealing with that question. 

Based upon the foregoing, if an evaluation of a 
superintendent is advisory in nature, it would in my 
view likely be deniable. If, however, it constitutes 
a final determination or is reflective of what may amount 
to "instructions to staff that affect the public", it 
would in my opinion be available. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs • 

Sincerely, 

~-t1..(~ 
Robert J. Freeman 
Executive Director 
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George Palmero, Jr. 
81-A-1647 (2-C-16) 
Downstate Correctional Facility 
Red Schoolhouse Road 
Fishkill, New York 12524 

The ensuing"advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Palmero: 

I have received your letter of July 1 in which you 
requested an advisory opinion under the Freedom of Infor
mation Law . 

According to your letter, you wrote to the Suffolk 
County Department of Probation and requested a copy of your 
probation report. However, the report was denied. You 
wrote further that "after some quick research", you believe 
that the report in question is not "exempt under the Free
dom of Information Act (5 use SEC 522)". 

I would like to offer the following observations 
with respect to your inquiry. 

First, the Act that you cited, the federal Freedom 
of Information Act (5 USC §552), is applicable only to 
records in possession of units of state and local govern
ment. Access to records in New York is governed by the 
provisions of the New York Freedom of Information Law, and 
other provisions of law dealing with particular types of 
records. 

Under the circumstances, it appears that the report 
in which you are interested was properly denied. In this 
regard, I direct your attention to §390.50 of the Criminal 
Procedure Law concerning presentence reports. The cited 
provision states that such reports may be made available 
only by a court to a defendant . 
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In relevant part, the cited statute states: 

"2. Presentence report; disclosure; 
general principles. The presentence 
report or memorandum shall be made 
available by the court for examina
tion by the defendant's attorney, or 
the defendant himself, if he has no 
attorney, in which event the prosecutor 
shall also be permitted to examine the 
report or memoranda. In its discretion, 
the court may except from disclosure a 
part or parts of the report or memor
anda which are not relevant to a proper 
eentence, or a diagnostic opinion which 
might seriously disrupt a program of 
rehabilitation, or sources of informa
tion which have been obtained on a 
promise of confidentiality, or any 
other portion thereof, disclosure of 
which would not be in the interest of 
justice. In all cases where a part or 
parts of the report or memoranda are 
not disclosed, the court shall state 
for the record that a part or parts 
of the report or memoranda have been 
excepted and the reasons for its 
action. The action of the court excep
ting information from disclosure shall 
be subject to appellate review". 

In view of the foregoing, it is suggested that you direct 
your request to the court in possession of the report. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

~,k-1:f~ 
Rober~'1t. -Freeman 
Executive Director 
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James Keefe 
Secretary 
Local 2562 
Uniform Firefighters of Cohoes 
10 Wilmer Avenue 
Cohoes, New York 12047 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Keefe: 

I have received your letter of July 1, 1981 • 

According to your letter, you have been unsuccessful 
in your attempts to obtain a "complete list of instructions" 
to civilian dispatchers issued by the City of Cohoes. 
Further, despite numerous requests for the records in ques
tion, you have apparently received no responses. Conse
quently, you have asked that this office "take appropriate 
steps to allow disclosure of this information". 

I would like to offer the following observations 
regarding the situation that you have described. 

First, the Committee on Public Access to Records is 
responsible for advising with respect to the Freedom of 
Information Law. It has no authority ·to compel an agency, y 

such as the City of Cohoes, to comply with the Law. How
ever, often advisory opinions rendered by the Committee are 
persuasive, and a copy of this opinion will be sent to the 
appropriate City official. 

Second, the Freedom of Information Law is based 
upon a presumption of access. All records of an agency are 
available, except those records or portions thereof that 
fall within one or more grounds for denial appearing in 
§87(2) (a) through (h) of the Law • 
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Third, it appears that two grounds for denial may be 
relevant to the situation you have described. However, 
neither could in my opinion be justifiably cited to withhold 
the records in question. 

One such ground for denial is §87(2) (g), which states 
that an agency may withhold records that: · 

" ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabula
tions or data; 

~i. instructions to staff that affect 
the public; or 

iii. final agency policy or determin
ations ••• " 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policies or determinations mus.t be made available. 
Under the circumstances, the instructions mdight properly be 
characterized as "intra-agency" materials. · However, it 
would appear that they consist of factual information, 
instructions to staff that affect the public, or final 
agency policy, and, therefore, would be available, under 
§ 8 7 ( 2) ( g) ( i) , (ii) or (iii) • 

The other ground for denial of possible relevance is 
§87(2) (c), which states that an agency may withhold records 
or portions thereof that: • 

" ••• if disclosed would impair present 
or imminent contract awards or collec
tive bargaining negotiations ••• " 

You have not indicated whether collective negotiations are 
ongoing or imminent. Nevertheless, as noted in the previous 
paragraph, it appears that the records have been or should 
have been available as soon as the instructions were adopted 
as policy. Consequently, even if collective negotiations 
are ongoing, it is difficult to envision how records that 
had been available would now be deniable • 
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Fourth, you indicated that at least three written 
requests have been made under the Freedom of Information 
Law, but that the City has not replied to any of the re
quests. With respect to the time limits for response to 
requests, §89(3) of the Freedom of Information Law and 
§1401.S of the Committee's regulations. provide that an 
agency must respond to a request within five business days 
of the receipt of a request. The response can take one of 
three forms. It can grant access, deny access, and if so, 
the denial should be in writing stating the reasons, or 
the receipt of a request may be acknowledged in writing if 
more than five days is necessary to review or locate the 
records and determine rights of access. When the receipt 
of the request is acknowledged within five business days, ' 
the agency"tlas ten additional days to grant or deny access. 
Further, if no response is given within five business days 
of receipt of a request or within ten days of the acknow
ledgment of the receipt of a request, the request is 
considered "constructively" denied [see regulations, 
§1401. 7 {b)]. , 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, as you are aware; copies of 
appeals and the determinations that follow must be sent to 
the Committee [see Freedom of Information. Law, §89(4) (a)]. 

Sixth, it appears from your letter that the City of 
Cohoes has complied with the requirements of the .Freedom 
of Information Law and the Committee's regulations by 
promulgating "Rules and Regulations for Public Access to 
Records of the City of Cohoes". Although I am not familiar 
with those specific rules and regulations, I would like to' 
offer some general guidance. If I correctly understand the 
situation, the Public Safety Commissioner is normally. the 
records access officer and the Mayor of Cohoes is the desig
nated appeals officer. However, since the Mayor is acting 
as the Commissioner of Public Safety, it is possible that 
he may be serving in two capacities, as access offioer and 
as appeals officer, for the purpose of implementing the 
Freedom of Information Law. In this regard, it is noted 
that §140l.7{b) of the Committee's regulations requires 
that an access officer and appeals officer be separate 
individuals. However, your right to appeal should not in 
my view be obstructed by the failure of an agency to appoint 
separate access and appeals officers. 
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Enclosed for your consideration are copies of the 
Freedom of Information Law, regulations promulgated by the 
Committee which govern the procedural aspects of the Law, 
and an explanatory pamphlet which may be useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

BY: 

PPB:RJF:ss 

cc: Mayor - City of Cohoes 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 



STATE OF NEW,YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

~

MITTEE MEMBERS 

HOMl,S ~l. COLLINS 
MfllO M. CUOMO 

JUHN C. EGAN 

DEPARTA1ENT OF STATE. 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474•2518, 2791 

WALTER W. GflUNFELD 
MARCELLA MAXWELL 
HOV;:.-flD :::, MILLEA 
BASIL A. PATE f-1.SON 
IRVING P. SE10:,~AN 
GILBERT P. St-.',ITH, Chairmor. 
DOUGLAS L. TURNER 

EXECUTIVE DIRECTOR 
RObERT J. FRCEMt N 

July 14, 1981 
, 

• 

Mr. Jim Callaghan 
Editor 
Staten Island Register 
2100 Clove Road 
Staten Island, NY 10305 

The ensuing advisory opinion is based solely upon the facts 
presented in your·correspondence. 

Dear Mr. Callaghan: 

I have received your letter of July 1 and the corres
pondence attached to it. 

In brief, your inquiry deals with a situation in 
which the Office of the Borough President of Staten Island 
has engaged in efforts t~ register the Borough's civic 
organizations. Apparently, the project is a joint effort 
of the Borough President and the Staten Island Advance. 
You wrote that the civic organizations responding to a 
survey will be identified in a booklet that will be made 
available to the public upon completion of the project. 
Prior to the publication of the booklet~ you requested 
copies of the responses by the civic organizations that will 
be identified in the booklet. Although you were offered 
an opportunity to review their responses, you were denied 
the capacity to copy the records. You have asked whether 
if you are permitted to "personally review" the records, 
are you then entitled to copy them. 

I would like to offer the following observations 
with respect to your question. 

First, in the response to your request given by 
Bernard Gold, the Counsel/Records Access Officer for the 
Office of the Borough President, it was stated that "no 
public record exists; only raw ma~erial which is in the 
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process of being compiled to form a list of community organ
izations". From my perspective, as soon as an agency, such 
as the Office of the President of the Borough of Staten 
Island, has possession of records, the records are subject 
to rights of access granted by the Freedom of Information 
Law. The fact that the "raw data" has not been compiled 
in the form of a booklet does not in my view diminish 
rights of access. 

In this regard, I direct your attention to §86(4) 
of the Freedom of Information Law, which defines 11 record 11 

to include: 

" •.. any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements, 
examinations, memoranda, opinions, fol
ders, files, books, manuals, pamphlets, 
forms, papers, designs, drawings, maps, 
photos, letters, microfilms, computer 
tapes or discs, rules, regulations or 
codes." 

Based upon the definition quoted above, the "raw data", 
i.e., the responses from community organizations, consti
tute "records" subject to the Law, for the definition in
cludes any information "in any physical form whatsoever" 
held by an agency. v 

A second basis for withholding offered by Mr. Gold 
is §87(2) (g), which permits an agency to withhold 11 inter
agency and intra-agency materials" under certain circum
stances. In my view, that basis for withholding cannot 
justifiably be cited to deny access to the records in 
question. Based upon the definition of "agency" appear
ing in §86(3) of the Freedom of Information Law, intra
agency materials consist of records transmitted between 
or among employees of a single agency. Inter-agency 
materials consist of records transmitted between or among 
officials of two or more agencies. Since the community 
organizations fall outside the scope of the definition 
of "agency", I do not believe that their responses to 
the Office of the Borough President could be considered 
inter-agency or intra-agency materials. Consequently, 
it appears that §87(2) (g) could not be cited as a basis 
for withholding • 
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Lastly, with respect to your capacity to copy the 
records, two points are offered. It is noted initially 
that the courts have held for nearly sixty years that the 
right to copy records is concomitant with the right to 
inspect [see e.g., In Re Becker, 200 AD 178, 192 NYS 754 
(1922)]. In addition, the introductory language of §87 
(2) of the Freedom of Information Law states that each 
agency shall "make available for public inspection and 
copying" all records, except those falling within one or 
more of the ensuing grounds for denial. Further, §89(3) 
of the Freedom of Information Law states in relevant 
part that "[UJpon payment of, or offer to pay, the fee 
prescribed therefore, the entity shall provide a copy of 
such record ... " In view of the foregoing, if a record 
is available for review, I believe that it is also avail
able for copying. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Bernard Gold 
Anthony Gaeta 

Sincerely, 

/J~r:Jr 1. F /\l--- . 
Robert J. Freeman 
Executive Director 
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The ensuin~ advisory opinion i s based solely upon the facts 
presented in your correspondence . 

Dear Mrs. Michael s : 

I h ave received your letter of Jul y 5. 

You wrote that in my most recent correspondence with 
you, I claimed that I had not received a particular form 
to which you made r eference . Specifically , yo u wrote that 
you had sent to this office a blank p upil participation 
sheet with your correspondence of December 30. 

As I believe tha t I explained to you in p revious 
corr espondence , it appears that there was a misunderstand
ing r egarding the correspondence that you sent. Although 
you did send with your corre s pondence of December 30 copies 
of a document known as the "Personnel Time Report for 
Reimbursable Programs" , having discussed t he matter with 
various individuals at the Board of Education, t hat re
port i s not the same record as the document you have 
c haracterized as the " p upil participation sheet" . As 
s uch, to the best of my knowledge , I have never received 
or had an opportunity to review a pupil participation 
sheet . If you would l ike to send a copy of a b lank pupil 
participation sheet to me , I would be more than pleased 
to review it on yo ur behalf. 

It is reiterated, however , that federal law pro
hibits the disclosure of "education records " re l ated to 
spe cific students without the consent of their parents 
(20 U.S. C. §l232g) . As such, as I have indicated in the 
p a st , it i s in my view doubtful that a pupil participation 
sheet is available in its e ntirety if it identifies a 
par t icular student or students. 
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In addition, in your latest letter, you wrote that 
"(A]nyone who receives public assistance can be listed by 
name including children." I respectfully disagree with 
your contention. Although persons who receive public 
assistance are provided with monies through tax levies, 
there are numerous provisions· of law that require that 
such records be kept confidential. For example, §§136 
and 372 of the Social Services Law state in brief that 
virtually any record,..'that identifies a recipient of or 
an applicant for public assistance must remain confiden
tial. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jm 

Sincerely, 

tb~f.{?tt 
Robert J. Freema~ 
Executive Director 
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July 15, 1981 

The ensuing advisory opinion is based solely upon the facts 
prese~ted in your correspondence. 

De ar Ms. Markey: 

I have received your letter of July 3 in which you 
reque s t e d further clarification of the advisory opinion 
prepared at the request of Assemblyman SchiIMlinger and 
Senator Floss. 

• Specifically, you question your inability to review 
our fi le transmitted to Albany by the Buffalo o ff ice of the 
Board for Profes sional Medical Conduct. Additionally, you 
expressed the belief that you should be allowed to review 
your own complaint that was submitted to the Buffalo office. 

I would like to offer the fo llowing comments in 
res ponse to your letter. 

First, on your behalf, I have contacted Dr. Thaddeus 
Murawski of t he Board for Professional Medical Conduct in 
Albany. He was extremely helpful and advised me that you 
would be able to review and have copies of any material 
which you personally submitted to the Buffalo office rela
tive to your complaint , ·including the complaint itself. 
Further, he advised me that he would be happy to speak 
with you in order to verify that the material you submitted 
was forwarded to the Albany office. As such, the confi
dentiality of the investigative records of the Board for 
Professional Medical Conduct would be protected as required 
by law, while you would be able to confirm receipt of this 
material. 
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Second, I would like to clarify what may be a mis
understanding with respect to the role and function of the 
Committee on Public Access to Records. The Committee is 
responsible for advising with respect to the Freedom of 
Information Law. It does not have authority to compel an 
agency to comply with the Law, nor does the Committee have 
possession of records generally • 

.. ~ 
Third, I would'like to emphasize that, as indicated 

in the June 30 letter to Assemblyman Schimminger and 
Senator Floss, the Freedom of Information Law is not appli
cable to the investigative records in this situation. 
Section 230 of the Public Health Law imposes a requirement 
of confidentiality regarding such records. That requirement 
removes the records from the scope of the Freedom of Infor
mation Law, for §87{2) (a) of the Law states that an agency 
may withhold records that are specifically exempted from 
disclosure by statute. 

It is suggested that you contact Dr. Murawski at 
(518)474-8357 to make arrangements for the reviewing the 
information he has offered to provide . 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Senator Floss 
Assemblyman Schimminger 
Dr. Thaddeus Murawski 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Raymo: 

I have received your let ter ' of July 11 in which you 
appealed a denial of access to records by Bonnie Bettinger, 
Super intendent of Schools in Gouverne ur. 

Please b e advised that the Committee o n Public Access 
to Records is responsible only for advising with respect to 
the Freedom of Information Law. Although an agency, such 
as a school district, is required to trans mit copies of 
appeals to the Committee under §89(4) (a) of the Freedom 
of Informa tion Law , the Committee itself cannot render 
determinations following the submission of appeals. Sim
ilia rly, the Committee does not have possession of records 
genera lly, such as the record in wh ich you are interested. 
Consequently, it does not have the capacity to either pro
v i de or deny acc ess to records in generally,nor does it have 
c apacity to compel an agency to comply with the Free dom of 
Information Law. 

Your appeal concerns a request for a letter of rec
omme ndation concerning you transmitted by a forme~ super i n 
t e ndent of schools to the Upstate Transport Consort ium. 
In response to your request, Superintendent Bettinger denied 
acces s on the basis of §89(2) (b) (i) of the Freedom o f 
Information Law. I agree with the Superintendent's deter
mination. 

Although the Freedom of Information Law provides 
broad rights of access, certain categories of records may 
b e withheld based upon the grounds for denial appearing in 

11111111 
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§87(2) of the Law. One such ground for denial is §87(2) {b), 
which states that an agency may withhold records when dis
closure would "constitute an unwarranted invasion of personal 
privacy under the provisions of subdivision two of section 
eighty-nine of this article •.• " In turn, §89(2) (b) (i) states 
that an unwarranted invasion of personal privacy includes, 
but shall not be limi~ed to: , .. 

" •.• disclosure of employment, medical 
or credit histories or personal 
references of applicants for employ
ment ••• " 

Based upon the direction provided in the language quoted 
above, I believe that a letter of recommendation constituting 
a reference of an applicant for employment could justifiably 
be withheld. 

Lastly, if you disagree with the Superintendent's 
determination, you have the capacity to initiate a judicial 
proceeding under Article 78 of the Civil Practice Law and 
Rules in which a challenge to the denial may be made • 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Bonnie Bettinger 

Sincerely, 

~!J,fu___ 
Robert J. Freeman 
Executive Director 
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The ensuin 
presente in your correspondence. 

Dear Mr . Hodza: 

I have received your letter of June 30 . 

You have requested assistance in obtaining a copy of 
a certificate of involuntary admission issued under §9.27 
of the M .. ntal H iene Law. As an attorney , you are repre-
senting and have commenced a proceeding to 
"get the cer 1. 1.ca e quashed" . Apparently, several offi
cials of a state out- patient facility have advised you that 
you are not permitted to obtain a copy of the certificate 
in question. 

I would like to offer the following observations 
with regard to your inquiry. 

First, the Freedom of I nformation Law is based upon 
a presumption of access . All records of an agency , such as 
the Office of Menta l Health, are available, except those 
records or portions thereof that fall within one or more 
grounds for denial appearing in §87(2) (a} through (h} of 
the Law. 

Second , §87(2) (a) of the Freedom of Information Law, 
which states that an agency may withhold records that 
" ... are specifically exempted from disclosure by state or 
federal statute •.. ", i s most relevant. In this regard, I 
direct your attention to §33.13 of the Mental Hygiene Law, 
entitl ed "Clinical records ; confidentiality". That provi
sion states in brief that records of the Office of Mental 
Health identifiable to patients are confidential, except 
under circumstances specified in the statute. Two excep
tions to the general rule of confidentiali t y may be appli 
cable to your inquiry . Specifically , §33. 1 3(c) (1) and (3) 
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state respectively that such records shall not be released 
except "pursuant to an order of a court of record" or "to 
attorneys representing patients in proceedings in which the 
plaintiffs' involuntary hospitalization is at issue". 

Based upon §33.13(c) (3), since you are an attorney 
representing a patient in a proceeding in which the patient's 
involuntary hospitalization is at issue, it appears that 
the certificate in question should be made available to you. 

Third, on your behalf, I have contacted the Office 
of Counsel at the Office of Mental Health, which has been 
most cooperative in reviewing this matter and indicated that 
you have commenced a proceeding in this matter. Despite the 
direction given in the language quoted above, two grounds 
for withholding the certificates were offered by that office. 

The first basis for denial involves defining the 
point at which an involuntary hospitalization "is at issue". 
The attorney with whom I spoke believes that the phrase 
does not necessarily indicate that access to the certificate 
should be made before the patient is involuntarily hospital
ized. I disagree, for §33.13(c) (3) refers to situations in 
which involuntary hospitalization is "at issue". That con
sideration is in my view "at issue" here or else a proceed
ing would not have been initiated. The other basis for 
denial is that the matter may now be moot due to the fact 
that the time period during which the certificate is valid 
has expired. 

Lastly, it is my view that, as an attorney repre
senting a client, you should have the capacity to obtain 
the certificate in question under §33.13(c) (3). It is 
suggested that you consider making a Freedom of Information 
Law written request for a copy of the certificate to the 
records access officer of the Harlem Valley facility. If 
you are unsuccessful in obtaining a copy, the appeals 
officer is Paul Litwak, Counsel of the Office of Mental 
Health in Albany. However, given the position of the 
Counsel's Office for the Office of Mental Health, it may 
be necessary to attempt to obtain the records pursuant 
to a court order • 
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I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

BY: 

PPB:RJF:ss 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

...._._,.-""'-">''-"(..AI.AJ~f:1._,1.i' 
Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 

l 
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The ensuin~ advlsory opinion is bas·ed s6lely upon ·t:he fac·ts 
presented rn your correspondence. 

Dear Ms. D'Antonio: 

I have received your letter of July 7 in which you 
requested an advisory opinion under the Freedom of Infor
mation Law. 

According to your letter and the correspondence 
attached to it, in r esponse to a request to review the 
date of an in~ident recorded on the Village of Pler~Ont's 
police blotter, you were informed that the Village could 
charge you five dollars - per hour for a search. · 

You have questioned whether the fee suggested to 
you is reasonable. 

In my opinion, i t is unlikely that the Village may 
assess a fee for searching. 

J\ 

Section 87(1) (b} (iii) of the Freedom of Infbrrnation 
Law sta~es that an agency may charge fees for copying 
records ~ •. which shall not exceed twenty-five cents per 
photocopy not in excess of" nine- inches by fourteen inches, 
or the actual cost of reproducing any other record, except 
when a different fee is otherwise prescribed by-1 Law". 
There is nothing in the language quoted above which author
izes an agency· subject to the Freedom of Information Law to 
assess a · fee for searching for records. In addi ti.on; · 
§1401. 8 of the regulatiohs promulgated by the Committee, , i ' 

which have the force and ef feet of law, state in relevant'',' 
part that: 

I •, 

~:.~~-- ' 

·•·.: · .. ·.• 
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"[E]xcept when a different fee is 
otherwise prescribed by law: 

(a) There shall be no fee charged for 
the following: 

(1) Inspection of records; 

(2) Search for records ••• " 

Based upon the direction provided in both the Freedom 
of Information Law and the regulations, I do not believe that 
an agency can assess a fee for searching for records, unle§ls 
such a fee has been established by some other provision of 
law. "' 

In sum, unle~s there is a provision of law of which 
I am unaware that specifically authorizes the Village to 
charge a fee for searching for the records in question, no 
such fee may in my·~opinion be imposed. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Ra.ymond G. Icobelli 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Boisfeuillet Jones, Jr. 
Vice President and Counsel 
The Washington Post 
1150 15th Street, N.W. 
Washington, D.C. 20071 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Jones: 

I have received your letter of July 6 in which you 
requested an advisory opinion under the Freedom of Infor
mation Law • 

Specifically, according to your letter as well as 
various items of correspondence transmitted to the Committee 
by the New York State Insurance Department and Ronald 
Kessler, a reporter for the Washington Post, a request for 
various records was made on December 15-;-1980. After you 
were informed that the request would be granted, the deci
sion to disclose was reversed and the request was finally 
denied on appeal on June 19. You have requested an advisory 
opinion "in the hope of possibly avoiding litigationn. 

In brief, the information requested by Mr. Kessler 
involves minutes of meetings of boards of trustees or 
boards of directors, and the finance and investment sub
ordinate standing committees of three mutual life insurance 
companies regulated by the State Insurance Department. 
Based upon a letter denying the appeal by Joseph A. Oster, 
Assistant General Counsel to the Insurance Department, five 
bases for withholding were given. 

I would like to offer the following observations 
with respect to the situation. 

First, since the initial request was made in December 
of 1980 and finally determined in June of 1981, it appears 
that an inordinate amount of time has transpired in deter
mining rights of access • 

.. _____.,,... 
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With respect to the time limits for response to re
quests, §89(3) of the Freedom of Information Law and §1401.5 
of the Committee•s regulations provide that an agency must 
respond to a request within five business days of the receipt 
of a request. The response can take one of three forms. It 
can grant access, deny access, and if so, the denial should 
be in writing stating the reasons, or the receipt of a 
request may be acknowledged in writing if more than five 
days is necessary to review or locate the records and deter
mine rights of access. When the receipt of the request is 
acknowledged within five business days, the agency has ten 
additional days to grant or deny access. Further, if no 
response is given within five business days of receipt of a 
request or within ten days of the acknowledgment of the 
receipt of a request, the request is considered "constructively" 
denied [see regulations, §l401.7(b)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be ap
pealed to the head of the agency or whomever is designated 
to determine appeals. That person or body has seven busi
ness days from the receipt of an appeal to render a determin
ation. In addition, copies of appeals and the determinations 
that follow must be sent to the committee [see Freedom of 
Information Law, §89(4) (a)]. 

In addition, it was held recently that when an 
appeal is made but a determination is not rendered within 
seven business days of the receipt of the appeal as required 
under §89(4) (a) of the Freedom of Information Law, the 
appellant has exhausted his or her administrative remedies 
and may initiate a challenge to a constructive denial of 
access under Article 78 of the Civil Practice Law and Rules 
[Floyd v. McGuire, 437 NYS 2d 886 (1981)]. 

Second, the Freedom of Information Law is based upon 
a presumption of access. Stated differently, all records 
of an agency, such as the Insurance Department, are avail
able, except to the extent that one or more of the grounds 
for denial appearing in §87(2) (a) through (h) of the Freedom 
of Information Law may appropriately be asserted. It is 
emphasized that the introductory language of §87(2) makes 
reference to the capacity to withhold "records or portions 
thereof" that fall within one or more of the grounds for 
denial. Consequently, it is in my view clear that the 
State Legislature envisioned situations in which a single 
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record might be both available and deniable in part. More
over, based upon the language of §87(2}, I believe that it 
is clear that an agency is obliged to review records sought 
in their entirety in order to determine the extent, if any, 
to which the records fall within the scope of the grounds 
for denial. As you have intimated, it appears that the 
Department has not made efforts to segregate accessible 
information from deniable information. 

Third, I would like to review the five bases for 
withholding offered by Mr. Oster. 

The first basis for withholding is the only reason 
presented which in my view may in any way be justifiable. 
Specifically, Mr. Oster cited §87(2) (d) of the Freedom of 
Information Law, which permits an agency to withhold records 
or portions thereof that: 

"are trade secrets or are maintained 
for the regulation of commercial enter
prise which if disclosed would cause 
substantial injury to the competitive 
position of the subject enterprise ••• " 

In this regard, you indicated that the request by Mr. 
Kessler was 

" ••. specifically tailored to those 
years when the investments approved 
by the finance committees already 
have been disclosed publicly pur
suant to law in the annual state
ments of the companies". 

It is possible that portions of records sought 
consist of trade secrets which if disclosed would cause 
substantial injury to the competitive position of a parti
cular corporation. Nevertheless, it is my view that if 
the remaining portions have in substance been publicly 
disclosed by means of annual statements or similar docu
mentation, the harmful effects of disclosure envisioned 
by §87(2) (d) may have all but disappeared or been diminished 
to the point that disclosure would not result in "substan
tial injury" to the competitive position of a particular 
insurance company. 

,., --..- ' ,,_ .. -~.' '"''.'7""" """ -.~ 
.-~ 
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It is also important to note that the burden of 
proof in a proceeding brought under the Freedom of Infor
mation Law rests on the agency. Unlike the majority of 
Article 78 proceedings in which the petitioner has the 
burden of proving that an agency acted unreasonably, an 
agency involved in the defense of a denial of access under 
the Freedom of Information Law must demonstrate that the 
records sought in fact fall within one or more of the 
grounds for denial appearing in §87(2). Further, the 
state's highest court, the Court of Appeals, has held that 
an agency cannot merely assert a ground for denial and 
prevail; on the contrary, the agency must prove that the 
harmful effects of disclosure envisioned by the cited 
ground for denial would indeed arise (see e.g., Church of 
Scientology v. State, 403 NYS 2d 224, 61 AD 2d 942 (1978), 
46 NY 2d 906 (1979); see also Doolan v. BOCES, 48 NY 2d 
341 (1979)]. 

In view of the foregoing, once again, it is empha
sized that the Department is in my view required to review 
the records sought in their entirety to determine which 
portions, if any, may justifiably be withheld under §87 
(2) (d) • 

The second basis for withholding offered by Mr. 
Oster states that: 

"[W]here the Department has obligated 
itself, by correspondence and circular 
letters, in good faith, not to dis
close documents or information which 
it receives, the Department should be 
able to honor such obligations". 

In my opinion, an assertion or promise of confiden
tiality may be all but meaningless. From an historical 
perspective, long before the enactment of the Freedom of 
Information Law in 1974, the courts held that a request for 
or a seal of confidentiality or privilege regarding records 
submitted to government by third parties is largely irrele
vant. "[T]he concern ••• is with the privilege of the public 
officer, the recipient of the communication" [Langert v. 
Tenney, 5 AD 2d 586, 589 (1958); see also People v. Keating, 
288 App. Div. 150 (1955); Cirale v. 80 Pine St. Corp., 35 
NY 2d 113 (1974)], and the passage of the Freedom of Infor
mation Law confirmed this principle by placing the burden 
of defending secrecy on the government, the custodian of 
records, rather than a third party that may have submitted 
records to the government. 
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In a related manner, I would like to point out that 
it appears that the so-called "governmental privilege" 
has been abolished in New York. There are several cases 
pertaining to the governmental privilege in which it was 
held that the privilege was applicable when a governmental 
agency could demonstrate to a court that disclosure of 
particular records would, on balance, result in detriment 
to the public interest. However, the Court of Appeals in 
Doolan v. BOCES, supra, stated that: 

"The public policy concerning govern
mental disclosure is fixed by the 
Freedom of Information Law; the 
common-law interest privilege cannot 
protect from disclosure materials 
which that law requires to be dis
closed (cf. Matter of Fink v. Lef
kowitz, 47 NY 2d 567, 571, supra). 
Nothing said in Cirale v. 80 Pine 
St. Corp. (35 NY 2d 133) was intended 
to suggest otherwise. No greater 
weight can be given to the consti
tutional argument, which would fore
close a governmental agency from furn
ishing any information to anyone except 
on a cost-accounting basis. Meeting 
the public's legitimate right of 
access to information concerning 
government is fulfillment of a govern
mental obligation, not the gift of, 
or waste of, public funds". (id. at 
347). -

In view of the foregoing, I do not believe that even 
a good faith promise of confidentiality made by the Insurance 
Department may be cited as a basis for withholding the 
records in question. · 

The third ground for denial offered by Mr. Oster 
involves an assertion that the records in question are 
not "records of government", for the records have little 
to do with the "process of governmental decision making". 
Mr. Oster wrote further that the "minutes do not pass 
from the control of the companies, and, therefore, did not 
become property subject to the free disposition of the 
Department., (emphasis supplied by Mr. Oster) • 
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I respectfully disagree with Mr. Oster. In this 
regard, I direct your attention to §86(4) of the Freedom 
of Information Law, which defines "record" to include: 

" ••• any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements, 
examinations, memoranda, opinions, 
folders, files, books, manuals, pam-
phlets, forms, papers, designs, draw-
ings, maps, photos, letters, microfilms, 
computer tapes or discs, rules, regu-
lations or codes". 

Based upon the language quoted above, so long as the minutes 
in question constitute information "kept, held, filed, pro
duced or reproduced by, with or for ••• " the Insurance Depart
ment, such information would in my view constitute "records" 
subject to rights of access granted by the Law • 

The fourth ground for withholding offered by Mr. 
Oster is apparently based upon §§26-a and 29 of the Insur
ance Law, which involves examinations of books of account. 
In my view, neither of the two statutes is applicable. 
Section 26-a of the Insurance Law pertains to inspection 
of books of account of an insurer by the Superintendent of 
Insurance. Unless I am mistaken, the minutes requested by 
Mr. Kessler are separate and distinct from the books of 
account that are the subject of §26-a. Similarly, §29 of 
the Insurance Law involves an order made by the Superin
tendent of Insurance regarding examinations of "books, 
records, files, securities and other documents of such 
insurer". Again, it does not appear that the records 
requested are relevant to an examination conducted under 
§29 of the Insurance Law. 

The last basis for withholding appears to be a 
general statement of policy concerning the protection of 
the interests of policy holders. In my view, although the 
policy goals expressed by Mr. Oster may be well intentioned, 
they are in my view largely irrelevant to the obligation 
to disclose or the capacity to withhold under the Freedom 
of Information Law. 
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In sum, I agree with your contention that a "whole
sale" denial of access to the records sought by Mr. Kessler 
by the Insurance Department is not reflective of a proper 
review of the records sought as required by the Freedom of 
Information Law. As stated earlier, on several occasions, 
I believe that the Department is required to review the 
records sought in their entirety to determine the extent, 
if any, to which the records fall within the grounds for 
denial. To the extent that no ground for denial may 
appropriately be cited, the records must in my view be 
made available. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Joseph Oster 
Ronald Kessler 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence . 

" 
Dear ~r. Glaubman: 

Your recent letter of July 2 addressed to Lieutenant 
Governor Cuomo has been forwarded to the Committee on Publi c 
Access to Records. -. The Committee , of which the Lieutenant 
Governor is a member, is responsible for advi sing with 
respect to the Freedom of Information Law. 

Accor d i ng to your lett er , you have directed a request 
for personnel .records concerning yourself t o the New York 
City Board o f Education. In response to your request, you 
received an acknowledgment from Ruth Bernstein, Deputy 
Records Access Officer, who indicated that a response 
could be anti cipated by September 9, 1981. 

I have contacted Ms . Bernstein on your behalf, who 
informed me t hat she is familiar with your request. Having 
had numerous communications with the Board of Education , 
please be advised that the Board rece ives a great number 
of inquiries under the Freedom of Information Law and, in 
my view , attempts to respond to requests as expeditiously 
as possible. Ms . Bernstein emphasized that the date given 
to you for response ·repres ents the latest date on which a 
r e s ponse may b e given . As such , it is l i kely that you will 
r e ceive a response prior to the date indicated to you . 

Lastly, you r equested that the Lieutenant Governor 
assist you in gaining acces s to t he records in which you 
are interested . In this r e gard , it i s emphasized that the 
Committee has the authority only to advise with respect 
to the Freedom of Information Law; it does not have the 
authority to grant or deny access to records or compel a n 
agency, such a s the Board of Education, to comply with the 
Law. 
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I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

Sincerely, 

Ro~-~~ 
Executive Director 

RJF:ss 

cc: Lieutenant Governor Cuomo 
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The ensuin advisory opinion is based ·solel upon the facts 
presente in your cor responden~. 

Dear Mr . Baroncelli : 

I have received your letter of July 9, as well as 
the materials attached to it, in which you requested an 
advisO+Y opinion under the Freedom of Information Law. 

' As I ·understand the facts, you··have been denied 
access to personnel records concerning yourself by the 
Tax Department on the ground that yo~r personal history 
folder had been lost. Consequently, the Department 
denied access on tpe basis that it does not maintain 
the records sought . The second area of inquiry appar
e ntly concerns a request relative t o personnel records 
of another employee of the Departme nt of Taxation and 
Finance. That request was denied on the ground that 
the personnel records were protected by "privacy laws". 

While I am not in complete agreement with the 
breadth of the basis for denial concerning the personne l 
records of another employee, under the circumstances, 
I am in general agreement with the responses offered 
by the Department of Taxation and Finance to your re
quests. 

With respect to your first area of inquiry con
cerning your personnel fo l ders, very simply, if the re
cords do not e x ist , they cannot be made available . 

\ 
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In a related vein, you requested copies of re·· 
ceipts from the United Parcel Service that would pro· 
vide evidence that your file was indeed lost. Having 
discussed the matter with a representative of the De
partment of Taxation and Finance, I was informed that 
the receipts are discarded soon after deliveries ara 
made. As such, again, it appears that the receipts i~ 
which you are interested are no longer maintained hy ·the 
Department. Therefore·, there are no receipts to be 
made available. 

Your second request concerns a request for a re
view of "personal history folder" concerning another 
employee. Included in the request were documents, u:::.1t" 
oranda, correspondence and letters of recommendation 
relating to the appointment of the other employee. 

Although I disagree with the statement that 211 
personnel records may be denied, it would appear that 
the denial in this instance may have been justified. 

The applicable provision concerning privacy in 
the Freedom of Information Law is §87{2) {b), which states 
that an agency may withhold records t~e disclosure of 
which would result in "an unwarranted invasion of per:
sonal privacy." In this regard, based upon case law, it 
is clear that not all records concerning a public em-· 
ployee may be withheld based upon §87(2) (b). For in
stance, the Freedom of Information Law requires that 
each agency maintain a payroll record indicating the 
name, public office address, title and salary of all 
officers or employees of an agency. While disclosure 
of the payroll record may result in an invasion of ~ri~ 
vacy, the invasion has been considered implicitly by the 
Legislature to constitute a permissible, rather tha.n 
an unwarranted invasion of personal privacy. Furtrher, 
records such as eligible lists, job descriptions and 
similar information that have a bearing upon the per
formance of one's official duties has often been found 
to be available. 

Nevertheless, other materials regarding a public 
employee might justifiably be withheld. For example, 
one of the areas of your request pertains to letters 
of recommendation regarding an employee, Here I direct 
your attention to §89(2) {b) of the Freedom of Informa
tion Law, which lists five examples of unwarranted in
vasions of personal privacy. The Jirst example, §89(2) 
(b) (i), states that an unwarranted invasion of personal 
privacy includes: · 
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lldisclosure of employment, medical 
or credit histories or personal 
references of applicants for em
ployment •.• " 

From my perspective, letters of recommendation and simi
lar materials may be withheld based upon the language 
quoted above. 

There is another ground for denial that may ;:11:.;,0 

be applicable. Section 87(2) (g) of the Freedom of Infor
mation Law states that an agency may withhold records that: 

"are inter-agency or intra~agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

111. final agency policy or de
terminations ... " 

It is noted that the language quoted above contains what 
in effect is a double negative. Whiie inter-agency and 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual informa·· 
tion, instructions to staff that affect the ~ublic, o~ 
final agency policy or determinations must be made avail
able. Conversely, such materials consisting of advice, 
recommendation, impression, and the like, would fall with
in the scope of the exception to rights of access. As 
such, it would appear that much of the documentation re
lating to the appointment of the individual in question 
might justifiably be withheld under §87(2) (g), as well 
as §87 (2) (b). 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

~~() l~~Jr---" 
i 

Robert J. Freeman 
Executive Director 

RJF: jm 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence . 

Dear Mr. Cetrone : 

I have received your most r ecent letter of July 13 
in which you requested an advisory opinion under the 
Freedom of Information Law. 

According to your letter, you have directed inquiries 
under the Freedom of Information Law to both thr Rockland 
County District Attorney and the County Consumer Protection 
Office , but both agencies have ignored your requests. 

In all honesty, I am not sure that I can recommend 
any thing substantially different from the advice given in 
our earlier correspondence . However, I would like to offer 
the following observations. 

First, an agency cannot in my view "ignore 11 a request, 
whether or not the records sought are accessible. With 
respect to the time l imits for response to requests, §89(3) 
of the Freedom of Information Law and §1401.5 of the Com
mittee's regulations provide that an agency must respond to 
a request within five business days of the receipt of a 
request. The response can take one of three forms. It 
can grant access, deny access, and if so , the denial should 
be in writing stating the reasons, or the receipt of a 
request may be acknowledged in wr iting if more than five 
days is necessary to review or locate the records and 
determine rights of access. When the receipt of the re
quest is acknowledged within five business days, the agency 
has ten additional days to grant or deny access. Furthe r, 
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if no response is given within five business days of re
ceipt of a request or within ten days of the acknowledgment 
of the receipt of a request, the request is considered 
"constructively" denied [see regulations, §1401.7(b)]. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that may be 
appealed to the head of the agency or whomever is designa
ted to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89(4) (a)]. 

In addition, it was held recently that when an 
appeal is made but a determination is not rendered within 
seven business days of the receipt of the appeal as re
quired under §89(4) (a) of the Freedom of Information Law, 
the appellant has exhausted his or her administrative reme
dies and may initiate a challenge to a constructive denial 
of access under Article 78 of the Civil Practice Law and 
Rules [Floyd v. McGuire, 437 NYS 2d 886 (1981)]. 

Second, as a general rule, an agency need not create 
a record in response to a request. There are, however, 
three exceptions to that rule found in §87(3) of the Free
dom of Information Law. The cited provision states in rele
vant part that each agency shall maintain: 

"a reasonably detailed current list 
by subject matter, of all records in 
the possession of the agency, whether 
or not available under this article" 
[ see § 8 7 ( 3) ( c) l • 

In view of the foregoing, the Freedom of Information Law 
imposes an affirmative duty on an agency to create a so
called "subject matter list". 

It is possible that the County may maintain a single, 
centralized subject matter list in which the categories of 
records held by all agencies within Rockland County govern
ment are identified. It is suggested that you inquire of 
the governing body of the County as to whether it maintains 
such a list regarding all agencies within its jurisdiction • 
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Third, as noted in my letter to you of June 23, an 
applicant for records is required to submit a request for 
records "reasonably described" [see §89(3)]. Based upon 
the correspondence with which I am familiar, it is unclear 
from my perspective whether the records that you requested 
from the offices in question have indeed been reasonably 
described. Once again, it is suggested that, when making a 
request, you provide as much detail as possible, including 
dates, subjects, file designations or any other information 
that may assist the agency in locating the records sought. 
It is also reiterated that among the duties of the designa
ted records access officer or officers is the responsibility 
to assist an applicant in identifying records sought, if 
necessary. 

Fourth, you have requested advice as well as cita
tions of cases that might be related to your circumstances. 
However, I am not sure of the nature of your complaint or 
the records that you are seeking. Perhaps with a greater 
description of the controversy, I could provide more speci
fic direction. 

Fifth, you have asked for a sample of the language 
used in an order to show cause. In this regard, it is 
suggested that you go to a law library and locate what are 
known as "form" books. For example, in McKinney's forms, 
in the section dealing with Article 78 proceedings, it is 
likely that you could locate appropriate sample forms. 

Lastly, you indicated that, while at the BCI, you 
were permitted to "look" at your file and take notes. 
You have asked whether you can insist that copies be pro
vided to you. I direct your attention to §89(3) of the 
Freedom of Information Law, which states in part that an 
agency must provide copies of accessible records "[U]pon 
payment of or offer to pay" the requisite fees. Further, 
it has been held for nearly sixty years that the right to 
copy is concomitant with the right to inspect [see re Becker, 
200 AD 178, 192 NYS 754 (1922)]. Therefore, assuming that 
records are accessible as of right under the Freedom of 
Information Law, I believe that an agency would be required 
to produce copies on request and upon payment of the appro
priate fees • 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

Sincerely, 

R/:3:t~r~~ 
Executive Director 

RJF:ss 

cc: Office of the District Attorney 
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Theodore W. Roth, President 
Missing Heirs International, Inc. 
19 West 44th Street 
New York, New York 10036 

The ensuin</ advisory opinion is based solely upon the facts 
presented i!'l your correspondence. 

Dear Mr. Roth: 

Thank you for your thoughtful letter of July 10. 

Once again, your inquiry concerns your capacity to 
gain access to records concerning beneficiaries of deceased 
members of the New York City Retirement System who have not 
yet received money due them from the System. You have 
requested comments that I might have with respect to your 
most recent correspondence with Harold Herkornmer, Director 
of the New York City Employees. Retirement System. 

Having reviewed my response to you of September 22, 
1980, I do not believe that there is a great deal in terl'll.S 
of substance that I can add to that letter. Nevertheless, 
I would like to offer the following observations. 

First, you have indicated that your attempt to gain 
access to the records in question has "moved at a snail's 
pace". In this regard, I would like to point out that the • 
Freedom of Information Law contains specific time limits 
for responses to requests. 

With respect to the time limits for response to re ... 
quests, §89(3) of the Freedom of Information Law and §1401.5 
of the Committee's regulations provide ·that an agency m.ust 
respond to a request within five business days of the receipt 
of a request. The response can take one of three forms. It 
can grant access, deny access, and if so, the denial should 
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be in writing stating the reasons, or the receipt of a 
request may be acknowledged in writing if more than five 
days is necessary to review or locate the records and deter
mine rights of access. When the receipt of the request is 
acknowledged within five business days, the agency has ten 
additional days to grant or deny access. Further, if no 
response is given within five business days of receipt of a 
request or within ten days of the acknowledgment of the 
receipt of a request, the request is considered "constructively" 
denied [see regulations, §1401.7(b)]. 

In my view, a failure to respond within the designa
ted time limits results in a denial of access that may be 
appealed to the head of the agency or whomever is designa-' 
ted to detet"mine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that 'follow must be sent to the Committee 
[see Freedom of Information Law, §89(4) (a)]. 

In addition, it was held recently that when an 
appeal is made but a determination is not rendered within 
seven business days of the receipt of the appeal as required 
under §89(4) (a) of the Freedom of Information Law, the 
appellant has exhausted his or her administrative remedies 
and may initiate a challenge to a constructive denial of 
access under Article 78 of the Civil Practice Law and Rules 
[Floyd v. McGuire, 437 NYS 2d 886 (1981)]. 

Second, if, as in the past, the basis for withholding 
is founded upon an assertion that records sought are "con
fidential", I believe that a denial on that basis without 
more would be insufficient. From my perspective, records 
may be considered "confidential" under New York law only 
when a statute specifically precludes an agency from dis
closing. In such cases, an agency may deny access pursuant· 
to §87(2) (a) of the Freedom of Information Law. That pro
vision states that an agency may withhold records that are 
"specifically exempted from disclosure by state or federal 
statute". It is noted that there are several cases con
cerning assertions of confidentiality based upon the so
called "governmental privilege". In such cases, it was 
determined that an agency could withhold records if it 
could demonstrate that disclosure would, on balance, .result 
in detriment to the public interest [see e.g., Cirale v .. 
80 Pine St. Corp., 35 NY 2d 113 (1974)]. Nevertheless, 
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the Court of Appeals appears to have abolished the privilege. 
In Matter of Doolan v. BOCES (48 NY 2d 341), the Court of 
Appeals held that: 

"The public policy concerning govern
mental disclosure is fixed by th~ 
Freedom of Information Law; the common
law interest privilege cannot protect 
from disclosure materials which the 
law requires to be disclosed (cf. 
Matter of Fink v. Lefkowitz, 47 NY 2d 
567, 571, supra). Nothing said in 
Cirale v. 80 Pine Street Corp. (35 NY. 
2d 113) was intended to suggest other-

-wise. No greater weight can be given 
to the constitutional argument which 
would foreclose a governmental agency 
from furnishing any information to 
anyone except on a cost-accounting 
basis. -. Meeting the public's legi ti
mate right :of access to information 
concerning government is· fulfillment 
of a governmental obligation, not the 
gift of, or waste of, public funds" 
(id. at 347). 

In view of the foregoing, the court of Appeals.has provided 
new and specific di.rection regarding the relationship bertw-een 
the governmental privilege and the Freedom of Information 
Law, and appears to have effectively "overruled" the direc
tion given in the Cirale footnote. Moreover, the Court made 
clear that records may Justifiably be withheld only under 
one or more of the eight grounds for denial found within 
§87(2) of the Freedom of Information Law. 

Lastly, it is emphasized that, unlike the majority 
of proceedings brought under Article 78 of the Civil Prac
t.ice Law and Rules, the burden of proof in a proceeding 
brought under the Freedom of Information Law pursuant to 
Article 78 is on the agency [see Freedom of Information 
Law, §89(4) (b)J. Moreover, it has been held by the Court 
of Appeals that an agency cannot merely assert a ground for 
denial and prevail; on the contrary, the agency must demon
strate that the harmful effects of disclosure envisioned 
by the ground or grounds for denial that it has cited would 
indeed arise by means .of disclosure [see Church of Scientology 
V. State, 403 NYS 2d 224, 61 AD 2d 942 (1978); 46 NY 2cl 
906 {1979); Doolan, supra]. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc:. Harold-. Herkommer 

Sincerely, 

PJMAiJ':ftlJJ..-----
Ro~:X J. Freeman 
Executive Director 
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Joseph T. Kodey 
P.O. Box 274 
1416 North Street 
Endicott, NY 13760 

The ensuing advisory opinion is based solely upon the fact$• 
presented in.., your correspondence. 

Dear Mr. Kodey: 

Your letter addressed to the Department of State in 
which you made an appeal under the Freedom of Information 
Law has been forwarded to the Committee on Public Access to 
Records. 

It is noted at the outset that the Committee is respon~· 
sible for advising with respect to the Freedom of Information 
Law. It does not have the capacity to render determinations 
on appeal, nor is it authorized to compel an agency to com
ply with the Freedom of Information Law. As a rule, follow
ing a denial by an agency, an appeal is directed to the head 
or governing body of the agency [see Freedom of Information 
Law, §89(4)(a)]. · 

Further, as indicated from the correspondence attached 
to your letter, it is my view that the New York State Asso
ciation of Counties is not an "agency" subject to the Freedom 
of Information Law. Section 86(3) of the Law defines 
nagency 11 to include: 

" ••• any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental or proprietary function 
for the state or any one or more muni
cipalities thereof, except the judiciary 
or the state legislature" • 
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Since the definition quoted above is applicable to entities 
of state and local government, and since the Association 
in question is not government, but rather a not-for-profit 
association, its records are not in my opinion subject to 
rights of access under the Freedom of Information Law. 

In short, I do not believe there is any statute that 
you may cite under which a member of the public would have 
a right to gain access to the records in which you are 
interested in possession of the Association. 

I have enclosed copies of the Freedom of Information 
Law and an advisory opinion written with respect to the 
Association of Counties for your consideration. 

"' 
I hope that I have been of some assistance. Should 

any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

cc: Mark Kriss· 
Edwin Crawford 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upc;m: the faets 
presented in your correspondence. 

Dear Mr •. Cu~ry: 

I h~ve received your letter of July 2, 1981, in 
which you requested ·a review of a denial Under the Freedom 
of Information Law. 

According to your letter, the New York State Depart
ment of Civil Service has refused to dis~lose the names of 
two raters of a performance evaluation examinati9n held for 
the position of Correction Sergeant No. 36435. The ques
tion, therefore, is whether the denial was appropriate. 

I would like to offer the following observations in 
regard to the information you are seeki~g. 

First, on your behalf, I have contacted the Office 
of Counsel of the Department of Civil ServiQe, which 
forwarded to me a copy of a letter of July 14 addressed 
to you. In his letter, Mr. Harold Snyder advised you that 
an earlier denial of access to examination raters' names by 
the Department of Civil Service and the Department of 
Correctional Services was upheld in Matter · of ·Gordon c. 
Melville v .- The · S tate of New York o·epartmen:t of Corr·ec-tio.n.al 
Services ·and the State of New York Department of· civil 
Seryice (Supreme Court, Tompkins County, November 16, 1978). 

In my view, the decision in Matter of ·Gordon c. 
Melville, s~pra, is not relevant to a request for examina
tion· rat-e·rs' names under· the Freedom of Information Law. 
That case was an Article 78 proceeding brought for . the 
purpose of appealing a particular rating assigned to the 
petLtioner under the Interim Selection Procedure for Correc
tion. Sergeants. The petitioner also requested review of a 
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motion in which a request for the names of his examination 
raters and members of the Appeal Review Board were refused. 
The court held that the petitioner had inappropriately 
sought further review of his testing and dismisse<:l .the 
petition without releasing the names of the rate.rs. 

There is no indication, however, that the names. 
sought by Melville were requested under the Freedom oJ l'.nfor
mation Law. Consequently, the denial of access in the 
Melville litigation should not in my view be equated to a 
request for similar information under the Freedom of Infor
mation Law. As a general rule, once a lawsuit is initiated, 
a party involved in the litigation may obtain evidence from 
the opposing party that is · material or relevant to the · 
litigation by means of a procedure known as discovery. 
In particular, §310l(a) of the Civil Practice Law and 
Rules authorizes full disclosure of any information that 
is "material and necessary". It is possible that the 
denial of Melville's motion to obtain the raters' names 
could have been based on a finding that the names were not 
"material and necessary" to the litigation. Under the 
Freedom of Information Law, however, there_is no require
ment that an applicant for records demonstrate that records 
are relevant or necessary. On the contrary, it has been 
held that accessible records should be made available, not
withstanding the status or interest of an applicant (see 
Burke v. Yudelson, 368 NYS 2d 779, affirmed 51 AD 2d 673, 
378 NYS 2d l65). 

Further, the Freedom of Information Law is based upon 
a presumption of access. Stated differently, all records 
of an agency are available, except to the extent that 
records or portions thereof fall within one or more of the 
grounds for denial appearing in §87(2) (a) through (h) of 
the Law (see attached). As such, it is my view that a 
denial may be justified only if it is based upon the ground' 
for denial appearing in the Freedom of Information Law. 

Another reason cited as supporting Civil Service's 
position to withhold is a distinction made between types ·of 
exams where raters are required. I have been advised that 
a so-called performance evaluation examination requires the 
review by the performance rater after the examinee has 
submitted the material on which he or she is rated. In 
this respect, the performance evaluation differs from cer
tain oral examinations administered by the Department of 

... 
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Civil Service where the raters are physically present and 
identifiable to the examinee. The Office of Counsel has 
cited that factor as another basis on which to deny the 
raters• names in cases where the examinees and raters never 
have any direct contact. 

Additionally, it would appear to be inconsistent to 
deny access to raters• names for performance evaluation 
tests when the names of raters for oral examinations are 
available. To the best of my knowledge, prior to an oral 
examination, candidates and raters are generally introduced 
by name and, in addition, candidates are required to affirm 
that they have no relationship with the raters. In my 
view, if the raters• names are disclosed with respect to 
one type of exam, it would be inconsistent to withhold the ... 
same information with respect to a different type of exam, 
for the effect of disclosure in terms of privacy would not 
likely be different., 

Lastly, based upon the information provided by Mr. 
Snyder, it appears ~-that your time to appeal the first 
denial has expired, for an appeal must be made within thirty 
days after receipt of the denial. Therefore, it is suggested 
that you might want to submit another request in order to 
ensure your capacity to appeal an initial denial. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, regulations regarding the 
procedural implementation of the Law, and an explanatory 
pamphlet that may be helpful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

BY: 

PPB:RJF:ss 

Enclosures 

cc: Harold Snyder 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Exe·cuti:ve 

Director 
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Ms. Judy Braiman-Lipson 
Empire State Consumer 
Association, Inc. 

345 Clover Hills Drive 
Rochester, NY 14618 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence . 

Dear Ms. Braiman-Lipson: 

I have received your letter of July 14 in which you 
requested an advisory opinion under the Freedom of Informa
tion Law. 

According to your letter and the correspondence 
attached to it, the Superintendent of the Brighton Central 
Schools denied access to a report prepared for the Bo~rd 
by an architectural firm. Although you stated that :,.7ou 
are interested in a problem concerning asbestos in school 
buildings that is considered in the report, the report 
apparently deals with additional, unrelated matters. 
While the Superintendent granted access to portions of 
the report related to safety, it was contended in his 
determination to deny access that the remainder of the 
document could justifiably be withheld on the ground that 
it constitutes "pre-decisional advisory" material. 

It is noted at the outset that I have spoken with 
Felice Harris, Records Access Officer for the District, 
in an effort to gain additional information regarding 
the report and to explain my points of view with respect 
to rights of access . 
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To the extent that I am aware of the contents of 
the report, it appears that it should be made available 
to you, even though it may be "pre-decisional" or advisory, 
and even if the members of the Board have not yet digested 
its contents. 

My opinion is based upon the following observations. 

First, during our conversation, Ms. Harris asked 
when a report, such as the one in which you are interested, 
becomes available to the public. In response, I cited 
§86(4} of the Freedom of Information Law, which defines 
"record" to include: 

" ..• any information kept, held, filed, 
produced or reproduced by, with or 
for an agency or the state legislature, 
in any physical form whatsoever includ
ing, but not limited to, reports, state
ments, examinations, memoranda, opin
ions, folders, files, books, manuals, 
pamphlets, forms, papers, designs, 
drawings, maps, photos, letters, micro
films, computer tapes or discs, rule., 
regulations or codes." 

Based upon the language quoted above, I believe that a re
cord becomes subject to rights of access as soon as it is 
kept or held by the District. Further, even though the 
Board of Education has not determined its stance with re
spect to the report, it would in my opinion nonetheless 
constitute a "record" subject to rights of access. 

Second, as indicated to Ms. Harris, the Freedom of 
Information Law is based upon a presumption of access. 
Stated differently, all records of an agency, such as a 
school district, are available, except to the extent that 
records or portions thereof fall within one or more of 
the grounds for denial appearing in §87(2) (a) through (h) 
of the Freedom of Information Law (see attached}. 

Third, in some instances, I would agree that pre
decisional or advisory materials may justifiably be with
held under the Freedom of Information Law. 

The ground for denial that is cited most often re
garding the capacity to withhold such materials is §87(2) 
(g). The cited provision states that an agency may with
hold records that: 
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"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data: 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or de
terminations ••. " 

It is noted that the language quoted above contains ,:1hat 
in effect is a double negative. While inter-agency and 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policy or determinations must be made available. 
Conversely, portions of such materials consisting of ad
vice or recommendation, for example, may be withheld. 

From my perspective, since the report in question 
was prepared by an architectural firm, it could not be 
considered as either inter-agency or intra-agency mater
ial. In my view, inter-agency material consists of records 
transmitted between or among two or more agencies. Intra
agency materials consist of records transmitted between or 
among officials of a single agency. 

Since the definition of "agency" found in §86(3) 
of the Freedom of Information Law includes entities of 
state and local government, I do not believe that the 
architectural firm could be considered an "agency". 
Therefore, I do not believe that the report in question 
could be characterized as inter-agency or intra-agency 
material. 

If indeed §87(2) (g) of the Freedom of Information 
Law could not be cited as a basis for withholding the re
port in question, it would appear that none of the re
maining grounds for denial would be applicable. However, 
it is reemphasized that I am not familiar with the con
tents of the report, and it is possible that one or more 
grounds for denial might be applicable with respect to 
portions of the report. As such, it is my view that the 
District officials should likely review the report in its 
entirety to determine the extent, if any, to which its con
tents fall within the scope of one or more of the grounds 
for denial listed in §87(2) of the Freedom of Information 
Law. 
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As indicated to Ms. Harris, in good faith, a copy 
of this opinion will be sent to the District. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Felice Harris 
Dr. John Washburn, Jr. 

Sincerely, 

~£.f~ 
Robert J. Freeman 
Executive Director 
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The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Dr. Schneider: 

I have received your letters of July 14 and 16. 

In brief, you requested records from the Village 
of Sands Point and Nassau County Health Department rela
tive to the addition of chemicals in yo·ur l ocal water 
supply. Your letter of July 16 indicates that the Super
intendent of the Water Department of the Village of Sands 
Point has furnished the information s ought. However , Mr. 
Dawson , Deputy Commissioner for Administration of the 
County Health Department , has apparently not responded 
to your request. 

According to your letter to Mr. Dawson, you re
quested: 

"[A ],11 orders , directives, etc ., 
i ssued to the Village of Sands Point 
or its Water Department or any em
ployee thereof , requiring the Village 
or tis Water Department to treat the 
water supply with sodium hexametaphos
phate or equivalent when this water 
supply did not contain an excess or 
inorganic contaminants as spe cified 
in New York State Sanitary Code 5-152 ." 

I woul d like to offer the following observations 
with respect to the s i tuation . 
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Firstj your requests to both the Village and the 
County were made, according to your letter, under the 
New York and federal Freedom of Information Acts. In 
this regard, please be advised that the federal Freedom 
of Information Act is applicable only to records in pos
session of federal agencies. The New York Freedom of 
Information Law is applicable to records of units of 
state or local government in New York. As such, the 
federal Freedom of Information Act would in my view 
be irrelevant to your request. Since, however, the 
Village and the County fall within the definition of 
11 agency 11 appearing in §86(3) of the New York Freedom of 
Information Law, that statute is in my view applicable. 

Second, the Freedom of Information Law is based 
upon a presumption of access. Stated differently, all 
records of an agency, such as a ~illage or a county, 
are available, except to the exbent that records or 
portions thereof fall within one/ or more grounds for 
denial appearing in §87(2) (a) t~rough (h) of the Law. 

Third, it would appear that only one of the grounds 
for denial is relevant to the records in which you are 
interested. It is noted that the ground for denial in 
question in my opinion provides direction to the effect 
that the records in which you are interested should be 
available. Specifically, §87(2) {g) of the Freedom of 
Information Law states that an agency may withhold re
cords that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

111. final agency policy or de
terminations •.. " 

I would like to stress that the language quoted above con
tains what in effect is a double negative. While inter
agency or intra-agency materials may be withheld, portions 
of such materials consisting of statistical or factual 
information, instructions to staff that affect the public or 
final agency policy or determinations must be made avail-
able. ~ 
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Under the circumstances, it would appear that orders 
or directives, for example, might be reflective of either 
factual information, instructions to staff that affect 
the public, or the policy or final determination of an 
agency, Nassau County. As such, I believe that the orders 
or directives in which you are interested are accessible 
under the Freedom of Information Law. 

Fourth, it is important to point out that, as a 
general rule, an agency need not create records in response 
to requests. Consequently, if, for instance, there are 
no records consisting of orders or directives relating 
to the subject matter of your inquiry, the County would 
be under no obligation to create such records on your be
half. 

And lastly, you wrote that as of July 16 you had 
not received a response to your request of July 7 directed 
to the County. In this regard, §89(3) of the Freedom of 
Information Law and §1401.5 of the Committee's regulations 
provide that an agency must respond to a request within 
five business days of the receipt of a request. The re
sponse can take one of three forms. It can grant access, 
deny access, and if so, the denial should be in writing 
stating the reasons, or the receipt of a request may be 
acknowledged in writing if more than five days is necessary 
to review or locate the records and determine rights of 
access. When the receipt of the request is acknowledged 
within five business days, the agency has ten additional 
days to grant ot deny access. Further, if no~response is 
given within five business days of receipt of a request 
or within ten days of the acknowledgment of the receipt 
of a request, the request is considered "constructively" 
denied [see regulations, §1401.7(b)]. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that you 
may appeal to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89(4) (a)]. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, the regulations and an ex
planatory pamphlet that may be useful to you. 
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The same information will be sent to Mr. Dawson. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

cc: Martin Dawson 

Sincerely, 

Mrt:r-l[ [~_ 
Robert J. Freeman -
Executive Director 
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Leonard J. Klaif, Esq. 
Jay, Klaif & Morrison 
1032 Ellicott Square 
Buffalo, New York 14203 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Klaif: 

I have received your letter of July 14 and the 
correspondence appended to it. 

You have asked that the Committee "take whatever 
steps" it is "empowered to take" with regard to a request 
for records that has been denied by the New York State 
Police. 

First, it is emphasized that the Committee on Pub
lic Access to Records is responsible for advising with 
respect to the Freedom of Information Law. As such, the 
Committee has no authority to render a determination of a 
binding nature or compel an agency to comply with the Law. 

Second, your inquiry concerns a request for records 
of the State Police "which show that the Akwesasne Police 
of the St. Regis Mohawk Tribal Counsel is a duly consti
tuted agency". Further, your request to the Superintendent 
of the Division of State Police makes reference to a letter 
indicating that the Akwesasne Police is an agency. That 
letter was sent by Charles LaBelle, Counsel to the Divi
sion of State Police, to Steven Tullberg of the Indian Law 
Resource Center. In response to your request, the records 
in question were denied under §87{2) {g) of the Freedom of 
Information Law. 

The cited provision states that an agency may with
hold records that: 
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"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabula
tions or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determin
ations ..• " 

It is noted that the language quoted above contains what in 
effect is a double negative. While inter-agency or intra
agency materials may be withheld, portions of such materials 
consisting of statistical or factual information, instruc
tions to staff that affect the public, or final agency 
policies or determinations must be made available. Con
versely, inter-agency or intra-agency materials consisting 
of advice, recommendation, suggestion, or impression, for 
example, would in my opinion be deniable. 

Lastly, I have discussed the matter with Charles 
LaBelle, who informed me that the records in question con
sist of inter-agency communications between the Division of 
State Police and various other law enforcement agencies. 
Without an opportunity or the capacity to review the mater
ials in question, it is all but impossible to render spe
cific advice regarding the propriety of the denial. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

cc: Charles LaBelle 

Sincerely, 

t \.~ ,f :.J.(7 M-, 
RJJ;~ Freeman 
Executive Director 
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John Devine 
77A-4053 
354 Hunter Street 
Ossining, New York 10562 

The ensuing advisory opinion is based solely upon the facts 
presented irt your correspondence. 

Dear Mr. Devine: 

I have received your letter of July 15 in which you 
raised a series of-questions regarding a request directed 
to the Division of Parole . 

According to your letter, you transmitted requests 
to the records access officer of the Division on June 20 and 
July 9. However, no responses had been received as of the 
date of your letter to this office. In brief, you requested 
the parole file concerning yourself, the names and qualifi
cations of members of the Board of Parole, reports of the 
Board for the years 1978-1980, and the rules of conduct 
adopted by the Board of Parole during the years 1978-1980. 

I would like to offer the following observations 
regarding your inquiry. 

First, with respect to the time limits for response 
to requests, §89{3) of the Freedom of Information Law and 
§1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business days 
of the receipt of a request. The response can take one of 
three forms. It can grant access, deny access, and if so, 
the denial should be in writing stating the reasons, or the 
receipt of a request may be acknowledged in writing if more 
than five days is necessary to review or locate the records 
and determine rights of access. When the receipt of the 
request is acknowledged within five business days, the 
agency has ten additional days to grant or deny access. 
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Further, if no response is given within five business days 
of receipt of a request or within ten days of the acknow
ledgment of the receipt of a request, the request is 
considered "constructively" denied [see regulations, 
§1401. 7 (b)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be ap
pealed to the head of the agency or whomever is designated 
to determine appeals. That person or body has seven busi
ness days from the receipt of an appeal to render a determin
ation. In addition, copies of appeals and the determinations 
that follow must be sent to the Committee [see Freedom of 
Information Law, §89(4) (a)]. 

In a~dition, it was held recently that when an 
appeal is made but a determination is not rendered within 
seven busirtess days 9f the receipt of the appeal as required 
under §89(4) (a) of the Freedom of Information Law, the 
appellant has exhausted his or her administrative remedies 
and may initiate a ·challenge to a constructive denial of 
access under Article 78 of the Civil Practice Law and Rules 
[Floyd v. McGuire, 437 NYS 2d 886 {1981)). 

Second, with regard to your parole file, although 
§259-a of the Executive Law makes reference to records 
maintained by the Division of Parole, not all of the records 
pertaining to an inmate are in my opinion available. While 
records consisting of statement of the crime in which the 
inmate has been sentenced, the circumstances of the crime, 
the nature of the sentence, the court that rendered the 
sentence, and the name of the judge and district attorney 
would in my opinion be available, other aspects of the 
records might justifiably be withheld. For instance, a 
presentence report is generally available only from a court 
in accordance with §390.50 of the Criminal Procedure Law 
(see attached). As such, while I believe that some of the 
information in possession of.the Division is likely avail
able to you, other aspects of that information could likely 
be withheld. 

Third, I believe that the other areas of your re
quest concern records that are accessible under the Freedom 
of Information Law due to the direction provided in the 
Executive Law. For instance, as you indicated, §259-b(2) 
of the Executive Law specifies the qualifications of mem
bers of the Board of Parole. Since the qualifications are 
relevant to the performance of their official duties, it is 
my view that the names and qualifications would be avail
able, for disclosure would result in a permissible as 
opposed to an unwarranted invasion of personal privacy. , .. 

' . 

~" 
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With respect to reports of the Board of Parole, 
§259-c(13) requires that the Board of Parole "transmit a 
report of the work of the State Board of Parole from the 
preceding calendar year to the Governor and the Legislature 
annually". I believe that the annual reports would be 
available under both §87(2) of the Freedom of Information 
Law pertaining to agency records and §88(2) concerning 
records of the State Legislature. · 

Similarly, the rules of conduct would be reflective 
of the policy of an agency and, therefore, would in my 
view be available under §87(2) (g) (iii) of the Freedom of 
Information Law. 

Last-ly, as requested, enclosed is a copy of the 
pamphlet entitled "Freedom of Information and Open Meetings 
Laws .•. Opening the Door". 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF: ss 

Enclosure 

Sincerely, 

Robert J. Freeman 
Executive Director 



I 

,_ • • (',I V • • 

STATE OF NEW YORK 

COMMITTEE ON PUBLI C ACCESS T O RECORDS 
For:. L - /k) - J/17 

•

MITTEE MEMOERS 

H(Jll'., ,S ~I . COLLI,,$ 
J\IA/1 10 I\\, CU0'.10 

DEPAR TMENT OF STA TE, 162 WASHINGTON A VENUE, ALBANY. NEW YORK 72231 
(518} 474,2518, 279 1 

JUtiN C. EGA!~ 
V\11.L Tf. q W . G fWtJ F f. L.l> 
1\1/~IKc LLA MA:, Wf.LL 
Ht.)WAUD F . fJdLL EH 
l>ASIL A . PA TE '-.$ (),-, 
lllVING P. SEtD:.•\A '~ 
GILB( R T P. S t, '.! r H . C::.,ir"•~ 
DOUGLAS L. T ~•R:, f:8 

EXECUTIVE DIRECTOR 
RO!:-, ERT J , f-R C£ t,,,: ,.., 

July 23, 1981 

• 

• 

" .,- :,11•- • 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr . Cymbal sky : 

I have received your recent letter in which you r e 
quested an advisory opinion unde r the Freedom of Informa
tion Law . 

According to your letter and the correspondence 
attached to it, you requested records r eflective of the 
results of an investigation by Suffolk County . The event 
to which the investigation r e l ates involved criminal mis
chief that a llegedly occurred at the home of a neighbor 
on July 5, 1977 . The County has d e nied your-request .on 
the ground that the i nfo r mation consists of records com
piled for law enforcement purposes which if disclosed 
would interfere with a law enforcement investigati on. 
Further , the County indicated that the i nvestigation is 
"sti l l active ", and the records we r e withheld following 
your initial request to the Police Department and your 
appeal directed to the County Att orney . 

I would like to offe r the f o llowing observations 
with respect to your inquiry . 

First, it is emphasized tha t the Freedom of Infor
mation Law states t hat, as a general rule , an a gency need 
not create records in response to a r e quest [se e attached, 
Freedom of Information Law, §89(3 ) ]. As a consequence , 
if , for example, there are no records relative to a so
c a lled " inves tigation " , t he County would be under no obli
gation to create such records on iour behalf . 
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Second, the Freedom of Information Law is based upon 
a presumption of access. Stated differently, all records 
in possession of an agency, such as Suffolk County, are 
available, except to the extent that records or portions 
thereof fall within one or more grounds for denial appear
ing in §87(2) (a) through (h) of the Law. 

Third, the majority of the grounds for denial are 
based upon potentially harmful effects of disclosure. 
From my perspective, in most instances, if disclosure of 
records would "hurt" somebody or hamper a governmental 
process, it is likely that the records would fall whole 
or in part in one or more of the grounds for denial. 
Conversely, if disclosure would not result in harm to an 
individual or a governmental process, it is likely that 
no ground for denial would be applicable. In my opinion, 
under the circumstances, the cited ground for denial, §87 
(2) (e), could not likely be justified. 

Section 87(2) (e) states that an agency may withhold 
records or portions thereof that: 

"are compiled for law enforcement pur
poses and which, if disclosed , would: 

i. interfere with law enforcement 
investigations or judicial proceedings; 

ii. deprive a person of a right to a 
fair trial or impartial adjudicaticm; 

111. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation; 
or 

iv. reveal criminal investigative 
techniques or procedures, except rou
tine techniques and procedures." 

Unless the records of the investigation are more complex 
than they would appear to be in a case such as yours, it 
is my view doubtful that the harmful effects of disclosure 
described in §87(2) (e) would arise. 

Further, as you indicated, the statute of limita
tions for the prosecution of a misdemeanor is two years. 
According to the field report prepared by the Police De
partment, the incident involved- criminal mischief in the 
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fourth degree. Section 145.00 of the Penal Law states 
that criminal mischief in the fourth degree is a Class 
A misdemeanor. Section 30.10(2) (c) of the Criminal Pro
cedure Law states that "[A] prosecution for a misdemeanor 
must be commenced within two years after the commission 
thereof". Since the event in question occurred in 1977, 
the two year limitation upon the capacity to prosecute has 
expired. Consequently, I cannot envision how disclosure 
would interfere with a criminal investigation or judicial 
proceedings or how the investigation could be considered 
active. 

And fourth, since you have received a final deter
mination on appeal rendered by the County Attorney, your 
only legal recourse would involve the initiation of a pro
ceeding under Article 78 of the Civil Practice Law and 
Rules. It is emphasized that in an Article 78 proceeding 
brought under the Freedom of Information Law, the agency 
has the burden of proving that the records sought fall 
within one or more of the grounds for denial appearing 
in the Law [see Freedom of Information Law, §89{4) (b)]. 
Moreover, the state's highest court has held that an 
agency cannot merely assert a ground for denial and pre
vail1 on the contrary, the agency must demonstrate that 
the records would if disclosed indeed result in the harm
ful effects of disclosure envisioned by the grounds for 
denial [see e.g., Church of Scientology v. State, 403 NYS 
2 d 2 2 4 , 61 AD 2 d 9 4 2 (19 7 8 ) ; 4 6 NY 2 d 9 0 6 (19 7 9) ] • 

I hope that I have been of some assis-eance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enc. 

cc: Frederic Foster 

Sincerely, 

~,t(f/~ 
Robert J. Freeman 
Executive Director 



STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS FOi L-/:JO-
:OMMITTEE MEMBERS 

ELIE ABEL. Chairman 
r ELMER BOGA~DUS 
MARIO M CUOMO 
MARY ANNE KRUPSAK 
HOWARD F. MILLER 
JAMES C. O'SHEA 
GILBERT P. SMITH 
ROBERT W. S-.yE§:T 

DEPARTMENT DF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK ,2231 

(518) 414-2518, 2791 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

Mr. Patrick J. King, Jr. 
Clerk and Registrar 
Village of Woodsburgh 
30 Piermont Avenue 
Hewlett, New York 11557 

Dear Mr. King: 

April 18, 1978 

Thank you for your interest in the Freedom of Information 
Law. Your inquiry pertains to a situation in which the City of 
Long Beach permitted inspection of records, but refused to make 
copies on request. 

The Freedom of Information Law grants not only the right 
to inspect records, hut also requires agencies to make copies 
upon payment or offer to pay a fee prescribed by the agency 
pursuant to the Freedom of Information Law (§89(3)]. The right 
to make copies of accessible records was established long before 
the existence of the Freedom of Information Law [see e.g. Re 
Becker, 200 AD 178, 192 NYS 754 (1922)], and merely reaffirms a 
judicial stance in existence for decades. 

Your letter also indicates that the agency refused to 
issue a written denial of access to the copies requested. In 
t~is regard, the regulations promulgated by the Committee, 
which have the force of law, state that a denial of access must 
be in writing and provide the reasons therefor (see.attached 
regulations, §1401.7). As such, if an agency denies access, 
its denial must be given in writing and must inform the appli
cant of his or her right to appeal to the head or governing 
body of the agency. 

·Further, it appears that the City of Long Beach has not 
adopted rules or regulations in compliance with the amended 
Freedom of Information Law. To force compliance with this 
aspect of the Law, an individual may initiate a proceeding 
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under Article 78 of Civil Practice Law and Rules to compel 
the City to perform a duty that it is required to perform by 
law. However, if the agency has not promulgated the rules or 
amended existing rules, there is no penalty that may be 
invoked. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:nb 
Enc. 

cc: City of LOng Beach 

Sincerely, 

Pl~ c:r. r~,."'---
Robert ,T. Freeman 
Executive Director 
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Mr. Kenneth H. Holcombe 
Holcombe & Dame 
Attorneys and counsellors at Law 
Medical Arts Building 
62 Brinkerhoff Street 
P.O. Box 600 
Plattsburg:t:r, New York 12901 

The ensuing·advisory OJ?inion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Holcombe: 

I have received your letter of July 15 and thank 
you for your kind words. 

You have requested assistance in obtaining copies 
of applications for licenses and license renewals from the 
Department of Motor Vehicles. Specifically, information 
in which you are interested regarding disabilities Of 
applications for drivers• licenses and renewals was denied 
on the basis of §89 of the Freedom of Information Law. 
Additionally, upon denial, you were advised that the rect.son 
for withholding the information, which p+eviously had been 
available to you, is that such records are now considered 
confidential. 

I would like to offer the following obs.ervations with 
regard to the situation you have described. · 

First, §508 of the Vehicle and Traffic Law entitled 
"Administrative Procedures", .. indicates an intent to make 
available for public inspection a record of all licenses 
and applications when licenses are issued. S~ctidn 508{3[ 
states that: 

"[T]he commissioner shall keep a record 
of every license issued which record 
shall be open to public inspection 
during reasonable business hours. 
Neither the commissioner nor his 
agent shall be required to allow the 
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inspection of an application, or to 
furnish a copy thereof, or information 
therefrom, until a license has been 
issued thereon". 

Based upon the direction provided in the language 
quoted above, I believe that the license and renewal appli
cations are available, so long as such records pertain to 
licenses that have been issued. 

Second, it is noted in this regard that the Freedom 
of Information Law preserves rights of access to records 
granted by means of other provisions of law or judicial 
determination. Specifically, §89(5) of the Freedom of 
Information Law states that: ,. 

"[N]othing in this article shall be 
constru~d to limit or abridge any 
otherwise available rights of access 
at law or in equity of any party to 
records" • 

In view of the provision quoted above, I do not 
believe that any of the grounds for denial appearing in 
§87(2) of the Freedom o:f Information Law could be cited to 
withhold records or portions thereof that are required to 
be available for public inspection and copying under the 
Vehicle and Traffic Law. 

Having contacted the Department of Motor Vehicle.s 
on your behalf, a representative of the Legal Bureau ind.i-

.cated that the information you are seeking is considered 
confidential as a matter of policy. In my view, a claim 
of confidentiality can be invoked only where a statute 
specifically precludes an agency from disclosing records 
[see Freedom of Information Law, §87(2) (a)]. As si.lch, to . 
the extent that a ''policy" of confidentiality conflicts 
with the direction provided by the Freedom of Information 
Law or any other applicable statute, it would in my view 
be invalid. 

Lastly, it is assumed that the reference to §89 of 
the Freedom of Information Law, which was offered as the 
basis for withholding by the Department, concerns the 
provisions pertaining to unwarranted invasions of personal 
privacy found in §89(2). From my perspective, it appears 
that the provision of the Vehicle and Traffic Law cited · 
earlier is based implicitly upon a finding that ·disclosure 
approved applications and licenses would constitute a 
permissible rather·than an unwarranted invasion of personal 
privacy. 

of 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 

me. 

RJF:ss 
,. 

cc: Joyce Wrenn 

Sincerely, 

Robert J. Freeman 
Executive Director 

' ., 
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Mr. Michael J. Gabel 
81-D-93 
Clinton Correctional 
Box B 
Dannemora, New York 

The ensuin advisor 
presente in your 

Dear Mr. Gabel: 

Facility 

12929 

based solely u on the facts 

I have received your letter of July 17 in which 
you requested assistance from this off~~e. 

You have asked for a reason from this office for 
a denial by the property clerk in the.facility in which 
you are housed with respect to legal forms, a personal 
and legal address, envelopes, and personal effects. 
You also indicated that legal mail directed to"you by 
an attorney was prevented from reaching you. 

I would like to offer the following observations 
with respect to the situation that you have described. 

First, it is emphasized that the responsibility 
of this office involves providing advice with respect 
to the Freedom of Information and Open Meetings Laws. 
This office has no expertise with respect to rules 
and regulations applicable within correctional facili
ties. As such, much of your inquiry has no connection 
with the duties of this office. 

Second, to the extent that you believe that you 
have been denied access to records pertaining to you, 
it is suggested that you review applicable portions of 
the regulations adopted by the Department of Correctional 
Services. I have enclosed those re<Julations for your 
consideration. 
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And third, if you continue to have problems with
in the facility, it is suggested that you seek the aid 
of Prisoners• Legal Services or a similar organization 
whose funtion is to provide legal assistance to inmates. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:jm 

Enc. 

Sin~cerelty, ,,, /) 

Qt 
, ~------. 

Robert J. Freeman 
Executive Director 
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The ensuin~ advisory opinion is based solely upon the facts 
pres ented in your correspondence. 

Dear Mr. Cappelluzzo: 

I have received your letter of July 27 in which you 
expla i ned that , despite several attempts, you have been un
s uccessful i n obtaining the minutes of your Workers' Compen
sation c a se . 

Having reviewed my letter addressed to you dated 
May 8, in a l l honesty, I doubt that I c an suggest anything 
mor~ than I advised in May. 

As indicated in my earlier correspondence with you, 
an agency must respond to requests within the t ime limits 
pre scribed under the Freedom of Inf ormati on Law and the 
regulations promulgated by the Committee. Further, if 
you have not appealed a denial based upon a failure to 
res pond within the appropriate time limi ts, it is suggested 
t hat you do so. It is noted in this regard that with my 
r esponse to you, a copy of an explanatory pamphlet was 
sent to you. The pamphlet contains a sample letter of 
appe al. In the event that you transmit an appeal to the 
Worke rs' Compensation Board and no response is given within 
the statutory time limit of seven business days from its 
r eceipt, i t would appear tha t you could initiate a pro
ceeding under Article 78 of the Civil Practice Law and 
Rules t o attempt to obtain the r ecords in which you are 
interested. 
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The only other suggestion that I would offer is 
that you telephone the Workers' Compensation Board and 
attempt to resolve the matter by means of an oral re
minder of your request. Once again, it is suggested 
that you attempt to contact Ms. Diana Farrell of the 
Workers' Compensation Board at Two World Trade Center 
in New York City. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jm 

cc: Diana Farrell 

Sincerely, 

~J-~F'N'l-
Robert J. Freeman 
Executive Director 
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Ms. Irene A. Scanlon, Director 
Bureau of Vital Records 
The City of New York 
Department of Health 
125 Worth Street 
New York, New York 1 0013 

The ensuing advisory opinion is based sol e ly upon the facts 
presented in your correspondence. 

Dear Ms . Scanlon: 

I have received your l etter of July 17 regarding an 
advisory opinion £ e e ed by this off ice 
at the request o f Your comments 
seek to clarify three poi nts that may be unclear with re
spect t o the inspection of death certificates held by the 
New York City Bureau of Vital Records. 

I would like to offer the following observations 
i n regard to the concerns you have raised. 

First,with regard to the medical examiner 's certi
ficate, please note that in my letter of July 6 on page 
two, the last pa ragraph confirms that a medical examiner's 
certificate was no t the type of certificate sought . for 
r e view by The opini on dealt with a request 
to inspect icate. 

Second , you have offered to furnish 
with a copy of the "legal porti on of the ce~ 
which does not indicate the cause o f death. However, she 
wrote that her objecti ve is t o verify that the cause of 
death originally listed on her husband's death certificate 
has indeed been amended a s s he has been advise d verbally. 
Her i nterest i s in viewing what you have t ermed "confiden
tial medical portions of a certificate ." 

\ 
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Third, it is apparently your position that "§205.07 of 
the New York City Health Code which prohibits inspection of 
the confidential medical portion of a certificate is not 
open to interpretation". In my view, a claim of confiden
tiality can be invoked only where a statute specifically 
exempts records from disclosure [see Freedom _of Informa
tion Law, §87(2) (a)]. As such, to the extent that a muni
cipal health code which imposes confidentiality conflicts 
with the direction provided by the Freedom o f Information 
Law or any other applicable statute, it would in my view 
be invalid. Further, although the language of the code 
might not be "open to interpretation", its validity is in 
my view questionable, for an agency cannot unilaterally 
establish rules of confidentiality without a statutory basis 
for so doing. 

Lastly, I would like to reemphasize my contention 
regarding the scope of §205.07 of the Health Code. It is 
my belief that both the "legal portion" and the "confiden
tial medical portion" of a death certificate other than a 
medical examiner's certificate should be available under 
the "proper purpose" clause of §5.67-4.0(b) of the New York 
City Administrative Code. Based upon the "proper purpose" 
standard appearing in the cited provision, I be lieve that 
requests for review o f death certificates must of necessity 
be made on a case by case basis. Further, if one were to 
agree with the interpretation that you have offered, any 
request would be reflective of an "improper" purpose. 
From my perspective, if the "proper purpose" standard is to 
be meaningful, there must be situations in which a request 
would indeed be considered "proper". 

Thank you for your comments in regard to this matter. 
If I can be of assistance to you, please feel free to call. 

RJF: ppb: jm 

cc: 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

BY Pamela Petrie Baldasaro 
Assistant to the Executive 
Director 
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Mr. Gerald A. Scotti 
Mohawk Valley Community College 
Professional Association 

1101 Sherman Drive 
Utica, New York 13501 

The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Scotti: 

I have received your letter of July 17 in which you 
requested an advisory opinion under the Freedom of Informa
tion Law. 

According to your letter, you requested and were 
denied access to: 

"[T]he monthly billings to Mohawk 
Valley Community College by Mr. 
Robert Gray pursuant to Mr. Gray's 
contract with the College dated 
10 December 80 11

• 

Although the contract between the Community College 
and Mr. Gray was made available to you, the records reflec
tive of the monthly billings were denied by the President 
of the College, George H. Robertson, due to the "current 
state of negotiations". 

In my opinion, to the extent that the records in 
which you are interested exist, they are available under 
the Freedom of Information Law . 

,,, 
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First, as you are aware, the Freedom of Information 
Law is based upon a presumption of access. Stated differ
ently, all records of an agency, such as a community college, 
are available, except to the extent that records or portions 
thereof fall within one or more of the grounds for denial 
appearing in §87(2) (a) through (h) of the Law. 

In my view, although three of the grounds for denial 
might be relevant, none could justifiably be cited to with
hold the records in question. 

One of the grounds for denial that may be relevant 
is §87(2) (g), which states that an agency may withhold re
cords that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

111. final agency policy or de
terminations ••• " 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency and 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policy or determinations must be made available. 
Under the circumstances, if the records in question could 
be considered inter or intra-agency materials, I believe 
that they would be available, for they would constitute 
"statistical or factual tabulations or data". 

A second ground for denial is §87(2) (b), which pro
vides that an agency may withhold records or portions there
of when disclosure would result in "an unwarranted invasion 
of personal privacy". In my opinion, §87(2) (b) could not 
justifiably be cited as a basis for withholding, for the 
contract between Mr. Gray and the Community College has 
all ready been made available. Further, based upon case 
law, it is clear that records of expenditures by a public 
corporation, such as a county, are available, even though 
the expenses may be paid to a private contractor or con
sultant • 
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The third potentially relevant ground for denial 
is §87(2) (c), which states that an agency may withhold 
records or portions thereof that: 

"if disclosed would impair present 
or imminent contract awards or 
collective bargaining negotiations ••. " 

From my perspective, the key word in the language quoted 
above is "impair". Once again, since the contract, in
cluding its terms and conditions, have already been dis
closed, it is difficult to envision how disclosure of 
monthly billings relating to the contract without more 
could possibly "impair" present or imminent contract awards 
or collective bargaining negotiations. 

Finally, it is noted that the Freedom of 
Law preserves rights of access granted by other 
of law or by means of judicial determinations. 
§89(5) states that: 

"[N]othing in this article shall be 
construed to limit or abridge any 
otherwise available right of access 
at law or in equity of any party to 
records." 

Information 
provisions 
Specifically, 

In view of the language quoted above, it is clear that if 
records are available under some other provision of law, 
nothing in the Freedom of Information Law may be cited to 
limit or abridge those rights of access. 

In this regard, §51 of the General Municipal Law 
states in relevant part that: 

"[A]ll books of minutes, entry or 
account, and the books, bills, vouch
ers, checks, contracts or other 
papers connected with or used or 
filed in the office of, or with any 
officer, board or commission acting 
for or on behalf of any county, town, 
village or municipal corporation in 
this state •.• are hereby declared to 
be public records ••• " 
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Further, it has been held judicially that, since a community 
college operates within a county government, a community 
college is subject to §51 of the General Municipal Law 
[see Cline v. Schenectad Communit Colle e, 351 NYS 2d 81 
(1973) . As such, I believe that books o account, as well 
as bills, vouchers or checks in possession of the Mohawk 
Valley Community College are available under §51 of the 
General Municipal Law. 

Finally, you inferred in your letter and stated 
directly in a recent telephone conversation that the admin
istration of the Community College does not comply with 
the Freedom of Information Law unless and until an advisory 
opinion is rendered by this office. It is my hope that the 
advisory opinions rendered by this office regarding the 
Community College are studied, for they are in my view 
essentially of educational value. I would hope, further, 
that as educators, the administrators learn the parameters 
of the Freedom of Information Law and their responsibilities 
thereunder. From my perspective, disclosures made in com
pliance with the Freedom of Information Law are in the best 
interests of all parties concerned. Further, familiarity 
with the Law in my opinion results in the avoidance of un
necessary disputes and controversies such as those in which 
you have been involved. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: George H. Robertson 

Si~, j 
1 

~ 
Robert J. Freeman 
Executive Director 
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John Devine 
77A-4053 
354 Hunter Street 
Ossining, NY 10562 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Devine: 

I have received your letter of July 21, in which you 
requested an advisory opinion under the Freedom of Informa
tion Law • 

Your question concerns a failure to respond to a 
request by an agency and the process by which an applicant 
may appeal a constructive denial of access to records. 

With respect to the time limits for response to re
quests, §89(3) of the Freedom of Information Law and §1401.5 
of the Committee's regulations provide that an agency must 
respond to a request within five business days of the receipt 
of a request. The response can take one of three forms. It 
can grant access, deny access, and if so, the denial should 
be in writing stating the reasons, or the receipt of a 
request may be acknowledged in writing if more than five 
days is necessary to review or locate the records and deter
mine rights of access. When the receipt of the request is 
acknowledged within five business days, the agency has ten 
additional days to grant or deny access. Further, if no 
response is given within five business days of receipt of a 
request or within ten days of the acknowledgment of the 
receipt of a request, the request is considered "construc
tively" denied [see regulations, §1401.7(b)]. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that may be 
appealed to the head of the agency or whomever is designated 
to determine appeals. That person or body has seven busi
ness days from the receipt of an appeal to render a deter
mination. In addition, copies of appeals and the determin
ations that follow must be sent to the Committee [see 
Freedom of Information Law, §89(4) (a)]. 
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In view of the direction provided by §89(4) (a) of 
the Freedom of Information Law, it is suggested that ap
peals be sent to the head or governing body of an agency. 
If a specific name is unknown, an appeal addressed to the 
head or governing body by title would in my view be 
sufficient. 

I would also like to point out that it was held 
recently that when an appeal is made but a determination is 
not rendered within seven business days of the receipt of 
the appeal as required under §89(4) (a) of the Freedom of 
Information Law, the appellant has exhausted his or her 
administrative remedies and may initiate a challenge to a 
constructive denial of access under Article 78 of the Civil 
Practice Law and Rules [Floyd v. McGuire, 437 NYS 2d 886 
(1981)]. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

~-1,h----_ 
Robert J. Freeman 
Executive Director 
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Roger Macon 
78-A-3200 
Drawer B 
Stormville, NY 12582 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Macon: 

I have received your letter of July 20 in which you 
requested assistance in gaining access to records under the 
Freedom of Information Law. 

Specifically, you wrote that, having been convicted 
in a criminal proceeding, there is certain material that 
you need in order to appeal. 

In this regard, although some of the records in 
question that you are seeking might be available under the 
Freedom of Information Law, I have enclosed a copy of a 
recent judicial determination in which it was held that a 
petitioner seeking to appeal should not use the Freedom of 
Information Law as a vehicle for gaining records, but 
rather Article 240 of the Criminal Procedure Law. Article 
240 of the Criminal Procedure Law establishes the procedures 
for criminal discovery with respect to DD5's, UF6l's, and 
similar investigatory materials that you are seeking. 

It is suggested that you study the provisions of 
Article 240 of the Criminal Procedure Law and seek to use 
those provisions as a means of obtaining the records in 
question. 

It is also suggested that you might want to contact 
an organization such as Prisoners' Legal Services in order 
to assist you in your appeal . 



Roger Macon 
July 24, 1981 
Page -2-

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Enclosure 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The ensuin advisor 
presented in your 

Dear Mr. Thomas: 

I have received your recent letter in which you 
requested copies of various materials, including medical, 
criminal and military records . . 

It is noted at the outset that the committee on 
Public Access to Records is responsible for advisi ng with 
respect to the New York Freedom of Information Law. Con
sequently, this office does not have possession of records 
generally, such as those in which you are interested, nor 
does it have the authority to compel an agency to comply 
with the Freedom of Information Law.· · 

Nevertheless, I would like to offer the following 
suggestions regarding the records sought. 

First, it is noted that the New York Freedom of 
Information Law is applicable to record.sin possession of 
units of state and local government in New York. Further, 
the Law is based upon a presumption of access. Stated 
differ ently, all records of an agency subject to the Law 
are available, except to the extent that records fall 
within one or more grounds for denial listed in §87(2) (a) 
through (h ) (see attached ) . 

Consequently, if, for example, the medi cal records 
that you are seeking are in possession of a pr ivate hospi
tal or physician, the Freedom of Information Law would not 
apply . 
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It is also noted that there is a federal Freedom of 
Information Act that applies to records in possession of 
federal agencies. In this regard, since you are interested 
in obtaining military records, it is suggested that you 
direct your request to the federal agency, such as the 
Department of the Army, for instance, that would have 
possession of the records in question. To locate the 
records, it is suggested that you contact the nearest 
federal Freedom of Information Center. Federal information 
centers are listed in your telephone book under United 
States Government. By calling a federal information center, 
you should be able to track down the location where your 
military records are kept. 

With respect to medical records, even though such 
records might not be subject to the Freedom of Information 
Law, there may be an indirect way in which you may obtain 
the records. Section 17 of the Public Health Law states 
in brief that at the request of a patient, a physician 
designated by a patient may request and obtain medical 
records pertaining to you from a hospital or another phy
sician. Consequently, it is suggested that you contact the 
physician of your choice, who may request that medical 
records be furnished to him on your behalf. 

Lastly, with respect to criminal history records, 
you may obtain a copy of your criminal record by writing 
to: 

The Division of Criminal Justice services 
Identification Services 
Executive Park Towers 
Stuyvesant Plaza 
Albany, NY 12203 

In addition, if you were involved in a criminal 
proceeding, perhaps the best way in which you can obtain 
records of the proceeding would involve making a request to 
the clerk of the court in which the proceeding was conducted. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 
Attachment 

Sw;;.y~~ 
Robert J. Freeman 
Executive Director 
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The ensuing ~dv.isory opinion is based ·solely u-pon· the facts 
presented in your correspondence. 

,. 
Dear Reverend Walker: 

. . )· 
Your letter- of July 17 addressed to th.e Attorney 

General has been transmitted to the Committee on Public 
Acce ss to Records., which is responsible for advising with 
respect to the New York Freedom of Info'rmation taw. 

. . 

According to your letter , you unsuccessfu.lly -requested 
records from the New York City Department of Correction ~e
garding its Associate Chaplian Program at the Brooklyn 
House of Retention. You indicated that you requested: 

"[H]andwriting, typewriting, printing , 
phototaking, photographs and even means 
of recording, including letters , worqs, 
pictures sounds, symbols or combinati on 
thereof and all papers, maps magnetic. 
o·r paper tapes, photographic fi lms and 
prints, magnetic or punched cards , discs, 
d rums or other documents". · 

I would like to offer t he following observations 
with respect to your inquiry. 

First, it is emphasized that §89(3) of the Freedom 
of Information Law requires that an applicant request 
records "reasonably describedll. In view of the breadth of 
your request, it appears that you are interes~ed . in obtiin
ing virtually all records regarding the . program iri~u~stion. 
As such, it would appear that you have not· requested . 
records " reasonably described". It is su~rnested that in . 
making a request, you provide as much identifying · informa
tion as possible, such as names , dates , file designations, 
sub j ect headings ~nd any other information that may assist 
the agency in locating the i nformation sought. · 

•· ' . ,--

I 
I• ' 
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Second,· it .is suggested that you renew your request 
and transmit it to the "records access officer" of the 
Department of Correction .. I believe that you should send 
your request to Director of Public Affairs, Department of 
Correction, 100 Centre Street, New York NY 10013. The 
records access officer has five business days from the 
receipt of the request to provide a response by granting 
access, deny access to records in writing, or in the event 
that more than five business days are needed to locate or 
evaluate records sought, the receipt of the request may be 
acknowledged in writing. 

It is also noted that an agency may assess fees for 
copying records. Further, since §89 (3) of the Preedom of 
Information Law states that cop· ies of accessible records 

'• must be made "[U]pon payment of, or offer to pay" the 
requisite fees, an agency may in my vie~ requira the 
payment of fees before making copies of records. 

Lastly, enclosed for your consideration are copies 
of the Freedom of· Information Law, regulations that govern 
its procedural implementation, and an explanatory pamphlet 
that may be useful to you. 

I. hope that 1 have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely,·. 

~,r.~ 
Robert J. Freeman 
Executive Director 
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August 10, 1981 

fe r 

The ensuin~ advisory opinion i s based solely upon the facts 
presented 1n your correspondence. 

Dear Mr. Dudenhoefer : 

I have received your lette r of July 21 and apolo
gize for the delay in response. 

- According to your letter, you have requested infor
mation from the New York State Insurance Department on 
three ·occasions. However,· in your correspondence you indi
cated that you had not received any response to your in
quiries . As such , you have requested advice regar4ing 
your right to the infor mation under t he Freedom of Infor-
mation Law. 

. I would like to offer t~e following obs~rvations 
iq regard to your inquiry. 

J 

Fir$t , the Freedom of Information Law is based 
upon a presumption of access . Stated differently, §87 
(2) of the Law states that all records of an agency , such 
as .the Insurance Department, are available, except t o the 
e xtent that ·records or portions thereof fall within one 
or more grounds for d eniai appearing in §87(2) (a) t hrough 
(h) of the Law . 

I t appe~+s that you believe that the i nformation 
in which you are interested exists in the form of a regu
lat io.n. In ·my view, none of · the grounds for denial could 
be cited as a basis for withholding regula tions promulgated 
by an agency. 
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Second, as a general rule, an agency need not create 
a record in response to a request (see Freedom of Informa
tion Law, §89{3)]. As such, if the information sought 
does not exist in the form of a record, i.e., a regulation, 
there is no requirement under the Freedom of Information 
Law that the Insurance Department prepare such a record on 
your behalf. 

Third, the New York Code of Rules and Regulations 
in 11 NYCRR 2.1 requires that the Insurance Department 
promulgate regulations in accordance with the Insurance 
Law. Specifically, §2.3, entitled "Recording and index
ing" requires that: 

"[AJll regulations shall be signed by 
the superintendent in duplicate and 
the duplicate originals shall be kept 
in two loose-leaf books of which one 
shall be kept in the offices of the 
Insurance Department in Albany and in 
the city of New York. These copies are 
not to be taken from the Insurance De
partment except under order of court. 
It shall be the duty of the department 
counsel, or of a deputy superintendent 
designate4 for that purpose, to see that 
all regulations are consecutively num
bered, properly recorded and indexed by 
reference to subject matter and to the 
section or sections of the Insurapce Law. 
The regulations and index shall be open 
to public inspection." 

And lastly, I have contacted the Insurance Depart
ment on your behalf. A representative of the Counsel's 
Office has advised me that there is no statute or regula
tion which either specifically requires or prohibits the 
type of insurance coverage in which you are interested. 
Consequently, it appears that the regulation you are 
seeking does not exist. If you remain interested in 
reviewing the regulations'of the Department, it is suggested 
that you request the subject matter index as indicated in 
§2.3 quoted above from the following address: 

Consumer Services 
New York State Department of Insurance 
Two World Trade Center 
New York, New York 10047 
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Also, enclosed for your consideration are copies 
of the regulations promulgated by the Committee, which 
govern the procedural implementation of the Law, and an 
explanatory pamphlet which may be useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:PPB:jm 

Encs. 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

BY Pamela Petrie Baldasaro 
Assistant to the Executive 
Director 
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August 10, 1981 

The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Zarrelli: 

I have received your letter of July 30 , in which 
you requested various records from this o~fice under the 
Freedom of Information Law. 

Please be advised that the Committee on Public 
Access to Records is responsible for advis.ing with respect 
to the Freedom of Information Law. It does not have pos
session of records generally, such as those in which you 
are interested. Further, t he Committee does" not have the 
authority to compel an agency to comply with the Freedom 
of Information Law. In short, the Committee neither has 
possession of nor the capacity to gain access on your be
half to the records that you are seekin9. 

It is suggested that requests for records be directed 
to the agencies that would likely have possession of such 
records. Further, it is important to point out that §89 
(3) of the Freedom of Information Law requires that an 
appl icant "reasonably describe" the records in which he or 
she is interested. Conseque ntly, when a request is trans
mitted to the designated records access officer of an 
agency, as much information as possible should be included, 
such as dates, file designations, index numbers and similar 
information that will assist ·agency officials in locating 
the requested records. 

·f ·, 
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Lastly, you also made reference to records that may 
be in possession of agencies in the State of New Jersey. 
In this regard, please note that the New York Freedom of 
Information Law is applicable only to units of government 
in New York. Although New Jersey has enacted a statute 
regarding access to records, I regret that I am unfamiliar 
with it. 

Enclosed for your consideration are copies of the 
New York Freedom of Information Law and an explanatory 
pamphlet that may be useful to you. 

I ~ope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

Sincerely, 

,,. n . A--· f ' 
~/1\J{) -· ·, f.At,_ __ 

Robert J. Freeman 
Executive Director 
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Michael Bootke 
80-A-4586 
A-1-11 
Box 51 
Comstock, NY 12821 

The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Bootke: 

As you are aware, I have received your letter of 
July 26. Please accept my apologies for the delay in 
response. 

You have requested from this office a "master index" 
as well as records pertaining to you. 

Please be advised that the Committee on Public Access 
to Records is responsible for advising with respect to the 
Freedom of Information Law. It does not have possession or 
control of records generally, such as those in which you 
are interested. Further, the Committee does not have the 
authority to compel an agency to comply with the Freedom 
of Information Law. In short, the Committee neither has 
possession of nor the capacity to gain access on your be
half to the records that you are seeking. 

Further, it is noted that you cited the provisions 
the federal Freedom of Information Act, which appears 

in 5 USC §552. The federal Act is applicable to records in 
possession of federal agencies. To request records from an 
agency of government in New York, it would be appropriate 
to cite the New York Freedom of Information Law, which is 
found in Article 6 of the Public Officers Law, §§84-90 
( see attached) . 
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Nevertheless, I would like to offer the following 
suggestions. 

The Department of Correctional Services has promul
gated regulations concerning'access to Department records. 
In this regard, I have enclosed a page from the regulations 
containing §5.20 entitled "Examination of inmate record by 
subject or his attorney". According to the regulations, 
"[AJ present inmate shall direct his request to the facility 
superintendent or his designee". 

Further, in the event that the superintendent or 
his designee denies access to the records, you may appeal 
the denial to Counsel to the Department of Correctional 
Services. ,, 

In view of the foregoing, it is recommended that 
you submit a new r~quest to the superintendent at the 
Downstate Correctional Facility. · 

I hope that I have been of some assistance. Should 
any further questions arise, please 1 free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Ahmad Abd'al Muntaqim 
P.O~ Box 51, 77C638 
Comstock, NY 12821 

The ensuin~ advisory opinion is based solely upon the facts 
presented.in your.correspondence. 

Dear Mr. Muntaqim: 

As you are aware, I have received your letter of 
July 23. Please accept my apologies for the delay in 
response. 

You have indicated that there is "certain informa
tion" that you would like to receive, but that you would 
first appreciate having a list of information that is 
accessible to you under the Freedom of Information Law. 

First, there is no "list" indicating the specific 
records or types of records that are available under the 
Freedom of Information Law. On the contrary, the structure 
of the Law is based upon the presumption that records are 
available, except to the extent that records or portions 
thereof fall within one or more of the grounds for denial 
appearing in the Law [see attached, Freedom of Information 
Law, §87(2) (a) through (h)]. 

Second, as a rule, the exceptions are baseo upon 
potentially harmful effects of disclosure. For instance, 
§87(2} (e) of the Law states that an agency may withhold 
records or portions thereof that: 

"are compiled for law enforcement 
purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or judicial proceedings: 

• I 

I 
, I 

I 
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ii. deprive a person of a right 
to a fair trial or impartial 
adjudication: 

iii. identify a confidential 
source or disclose confidential 
information relating to a criminal 
investigation; or 

iv. reveal criminal investigative 
techniques or procedures, except 
routine techniques and proceduresh. 

If, for example, a request is made for records compiled for 
law enforcement purposes while an investigation being 
conducted, it is possible that premature disclosure would 
"interfere" with the investigation. In such a case, the 
records could justifiably be withheld. However, if an 
investigation has been terminated,· it is possible that 
disclosure would no longer interfere with an investigation. 
As such, even though records might justifiably be withheld 
today, the same records might become accessible in the 
future. 

In view of the structure of the Law, again, it is 
all but impossible to create a list of records that must 
be made available. It is suggested that you review the 
grounds for denial appearing in the Freedom of Information 
Law in order to familiarize yourself with the Law. 

Enclosed for your consideration is a copy of an 
explanatory pamphlet that may be particularly useful to 
you, for it contains sample letters of request and appeal. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosure 

Sincerely, 

~ 1. ~'------Robert J. Freeman 
Executive Director 



STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECC9DS 

.Mf':TEE MEMOERS 

n,:,.. 1 • c,_ ,.ll'.·,s 
~--1-A~)iO •.' :u:·· 1'~) 

DEPARTM[NT OF STA TE, 162 ;VASHINGTON AVENUE, ALBANY, NEW YORK 122]1 
(518} 474-25,18, 2791 

JtJt C. t'. 1ti.
1

~ 

V,,\LTF f, •~ff' L'J 
t,/1 ,t:...r~ct.._L,..· \',L, •:\f'.lCLL 

/\[·,C' C \✓IL~ H 

b .::_re L ,t, • :; Tt 
IHVl',G F SEie''·'' :; 
·. ILE[R1 , S',·, ,c; 
DOU ,LA'. L, , 1, \,t 

EXECU~'VE '.'IR[CTOR 
•Fl:· P1 ~R :.1-;, 

Ms. Linda Lipton 
Attorney at Law 

August 11, 1981 

Better Government Association 
230 N. Michigan Avenue, Suite 1710 
Chicago, Illinois 60601 

The ensuin 
presente correspondence. 

Dear Ms. Lipton: 

I have received your letter of August 6 and appre
ciate your interest in the Committee on Public Access to 
Records. In addition, I found the materials that you 
forwarded interesting and informative. 

You have raised a number of questions regarding the 
history of the Committee and its operation. As .you may be 
aware, the.Committee was created by the enactment of the 
Freedom of Information Law in 1974. Initially it consisted 
of seven members, including three ex officio government 
officials and four members of the public appointed by the 
Governor. Among the four gubernatorial appointees, at 
least two were required to be representatives of the news 
media. A series of amendments to the Law went into effect 
on January 1, 1978. The amendments included an expansion 
of the Committee to ten members. Most recently, the 
Governor signed legislation increasing the membership to 
eleven. The Committee now consists of five representatives 
of government and six members of the public. Among the 
five government members, four are ex officio state agency 
heads and the fifth will be an elected official of a local 
government appointed by the Governor. Among the six public 
members, four are appointed by the Governor and one each is 
designated by the Majority Leader of the Sen.ate and Speaker 
of the Assembly. The requirement that at least two of the 
Governor's appointees must be representatives of the news 
media remains in effect. There are currently four news 
media representatives on the Committee. 
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In terms of staffing and costs, until recently, the 
staff of the Committee consisted of three, myself and two 
secretarial assistants. In January of this year, an attor
ney was added to the Committee. The salaries of the four 
staff members combined come tq a total of $71,689. Com
mittee members receive no salary. However, public members 
are reimbursed for actual expenditures incurred in the per
formance of their official duties. 

I have included a portion of the Committee's budget 
submission for the coming fiscal year which includes a 
breakdown of all expenditures other than salaries. The 
figures under 1980-1981 represent actual expenditures for 
the current fiscal year. The projections for 1982-1983 
represent ~equest increases based upon an inflation rate 
of ten percent. 

In sum, notwithstanding increases in salary and in
flation, the expenditures for the operation of the Committee 
for the coming fiscal year will likely be under $100,000. 

With regard to the forces behind the creation of the 
Committee, there were several attempts to enact a Freedom 
of Information Law in New York in the early 1970's, and the 
major proponents were members of the news media. The 
legislative proposals were based largely on the provisions 
of the federal Freedom of Information Act. At the time, 
the political leadership was apparently unwilling to enact 
a statute as broad as the federal Act. Consequently, the 
original Law was completely different from the current Law. 
In brief, the original law granted access to specified 
categories of records to the exclusion of all others. As 
such, if an applicant could not conform a request to one 
or more of. the categories of available records, that person 
had no rights. News media organizations, and particularly 
the New York State Society of Newspaper Editors, believed 
that the bill that became the original law was deficient. 
However, the media was willing to accept the Law if it in
cluded a committee that guaranteed news media representa
tion. The news media representation on the Committee proved 
to be significant and effective, for the amendments to the 
Law, which were based upon Committee proposals, completely 
reversed its logic. Rather than providing access to spece
fied categories of records, the Law now is based upon a 
presumption of access and states that all records are 
available, except to the extent that records or portions 
thereof fall within one or more grounds for denial appear
ing in §87(2) (a) through (h). 
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As indicated in the third annual report, members of 
the news media are heavy users of the Freedom of Information 
Law and the services provided by the Committee. I like 
to think that the advice given by the Committee is often 
persuasive, and the use of the Law by the news media has in 
my view significantly enhanced its effectiveness. 

I would also like to point out that although the 
New York Law is similar in structure to the federal Act, 
the 1978 amendments were devised in an effort to avoid many 
of the apparent deficiencies in the federal Act. For 
instance, the New York Law contains a broad definition of 
"record" {see §86(4)]; the federal Act contains no such 
definition. Similarly, the exceptions to rights of access 
regarding urade secrets, records compiled for law enforce
ment purposes, and inter-agency and intra-agency materials 
are in my view clearer than their federal counterparts. 

Throughout its existence, t-he Committee has strenu
ously avoided partisan politics and the appearance of any 
political party favoritism. As such, I believe that this 
office has come to be trusted and relied upon by numerous 
"good government" groups, the public, the press, and perhaps.· 
most importantly, by government itself. As indicated in 
its annual report, the Committee receives a significant 
percentage of inquiries from representatives of state and 
local government. I do not feel that the Committee engages 
in an adversary relationship with government; on the con
trary, the primary functions of the Committee have become 
education and mediation. 

Lastly, you raised a question in relation to a law
suit in which your.organization is involved in the State of 
Illinois. In my view, if the same situation arose in New 
York, the records ih question, materials submitted to a 
city by a consulting firm, would likely be available. 

From my perspective, none of the grounds for denial 
would be applicable. Although it has been contended that· 
materials submitted by a consultant hired on a contractual 
basis by a municipality constitute "inter-agency or intra
agency materials", it has consistently been advised that a 
consultant or a consulting firm is not an "agency" as 
defined by §86(3) of the Law and that, therefore, the 
records could not be characterized as inter-agency or intra
agency materials. 
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Moreover, under the New York Freedom of Information 
Law, the definition of "record" makes· clear that any infor
mation "kept, held, filed, produced or reproduced by, with 
or for an agency ... u constitues a "record" subject to 
rights of access. Consequently, as soon as any city offi
cial "held" information produced by the consultant for the 
city, that information would fall within the scope of the 
Freedom of Information Law. 

As requested, enclosed are the advisory opinions 
that you cited. In addition, I have enclosed judicial 
determinations that deal with materials submitted to gov
ernment by a consultant or a consulting firm. In each 
instance, the materials were found to be available. 

" Also enclosed are copies of the Freedom of Information 
Law, regulations promulgated by the Committee that govern 
the procedural implementation of the Law, an explanatory 
pamphlet that you may find interesting and a "pocket card" 
that summarizes the Law. · 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

Robert J. Freeman 
Executive Director 
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James I. DePoint, Esq. 
Police Commissioner 
Village of Palmyra 
Palmyra, New York 14522 

The ensuing advisory opinion is based solely UI,?On the 
facts presented in your correspondence. 

Dear Commissioner DePoint: 

I have received your letter of July 20, which was 
forwarded to the Committee on Public Access to Records 
by the Department of Law. Please accept my apologies 
for the delay in response. 

You have requested advice regarding rights of 
access to records reflective of "voluntary breathalyzer 
results". During our conversation last week, you indi
cated that the official breathalyzer form ~ontains the 
test results· which have been the·· subject of several re
quests made under the Freedom of Information Law. You 
also noted that the contents of the form in question 
were not obtained subsequent to an arrest or other con
dition precedent set forth in §1194(1) of the Vehicle 
and Traffic Law. Specifically, the results of this 
chemical test were recorded after the subject of the 
test had voluntarily consented to the administration of 
the test. consequently, you expressed concern that the 
release of this breathalyzer test result may infringe 
the constitutional rights of the test subject. 

Although the Committee does not have jurisdiction 
to render an opinion in the area of constitutional rights, 
I would like to offer the following observations regard
ing rights of access to records of breathalyzer test re
sults. 
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First, §86{4) of the Freedom of Information Law 
defines "record" to include: 

11 
••• any information kept, held, 

filed, produced or reproduced by, 
with or for an agency or the state 
legislature, in any physical form 
whatsoever including, but not 
limited to, reports, statements, 
examinations, memoranda, opinions, 
folders, files, books, manuals, 
pamphlets, forms, papers, designs, 
drawings, maps, photos, letters, 
microfilms, computer tapes or 
discs, rules, regulations or codes.• 

Based upon the definition quoted above, I believe that 
the test results of the breathalyzer analysis constitutes 
a "record" subject to rights of access granted by the 
Freedom of Information Law. The fact that the test was 
not administered in conjunction with the Vehicle and 
Traffic Law is in my view of no moment. If the documentation 
exists, it would in my view constitute a "record!' subject 
to.the Law. 

Second, the Fr·eedom of Information Law is based 
upon a presumption of access. All r-ecords of an agency 
are available, except those records or portions thereof 
that fall within one or more grounds for denial enumer
ated in §87(2) (a) through (h). Although there are three 
grounds for denial that might be relevant to the records 
in question, I do not believe that any could justifiably 
be asserted to withhold the test results. 

The first ground for denial that might be appli
cable is §87 (2) {b), which states that an agency may withhold 
records when disclosure would result in "an unwarranted 
invasion of personal privacy". Under the circumstances, 
it is my contention that disclosure would result in a 
permissible rather than an unwarranted invasion of per
sonal privacy. In my view, the invasion of personal 
privacy is not a significant concern in this situation 
due to the fact that publicity surrounding the taking 
of the breathalyzer test has identified the subject of 
the test. Consequently, the release of the name of the 
subject would not result in any greater invasion of per
sonal privacy than has occurred to date. Further, in 
your correspondence and during our conversation you stressed 
that the subject of the test volu~tarily and without co
ercion agreed to the administration of the breathalyzer 
examination. 
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A second ground for denial that would be applicable 
is §87(2} (g}, which provides that an agency may withhold 
records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

iii. final agency policy or de
terminations ••• " 

It is important to note that the quoted provision contains 
what in effect is a double negative. While inter-agency 
and intra-agency materials may be withheld, portions of 
such materials consisting of statistical or factual data, 
instructions to staff that affect the public or final 
agency policy or determinations must be made availabl~. 

Ip. this instance, I believe that the records re
flective of the chemical test results could be 'considered 
"intra-agency" mate:t"ials. However, the test results would 
constitute "statistical or factual tabulations or data" 
that must be made available. Consequently, I do not be
live that §87(2) (g} could be cited as a basis for with-
holding. ~ 

The last ground for denial that might be applicable 
is §87(2) (e), which states that an agency may withhold 
records or portions thereof that: 

"are compiled for law enforcement pur
poses and which, if disclosed, would: 

i. interfere with law enforcement in
vestigations or judicial proceedings; 

11. deprive a person of a right to a 
fair trial or impartial adjudication; 

111. identify a.confidential source 
or disclose confidential information 
relating to a criminal investigation; 
or 

iv. reveal criminal investigative tech
niques or procedures, except routine 
techniques and procedures." 
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Since you have stated that no law enforcement investi
gations and/or judicial proceedings have been commenced, 
o:t are in the offing, none of the first three bases for 
withholding set forth ih §87(2) (e) are in my view applic
able. Further, the last basis for withholding in §87(2) 
(e) in my opinion indicates an intent on the part of the 
Legislature to make the records .in question acc.essible. 
To.reiterate the language of that provision, §87{2} (e) 
(iv) states that records compiled for law enforcement 
purposes may be withheld when disclosure would reveal 
"criminal investigative techniques or procedures, except 
routine techniques and procedures" (emphasis added} . · · The 
blood alcohol or 11 breathalyzer 11 test, as it is commonly 
known, is clearly a routine criminal ·investigative tech
nique or procedure. As such, I do not feel that §87(2} 
(e) could be cited to withhold the records at issue. 

In sum, if the records sought are in possession 
of a municipality, they are records of an "agency" sub
ject to the Freedom of Information Law in all respects. 
Further, based upon the factual circumstances that you 
presented, I do not believe that any of the grounds for 
denial could appropriately be asserted to withhold the 
reco:tds sought. 

I hope that ,I have been of some assistance. Should 
any further questions arise, pleas~ feel free to contact me. 

RJF:PPB: jm 

Sincerely, 
., 

ROBERT J. FREEMAN 
Executive Director 

, ., 
l

1
fl)1f ·; 

BY Pamela Petrie Baldasaro 
Assistant to the Executive 
Director 
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Louis T. Oster-
Truck & Refuse Equipment 

of Syractlse, Inc. 
207 E. Hiawatha Blvd. 
Syracuse, NY 13208 

The ensuin advisor o inion is ba.sed solel u on the facts 
presente inyour correspondence. 

Dear Mr. Oster: 

I have received your letter of August 7 in which you 
requested copies of vouchers submitted regarding a parti
cular contract and checks paid under the contract. 

Please be advised that the Committee on Public Access 
to Records is responsible for advising with respect to the 
New York Freedom of Information Law. It does not have 
possession of records generally, such as those in which 
you are interested, nor does it have the authority to com
pel an agency to provide access to records. 

Under the Freedom of In.formation Law and the regula
tions promulgated by the. Commit.tee, each agency is required 
to designate one or more records access officers · respc>n-
sible for ensuring compliance with the Law by his or her 
agency. Consequently, it issu<Jgested that you renew your 
request _and transmit it ta the records-access officer of · 
the a.gency that has possession of the records in which yott 
are interested. 

If I. recall our conversations accurately, I believe 
that the in.formation that you had been seeking some time 
ago was in possession of either the Off ice of. General S~r.;. 
vices or the Department of; Parks and ~ecreation. If the 
records in. question are related to those that were the 
subject of our discussions, I recommend that you forward 
your requests to the records access officer of the apt;>ro-
. pr ia te agency . 
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If you believe that the records are in possession 
of the Office of General Services, it is suggested that 
you direct your request to Earl Kent, Director·. of A.dtnini
stration, Tower Building, Empire State Plaza, Albany, New 
Yor.k .12242. If you feel that the records are in possession 
of the Department of Parks and Recreation, you:!' request 
should be directed to Linda Fisher, Communicatiol"l.s Officer, 
Agency Building #1, Empire State Plaza, Albany, New York 
12238. 

! regret that I cannot be of greater assistance •. 
Should any further questions arise, please feel free to· 
contact me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Ms Loretta Prisco 
Pa.rent~ Action Committee 

forli!dUcation 
Jl'.)we,thury Avenue 
Staten lsl,an(:l, NY 10301 _ 

August 12, 1981 

.Theen$µin2advisory Q.J2inion is l:>ased 
pres~n::ted .:J,.n your · correspondence. · 

Ms .. · lttJsco: 

, ___ As you are aw.;1re, :r have finally received your . _ . 
lett"er _of July 2J.. As. + explained to you in our telepb.qrie 
c:onv~+i:;atiop today, thls office did _not regei~¢ your ini~ 

. ~~a.1 scnnmunication, .·and your second :tetter' whic:h t§ 
elated Jul.y 15, reached us pn Ju.l,y. 27,. - Please accept my. 
·apqlo,g~es fq;r_the de).ay in/response. 

. . 

_ Yoµ liq.V'~ rais~d.~ series of issues r&9arging the 

. . ·.e···me.·.· .. P·· .... t····.·.· .• a· ..... t .... i.·.· 9.n ... ·.·. O.·.f ... · ... t.··· .. h. ¢.·.·.·.O.·· ... pe ..... n .. M .. -. e .. e···t·· in .. gs L •. a.·w ... · • .. ·by··· .·.Cp. mm ... · ... ·.u··.···.n •. · .. l..·.-.t_. y ol Board#31 on Staten Island. I will attempt. to 
with each of them in the. foilowing paragraphs. 
_ ... >•· _"·_,· .i. •-,•\·:: ·• ' , · · ·- .·--- .\ _, ·c,' . 

: · ..... Ypu indicated that the Board conducts two·. types 
of mi:etin.gs, which are ~nown as. !'discqi:;sion .meetiqgs '' . 
a~d ''regular flleetings". Apparently,. the so~called "dis,... 
cussi9I;1 meetings'' are held for the purpose of dis~ussioil 
onlyi apd no •agenda is published. with r~spect to those\ ..•. 
meetiti_9'~· . Fp.rther, c;lCCOl!ding to your letter, the Bqard.' s 
by-laws state that 11 0.fficial action of the Board must 
be ta.k~n at regular me.et in gs ... n You al~Q wrote .that. 

,,?;.c,,.illJie~~~i\f11!i···••-<i"'1t';"t.hE:l pt:lblio cannot addres,s,tlle• Board at dis;,,: 
meetings, but that time is allotted for the pub

•rais.e .questions at tne lfregular meetitjg$u ~ .. In .. • -
· regard, it is your view that tbe prqced.ure described 
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'' ••• is contrary to the spirit aI1cl in
tent of decentralization and th~0pen 
Meetings Law inasmuch 1) The public 
has no prior n.otification of the agen-:-
da .. for Discussion Meetings and. 2). the 
public has no opportunity at these 
Discussion Meetings to address t:.he 
Board on issues prior to the Board 
taking what they may consider to be 
•official actions'." 

With respect to your conte11tipns, it is important. 
to. point out that the Open Meetings Law confers a right 

·upon the public to ltobserve the perforIUanceof public 
qfficials and attend and listen to the deliberations and 
decisions that go into the making of publip policy" [see 
Opeµ Meetings Law, §95].. The Open Me~tings Law doe.s not.· 
grant a ri9'ht upon the public to speak or otherwise pa;i;ti
cipate at me.etings of public bodies. · Cons~quently, it. has 
GOllS~f3tently beell advised that a public body may but.nee<l 
not permit public participation at its meetings~ Howey~;;, 
if.a put>I,icbody chooses to permit public participatiol"i', 

· it; shQuld po so by means of reasonable rules that t;reat · 
membE:;rs qt the pµblic equally. 1\.s such, ,it is my view 
t.b'1t: the :faiture of the Board to permit pul:>1.ic partici~ 
patiqn at its disc.1:1ssion .· meetings does not constitute . 
a violation.of the Open Meetings Law. 

Further, with ::i:;espect to agendas, ther·e is. no law 
of.which Tam aware that.requires a publia.body to pre
par~<an agenda. prior to a meeting. Therefore, if no · ... · 
agendas arE:Lprepared with. :regard .to the discussion meet
ipgs, again, I do not b¢1.ieve that any p~ov:ision of law 
would be v:,ialated. . .. 

Nevertheless, if agendas for the d,iscussipnmeet,;. 
lnge. are prepared but are not distributed, there Illay be 
ailother vehicle by which you may gain access to: the agen
.das •. Here I direct your attention to the F,t:eedom of In
formation Law. That La~ states J,n brief that all records 
of an agency, such as a school district, are. available, 
except to the extent 1:hat records or portions thereof 
fal,T within one or more grounds for denial appearing in 
the Law [see attached, Freedom of Information Law, §87 
{2) (~) .th+ough (h)J •. Assuming that agep.das are prepared 

. fn advance· of trie discussion meeti'rtgs, they would in my 
view constitute records subject to· rights 9f acc:ess 
granted by the Freedom.of Information Law. Moreover, 
if the agendas merely consi_st o'f a factual listing of 
the general sul:>ject .matter to he considered at the dis
cussion meetings, .I bel.ieve that they would be available 
unc,:ler the Freedom of Information Law [see. §87.(ZJ (g) (ill. 
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Next, despite the distinction mad.e in the by-laws 
between .regular meetings and discussion meetings, I do 
not believe that there is any distinction between the 
two under the Open Meetings Law. In this regard, it, is 
noted that th~ state's highest court held in•I978 that 
so-called "work sessions" and similar gathering.s du,ring 
which there·is an intent only to discuss and no intent 
to .take action are "meetings" subject to the Open Meet
ings Law in all respects [see orange County Publications 
v •. council of the City of Newburgh, 60 AD 2d 409, aff'd 
45 NYS 2d947 (1978)]. As such, both the discussion 
meetings and the regular meetings fall within the require
ments of the Open Meetings Law. 

You noted that officials of the Board informed 
you that they contacted this office and that my advice 
was that the Board may "vote at a Discussion Meeting, 
ANNOUNCE: the vote at a Regular Meeting without taking 
a roll-call vote at said Regular Meeting and still have 
that vote be valid and considere<:1 an 'official action'" 
(emphasis yours). It is possible that I advised that 
since there is no legal distinction between a regular 
meeting and a disc:µssion meeting under the Open M~etings 
Law, there would .be no prohibition imposed upon the Board 
w;it:h respect to its_ capacity to conduct a vote or take. 
action at a discussion meeting. Nevertheless, if that 
advice was indeed given, it was. likely given wit.hout 
kp.ow.).edge of the by-law to which you made reference in 
your letter. If indeed the by-law J;:>rohibits the Board 
t'romtaking action at any gatheringother than .a regular· 
meeting, I do not believe that it can take adtion at a 
<;3.iscussion meeting and thereafter announce its vote. at 
a regular meeting. Although the deliberations of the 
Boai:d at discussion meetings might serve to coalesce the 
feelings of the Board regarding a particular issue, any 
official action must, according to the by-laws, be taken 
at a "regular meeting 11

• As such, I believe that official 
act.ions as well as roll-call votes must be taken during 
regular meetings of the Board. 

I would also like· to point out that the Freedom 
of Information Law .requires that each agency, including 
a board of education, maintain: 

"a :record. of the· final vote .of each 
member in every agency proceeding in 
which the member votes ..• " [see §87 
(3) (a.) J '. 
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As such, in every instance in which a vote is taken, a 
voting reco.rd must. be compiled which identifies each 
memb.er who voted and the manner in which that person 
voted. 

You have also raised questions concerning the 
subjects that may be considered during an executive 
session. . Specifically, you wrote th.at the 13oard con
ducts executive sessions .. when discussing a.nd hold;i.ng 
electi<'.:>nsJor Chairperson and officers, and when dis
cussing construction matters. 11 As you are aware, §100 (1) 
(a) through (hJ of the Open Me~tings Law spec.i.fies and 
limits the areas of discussion that may appropriately be 
considered during an. executive ses.ston. In my view, 
a di.scussion of the election of officers of the Board 
would not likely constitute a proper subjeqt for execu
tive session for no ground for executiv~>session could 
appropriately be cited. Without a greater,descri:etion 
ot the subjects involved in "construction f!latters ••, it 
is difficult to provide specific direction concerning 
the p:ropriety of holding an executive ses;siqn. . If you 
would provide greater specificity., perhaps I coq.ld pro-

. yide greater direction. . 

Lastly, you infe.rred that the Boc'lrd of Educatio.n 
votes during executtve sessions. In this regard,, pul:>lic 
bodies may. generally vote during a .. properly convened 
executive .session, except in situations in which thEf · 
vot.e concerns an appropriation of public monies. How
ev.ei::-, school boards must in my view vote in.,, public in 
all in.stances, except when a vote is takenpu.rsuant to 
§3020-a of the Education Law concerning tenure. 

Seotio:n 105(2) Of the Open Meetings La.w states 

"[A]ny provision of general, special 
or local law ••• less restrictive with 
respect to public access than this 
article shall not be deemed super
seded hereby." 

In this regard, §1708(3) of the Education Law, which 
pertain~ to regular meetings of school.·poat:ds, states 
th'~t: . 

'' [T)he meetings of all such boards 
'shall be open to the public but the 
said boardl? may hold executive.ses
sions,. at which sessions only·· the 
members of such boards or the p~r
sons invited shall be present.'' 
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While the provision quoted above does not state speci
fically that school boards must vote publicly, case law 
has held that: 

" ... an executive session of a board 
of education is available only for 
purposes of discussion and that all 
forma.1, official action of the board 
must be taken in general session 
open to the public" [Kursch et al v. 
Board of Education, Union Free School 
District #1, Town of North Hemestead, 
Nassau County, 7 AD 2d 922 (1959)]. 

Moreover, in a more recent decision construing subdivision 
(3) of §1708 of the Education Law, the Appellate Division 
invalidated action taken by a school board during an ex
ecutive session [United Teachers of Northport v. Northport 
Union Free School District, 50 AD 2d 897 (1975)]. Conse ... 
quen.tly, according to judicial interpretations of the 
Education Law, §1708(3), school boards may take action 
onJy during meetings open to the public. 

Since §1708(3) of the Education Law is "less re
strictive with respect to public access" than the Open 
Meetings Law, its effect is preserved. Therefore, in 
my view, school boards can act only during an open meet
ing. 

In view of the foregoing, a school bbard may delib
erate in executive session in accordance with Sl00(l) of 
the Open Meetings Law, but it may not in my opinion vote 
during an executive session, except when the vote per
tains to a tenure proceeding. 

I hope that I have been of some assistance. Should 
any further questions arise, please frel free to contact me. 

RJF:jm 

En.c. 

cc: School Board 

Sincerely, 

fi ~~ il. ~f . . . 
[ '\.i 

Robert J. 
Executive 

Freeman 
Director 
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Joseph M. Rosenthal 
Commander, U.S. Naval Reserve 
Judge Advocate General Corps 
Department.of the Navy 

August 12, 1981 

Navy Recrujt~ng District New York 
1975 Hempstead Turnpike 
East Meadow, New York 11554 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Commander Rosenthal: 

As you are aware, I have received your letter of 
July 23. Please accept my apologies for the delay in re
sponse. 

According to your letter, since the advent of the 
concept of an All Volunteer Force, it has become increas
ingly important that the Armed Services seek out qualified 
graduating high school seniors for recruitment. Consequently, 
you have requested an opinion regarding the availability of 
lists of high school seniors and their addresses from 
schools within and outside of the City of New York. 

It is noted at the outset that the issue in ~y view 
must be determined not on the basis of the New York Freedom 
of Information Law, but rather pursu~nt to the provisions 
of the federal Family Educational Rights and Privacy Act 
(20 use §1232g), which is commonly known as the Buckley 
Amendment. 

Further, I would like to emphasize that the issue 
has arisen in the past and that I have discussed it on 
several occasions with representatives of the United states 
Department of Education, which is responsible for admini
stering and advising with respect to the Buckley Amendment. 
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In brief, the Buckley Amendment is applicable to any 
educational agency or institution that receives funding 
directly or indirectly through a program administered by 
the United States Department of Education. As such, vir
tually all public educational agencies or institutions in 
the nation, as well as many private institutions of higher 
education, are subject to the provisions of the Act. · Fur
ther, the Buckley Amendment states that "education records" 
identifiable to a particular student or students are con
fidential to all but the parents of students under the age 
of eighteen years and that only the parents may waive 
confidenti.al:ity. 

Bowever, there are provisions concerning what is 
known as "directory information". The phrase "directory 
information" is defined in §99.2 of the regulations prom
ulgated by the then United States Department of Health, 
Education and Welfare to include the following informa-
tion relating to a student: · 

" .•• the student's name, address, tele
phone number, date and place of birth, 
major field of study, participation in 
o~ficially recognized activities and 
sports, weight and height of members 
of athletic teams, dates of attendance, 
degrees and awards received, the most 
recent previous educational agency or 
institution attended by the student, 
and other similar information". 

While "directory information" may be disclosed by an 
educational agency or institution subject to the provisions 
of the Buckley Amendment, such an agency or institution may 
do so only after having followed procedures specified in 
the regulations cited earlier. Specifically, §99.37 of 
the regulations, entitled "conditions for disclosure of 
directory information", states that: 

"(a) An educational agency or institu
tion may disclose personally identifiable 
information from the education records 
of a student who is in attendance at 
the institution or agency if that infor
mation has been designated as directory 
information (as def:i.ned in §99.3) under 
paragraph (c) of this section • 
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(b) An educational agency or institu
tion may disclose directory information 
from the education records of an indi
vidual who is no longer in attendance at 
the agency or institution without follow
ing the procedures under paragraph (c) 
of this section. 

(c) An educational agency or institu
tion which wishes to designate directory 
information shall give public notice of 

, the following: 

(1) The categories of personally iden
tifiable information which the institution 
has designated as directory information; 

(2) The right of the parent of the 
student or the eligible student to refuse 
to permit the designation of any or all 
of the categories of personally identi
fiable information with respect to that 
student as directory information; and 

(3) The period of time within which 
the parent of the student or the eligi
ble student must inform the agency or 
institution in writing that such per
sonally identifiable information is not 
to be designated as directory information 
with respect to that student". 

Based upon discussions with officials of the U.S. Department 
of Education as well as a review of the Act and the regu
lations, an education agency or institution subject to the 
Act cannot in my view disclose directory information unless 
and until it has met the conditions for disclosure of 
directory information prescribed in §99.37 of the regula
tions. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

Sincerely, 

~t-!f.fAt.~ 
Robert J. Freeman 
Executive Director 
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August 13, 1981 

Mr. David such 

Dear Mr. Such: 

I have received your letter of July 30. 

You have requested an advisory opinion regarding 
rights of access under the Freedom of Information Law to a 
petition presented to the Watervliet Zoning Board of Appeals 
during an open meeting of that body. It is your contention 
that the application under consideration by the Board on 
July 16 was denied on the basis of the petition· presented 
during that meeting. After requesting a copy of the peti
tion from the City Clerk, you were advised that the material 
would not be available on the basis that its release would 
constitute an unwarranted i nvasion of personal privacy under 
the Freedom of Information Law. You have requested an ad
visory opinion regarding the denial of access to the peti
tion. 

I would like to offer the following comments 1n 
regard to your i nquiry. 

First, the Freedom of Information Law is based upon 
a presumption of access. Stated differently, all records 
of an agency are available, except those records or por
tions thereof that fall within one or more grounds for 
denial listed in §87(2) (a) through (h) of the Law. 

Second, §87(2) (b) of the Law, which is relevant to 
your inquiry, provides that an agency may withhold records 
or portions thereof which if disclosed would constitute 
"an unwarranted invasion of personal privacy ••• " The 
cited provision makes reference to §89, which in subdivision 
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(2) (b) lists examples of unwarranted invasions of personal 
privacy. It is noted that the examples are in my opinion 
merely illustrative and represent but five among conceivable 
dozens of unwarranted invasions of personal privacy. 

In order to more accurately determine the factual 
situation that occurred during the Zoning Board of Appeal 
meeting on July 16, I have spoken with an attorney for the 
City, Thomas Breslin. He indicated that during the meeting 
in question, a petition co~taining the signatures of approx
imately 60 residents of the City of Watervliet was presented 
to the Zoning Board of Appeals. Additionally, Mr. Breslin 
informed me that a record has been maintained which listed 
the persons who spoke during the meeting after identifying 
themselves by name and address. Apparently, five of the 
seven individuals who spoke at the meeting signed the peti
tion in which you are interested. 

Third, as noted earlier, it is emphasized that the 
Freedom of Information Law permits an agency, such as the 
City of Watervliet, to withhold "records or portions there
of" falling within one or more of the grounds for denial. 
Based upon that language, it is clear that the Legislature 
envisioned situations in which a single record might be 
both accessible and deniable in part. It is also clear 
that an agency in possession of records has the respon
sibility of reviewing records sought in their entirety to 
determine which portions, if any, might justifiably be 
withheld. Under the circumstances described, it is my view 
that the names of any individuals on the petition who spoke 
at the July 16 meeting should be made available to you 
under the Freedom of Information Law. In §89(3) (c) (ii), 
disclosure does not constitute an unwarranted invasion of 
personal privacy "when the person to whom a record p~rtains 
consents in writing to the disclosure". In my view,'when a 
person chooses to identify himself or herself by name and 
address and then proceeds to speak at an open meeting, 
that action essentially constitutes consent to disclosure. 
Under such circumstances, it would appear that the invasion 
of personal privacy by the release of the name and address 
of a speaker whose name is also contained on the petition 
would constitute a permissible rather than an unwarranted 
invasion of personal privacy. Stated differently, you 
should be able to inspect and copy those names and addres
ses on the petition of any individuals who chose to speak 
at the July 16 meeting. 
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With respect to the remainder of the petition, which 
identifies persons who signed the petition but chose not 
to address those in attandance at the meeting, I believe a 
more substantial argument can be made concerning privacy. 
While it might be contended that the signature of a peti
tion submitted to a public body constitutes a waiver of 
one's privacy, it is also possible that those who signed 
the petition may have had no intention to have their iden
tities disclosed. P.articularly in the case of an issue 
that is controversial and perhaps emotional, one might 
contend that the disclosure of the names of those who signed 
the petition could result in an unwarranted invasion of 
personal privacy due to the possibility of personal hard
ship that could arise by means of disclosure. 

When dealing with the subject of personal privacy, 
attempts to balance interests and subjective judgments must 
often of necessity be made. When viewing a single record, 
one reasonable individual might contend that disclosure 
would be innocuous and, therefore, result in a permissible 
invasion of personal privacy. ·Nevertheless, an equally 
reasonable person might view the same record and contend 
that disclosure would be offensive, thereby resulting in 
an unwarranted invasion of personal privacy. · 

In sum, I believe that it would be inappropriate to 
inject a judgment regarding the privacy of the individuals 
who signed the petition, but who did not speak at the 
meeting. By so doing, I would be expressing my personal 
sentiments, which might differ from those of other reason
able people. Consequently, it would appear that only a 
court could render a determination regarding the issue of 
privacy of the individuals in question in this case. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

PPB:RJF:ss 

cc: Pauls. Murphy 
Thomas Breslin 

BY: 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

(I) ✓-~14-f-~//fi ' 
\ ... .:2J1!l!f~_iJ:(4U . ,r/££dM4fl--·
Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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John J. Sheehan 
Adjusters, I nc. 
P.O. Box 6 0 4 
Binghamton, NY 13902 

The ensuin~visory opinion is based solely upon the fac t s 
presented in your correspondence. 

Dear Mr. Sheehan: 

As 
July 22. 
August 7. 
response. 

you are aware, I have received your letter of 
In addition, I recently received your lette r of 
Please accept my apologies for the delay in 

Your initial inqui ry dealt with a request directed 
to ~he Sheriff of Chemung County, who in turn referred the 
matter to Louis Mustico, the County Attorney. At the time 
of your correspondence, Mr. Mustico had not responded. 
However, s i nce July 22, I have received a copy of a letter 
sent to you by Mr. Mustico indicating that the records in 
which you are intereste d were transmitted to the Office of 
the District Attorney. Consequently, it appears that 
neither Mr. Mustico nor the Sheri ff has possession of the 
records in question. It is suggested that you direct a 
new request to the agency that does have possession -0f 
the records, the office of the District Attorney. If 
you believe that, after having directed a request to the 
District Attorney, the response is inappropriate, I 
would be pleased to provide advice a t that time. 

Your second letter concerns a request to the Windsor 
Fire Department made on June 24. As of August 7, you had 
not received a response. 
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In this regard, I would like to offer the following 
observations. 

First, I believe that the Fire Department was re
quired to respond to your request long ago. With respect 
to the time limits for response to requests, §89(3) of the 
Freedom of Information Law and §1401.5 of the Committee's 
regulations provide that an agency must respond to a re
quest within five business days of the receipt of a request. 
The response can take one of three forms. It can grant 
access, deny access, and if so, the denial should be in 
Writing stating the reasons, or the receipt of a request 
may be acknowledged in writing if more than five days is 
necessary to review or locate the records and determine 
rights of access. When the receipt of the request is 
acknowledged within five business days, the agency has ten 
additional days to grant or deny access. Further, if no 
response is given within five business days of receipt of 
a request or within ten days of the acknowledgment of the 
receipt of a request, the request is considered "construc
tively" denied [see regulations, §1401. 7 (b)]. 

In my view, a failure to respond within the designa
ted time limits results in a denial of access that may be 
appealed to the head of the agency or whomever is designa
ted to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89 (4) (a)]. 

Further, it was held recently that when an appeal 
is made but a determination is not rendered within seven 
business days of the receipt of the appeal as required 
under §89 (4) (a) of the Freedom of Information Law, the 
appellant has exhausted his or her administrative remedies 
and may initiate a challenge to a constructive denial of 
access under Article 78 of the Civil Practice Law and 
Rules [Floyd v. McGuire, 437 NYS 2d 886 (1981)]. 

Second, the Freedom of Information Law is based upon 
a presumption of access. Stated differently, all records 
of an agency, such as the Fire Department, are available, 
except to the extent that one or more of the grounds for 
denial appearing in §87(2) (a) through (h) of the Freedom 
of Information Law may appropriately be asserted. 



C 

(_ 

John J. Sheehan 
August 13, 1981 
Page -3-

Third, although I am not familiar with the specific 
contents of the report in which you are interested, I would 
like to point out that it was held under the original 
Freedom of Information Law that a chief 1 s report is acces
sible [see Matter of Dwyer, 378 NYS 2d 894 (1975). As 
such, it would appear that the report is available, unless 
disclosure would interfere with an investigation or other
wise fall within the exceptions to rights of access appear
ing in the Freedom of Information Law. 

And fourth, I would like to point out that the Court 
of Appeals, the state's highest court, held in Westchester
Rockland Newspapers v. Kimball (50 NY 2d 575 (1980)] that 
volunteer fire companies are subject to the Freedom of 
Information Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: M. Bates Davidson 

Sincerely, 

~ 5 .f !",---------
Robert J. Freeman 
Executive Director 

chief, Windsor Fire Department 
Louis Mustico 
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Josephine Kent 
Assessor 
Town of Deerpark 
Drawer A 
Huguenot, NY 12744 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Kent: 

As you are aware, I have received your letter of 
July 24. Please accept my apologies for the delay in 
response. 

Your inquiry concerns a form 
sion of Equalization and Assessment 
§574 of the Real Property Tax Law. 
states in relevant part that: 

developed by the Divi
in conjunction with 
The cited provision 

"[F]orms or reports filed pursuant to 
this section or section three hundred 
thirty-three of the real property law 
shall not be made available for public 
inspection or copying except for pur
poses of administrative or judicial 
review of assessments in accordance 
with rules promulgated by the state 
board". 

The question that you have raised concerns the meaning of 
the term "administrative". 

I am familiar with §574 of the Real Property Tax 
Law, for numerous questions have arisen regarding its scope. 
Although I am unsure of the reason for its enactment, I 
believe that the term "administrative" is intended to per
tain to an administrative review of an assessment. For 
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instance, if an individual is notified that his or her 
real property assessment has been increased, that person 
has the capacity to file a grievance. In my view, a 
grievance proceeding, which may or may not be followed by 
judicial review, is administrative in nature. Further, I 
do not believe that one can initiate a certiorari proceed
ing unless he or she has exhausted his or her administra
tive remedies by completing the grievance procedure. 
Consequently, if an individual seeks a form in conjunction 
with a grievance, I believe the form would be sought for 
the "administrative •.. review" of an assessment and that 
the prohibition regarding disclosure would not apply. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Ms. Smith 
c/o Kipata 
Room 1414 
1051 Broadway 
New York, NY 10036 

August 14, 1981 

The em:;uing '"advisory opinion is b.ased solely upon the facts 
presented in your correspondence. 

Dear Ms. Smith: 

As you are aware, I have received your recent letter. 
Please accept my apologies for the delay in response. 

According to your letter, you are attempting to 
obtain your deceased grandfather '.s social security number 
in order to complete personal family records. However, 
you have been unable to locate a death certificate and you 
do not know where your grandfather died. ·, 

I would like to offer the following suggestions with 
respect to your inquiry. 

First, if your gr~ndfather died in New York, there 
are two possible sources of his death certificate. With 
respect to persons who die in New York City, death certi~ 
ficates and related documents are maintained by the New 
York City Health Department, which is located at 125 Worth 
Street in Manhattan. If you would like to obtain infor
mation by telephone, you can reach the appropriate office 
by calling 24 7..;o 130. 

If your grandfather died anywhere.inNeWYork State 
outside of Net·r York City, the source of death certificates 
is the Bureau of Vital Records at the New York State Health 
Department. .That off ice maintains possession of all death 
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certificates regarding persons who died in New York outside 
of New York City. If you would like to write to that 
office, it is suggested that you transmit a letter to the 
following address: 

Bureau of Vital Records 
New York State Health Department 
Tower Building 
Empire State Plaza 
Albany, New York 12237 

If you would like to contact the office by phone, it can be 
reached at (518)474-3038. 

Ass'Cl.ming that your grandfather died outside of New 
York, in all honesty, I could not give specific advice, for 
the laws of the fifty states vary :regarding access to death 
records. 

With respect to the social security number, it is 
noted that social security is administered by the federal 
government. In this regard, the committee on Public Access 
to Records is responsible for advising with respect to the 
New York Freedom of Information Law. Since social security 
is a federal responsibility,.this office would have no 
jurisdiction with respect to the subject matter • 

. Nevertheless, I would like to offer the following 
two suggestions. First, it might be worthwhile to contact 
the Social Security Administration office in New York City. 
That office can be reached at 412-3232. Second, the federal 
government maintains a series of 11 :E'ederal Information 
Centers" which offer advice and information that may help 
you to locate your grandfatheris social security number. 
The nearest Federal. Information Center to you is in the 

·Federal Building at 26 Federal Plaza in Manhattan. You can 
telephone that office at 264-'-4464. Perhaps an employee of 
the Federal Information Center can assist you in locating 
the source of your grandfather's social security number. 

! 
! 
I 

I 

! 
' ! 

. i 
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I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Sincerely, 

~.~ 
Robert J. Freeman 
Executive Director 
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s. Zoe Cornwa.tl 
Field Representative 
Human Rights Commission 
419 West Onondaga Street 
Syracuse, NY 13202 

The. ensuing ... advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Cornwall: 

As you are aware, I have received your letter of 
July 28. Please accept my apologies for the delay in 
response. 

You have requested an advisory opinion under the 
Freedom of Information Law concerning a policy adopted by 
the Syracuse School District under which the District 
generally prohibits former employees from gaining access 
to their employment records, unless a court order so pre
scribes. You indicated further that the records access 
officer of the District informed you of the policy without 
stating any ground for denial appearing in the Freedom of 
lnformation Law. 

In my opinion~ the policy to which you tnade refer
ence is unduly restrictive and fails to comply with the 
Freedom of Information Law for the following reasons. 

First, it is emphasized that the Freedom of Infor.,.. 
mation Law is based upon a presumption of access. Stated 
differently, all records of an agency, such as a school 
district, are available, except to the extent that records 
or. portions thereof fall within one or more grounds for 
denial appearing in §87(2) (a) through (h) of the Law. 

Second, §86(4) of the Law defines "record" broadly 
to include: 

" .•• any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, 
in any physical form whatsoever ••• 11 
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Consequently, even if records pertain to former employees, 
they nonetheless fall within the scope of rights of access 
granted by the Law. 

Third, the fact that an individual may no longer be 
employed by the District is in my view irrelevant in terms 
of that person's rights of access. The Committee has long 
advised and the courts have upheld the principle that 
accessible records must be made equally available !Ito any 
person, without regard to status or interest" (see Bu:rke 
V. Yudelson, 368 NYS 2d 779, affirmed 51 AD. 2d 673, .· ~78 NYS 
2d 165}. Consequently, when.an agency receives a request 
under the Freedom of Information Law, the only question 
that should arise involves the extent, if any, to which the 
records sou9ht fall within one or more of the grounds for 
denial. 

Fourth, in terms of rights of access, it would appear 
that two of the grounds for denial.might be relevant to a 
request by a former employee for records pertaining to him 
or her. 

The first potentially relevant grouhd is §87{2} (b), 
which states that an agency may withhold records or por
tions thereof when .disclosure wouid result in "an unwarranted 
invasion of personal privacy". In some instances, it.is 
possible that employment records. might identify individuals 
other than the specific subject of the records. In those 
instances, if disclosure would result in an unwarranted 
invasion of personal privacy, the names or identifying de
tails of the other persons could be deleted. !tis also 

·important to point out that §89(2) (c) (iii) states that: 

"[U]nless otherwise provided by this 
article, disclosure shall not be con-
strued to constitute an unwarranted 
invasion of personal privacy pursuant 
to paragraphs (a} and (b) of this 
subdivision: 

ii. when the person to whom a record 
pertains consents in writing to dis-

.closure ••• " 

Therefore, if a person requests records pertaining to him
self or herself, disclosure would not constitute an un
warranted invasion Of personal privacy. Further, the 
records must be made available, unless a different ground 
for denial is applicable. · 

.. 
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Barring unusual circumstances, the only other ground 
for denial that would likely be appropriate is §87(2) {g), 
which states that an agency may withhold records that: 

" ... are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determin
ations ... " ,. 

It is noted that the language quoted above contains what in 
effect is a double negative. While inter-agency or intra
agency materials may be withheld, P.Ortions of such materials 
consisting of statistical or factual information, instruc
tions to staff that affect the public, or final agency 
policies or determinations must be made available. The 
records that may be withheld under §87(2) (g) would involve 
those containing advice, suggestion, or impression, for 
example. However, to reiterate, those aspects of inter
agency or intra-agency materials containing statistical or 
factual information, instructions to staff that affect the 
public, or final agency policies or determinations must be 
made available. 

Lastly, when responding to a request, a blanket ground 
for denial without more would not in my view constitute an 
adequate basis for withholding. In this regard, I direct 
your. attention to the regulations promulgated by the Commit
tee, which govern the procedural aspects of the Freedom of 
Information Law and have the force and effect of law. 
Specifically, §1401.2(b) (3) (ii) requires that the records 
access officer in the case of denial "explain in writing 
the reasons therefor". When an applicant appeals a denial, 
the appeals person or body must "fully explain in writing ••. 
the reasons for further denial .•. " 

Enclosed for your consideration are copies of the 
Freedom of Information Law, the Committee's procedural 
regulations and an explanatory pamphlet that may be useful 
to you. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Schoo~ District 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Richard Akbar Salahuddin 
#76Al400 
Box 149 
Attica Correctional Facility 
Attica, New York 14011 

August 17, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Salahuddin~ 

I have received your letter of August 11 in which you 
requested copies of records indicating the legislative in
tent or practice commentary regarding each section of the 
Freedom of Information Law. 

As you may be aware, the Freedom of Information.Law 
was passed initially in 1974. However, due to·its defi
ciencies, the Committee recommended a series of changes in 
the Law that were .enacted in 1977. The amendments to the 
Freedom of Information Law, which completely altered its 
provisions, became effective on January 1, 1978. 

The bill that became the current Freedom Of Informa
tion Law was not debated in either house of the Legislature. 
Moreover, there are no legislative reports or studies of 
which r .am aware concerning the amendments. It is also 
noted that the Committee under the original Law was not 
required to submit an annual report, as j,t is required to 
do under existing law. As such, there ar~ no specific 
reports of this Committee pertaining to the intent of the 
current Freedom of Information Law. 

Further, I know of no specific commentaries that have 
been written with respect to the intent of the Law. 

The one document that may be of some utility to you 
is a memorandum drafted by the Committee entitled "Problems 
and Solutions!!. That memorandum was circulated to all units 
of government in the s.tate after the passage of the amend
ments to the Freedom of Information Law, but prior to its 

.,. 
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effective date. The memorandum makes reference to the 
original Freedom of Information Law as "the existing law". 
The provisions of the current law are referred to as the 
"amendment". Perhaps that memorandum will provide an indi
cation of the intent behind the amendments to the Law passed 
in 1977. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Honorable Hugh T. Farley 
Member of the Senate 
Room 903 
Legislative Office Building 
Albany, New York 12247 

August 17, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Senator Farley: 

As you are aware, I have received your recent letter 
concerning a list of five hundred parcels of real property 
that has been denied by the Division of Equalization and 
Assessment in response to requests made under the Freedom 
of Information Law by two of your constituents. Having 
contacted your office to obtain a clarification regarding 
your inquiry, as requested, it will be treated as a request 
for an advisory opinion. 

I am familiar with the situation, for one of the 
constituents, Mr. Elmer Gayder, and another legislator 
have contacted this office with respect to the controversy. 
In addition, in accordance with the provisions of §89(4) (a) 
of the Freedom of Information Law, the appeals officer for 
the Division of Equalization and Assessment, William J. 
Ryan, has transmitted to the Committee copies of Mr. Gayder's 
appeal and the determination thereon which affirmed the 
denial of access by the Division's records access officer. 

Mr. Ryan denied access on the basis of three provi
sions of law. Although I appreciate the Division's position 
with respect to the possible effects of disclosing the 
records in question, it is in my view doubtful that the 
records may justifiably be withheld under the Freedom of 
Information Law. 
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The first basis for denial offered by Mr. Ryan is 
§1200 of the Real Property Tax Law. The cited provision 
states that: 

"[A]t least once in every five years 
the state board shall, as part of its 
procedure for establishing state 
equalization rates pursuant to this 
article, sample the ratio of assess
ments to market values for each major 
type of taxable real property as of 
the same date or period of time in all 
cities, towns and villages. Upon 
completion of each state-wide study, 
the results thereof shall be filed in 
the office of the state board as a 
public record". 

The last sentence of the provision quoted above indicates 
that the results of a study completed for the purpose of 
establishing equalization rates or market values shall be 
filed in the Office of the State Board of Equalization and 
Assessment "as a public record". In this regard, it might 
be argued that only a completed study is available and 
that the records developed or used in the process of pre
paring the study are, by implication, deniable. However, 
I would disagree with such a construction. 

The Freedom of Information Law is based upon a pre
sumption of access. Stated differently, all records of an 
agency, such as the Division, are available, except to the 
extent that records or portions thereof fall within one or 
more of the grounds for denial appearing in §87(2) (g) 
through (h) of the Law. 

In conjunction with §1200, the only ground for denial 
that I can envision as applicable is §87(2) (a), which 
states that an agency may withhold records that "are 
specifically exempted from disclosure by state or federal 
statute ... " Section 1200 of the Real Property Tax Law 
does not specifically exempt from disclosure any records; 
with respect to rights of access, it merely states that 
the results of studies shall be public records. Conse
quently, although the only reference to access to records 
in §1200 pertains to the results of completed study, I do 
not believe that it can be inferred that other records used 
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or created in the development of a study could be charac
terized as exempted from disclosure by statute. There
fore, I do not believe that §1200 of the Real Property Tax 
Law provides a basis for denial upon which the Division can 
rely. 

The second ground for denial offered by Mr. Ryan is 
§87(2) (g) of the Freedom of Information Law, for Mr. Ryan 
characterized the record sought as "intra-agency material 
which is not a statistical or factual tabulation or data, 
instructions to staff that affect the public, or final 
agency policy or determination ••• " With due respect to 
Mr. Ryan, I disagree with his conclusion. Section 87(2) (g) 
states that an agency may withhold records that: 

" .•• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabula~ 
tions or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determina
tions •.. " 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policy or determinations must be made available. 

Under the circumstances, it would appear that a list 
of five hundred parcels of real property, whether randomly 
selected or otherwise, constitutes factual information that 
is available. From my perspective, a list that identifies 
particular parcels of real property is not advisory or 
deliberative in nature, nor would it reflect anything akin 
to the thought processes of agency officials. On the 
contrary, such a list could in my view be characterized 
only as factual information, and therefore would be avail
able under §87 (2) {g) (i). 
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The third ground for denial offered by Mr. Ryan is 
based upon provisions in the Freedom of Information Law that 
enable an agency to withhold records or portions thereof 
when disclosure would result in "an unwarranted invasion of 
personal privacy11 [see Freedom of Information Law, §§87(2) (b) 
and 89(2) (b)]. The standard regarding the protection of 
personal privacy in the Freedom of Information Law is flex
ible and, of necessity, subjective judgments must often be 
made regarding privacy. However, it is clear that if 
there can be "unwarranted" invasions of personal privacy, 
there must also be "permissible" invasions of personal 
privacy. Therefore, not every record that identifies an 
individual may justifiably be withheld. Moreover, while 
one reasonable person might view a record containing personal 
information and contend that disclosure would be innocuous, 
thereby resulting in a permissible invasion of privacy, an 
equally reasonable person might view the same record and 
contend that disclosure would be offensive and therefore 
result in an unwarranted invasion of personal.privacy. 

Nevertheless, assessment rolls and the records used 
in their development have long been available. As stated 
recently in Szikszay v. Buelow [436 NYS 3d 558 (1981)]: 

"[E]ven prior to the enactment of the 
Freedom of Information Law, and under 
its predecessor, Public Officers Law 
§66, repealed L.1974, c. 478, assess
ment rolls and related records were 
treated as public records, open to 
public inspection and copying (Sanchez 
v. Papontas, 32 A.D.2d 948, 303 N.Y.S. 
2d 711; Sears Roebuck & Co. v. Hoyt, 
202 Misc. 43, 107 N.Y.S.2d 756; Ops. 
State Comptroller 67-672)". 

Moreover, in Szikszay, supra, it was found that disclosure 
of assessment rolls contained in computer tape format would 
not if disclosed result in an unwarranted invasion of per
sonal privacy, for the same information had long been 
available in the form of the traditional assessment book. 

In this situation, it appears that the names and 
addresses relative to the five hundred parcels selected 
at random may be found in an assessment roll, which, again, 
has long been available. 
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It is also noted that §89(2) (b) of the Freedom of 
Information Law lists five examples of unwarranted invasions 
of personal privacy. However, it is in my opinion doubtful 
that any of the five examples would be applicable. For 
instance, §89(2) (b) (iii) states that an unwarranted invasion 
of personal privacy includes: 

" ... sale or release of lists of names 
and addresses if such lists would be 
used for commercial or fund-raising 
purposes ... " 

It does not appear that the list in question would be used 
for a commercial or fund-raising purpose. Similarly, 
§89(2) (b) (iv) states that an unwarranted invasion of 
personal privacy includes: 

" ... disclosure of information of a 
personal nature when disclosure would 
result in economic or personal hard
ship to the subject party and such 
information is not relevant to the 
work of the agency requesting or 
maintaining it ... " 

Mr. Ryan suggested that the release of the list "could 
subject the owners of these parcels to harrassment or 
annoyance by special interest groups". Although such an 
eventuality could occur, it is unknown at this juncture 
whether disclosure would indeed result in harassment. 
Moreover, in conjunction with the specific language of 
§ 89 ( 2) (b) (iv) , it is clear that the information is "rele
vant to the work of the agency requesting or maintaining 
it". As such, one of the conditions precedent to nondis
closure i.e., that a record is not relevant to the work of 
the agency, could not be met. 

In view of the foregoing, it does not appear that 
any of the examples of unwarranted invasions of personal 
privacy appearing in §89(2) (b) of the Freedom of Information 
Law could appropriately be cited to withhold the information 
sought. 

In sum, while I am sympathetic to the point of view 
of the Division of Equalization and Assessment, I do not 
believe that there are any grounds for denial in the 
Freedom of Information Law that could justifiably be cited 
to withhold the records sought. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

PPB:RJF:ss 

cc: Stephen Harrison 
Elmer Gayder 
William Ryan 

BY: 

Sincerely, 

ROBERT J' • FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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The -_ ensuin$ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Devine: 

As you are aware, I have received your letter1 of 
July 24. I apologize for the delay in response. 

According to your letter, you have encountered 
difficulty in determining the custodian of particular 
records maintained by the Department of Correctional 
Services and required to be forwarded to the Commission 
of Correction on a monthly basis in accordance with §853 
of the Correction Law. Specifically, you made a request 
under the Freedom of Information Law for approximately J9 
monthly reports. The records access officer for the 
Department of Correctional Services, Donald w. Maloney, 
initially advised you that §5.20 of the Department's 
regulations (see attached) requires you to direct a requeat 
to your "facility superintendent or his designee". Having 
spoken with your senior counselor, you were advised that 
the monthly reports in question could only be obtained 
from- the central office of the Department of Correctional 
Services. However, despite informing Mr. Maloney of the 
new information obtained from your senior counselor, you 
have not received any further communication. 

I would like to offer the following observations 
in regard to your request for assistance. 

First, Mr. Maloney is correct in stating that §5.20 
requires an inm.ateto initiate a request through the facility 
superintendent or his designee. However, if your senior 
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counselor has been designated to act for the facility super
intendent, it would appear that you have complied with the 
regulation. 

Second, since you have·not heard from Mr. Maloney 
since redirecting your request to his office, you could 
consider three alternative courses of action to obtain the 
monthly reports you are seeking. 

One option would be to appeal what you believe has 
been a "constructive" denial by Mr. Maloney in regard to 
your second request. Section 5.45 of the regulations sets 
forth the address of the person to whom you should direct 
an appeal •. rn addition to using the sample appeal letter 
on page 8 o,f the Committee's pamphlet, you should consider 
including a chronology of your correspondence and conver
sations leading to the appeal. 

A second option would involve requesting assistance 
from your senior counselor, who might be able to verify 
with Mr. Maloney that the "central office" of the Department 
of Correctional Services is the location where the records 
you are seeking are maintained. 

A third possible course of action would involve 
directing a request for the same records to the Commission 
of Correction, which apparently receives the reports on a 
monthly basis. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

BY: 

PPB:RJF:ss 

Enclosure 

cc: Donald Maloney 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

f,1 
If, lt"~h?' ~ (-

P ame 1 a Petrie Baldasaro 
Assistant to the Executive 

Director 
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August 17, 1981 

The ensuing advisory op1.n1on is based solely upon the facts 
presented in your.correspondence. 

Dear Assemblyman Harris: 

I have received your letter of August 11 and appre
ciate your interest in the Freedom of Information Law. 

You have asked for a review of a situatioh in which 
Mr. Elmer Gayder of Amsterdam has unsuccessfully requested 
a list of some five hundred parcels of real property in 
Montgomery County that will be used by the Divisioh of 
Equalization and Assessment for a market value study. 

I am familiar with the situation, for Mr. Gayder and 
another legislator have contacted this office with respect 
to the controversy. In addition, in accordance with the 
pro~isions of §89(4) (a) of the Freedom of Information Law, 
the appeals officer for the Division of Equalization and 
Assessment, William J. Ryan, has transmitted to the Commit
tee copies of Mr. Gayder's appeal and the determination 
thereon which affirmed the denial of access by the Divi
sion's records access officer. 

Mr. Ryan denied access on the basis of three provi
sions of law. Although I appreciate the Division's position 
with respect to the possible effects of disclosing the 
records in question, it is in my view doubtful that the 
records may justifiably be withheld under the Freedom of 
Information Law. 
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The first basis for denial offered by Mr. Ryan is 
§1200 of the Real Property Tax Law. The cited provision 
states that:· 

"[AJt least once iri every five years 
the state board shall, as part of its 
procedure for establishing state 
equalization rates pursuant to this 
article, sample the ratio of assess
ments to market values for each major 
type of taxable real property as of 
the same date or period of time in all 
cities, towns and villages. Upon 
completion of each state-wide study, 
"the results thereof shall be filed in 
the office of the state board as a 
public record 11

• 

The last sentence of the provision·quoted above indicates 
that the results of a study completed for the purpose of 
establishing equalization rates or market values shall be 
filed in the Office of the State Board of Equalization and 
Assessment 11 as a public record". In this regard, it might 
be argued that only a completed study is available and 
that the records developed or used in the process of pre
paring the study are, by implication, deniable. However, 
I would disagree with such a construction. 

The Freedom of Information Law is based upon a pre
sumption of access. Stated differently, all r.ecords of an 
agency, such as the Division, are available, except to the 
extent that records or portions thereof fall within one or 
more of the grounds for denial appearing in §87(2)(a) 
through (h) of the Law. 

In conjunction with §1200, the only ground for denial 
that I can envision as applicable is §87(2) (a), which 
states that an agency may withhold records that "are 
specifically exempted from disclosure by state or federal 
statute .•• 11 Section 1200 of the Real Property Tax Law 
dO~s not specifically exempt from disclosure any records; 
with respect to rights of access, it merely states that 
the results of studies shall be public records. conse
quently, although the only reference to access to records 
in §1200 pertains to the results of completed study, I do 
not believe that it can be inferred that other records used 
or created in the development of a study could be charac
terized as exempted from disclosure by statute. There
fore, I do not believe that §1200 of the Real Property 
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Tax Law provides a basis for denial upon which the Division 
can rely. 

The second ground for denial offered by Mr. Ryan is 
§87(2) (g) of the Freedom of Information Law, for Mr. Ryan 
characterized the record sought as "intra-agency material 
which is not a statistical or factual tabulation or data, 
instructions to staff that affect the public, or final 
agency policy or determination ••. " With due respect to 
Mr. Ryan, I disagree with his conclusion. Section 87(2) (g) 
states that an agency may withhold records that: 

" ••• are inter-agency or intra-agency 
materials which are not: 

, .. 
i. statistical or factual tabula-
tions or data; 

ii. instructions to st~ff that affect 
the public: or 

iii. final agency policy or determin
ations .•. " 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policy or determinations must be made available. 

Under the circumstances, it would appear that a list 
of five hundred parcels of real property, whether randomly 
selected or otherwise, constitutes factual information that 
is available. From my perspective, a list that identifies 
particular parcels of real property is not advisory or 
deliberative in nature, nor would it reflect anything akin 
to the thought processes of agency officials. On the 
contrary, such a list could in my view be characterized 
only as factual information, and therefore would be avail
able under §87 (2) (g) (i). 

The third ground for denial offered by Mr. Ryan is 
based upon provisions in the Freedom of Information Law that 
enable an agency to withhold records or portions thereof 
when disclosure would result in "an unwarranted invasion 
of personal privacy" [see Freedom of Information Law, 
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§§87(2) (b) and 89(2) (b)]. The standard regarding the p~o
tection of personal privacy in the Freedom of Information 
Law is flexible and, of necessity, subjective judgments 
must often be made regarding privacy. However, it is clear 
that if there can be "unwarranted" invasions of.personal 
privacy, there must also be "permissible" invasions of 
personal privacy. Therefore, not every record that iden
tifies an individual may justifiably be withheld. More
over, while one reasonable person might view a record.con
taining personal information and contend that disclosure 
would be innocuous, thereby resulting in a permissible 
invasion of privacy, an equally reasonable person might 
view the same record and contend that disclosure would be 
offensive and therefore result in an unwarranted invasion 
of personal privacy. 

Nevertheless, assessment rolls and the records used 
in their development have long been available .. As stated 
recently in Szikszay v. Buelow [436 NYS 2d 558 {1981)]: 

11 [E]ven prior to.the enactment of the 
Freedom of Information Law, and under 
its predecessor, Public Officers Law 
§66, repealed L.1974, c. 478, assess-
ment rolls and related records were 
treated as public records, open to 
public inspection and copying (Sanchez 
v. Papontas, 32 A.D.2d 948, 303 N.Y.s. 
2d 711; Sears Roebuck & co. v.Hoyt, 
202 Misc. 43, 107 N.Y.S.2d 756; Ops. 
State Comptroller 67-672) 11

• 

Moreover, in Szikszay, supra, it was found that disclosure 
of assessment.rolls contained in computer tape format would 
not if disclosed result in an unwarranted invasion of per
sonal privacy, for the same information had long been 
available in the form of the traditional assessment book. 

In this situation, it appears that the names and 
addresses relative to the five hundred parcels selected 
at random may be found in an assessment roll, which, again, 
has long been available. 

It is also noted that §89(2) (b) of the Freedom of 
Information Law lists five examples of unwarranted invasions 
of personal privacy. However, it is in my opinion doubtful 
that any of the five examples would be applicable. For 
instance, §89(2) (b) (iii) states that an unwarranted inva
sion of personal privacy includes: 
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" ... sale or release of lists of names 
and addresses if such lists would be 
used for commercial or fund-raising 
purposes ... " 

It does not appear that the list in question would be used 
for a commercial or fund-raising purpose. Similarly, 
§89(2) (b) (iv) states that an unwarranted invasion of 
personal privacy includes: 

n ••• disclosure of information of a 
personal nature when disclosure would 
resul.t in economic or personal hard
ship to the subject party and such 

·, information is not relevant to the 
work of the agency requesting or 
maintaining it •.• 11 

Mr. Ryan suggested that the release of the list ';could 
subject the owners of these parcels to harrassment or 
annoyance by special interest groupsn. Although such an 
eventuality could occur, it is unknown at this juncture 
whether disclosure would indeed result in harassment. 
Moreover, in conjunction with the specific language of 
§89(2) (b) (iv), it is clear that the information is "relevant 
to the work of the agency requesting or maintaining it". 
As such, one of the conditions precedent to nondisclosure 
i.e., that a record is not relevant to the work of the 
agency, could not be met. 

In view of the foregoing, it does not appear that 
any of the examples of unwarranted invasions of personal 
privacy appearing in §89(2) (b} of the Freedom of Information 
Law could appropriately be cited to withhold the information 
sought. 

In sum, while I am sympathetic to the point of view 
of the Division of Equalization and Assessment, I do not 
believe that there are any grounds for denial in the 
Freedom of Information Law that could justifiably be cited 
to withhold the records sought. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Willi~m J. Ryan 
Elmer Gayder 
Stephen Harrison 

Sincerely, 

~a:·~ 
Robert J. Freeman 
Executive Director 
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August 17, 1981 

The ensuin advisor o inion is based solel u on.the facts 
presented in your correspon ence. 

Dear Mr. Borden: 

As you are aware, I have received your letter of 
July 28. Please accept my apologies for the delay in re
sponse. 

According to your. letter, on March 21, 1979, you made.· 
a phone call from the Orange county Jail to Ohio. You are 
~ow attempting to obtain the phone bill regarding that call 
from an Ohio phone company. 

In this regard, I do not believe that the New York 
Freedom of Information Law can be of any utility to you. 
The Law includes within its scope records in possession of 
governmental entities in New York. Consequently, it does 
not grant access to records in possession of a private 
corporation, such as a t.elephone company, nor does it apply 
to records.kept outside of New York. 

I have reviewed a volume published in 1978 contain
ing the freedom of information statutes of various states. 
Although I do not know whether the Ohio law has been updated 
since 1978, at that time, it was applicable to governmental 
units. Consequently, it is unlikely that the Ohio open 
records law would be applicable to records of a phone company 
operating in the state. There may, however, be other laws 
or perhaps policies applicable to an Ohio phone company that 
could result in your gaining access to a telephone bill. 
It is suggested that you write directly to the telephone 
company in Ohio-
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Lastly, you requested sample letters devised for the 
purpose of making requests under freedom of information 
statutes. I have enclosed for your consideration a pam
phlet published by the Committee concerning the New York 
Freedom of Information Law that contains model letters of 
request and appeal, as well as a copy of a federal publica
tion entitled "Your Right to Federal Records", which also 
contains a model letter of request for the purpose of seeking 
records under the federal Freedom of Information Act. · 

I hope that I have been of some assistance. Shoul.d 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosure 

Sincerely, 

. k~.~A .&,~ 
RoberfVy~ Freeman · 
Executive Director 
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The ensuing advisory opinion is based solely upon the fact s 
presented in your correspo·naence. 

Dear Ms. Liebowitz: 

As you are aware , I have received your l et t er of 
Augus t 3 , 1981 . 

You have reques ted a "comment" regardin g a d r aft 
that you sen t concerning public access to l a~ libraries and 
materials. 

As I indicated during our previous conversation , 
the Committee on Publi c Access to Records i s responsible 
for advising with respect to the Freedom of Information 
Law and the Open Meetings Law. In this regard, it is noted 
that the Freedom of Information La w appl ies t o record s of 
an "agency''. As such , the Law does not include within its 
scope records held by private universit i e s , colleges and/or 
law libraries . Moreover, the definition of "age ncy" speci
fically exc ludes the cour ts and court records . Therefore , 
the Freedom o f Inf ormation Law would not apply to court 
l ibraries , for example. 

However , my personal e xperience with public libraries 
leads me to believe that some have New York s tatutory law 
compila tions such as McKinney ' s or the Consolidat ed Law 
Services. Additional legal materia ls can often be obtained 
for reference use by inter- library loan . As such , while 
it may o ften be difficult to obtain legal materials , I 
believe that such materials can be located if one is wil ling 
to persevere. 

• 
" 
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I regret that I cannot provide you with further 
assistance in your area of interest. 

BY: 

PPB:RJF:ss 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

A 

Wt ,(;fl /ff: 
Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Kennerknecht: 

As you are aware, I have received your.letter of 
July 15 in which you requested an advisory opinion under 
the Freedom of Information Law. Please accept my apolog s 
for the delay in response. 

According to your letter, a film of state police 
activities was made during the assault on the Attica Correc
tional Facility on September 13, 1971. You have indicated 
that portions of the film have been made public, but that, 
upon request for the film, you were informed by the New 
York State Police that it would be withheld on the ground 
that it is "internal" and for Department use only. 

I have made several inquiries on your behalf in 
order to obtain further information regarding the film in 
question. As I understand the situation, the State Police 
maintains a videotape of the assault. The videotape is 
used for training purposes regarding the possibility of 
inmate riots. 

I would like to offer the following observations 
with respect to rights of access to the videotape. 

First, the videotape is in my view unquestionably 
a "record" subject to rights of access granted by the 
Freedom of Information Law. Section 86(4) of the Freedom 
of Information Law defines "record" to include: 
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" ••• any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements, 
examinations, memoranda, opinions, 
folders, files, books, manuals, pam
phlets, forms, papers, designs, draw
ings1 maps, photos, letters, micro
films, computer tapes or discs, rules, 
regulations or codes". 

In view of the breadth of the definition, since the State 
Police has in its possession the videotape in which you 
are interested, the tape is a 11 record 11 that falls within 
the scope of the Freedom of Information Law. 

Second, the Freedom of Information Law is based upon 
a presumption of access. Stated differently, _all records of 
an agency, such as the Division of State Police, are avail
able, except those records or portions thereof that fall 
within one or more of the grounds for denial appearing in 
§87(2) (a) through (h) of the Law. 

Third, from my perspective, based upon statements 
made in your letter and a conversation with Col. Francis 
Stainkamp, Records Access Officer for the Division of State 
Police, it appears that only one ground for denial is 
applicable or relied upon by the State Police. Specifi
cally, §87(2) (g) of the Freedom of Information Law states 
that an agency may withhold records that: 

" .•. are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabula
tions or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determina
tions .•• " 
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It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policies or determinations must be made available. 

Under the circumstances, I believe it is clear that 
the videotape in question could be characterized as intra
agency material. On one hand, it might be argued that the 
videotape constitutes either factual information accessible 
under §87(2) (g) (i) or instructions to staff that affect the 
public accessible under §87(2) (g) (ii). On the other hand, 
Col. Stainkamp has contended that although the videotape 
is used for training purposes, any instructions that may 
be given based upon the tape do not affect the public. 
He specified that the tape is not used to give instruc-
tions with respect to a public demonstration, or rioting, 
for example, in a public place. On the contrary, Col. 
Stainkamp informed me that the videotape is used for 
training only with respect to rioting within a correctional 
facility. Since training based upon the tape involves only 
situations concerning inmates within correctional facilities, 
it has been contended that any instructions to staff derived 
from the videotape do not affect the public. 

In all honesty, I cannot conjecture as to the view 
that a court might adopt with respect to rights of access 
to the videotape. While, as Col. Stainkamp has indicated, 
the use of the tape for training purposes is restricted 
to situations occurring within the walls of a correctional 
facility, it is possible that the instructions given to 
staff do not affect the public. Nevertheless, since 
correctional facilities are public institutions, since 
events occurring in correctional facilities may be of 
substantial public interest, and since any instructions 
to staff derived on the basis of the videotape could 
indirectly affect the public in terms of policy and security, 
it is possible that a court might find that the videotape 
falls within the scope of rights of access granted by 
§87(2) (g) (ii). Moreover, it has been held that the 
exceptions to rights of access found in the Freedom of 
Information Law should be construed narrowly [see e.g. 
Fink v. Lefkowitz, 63 AD 2d 610 (1978); modified in 47 NY 
2d 567 (1979)]. 
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In sum, to the extent that I am familiar with the 
videotape and its use, it would appear that rights of 
access to the tape are dependent upon the manner in which a 
court views §87(2) (g} of the Law. While it is possible 
that a court might view the film as solely "internal" and 
not directly affecting the public, it is also possible that 
a court would follow the trend in case law, construing 
the grounds for denial narrowly, and find that the videotape 
is available, for it is used for training purposes and, 
therefore, is reflective of instructions to staff that 
affect the public. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Col. Stainkamp 

Sincerely, 

f ~l\;t :f. (/'~,\,--
Robert J. Freeman 
Executive Director 
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Dear Mr. Medford: 

I have received your letter of May 15 regarding 
your unsuccessful attempts to gain access to an assessment 
card from the Nassau County Department of Assessment for 
housing plans that you submitted to the Department. 

In my opinion, the assessment card is clearly 
available. 

First, the Freedom of Information Law is based upon 
a presumption of access. Section 87(2) of the Law pro
vides that all records in possession of an agency are 
accessible, except those records or portions thereof that 
fall within one or more categories of deniable information 
enumerated in paragraphs (a) through (h) of the cited pro
vision (see attached). None of the grounds for denial 
may in my view be appropriately asserted. 

Moreover, since the assessment card consists of 
factual data, it is available under §87(2) (g) (i) of the Law, 
which requires that agencies provide access to "statistical 
or factual tabulations or data" found within "intra-agency" 
materials. · 

Second, §89(5) of the Freedom of Information Law 
states that nothing in the Law shall be construed to limit 
or abridge rights of access previously granted by other 
provisions of law or judicial determination·s. In this 
regard, the courts have long held that the assessment 
information in which you are interested is available. In 
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Sears, Roebuck and Company v. Hoyt, 107 NYS 2d 756 (1951), 
it was held that cards and records contained in a "Kardex 
System" as well as applications made by taxpayers for re
visions of real property assessments are available to the 
public for inspection and copying. Similarly, in Sanchez 
v. Papontas, 303 NYS 2d 711 (1969), an appellate court 
found that pencil-marked data cards in possession of a 
board of supervisors used by county assessors to reappraise 
real property are publicly accessible, even though the 
cards were prepared by a third party, a private company. 

In sum, I believe that there is no justification 
for a denial of access. 

In terms of procedure, §89(3) of the Law permits 
an agency to require that an applicant submit a request in 
writing. The request need only "reasonably describe" the 
records sought. The agency then has five business days 
from its receipt of a request to grant or deny access, or 
acknowledge receipt of the request if a determination cannot 
be made within five business days. When a request is 
acknowledged, a grant or denial of access must be made within 
ten business days of the date of the acknowledgment. If 
for any reason a request is denied, the denial must be in 
writing, provide the reasons for the denial, apprise the 
applicant of his or her right to appeal and inform the 
applicant of the name of the person to whom an appeal should 
be directed. Further, the Freedom of Information Law, §89 
(4) (a), requires that an agency transmit copies of appeals 
and the determinations that ensue to this Committee. 

As noted earlier, a copy of the Freedom of Information 
Law is attached. In addition, enclosed are regulations 
promulgated by the Committee, which govern the procedural as
pects of the Law and have the force and effect of law, and 
an explanatory pamphlet on the subject. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

~is~.,__ 
Robert J. Freeman 
Executive Director 

RJF/kk 

Encs. 
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The ensuing advisory opinion is .based solely upon the facts 
p~esented in your cor;esponde~ce. , 

' I 
Dear Mr. Hoffmann: 

~ , 
As you a~e aware, I have received your recent letter. 

Pl'ea.se accept my apologies for the delay in response. 
( 

' ~ 
, Yopr. inquiry concerns the1 nature of information that 

you may . obtain from the State Education Department regard
ing hearings ~eld under §3020-a o f the Education Law con
cernlng t enured teachers against whom charges have been 
made. According to your letter, in •your attempts to deter-

f mine the status of a case inv9lving a Scarsua!e teacher, 
you contacted Vito Longo of the State Education Department. 
After raising questions concerning whether the hearing had 
been commenced and the names of the three member panelists, 
yo~ were informed that the panelists had been select ed but 
a , chairman had not yet- been chosen. However, Mr. Longo 
re;fused to prov;ide the nam~s of the"" panelists. You also 
indicated that M:r. Longo informed you that you are not en
titl~d to know when the hearing would be held. It i s 
your contention that it is unfair to be denied access to 
the date upon which a heari-ng is scheduled, for a hearing 
ma,y be open if a teacher chooses to have a public hearing. 

,., I would like to offer the following observat1ons 
with respect to your inquiry. , 

1/ 
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First, although many of the records involved in a 
tenure proceeding brought under §3020-a of the Education 
Law might justifiably be withheld, I would agree with 
your contentions tha t the names of the panelists and the 
date of a hearing should be available under the Freedom 
of Information Law. In short, the names of the panelists 
and the date of a hearing constitute factua l information 
that is in my view availab l e under §87(2) (g) (i) of the 
Freedom of Information Law. Further, since neit her the 
date nor the names o f the panelists would directly iden
tify a teacher or charges that are the subjects of a 
hearing , it i s difficult to envision how the disclosure 
of such info rmation would constitute an unwarranted in
vasion of personal privacy under the provisions of §87 
(2) (b) of the Freedom of Information Law. 

Second, I agree that a failure to disclose the date 
of a hearing mi ght be "unfair". Section 82.9 of the regu
lations promulgated by the Commissioner of Education 
states that: 

"{U )nless t he employee or his attorney 
shall have served a written demand for 
a public hearing upon the chairman of 
the pane l or if no chairman of the 
panel has yet been designated, upon 
the commissioner, at least five days 
before the date set for the hearing, 
t he employee will be deemed to have 
waived his right to a public hearing 
and the hearing will be private." 

In view of the foregoing, since an employee who is the sub
ject of a proceeding or his o r her a t torney may demand a 
public hearing, in the event that such a demand is made, 
it is my opinion that the employee would have essentially 
waived whatever privacy protection there may exist under 
§3020-a, and that the date of such a hearing would clearly 
be avai l able. Further, unless the date of a hearing is 
known, it would be impossible to determine whether or 
not an employee has demanded a publ i c hearing. Conse-
quently, it is reiterated that, in my view, a record indi
cating t he date upon which a tenure proceeding is scheduled 
is available under the Freedom of Information Law. 

Lastly, you asked that I describe " j us.t how much 
i nformation 11 to which yo u are entitled with respec t to a 
tenure proceeding. 
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Based upon extant case law, it appears that little , 
if any, information other than that which has been des
cribed in the preceding paragraphs is required to be made 
available prior to a hearing . Al though it had been advised 
by this office in the past that charges based upon a find
ing of probable cause made against a tenured teacher should 
be made available, the only judicial determination of 
whi ch I am aware held to the cont rary {see Herald Company 
v. School District of City of S¥racuse, 430 NYS 2d 460 
(1980)). Although I disagree wit h the court's finding, 
in good faith, I feel compelled to report it to you. 

It is al s o note d that subdivision (4) of §3020-a 
of t he Education Law states that: 

"[W] ithin five days of the conclusion 
of a hearing held under this section, 
the commissioner o f education shall 
forward a r eport of the hearing, in
cluding the find i ngs and recommenda
tions of the hearing panel and their 
recommendations as to penalty or pun
ishment i f one is warranted, to the 
employee and to the clerk or secretary 
of the employing board. Within thirty 
days of receipt of such heari ng report 
the employing board shall implement the 
recommendations thereof, which shall in
clude the penalty or punishment, if any, 
of a reprimand, a fine, suspensionvfor 
a fixed time without pay or dismissal. 
If the employee is acquitted he shall 
be r estored to his position with full 
pay for any period of suspension and 
the charges expunged from his record." 

As I understand the provision quoted above, the results 
of a hearing are available only if the charges made against 
a teacher have bee n upheld. If, for example, a teacher i s 
acquitted, reference to charges are expunged from h is or 
her r ecord. 

I regret that I cannot be o f greater assistance. 
Should any further questions arise, please fee l fre e to 
contact me. 

RJF: jm 
cc ! V:i. to Lonqo 

Sincerely, 
?, l 

~~ti ,i .(\lb----
Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

,. 

Dear Mr. Greenberg: 

I have received your letter of August 7 and appre
ciate your interest in compliance with the Freedom of Infor
mation Law. Please accept my apologies for the delay in 
response. 

You have raised questions regarding the length of 
time in which an agency may "hold,. a request for information 
before responding. 

First, it is noted that the title of the Freedom of 
Information Law is somewhat misleading, for the Law does 
not grant access to "information", but rather to existing 
records. Further, as a general rule, an agency need not 
create a record in response to a request for "information" 
that does not exist in the form of a record or records 
[see attached Freedom of Information Law, §89(3)]. 

second, in brief, the Law is based upon a presump~ 
tion of access. Stated differently, all records of an 
agency are available, except to the extent that records or 
portions thereof fall within one or more of the grounds for 
denial appearing in §87(2):(a) through (h) of the Law. Since 
the Law envisions situations in which a single record might 
be both available and deniable in part, it is possible that 
some aspects of particular records might justifiably be 
deleted, while the remainder is made available. 
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~i ~~ ras~ect to t~e ti~~ li~~t~ f0r r~3~0n~0 ~0 r~
q uests, §89(3) of the Freedom of Information Law and §140.l.5 
of the Committee's regulations provide that an agency must 
respond to a request within five business days of the receipt 
of a request. The response can take one of three forms. It 
can grant access, deny access, and if so, the denial should 
be in wri t ing stating the reasons, or the receipt of a 
request may be acknowledged in writing if more than five 
days is necessary to review or locate the records and deter
mine rights of access. When the receipt of the request is 
acknowledged within five business days, the agency has ten 
additional days to grant or deny access. Further, if no 
response is given within five business days of receipt of a 
request or within ten days of the acknowledgment of the 
recei pt of ,;1; request, the request is considered "construc
tively" denied [see regulations, §140 l .7(b)]. 

In my view, a failure to respond within the designated 
time limits results in a denial of ~ccess that may be ap
pealed to the head of the agency or whomever is designated 
to determine appeals. That person or body has seven busi
ness days from the receipt of an appeal to render a deter
mination. In addi tion, copies of appeals and the deter
minations that fo l low must be sent to the Committee [see 
Freedom of Information Law, §89(4) (a) ] . 

Further, it was held recently t hat when an appeal 
is made but a determination is not rendered within seven 
business days of the receipt of the appeal as required under 
§89(4) (a) of the Freedom of Information Law, the appellant 
has exhausted his or her administrative remedies and may 
initiate a challenge to a constructive denial of access 
under Article 78 of the Civil Practice Law and Rules 
[Floyd v. McGuire, 437 NYS 2d 886 (1981)]. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

Attachment 

Sincerely, 

~..f 1 .ff\µ, 
Robert J. Freeman~ 
Executive Director 
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Mr. Joseph Eisner 
Library Director 
Plainedge Public Library 
1060 Hicksville Road 
Massapequa, NY 11758 

The ensuing·· advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear ~r. Eisner: 

As you are aware, I have received your letter of 
August 4. Pl ease accept my apologies for the delay in 
response. 

You have indicated that you are a member of the Nassau 
County Cultural Development Board, which was created by 
provisions of Nassau County Local Law 5-1978. In this re
gard, you have asked for an advisory opinion with respect 
to whether the Board in question is: 

" .•• subject to the provisions of the 
Freedom of Information Law and the Open 
Meetings Law? If so, are there any 
circumstances whereby the delibera
tions of the Boar.d, when considering 
applications for funding by cultural 
groups which have applied at the 
Board's invitation, could be discussed 
and/or decided upon other than at a 
public, open session of the Board?" 

I would like to offer the following observations with 
respect to your questions. 

In my opinion, the Nassau County Cultural Development 
Board is both an "agency" subject to the Freedom of Infor
mation Law and a "public body" subject to the Open .Meetings 
Law. 
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Section 86{3) of the Freedom of 1nformation Law 
defines "agency" to include: 

" ... any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a gov
ernmental or proprietary function for 
the state or any one or more munici
palities thereof, except the judiciary 
or the state legislature". 

From my perspective, it is clear that any municipality or 
component of a municipality falls within the scope of the 
definition quoted above. Nassau County is itself a public 
corporation, and the entity in question is a municipal 
board created by the County. Further, based upon a review 
of the Local Law that created the Board, it is in my view 
clear that the Board is a governmeiltal entity performing a 
governmental function for a municipality, Nassau County. 

Section 97(2) of the Open Meetings Law defines 
"public body" to include: 

" ... any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, 
or committee or subcommittee or other 
similar body or such public body". 

By viewing the definition in terms of its components, I 
believe that each condition necessary to a finding that the 
Board is a public body can be met. First, the Board con
sists of nine members. Second, it is in my view required 
to conduct its business by means of a quorum, even though 
there may be no specific reference to a quorum requirement 
in the Local Law that created the Board. It is noted that 
§41 of the General Construction Law has for decades provided 
that any group of three or more public officers or persons 
charged with any public duty to be performed or carried out 
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by them collectively, as a body, may do so only by means of 
a quorum, a majority of the total membership. Third, the 
Board, according to the description of its duties .in the 
Local Law, clearly conducts public business. And fourth, 
the Board in my view performs a governmental function for 
Nassau County, which, as indicated previously, is a public 
corporation. In addition, under the definition of "public 
body" as amended on October 1, 1979, specific reference 
is made to committees, subcommittees and similar bodies of 
other public bodies, such as the County Board of Supervisors. 

In view of the foregoing, I believe that the Board 
clearly falls within the provisions of both the Freedom of 
Information and Open Meetings Laws. 

The" second question is whether there are any circum
stances in which the Board, when considering applications 
for funding by cultural groups that have applied at the 
Board's invitation, may deliberat~ or make decisions "other 
than at a public, open session of the Board". 

As you are aware, the Open Meetings Law states that 
all meetings of public bodies shall be open to the public. 
However, the Law permits a public body to enter into closed 
or "executive" sessions to discuss subjects specified in 
the Law as appropriate for executive session, and §100(1) 
(a) through (h) identifies eight grounds for executive 
session. From my perspective, there is but one ground for 
executive session that might be applicable with respect to 
the deliberations that you have described. 

Specifically, §100(1) (f) of the Open Meetings Law 
permits a public body to enter into an executive session 
to discuss: 

" •.. the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation •.• " 

In some instances, perhaps the Board in its deliberations 
may consider the financial or employment history of a 
particul.ar person or corporation. To that extent, it would 
appear that an executive session may appropriately be 
convened. 
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Lastly, as a general rule, th':! Open Meetings Law 
permits a public body to take action during a properly 
convened executive sessio:1'" unless the action is to appro
priate public monies, in which case its action would have 
to btJ accomplished during an open meeting. 

I hope that I have been of some assistance~ Should 
any further questions arLse, please feel free to contact 
me. 

RJF: ss 

Sincerely, 

j}1 -~ ,1- C 
r~}{ 'I.I'.; J ' l/'./i 1----

Robert J. Freeman 
E~ecutive Director 
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Mr. Michae1 Scott 
#80 -B-58 9 
P. O. Box 149 
Att ica Correctional Facili ty 
At tica, New York 14 011 

The ensuing advisor opini on is based so l el u on the facts 
presente in your correspondence. 

Dea r Mr. Scott: 

I have receive d your letter o f August 14 in which you 
direc ted a r equest under t h e Freedom o f I nfonnat i on Law to 
th i s of f ice. 

Ple ase be advised t hat t h e Commi ttee on Pub l ic Access 
to Re cord s is respons ible f or a dv i s i ng with respect to t he 
Free dom of Information Law. It does not maintain possession 
of records gene rally, such as tho se i n which you are int er
e sted, no r doe s it h ave t he au t hori ty to compel an agency 
to make r e cords available under the Freedom o f Information 
Law. 

Nev e rthele ss, I would l i k e to o f fer the followi ng 
advice. 

Under the Freedom o f I nformation Law, each a gency, 
such as the Department of Correctional Service s, is required 
to adopt regulat ions o f a p rocedural nature in confo rmity 
with those promu lgated by the Committee . In this r e gard, 
the Depar tment of Correcti onal Services had a dopted such 
regulations . Enclosed for your consideration is §5.20 of 
the r egula tions promulgated by the Department of Correc
tiona l Services , entitled "Examination o f inmate reco r d by 
subj ect or his attorney". 

Base d upon a r e view of thos e regulations, an inmate 
may seek r e cords by directing a r equest to the faci l ity 
superintendent or his designee. In the event that a reque st 
is denied by the superintende nt, you have the right to 
appeal to Counsel t o the Department of Correcti onal Servi ces · 
in accordance wi t h §5.20 (c ) . 
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Based upon the provisions cited above, it is suggested 
that you submit a new request to the superintendent at the 
facility in which you are housed. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosure 

Sincerely, 

Robert J. Freeman 
Executive Direct or 
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The ensuing advisory opinio n is based solely upon the f acts 
presented in your correspondence. 

Dear Mr. Raymo: 

I have received your letter of August 2. Please 
accept my apol ogies for the delay in response. 

Your l etter c oncerns an earlier advisory opinion 
addres s ed to you regarding a denial of acc ess by the 
Gouverneur Central School Di s trict t o a letter of recom
mendation pertaining to you . In your most recent corre s 
pondence , you suggested t ha t I was unaware of all the 
fac t s, for you indicated that the letter in question had 
been displayed to you. In t e rms o f backgro ufid,a letter 
of recommendation pe r t aining to y ou had been writte n by 
the former supe rint endent of t he Di strict and sent to the 
Upstate Transportat i o n Conso rtium. In response to your 
earlier inquiry, I advised that the School District could 
likely deny access t o the l e tter of recommendation on 
the basis of t he p r ivac y pro vision s of the Freedom of 
Informa t ion Law [see §§87 (2) (b) and 89 (2) (b) (i) 1. In 
v i ew of your s tatement that you have read the letter of 
recommendation, you have requested a recons ideration of 
my earlie r opin ion. 

I have contacte d the new Supe rintendent of Schools, 
Bonnie Be ttinger, to learn more of the controversy. Ms. 
Bettinge r info rmed me that n o representative of the School 
District h ad s hown you a copy of the letter of recommenda
tion. She told me that she had been informed that the 
l e tter wa s shown to you by an officia l of t he Upstate 
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Transportation Consortium. Ms. Bettinger also indicated 
that she has no way of knowing t hat you have indeed viewed 
the letter of recommendation in possession of t he con
sortium. Consequently, I do not feel that my earlier 
opini on should be altered. 

It is noted that t he Upstate Transportation Con
sortium is a private employer and, as such, is not an 
•agency" subject to the Freedom of Information Law. If 
representatives of the Consortium seek to make a letter 
of recommendation pertaining to you available for inspec
t i on and copying, such action would be in i ts discretion. 
With r e spect to the School District, I believe that its 
obligations remain the same, even though a copy of the 
letter may have bee n displayed to you by representatives 
of the Consortium. In short, the District has neither 
custody nor control over a letter of recommendation in 
possession of a private employer, such as the Consortium. 
Further, as indicated above, even though the Consortium 
may have permitted you to inspect the letter in question, 
I do not believe that its a c tivity alters your rights of 
access to records under the Freedom of Informati on Law 

, with respect to a record in possession of the School 
District. 

I hope that I have been of some assistance . Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Bonnie Bettinger 

Sincerely, 

~~,1 ·.1. (~----·--··-. 
Robert J. Freeman 
Exe cutive Director 
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Mario Ferrera 
81A862 
Box B 
Dannemora, NY 12929 
E-3-6 

August 20, 1981 

The ensuing, advisory opinion is based solely upon the facts 
presented in your correspondenc·e. 

Dear Mr. Ferrera: 

July 
As 

28. 
response. 

you are aware, I 
Please accept my 

have received 
apologies for 

your letter of 
the delay in 

You requested advice regarding your capacity to ob
tain photographs taken of a crime scene and of yourself at 
a police precinct. You indicated that you believe that the 
photographs will assist you in presenting information to a 
court that was withheld at your trial. 

I ~ould like to offer the following observations in 
regard to your inquiry. 

Fiist, there are two relevant statutes under which 
records may be available, the Criminal Procedure Law (CPL) 
and the Fieedom of Information Law. The former pertains to 
the release of particular information by motion of a defen
dant against whom an accusatory instrument is pending. The 
Freedom of Information Law pertains generally to records in 
possession of government in New York and states that all 
records aie available, except to the extent that records or 
portions of records fall within one or more of the excep
tions to Iights of access [see attached, Freedom of Infor
mation La~, §87(2) (a) through (h)]. Further, rights of 
access granted by the Freedom of Information Law are not 
dependent upon the status or interest of an applicant (see 
e.g., Burke v. Yude°Ison, 368 NYS 2d 779, affirmed 51 AD 
2d 673, 378 NYS 2d 165). 
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Of possible relevance to your inquiry is §240~20 of 
the Crininal Procedure Law, which describes the material 
required to be disclosed upon demand by a defendant. Fur
ther, §240.20(d) authorizes disclosure of nany photograph 
or drawing relating to the crim"inal action or proceeding 
made or con~emplated by a public servant engaged in law 
enforcement activity"~ ffowever, the time period within 
which a demand for discovery roay be made under Criminal 
Procedure Law §240~20 may have expired in your case, 

With respect to the time in which a demand for dis~ 
covery may be made, the factual circumstances of a recent 
case appear to be relevant to your inquiry. The petitioner, 
an inmate, brought an Article 78 proceeding under the Civil 
Practice Law•and Rules in order to obtain information under 
the Freedom of Information Law which included a request for 
photographs. 

• 

The c:oJ.rt held that the Freedom of Information Law 
could not be invoked since the petitioner had failed to make 
a timely discovery motion under Article 240 of the Criminal 
Procedure Law. The court stated that "The purpose of the 
Freedom of Information Law is not to allow a litigant to 
circumvent normal procedures for discoverytt [see attached, 
Peo1le & C. v. Billy Billups, Sup. Ct., Queens Cty., NYLJ, 
(Ju y 13, !981} J. Therefore, in my view, you might en
counter a similar situation by attempting to obtain the 
photographs you are seeking under the Freedom of Information 
Law. 

Third, it is possible that some of the photographs 
you are seeking could be located by means of a review of 
co~rt records~ Although the Freedom of Information Law 
does not include within its scope the court or court 
records [see definition of "judiciary" and "agency" in 
§§86(1) and (3) respeo~ively], many court records are 
ava:Llable by applying to the clerk of the appropriate 
court. For instance, §255 of the Judiciary Law states that: 

0 IA] clerk of a court must, upon re-
quest, and upon payment of, or offer 
to pay, the fees allowed by law, or, 
if no fees are expressly allowed by 
law, fees at the rate allowed to a 
county clerk for a similar service, 
diligently search the files, papers, 
records, and dockets in his office; 



Vario Ferrera 
August 20, 1981 
Page -3-

and either make one or more transcripts 
or certificates of change therefrom, 
and certify to the correctness 
thereof, and to the search, or certify 
that a document or'paper, of which the 
custody legally belongs to him, can 
not be fou:id" . 

in view of the foregoing, it is suggested that you apply 
for records in possession of the court in which you were 
tried. 

Fourth 1 r am unable to advise you with certainty tt.at 
a request for photographs under the Freedom of Information 
Law could not be made due to restrictions imposed by the 
discovery provisions of the Criminal Procedure Law. There
fore, it is suggested that you consult your attorney or a 
representative of Prisoners• Legal Services if possible in 
order to determine your rights under the dlscovery provi
sions of the Criminal Procedure Law. 

Lastly, I have enclosed an explanatory pamphlet 
which may be useful to you should you decide to make a 
Freeda~ of Information Law request. 

I hope that I have been of some assistance. Should 
any further questions arise¥ p:ease feel free to contact 
me. 

BY; 

PPB:RJF:ss 

Enclosures 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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Reporter 
Tonawanda News 
435 River Road 
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August 20, 1981 

The ensuing advisory o inion is based solel u on the facts 
presente in your correspondence. 

Dear Ms. Salamone: 

I have received your letter of August 11 regarding a 
request that you directed to the Kenmore Volunteer Fire 
Company. 

According to your letter, you requested various items 
of financial information in possession of the Fire Company 
on two occasions. Apparently the first request was mis
understood. The second request, which was dated July 1, 
was not answered. Consequently, you submitted an appeal 
based upon the failure to respond, which constituted a 
"constructive" denial of access pursuant to the regulations 
promulgated by the Committee [see attached regulations, 
§1401. 7 (c) J. 

You have requested advice regarding the manner in 
which you may proceed if the records are denied on appeal. 

I would like to offer the following advice with re
spect to your inquiry. 

First, although rights of access to records in pos
session of volunteer fire companies had been unclear, the 
Court of Appeals, the State's highest court, last year 
rendered a decision in which it was held that a volunteer 
fire company and its records are subject to the Freedom of 
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Information Law in all respects [see attached, Westchester 
Rockland Newspapers v. Kimball, 50 NY 2d 575 (1980)]. It 
is noted that the records sought in the case cited above 
appear to have been somewhat similar to those in which you 
are interested. 

Secondr since your request concerns financial records, 
including books of account and records generally indicating 
amounts received and expended, I believe that such records 
are clearly available under the Freedom of Information Law. 
Relevant in this regard is §87 (2) (g), which states that an 
agency may withhold records that: 

" ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabula
tions or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determin
ations ••• " 

It is noted that the language quoted above contains what in 
effect is a double negative. While inter-agency or intra
agency materials may be withheld, portions of such mater
ials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policy or determinations must be made available. 

Under the circumstances, I believe that the finan
cial records that you are seeking could clearly be char
acterized as inter-agency or intra-agency materials. How
ever, the financial information that you are seeking would 
appear to consist solely of "statistical or factual tabu
lations or data" that would be accessible. 

Third, since the fire company in question has a 
relationship with one or more municipalities, it is possible 
that duplicate records of those that you are seeking might 
be in possession of those other units of government. Con
sequently, it might be worthwhile to request similar infor
mation from the municipalities with which the fire company 
has a financial relationship. 
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Fourth, with respect to the time limits for response 
to requests, §B9(3) of the Freedom of Information Law and 
§1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business days 
of the receipt of a request. The response can take one of 
three forms. It can grant access, deny access, and if so, 
the denial should be in writing stating the reasons, or the 
receipt of a request may be acknowledged in writing if more 
than five days is necessary to review or locate the records 
and determine rights of access. When the receipt of the 
request is acknowledged within five business days, the 
agency has ten additional days to grant or deny access. 
Further, if no response is given within five business days 
of receipt of a request or within ten days of the acknow
ledgment of the receipt of a request, the request is con
sidered "constructively" denied [see regulations, §l401.7{b)J. 

In my view, a failure to respond within the designa
ted time limits results in a denial of access that may be 
appealed to the head of the agency or whomever is designa
ted to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89(4) (a)]. 

Further, it was held recently that when an appeal is 
made but a determination is not rendered within seven busi
ness days of the receipt of the appeal as required under 
§89(4) (a} of the Freedom of Information Law, the appellant 
has exhausted his or her administrative remedies and may 
initiate a challenge to a constructive denial of access 
under Article 7B of the Civil Practice Law and Rules 
[Floyd v. McGuire, 437 NYS 2d B86 (1981)]. 

And fifth, in the event that you are denied access 
to the records sought on appeal, and if this opinion is not 
persuasive, your only means of redress would involve the 
initiation of a proceeding under Article 7B of the Civil 
Practice Law and Rules. As a general rule, in an Article 
7B proceeding, the petitioner has the burden of proving that 
an agency's determination was unreasonable. However, 
§89(4) {b) of the Freedom of Information Law specifies that 
in an Article 78 proceeding brought under that statute, the 
agency has the burden of proving that the records withheld 
fall within the scope of the grounds for denial appearing 
in §87(2) of the Law. 
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In order to attempt to mediate in this controversy, 
copies of this opinion as well as the determination rendered 
in Westchester Rockland Newspapers v. Kimball, supra, will 
be sent to the chief of the Fire Company. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosure 

cc: John Beaumont 

Sincerely, 

~~ef.f;w-
Robert J. Freeman 
Executive Director 
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7 9-A-3222 
Box 51 
Comstock, NY 12821 

The ens uing advis ory opinion is based sol e ly upon the f acts 
presented in your correspondence. 

Dear 

As you are aware , I h ave r e ceive d your letter of 
August 3. Please accept my apologies for the delay in re
sponse. 

Yo u have requested advice rega rdin g yo ur rights of 
access to rec ords regar ding your admi ttanc e to a detoxi
fi cation unit on Rikers Island. Spe cific ally, you have 
indi cated that you are attempting to prepare a wr it of 
habeas corpus . ,, 

I would l ike t o make the fo llowing comments in r e
gard t o yo ur request . 

First, it is noted tha t the Free dom of Informati on 
Law is based upo n a presumption o f access. Stated differ
ently, all r ecord s of an a gency are available, e xcep t t o 
the extent that r ecords o r po rti ons thereo f fa ll within 
one or more grounds for d e n ial a ppearing in S87(2) (a} 
through (h) of the Law . 

I am unable to determine the e xact nature of the 
recor ds you are see king. The Department of Correctio nal 
Services pursuant to S29 of the Correction Law has p r omul
ga t ed rules and regulati ons for acc ess to · Depart men t re
cords. Enclosed is a copy of the rele vant regulations f o r 
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your review. Specifically, §5.20 indicates that an inmate 
or former inmate can direct a request f or inspection and 
copying of records pertaining to him to the facility super
intendent. If you are seeking medical records, please note 
that such information may be considered departmental re
cords under §5.S{h) of the regulations. 

Second, if the information you require includes 
documents contained within a presentence report in accor
dance with the Criminal Procedure Law (CPL), §390.20, you 
should b e aware that such information i s confidenti al under 
CPL, §390.50. Therefore, it is suggested that you contact 
your attorney or a representative of Prisoners' Legal 
Services for advi ce regarding access to a presentence re
port. 

In order to assist you in making a request under 
the Freedom of Information Law, I have enclosed an explan
atory pamphlet for your review. 

I hope that I have been of some assistance. Should 
any further questions arise , please fee l free to contact me. 

RJF: jm 

Encs. 

s~ijncere; ,( 
• ;· f ~ 

I \.H ( , j ) ~-'-------

Robe rt J. Freeman 
Executive Director 
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Reverend Robert Walker, Ph.D. 
: ': Allenwood Federal Prison Camp 

'.',:f ~,P. O. Box :1:-0·00 
~ Montgomery, PA 17752 

The ensuin advisory opinion is based solely upon the facts 
presente in y9ur correspon ence. 

, 

Dear Reve'rend Walker: 

·1 I have received your letter of August 18, in which 
you appealed -a denial of access to records requested from 
the New York City Department of Correction regarding its 
Nolunt·eer Associate Chaplain program at Brooklyn House 

,· of Detention. 
,.,, 

", ... , .• ·.· :i:'t is nbted at the outset that your appeal should 
/ not have been directed to this office. The Committee on 

j· ~ublic Access to Records is responsible for advising with 
_:_ .. _,i,;espect . to the Freedom of Information Law. Consequently, 

/. ·';J:,t · does not have possession of records generally, su.ch 
. a~ 1 those in whic~ you are interested, nor does it have 

the authority to compel an agency to make records avail- ,,' 
able. 

Further, although you made reference to letters of 
request attached to your correspondence of August 18, none 
of those letters were included with your correspondence. 

Nevertheless, assuming that requests were made but 
unanswered within the requisite periods of time, you may 
consider yourself constructively denied. As such, you may 
appeal the denial pursuant to §89(4) (a) of the Freedom of 
Information Law. In relevant part the cited provision 
states that: 

;•:-

-ff:. ,· 
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"[Alny person denied access to a 
record may within thirty days appeal 
in writing such denial to the head, 
chief executive or governing body 
of the entity, or the person therefor 
designated by such head, chief execu
tive, or governing body, who shall 
within seven business days of the re
ceipt of such appeal fully explain in 
writing to the person requesting the 
record the reasons for further denial, 
or provide access to the record sought." 

I~· view of the foregoing, it is suggested that you direct 
an appeal to-,: the person designated to determine appeals by 

.. the New Yofk City Department of Correction. According to 
an index that identifies New York City agencies, you should 
direct your appeal to the General Counsel, Department of 
Correction, 100 Centre Street, New York, New York 10013 . 

. r 
Lastly, ,:.I have reviewed my original response to you 

of. July 24. At that time, a pamphlet regarding the Freedom 
of Information Law was sent to you. With respect to the 
appeal procedure, it is suggested that you review pages five 
and eight of the pa~phlet. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

• ... ,';:., ... , .. -... 

Sincerely, 

(2j. tt~ \ .f ~ 
kobsrt J. Freeman 
Executive Director 
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Jim Callaghan 
Editor 
Staten Island Register 
2100 Clove Road 
Staten Island, NY 10305 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Callaghan: 

I have received your letter of August 11 and the 
materials attached to it. You have asked for an advisory 
opinion with respect to a request directed to the Office 
of Richmond County District Attorney under the Freedom of 
Information Law. 

In a letter dated August 4, you requested from the 
District Attorney: 

"l. All records and files pertaining 
to the 1978 arson case against Paul 
Yanofski. 

2. All records and files for com
pleted arson investigations from the 
period June 1, 1979 through August 1, 
1981, inclusive". 

In response to the first area of request, the District 
Attorney, Thomas R. Sullivan, denied access to the records 
citing §87(2) of the Public Officers Law. With respect to 
the second request, the District Attorney indicated that the 
records of his office are not compiled "according to the 
nature of the crime" and he inferred that the records are 
not filed in a manner that permits them to be found in 
accordance with your request. In addition, the District 
Attorney stated that his response constituted a final 
detennination. 
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I would like to offer the following observations and 
suggestions with respect to your request and the response 
offered by the District Attorney. 

First, I would like to address what may be charac
terized as procedural issues. In this regard, §89(1) (b) 
(iii) requires the Committee to promulgate procedural rules 
and regulations in conformity with the Freedom of Information 
Law. In turn, §87(1) of the Law requires each agency, in
cluding Richmond County, to adopt its own procedures under 
.the Freedom of Information Law consistent with and no more 
restrictive than those promulgated by the Committee. Con
sequently, Richmond County should have adopted regulations 
under the Freedom of Information Law based upon those 
promulgated by the Committee. It is suggested that you 
seek to determine whether such regulations have indeed been 
promulgated. 

Under the Committee's regulations, each agency is 
required to designate one or more "records access officers" 
who have the duty of coordinating an agency's response to 
requests for records made under the Freedom of Information 
Law [see attached, regulations, §1401.2(a)]. The records 
access officer is also responsible for assuring that agency 
personnel "assist the requester in identifying requested 
records, if necessary" [see regulations, §1401.5(b) (2)]. 
In view of the foregoing, I believe that an agency and its 
personnel have a duty to assist an applicant in locating 
records sought, if necessary, as in the case of your second 
request. 

It is also noted that the Freedom of Information Law 
provides a two-step procedure regarding requests. If a 
request is initially denied, an applicant has the right to 
appeal to the head or governing body of an agency or whom
ever has been designated to determine appeals [see Freedom 
of Information Law, §89(4} (a}]. Under the circumstances, 
it appears that the District Attorney by means of his 
initial response to your request has prohibited any further 
appeal. If that is so, it is my view that the procedure 
under which the Office of the District Attorney operates 
fails to comply with the procedural requirements imposed by 
the Freedom of Information Law. In short, if the District 
Attorney 1 s initial determination constitutes a final deter
mination, he has essentially removed your capacity to ap
peal a denial of access. 
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Next, the District Attorney indicated that you may 
request records after "identifying the particular file you 
wish". In my opinion, an applicant need not "identify" with 
particularity records in which he or she is interested. 
Although the original Freedom of Information Law enacted in 
1974 required an applicant to seek ''identifiable" records, 
the current Freedom of Information Law, effective January 1, 
1978, requires that an applicant seek "a record reasonably 
described" [see Freedom of Information Law, §89(3)]. More
over, it has been held judicially that if the agency can 
determine what an applicant is seeking, even though it may 
not be specifically identified, an applicant has met his or 
her burden [see Dunlea v. Goldmark, 380 NYS 2d 496, affirmed 
54 AD 2d 446, affirmed with no opinion, 43 NY 2d 754, (1977). 

Finally with respect to procedure, it is noted that 
§87(3) (c) of the Law requires that each agency maintain: 

" .•. a reasonably detailed current list 
by subject matter, of all records in 
the possession of the agency, whether 
or not available under this article". 

It is suggested in this regard that you request and review 
the subject matter list prepared by the Office of the Dis
trict Attorney. Perhaps after reviewing its subject matter 
list, you will be in a better position to request records 
reasonably described or identify categories of records in 
which you are interested by means of file designations, for 
instance. 

Second, with respect to rights of access, it is 
emphasized that the Freedom of Information Law is based upon 
a presumption of access. Stated differently, all records of 
an agency are available, except those records or portions 
thereof that fall within one or more among eight grounds 
for denial appearing in §87(2) (a) through (h) of the Law. 

I would like to stress that the introductory language 
of §87(2) states that an agency may withhold "records or 
portions thereof" falling within the exceptions to rights 
of access. Based upon that language, I believe that it is 
clear that the State Legislature envisioned situations in 
which a single record might be both available and deniable 
in part. It is also in my view clear that an agency is 
required to review records sought in their entirety to 
determine which portions, if any, fall within the grounds 
for denial. As such, it would appear that the blanket denial 
offered with regard to your first area of request is inappro
priate. 
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Under the circumstances, there are several grounds 
for denial that might be relevant. However, the extent to 
which they may be relevant is at this juncture unknown to 
me. 

Perhaps the most relevant ground for denial is 
§87(2) (e). The cited provision states that an agency may 
withhold records or portions thereof that: 

" .•• are compiled for law enforcement 
purposes and which, if disclosed, would: 

i. interfere with law enforcement 
investigations or judicial proceedings; 

ii. deprive a person of a right to a 
fair trial or impartial adjudication; 

111. identify a confidential source or 
disclose confidential information re
lating to a criminal investigation; or 

iv. reveal criminal investigative tech
niques or procedures, except routine 
techniques and procedures". 

The language quoted above is based upon potentially harm
ful effects of disclosure. For instance, if the District 
Attorney is currently investigating a crime, it is possible 
that records compiled for law enforcement purposes wouLd 
if disclosed interfere with investigation. However, if the 
investigation has been concluded, many of the harmful 
effects of disclosure described in §87(2) (e) might no longer 
justifiably be cited. There may. be situations in which 
records identify confidential informants. In such cases, 
it is possible that portions of such records identifying 
informants may be deleted, while providing access to the 
remainder. 

A second ground for denial of possible relevance is 
§87(2) tf), which states that an agency may withhold records 
or portions thereof when disclosure would "endanger the 
life or safety of any person". In my opinion, §87(2) (f) 
is similar in intent to §87(2) (e) {iii) regarding confidential 
sources. Again, if disclosure of the identity of an indi
vidual would endanger that person's life or safety, perhaps 
identifying details could be deleted. 
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A third ground for deniat of potential relevance is 
§87( 2) (b), which states that an agency may withhold records 
or portions the reof whe n disclosure would result in "an 
unwarranted invasion of personal privacy". As in the case 
of other situations described above, identifying details 
might be dele ted to protect privacy, while the remaind er of 
the record might be available, if it does not fall within 
any other grounds for denial. 

The last relevant ground for denial would in my view 
be §87(2) (g), which states that an agency may withhold 
record s that: 

•• .•• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tab ulations 
or data: 

ii. instructions to staff that affect 
the public; or 

ii i . final agency policy or de termina 
tions ••. " 

It is noted that the language quoted above contains what i n 
effect i s a double negative. While inter-agency or intra
agency materials may be withheld, portions of such mate rials 
consisting of statistical or factual information, instruc
tions to staff that affect the public, or final agenc y 
poli cy or determinations must be made availabl e. While many 
rec ords in posses sion o f the District Attorney might be 
characte rized as inter-agency or intra-agency materials, 
s ubstantial portions of such records likely consist of fac
tual data that would be available under §87(2) (g ) (i). 

Finally, it is important to poi nt out that t h e burde n 
of proof in a judicial proceeding brought under the Freedom 
o f Information Law is on the agency that de nied access [see 
§89(4) (b)]. Further, as noted earlier, an applicant has 
the right to appeal an initial denial of access. Under 
§89(4) (a) of the Law, upon receipt of an appeal, the person 
or body des i gnate d to d etermine appeals: 

" ... shall within seven business days 
of the receipt of such a ppeal f ully 
explain i n writing to t h e person re
questing the r ecord the reasons for 
f urther denial, or provide access to 
the record s ought. In addition, each 
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agency shall immediately forward to the 
committee on public access to records 
a copy of such appeal and the deter-
rnination thereon". 

Although the District Attorney rendered a written denial, 
I do not believe that any reasons for the denial were 
offered other than a blanket assertion that the records 
could be withheld. Consequently, I do not feel that the 
District Attorney's denial "fully" explained the reasons 
for the denial. 

Also with regard to the burden of proof, it is noted 
that the Court of Appeals has held that an agency cannot 
merely assert a ground for denial and prevail; on the 
contrary, an agency must demonstrate that the harmful 
effects of disclosure described in the grounds for denial 
would indeed arise [see e.g., Church of Scientology v~ 
State, 403 NYS 2d 224, 61 AD 2d 942 (1978); 46 NY 2d 906, 
(1979); Fink v. Lefkowitz, 63 AD 2d 610 (1978); modified in 
47 NY 2d 567 (1979}; Doolan v. BOCES, 48 NY 2d 341 {1979)]. 

A copy of this opinion will be sent to the District 
Attorney in an effort to mediate in this controversy. 

I hope that I have been of some assist~nce. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

cc: Thomas Sullivan 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Kaarsberg: 

I have received your letter of August 14. 

Our previous correspondence dealt with rights of 
access to records pertaining to you in possession of the 
City University of New York (CUNY). However, in your most 
recent letter, you indicated that you received a letter 
from Mr. Arthur Plutzer of CUNY, who informed you that 
documents that you submitted to CUNY were not received 
and, consequently, cannot be made available. ·, Further, 
apparently there are two types of files concerning an 
employee, administration files and non-administration 
files. The records that allegedly do not exist would 
apparently have been kept in the non-administration file. 

I would like to offer the following observations 
and suggestions regarding the situation that you described. 

First, the Freedom of Information Law is applicable 
with respect to existing r~cords. Consequently, if records 
no longer exist, an agency, such as CUNY, has no obligation 
to create records on behalf of an applicant. 

Second, you may request a certification from an 
agency regarding the existence of records. Specifically, 
S89(3) of the Law states in relevant part that an agency, 
on request for records, "shall certify that it does not 
have possession of such record or that such record cannot 
be found after diligent search. 11 !tis suggested that you 
request such a certification with respect to the records in 
which you are interested. 
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And third, it is noted that an agency cannot destroy 
or otherwise dispose of its records at will. There are 
several provisions of law that deal with the capacity 
to destroy and dispose of records that come into possession 
of government in New York. Applicable to CUNY is Local Law 
No. 49 of 1977, which appears as Chapter 72 of the New York 
City Charter. The cited provision created the New York 
City Department of Records and Information Services, which 
has many functions, including the preparation of schedules 
for the orderly disposal of particular types of records in 
possession of New York City agencies. Further, a New York 
City agency cannot destroy or otherwise dispose of records 
without the consent of the Department. In this regard, it 
is suggested that you attempt to determine whether the re
cords in question have been destroyed and, if so, whether 
they have been destroyed in accordance with applicable 
provisions of the City Charter. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

ht~)~ 
Robert J. Freeman - ·· 
Executive Director 

RJF: jm 

cc: Arthur Plutzer 
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The ensuing 'advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Chachere: 

I have received your letter of July 24, which arrived 
at this office on August 14. Please accept my apologies 
for the delay in response. 

You have raised a series of questions regarding re
quests for records directed to the Jericho Union Free School 
District. Having reviewed the materials that you sent, 
including the determination on appeal rendered by David 
Nydick, the Superintendent of Schools, I do not substan
tially disagree with the response given by the Superinten
dent. My view is based upon the assumption that the Super
intendent responded in good faith and that all the records 
that you requested were indeed considered. 

Nevertheless, I would like to offer the following 
observations with respect to the materials. 

First, your letter indicates a belief on your part 
that various types of information that should exist do not 
exist, according to the Superintendent's response. In this 
regard, I have no way of knowing of the existence of parti
cular records. However, §89(3) of the Freedom of Informa
tion Law enables an applicant for records to seek a certi
fication in which a school district official would assert 
in writing that records sought are not in possession of the 
District or that they are in possession of the District but 
cannot be found after having made a diligent search. Spe
cifically, §89{3) of the Freedom of Information Law states 
in relevant part that, on request, an agency: 
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" ••• shall certify that it does not 
have possession of such record or that 
such record cannot be found after 
diligent search". 

Further, the same provision states that, as a general rule, 
an agency need not prepare or create a record in response 
to a request. 

Second, you have questioned whether the District has 
created a "subject matter list". As you are aware, §87 (3) 
(c) of the Freedom of Information Law requires that each 
agency maintain: 

,," .•• a reasonably detailed current list 
by subject matter, of all records in 
the possession of the agency, whether 
or not available under this article". 

In view of the provision quoted above, it is clear that each 
agency, including a school district, has an affirmative 
duty to create a list of its records, in reasonable detail, 
by subject matter. Nevertheless, I agree with Superinten
dent Nydick 1 s statement that "[T]he District is not required 
to topically index each and every document contained in its 
Nike file". From my perspective, the subject matter list 
required under §87(3) (c) should indicate the categories of 
records in possession of an agency; it is not in my view 
required to constitute an index that identifies each and 
every record of an agency. Moreover, in response to a 
similar request for a breakdown of records within a par
ticular subject heading, it was held judicially that such 
steps are not required to be taken (see D'Alessandro v. 
Unemployment Insurance Appeal Board, 56 AD 2d 962). 

Third, with respect to the denial of access to records 
reflective of the identities of individuals,and other per
sonal details,who may have expressed an interest in the pur
chase of a parcel of land, it is possible that such infor
mation might justifiably be withheld. In the determination 
that we discussed and which you cited in your letter, 
Murra v~ Tro Urban Renewal Agenc (Sup. Ct., Rensselaer 
Cty., Apri 2, 19 0 , t ere was no issue of personal 
privacy involved. Further, in the Murray case, the process 
under which the Urban Renewal Agency was to sell real 
property had clearly begun. That does not appear to be the 
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case in the situation that you have described. It further 
appears that it is unknown whether or not the parcel of land 
in question will indeed be sold by the District~ As indi
cated by the Superintendent, if such an eventuality occurs, 
presumably all persons will be given an equal opportunity 
to purchase and records prepared or received in relation to 
such an offering would become available when it is determined 
that the parcel will indeed be sold. 

In short, under the circumstances, I do not believe 
that I can offer significant direction in terms of further 
action that you might take regarding your capacity to gain 
access to additional records in possession of the District. 

I re,~ret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact roe. 

Sincerely, 

~11.~ 
Robert J. Freeman · """· 
Executive Director 

RJF:ss 

cc: Mr. David Nydick 
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The ensuing advisory opinion is based solely upon the fabts 
presented in your correspondence. 

Dear Mr. voultsos: 

I have received your letter of August 8. 

Having reviewed your lengthy correspondence and the 
attachments to it, several ques t ions regarding access to 
various types of records have been raised. Specifically, 
you are seeking access·to any medical and non- medical re
cords which include "official" action.pertaining to you. 
To date, you have contacted and received copies of records 
from local, state and federal offices, as well as some in
formation from private entities. However, you have con
tended that some of the personal information contained in 
these records is incorrect. Consequently, you have re
quested advice regarding the procedures by which you might 
have the capacity to amend misinformation. 

I would like to offer the following comments in re
sponse to your inquiry. 

First, the Freedom of Information Law pertains to 
records in possession of government agencies in New York 
St ate. Specifically, §86(3.) of the Freedom of Information 
Law (see attached) defines "agency" to include: 

" ••. any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a govern
mental or proprietary function for the 
state or any one or more municipali
ties thereof, except the judiciary or 
the state legislature. 11 



Mr. Chris Voultsos 
August 21, 1981 
Page -2-

Therefore, the private institutions to which you have 
written, e.g., New York County Medical Society and a paro
chial school which you attended, would not be considered 
agencies under the definition quoted above. Neverthe
less, by using the sample request letter contained in the 
enclosed pamphlet, entitled "The Freedom of Information 
and Open Meetings Laws .•. Opening the Door", you can re
quest records from any governmental agencies in New York 
State which you believe possess the records you are seek
ing. 

Second, with respect to access to medical records, 
§17 of the Public Health Law authorizes physicians acting 
on behalf of a patient to request and obtain records per
taining to that patient from another doctor of hospital. 
If you have encountered difficulty in obtaining medical 
records in possession of a hospital, you could request a 
physician of your choice to obtain the records from a 
hospital on your behalf. 

Third, as indicated above, the New York Freedom of 
Information Law applies only to records in possession of 
governmental agencies in New York State. However, if you 
are seeking records from an agency of the federal govern
ment, the federal Freedom of Information Act would be 
applicable. I have ericlosed for your review a pamphlet 
entitled "Your Right to Federal Records" which describes 
the proper procedure for requesting records under the 
federal Act. 

" 
Fourth, with respect to the misinformation which 

you believe is contained in some of the records pertain
ing to you, the federal Privacy Act may be of particular 
interest. It is suggested that you review the material 
contained in the pamphlet "Your Right to Federal Records" 
regarding the Privacy Act, which begins on page five. 
Under that legislation, an individual can contact the 
appropriate federal agency to review many types of records 
regarding himself or herself in order to determine the 
accuracy of the information. If you feel that records 
are incorrect, you can write to the agency to request an 
amendment. If you are denied the requested amendment, 
you may submit a statement indicating why you believe the 
records are incorrect. 

Lastly, there is no legislation in New York State 
analogous to the federal Privacy Act under which you have 
a right to seek to correct or amend records pertaining to 
you. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:PPB: jm 

Encs. 

Sincerely, 

ROBERT J. FREEMAN 
Ex~ve Dir 

(JOAllJ. 
BY Pamela Petrie Baldasaro 

Assistant to the Executive 
Director 
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The ensuing advisory op1n1.on is based solel·y upon the facts 
presented in your correspondence. 

Dear Mr. Bull: 

I have received your letter of August 12 and appre
ciate your interest in compliance with the Open Meetings 
Law. You have raised a series of questions regarding the 
implementation of the Open Meetings Law by the Sodus Village 
Board of Trustees. In conjunction with your questions, you 
attached a copy of the minutes of meetings held by the 
Board on July 14 and July 20. 

I would like to offer the following observations 
with respect to your letter and the minutes. 

First, you questioned the length of time in which 
the Board makes available the minutes of its meetings. 
Specifically, you wrote that minutes are generally available 
or prepared until prior to the ensuing meeting. In this 
regard, I direct your attention to §101 of the Open Meet
ings Law. Subdivision (1) of §101 prescribes the minimum 
requirements concerning the contents of minutes of open 
meetings. Subdivision (2) requires that minutes of execu
tive sessions must include reference to any action taken 
during an executive session. Subdivision (3) specifies 
that minutes of open meetings must be compiled and made 
available within two weeks of such meetings and that min
utes of executive sessions must be compiled and made 
available within one week of the meetings during which 
action was taken during an executive session. consequently, 
if, for example, minutes are not approved or made available 
until a month after a meeting, I believe that the Board 
would have failea to comply with the open Meetings Law. 
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It is noted that the requirement that minutes of 
open meetings be compiled and made available within two 
weeks represents an amendment to the Open Meetings Law that 
became effective on October 1, 1979. Prior to the effec
tive date of that requirement, the Committee recognized 
that public bodies might not meet within two weeks to 
approve minutes. As such, the Committee by means of a 
memorandum distributed to all public bodies prior to the 
effective date of that amendment (see attached) recommended 
that unapproved minutes be made available within two weeks 
as required by the Law, but that they be marked as "un
approved", "draft", or "non-final", for example. By so 
doing, the public has the ability to learn generally what 
transpired at a meeting, and concurrently, notice is 
effectively given that the minutes are subject to change, 
thereby giving members of public bodies a measure of pro
tection. 

A second area of inquiry concerns complaints made 
against Village employees. You indicated that during one 
of the Board's meetings, "the Village Attorney stated that 
if the village board was going to discuss personnel, it 
would have to be a closed meeting". In this regard, I 
would like to make several comments. 

First, it is noted that the Open Meetings Law is 
permissive. Stated differently, although a public body may 
in some instances enter into an executive session, there 
is no requirement that an executive session be held, even 
if the subject matter under consideration may appropriately 
be discussed behind closed doors. This point is confirmed 
by means of a review of the procedure prescribed by the 
Open Meetings Law that must be followed prior to entry 
into an executive session. Section 100(1) of the Law 
states in relevant part that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys ••• " 
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The language quoted above indicates that three steps must be 
taken before a public body may enter into an executive ses
sion. First, a motion to go into an executive session must 
be made during an open meeting. Second, the motion must 
identify in general terms the subject matter to be con
sidered. And third, the motion must be carried by a 
majority of the total membership of a public body. In 
view of these requirements, it is possible that a motion to 
enter into an executive session may be defeated, for it 
might not be carried by a majority of the total membership. 
Similarly, I do not believe that an executive session can 
be scheduled in advance of a meeting, for, in a technical 
sense, it can never be known in advance whether a motion 
to enter into an executive session will indeed be carried. 

It is also emphasized that not every matter that 
deals with "personnel" may be discussed during an executive 
session. In the series of amendments to the Open Meetings 
Law to which reference was made earlier, the so-called 
"personnel" exception for executive session was clarified. 
Under the original Open Meetings Law that went into effect 
in 1977, a public body could under §100 (1) (f) enter into 
an executive session to discuss: 

" •.• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to 
-the appointment, employment, promo
tion, demotion, discipline, sus
pension, dismissal or removal of 
any person or corporation ••• 11 

Many public bodies under the language quoted above entered 
into executive sessions to discuss matters pertaining to 
policy related to personnel or matters concerning personnel 
in general. Nevertheless, the Committee consistently con
tended that the personnel exception was largely intended 
to protect privacy, and not to shield matters of privacy 
under the guise of privacy. Consequently, the Committee 
recommended a clarification of §100(1) (f) which was passed 
by the Legislature and signed into law. Currently §100(1) 
(f) of the Open Meetings Law permits a public body to enter 
into an executive session to discuss: 

" ••• the medical, financial, credit or 
employment history of a particular 
person or corporation, or matters lead
ing to the appointment, employment, 
promotion, demotion, discipline, sus
pension, dismissal or removal of a 
1articular person or corporation ••• " 

emphasis added). 
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Due to the insertion of the term "particular", it is clear 
that a public body may enter into an executive session only 
to discuss matters pertaining to a particular person. More
over, §100(1) (f) identifies specific subjects that may 
relate to particular individuals and, in my view, only 
those subjects as they pertain to a particular individual 
may appropriately be discussed behind closed doors. 

At this juncture, I would also like to offer a com
ment regarding the Freedom of Information Law. That statute 
is based upon a presumption of access and states in brief 
that all records of an agency, such as a village, are avail
able, except to the extent that records or portions thereof 
fall within one or more of the grounds for denial appearing 
in §87(2) (a) through (h) of the Law. 

With respect to complaints made against public employ
ees, it has consistently been advised that a complaint is 
available, but that identifying details regarding the 
identity of the person who made the complaint may be deleted 
if disclosure of those identifying details would result in 
an unwarranted invasion of personal privacy [see Freedom of 
Information Law, §87(2) (bl J. 

Further, although a complaint may relate to a par
ticular public employee, the courts have generally found 
that public employees enjoy a lesser degree of privacy than 
members of the public, for it has been determined that 
public employees have a greater duty to be accountable than 
any other group. In addition, in cases pertaining to records 
identifiable to public employees initiated under the Freedom 
of Information Law, it has been held on several occasions 
that records relevant to the performance of a public employ
ee's official duties are available, for disclosure in such 
instances would constitute a permissible rather than an 
unwarranted invasion of privacy [see e.g., Farrell v. Village 
Board of Trustees, 372 NYS 2d 905, (1975); Gannett Co. v. 
Countf of Monroe, 59 AD 2d 309 (1977); aff'd 45 NY 2d 954 
(1978 ; Montes v. State, 406 NYS 2d 664 {Court of Claims, 
1978); Steinmetz v. Board of Education, East Moriches, Sup. 
Ct., Suffolk Cty., NYLJ, October 30, 1980]. Conversely, 
if a record is irrelevant to the performance of a public 
employee's official duties, it may justifiably be withheld 
on the ground that disclosure would indeed constitute an 
unwarranted invasion of personal privacy (see e.g., Matter 
of Wool, Sup. ct., Nassau Cty., NYLJ, Nov. 22, 1977). In 
the case of a complaint, at least one case held that com
plaints made against public employees are relevant to the 
performance of official duties and, therefore, are available 
(see Montes, supra}. 
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Next, the minutes of the special meeting of the Board 
held on July 20 indicate that a discussion was held during 
an executive session regarding "possible litigation". In 
my opinion, "possible" litigation does not constitute an 
appropriate basis for entry into an executive session. 
Section 100(1) (d) of the Law states that a public body may 
enter into an executive session to discuss "proposed, pending 
or current litigation". From my perspective, virtually any 
discussion held by a public body could involve "possiblen 
litigation. To be characterized as "proposed" litigation, 
there must in my view be a real threat or imminence of 
litigation to qualify for executive session under §100(1) 
( d) • 

Lastly, provisions concerning minutes appearing in 
§101 of the Open Meetings Law and the Freedom of Information 
Law require that a voting record be compiled in each in
stance in which a public body votes. Section 87(3) (a} 
of the Freedom of Information Law requires that a record 
of votes be compiled in every instance in which a vote is 
taken in which each member who voted and the manner in 
which that person voted is recorded. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Attachment 

cc: Vilage Board of Trustees 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Jerome s. Cohen 
Cohen, Ravoso, Weinstein & Fox 
Attorneys at Law 
24 Front Street 
Port Jervis, NY 12771 

August 24, 1981 

The ensuing ,,advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Cohen: 

C 
I have received your letter of August 6 in which you 

requested an advisory opinion under the Freedom of Informa
tion Law. Your interest in complying with the Freedom of 
Information Law is much appreciat ed. 

Your inquiry concerns a request for the names and 
addresses of persons who have applied for grants and loans 
from the Port Jervis Urban Renewal Agency. The grants and 
loans in question are made under a program administered by 
the federal Department of Housing and Urban Development 
(HUD). In a letter addressed to the Urban Renewai Agency 
attached to your correspondence, you indicated that : 

"[I]n order to qualify for a 312 loan 
or grant, the individuals involved 
must show an income or economic level 
less than the maximum level determined 
by H.U.D. for the program". 

As a consequence, you have denied the request on the. ground 
that disclosure would result in an "unwarranted invasi on of 
personal privacy" under the provisions of §§87(2) (b) and 
89(2) (b) of the Freedom of Information Law. 

I concur with your opinion. I would, however, like 
to offer the following observations with respect to the 
situation. 
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First, the Freedom of Information Law is based upon 
a presumption of access. Stated differently, all records of 
an agency, such as the Port Jervis Urban Renewal Agency, are 
available, except to the extent that records or portions 
thereof fall within one or mo~e of the grounds for denial 
appearing in §87 (2) (a) through {h) of the Law. 

Second, as indicated above, the Freedom of Informa
tion Law enables an agency to withhold records or portions 
of records the disclosure of which would result in an un
warranted invasion of personal privacy. While I believe 
that the Freedom of Information Law is intended to ensure 
that government is accountable, the privacy provisions of 
the Law in my view seek to enable government to prevent 
disclosures concerning the personal details of individuals' 
lives. As 'Such, the central question involves the extent 
to which disclosure would constitute an unwarranted as 
opposed to a permissible invasion of personal privacy. 

Third, from my perspective,·a disclosure that permits 
the public to determine the general income level of a par
ticipant in the program would likely constitute an unwarranted 
invasion of personal privacy, for such a disclosure would 
indicate that a particular individual has an income or 
economic means below a certain level. In some circumstances, 
individuals might be embarrassed by such a disclosure. Fur
ther, the New York State Tax Law contains provisions that 
require the confidentiality of records reflective of the 
particulars of a person's income or payment of taxes (see 
e.g., §697, Tax Law). As such, it would appear that the 
Legislature felt that disclosure of records concerning 
income would constitute an improper or "unwarranted" invasion 
of personal privacy. 

Lastly, it is emphasized that when dealing with pri
vacy, attempts to balance interests and subjective judg
ments must of necessity be made. Therefore, although I 
might believe that disclosure of particular information 
would be offensive and result in an unwarranted invasion of 
personal privacy, another person might feel that disclosure 
would be innocuous, thereby resulting in a permissible 
invasion of personal privacy. In short, I do not feel that 
there are any specific rules that one may follow in deter
mining issues relative to personal privacy. However,- based 
upon the Freedom of Information Law and the direction pro
vided in the Tax Law, it would appear that records reflec
tive of the identities of individuals who receive grants or 
loans under the program in question could justifiahly ·be 
withheld. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Charles E. Wright 
BO A 2724 
Box B 
Dannemora, NY 12929 

The ensuin~ advisory opinion is based solely upon the facts 
presented Ln your correspondence. 

Dear Mr. Wright: 

I have received your letter.of August 10. 

According to your letter, you made a request under 
the Freedom of Information Law for the master index of the 
Department of Correctional Services. A representative of 
that Department, Mr. Donald W. Maloney, notified you that 
the charge for a copy of the master index is five dollars. 
You are seeking to determine whether this fee is required 
by law. 

I would like to offer the following comments with 
respect to your question. 

First, I direct your attention to §87 (1) (b) (iii) of 
the Freedom of Information Law, which states that the fees 
for photocopies of records: 

" •.. shall not exceed twenty-five 
cents per photocopy not in excess 
of nine by fourteen inches, or 
the actual cost of reproducing 
any other record, except when a 
different fee is otherwise pre
scribed by law". 

The Department of Correctional Services, in §5.36 of its 
regulations, has promulgated a twenty-five cent fee per page 
for photocopies not in excess of nine by fourteen inches. 
I have been advised that the master index in question con
tains thirty-nine pages. As such, the five dollar charge 
does not violate the twenty-five cent per page maximum. 
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Second, it is possible that the institution in which 
you are housed may possess a copy of the master index that 
you could inspect, presumably at no charge. 

I hope that I have beeri of some assistance. Should 
any further questions arise, please feel free to contact me. 

BY: 

PPB:RJF:ss 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

·Director 
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Richard Ryan 
Staten Island Register 
2100 Clove Road 
Staten Island, NY 10305 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Ryan: 

I have received your letter of August 13 concerning 
a request directed to the New York City Fire Department. 
After having been initially denied access to the records 
sought, you have asked for a ttruling" from this office. 

It is empha.sized at the outset that the Committee on 
Public Access to Records does not have the capacity to 
issue what may be characterized as a "ruling". On the 
contrary, the Committee is responsible for advising with 
respect to the Freedom of Information Law. 

In terms of background, you sent a letter to the 
Fire Department on August 4 in which you requested: 

"[A]ll records and files for completed 
arson investigations on Staten Island 
from th'e period June 1, 1980 through 
July 31, 1981 inclusive. This should 
include the names and addresses of all 
property owners as well as the addresses 
of the buildings involved". 

In response, Dennis R. Hawkins, Counsel to the Department, 
denied access, stating that: 

"[T]he records and files you have re
quested are exempt from disclosure 
under the terms of the Freedom of In
formation Law, since they have been 
compiled for law enforcement purposes. 
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Disclosure of these files and records 
would interfere with law enforcement 
investigations or judicial proceedings, 
identify confidential sources or dis
close confidential information and 
reveal criminal investigative tech
niques or procedures". 

I would like to offer the following observations with 
respect to the situation. 

First, the Freedom of Information Law is based upon 
a presumption of access. Stated differently, a l l records 
of an agency, such as the Fire Department, are availaole, 
except to the extent that records or portions thereof fall 
within one or more of the grounds for denial appearing in 
§87(2) (a} through (h) of the Law. 

Second, it is emphasized that the introductory 
language of §87(2) states that an agency may withhold 
"records or portions thereof" that fall within one or more 
of the grounds for denial. Consequently, I believe that 
the Legislature en~isioned situations in which a single 
record might be both accessible and deniable in part. 
Furthermore, I believe that it is clear that an agency 
is required to review records sought in their entirety 
to determine which portions, if any, may justifiably be 
withheld. 

Third, the language of the denial offered by Mr. 
· Hawkins indicates that the denial is based upon §87(2) (e) 
of the Freedom of Information Law. The cited provision 
states that an agency may withhold records or portions 
thereof that: 

" ••• are compiled for law enforcement 
purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or judicial proceedi~gs; 

ii. deprive a person of a right to a 
fair trial or impartial adjudication; 

iii. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation; or 

iv. reveal criminal investigative 
technjques or procedures, except 
routine techniques and procedures". 
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In my view, §87(2) (e), as in the case of several other grounds 
for denial appearipg in §87(2), is based upon potentially 
harmful effects of disclosure. For instance, if an arson 
investigation is ongoing and disclosure would interfere 
with. the investigation, §87(2) (e} (i) would be applicable as 
a basis for withholding. Nevertheless, if an investigation 
has b.een concluded, the cited ground for denial might no 
longer be applicable. In short, if an investigation has been 
terminated, it is possible that the harmful effects of 
disclosure envisioned by §87(2) (e) (i) through (iv) might 
have all but disappeared. 

Moreover, as noted previously, the Fire Department 
is in my view obliged to review the records sought in their 
entirety to determine which portions fall within the scope 
of the grounds for denial. In some cases, for example, 
some records might identify a confidential source. Never
theless, perhaps those aspects of the records in which 
confidential sources are identified could be deleted, while 
the remainder would be available. Similarly, some of the 
records in question might be reflective of "non-routine" 
criminal investigative techniques and procedures that would 
be deniable under §87(2) (e) (iv1• However; it is also likely 
that many of the criminal investigative techniques or pro
cedures described in the records were routine in nature and, 
therefore, would not fall within the scope of §87(2) (e) (iv). 

Lastly, if your request is denied on appeal, you 
have the capacity to initiate a proceeding under Article 78 
of the Civil Practice Law and Rules. In this regard, as a 
general rule, a petitioner has the burden of proving in an 
Article 78 proceeding that an agency acted unreasonably. 
However, §89(4) (b) of the Freedom of Information Law speci
fies that the burden of proof in an Article 78 proceeding 
brought under that statute rests upon the agency. In such a 
proceeding, an agency must prove that the records withheld 
in fact fall within one or more of the grounds for denial. 
Further, it has been held by the Court' of Appeals, the 
state's highest court, that an agency cannot merely assert 
a ground for denial and prevail; on the contrary, it must 
demonstrate that disclosure would result in the harmful 
effects envisioned by the grounds for denial {see e.g., 
Church of Scientolo~y v. State, 1403 NYS 2d 224, 61 AD 2d 
942 (1978~; 46 NY 2 906 (1979) and Fink v. Lefkowitz, 63 
AD 2d 610 {1978}; modified in 47 NY 2a 567 {1979)]. 
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I hope that I have been of some as~istance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

Sincerely, 

~,J-((~ 
Robert J. Freeman 
Executive Director 

cc: Commissioner Charles J. Hynes 
Dennis R. Hawkins, Counsel 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. ,. 
Dear Mr. Frank: 

I have received your letter of August 13 in which 
you requested an advisory opinion under the Freedom of 
Information Law. 

Your first area of inquiry concerns rights of access 
to written evaluations made by supervisors who consulted 
with Assistant Commissioner Mazursky of the Real Property 
Assessment Bureau of the New York City Department of 
Finance. In this regard, you attached a copy of the letter 
sent to you by Assistant commissioner Mazursky, who indi
cated that he requested from supervisors for whom you have 
worked in the past ten years "an evaluation of your perfor
mance and their advice in regard to your reinstatement". 

In my view, written evaluations transmitted to 
Commissioner Mazursky regarding your reinstatement may 
likely be withheld. 

In brief, the Freedom of Information Law states 
that all records of an agency, such as the Department of 
Finance, are available, except those records or portions 
thereof that fall within one or more grounds for denial 
appearing in §87(2) (a} through (h) of the Law. 

Relevant under the circumstances is §87(2) (g}, 
which states that an agency may withhold records that: 



Theodore G. Frank 
August 24, 1981 
Page -2-

" ••. are inter-aCJency or intra-agency 
materials which are not: 

i. statistical or factual tabula
tions or data; 

ii. 
the 

instructions 
public; or 

to staff that affect 

iii. final agency policy or determin
ations .•. " 

It is noted that the language quoted above contains what in 
effect is a double negative. While inter-agency or intra
agency materials may be withheld, portions of such mater
ials consi~'ting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policy or determinations must be made available. 
Concurrently, those portions of inter-agency or intra
agency materials consisting of advlce, suggestion, impres
sion and the like may in my view justifiably be withheld. 
Under the circumstances, since the communications sent to 
the Assistant Commissioner were advisory in nature, I believe 
that they would fall within the scope of the ground fdr· 
denial cited above. 

Your second area of inquiry involves a letter 
directed to the New York City Department of Investigation. 
In conjunction with that letter, you asked whether the 
Department is "required to answer any of the sixteen 
questions" you raised. 

I would like to point out with respect to your second 
question that the title of the Freedom of Information Law 
is somewhat misleading. The Freedom of Information Law is 
an access to records law. It is not a vehicle by which 
individuals may essentially cross-examine public officials. 
Further, §89(3) of the Law states in part that, as a gen
eral rule, an agency need not create a record in response 
to a request for "information". 

There may, however, be existing records reflective 
of some of the information in which you are interested. 
For instance, there may be statutes, rules, regulations, 
statements of policy, administrative staff manuals and 
similar records that may contain information responsive 
to several of the questions that you raised. By means of 
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example, in one of your questions, you asked how long after 
an assessor retires must he wait before he may engage in 
real estate transactions with the City of New York. Perhaps 
there is a code of ethics, a regulation, or a policy deter
mination that would be responsive to that question. 

It is suggested that you might want to transmit 
another letter to the Department in which you request records 
reflective of or containing the information that you are 
seeking. I have enclosed for your consideration copies of 
the Freedom of Information Law and an explanatory pamphlet 
on the subject. The pamphlet may be particularly useful 
to you, for it contains sample letters of request and 
appeal. 

I hOPe that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

sincerely, 

CJ,, A 1 ~ 'V '<, \.\b . l (\_,.._ __ _ 
Robert J. Freeman 
Executive Director 

cc: Assistant Commissioner Mazursky 
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Theodore Baker 
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135 State Street 
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August 25, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Baker: 

I have received your letter of August 23, copies of 
which were sent to three officials at the Department of 
Correctional Services. 

In your letter, you indicated that a request was 
made under the Freedom of Information Law on August 11 to 
your counselor at the Auburn Correctional Facility. How
ever, you wrote that the counselor has ignored the request. 
Consequently, you have requested from this office records 
pertaining to you, including your personal and correctional 
supervision history records. 

Please be advised that the Committee on Public Access 
to Records is responsible for advising with respect to the 
Freedom of Information Law. This office does not have 
possession of records generally, such as those in which 
you are interested, ,nor does it have the capacity to compel 
an agency to provide access to records. 

Nevertheless, I would like to offer the following 
advice. 

The Freedom of Information Law requires the Com
mittee to promulgate regulations of a procedural nature. 
In turn, each agency, such as the Department of Correctional 
Services, is required to adopt its own regulations consis
tent with those promulgated by the Committee. 
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In this regard, the Department of Correctional 
Services has promulgated regulations under the Freedom of 
Information Law. Enclosed for your consideration is a 
copy of §5.20 of the Department's regulations, entitled 
"Examination of inmate record by subject or his attorney". 
Under those regulations, in inmate is required to direct a 
request under the Freedom of Information Law to the facility 
superintendent or his designee. Since your request was 
sent to your counselor, it would appear that it was directed 
to the wrong person. It is suggested that you renew your 
request and direct it to the facility superintendent. In 
the event that the superintendent denies access to the 
records, according to §5*20{c} you may appeal a denial to 
Counsel to the Department of Correctional Services. 

Enclosed for your consideration is an explanatory 
pamphlet regarding the Freedom of Information Law that may 
be useful to you. 

I hope that I have been of some assistance~ Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

~~{'~ 
Robert J. Freeman 
Executive Director 
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I believe that the pupil participation sheet is 
subject to the provisions of the Buckley Amendment, for 
it identifies specific students by name, ID number and 
date of birth. The form includes reference to contact 
hours spent by students in reading, math and English as 
a second language. It also contains percentile scores 
regarding tests administered to students over a length of 
time. 

I believe that the personally identifying details, 
such as the name, ID number and date of birth could be 
deleted under the provisions of the Buckley Amendment, for 
the inclusion of those details could identify specific 
students to whom r eference is made on the sheet. 

It i's in my view questionable whether the remainder 
of the sheet is availabl e after deleting the personally 
identifying details~ According to the regulations to 
which reference was made earlier, the phrase npersonally 
identifyingu means: · 

" •.. that the data or information in
cludes (a) the name of a student, the 
student's parent, or other family 
member, (b) the address of the student, 
{c) a personal identifier, such as 
the student's social security number 
or student number, (d) a list of . 
personal characteristics which would 
make the student's identity easily 
traceable, or (.e) other information 
which would make the student•s 
identity easily traceable". 

From my perspecti ve, the question in this c ase is whether, 
after deleting a name, ID number and date of birth, the 
identities of the students could be "easily traceable". 
If, for example, a class is large, after deleting identi
fy ing details, it might be all but impossiole to identify 
the students. If, on the other hand, a class is small 
and its membersare known to you, notwithstanding the 
deletion of identifying details, the identities of the 
students by means of the other information found on the 
s heet might be "easily traceable". As such, a determina
tion of the capacity to deny must in my view be made upon 
additional facts of which I am not aware. 
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....:__ .. , .. -
.. •.· 

During our recent telephone conversation, you informed 
me that you are a teacher. In this regard, I would like 'to 
point out that there are certain situations. in which. ·prior 
consent for disclosure is not.required under the Buckley 
Amendment. For instance~ §99.31 of the r~gulations cited 
earlier states in relevant part that: 

"[Aln educational agency or institu-
tion may disclose personally identifiable 
information from the education records · 
of a student without the written consent 
of the parent of the student or the 
eligible student if the disclosure is--• 

'• (1) To other school officials, in-
cluding teachers" within the ·educational 
institution or local educational agency 
who have been determined by the agency 
or institution to have legitimate 
educational interests ••• ·" 

If, as a teacher, you have "legitimate educational interests" 
in the records, it is possible that you may have the capa
city to gain access to the records in question. 

I hope that l have been of some assistance. Should 
any further questions arise, pl ease feel free· to contact 
me. 

Sincerely, 

J~;~:~~~ 
Executive Director 

RJF:ss 
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Vice President 
Montgomery County Land and 
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August 25, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Barton: 

I have received your letter of August 14 in which you 
requested an opinion regarding the applicability of the 
Freedom of Information Law. 

According to your letter, on June 24, your group, the 
Montgomery County Land and Home owners Associatiori, requested 
a copy of a tape recording of a meeting held on the pre
ceding evening. You indicated that: 

"[I]t has been the policy of the Clerk 
of the Board to tape record the pro
ceedings of the Board meeting, as well 
as the public segment of the meeting 
to use in assisting him in preparing 
the minutes of the meeting". 

In response to your request for the tape recording and its 
preservation, you were denied access based upon a 1968 
opinion of the Comptroller in which it was advised that a 
tape recorder owned "by a clerk and used as an aid in the 
preparation of minutes does not constitute a public record. 

In my opinion, the tape recording in which you are 
interested is available. 
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First, as you intimated, when the Comptroller's 
opinion was written, the Freedom of Information Law did not 
exist. Since the initial enactment and subsequent amendment 
of the Freedom of Information Law, rights of access to 
records have been broadened and clarified. 

Second, §86(4) of the Freedom of Information Law 
defines "record" to include: 

" ••• any information kept, held, filed, 
produced or reproduced by, with or 
for an agency or the state legislature, 
in any physical form whatsoever includ
ing, but not limited to, reports, 
statements, examinations, memoranda, 
opinions, folders, files, books, man
uals, pamphlets, forms, papers, de
signs, drawings, maps, photos, letters, 
microfilms, computer tapes or discs, 
rules, regulations or codes". 

In my opinion, sine~ the Clerk of the Board uses a tape 
recorder in the performance of his official duties, I 
believe that the tape recording constitutes a "record" 
subject to rights granted by the Law, for it represents 
information produced for an agency. 

To further bolster such a contention, two questions 
might be raised: Would the Clerk employ a tape recorder 
if he was not the Clerk? Would a tape recording be prepared 
by the Clerk of he was not acting in the performance of his 
official duties? In short, it appears that the Clerk used 
the tape recorder and prepared a tape recording in the 
performance of his official duties. Therefore, again, I 
believe that the tape recording was produced for the Board 
and is a "record" subject to the Freedom of Information Law. 

Third, there are two judicial determinations which 
in my view strengthen the contentions offered above. In 
Zaleski v. Hicksville Union Free School District Boar'd of 
Education (sup. Ct., Nassau Cty., NYLJ December 27, 1978), 
it was held that tape recordings of a school board meeting 
constitute "records" that are available under the Freedom 
of Information Law. However, the decision did not make 
clear whether the tape recording was mad_e through public 
funding or otherwise. Further, however, a similar argument 
was made in Warder v. Board of Regents of: the Sta·te of New 
York [410 NYS 2d 742 (1978)). In Warder, the Secretary to 
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the Board of Regents contended that personal notes taken at 
meetings, which were also used as an aid in compiling 
minutes, were the personal property of the Secretary. The 
Court found that the notes were not personal property, but 
rather were "records" prepared in the course of official 
duties that were available after having made an in camera 
inspection to determine rights of access. 

It is important to point out, however, that the tape 
recording need not in my view be preserved for posterity. 
In this regard, §65-b of the Public Officers Law prohibits 
a municipality from destroying records without the consent 
of the Commissioner of Education. In conjunction with §65-b, 
the Department of Education has developed schedules for the 
retention and disposal of records. Based upon conversations 
with representatives of the Education Department, I believe 
that a tape recording may be destroyed or erased, for ex
ample, shortly after its creation and when it has no further 
utility. However, I do not believe that it would be appro
priate to destroy or erase a tape recording while a request 
for a tape recording is pending under the Freedom of Infor
mation Law. 

Third, I would also like to point out that any person 
may in my opinion use a tape recorder at an open meeting, so 
long as the presence of a tape recorder does not unreason
ably detract from the deliberative process. In terms of 
background, until mid-1979, there had been but one judicial 
det~rmination regarding the use of tape recorders at meetings 
of public bodies. The only case on the subject was Davidson 
v. Common Council of the City of White Plains, 244 NYS 2d 
385, which was decided in 1963. In short, the court in 
Davidson found that the presence of a tape recorder might 
detract from the deliberative process. Therefore, it was 
held that a public body could adopt reasonable rules gen
erally prohibiting the use of tape recorders at open 
meetings. 

Notwithstanding Davidson, however, the Committee on 
Public Access to Records had consistently advised that the 
use of tape recorders should not be prohibited in situations 
in which the devices used are inconspicuous, for the presence 
of such devices would not detract from the deliberative 
process. In the Committee's view, a rule prohibiting the 
use of unobtrusive tape recording devices would not be 
reasonable if the presence of such devices would not 
detract from the deliberative process. 
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This contention was essentially confirmed in a 
decision rendered in June of 1979. That decision arose 
when two individuals sought to bring their tape recorders 
to a meeting of a school board. The school board refused 
permission and in fact complained to local law enforcement 
authorities who arrested the two individuals. In deter
mining the issues, the court in People v. Ystueta, 418 NYS 
2d SOB, cited the Davidson decision, but found that the 
Davidson case: 

" ••• was decided in 1963, some fifteen 
(15) years before the legislative 
passage of the'Open Meetings Law 1

, 

and before the widespread use of hand 
held cassette recorders which can be 
operated by individuals without inter
ference with public proceedings or the 
legislative process. While this court 
has had the advantage of hindsight, it 
would have required great foresight on 
the part of the court in Davidson to 
foresee the opening of many legislative 
halls and courtrooms to television 
cameras and the news media, in general. 
Much has happened over the past two 
decades to alter the manner in which 
governments and their agencies conduct 
their public business. The need today 
appears to be truth in government and the 
restoration of public confidence and not 
'to prevent the possibility of star 
chamber proceedings' ••• In the wake of 
Watergate and its aftermath, the pre
vention of star chamber proceedings 
does not appear to be lofty enough 
an ideal for a legislative body: and 
the legislature seems to have recog
nized as much when it passed the Open 
Meetings Law, embodying principles 
which in 1963 was the dream of a few, 
and unthinkable by the majori ty 11

• 

Based upon the advances in technology and the enact
ment of the Open Meetings Law, the court in Ystueta found 
that a public body cannot adopt a general rule that pro
hibits the use of tape recorders. 
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In my opinion, the principle enunciated in Davidson 
remains valid, i.e., that a public body may prohibit the 
use of mechanical devices, such as tape recorders or 
cameras, when the use of such devices would in fact detract 
from the deliberative process. However, since a hand held, 
battery operated cassette tape recorder could not detract 
from the deliberative process, I do not believe that a rule 
prohibiting the use of such devices would be reasonable or 
valid. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Montgomery County Board of Supervisors 

William Moore, County Attorney 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Datz: 

I have recei ved your letter of August 13 . 

According to your letter, you submitted a written 
request under the Freedom of Information Law and subsequently 
appealed to the New York City Department of Employment of 
the Human Resources Administration. Among other things, 
you requested the name of the records access officer for 
that Department, as well as any regulations adopted by the 
Department in accordance with the Freedom of Information Law. 
Nevertheless, as of the date of your letter, you have appar
ently not received any response to either the request or 
the appeal. 

First, with respect to the time limits for response 
to requests, §89(3) of the Freedom of Information Law and 
§1401.S of the Committee's regulations provide that an agency 
must respond to a request within five business days of the 
receipt of a request. The response can take one of three 
forms. It can grant access, deny access, and if so, the 
denial should be in writing stating the reasons, or the 
receipt of a request may be acknowledged in writing if 
more t han five days is necessary to review or locate the 
records and determine rights of access. When the receipt 
of the request is acknowledged within five business days, 
the agency has ten additional days to grant or deny access. 
Further, if no response is given with in five business days 
of receipt of a request or wit hin t e n days of the acknow
ledgment of the receipt of a request, the request is con
sidered "constructively" denied [see regulat ions, Sl401.7(b)]. 
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In my view, a failure to respond within the desig
nated time limits results in a denial of access that may be 
appealed to the head of the agency or whomever is designa
ted to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89(4) (a)]. A review of 
our files indicates that the Committee has not received a 
copy of an appeal from the Department of Employment. 

Further, it was held recently that when an appeal is 
made but a determination is not rendered within seven busi
ness days of the receipt of the appeal as required under 
§89(4) (a) of the Freedom of Information Law, the appellant 
has exhausted his or her administrative remedies and may 
initiate a challenge to a constructive denial of access 
under Article 78 of the Civil Practice Law and Rules 
[Floyd v. McGuire, 437 NYS 2d 886 (1981)]. 

Second, §87(1) (a) of the Law requires that all agen
cies promulgate regulations in accordance with the regUla
tions of the Committee on Public Access to Records (see 
attached). As such, the Department should have adopted 
regulations, or perhaps it operates under regulations 
promulgated under the Freedom of Information Law by the 
Office of the Mayor. 

Lastly, in an effort to promote compliance with the 
Freedom of Information Law by the Department, a copy of 
this opinion, the Law and the Committee's procedural regu
lations will be sent to Commissioner Gault. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

PPB:RJF:ss 
Enclosure 
cc: Ronald T. Gault 

BY: 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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The ensuin advisor o inion is based solel u on the facts 
presente in your corresp<?n ence. 

Dear Mayor Nicolella: 
l 

I have received your letter of August 19 in which 
you requested an advisory opinion under the Freedom of 
Information Law. 

According to your letter and our recent telephone 
conversation, you have unsuccessfully requested records in 
possession of the Gloversville Water Department, which is 
administered by the Gloversville Board of Water Commis
sioner~~ Specifically, you requested records indicating 
the total production of water for the month of July, the 
total amount of billings for the same period, the percen
tage of users during July in every rate category, the names 
of the eighteen largest users to which reference was made 
during a public presentation, and the total amount billed 
during_l980 to the eighteen largest users in the Di'strict. 
Having directed your request to the Clerk of the Board, you 
were informed that the information sought had been prepared 
and is in existence. However, the Clerk and the President 
of the Board advised you that the Board voted to deny 
access to the records in question. 

In my opinion, the records in which you are inter
ested are clearly available under the Freedom of Information 
Law for the following reasons. 
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First, the ' Freedom of ~nformation Law is based upon 
a presumption of access. Stated differently, all records 
of an agency, such as the Board, are available, except to 
the extent that records or portions thereof fall within one 

, or more of the grounds for denial appeari~g in §87(21(.a) 
through (h) of the Law. 

Second, as a general rule, an. ~gency is not required 
to create a record in response to a request. However, 
during our telephone conversation, as well as an ensuing 
conversation with the City Attorney, Mr. Geraghty, you 
indicated records do exist containing the information 
sought in your request. Therefore, it is clear that you 
requested existing records, rath.er than information that 
would invo,lve a new compilation. 

Third, in my view, there is but one ground for denial 
that .may be applicable. However, due to the structure of 
that ground for denial, I believe that it may be cited as a 
basis for disclosure. Specifically, §87(2} (g) of the Law 
states that an agency may withhold records that: 

" ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public: or 

iii. final agency policy or determina
tions .•• " 

It is noted t~at the la~guage quoted above contains what in 
effect is a double n~gative. While inter-agency or intra
·agency materials may be withheld, portions of such materials 
consisting of statistical or factual information, instruc
tions to staff that affect the public, or final agency 
policy or determinations must be made available. 

Under the circumstances, it would appear that the 
records in question may properly be characterized as 
"in_tra-agency materialsn. Nevertheless, it also appears 
that they consist solely of statistical or factual informa
tion that is available under §87(2) (g) (i . 
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l I I 
And fourth, the Freed~ o! ' Inforil)atj..on Law pt"eser'res 

rights of access gran~ed by othe~ provisions. of Law~ Sec
tion 89 {Sl of th.e Law· ~tates that: 

"[N]othing in this. article sha,11 be 
construed to limit or abridge any 
otherw.ise available right of access 
at law or in equity of any pa~ty to 
records". 

As such, if records •are ayailable under some other- p~ovi
sion of law or by means of judjcial detez:mination, nothing . 
in the Freedom of Information Law may be cited to limit · 
or abridge those righta of access. I.n this regard, I direct 
your attention to 551 ot the General MuniciJ?Al Law-, w.fiich 
states in part that, 

I • · -· 
"(A]ll books of minutes, entry or 
account, and tne books, bills, vouchers, 
checks, contracts or other papers 
connected wit~ or ueed or flled in the 
office of, or witfi any officer, board 
or commission acting for or on be-

' half of any county1 town, v~llage or 
-municipal corporation in this state.,. 
are hereby declared to be public records ...... 

Therefore, I believe that the records in which you are in
terested are availan1e not only under the freedom of Infor
mation Law, but also under §51 of the General Municipal Law. 

In order to inform the Water Board ot this opinion, 
a copy will be sent to that office. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

R.JF:ss 

cc: Frank LaPorta, Presi dent 

Sincerely, 

~0,~ 
Robert J. Freeman 
Executive Director 

r 
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Larry O'Sullivan 
Branch Manager 
AM Jacquard Systems 
1535 Western Avenue 
Albany, NY 12203 

Dear Mr. O'Sullivan: 

on the facts 

I have received your letter of August 18, as well 
as the materials attached to it. 

I 

According to your letter, you have questioned a 
denial of access by the Offi~e of General Services with 
respect to records reflective of the recommendations and 
comments of specification writers at the Office of General 
Services. The denial rendered by Commissioner Egan cited 
a provision concerning inter-agency or intra-agency mater
ials as the basis for withholding the records in question. 

Based upon the description of the materials in 
which you are interested, I concur with the Commissioner's 
response. 

As you may be aware, the Freedom of Information Law 
is based upon a presumption of access. All records of an 
agency, such as the Office of General Services, are avail
able, except those records that fall within one or more 
grounds for denial appearing in S87(2) (a) through (h). 

From my perspective, there is but one ground for 
denial that could appropriately be cited. Specifically, 
§87(2) (g) of the Freedom of Information Law states that an 
agency may withhold records that: 

rr 
.;f 



r-

f 

C 

0 

Larry O'Sullivan 
August 26, 1981 
Page -2-

" ••• are inter-~gency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; ord 

iii. final agency policy or detennina
tions ••• " 

I 
Under the circumstances, it appears that the records 

sought could properly be characterized as "intra-•?gency 
materials", since they were transmitted between employees 
of the Office of General Services. Further, since they are 
reflective of recommendations and comments, I do not believe 
that the records could be considered as ~tatistical or 
factual data, instructions to staff that affect the public, 
or final agency policies or determinations. It is noted 
in this regard that the sponsor of the Freedom of Informa
tion Law indicated that S87 (2) _(g) was intended to enable 
government to ,withhold inter-~gency and intra-agency 
materials consisting of advice, recommendations, sugges
tions, impressions and the like. A recommendation, for 
example, is advisory in nature and may be accepted or 
rejected by a supervisor or other decision-maker. 

In view of the foregoing, it appears that the records 
spught fall within the scope of the ground for denial 
envisioned by S87(2}(g) of the Freedom of Information Law 
and that the Commissioner's determination was consistent 
with the Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Commissioner Egan 

11 

I 

Sincerely, 

~ ~~-A--·-
Robert J. Freeman 
Executive Director 
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Marcos Rivera #79-A-2700° 
Great Meadow Correctional Facility 
Box 51 
Comstock, New York 12821 

The ensuing advisory_ o~inion is based ~·01e:),.':y __ u:rzon the ·fact_s 
presented in your co·rrespo·ndenc·e. 

Dear Mr. Rivera: 

Your letter addressed to Secretary of State Paterson 
has been transmitted to the Committee on Public Access to 
Records, which is responsible for advising with respect to 
the Freedom of Information Law and of which the Secretary 
of State is a member. 

In your letter, you haye requested from the Depart
ment of State and/or the Committee various records, such as 
a presentence report, a certificate of evidence of imprison
ment and a district attorney's report. 

In this regard, as indicated earlier, the Committee 
is responsible for giving advice under the Freedom of In
formation Law; it does not have possession of records gen
erally, such as those in which you are interested, nor does 
it have the authority to require an agency to disclose 
records. As such, the Department of State and the Committee 
simply do not have possession or control of the records 
sought. 

Nevertheless, I would like to offer the following 
suggestions and advice with respect to your request. 

First, you cited the federal Freedom of Infonnation 
and Privacy Acts, which appear in 5 use §552 and 5 use 
§552a respectively. Those Acts apply only to records in 
possession of federal agencies. As such, they are not 
applicable to the records that you are seeking. Applicable 
to records in possession of New York State agencies is the 
New York Freedom of Information Law, a copy of which is 
attached. 
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Second, under the Freedom of Information Law, a 
request for records sihouid be made to the "records access 
officer" of the agency, that maintains possession of the 
records. For instance', if you are interested in obtaining 
a copy of a district attorney's report, a request for that 
record should be directed to the appropriate district 
attorney's office. Similarly, I believe that a certificate 
of evidence of imprisonment is maintained by the Department 
of Correctiqnal Services. 1 As such, a request for that 
record, under the Department's regulations, should be 
directed to the superintendent of the facility in which 
you are housed. · 

I 
With respect to presentence reports and related 

records, it is noted that such reports are generally deemed 
confidential under §390.50 of the Criminal Procedure Law. 
It is possible, however, that a court may in some instances 
disclose the contents of a presentence report in whole or 
in part to~ defendant or his attorney. Therefore, it is 
suggested that you request the presentence report and 
related materials from the court in which you were tried. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Attachment 

Sincerely, 

~~§.f~ 
Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Medford: 

I have recei ved your letter of August 14 i n which 
you requested an advisory opinion under the Freedom of 
Information Law. 

According to your letter, your assessment has been 
increased by the Nassau County Department of Assessment. 
Having researched other properties in your area, you indi
cated that you f9und a property similar and adjacent to 
your own assessed at approximately sixty percent less than 
your property. Thereafter, you requested copies of the 
Department's "pricing chart for different grades of assess
ment". You indicated that the charts are used by the 
assessors to determine the valuation of property. In re-

; sponse to your request, however, the Department indicated 
that the record is "classified and not available under the 
Freedom of I nformation Act". You wrote further that with
out the information in question, there is no way to deter
mine the method of assessment or to verify the manner in 
which different parcels and improvements are valued. 

Based upon the facts as you have described them, I 
believe that records in which you are interested are 
accessible under the.Freedom of Information Law. 

First, t he Freedom of Information Law is based upon 
a presumption of access. Stated differently, all records 
of an agenc y, such as the Department of Assessment, are 
available, except to the extent that records or portions 

. thereof fall within one or more grounds for denial appear
ing in §87(2) (a) through (h) of the Law . 

1f 
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Second, it appears that there is but one ground for 
denial that may be applicable with respect ·to the records 
ih question. Neverthe'}-ess, due to the structure of that 
ground for denial, I believe that it may .be cited as a 
basis for disclosure. Specifically, §87(2) .(g) of the Law 
states that an ~gency may withhol.d records that: 

" ••• are inter-agency or intra-~gency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

I 
ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determina
tions ••• " 

It is noted that the language quoted iov~ contains what 
in effect is a double negative. While inter-agency or 
intra-agency mate~ials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policy or determinations must be made available. 

I 

Under the circumstances, the records in question 
could likely be character1zed as "intra-agency" materials. 
Nevertheless, it would appear that the pricing charts in 
question constitute factual information available under 
§87(.2} (g) (i). Further, it is possible that the pricing 
charts are reflective of instructions to staff that affect 
the public or the policy of an agency and, therefore, would 
be accessible under §§87(2) (g} (ii) and. (iii) respectively. 

Third, long before the passage of the Freedom of 
Information Law in 1974, it had been held judicially on 
several occasions that virtually any records used in the 
process of developing assessments are available [see e.g.; 
Sears Roebuck & Co. v. Ko~t, 107 NYS 2d 756 (1951) and 
Sanchez v. PaEontas, 32 AD 2d 948 (1969). In addition, in 
a recent decision, it was stated that: 
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"[E]ven prior to the enactment of the 
Freedom of Information Law, and under 
its predecessor, Public Officers Law 
§66, repealed L.1974, c. 578, assess
ment rolls and related records were 
treated as public records, open to 
public inspection and copying ... " 
[Sziksza1 v. Buelow, 436 NYS 2d 558, 
562-563 1981)]. 

Lastly, it is possible that the denial is based upon 
a new provision found in §574 of the Real Property Tax 
Law. The cited provision states in subdivision (5) that: 

"(F]orms or reports filed pursuant to 
this section or section three hundred 
thirty-three of the real property law 
shall not be made available for public 
inspection or copying except for pur-
poses of administrative or judicial 
review of assessments in accordance 
with rules promulgated by the state 
board". 

In my view, despite the prohibition regarding disclosure 
described in the provision quoted above, if, for example, 
you seek to challenge an assessment by filing a grievance, 
I believe that records otherwise deniable under §574(5) 
become available. Stated differently, a grievance pro
ceeding, which may or may not be followed by a judicial 
review, is administrative in nature. Therefore, if a 
request is made for forms considered deniable under §574(5) 
with respect to a grievance proceeding, those forms would 
in my view be available. 

Nevertheless, if your description of the records in 
question is accurate, I do not believe that §574(5) of the 
Real Property Tax Law could appropriately be cited as a 
basis for withholding, for the records that you are seek
ing differ from those described in §574(5). Further, to 
reiterate, it would appear that the records that you are 
seeking are accessible. 

To inform the Department of Assessment of this 
opinion, a copy will be sent to that office. 



( 

Joseph Medford 
August 26, 1981 
Page -4-

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Department of Assessment 

Sincerely, 

Robert J. Freeman 
Executive Director 
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presented in your 

Dear nr. Lee: 

August 26, 1981 

en'ce • . 

I have received your letter of August 14. 

Your inquiry concerns . the application of the federal 
Freedom of Information Act regarding requests for records 
to New York State courts, offices of the districts attor
ney, and the Department of Correctional Services. 

I would like to offer the following observations in 
regard to your inquiry. 

First, I concur with your statemen~ that the federal 
Freedom of Information Act does not require that a reason 
be given when making a request for records. It is also ~rue 
that an applicant for records under the New York Freedom 
of Information Law need not indicate the purpose for 
which a request is made. 

Second, you have indicated that your requests for 
records under the Freedom of Information Act may be directed 
to any agency which depends in part for funding upon the 
federal government. It is apparently your belief that any 
federal monies allocated to a state agency authorizes you 
to request records under the federal Freedom of Information 
Act. 
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I disagree with your contention. The definition of 
"agency" under the federal Freedom of Irifo~tion Act in 
5 u.s.c.A. §551(1) cle·arly indicates that the Act is 4',ppli- ' 
cable only to federal :igencies. Similarly, under tlie New 
York Law, "agency" is defined to include entities of state 
and local government in New York. 

In my view, the agency that has possession of records 
determines which statute is applicable. Therefore, tne New 
York Freedom of Information Law may be cited to request 
records in possession of New York State agencies while the 
federal Freedom of Information Act is applicable with respect 
to records in possession of agencies of the United States 
government. 

Third, I agree with your interpretation that the 
Freedom of Information Law does not authorize a court to 
award attorney 1 fees to a successful litigant in an Article 
78 apecial proceeding. 

In sum, although numerous state and local government 
agencies receive federal funds and participate in federal 
p~ograms, those criteria do not bring such agencies witnin 
€he scope of the federal Freedom of Infomation Act. 

I hope that I have been, of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

BY: 

PPB:RJF:ss 

cc: Donald Maloney 

sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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" 
,;· ,. 

The ensuing aav·isory opinion is based solely upon the· facts 
presented in your co·rresp·ondence. 

Dear Mr. Milburn! 

I have received your letter of August 17, 1981. -'.. '• 
' l • .• . 

You have written with respect to problems you have 
encountered in se.eking records under the Freedom of Inf•or
mation Law from ' various of"f.:i::ees of the New York City Poiice 
Department. In this regard, you requested that the com~ 
mi ttee "investigate" your complaints and issue a "decision 11 • • 

• ; ••. " • : • I 

Although the Committee does not have the authority · . 
to conduct investigations or render "decisions", but rather .· 
the capaci ty to advise, r .would like to offer the foll.owing 
observations. 

First, you were informed that records you requested 
from a police precinct were not available due to their 
destruction by fire. As you may be aware, there is no 
legal requirement that an agency create a record which 
.does not exist [see §89 (3) of the Freedom of·· Information 
Law). However, while the records you are seeking have .been 
destroyed by fire, it is possible that duplicates of some 
of those records may be available elsewhere. For example, 
the Department of Correctional Services, pursuant to §29 
of the Correction Law, has promulgated rules and regulatiQns 
for access to Department records. Enclosed is a copy of the 
relevant regulations for your review. Specifically, §5.20 
indicates that an inmate or former inmate can direct a 
request for inspection or copying of records to his facility 
superintendent or a designee. 
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Second, you have made several requests for other 
types of records to.various sections of the New York Police 
Department. To date your requests.have been denied. It is 
your belief that the offices involved failed to conduct a 
thorough search. You did not indicate in your correspon
dence whether the police agencies have wri~ten to advise 
you of their denials or have failed to respond to your 
requests. Consequently, there are two courses of action 
you could consider. One option is to request that the 
agencies certify that either they do not have custody of 
the specific records or cannot locate the records pursuant 
to §89(3) of the Freedom of Information Law and §1401.2(6) 
of the Committee's regulations (see attached). Another 
option is to consider an appeal. With respect to the time 
limits for response to requests, §89(3) of the Freedom of 
Information Law and §1401.5 of the Committee's regulations 
provide that an agency mUst respond to a request within 
five business days of the receipt of a request. The _re
sponse can take one of three forms. It can grant access, 
deny access, and if so, the denial should be in writing 
stating the reasons, or the receipt of-a request may be 
acknowledged in writing if more than five days is necessary 
to review or locate the records and determine rights of 
access. When the receipt of the request is acknowledged 
within five business days, tPe agency has ten additional 
days to grant or deny access. Further, if no response is 
given within five business days of receipt of a request or 
within ten days of the acknowledgment of the receipt of a 
request, the request is considered "constructively" denied 
[see regulations, §1401. 7 (b)]. 

In my view, a failure to respond within the desig
nated time l.imits results in a denial of access that may be 
appealed to the head of the agency or whomever is designa
ted to determine appeals. That person or body has seven 
Pusiness days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89(4) (a)]. 

Further, it was held recently that when an appeal 
is made but a determination is not rendered within seven 
business days of the receipt of the appeal as required under 
§89(4) (a) of the Freedom of Information Law, the appellant 
has exhausted his or her administrative remedies and may 
initiate a challenge to a constructive denial of access 
under Article 78 of the Civil Practice Law and Rules [Floyd 
v. McGuire, 437 NYS 2d 886 (1981)]. 

I 



Louis Milburn 
August 28, 1981 
Page -3-

Third, the Freedom of Information Law is not appli
cable to the court& or court records. However, some of the 
records that you are seeking may b_e available under §255 
of the Judiciary Law. It is suggested that you direct a 
request to the court in which you were tried, providing as 
much identifying information as possible, including, for 
example, dates, file designations, index and docket numbers, 
etc. 

Lastly, I have received a copy of a letter from the 
Office of the District Attorney, Bronx County, addressed 
to you and signed by Peter Grishman. Mr. Grishman advised 
you that grand jury proceedings and names of witnesses are 
not disclosable in accordance with provisions of the Crim
inal Procedure Law. Specifically, §190.25 requires con
fidentiality of grand jqry proceeding and minutes unless a 
court orders to the contrary. Under §87(2) {a) of the 
Freedom of Information Law, an agency may deny access to 
records that are exempted from disc~losure by state or 
federal statute. Therefore, in my opinion, Mr. Grishman's 
determination to deny access to the grand jury information 
and names of witnesses is likely correct. 

I hope that I have been of some assistance. Should 
any further questions arise,_ please feel free to contact me. 

PPB:RJF:ss 

cc: Peter Grishman 

enclosure 

BY: 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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Acting Supervisor of Public Records 
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Office of the Secretary of State 
17 01 McCormack State Building 
One As hburton Place 
Boston , Massachusetts 02+08 

Dear Mr. Gumbs: 

Your letter of August 18 addressed to Robert Abrams, 
Attorney General of the State of New York, has been trans 
mitted to the Committee on Public Access to Records, which 
is responsible for advising with respect to and administe r
i ng the New Yo rk Freedom of Information Law. 

As reguested, the guestionnaire attached to your 
i nguiry has been completed. In addition, I would like to 
offer the following comments and observations. 

First, it appears that the functions of our respec
tive offices are somewhat similar. As i ndicate d by the 
Freedom of Information Law [see attached, §89(1)], the 
Committee is a statutory body consisting of four ex officio 
government members and six appointed members o f the public. 
Although the Committee does not have the authority to render 
determinations of a binding nature, it does have the capa
city to advise. As a matter of course, this office will 
render a written advisory opinion at the request of any 
person. Further, whi l e the opinion s are not b i nding, they 
have been cited with increasing freguency by the courts, 
and two among the four Appe llate Divisions in the State 
have held that an opinion of the Committee must be upheld 
unless it is unreasonable . 
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With respect to fees, the general rule as expressed 
in §87(1) (b) (iii) is that an agency may charge no more than 
twenty-five cents per photocopy. specifically, the cited 
provision states that fees for copies of records: 

" ••• shall not exceed twenty-five· cents 
per photocopy not in excess of nine 
inches by fourteen inches, or the 
actual cost of reproducing any other 
record, except when a different fee 
is otherwise prescribed by law". 

I 
In view of the language quoted above, the Law distinguishes 
between records that may be reproduced by traditional photo
copying methods and those that require other means of dupli
cation. For instance, if accessible information found on a 
computer tape is requested, an agency may charge on the 
basis of computer time, excluding fixed costs of the agency, 
such as operator salaries, overhead, and similar costs. 

Further, the regulations promul gated by the Commit
tee, which govern the procedural aspects of the Law and 
with which all agencies must comply by adopting consistent 
regulations applicable to their ~ecords, precludes the 
assessment of a search fee {see attached regulations, 
§1401.8). 

In terms of the backg~ound behind the establishment 
of the fee of twenty-five cents, the Freedom of Information 
Law as originally enacted in 1974 made no reference to a 
specific fee to be assessed; however, the statute gave 
the Committee the authority to establish fees by means of 
regulations applicable to agencies of state and local 
government. Based upon a survey done by the State Office 
of General Services, it was found that the average cost of 
<producing a photocopy was approximately six cents per 
photocopy. It was felt by the Committee that the assess
ment of a search fee would b~ inappropriate. In some 
instances, agencies with ine~ficient recordkeeping systems 
might charge members of the Piublic unnecessarily high fees 
due to their own incapacity to locate records. Concurrently, 
it was assumed that in many instances, agency officials 
would be required to spend time to locate records and eval
uate their contents to determi ne rights of access. As 
such, it was determined in 1974 that a maximum fee of 
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twenty-five cents per photocopy would represent consi dera
tions regarding the·actual cost of photocopying as well as 
costs incurred by agencies i n terms of locating and evalu
ating records. 

The Law was substanti ally amended in 1977 and effec
tive on January l, 1978. As indicated previously, the 
Legislature saw fit to codify the general rule that the 
maximum fee for photocopying should be no more than twenty
five cents. It is noted also that, unlike most aspects of 
life, the cost of photocopyi ng has decreased. Currently, 
according to the Office of General Services, there are 
photocopying machi nes for which the actual cost of repro
duction is approxi matel y one cent per photocopy. The 
maximum fee of twenty-five cents, notwithstanding the 
absence of the capacity to assess search fees, has not 
resulted in a substanti al number of complaints by govern
ment or attempts to seek a higher statutory fee. 

As you intimated, there are numerous statutes deal
ing with particular types of records that specify fees 
higher than twenty-five cents per page. For instance, the 
fee for reproducing most court records is one dollar per 
page; in New York City, the fee ,is four dol lars per page. 
There are statutory fees for· searching and copying birth 
and death records. Accident reports in possession of the 
Department of Motor Vehicles are available at a cost of 
$3.50, regardless of the number of pages. 

In addition to copies of the Freedom of Information 
Law and the CoIMnittee's regulations, I have enclosed a 
copy of the Committee's latest annual report. The report 
includes an appendix that identifies by means of a series 
of more than 350 nkey phrases" the subject of written 
advisory opinions rendered by the Committee. Page seven 
·of the index includes fifteen key phrases regarding fees. 
If you are interested in obtaining copies of any of those 
advisory opinions, I would be most pleased to send them 
to you. 

Lastly, I would appreciate receiving a copy of the 
Massachusetts Freedom of Information Law and any other 
materials that you believe may be of interest to me. 
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I hope that I have been of some assistance. Should 
any questions arise, please feel free to contact me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Theodore w. Roth, President 
Missing Heirs International, Inc. 
19 West 44th Street 

C 

New York, New York 10036 

The ensuing advisor o inion is based solel u on the facts 
presented in your correspon ence. 

Dear Mr. Roth: 

I have received your letter of August 17, as well 
as the co·rrespondence appended to it. 

Once again, the correspondence indicates that the 
New York City Employees' Retirement System has opted to 
withhold records that you are seeking that identify deceased 
members of the System. Based_upon a letter addressed to 
you dated August 10 by Harold E. Herkommer, Executive 
Director of the System, the records were withheld on the 
basis of §89(2) (b) (iii) of the Freedom of Information Law. 
As you are aware, the cited provision 0£ the Freedom of 
I nformation Daw states that an unwarranted invasion of 
personal privacy includes: 

" ••• sale or release of lists of 
names and addresses if such lists 
would be used for commercial or 
fund-raising purposes ••• " 

Having reviewed our previous correspondence, I regret 
that there is little that I can do but reiterate content ions 
expressed in those opinions. 

I assume that you continue to request records rela
tive only to deceased members of the Syst em. In my view, 
there is a significant difference in terms or privacy, and, 
therefore, the effects of disclosure, between the release 
of records identifying living beneficiaries as opposed t o 
deceased members 0£ the System. Although it is possible 
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that disclosure of lists of names and addresses relative to 
living beneficiaries might justifiably be withheld on the 
basis of the language quoted above, if a person has died, 
I cannot envision how one's privacy could be invaded in an 
unwarranted fashion. 

It appears that, at this juncture, your only re
course would involve the initiation of a proceeding under 
Article 78 of the Civil Practice Law and Rules. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

cc: Harold E. Herkommer 

Sincerely, 

Robert J. Freeman 
Executive Director 
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ence. 

I have r eceived your letter of August 18, 1981;· in 
which you. requested assistance regarding a request for 
records directed to the Depa~tment of Social Services. 

You indicated that, of the five areas of records 
sought, the Department denied access to four. Addi t ionally, 
you requested comments regarding the action taken by the 
Co!l\lt\itt.ee upon rece ipt of a copy of an appeal in accordance 
with §89(4) (a) of the Freedom of Information Law. 

I would like to offer the following comments with 
regard to your inquiries. 

First, I have received a copy of correspondence 
sen t to you by Richard Chady, Records Access Appeals Offi
cer of the Department of Social services. In that letter, 
which is dated August 24, 1981, Mr. Chady granted access to 
four types of r ecords that had apparently been initially 
denied_ Mr. Chady advised you that the fee for photocopying 
the records in question is $ 5.75. You should be aware that 
an agency may require that fees f or copying be paid in 
advance (see Freedom of Information Law, §89(3)]. 

Second , with regard to "action" taken by the Com
mittee, it is noted that the Committee does not have the 
authority to enforce or otherwise require compliance with 
the Freedom o f Information Law. However, the Committee 
does issue advisory opinions upon reque st, or if, for 
example, there is disagreement r egarding a determination 
rendered following an appeal, the agency, may be contacted 
o rally or in writing by this office. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

BY: 

PPB:RJF:ss 

cc: Richard Chady 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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Mr. Douglas E. Lee 
75-A-1894 
Green Haven Correctional Facility 
Stormville, New York 12582 

The ensuin 
presente in your correspondence. 

Dear Mr. Lee: 

on the facts 

I have received your letter of August 24 as well 
as the correspondence attached to it. 

You have asked for an advisory opinion with respect 
to the fees for photocopying assessed by Guy Paquin, Albany 
County Clerk. According to your letter and the corres
pondence, Mr. Paquin is seeking to assess a fee of one 
dollar per photocopy. In addition, Edward S. Conway, 
Justice of the Supreme Court, indicated to you in a letter 
dated May 21 that the clerk is bound to charge a fee of 
one dollar per page. 

Notwithstanding your situation as an inmate, I 
agree with the contentions expressed by Mr. Paquin and 
Judge Conway for the following reasons. 

First, as you may be aware, the Freedom of Infor
mation Law is applicable to agencies. In this regard, 
the term "agency" is defined by §86(3) of the Law, and it 
specifically excludes the judiciary. Consequently, the 
Freedom of Information Law does not include within its 
scope the courts or court records. 

Second, even if the courts fell within the scope 
of the Freedom of Information Law, the fee of one dollar 
per photocopy would nonetheless be valid. Section 87(1) 
(b) (iii) of the Freedom of Information Law states that an 
agency may assess fees for copies 
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" •.. which shall not exceed twenty-five 
cents per photocopy not in excess of 
nine inches by fourteen inches, or the 
actual cost of reproducing any other 
record, except when a different fee is 
otherwise prescribed by law." 

Based upon the language quoted above, an agency subject 
to the Freedom of Information Law may charge no more than 
twenty-five cents per photocopy, unless some other pro
vision of law prescribes a different fee. In this regard, 
I direct your attention to §8020 of the Civil Practice 
Law and Rules concerning the fees to be assessed by 
county clerks acting as clerks of a court. Specifically, 
subdivision (f) (4) of the cited provision states that a 
clerk shall charge: 

"[F]or preparing only, or preparing 
and certifying a copy of an order, 
record or other paper entered or 
filed in his office , in the counties 
within the city of New York, four 
dollars, and in all other counties, 
one dollar for each page or portion 
of a page measuring up to nine inches 
by fourteen inches." 

Since the request was directed to the Albany County Clerk 
as custodian of court records, he must charge a fee of one 
dollar per page up to nine by fourteen inches pursuant to 
§8020(f) (4) of the Civil Practice Law and Rules. 

Third, you made reference to the fact that you are 
an inmate and indigent, and that the fees charged by 
various other courts and agencies are substantially lower 
than one dollar per page. I would like to point out that 
the records that you are seeking apparently have nothing 
to do with your incarceration. Further, the practices 
of federal courts are unrelated to the New York courts in 
terms of fees. 

And fourth, although there are provisiorsin the 
federal Freedom of Information Act that permit an agency 
to waive fees under certain circumstances,- there is no 
similar provision in the New York Freedom of Information 
Law. Similarly, §5.36 of the regulations promulgated by 
the Commissioner of the Department of Correctional Ser
vices indicates that the Department may waive fees with 
respect to a request for Department records. That pro
vision, however, pertains only to records in custody of 
the Department of Correctional Services; it is in no way 
controlling with regard to court records, such as those 
in which you are interested. 
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In sum, it is reiterated that the fee of one dollar 
per photocopy sought to be assessed by the Albany County 
Clerk is in my view completely consistent with law. 

Lastly, approximately two weeks ago, you requested 
a series of advisory opinions rendered by the Committee. 
Due to your transfer from the Auburn Correctional Facility 
to Green Haven, the materials were returned to this office. 
The opinions are enclosed herein. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

Sincerely, 

~~;t1.~ 
Robert J. Freeman 
Executive Director 

cc: Guy Paquin, Albany County Clerk 
Honorable Edward S. Conway, Justice, Supreme Court 
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Francis T. Murtay 
Ulster County ~ttorney 
P.O. Box 1800 
240 Fair Street 
Kingston, New York 12401 

The ensuin~ advi sory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Murray: 

I have received your letter of August 19 in which 
you requested an advisory opinion regaraing rights of 
access to accident reports. 

Specifically, you have qu~stioned whether police 
accident repor t s must be released to any member of the 
publi c who requests them. You have contended that §66-a 
of the Public Officers Law concerning motor vehicle acci
dent reports is the governing provision and that its language 
limits rights of access to those individuals who have a 
specific "interest". 

I would like to offer the following comments and 
observations wi th respect to your inquiry. 

First, although §66-a makes reference to inspection 
6f accident reports by "any person having an interest 
therein", there is nothing in the stat ute that defines the 
scope of what may be characterized as an "interest". 

Second, the language of §66-a does not in my view 
preclude disclosure of accident reports to persons without 
an interest, legal or otherwise. Consequently, I do not 
believe that §66-a precludes the application of the 
Freedom of Information Law with respect to accident 
reports. Although the term ''interest" is used, it does 
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not appear that accident reports must be withheld with 
respect to persons Having no connection with an accident. 
As such, it does not appear that such records are exempted 
from disclosure by statute and therefore deniable under 
§87(2) (a) of the Freedom of Information Law on the ground 
that a person does not have a legal interest. Stated 
differently, as I read §66-a, as a general rule, accident 
reports must be made available to persons with an "interest", 
whatever that term infers, and may be made available to 
others. 

Third, assuming that the Freedom of Information Law 
is applicable, it would appear that accident reports would 
be available to the general public, unless, as indicated 
in §66-a, disclosure "would interfere with the investiga
tion or prosecution ••• of·a crime involved in or connected 
with the accident". To the extent that accident reports 
would if disclosed interfere with the investigation or 
prosecution of a crime, such information could likely be 
withheld concurrently under §87(2) (e) (i) of the Freedom of 
Information Law. · 

The remainder of accident reports would likely 
consist of factual information that is available under 
§87(2) (g) (i) of the Freedom of Information Law. Further, 
although §87(2) (b) of the Freedom of Information Law per
mits an agency to withhold records or portions thereof 
when disclosure would result in "an unwarranted invasion 
of personal privacy", it appears that disclosure would 
result in a permissible rather than an unwarranted invasion 
of privacy. To bolster that contention, I would like to 
point out that it has been held judicially that police 
blotters are available [see Sheehan v. City· of Binghamton, 
59 AD 2d 808, (1977)]. If a police blotter identifies 
those involved in an accident, and the blotter is acces
sible, it would be difficult to justify a denial on the 
basis of privacy with respect to identifying details that 
appear in an accident report. 

Lastly and perhaps most importantly, in conjunction 
with your request for an opinion, I have contacted the 
State Department of Motor Vehicles. The Department of 
Motor Vehicles maintains in its possession copies of all 
police accident reports. I was informed that the accident 
reports maintained by that Department are copies of the 
reports completed by officers of municipal police departments. 



C 

C 

Francis T. Murray 
September 3, 1981 
Page -3-

Further, accident reports are made available by the Depart
ment of Motor Vehicles as a matter of course at the request 
of any person under §202 of the Vehicle and Traffic Law. 
As such, from a practical point of view, if accident 
reports are made available by the State Department of 
Motor Vehicles, I would question the basis or necessity 
for withholding the same records in possession of a muni
cipal police department. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

Sincerely, 

~ 5 -~·-----Robert J. Freeman 
Executive Director 

RJF:ss 
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Mr. Charles E. Wright 
80-A-2724 
BOK B 
Dannemora, NY 12929 

The ensuin 
presente in your correspondence. 

Dear Mr. Wright: 

I have receiv€d your -letter of August 27 in which you 
raised questions regarding the provisions concerning fees 
in the Freedom of Information Law. Your inquiry was directed 
to Ms. Ba l dasaro, who is on vacation. As such, I have.!)re
~ared the following response. 

section 87(1) (b} (iii ) states t hat an agency may assess: 

11
, •• fees for copies of records which shall 

not exceed twenty-five cents per photocopy 
not in excess of nine inches by fourteen 
inches, or the actual cost of reproducing 
any other record, except when a different 
fee is otherwise prescribed by l aw." 

Your question concerns the interpretation of the clause 
"except when a different fee is otherwise prescribed by 
law 11

• You S\_ated the belief that a different fee could 
be prescribed only by statute and not by regulation-

In my v iew, the . term "law" can include a statute, 
a local law, an ordinance, or a regulation, for example. 
Regulations promulgated by state agencies based upon statu
tory authority have the force and effect of law and are 
given the status of law. Consequently, I bel ieve that a 
fee established by means of regulation would constitute a 
"different fee •.• otherwise prescribed by law. n · 
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It is noted that the language that you have ques
tioned has been the subject of legislative proposals made 
by the Committee. D1ue to the breadth of the term "law", 
it is possible for a town or village, for instance, to 
establish a fee by means of local law that far exceeds the 
twenty-five cent limitation contained in the Freedom of 
Information Law. As a consequence, the Committee recom
mended that the term "law" be replaced by "statute". 
By so doing, the only instance in which a fee for photo~ 
copying could exceed twenty-five cents would involve 
specific direction contained in a statute enacted by the 
State Legislature. The Committee's recommendation was 
contained within a bill which, if enacted, would have 
amended the Freedom of Information Law in several re
spects. However, that bill was vetoed by the Governor 
this year. 

Lastly, enclosed is a copy of the regulations pro
mulgated by the Department of Correctional Services that 
you requested. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

sincerely, 

~!1~~c 
Robe~t J. Freeman 
Executive Director 
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Thomas J. Bruner 
Chief Negotiator 
Chemung County Probation 

Officers Association 
P.O. Box 382 
Elmira, NY 14902 

The ensuin advisor o inion is based solel u on the facts 
Eresented 1n your correspon ence. 

Dear Mr. Bruner: 

I have received your letter of August 21 in which 
you requested an advisory opinion regarding Chemung County's 
compliance with the Freedom of Information Law in relation 
to your requests directed to the County. 

Having reviewed the correspondence attached to your 
letter, I would like to offer the following observations. 

First and perhaps most importantly, the Freedom of 
Information Law is an access to records law. Stated differ
ently, an agency, as a general rule, is not required to 
create a record in response to a request for information. 
Further, §89(3) of the Law specifically states that, unless 
otherwise provided, nothing in the Law shall be construed 
to require an agency to prepare a record that does not 
exist. In the context of your requests, it appears that 
you sought •1 information" including an "agreement" that do 
not exist. If that is indeed the case, the County would be 
under no obligation to prepare such records on your behalf. 

Second, in response to a request directed to R. 
Arden De Vore, Chemung County Treasurer and Records Access 
Officer, you were advised that: 
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"[Y]ou may have access to our cancelled 
checks any time you wish to see them. 
You will have to search the files as 
we do not have the time. 

"You may also see any records we may 
have". 

In my view, even though the records in question might be 
offered for your review, I do not believe that the response 
of the County Treasurer was appropriate. 

As you indicated in your correspondence, the regula
tions promulgated by the Committee specify the duties of a 
records access officer. Relevant under the circumstances 
are provisions indicating that the records access officer is 
responsible for assisting an applicant in identifying 
requested records, if necessary, and upon locating the 
records sought, making them available for inspection [see 
attached, regulations, §1401.2(b) (2) and (3)]. Based upon 
the provisions of the regulations cited above, I believe 
that it is the duty of the records access officer to assist 
you in finding the specific records in which you are inter
ested and making them available to you after having located 
the records. 

Further, a contention that "we do not have the time" 
to search for records is not in my view a valid basis for 
requiring an applicant to search for records. Even before 
the passage of the Freedom of Information Law, it was held 
that "mere inconvenience" does not constitute a sufficient 
basis for wi thho_lding records [see Sorley v. Lister, 218 
NYS 2d 215 (1961}]. In this instance, although the re
sponse indicates that the records are accessible, without 
the capacity to locate the records, you might be "construc
tively" denied access to the records. In addition, in a 
more recent decision rendered under the Freedom of Infor
mation Law, it was held that a shortage of manpower pre
cluding compliance with the Law did not constitute a 
defense, for a denial on that basis would "thwart the very 
purpose of the Freedom of Information La-w" [United Federation 
of Teachers of New York· City Heal th and Hospitals Corpora
tion, 428 NYS 2d 823 (1980)]. In short, I believe that the 
Law and the regulations require the records access officer 
to locate accessible records and make them available to an 
applicant within the requisite time limits. 
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I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Attachment 

cc: Louis J. Mustico 
R. Arden De Vore 

Sincerely, 

~te,,t;1.f~ 
Robert J. Freeman 
Executive Director 
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Mr. John Devine 
77-A-4053 
354 Hunter Street 
Ossining, NY 10562 

The ensuin advisor 
presente in your 

Dear Mr. Devine: 

I have received your letter of August 2i. 

According to your letter, having directed a request 
to the Division of Parole, it was indicated that the re
cords sought, to the extent that they exist, would be made 
available at a cost of twenty-two dollars. You wrote that 
you need the records for a "court action" and that you may 
initiate an Article 78 proceeding to seek "a Court order 
to release this information gratis". 

To assist you and attempt to avoid the initiation 
of litigation, I would like to offer the following comments. 

First, under §87(1) (b) (iii) of the Freedom of Infor
mation Law, an agency, such as the Division of Parole, is 
permitted to charge up to twenty-five cents per photocopy 
not in excess of nine by fourteen inches, unless a differ
ent fee is prescribed by some other provision of law . .. 
Consequently, as a general rule, an agency may charge up 
to twenty-five cents per photocopy for accessible records • 

. 
Second, although the federal Freedom of Information 

Act contains provisions under which an agency may in some 
circumstances waive the fees for photocopying, there is 
no similar provision in the New York Freedom of Infor
mation Law. Therefore, if, for example, the Division 
o f Parole has by regulation established a fee of twenty
five cents per photocopy, I believe that it may assess 
a fee on that basis, payable in advance, before provid
ing copies of accessible records [see Freedom of Infor
mation Law, §89(3)]. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

~tn-~--
Robert J. Freeman 
Executive Director 

RJF: jm 

cc: Wil l iam Altschuller 

... 
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The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Leibowitz: 

I have received your letter of August 26 in which you 
requested an advisory opinion under the Freedom of Informa
tion Law. 

According to your letter and the correspondence 
attached to it, you have to date unsuccessfully attempted 
to gain access to a file pertaining to you in possession 
of the agency by which you are employed. 

In all honesty, the facts described in your letter 
of August 25 to ~teven Kline, Inspector General, are not 
entirely clear. On the one hand, one response appears 
to indicate that there is no file pertaining to you. On 
the other, it was indicated that a written response to 
your request would be given 11 in a week or two". 

I would like to offer the following observations 
with respect to the situation as I understand it • 

. , 
First, the Freedom of Information Law is an access 

to records law. Stated differently, an agency, as a 
general rule, has no obligation to prepare or create a re
cord in response to a request [see attached, Freedom of 
Information Law, §89(3)). Therefore, if, for example, 
there is no file pertaining to you, the agency would be 
under no obligation to create records on your behalf. 

Second, in the event that you believe that records 
do exist, but an agency has provided a response to the 
contrary, you may seek a certification from the agency 



C 

r 

Mr. Michael R. Leibowitz 
September 8, 1981 
Page -2-

in which it is asserted either that records sought are not 
in custody of the agency, or that the records sought are 
in custody of the agency, but that they cannot be found 
after having made a diligent seach (S89(3)J. 

Third, the Freedom of Information Law is based upon 
a presumption of access. section 87(2) of the Law states 
in brief that all records of an agency are available, ex
cept to the extent that records or portions of records. 
fall within one or more of the grounds for denial appear
ing in paragraphs (a) through (h) of the cited provision. 
Moreover, §89(2)(c) states in essence that records per
taining to an individual are available to him or her, un
less one or more of the grounds for denial may appro
priately be cited. 

Fourth, it is suggested that you review your collec
tive bargaining agreement. Often such agreements contain 
provisions which grant rights of access to records to em
ployees that exceed rights .granted by the Freedom of 
Information Law. 

Lastly, with respect to the time limits for response 
to requests, §89(3) of the Freedom of Information Law and 
§1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business aays 
of.the receipt of a request. The response can take one 
of three forms. It can grant access, deny access, and if 
so, the denial should be in writing stating the reasons, 
or the receipt of a request may be acknowledged in writing 
if more than five days is necessary to review or locate 
the records and determine rights of access. When the 
receipt of the request is acknowledged within five bus
iness days, the agency has ten additional days to grant 
or deny access. Further, if no response is given within 
five business days of receipt of a request or within ten 
days of the acknowledgment of the receipt of a request, 
the request is considered "constructively" denied [see 
regulations,.§1401.7(b)]. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that may 
be appealed to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
{see Freedom of Information Law, §89(4) (a)]. 
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I n addition, it was held recently that when an appeal 
is made but a determination is not rendered within seven 
business days of the receipt of the appeal as required 
under S89(4 ) (a) of the Freedom of Information Law, the 
appellant has exhausted his or her administrative remedies 
and may initiate a challenge to a constructive denial o f 
access under Article 78 of the Civil Practice Law and Rules 
[Floyd v. McGuire, 437 NYS 2d 886 (1981)). 

I hope that I have been of some assistance. Shoul d 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enc. 

cc: Steven Kline 

Sincerely, 

~1,{µ~ 
Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solel upon the facts 
presente n your correspondence. 

oear Mr. Phelps: 

I have received your letter of August 27 which con
cerns a request directed to the Middle Island Public 
Library. 

Specifically, you directed a request to the records 
access officer of the Middle Island Public Library on • 
August 7 for transcripts of hearings held in May and June. 
As of August 19, you had not re.ceived a response, and at 
a meeting held on that date you. again requested the trans
cripts. The request,however, was denied. 

I would like to offer the following observations 
regarding the situation that you described. 

First, it is emphasized that the Freedom of Informa
tion Law is an access to records law. Stated differently, 
as a general rule, an agency need not create a record in 
response to a request [see attached, Freedom of Informa
tion Law, S89(3)}. If, for example, public hearings were 
held, but no~transcripts were prepared, the Middle Island 
Public Library would be under no obligation to create a 
a transcript on your .behalf. 

Second, assuming that the transcripts in question 
do exist, it would appear that they are available, for 
their contents would have become known to any person 
present at the hearings. 
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It is noted, however, that the status of public 
libraries under the Freedom of Information Law has not 
been f i nally determined. In this regard, I would like 
to point out that there are several types of libraries 
that may be characterized as "public". They include 
library sytems, cooperative libraries, free association 
libraries and public libraries. In some instances, a 
"public library., may be an independent not-for-profit 
corporation that has a relationship with ·several units 
of government, but which itself is not government. In 
other instances, a public library may be part and parcel 
of a governmental entity. In the case of the l atter, 
public libraries is my view clearly fall within the 
scope of the Freedom of Information Law. In the case 
of the former, the coverage of the Freedom of Informa
tion Law is not entirely clear. Without greater knowledge 
of the nature of the Middle Island Public Library, I could 
not conclude with certainty that it is subject to the 
Freedom of Information Law. 

Third, with respect to the time limits for response 
to requests, §89(3) of the Freedom of Information Law and 
§1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business days 
of the receipt o f · a request.· The response can take one of 
three forms. It can grant access, deny access, and if ~o, 
the denial should be in writing stating the reasons, or 
the receipt of a request may be acknowledged in writing if 
more than five days is necessary to review or locate the 
records and determine rights of access. When the receipt 
of the request ~s acknowle~ged within five business days, 
the agency has ten additional days to grant or deny access. 
Further, if no response is given within five business days 
of receipt of a request or within ten days of the acknow
ledgment of the receipt of a request, the request is con
sidered 11constructively" denied [see regul ations, §1401. 7 
(b)]. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that may 
be appealed to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89(4) (a)J. 
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Fourth, another provision of law might be relevant. 
Specifically, §260-a of the Education Law states in rele
vant part that: 

•• [E]very meeting, including a special 
district meeting, of a board of trustees 
of a library system, cooperative library 
system, public library or free association 
library, including every committee meet
ing and subcommittee meeting of any such 
board of trustees in cities having a 
purpose of one million or more, which 
receives more than ten thousand dollars 
in stat~ aid shall be open to the general 
public. Such meetings shall be held in 
conformity with and in pursuance to the 
provisions of article seven of the public 
officers law." 

Under the provision quoted above, virtually all of the 
types of libraries characterized as .,public libraries" 
are subject to the provisions of Article 7 of the Public 
Officers Law, which is commonly known as the Open Meet
ings Law, if they receive ten. thousand dollars or more 
in state aid. Therefore, if the Middle Island Public ~ 
Library receives ten thousand dollars or more in state 
aid,· it would be subject to the provisions of §260.la of 
the Education Law. · 

Under the q~en Meetings Law, each public body subject 
to its provisions is required to create minutes. Here I 
direct your attention to §101(1) of the Open Meetings Law, 
which states that: 

11 [Mlinutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and 
any m~tter formally voted upon and the 
vote thereon." 

Further, §101(3) requires that minutes of open meetings 
be compiled and made available to the public within two 
weeks of such meetings. 

Lastly, it is noted that, based upon the direction 
given in §101(1}, minutes need not consist of a verbatim 
transcript of all comments made at an open meeting. As 
indicated in the cited provision, minutes of open meetings 
must include references to all motions, proposals, reso
lutions, matters voted upon and the date and the vote. 
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If you could provide more specific information regard
ing the situations and the nature of the Middle Island Public 
Library, perhaps I could provide a more specific response. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

!!~i.b-
Executive Director 

cc: Middle Island Public Library 
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Mr. Richard Gloss 
78-C-366 
135 State Street 
Auburn, NY 13021 

The ensuin~ adviso~y opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Gloss: 

I have received your letter of August 23, in which • 
you requested assistance under the Freedom of Information 
Law. 

According to your letter, some time ago, you su~
mitted a request for records to the supreme court, Monroe 
County. However, you were informed that the request did 
not meet statutory requirements and that, due to the 
nature of the records sought, the request should have 
been directed to the agencies having possession of the 
records in question. 

I would like to offer the following observations 
and suggestions. 

First, it is noted that the Freedom of Information 
Law does not apply to the courts or court records. Section 
86(3) of the Freedom of Information Law defines "agency" 
to mean units of state and local government and speci
fically excludes the •"judiciary". However, there are a 
number of statutes that grant broad rights of access to 
court records. For instance, §255 of the Judiciary Law 
states that: 
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"[A] clerk of a court must, upon re
quest, and upon payment of, or offer 
to pay, the fees allowed by law, or, 
if no fees are expressly allowed by 
law, fees at the rate allowed to a 
county clerk for a similar service, 
diligently search the files, papers, 
records and dockets in his office; 
and either make one or more trans
cripts or certificants of change 
therefore, and certify to the correct
ness thereof, and to the search, or 
certify that a document or paper, of 
which the custody legally belongs to 
him, cannot be found." 

Based upon the language quoted above, it is suggested 
that you resubmit a request to the clerk of the court 
in possession of the records that you are seeking cit
ing S255 of the Judicia~y Law •. 

Second, assuming that the court records do not in
clude all of the records that you are seeking, you should 
direct additional. requests to the agencies that maintain 
custody of the particular records in which you are int~
ested. When making a request, you should do so in writing, 
reasonably describing the records sought [see Freedom of 
Information Law, §89(3)]. Further, to assist agency per
sonnel in locating the records,·you should provide as 
much identifying information as possible, such as dates, 
file des~gnations, docket numbers and similar information. 

Third, you have not indicated the purpose for which 
the request is being made. As a general rule, the status 
or interest of an applicant for records under the Freedom 
of Information Law is irrelevant [see Burke v. Yudelson, 
368 NYS 2d 779, aff'd 51 AD 2d 673, 378 NYS 2d 165]. 
Nevertheless, in a situation in which a petitioner ini
tiated a proc.eeding under Article 78 of the Civil Practice 
Law and Rules to obtain records under the Freedom of Infor
mation Law, the court held that the Freedom of Information 
Law could not be invoked since the petitioner had failed 
to make a timely discovery motion under Article 240 of the 
Criminal Procedure Law. Article 240 of the Criminal Pro
cedure Law establishes the proper times and procedures 
for criminal discovery. In this regard, the court stated 
that " [T] he P•urpose of the Freedom of Information Law is 
not to allow a litigant to circumvent normal procedures 
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for discovery" [see attached, P'eople & c. v. Billt Billups, 
Sup. Ct., Queens Cty., NYLJ, (July 13, 1981)]. I your 
situation is similar to that of t he petitioner in Billups, 
you might encounter difficulty in obtaining the records 
sought . 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jm 

Enc. 

Sincerely, 

Urtk5.~ 
Robert J. Freeman 
Executive Direc tor 

• 
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Thomas R. Sullivan 
District Attorney 
Richmond County 
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Dear Mr. Sullivan: 

162 WASHINGTON AVENUE, ALBANY. NEW YORK 12231 
(618)474-2618, 2791 

September 9, 1981 

I have received your lengthy and thoughtful letter 
of August 28 concerning an advisory opinion prepared .at the 
request of Jim Callaghan, Editor of the Staten Island 
-Register. 

First, I would like to point out that I am not in 
substantial disagreement with many of the statements made 
in your letter, which is detailed and which cites several 
provisions of law as well as.judicial interpretations. 

Second, however, my opinion was based in great 
measure upon a review of your letter of denia1 dated August 
7 and addressed to Richard Ryan of the State Island Reg1ster. 
In that letter, you merely indicated that the materials 
requested could be withheld under the "New York Public 
Officers Law §87(2) 11

• From my perspective, by citing r· 
§87(2) without more, I had no choice but to review the 
various provisions of the Freedom of Information Law that 
might have been applicable. In this regard, as you are 
pWare, §89(4) (a) of the Freedom of Information Law states 
in relevant part that the person or body who renders a 
determination on appeal following a denial of access shall 
"fully explain in writing to the person requesting the 
record the reasons for further denial .•. " In my vi~-w, the 
letter of denial addressed to Mr. Ryan did not "fully" 
explain the reasons for the denial. 

In addition, as you are aware, it has been held . on 
several occasions that a determination to withhold records 
must be based upon a specific exception to rights of access 
and that a general allegation that records are deniable 

I • 



Thomas R. Sullivan 
September 9, 19B1 
Page -2-

under §87(2) is insufficient [see Fink v. Lenco"1itzf" 63 
AD 2d 610 (1978), modified in 47 NY 2d 567 Cl979l; Doolan 
v. BOCES, 48 NY 2d 341 (1979)]. I~ more specificity had 
been provided in your letter of denial, perhaps no advisory 
opinion would have been requested. Similarly·, while I: 
have no knowledge of whether your denial wiJ.l be challenged 
in court, a more specific showing of the bases for withhold
ing could serve to avoid litigation. 

Further, although I am not intimately familiar with 
the operations of the office of a district attorney, I am 
well aware of the confidentiality provisions regarding grand 
jury proceedings and records that may be sealed under 
§160.50 of the Criminal Procedure Law. If reference had 
been made to those provisions, I would assuredly have 
concurred that records s9ught falling within the scope of 
those provisions could justifiably be withheld. Neverthe-• 
less, no such references were offered. 

Third, having reviewed my advisory opinion, I do, 
not believe that it was advised that any particular records 
were required to be made available. The opinion merely 
discussed the procedural aspects of the Law and the scope 
of the grounds for denial. In the same vein, although 
reference was made to a "subject matter list"· required to 
be compiled under §87(3} (.c} of the Freedom of Information 
Law, nothing in the opinion indicated that such a list 
would have to identify the records sought by crime. On 
the contrary, I wrote that: 

11 [I]t is suggested in this regard that 
you request· and review the subject 
matter list prepared by the Office of 
the District Attorney. Perhaps after 
reviewing its subject matter list, you 
will be in a better position to request 
records reasonably described or iden
tify categories of records in which 
you are interested by means of file 
designations, for instance". 

Lastly, to be sure, I am unfamiliar with the sub
stance of the records sought by Mr. Ryan. I would like to 
reiterate my belief, however, that the Freedom of Information 
Law permits an agency to withhold "records or portions 
thereof" that fall within one or more of the grounds for 
denial. While it is possible that all of. tn.e. records 
sought fall within the grounds for denial, it is my view 
questionable whether a blanket denial with respect to all 
of the records sought is appropriate. 
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I hope that I have been of some assistance. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Walter H. Ruehle 
Attorney at Law 
Farmworker Legal Services 

of New York, Inc. 
80 West Main street 
Rochester, NY 14614 
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September 9, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Ruehle: 

I have received your letter of September 1 in which 
you requested an advisory opinion. 

According to your letter and the attached correspon
dence, you directed a request on May 19 to the Wayne County 
Sheriff's Office for information concerning a complaint 
made against a particular individual on or about November 
12, 1980. Since no response was given, a subsequent letter 
was sent on June 24 to the County Attorney, and a third 
request was made on July 28. You have indicated that to 
date, you have received no response to any of the requests. 
You wrote further that, to the best of your knowledge, no 
criminal action has been initiated. 

I would like to offer the following observations 
with respect to your inquiry. 

First, §89 (1) (b) (iii) of the Freedom of Information 
Law requires the Committee to promulgate general regulations 
regarding the procedural implementation of the Law. In 
turn, §87(1) requires that all agencies devise regulations 
consistent with those promulgated by the Committee. In 
this regard, §1401.2 of the Committee's regulations requires 
that the governing body of a public corporation, such as 
Wayne County, designate one or more records access .offi
cers responsible for handling requests made under the 



Walter H. Ruehle 
September 9, 1981 
Page -2-

Freedom of Information Law. It is suggested that you re
view the regulations developed by Wayne County to determine 
who the designated records access officer or officers are. 
It is possible that the Sheriff might not be a designated 
records access officer. 

Second, with respect to the time limits for response 
to requests, §89{3) of the Freedom of Information Law and 
§1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business days 
of the receipt of a request. The response can take one of 
three forms. It can grant access, deny access, and if so, 
the denial should be in writing stating the reasons, or the 
receipt of a request may be acknowledged in writing if more 
than five days is necessary to review or locate the records 
and determine rights of access. When the receipt of the 
request is acknowledged within five business days, the 
agency has ten additional days to grant or deny access. 
Further, if no response is given within five business days 
of receipt of a request or within ten days of the acknow
ledgment of the receipt of a request, the request is con
sidered "constructively" denied [see regulations, §1401. 7 (b)}. 

In my view, a failure to respond within the designa
ted time limits results in a denial of access that may be 
appealed to the head of the agency or whomever is designa
ted to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89 (4) (a)]. 

In addition, it was held recently that when an ap
peal is made but a determination is not rendered within 
seven business days of the receipt of the appeal as required 
under §89(4) (a) of the Freedom of Information Law, the 
appellant has exhausted his or her administrative remedies 
and may initiate a challenge to a constructive denial of 
access under Article 78 of the Civil Practice Law and Rules 
[Floyd v. McGuire, 437 NYS 2d 886 (1981)]. 

In view of the foregoing and after having determined 
who the designated records access officer might be, it is 
suggested that you renew your request and direct it to 
that person. 
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Third, it is noted that the Freedom of Information 
Law is based upon a presumption of access. Stated differ
ently, all records of an agency, such as Wayne County, are 
available, except to the extent that records or portions 
thereof fall within one or more of the grounds for denial 
appearing in §87(2) (a) through (h) of the Law. 

You stated the belief that §87 (2) (e) would not be 
applicable, for no criminal action has to date been ini
tiated. The cited provision states that an agency may 
withhold records or portions thereof that: 

" •.• are compiled for law enforcement 
purposes and which, if disclosed, would: 

i. interfere with law enforcement 
investigations or judicial proceedings; 

ii. 
fair 

deprive a person of a right to a 
trial or impartial adjudication; 

111. identify a confidential source or 
disclose confidential information 
relating to a criminal investigation; or 

iv. reveal criminal investigative 
techniques or procedures, except routine 
techniques and procedures". 

The language quoted above is based upon potentially harmful 
effects of disclosure. For instance, if the incident to 
w~ich you made reference is still under investigation, the 
records may be withheld to the extent that disclosure 
would interfere with the investigation. Conversely, how
ever, if the investigation has been terminated, if no 
charges have been made, and if no proceeding is in the 
offing, it would appear that disclosure would not interfere 
with an investigation or deprive a person of a right to a 
fair trial. In the event that the records identify a con
fidential source, the identifying details could be deleted, 
while providing access to the remainder. 

Another ground for denial might be §87(2) (g), which 
states that an agency may withhold records that: 
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" ••• are inter-agency or intra--agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. 
the 

instructions 
public: or 

to staff that affect 

iii. final agency policy or determina
tions ••• 11 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policies or determinations must be made available. 

Once again, it is suggested that you renew your 
request after having learned the identity or title of the 
designated records access officer. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, the regulations promulgated by 
the Committee, and an explanatory pamphlet that may be useful 
to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Paul Byork, Wayne County Sheriff 
Samuel Bonafede, Wayne County Attorney 
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James Brocato 
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135 State Street 
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September 10, 1981 

The ensuin~ advisory opinion is based solely upon the facts 
Eresented 1n your correspondence. 

Dear Mr~ Brocato: 

I have received your letter of August 27 in Which 
yeu requested assistance regarding the use of the Freedom 
of Information Law. 

Having reviewed your letter and the correspondence 
attached to it, I would like to offer the following obser
vations and comments. 

First, there is a distinction between the federal 
Freedom of Information Act and the New York Freedom of 
Information Law. The federa1 Act (5 u.s.c. §552) is appli
cable to records in possession of federal agencies. The 
New York Freedom of Information Law (Public Officers Law, 
§§84-90), a copy of which is attached, is applicable to 
records in possession of units of government in New York, 
including state agencies and local governments. 

second, your requests directed to Bdward C. Cosgrove, 
Erie County District Attorney, and Ronald c. Goldstock of 
the Organized Crime Task Force, involve a11 records per
taining to you. In this regard, it is noted that §89(3) 
of the Freedom of Information Law requires that an appli
cant for records "reasonab1y describe" the records in which 
he or she is interested. From my perspective, a request 
for records peratining to oneself without more description 
might not meet the standard prescribed in the Law. It is 
suggested that when making further requests, you provide 
as much identifying detail as possible, such as dates, 
file designations, index or docket numbers and similar 
information. By so 8oing, agency officials might be mare 
able to locate records sought~ 
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Third, please be advised that the Committee is 
responsible for advising with respect to the Freedom of 
Information Law. Consequently, the Committee does not have 
the capacity to compel an ~gency t6 make records available 
or to review records on its own initiative to determine 
rights of access. 

Fourth, although the Freedom of Information Law is 
not applicable to the courts and court records, most court 
records are available under the provisions of §255 of the 
Judiciary Law. I have enclosed a copy of that statute for 
your consideration. If you believe that a court clerk 
has possession of records that may be of use to you, it is 
suggested that you direct a request to the clerk of ·the 
court in which you were tried. 

And fifth, you have not indicated whether an appeal 
has been taken or the extent to which you may have employed 
discovery devices during your trial. I would like to point 
out that, in a situation in which a petitioner intiated a 
proceeding under Article 78 .of the Civil Practice Law and 
Rules to obtain records under the Freedom of Information 
Law, the court held that the Freedom of Information Law 
could not be invoked since the petitioner had failed to 
make a timely discovery motion under Article 240 of the 
Criminal Procedure Law. Article 240 of the Criminal Pro
cedure Law establishes the proper times and procedures for 
criminal discovery. In this regard, the court stated that 
"[T]he purpose of the Freedom of Information Law is not to 
allow a litigant to circumvent normal procedures for 
discovery" [see attached,· P·e·o11·e '&' c. v. Billy Billups, 
Sup. Ct., Queens Cty., NYLJ, July 13, 1981)1. If your 
situation is similar to that of the petitioner in Billups, 
you might encounter difficulty in obtaining some of the 
records sought. 

I hope that I have been of some assistance. Should 
any further quest~ons arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

Ro~ 
Executive 

~' (iv,___ 
Freeman 
Director 
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The ensuinl advisory opinion is based solely upon the facts 
presented n your correspondence. 

Dear Mr. Krolikowski: 

I have received your letter of September 2 in which 
you requested information regarding certain privileged 
communications. 

Although I am able to provide you with some of the 
information that you are seeking, please be advised that 
the Committee is responsible for advising with respect to 
the Freedom of Information Law. That Law deals with public 
access to government records. As such, it has only tan
gential connection with the privileges to which you made 
reference. 

Further, the Freedom of Information Law is an access 
to records law. Consequently, it is not applicable to oral 
communications. 

Based upon a review of Article 45 of the Civil Prac
tice Law and Rules, privileges exist in New York with re
spect to COIIIJPUnications with a spouse, an attorney, a physi
cian, dentist or nurse, the clergy, a pyschologist, and a 
social worker. I have enclosed for your consideration 
copies of the approp~iate provisions. 

If you would like additional information regarding 
the scope of the privileges indicated above, it is suggested 
that you contact an attorney or professional organizations 
representing professions for which the privileges are appli
cable. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs . 

Sincerely, 

~"'t 1 . F;W,Li-_. 
Robert J. Freeman 
Executive Director 

.. 
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Louis Milburn #71-A- 035 6 
135 State Street 
Auburn, New York 13021 

The e nsuin 
presented n your c o rres pondence . 

Dear Mr . Milburn: 

facts 

I h ave received your l etter of August 28 in which 
you requested an advisory opinion under the Freedom of 
Information Law. 

Your first a rea of inquiry concerns a request 
d irected to Mr . Peter Grishman of the Bronx c ount y Dis
trict Attorney's Office. According to your letter , you 
have r equested without success the names o f New York City 
Police Officers who testified in your cas e by the Bronx 
County grand jury. It is noted that the case was di smissed . 
Mr. Grishman responde d and stated that the information that 
you are seeking cannot be made ava i lable, for it is "pro 
tected" under Artic le 195 of the Criminal Procedure Law. 
Mr. Grishman did indicate, however, that: 

"If you have au t hority to the con
trary, or an opinion by the Committee 
on Public Access, also to t he con
trary, please forward that to me". 

In addition, you have contended that Artic le 195 of the 
Criminal Procedure Law does no t constitute or r equire a 
blanket protection in every case, but only in cases in 
which the protection of the identi ty of a witness is 
necessary. 

I disagree with your content ion1 for I believe tflat 
Article 190 of the Criminal Procedure Law requires secrecy. 
s ·pecifically, I direct your attention to subdivtsion {.4)_ 
of §190.25 of t he Criminal Procedure Law, which states that: 

/ 

1 
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11 (G]rand j ury proceedings are secret, 
and no grand juror, other person speci
fied in subdivision three of this section 
o r section 215.70 of the penal law, may, 
except in the lawful discharge of his 
duties or upon written order of the 
court, disclose the nature or substance 
of any grand jury testimony, evidence, 
or any decision, result or other matter 
attending a grand jury proceeding. 
For the purpose of assisting the grand 
jury in conducting its investigation, 
evidence obt ained by a grand jury may 
be independently examined by the dis
trict attorney, members of his staff, 
police officeri specifically assigned 
to the investigation, and such other 
persons as the court may .specifically 
authori2e. Such evidence may not be 
disclosed to other persons without a 
court order. Nothing contained herein 
shall prohibit a witness from dis
c l osing his own testimony". 

From my perspective, the language quoted above offers little 
discretion in terms of disclosure. Wi th respect to those 
who may disclose the contents of grand jury proceedings, 
they are listed in subdivision (3) of the cited prov·ision 
and include "a public servant holding a witness in custody 0

• 

I would assume that such a public servant would include a 
distr ict attorney. 

In sum, unless a court permits disclosure of any or 
all of the record of proceedings conducted before a grand 
jury, I believe that such records are required to be kept 
con£ idential.. ' .....___"--

The second area of inquiry concerns notes prepared ·;;:, 
by a detective relative to a drug case in which you we.re J 
convicted. You specifi ed that you and your defense c.ounsel ,, 
examined the notes and that the notes were admitted into and 
marked by the court as evidence. You have requested that · ·:·!r 

the clerk of the court and the Bronx County District Attor-
ney produce photocopies of the notes for you under .the 
Freedom of Information Law. However, the District· Attorn~y 
indicated that his office does not have the notes,· and ·th.e 

- - ·-'-- - ............ ..: 
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clerk stated that the notes are not on file. You wrote 
that the clerk also stated that the "usual policy" is that 
"the party presenting such evidence-retain the evidence 
after the hearing". You have asked whether the court clerk 
and the law enforcement agencies involved should have made 
copies of the notes in question, and whether'· you would be 
entitled to the notes under the Freedom of Information Law. 

First, it is noted that the Freedom of Information 
Law does not include within its coverage the courts and 
court records. Consequently, as a general rule, requests 
for records directed to the courts or court ~leoks should 
not be characterized as requests made under the Freedom 
of Information Law. 

There are, however, numerous provisions of law that 
grant substantial rights of access to court records. For 
instance, I have enclosed a copy of §255 of the Judiciary 
Law, which states in essence that a clerk of a court must 
search for and make available copies of records in his 
possession or indicate that the records cannot be found. 

Second, in terms of the responsibility of the court 
clerk or the other agencies involved to produce photocopies 
of the notes, I must admit that I have no knowledge of the 
proper or required procedures in such situations. 

Third, since the notes were introduced into evidence 
and made available to you and your attorney, I believe that 
they would be available to you from either the court clerk 
or a law enforcement agency. However, if such records do 
not exist, obviously, they cannot be made available. Fur
ther, §89(3} of the Freedom of Information Law specifically 
statGs that, as a general rule, an agency need not create 
a record in response to a request. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:'C::S 
Enclosures 
cc: Peter Grishman 

Sincerely, 

/lk:i<S~ 
Robert J. Freeman 
Executive Director 
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The ensuin~ advisory opinion is based solely upon the f acts 
presented in your correspondence. 

Dear Mr. Raymo: 

I have received your letter of September 3 in which 
you sought to offer additional information regardi ng your 

~request for a letter of recommendation. 

In your latest communication~ you indicated that 
the Gouverneur Central School District has possession of 
a copy of the letter of recommendation i n which you are 
interested. As stated in my response to you of August 19, 
in my opinion, even if your new employer, the Upstate 
Transportation Consortium, has displayed the letter of 
recommendation to you, that factor does not change the 
obligati ons of the School District to disclose the letter. 
Moreover, if the School District continues t o maintain 
possession of the letter of reconunendation, it would 
appear to be deniable. To reiterate, §89(2) (b) (i) of the 
Freedom o f Information Law states that an unwarranted 
invasion of personal privacy includes: 

" •• ,disclosure of employment, medical 
o r credit histories or personal refer
ences o f applicants for employment ... " 

If the School District does not have possession of the 
letter of r e commendation, the District cannot make it 
available. 
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In short, whether or not the School District main
tai~s custody of the letter of recommendation in a personnel 
file or a so-called "private" file, it would appear to be 
denlable based upon the quoted provision of the Freedom of 
Inforrtation Law. 

If you would like your attorney to contact me to 
discuss the matter further, I would be pleased to speak 
with him. 

T regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me~ 

RJF:ss 

Sincerely, 

/}J,t{: '.J. ~~ 
Robert J. Freeman 
Executive Director 
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Edward J. Backowski 

Dear Mr. Backowski: 

As you are aware, your letter of September 8 
addressed to Attorney General Abrams has been transmitted 
to the Committee on Public Access to Records, which is 
responsible for advising with respect to the Open Meetings 
and Freedom of Information Laws. 

You wrote that, at a special meeting of the Summit
ville Fire District Board of Commissioners, the Board 
adopted its present budget. However, you indicated that 
no notice was given and that no roll call vote was taken 
on the budget. Further, since the public was not present, 
there was no opportunity to offer comments. You have 
asked whether the budget is legal or whether an open 
meeting must be held to enable the public to comment and 
'tsee how their elected commissioners vote". 

I would like to offer the following observations 
with respect to your inquiry. 

... • 4 • 

First, I believe that a board of commissioners of a 
fire district is subject to the Open Meetings Law. The 
Board is in my view a "public body", which is defined to 
mean: 

" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public · 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other simi
lar body of such public body" (see 
attached Open Meetings Law, §97(2)]. 
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In my opinion, each of the conditions required to be found 
to determine that the Board is a public body can be met. 
The Board is an entity consisting of more than two members. 
It is required to conduct its business by means of a quorum 
pursuant to §41 of the General Construction Law. That 
provision states in essence that any entity consisting of 
three or more public officers or persons that performs its 
duties collectively, as a body, can do so only by means of 
a quorum, a majority of its total membership. The Board 
clearly conducts public business and performs a governmen
tal function [see Westchester Rockland News a ers v. Kimball, 
50 NY 2d 575 (1980 • Furt er, its unctions are per orme 
for a public corporation, a fire district [see Town Law, 
§174(6)]. Based upon the foregoing, I believe that the 
Board in question is a public body subject to the Open 
Meetings Law in all respects. 

Second, since the Board is subject to the Open 
Meetings Law, its meetings must be convened open to the 
public. It is noted that the scope of the Open Meetings 
Law has been given an expansive interpretation by the 
courts. In this regard, it has been held that the defini
tion of "meeting" [see §97(1)], encompasses any gathering 
of a quorum of a public body for the purpose of discussing 
public business, whether or not there is an intent to take 
action, and regardless of the manner in which a gathering 
may be characterized [see Orange County Publications, 
Division of Ottowa News a ers Inc. v. Council of the Cit 
of Newburgh, 60 AD 2d 409, aff 1 d 45 NY 2d 947 1978) . 

Third, a public body cannot close a meeting to dis
cuss the subject of its choice. Section 100(1) (a) through 
{h) of the Law specifies and limits the subjects that may 
appropriately be considered in a closed or 11 executive" 
session. From my perspective, a discussion of the budget 
would not falJ._ within an..y of the grounds for executive 
session. Further, it has been held that budgetary matters 
are not among the subjects that may properly be considered 
during an executive session (see Orange County Publications, 
Division of Ottowa News a ers, Inc. v. the Cit of Middle
town, The Common Counci oft e City of M1 
Ct., Orange Cty., December 6, 1978). 

Fourth, §99 of the Open Meetings Law prescribes the 
requirements concerning notice of meetings. Section 99(1) 
concerning meetings scheduled at least a week in advance 
requires that notice be given to the news media (at least 
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two) and posted for the public in one or more designated, 
conspicuous public locations not less than seventy-two 
hours prior to such meetings. Section 97(2) pertains to 
meetings scheduled less than a week in advance and requires 
that notice be given in the same manner as described in 
subdivision (1) "to the extent practicable" at a reasonable 
time prior to such meetings. As such, notice is required 
to be given to the news media and to the public by means of 
posting prior to all meetings·, whether regularly scheduled 
or otherwise. 

Fifth, you intimated that the public should be able 
to comment at .. a meeting. In this regard, please be advised 
that the Open Meetings Law permits the public to attend 
and listen to the deliberations of a public body: it is 
silent with respect to public participation. Consequently, 
if a public body wants to permit public participation at a 
meeting, it may do so; however, it need not. 

Sixth, you indicated there was no roll call vote 
taken with respect to tll.e budget. Here I direct your 
attention to the Freedom of Information Law. That Law 
deals generally with public rights of access to government 
records. As a general rule, an agency, such as the Board, 
need not create 1a record in response to a request. Never
theless, one of the exceptions to that rule is found in 
§87(3) (a), which requires that each agency shall maintain: 

11 
••• a record of the final vote of each 

member in every ~gency proceeding in 
which the member votes ••. " 

Therefore, in every instance in which a public body votes, 
a voting record must be compiled that identifies each member 
who voted and the manner in which he or she voted. 

And seventh, you asked whether the budget would be 
legal if the Open Meetings Law was violated at the meeting 
during which it was adopted. In my opinion, the budget is 
legal unless and until a court determines to the contrary. 
Here I direct your attention to §102(1) of the Open 
Meetings Law, which states that: 

.. 
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"[A)ny aggireved person shall have 
standing to enforce the provisions of 
this article against a public body by 
the commencement of a proceeding pur
suant to article seventy-eight of the 
civil practice law and rules, and/or 
an action for declaratory judgment and 
injunctive relief. In any such action 
or proceeding, the court shall have 
the power, in its discretion, upon 
good cause shown, to declare any action 
or part thereof taken in violation of 
this article void in whole or in part". 

It is noted that the cited provision also states that: 

"[A]n unintentional failure to fully 
comply with the notice provisions re
quired by this article shall not alone 
be. grounds for invalidating any 
action taken at a meeting of a public 
body 11

• 

Based upon the language quoted above, it would 
appear that unless a court invalidates the bu~get due .to 
violations of the Open Meetings Law, the budget remains 
in effect. · · 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Attachment 

Sincerely, 

~1.fl\L---
Robert J. Freeman 
Executive Director 

cc: Summitville Fire District Board of Commissioners 
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Mr. Bruce H, Beckmann 
Todtman, Epstein, Young 

& Goldstein, F.C. 
605 Third Avenue 
New York, New York 10016 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Beckmann: 

As you are aware, I have received your letter of 
September 4 in which you requested an advisory opinion 
under the Freedom of Information Law. 

Your inquiry concerns a refusal by the New York 
City Department of Finance to grant access to a so-called 
11private letter ruling". In terms·of the factual back
ground behind your request, you wrote that: 

"[C]lients petitioned the Department 
for a redetermination of tax due. At 
a preliminary conference on said peti
tion, the Referee (who would ultimately 
preside at the formal hearing to be 
held at a later date) stated to counsel 
that a certain private letter ruling 
of which he was in possession and from 
which he read al'oud, persuaded him 
against our clients' position. Said 
private letter ruling was apparently 
on point with the issues to be deter
mined at the hearing." 
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The Department, however, denied access on appeal follow
ing an initial denial, stating that: 

"[U]nder §87.2(a) of the Public 
Officers Law an agency may deny 
access to records which are 
specifically exempted from dis-
closure by state statute. Section 
S46-42.0 of the New York City Ad
ministrative Code, which was 
enacted pursuant to the authority 
granted by state enabling legisla-
tion (Chapter 772 of the Laws of 
1966), is such a statute. Under 
its provisions the Department of 
Finance is prohibited from making 
the document in question available 
for public inspection." 

Also, it is noted your clients expressed no interest in 
learning the identity of the person who obtained the 
letter ruling and indicated that any identifying details 
could be deleted to protect privacy. 

I disagree with the Department's determination for 
the following reasons. 

First, I have reviewed the provisions of the New 
York City Administrative Code, §S46-42.0 as well as the 
enabling legislation upon which the cited provision of 
the Administrative Code is based, Chapter 772 of the Laws 
of 1966 (hereafter cited as "Chapter 772"). The cited 
provisions of the Administrative Code and the statute 
are similar and state essentially that it shall be un
lawful for the Director of Finance or any of the Depart
ment's employees "to divulge or make known in any manner 
the amount of income of any particulars set forth or dis
closed in any report or return, under this title" [see 
Chapter 772, §88(1)). Further, subdivision (2) of §88 
indicates that an unauthorized disclosure is punishable 
by a fine or imprisonment, or both, as well as dismissal 
from public office. 

As I understand the provisions of the statute 
quoted above, it does not appear that the record in ques
tion, a private letter ruling, could be characterized as 
a report or return. Consequently, I do not believe that 
the secrecy provisions cited by the Department as the 
bases for the denial can be justified. 
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I would like to point out, too, that this office 
maintains an ongoing relationship with the Office of 
Corporation Counsel of New York City and an attorney 
who frequently deals with the City's administration of the 
Freedom of Information Law. Often efforts are made to 
mediate in disputes and to avoid the initiation of liti
gation. With respect to your inquiry, I contacted that 
attorney to discuss your request, gain additional infor
mation, and explain my opinion with respect to rights of 
access. He in turn contacted the Department of Finance 
and was informed that the "private letter ruling" was, 
to the best of his knowledge, prepared in response to a 
letter, and not in conjunction with a petition to the 
Director of Finance made pursuant to §80 of Chapter 772. 
He did not know of any additional details regarding the 
request for the letter ruling. 

Assuming that the situation described by the attorney 
is accurate, I believe that it would bolster a contention 
that the letter ruling in question is not a report or a 
return required to be kept confidential under the Freedom 
of Information Law [§87(2)(a)], Chapter 772, or the Admin
istrative Code. 

Moreover, even if the letter ruling was issued in 
response to a petition to the Director, §88(1) of Chapter 
772 indicates that " ••• the director of finance may, never
theless, publish a copy or summary of any determination 
or decision rendered after the formal hearing provided 
for in section eighty of this part. 11 In my view, if 
§88 permits the publication of determinations, or per
haps "letter rulings", the confidEntiality provisions 
would not be applicable to such records. 

In viewing the situation from a different ~antage 
point, if the contents of the letter rulings are con
sidered to be confidential pursuant to Chapter 772 ar.d 
the Administrative Code, it would appear that the referee 
who read the contents aloud would be subject to the 
punishment described in §88(2). Again, in view of the 
fact that the contents of the letter ruling were read 
aloud, it would appear to indicate that the record in 
question was not considered by the referee to be a re
port or a return falling within the scope of t,e secrecy 
requirements found in the Administrative Code or Chapter 
772. 



( 

Mr. Bruce Ha Beckmann 
September 11, 1981 
Page -4-

Second, assuming that the secrecy provisions cited 
by the Department are inapplicable, §87(2) {a) of the Free
dom of Information Law concerning records that are "speci
fically exempted from disclosure by state or federal 
statute" would be equally inapplicable. Further, such a 
conclusion would result in the application of the remain
ing provisions of the Freedom of Information Law, which in 
my opinion requires disclosure of the record in question. 

In this regard, it is emphasized that the Freedom 
of Information Law is based upon a presumption of access
Stated differently, all records of an agency, such as the 
Department of Finance, are accessible, except to the 
extent that records or portions thereof fall within one 
or more of the grounds for denial listed in §87(2). 

Perhaps most relevant under the circumstances is 
§87{2) (g), which states that an agency may withhold re
cords that: 

11 are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

iii. final agency policy or de
terminations .•• " 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency and 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual informa
tion, instructions to staff that affect the public or 
final agency policy or determinations must be made avail
able. 

Under the circumstances, since the referee has 
apparently relied upon the letter ruling as the basis 
for a determination, I believe that it could be charac
terized either as an instruction to staff that affects 
the public accessible under §87 (2} (g) (ii), or a ufinal 
agency policy or determination" accessible under §87(2) 
(g) (iii). 
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The intent behind §87(2) (g) as expressed by the 
Assembly sponsor of the amendments to the Freedom of 
Information Law passed in 1977 and effective on January 
1, 1978, in my view bolsters such a conclusion. In dis
cussing the intent of §87(2) {g), Assemblyman Mark Siegel 
in a letter addressed to me dated July 21, 1977, wrote 
that: 

" ••• it is the intent that any so
called 1 secret law' of an agency 
be made available. Stated differ
ently, records or portions thereof 
containing any statistical or factual 
information, policy, or determinations 
upon which an agency relies [are] 
accessible." 

Based upon the expressed legislative intent, it appears 
that the statement made by the referee indicates that 
the letter ruling represents the so-called "secret law" 
of the Department of Finance with respect to a particular 
issue. 

The only other ground for denial that is in my 
view relevant is §87(2) (b}, which states that an agency 
may withhold records or portions thereof when disclosure 
would result in "an unwarranted invasion of personal pri
vacy". You have indicated in your letter as well as our 
telephone conversation that you have no interest in 
learning of the identity of the individual who sought 
the letter ruling. In this regard, if disclosure of the 
identifying details would indeed constitute an unwarranted 
invasion of personal privacy, I believe that the Depart
ment may make such deletions, but that the remainder of 
the record is required to be made available. 

I would like to point out that the introductory 
language in §87(2) permits an agency to withhold records 
"or portions thereof" that fall within one or more of 
the ensuing grounds for denial. As such, I believe that 
the State Legislature recognized that there may be situa
tions in which a single record might be both accessible 
and deniable in part. Consequently, an agency must in 
my opinion review a record sought in its entirety to de
termine which portions, if any, may justifiably be with
held. In this instance, it appears that the identifying 
details may be deleted, but that the remainder of the 
letter ruling should be made available. 
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And third, in order to gain insight into the con
troversy, research has been conducted with respect to access 
to similar records under the federal Freedom of Information 
Act (5 u.s.c. §552), as well as the practices of the New 
York State Department of Taxation and Finance. It is 
noted that both the state and federal governments operate 
under secrecy provisions analogous to those found in the 
Administrative Code and Chapter 772. As you indicated 
in your letter, letter rulings and similar documents are 
routinely made available by the Internal Revenue Service 
after having deleted identifying details. In the first 
determination regarding access to letter rulings, the 
United States District Court, District of Columbia, de
termined that such records are available in Tax Analysts 
and Advocates v. Internal Revenue Service et al. [362 
F. Supp. 1298 (1973)]. The factual circumstances surround
ing the Tax Analysts and Advocates case appear to be some
what similar tO those in the instant case. The Court 
found that the letter rulings were reflective of inter
pretations adopted by the agency and therefore accessible 
under the Act. The Court also determined that the letter 
rulings did not constitute matters specifically exempted 
from disclosure by statute, in that instance, 26 U.S.C. 
§6103, stating that the rulings 11 are not returns, sub
mitted by taxpayers, but documents generated by the 
agency" {id. at 308). It was held further that " a re
quest letter from a taxpayer voluntarily submitting in
formation and seeking tax guidance for his own purposes 
is not a return within the means of the statute. It is 
only correspondence" (id.). 

ilar to 
Siegel. 

The Court also made reference to a principle sim
the '_'secret law" concept expressed by Assemblyman 

In its conclusion, the Court stated that: 

11 
••• a body of 'private law' has in 

fact been created which is accessible 
to knowledgable tax practitioners 
and those able to afford their ser
vices. It is only the general pub
lic which has been denied access to 
the IRS' private rulings. The IRS' 
argument that publication would cause 
grave damage to its ruling system, 
then, is viewed by this Court as a 
specter having little basis in fact. 
Those taxpayers most likely to rely 
upon or challenge the rationale of 
letter rulings issued to others al-
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ready have access to many rulings 
through their own efforts. Publica
tion would simply make available 
to all what is now available to 
only a select few, and subject the 
rulings to public scrutiny as well. 
Such public availability and scru
tiny are the very fundamental 
policies of the Freedom of Informa
tion Act. For, 'one fundamental 
principle is that secret law is an 
abomination'." 

Lastly, having discussed the matter with a repre
sentative of the Office of Counsel at the State Depart
ment of Taxation and Finance, I was informed that in sit 
uations similar to the facts as described to me, letter 
rulings and advisory opinions are generally made avail
able to the public. In fact, I was informed that when 
an advisory opinion is requested, the entire opinion is 
disclosed without deleting ident ifying details. 

For the reasons expressed above, I believe that 
t he letter ruling that you are seeking is available 
under the Freedom of Information Law, after identifying 
details pertaining to the person to whom the ruling is 
addressed have been deleted. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Si ncerely, 

~,:s-.~."" 
Robert J. Freerinan-----........_ 
Executive Director 

RJF:jm 

cc: Jerry Rosenthal 
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The ensuing advisory opinion is based solely upon the facts 
presented in your corr·esponde·nce. 

Dear Mr. Medford: 

I have received your letters of August 31 and 
. • September 1. 

The former made reference to my opinion of August 
26, for which you thanked me. The latter, however, indicates 
that the records made available by the Nassau County Depart
ment. of Assessment were "almost totally unreadable and 
inf.ormation was left off one of the copies". You also 
wrote that, when you requested replacement copies as well 
as the "missing information", the request was denied. In 
addition, you unsuccessfully req,uested written definitions 
of terms that are used on the materials supplied to you. 

I would like to offer the following observations 
with respect to the situation. 

First, assuming that copies of records had been 
supplied to you because they are available under the Free
dom of Information Law, I believe that the Department 
should provide new copies, so long as you are willing to 
pay the established fees for photocopying. 

Second, with respect to the "missing information", 
it is suggested that you submit a new requests, specifying 
that the information had been sought earlier, but that it 
was not included among the materials that were made avail
able. 
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And third, with respect to the definitions in which 
you are interested, it is important to point out that the 
Freedom of Information Law is an access to records law. 
Stated differently, §89(3) of the Freedom of Information 
Law states that, as a general rule, an agency need not 
create a record in response to a request ••. Therefore, if 
written definitions do not exist, the Department would be 
under no obligation to create such records in response to 
your request for information. 

However, assuming that written definitions do exist 
in a manual, policy statement, or a guide used by the 
Department, for example, I believe that such records would 
be available to you. 

If those records exist, the applicable provision of 
the Freedom of Information Law would be §87(21.(g), which 
states that an agency may withhold records that: 

" ••. are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determina-
tions ••• " 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policies or determinations must be made available. 

Under the circumstances, if the definitions exist in 
written form, they would in my view be available under any 
of the three areas of accessible records listed in §87 (2) (g). 
They would constitute factual information available under 
§87 (2} (g) (i); they would likely constitute instructions 
to staff that affect the public available under §87 (2) (.g) 
(ii); and they would represent the policy of the Department 
and therefore be available under §87 (.2) _(.g) (iii). 
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A copy of this opinion will be sent to Mr. Seldin 
of the Department of Assessment. 

any 
me. 

I hope that I have been of some assistance. Should 
further questions arise, please feel free to contact 

" 

RJF:ss 

cc: Mr. Abe Seldin 

Sincerely, 

~,wj,S,~ 
Robert J. Freeman 
Executive Director 
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Dear Ms. Curran: 

Your letter of September 9 addressed to the Depart
ment of Public Records has been forwarded to the Committee 
on Public Access to Records,. which is responsible for ad
vising with respect to the New York Freedom of Informa
tion Law. 

According to your letter, you are interested in 
obtaining the death records of two individuals. 

Please be advised that the Freedom of Information 
Law does not apply to access to death records. The appli
cable provisions are found in the Public Health Law, 
Article 41. As a general rule, death records are avail
able only upon a showing of judicial or other proper pur
poses. However, with respect to genealogical searches 
for records as old as those in which you are interested, 
I believe that such records are generally made available. 
If the individuals in question were born or died in New 
York State outside of New York City, the source for the 
records would be the Bureau of Vital Records at the 
State Health Department. it is possible that the Bureau 
would need ac,\ditional information, such as a general 
location in which a birth or death occurred. In addition, 
the Bureau of Vital Records is permitted to charge for 
searching and producing copies of vital records. 

Since this office does not have custody or control 
of the records that you are seeking, your request will be 
sent to the Bureau of Vital Records. It is suggested, 
however, that you call or write to the Bureau directly 
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to gain additional information regarding the degree of 
specificity required to fulfill your request, as well 
as the fees that may be assessed. If you would like to 
write to that office 1 the address is: 

Bureau of Vital Records 
New York State Health Department 
Tower Building 
Empire State Plaza 
Albany, NY 12237 

Should you want to contact the Bureau of Vital Records by 
phone, it can be reached at (518) 474-3038. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jm 

Sincerely, 

~~,ff~ 
Robert J. Freeman 
Executive Director 

cc: Peter Carucci, Bureau of Vital Records 
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The ensuin advisor o inion is based solel upon the facts 
presente in your correspon ence. 

Dear Mr. Frank: 

I have received your letter of September 10 in 
which you "appealed" to this office to obtain in fo rmation 
in possession of the New York City Department of Parks 
and Recreation . 

Your letter indicates that you directed a request 
to the records access officer of the Department on August 
27, but that you did not receive -a response. On September 
3 you appealed on the ground that the request was not 
answered within five business days to the Commissioner 
of the Department, Gordon J. Davis. Your request in
volves records reflective of the number of hours that 
you were required to have worked for a specified fifty
two week period, the amount of compensatory time that you 
accrued as of June 5, 1981, and the date that your period 
of probation ended. 

I would like to offer the following observations 
with respect to your inquiry. 

First, the Committee is responsible for advising 
with respect to the Freedom of Information Law. As such, 
it has no authority to compel an agency to make records 
available or otherwise enforce the Law, or to render a 
determination on appeal. 

second, it is possible that your appeal was pre
mature. As you are aware, an agency has five business 
days from the receipt o f a request to respond. In this 
regard, it is possible that a response was mailed within 
the appropriate period of time but that it did not reach 
you until after five business days had expi red. 
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Third, with respect to the time limits generally, 
§89(3) of the Freedom of Information Law and §1401.5 of 
the Committee's regulations provide that an agency must 
respond to a request within five business days of the 
receipt of a request. The response can take one of three 
forms. It can grant access, deny access, and if so, the 
denial should be in writing stating the reasons, or the 
receipt of a request may be acknowledged in writing i f 
more than five days is necessary to review or locate the 
records and determine rights of access. When the receipt 
of the request is acknowledged within five business days, 
t he agency has ten additional days to grant or deny access. 
Further, if no response is g i ven within five business 
days of receipt of a request or within ten days of the 
acknowledgment of the receipt of a request, the request 
is considered "constructively" denied [see regulations, 
§1401.?(b)J. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that may 
be appealed to the head of the agency or whomever is desig
nated to determine appeals. That person or body has 
seven business days from the receipt of an appeal to 
render a determination. In .addition, copies of appeals 
and the determinations that follow must be sent to the 
Committee [see Freedom of Information Law, S89 {4) (a ) ].· 

In addition, it was held recently that when an 
appeal is made but a determination is not rendered with
in seven business days of the receipt of an appeal as 
required under §89(4) (a) of the Freedom of Information 
Law, the appellant has exhausted his or her administrative 
remedies and may initi ate a challenge to a constructive 
denial of access under Article 78 of the Civil Practice 
Law and Rules [Floyd v. McGuire, 437 NYS 2d 886 (1981)]. 

Fourth, it is emphasized that the Freedom of Infor
mation Law is an access to records law. Stated differ
ently, §89(3,) of the Law provides that, as a general rule, 
an agency need not create a record in response to a re
quest. Consequently, if, for example, no tabulations of 
the number of hours that you were required to work or 
the actual hours that you did indeed work have been com
pi led, the Department would be under no obligation to 
create such records on your behalf. 
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Fifth, if, however, such records do exist, I believe 
that they should be made available to you. Relevant under 
the circumstances would be §87(2) (g) (i), which grants 
access to statistical or factual data found within inter
agency or intra-agency materials. The information that 
you are seeking, to t he extent that it exists, could be 
characterized as "intra- agencyn material that is of a 
factual nature. 

Sixth, S89(2) (c) of the Law provides that, unless 
some other ground for denial may justifiably be cited, 
discl osure would not constitute an unwarranted invasion 
o f personal privacy when records are sought by the in
dividual to whom records pertain. 

And lastly, according to a listing of records 
access and appeals officers that appeared in the New York 
City Record in late 1979, the person designated as appeals 
officer by the Department ~f Parks and Recreation is 
Matthew W. Mayer, General Counsel. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me . 

RJF: jrn 

Encs. 

... 

Sincerely, 

Ro~-~~&~ 
Executive Director 
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John B. King, Councilman 
Town o f Taghkanic 
R.D. #1 
BOX 217 
craryville, NY 12521 
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(518) 474 -2518, 2191 

Septembe r 15, 1981 

The ensuing advisory opinion is based sole ly upon the facts 
presented in your 9orreseonde nce. 

Dear Mr. King: 

I have receive d your letter of September 4, as 
well as the co rrespondence a ttache d to it . 

Your inquiry concerns a situation i n which you , 
as a member of t he Town Board of the Town of Taghkanic , 
requested copi es of four years of minutes of the meetings 
of the Board. The minutes comprise ninety-nine pages. 
Apparently, the Town does not have a photocopying machine 
that operates adequately, a nd the minutes are kep t at 
the home of the Town Clerk, Ms. Kar en Matthews. The 
correspondence attached to your letter indi cates that 
the minutes are available f or your inspecti on at the 
Clert.'s home. 

In response to your request for copi es, the Town 
Attorney wrote that "if you wish .•• to remove the records 
for photocopying, Ms . Matthews wi ll have t o accompany 
them and it will be necessar y for her to lose a day's 
work. She is willing to do so if you pay her the equiva
lent o f a day's work". The TOwn At t orney also wrote 
that the Clerk does not wish to "present obstacle s" to 
your ability to obt ain copie s of the minutes, but he 
cited Gannett Co., Inc. v. County of Monroe, (59 AD 2d 
295, 399 NYS 2d 537), in which it was held that the 
Freedom of Information Law is not int ended t o require 
that a gencies be presented with the expens e and e fforts 
of 1'preparing records". 

I would like to offer the following obser vations 
and s uggesti ons with respect t o your situa tio~. 

,JI, 



:I( 

~ 

... 

John B. King 
September 15, 1981 
Page -2-

First, I do not believe that the Gannett case, 
supra, is applicable, for the records in question exist. 
Consequently, your request does not in any way involve 
the "preparation" of records. 

Second, having discussed the matter with you and 
others by telephone, it appears that the Clerk works 
at a governmental office in Columbia County on a daily 
basis in which there are photocopying facilities. While 
I agree with the statement made by the Town Attorney that 
the Clerk is responsible for maintaining custody of Town 
records, perhaps she could bring the records requested 
with her to work and make photocopies at her place of 
employment. By so doing, you would not be required to 
accompany the Clerk. Further, the Clerk would not be 
required to take a full day off from work to make the 
photocopies. Under the circumstances, the Clerk could 
assess a fee for photocopying based upon what she must 
pay for photocopies at the office where she works. In 
addition, it might be reasonable to assess a fee based 
upon the actual time that it takes to make the photo
copies, based upon her salary as Clerk. It is noted, 
however, that if the Town maintained a working photo
copy machine, no charge could be assessed for the per
sonneltime expended in reproducing the minutes. 

Third, from my perspective, it could not possibly 
take a full day, including transportation, to make ninety
nine photocopies. Speaking from personal experience and 
having used many different types of photocopy machines, 
even using an old, slowly operating machine, I do not 
believe that it should take more than fifteen minutes 
to a half an hour to photocopy ninety-nine pages. In 
short, I do not believe that payment of the equivalent 
of a day's work could be justified in any way. 

Lastly, often I feel that many rely too heavily 
upon photocopy machines. Nevertheless, such machines 
have become commonplace and are used routinely in both 
the public and private sector. In this regard, perhaps 
it would be more economical over a period of time to 
have the Town's photocopy machine, which apparently 
does not work effectively at the present time, repaired • 
By so doing, when you, as well as any member of the 
public,seek to have photocopies of Town records, the 
cost and time expended to make photocopies would be 
erased. Further, I would conjecture that the ~own it
self on occasion has a need to produce photocopies, and 
it is possible that the Clerk may use the photocopy 
facilities at her place of employment for such purposes. 
If that is so, the Town could likely save time and effort 
by fixing its machine, thereby enabling either the Clerk 
or her Deputy to use it on an ongoing basis. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Karen Matthews 
Delavan Smith 

Sincerely, 

MJ;1,1. ~"---
Robert J. Freeman 
Executive Director 
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The ~nsuin~ advisory opinion is based solely upon t he facts 
presented in xour correspondence. 

Dear Mrs. Ames: 

As you are aware., your letter of September 1 
addressed to the Attorney General has been transmitted 
to the Committee on Public Access to Records, · whi ch is 
responsible for advising with respect to the Freedom of 
Information Law. 

You have asked whether New York is "covered by 
the Freedom of Information Act". The question was rai sed 
due to your attempts to locate an individual who was em
ployed by the Bethlehem Steel Corporation in Lackawanna 
in July, 1945. 

I would like to offer the following observations 
and suggestions regarding your inquiry. 

First, as indicated above, New York has enacted 
a Freedom of Information Law. The New York Law is appli
cable to records in possession of units of government in 
New York. The statute to which you made reference is 
likely the federal Freedom of Information Act, which 
applies to records in possession of federal agencies. 

Second, it is emphasized that neither the state 
nor the federal freedom of information provisions apply 
to records in possession of a private corporation, such 
as the Bethlehem Steel Corporation. Further, there is 
no provision of law of which I am aware that grants the 
public rights of access to records of a private corpora
tion in New York. 
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Third, it is possible that Bethlehem Steel may no 
longer maintain records concerning the employment of the 
individual in question, due to the length of time that 
has transpired since 1945. Nevertheless, it is suggested 
that you write to BethlehemSteel in Lackawanna, explain 
your situation and request information, even though that 
company is not required to disclose its records. 

Fourth, it is suggested that you write to the 
Bureau of Vital Records at the State Health Department. 
If, for example, the individual in question died in New 
York, the Bureau of Vital Records would likely have a 
death certificate. If you wish to write to that office, 
providing as much information as possible about the per
son in question, the address is: 

Bureau of Vital Records 
New York State Department of Health 
Tower Building 
Empire State Plaza 
Albany, New York 12237 

Lastly, the United States government has offices 
across the country known as "Federal Information Centers" 
in which information and advice are given with respect 
to a multitude of problems and questions. Perhaps by 
citing the name of the individual in question, a social 
security number could be found. From there, it may be 
possible to determine where an individual is residing 
or by whom he is employed. The nearest Federal Infor
mation Center to you is located in Phoenix at the Federal 
Building, 230 North First Avenue. That branch of the 
Federal Information Center can be reached by telephone 
at (602) 261-3313. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jm 

Sincerely, 

~* f, f ,A-L_____ 
Robert J. Freeman 
Executive Director 
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The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Noone: 

I have received your letter of September 9 in which 
you requested an advisory opinion under the Freedom of In
formation Law. 

According to your letter, your local school boar~ 
employs an attorney for the purpose of defending the Dis
trict in employee contractual grievances at arbi t ration 
hearings. In addition, the Board employs the same attor
ney for the purpose of representation in proceedings con
cerning the dismissal of tenured teachers unde r §3020-a 
of the Education Law. Your question is whether you are 
entitled "to have a copy of the individual bills submitted 
by the attorney for his services rendered in the above 
two cases ... " 

In my view, the bills in question are acces s ible in 
great measure, if not in toto. 

Although a school board may engage in an attorney
client relati onship with its attorney, it has been e s ta
blished in case law that records of the monies paid and 
received by an attorney or a law firm for services r e n
dered to a client are not privileged [see e.g., People v. 
Cook, 372 NYS 2d 10 (1975)]. Since the attorney-clie nt 
privilege does not apply to the records i n question, I 
believe that the provisions of the Freedom of Information 
Law are applicable. 
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In this regard, it is noted that the Freedom of In
formation Law is based upon a presumption of access. Stated 
differently, all records of an agency, such as a school 
district, are available, except to the extent that records 
or portions of records fall within one or more grounds for 
denial appearing in §87(2) (a) through (h). 

From my perspective, there are two relevant grounds 
for denial, one of which may be cited as a basis for dis
closure. 

Specifically, §87(2)(g) of the Law states that an 
agency may withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

111 •. final agency policy or de
terminations .•• " 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency and 
intra-agency materials may be ~ithheld, portions of such 
materials consisting of statistical or factual information, 
inst ructions to staff that affect the public, or final 
agency policy or determinations must be made available. 

Under the circumstances, the bills submitted by the 
attorney could in my view likely be characterized as 
"intra-agency" materials. Nevertheless, I believe that 
they consist solely of factual information that is avail
able under §87 (2) (g) • 

'• 
The remaining ground for denial of potential rele

vance is §87(2) (b), which states that an agency may with
hold records or portions thereof when disclosure would 
result in "an unwarranted invasion of personal privacy". 

With respect to grievances, a judicial determination 
was rendered in 1980 i n which it was held that disclosure 
of grievances and the determinations or dispositions made 
thereon would not result in an unwarranted invasion of 
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personal privacy relative to the subjects of grievance pro
ceedings Jsee United Federation of Teachers v. New York 
City Health and Hospitals Corporation, 428 NYS 2d 823 
(1980)]. Therefore, I do not believe that bills identifying 
persons involved in grievances should be redacted to pro
tect privacy, but rather that they should be made available 
in their entirety. 

With respect to bills related to tenure proceedings 
conducted under §3020-a of the Education Law, I believe 
that bills concerning a teacher against whom charges have 
been upheld are available in their entirety. Nevertheless, 
§3020-a(4) states in part that "[I]f the employee is 
acquitted he shall be restored to his position with full 
pay for any period of suspension and the charges expunged 
from his record." Since records concerning a person who 
has been acquitted of charges preferred against him or 
her is given protection by means of the expungement of 
records, it is suggested that bills concerning such in
dividuals might if disclosed result in an unwarranted 
invasion of personal privacy, if the identities of those 
individuals are included. As such, I believe that bills 
concerning teachers who have been acquitted in tenure pro
ceedings are available, except that identifying details 
regarding such teachers that appear on the bills may b~ 
deleted on the ground that disclosure would result in an 
unwarranted invasion of personal privacy. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jrn 

sij~;i~--
Robert J. Freeman 
Executive Director 
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Mr. Joseph A. Cutro 
Counsel 
NYS Environmental Facilities 
Corporation 

50 Wolf Road 
Albany, New York 12205 

Dear Mr. Cutro: 

I have received your letter of September 9, in which 
you requested my opinion regarding t he scope of §1285g(3) 
(b)vii of t he Public Authorities Law. It is your conten
tion that inform~tion submitted to the clearing house 
maintained by the Environmental Facilities Corporation 
pursuant to that section falls outside the scope of the 
Freedom of Information Law. 

Although I do not favor tile breadth of the provision 
in question, I agree with your conclusion that the informa
tion falls outside the scope of the Freedom of Information 
Law. 

Pursuant to the section cited above, the Environ-
mental Facilities Corporation is·responsible for: 

"[E]stablishment and maintenance of an 
information clearing house which shall 
c9nsist of an ongoing record of indus
trial materials which may be recycled 
or recovered. Such record shall in
clude, but is not limited to, the in
formation that is provided in manifest 
reports required pursuant to section 
27-0905 of the environmental conserva
tion law, except that no information 
including the identities or other iden
tifying information of the individual 
generators shall be disclosed without 
the express written consent of the 
applicable generators. The corporation 
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shall make this information available 
to persons who desire to recycle or 
recover industrial materials." 

The last two sentences of the cited provision state that: 

"The information shall be made avail
able in such a manner as to protect 
the trade secrets of the generators. 
Information submitted to the clearing 
house shall not be subject to disclo
sure under the freedom of information 
law as set forth in article six of 
the public officers law. 11 

Based upon the language quoted above, it appears 
that all information submitted to the clearing house would 
be outside the scope of rights of access granted by the 
Freedom of Information Law. 

I question, however, the necessity of such a complete 
exclusion. While the information contained in the clearing 
house might contain trade secrets, from my perspective, it 
is doubtful that all of the -information consists of trade 
secrets. 

Similarly, other provisions in the bill, A. 7289-B, 
which was signed into law as Chapter 990 of the Laws of 
1981, pertain to trade secrets and their disclosure. In 
my view, one of the provisions concerning the disclosure 
of trade secrets may be overbroad and does not provide 
sufficient procedures for its implementation. Specifically, 
§1285g(4) (c) states that: 

"[F]or the purposes of this section, 
due to the unique nature of the pro
gram, any generator who claims that 
specified data or information to be 
uUilized pursuant to any requirement 
of this section contains trade secrets 
or other proprietary or confidential 
data or information of a personal 
nature may set forth such claims in 
writing to the corporation for the pro
tection of trade secrets afforded pur
suant to this subdivision. Such infor
mation shall not be subject to disclo
sure under the freedom of information 
law as set forth in article six of the 
public officers law." 
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It would appear that a generator who claims that informa
tion submitted pursuant to the section constitutes a trade 
secret automatically gains protection of such records, for 
they would fall outside the scope of the Freedom of Infor
mation Law. It does not appear that a claim of trade 
secret status is reviewable by the agency. In my view, the 
procedure created by an amendment to the Freedom of Infor
mation Law enacted recently would be far preferable. Under 
that provision, the agency may determine the sufficiency 
of a claim of trade secret status. In addition, upon re
ceipt of a request made under the Freedom of Information 
Law for records characterized as trade secrets, an agency 
will be required to review a claim of trade secret status 
and initiate a procedure under which the person submitting 
the information would be given notification and an oppor
tunity to reaffirm such a claim. 

I have enclosed for your consideration a copy of 
the Freedom of Information Law as it will appear when the 
amendments concerning trade secrets become effective on 
January, 1, 1982. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

R~{;~~~,.._a_n __ _ 
Executive Director 

RJF: jm 

Enc. 
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William Randall 
78-A-1777 
Drawer B 
Stormville, NY 12582 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Randall: 

I have received your letter of September 4 in which 
you raised questions concerning a request directed to the· 
Division of Parole. 

Specifically, according to your letter, you were 
advi.sed by a senior attorney for the Division that a ·re
quest for information relative to all positions held by a 
member of the Board of Parole would be withheld on the 
ground that disclosure would constitute an invasion of 
privacy. You have asked whether you may now initiate an 
Article 78 proceeding challenging the denial. 

I would like to offer the following observations 
with respect to your situation. 

First, it is noted that, as a general rule, an 
agency, such as the Di vision of Parole, is not required to 
prepare or create a record in response to a request. There
fore, if, for example, the Division does not have posses
sion of a record or records indi cating the positions held 
by the individual in quest i on as a New York State employee, 
it would be under no obligation to create such a record or 
records on your behalf. 

Second, one of the exceptions to the rule that an 
agency need not create a record is found in §87(3) (b) of 
the Freedom of Information Law, which requires that each 
agency shall maintain: 
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" ••. a record setting forth the name, 
public office address, title and 
salary of every officer or employee 
of the agency ••. " 

It is noted that the provision quoted above has existed in 
substance since the enactment of the Freedom of Information 
Law in 1974. Therefore, it would appear that existing 
payroll records developed since 1974 would indicate the 
positions held by public employees between that date and 
the present. 

Third, long before the enactment of the Freedom of 
Information Law, it was determined by the courts that pay
roll information analagous to that required to be prepared 
and made available under the Freedom of Information Law 
was accessible [see e.g., Chambers v. Kent, 201 NYS 2d 439, 
(1960}; Winston v. Mangan, 338 NYS 2d 654 (1972)]. 

Fourth, as you may be aware, one of the grounds for 
denial in the Freedom of Information Law involves records or 
portions thereof the disclosure of which would result in 
"an unwarranted invasion of personal privacy" [see Freedom 
of Information Law, §87(2) (b)]. 

Although it may be true that disclosure of the 
information sought might result in an invasion of privacy, 
I do not believe that disclosure could be characterized as 
an "unwarranted" invasion of personal privacy. 

Based upon case law and the clear direction given in 
the Freedom of Information Law, §87(3} (b), I do not believe 
that disclosure of records reflective of the positions held 
by a public employee in the course of his or her public 
employment would constitute an unwarranted invasion of 
personal privacy; on the contrary, to the extent that such 
records exist, I believe that they are available. 

" 
Fifth, it is emphasized that the courts have found 

on several occasions that public employees enjoy a lesser 
degree of privacy than the public generally, for it has 
been determined that public employees have a greater duty 
to be accountable than any other identifiable group. 
Moreover, this office has advised and the courts have 
upheld the notion that records relevant to the performance 
of a public employee's official duties are accessible, for 
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disclosure in such instances would result in a permissible 
rather than an unwarranted invasion of personal privacy 
[see Farrell v. Village Board of Trustees, 372 NYS 2d 905, 
{1975): Gannett Co. v. County of Monroe, 59 AD 2d 309 U977); 
aff'd 45 NY 2d 954 (1978); Montes v. State, 4Q6 NYS 2d 664 
(Court of Claims, 1978); Steinmetz v. Board of Rducation, 
East Moriches, Sup. Ct., Suffolk Cty., NYLJ, October 30, 
1980]. Conversely, it has been held that records that are 
irrelevant to the performance of one's official duties may 
be denied on the ground that disclosure would indeed result 
in an unwarranted invasion of personal privacy (see Wool, 
Matter of, Sup. Ct., Nassau Cty., NYLJ, Nov. 22, .197~ 

Under the circumstances, the position held by a 
public employee is in my view clearly relevant to the 
performance of his or her official duties and, again,to 
the extent that records exist reflective of such information, 
I believe that they are available_ 

Lastly, with respect to your capacity to initiate 
an Article 78 proceeding, it is stressed that a person 
must exhaust his or her administrative remedies before 
initiating such a proceeding. To exhaust one's administra
tive remedies, the person must be denied access init~ally 
and then appeal to the person designated to determine 
appeals pursuant to §89{4) (a) of the Freedom of Information 
Law. If the appeals person upholds a denial of access, 
one 1 s administrative remedies would be exhausted and, at 
that juncture, an Article 78 proceeding could be initiated. 

It is my hope, however, that this opinion, a copy 
of which will be sent to the Division of Parole, will ob
viate the necessity of initiating a judicial proceeding. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ss 

Sincerely, 

~~'\,t 1. (1\1.1,--- -
Robert J. Freeman 
Executive Director 

cc: William Altschuller, Senior Attorney 
Edward Hammock, Chairman 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Pardy: 

I have received your letter of September 15 in which· 
you requested assistance regarding a situation pertaining 
to the Board of Fire Commissioners of the Highland Fire 
District. 

Specifically, according to your letter, on Septem
ber 14, at a meeting of the Board, several subjects were 
considered regarding the proposed 19B2 budget. You re
quested a copy of the proposed budget, but the Board re
fused to permit you to inspect it. In addition, the 
Chairman indicated that the Board would enter into an ex
ecutive session and that anyone else present should leave. 
After you protested, and you asked what the purpose for 
the executive session was, and you were told that "they 
didn't have to tell anyone 11

• 

I would like to offer the following comments with 
respect to the situation that you described . .. 

First, I believe that a board of commissioners of 
a fire district is subject to the Open Meetings Law. The 
Board is in my view a "public body" which is defined to 
mean: 

" .•• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a government al 
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function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other simi
lar body of such public body [see 
attached Open Meetings Law, §97(2)]. 

In my opinion, each of the conditions required to be fourid 
to determine that the Board is a public body can be met. 
The Board is an entity consisting of more than two members. 
It is required to conduct its business by means of a quorum 
pursuant to §41 of the General Construction Law. That 
provision states in essence that any entity consisting of 
three or more public officers or persons that performs it 
duties collectively, as a body, can do so only by means of 
a quorum, a majority of its total membership. The Board 
clearly conducts public business and performs a governmen
tal function [see Westchester Rockland Newspapers v. Kimball, 
50 NY 2d 575 (1980)]. Further, its functions are performed 
for a public corporation, a fire district [see Town Law, 
§174(6)]. Based upon the foregoing, l believe that the 
Board in question is a public body subject to the Open 
Meetings Law in all respects. 

Second, since the Board is subject to the Open Meet
ings Law, its meetings must be convened open to the public. 
It is noted that the scope of th~ Open Meetings Law has 
been given an expansive interpretation by the courts. In 
this regard, it has been held that the definition of 11 meet
ing11 [see §97 (1)], encompasses any gathering of a quorum 
of a public body for the purpose of discussing public 
business, whether or not there is an intent to take action, 
and regardless of the manner in which a gathering may be 
characterized [see Orange County Publications v. Council 
of the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 
(1978)]. 

Third, ''before entering into an executive session, a 
public body must follow the procedure specified in §100(1) 
of the Open Meetings Law. The cited provision states in 
relevant part that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys •.• " 
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Based upon the language quoted above, a public body must 
take three steps before it may enter into an executive 
session: a motion must be made to go into an executive 
session during an open meeting; the motion must identify 
in general terms the topic to be considered; and the 
motion must be carried by a majority of the total member
ship of the public body. 

Fourth, a public body cannot enter into an executi~e 
session to discuss the subject matter of its choice. On 
the contrary, paragraphs (a) through (h) of §100(1) speci
fy and limit the areas of discussion that may appropriately 
be considered during an executive session. 

If, for example, the proposed budget was the sub
ject of discussion during the executive session, I do not 
believe that an executive session would have been proper. 
Further, it has been held that a discussion of a budget 
by a public body does not fall within any of the grounds 
for executive session [see Orange Cormty Publications v. 
The Common Council of the city of Middletown, Sup. Ct., 
Orange Cty., December 6, 1978}. 

Sixth, in terms of your request for the proposed 
budet, I believe that such a record would be available. 
In this regard, I direct your attention to the Freedom 
of Information Law. 

The Freedom of Information Law is based upon a pre
sumption of access. Stated differently, all records of 
an agency, such as a fire district, are available, except 
to the extent that records or portions thereof fall within 
one or more grounds for denial appearing in §87(2) (a) 
through (h) • 

The only relevant ground for denial in my view 
would be §87(2) (g), which states that an agency may with
hold records that: 

11 are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or de
terminations ••• " 
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It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency and 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual informa
tion, instructions to staff that affect the public, or 
final agency policy or determinations must be made avail
able. 

Under the circumstances, it would appear that a · 
proposed budget would be available, for it would consist 
of statistical or factual information accessible under 
§87 (2) (g) (i) [see Dunlea v. Goldmark, 380 NYS 2d 496, 
aff 1 d 54 AD 2d 446, afl'd with no opinion, 43 NY 2d 754 
(1977) J. 

It is noted, however, that an agency is not re
quited to respond immediately to a request. In the future, 
it is suggested that you submit a request for records in 
writing, reasonably describing the records in which you 
are interested~ From its receipt of a request made under 
the Freedom of Information Law, an agency must respond 
within five business days. 

Enclosed for your consideration are copies of the 
Open Meetings Law, the Freedom of Information Law and an 
explanatory pamphlet that may be useful to you. 

I hope that I have been 9f some assistance. Should 
any further questions arise, please feel free to contact me. 

R.JF: jm 

Encs~ 

Sincerely, 

U-tt-1~ 
Robert J. Freeman 
Executive Director 

cc: Board of Fire Commissioners 
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Howard Spitz 
Town Attorney 
•rown of Eastchester 
40 Mill Road 
Eastchester, NY 10709 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Spitz: 

I have received your letter of September 16 in which 
you requested an opinion regarding the Freedom of Information 
Law. 

S~cifically, you have asked whether a municipality, 
such as the Town of Eastchester, may request records from 
an agency of the state under the Freedom of Information Law. 
You indicated that it is unclear whether the Law may be 
used only by individuals, or whether it may be employed by 
municipalities seeking records. 

From my perspective, the Freedom of Information Law 
does not in any way discriminate in terms of its potential 
users. Since 1974, the Committee has consistently advised 
that accessible records should be made equally availa~le 
t o any person, without regard to status or interest. · Fur
tner, the Committee's advice was specifically cited in 
Burke v. Yudelson (368 NYS 2d 779, affirmed 51 AD 2d 673, 
378 NYS 2d l65). It is also noted that challenges to 
denials of access have been brought not only by individuals, 
but also by corporations, unions, interest groups, and at 
least one municipality [see e.g., Albany Custom Floors, Inc. 
v. O'Shea, sup. Ct., Albany Cty., January 28, 1977; Alliance 
for the Preservation of Religious Libert Inc. v. State of 
New York., Sup. Ct., New York Cty., NYLJ, April 1 , ; 
Cit School District of the Cit of Ein·ghamton v. Civil 
Service Comm ssion, sup. ct., A any Cty., ept. , 6; 
Church of Scientology v. State, 403 NYS 2d 224, 61 AD 2d 
942 (1978); 46 NY 2d 906 (1979); Police Senevolent Associa
tion v. Helsby, 374 NYS 2d 262]. Therefore, a municipality 
is not in my opinion precluded from seeking records from 
a state agency under the Freedom of Information Law. 
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It has been suggested, however, in numerous situa
tions, that when one unit of government requests records 
from another unit of government in order to carry out its 
official duties, that it may be unnecessary to invoke the 
Freedom of Information Law. For instance, often in the 
interest of comity, it has been suggested tnat a unit of 
government in receipt of a request might disclose records 
that might otherwise be deniable when it is clear that 
records are requested in order to carry out one's official 
duties. In such cases, it has also been suggested that the 
agency furnishing the records could indicate in writing that 
it does not ordinarily provide access to the records sought 
under the Freedom of Information Law, but that the records 
are being made available in order to enable the recipient of 
the records to carry out its governmental duties. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
m~. 

RJF:ss 

Sincerely~ 

Robert J. Freeman 
Executive Director 
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Ms. Barbara Germani 
The City of New York 
Department of Finance 
Municipal Building 
New York, NY 10007 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Germani: 

/ I have received your letter of September 15 and 
appreciate your interest in complying with the Freedom of 
Information Law. 

As a recently designated records access officer, 
you indicated that you are interested in developing a 
poli~y for the Department of Finance to be used as an 
aid regarding the deletion of identifying details from 
records. As such, you have requested policy determin
ations regarding guidelines from this office for the 
deletion of identifying details. 

Although §89(2) (b) of the Freedom of Information 
Law states that the Committee 11 may promulgate guidelines 
regarding deletion of identifying details or withholding 
of records otherwise available .•. ", no such guidelines 
have been deyeloped for the following reasons. 

First, there are virtually thousands of records 
maintained by agencies of state and local government 

~ that contain personal information. Consequently, it 
would be all but impossible to develop guidelines appli
cable to all of those records. 
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Second, and perhaps most importantly, when dealing 
with the subject of personal privacy, of necessity sub
jective judgments must often be made. For instance, while 
one reasonable person might view a record and feel that 
disclosure of identifying details would be offensive, 
thereby resulting in an unwarranted invasion of personal 
privacy, an equally reasonable person might consider dis
closure of the same information to be innocuous and, 
the~eby, result in a permissible invasion of personal 
privacy As such, the Committee, which has discussed 
privacy on numerous occasions, has opted not to promul
gate guidelines, for to do so would involve imposing its 
subjective judgments upon others. 

Third, it is also the Committee's view that, in many 
instances, agency officials are most familiar with records 
containing personally identifying details and are, there
fore, in the best position to determine the possible effects 
of disclosure. 

And fourth, it is noted that the introductory lan
guage of §87(2) of the Freedom of Information Law states 
that an agency may withhold "reconis or portions thereof" 
that fall within one or more of the ensuing grounds for 
denial. Therefore, the Law permits that portions of re
cords the disclosure of which would result in an unwarranted 
invasion of personal privacy may be withheld. Again, it 
is likely that agency officials.are in the most knowledge
able position to determine whether or not and the extent to 
which the disclosure of personally identifying details would 
indeed constitute an unwarranted invasion of personal pri
vacy. 

As you may be aware, this office has prepared 
hundreds of advisory opinions under the Freedom of Infor
mation Law. In order to provide assistance to the public 
and government, the opinions have been indexed by means 
of a series of more than 370 "key phrases". By review
ing the indeX, an individual may request copies of opin
ions by identifying them by key phrase or number. If, 
after reviewing the e~closed index, you would like copies 
of particular advisory opinions, I would be most pleased 
to send them to you. In addition, copies of all of the 
advisory opinions have been sent to Thomas Nathan of the 
Office of Corporation Counsel, which is located at 100 
Church Street. If you would like to review copies of the 
opinions sent to Mr. Nathan, I am sure that he would be 
pleased to acconunodate you. Mr. Nathan can be reached 
at 566-5344. 
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I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jm 

Enc. 

Sincerely, 

' t~~l{~tj ,t---··· 
Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon ·the facts 
presented in your correspondence. 

Dear Mr. Branch: 

I have received your letter of September 16, in which 
y~u requ~sted assi stance regarding a request made under the 
Freedom of Information Law. 

C Specifically, according to your letter, you are having 
difficulty gaining access to records relating to your prop
erty from the Islip Town Assessor. It appears that the 
Assessor refused to provide a copy of page one of a "data 
management display" containi ng information concerning your 
property. In addition, as I understand your letter, there 
should have been additi onal pages concerning your property, 
but those pages did not appear on the display. Your letter 
to the Assessor also indicates that you transmitted a request 
to the Assessor, but no acknowledgment of the request was 
received within a period of some two weeks. 

(_ 

I would like to offer the following observati9ns 
with respect to your inquiry. 

First, with respect to rights of access, the Freedom 
of Information Law is based upon a presumption of access. 
Stated differently, all records of an agency, such as a 
town, are available, except to the extent that .records or 
portions thereof fall within one or more grounds for denial 
appearing in §87(2) (a) through (h). 

Second, even before the passage of the Freedom of 
Information Law, it had been he1d judicially that virtually 
all records used in the development of assessments are 
available [see e.g., Sears & Roebuck Co. v. Hoyt, 107 NYS 
2d 756 (1951); Sanchez v. Papontas, 303 ~1YS 2d 711 (1969) ] . 

1 
I 
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Third, notwithstanding judicial determinations 
rendered prior to the Freedom of Information Law, it would 
appear that any factual information_developed by an assessor 
in the preparation of an assessment would be available. In 
this regard, I direct your attention to §87(2) (g) of the 
Freedom of Information Law, which states th~t an agency may 
withhold records that: 

" ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. 
the 

instructions 
public; or, 

to staff that affect 

iii. final agency policy or determina-
tions ••• " 

It is noted that the language quoted above contains what in 
effect is a double negative. While inter-agency or intra
agency naterials may be withheld, portions of such materials 
consisting of statistical or factual information, instruc
tions to staff that affect the public, or final agency 
policies or determinations must be made available. 

Under the circumstances, it would appear that the 
records concerning your property would consist of "stati
stical or factual tabulations or data" that would be 
available under §87 (2) (g) (i). 

Fourth, it is emphasized that, as a general rule, 
an agency is not required to create records in response to 
a request. As such, if, for example, certain informqtion 
that should have been contained within the data management 
display no longer exists, the Town would be under no obliga
tion to create such information or records in response to 
your request. However, if, for example, the display con
tains information found on a computer, it is possible 
that the information found within the computer is based 
upon paper records that remain in existence. If such 
records do exist, I believe that they should be available 
to you for the reasons indicated above. 

Lastly, the Freedom of Information Law, §89 (1) (b) 
(iii), requires the Committee to develop general regulations 
of a procedural nature. In turn, each agency is required 
under §87(1) of the Law to prepare its own regulations 
designed to implement the Law. In this regard, §1401.2 
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of the Committee's regulations requires that each agency 
designate one or more "records access officers" responsible 
for implementing the Freedom of Information Law. It is 
suggested that you contact the town clerk to determine 
who the designated records access officers might be, for 
it is possible that the Town Assessor is not~a records 
access officer. 

Even if the Assessor is not a records access officer, 
one of the duties of a records access officer is to coordi
nate an agency's response to requests and ensure that re
sponses to requests are given within the appropriate time 
limits. 

With respect to the time limits for response to re
quests, §89(3) of the Freedom of Information Law and §1401.5 
of the Committee's regulations provide that an agency must 
respond to a request within five business days of the receipt 
of a request. The response can take one of three forms. It 
cah grant access, deny access, and if so, the denial should 
be in writing stating the reasons, or the receipt of a 
request may be acknowledged in writing if more than five 
days is necessary to review or locate the records and deter
mine rights of access. When the receipt of the request is 
acknowledged within five business days, the agency has ten 
additional da:ys to grant or deny access. Further, if no 
response is given within five business days of receipt of a 
request or within ten days of the acknowledgment of the 
receipt of a request, the request is considered "construc
tively" denied [see regulations, §1401. 7 (b)}. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be ap
pealed to the head of the agency or whomever is designated 
to determine appeals. That person or body has seven busi
ness days from the receipt of an appeal to render a determin
ation. In addition, copies of appeals and the determinations 
that follow must be sent to the Committee [see Freedom of 
Information Law, §89 (4) ta)]. 

In addition, it was held recently that when an 
appeal is made but a determination is not rendered within 
seven business days of the receipt of the appeal as required 
under §89 (4) (a) of the Freedom of Information La.w, the 
appellant has exhausted his or her administrative remedies 
and may initiate a challenge to a constructive denial of 
access under Article 78 of the Civil Practice Law and Rules 
[Floyd v. McGuire, 437 NYS 2d 886 (1981)]. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Town Assessor 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Grossman: 

I have received your letter of September 17 in which 
you requested a determination regarding a request for a 
record made under the Freedom of Information Law that you 
directed to the Village of Scarsdale. 

As I understand the situation, one member of the· 
Board of Trustees of the Village of Scarsdale transmitted 
a memorandum to another member of the Board. Having been 
denied access to the memorandum.by Village officials, you 
have contended that it should be available to you, for it 
was disclosed to another Village resident. In short, since 
the memorandum was disclosed to one member of the public, 
it is your belief that the memorandum should be open "to 
all 11

• 

I would like to offer the following observations 
with respect to your inquiry. 

First, it is emphasized at the outset that the Com
mittee on Public Access to Records does not render "deter
minations". On the contrary, the Freedom of Information 
Law, §89(1) (b) (ii), enables the Committee to render ad
visory opinions. As such, the Committee does not have the 
authority to compel compliance with the Freedom of Infor
mation Law or otherwise require that records in possession 
of agencies by made available • 
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second, in terms of rights of access, the Freedom of 
Information Law is based upon a preswnption of access. 
Stated differently, all records of an agency are available, 
except to the extent that records or portions thereof 
fall within one or more grounds for denial enumerated in 
§87 (2) (a) through (h). 

Third, it would appear, based upon the correspondence 
that you transmitted, that there are two potential grounds 
for denial. 

Perhaps most relevant under the circumstances is 
§87(2) (g). The cited provision states that an agency may 
withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; • 

11. instructions to staff that 
affect the public; or 

. . 
111. final agency policy or de
terminations ••• " 

It is noted that the language quoted above contains what in 
effect is a double negative. While inter-agency and intra
agency materials may be withheld, portions of such materials 
consisting of statistical or factual information, instruc
tions to staff that affect the public, or final agency 
policy or determinations must be made available. 

In view of the foregoing, I believe that §87(2) (g) 
is intended to permit the public to gain access to the so
called "secret law" of an agency, i.e., instructions to 
staff, policies and determinations upon which an agency 
relies in carrying out its duties. In addition, §87(2) (g) 
(i) requires the disclosure of statistical or factual in
formation found within inter-agency and intra-agency 
materials. With regard to the capacity to deny access, 
according to the case law and the sponsor of the exist-
ing Freedom of Information Law, §87(2) (g) is intended to 
permit an agency to withhold those portions of inter-agency 
and intra-agency materials reflective of advice, suggestion, 
impression and the like. 
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Without greater knowledge of the contents o f the 
memorandum in question, i t is all but i mpossible to con
jecture with respect to rights of access. While some 
portions of the memorandum might be of a factual nature 
or perhaps reflective of a determination, other port ions 
may be advisory in nature a nd therefore deniable . 

The other pot entially relevant ground for de niai 
woqld appear to be §87 (2) (b} , which states that an agency 
may withhold records or portions thereof the disclosure 
of which would constitute "an unwarranted invas ion of 
persona l privacy". Again, the extent to which disclosure 
would constitut e such an invasion is unknown to me, for 
I am not familiar wi th the contents of the memorandum. 

Fourth, with respect to your contention that if 
the memorandum has been made available to one resident, 
it should be made available to all, I would like to offer 
two comments. 

If, for example, the memorandum in question had 
been requested by the other res i dent under the Freedom 
of Information Law and if it was determined that the r e 
cord was access ible under the Law, I would agree that it 
s hould be made available to you. In this regard, it nas 
been held j udic ially that records accessible under the 
Law should be made equally available to any person, "with
out regard to status or interest" [see Burke v. Yudelson, 
386 NYS 2d 779, aff 1 d 51 AD 2d 673, 378 NYS 2d 165). 

On t he other hand, if the memorandum was made avail
able to the other resident in error or inadvertentl y, I 
do not believe that disclosure under such circumstances 
would automatically confer a right of access upon other 
members of the public. In addition, it is possible that 
the memorandum was displayed to the other member of the 
public if the memorandum dealt in some way with that i n
dividual. If a record pertains to an individual and is 
reques ted by' t hat individual, disclosure would not result 
in an •.unwarranted invasion of personal privacy. However, 
such an invasion of privacy might arise if disclosure is 
made to a third party. 
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I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:jm 

cc: Lowell J. Tooley 
Board of Trustees 

Sincerely, 

R~-it ,,t 1. f l'Q 'v----
Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Campbell: 

( 

I have received your letter of September 16, in which 
you appealed a denial of access by the Department of Correc
tional Services due to its failure to respond to your request 
within the appropriate time limits. You indicated that, i n 
response to a request directed to the Superintendent of the 
Auburn Correctional Facility, you received an acknowledgment 
of the request that did not indicate an approximate date 

(__ 

on which your request would be granted or denied. 

I would like to offer the following observations 
regarding the situation that you described. 

First, it is emphasized at the outset that the Com
mittee on Public Access to Records does not have the capa
city to render determinations on appeal. On the contrary, 
the Committee i s authorized under the Freedom of Information 
Law to render advisory opinions. Under §89(4) (a) of . the 
Law, an appeal must be directed to the head or governing 
body of an agency or whomever is designated by such persons 
to render determinations on appeal. 

Second, §89(1) (b} (iii) of the Freedom of Information 
Law requires the Committee to promulgate general regulations 
regarding the procedural implementation of the Law. In 
turn, §87(1) requires all agencies to adopt their own 
regulations consistent with and no more restrictive than 
those developed by the Commi ttee. 
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In recognition of the open-ended aspect of §89(3), 
which does not specify the length of time in which a deter
mination must be rendered following the issuance of a 
written acknowledgment of the receipt of a request, the 
Committee, by means of regulation, has indicated the period 
of time in which a response must be rendered· following an 
acknowledgment. Specifically, §1401.5(d) of the Committee's 
regulations states that: 

"[I] f the agency does not provide or 
deny access to the record sought within 
five business days of receipt of a 
request, the agency shall furnish a 
written acknowledgment of receipt of 
the request and a statement of the 
approximate date when the request 
will be granted or denied. If access 
to records is neither granted nor 
denied within ten business days after 
the date of acknowledgment of receipt 
of a request, the request may be con
strued as a denial of access that may 
be appealed". 

In view of the foregoing, an agency is required to respond 
to a request within ten business days of the date of acknow
ledgment of the receipt of a request. Moreover, the provi
sion quoted above indicates that if no response is given 
within ten business days of an acknowledgment, the request 
may be considered denied and may in such cases be appealed 
to the person or body designated to determine appeals. 
Consequently, if you do not receive a determination within 
ten business days of the acknowledgment of the request, you 
may consider the request to have been "constructively" 
denied and an appeal may be taken. 

Third, according to §5.20(c) of the regulations 
promulgated under the Freedom of Information Law by the 
Department of Correctional Services: 

"[A]n inmate who has been denied access 
to his records under this section may 
appeal such denial to the Counsel, 
Department of Correctional Services, 
Building 2, State Campus, Albany, N.Y. 
12226. Such appeal shall be in writing 
and shall set forth name and address 



Larry G. Campbell 
September 22, 1981 
Page -3-

(or facility) of the applicant, the 
specific records denied, the date of 
the request, the place of the request 
and, if known, the person denying such 
request and the date thereof". 

As indicated in §89 (4) (a) of the Freedom of Information Law, 
the Counsel to the Department is required to render deter
mination on appeal within seven business days of the receipt 
of the appeal. 

Lastly, it is emphasized that an Article 78 proceed
ing in which a denial of access is challenged cannot be 
initiated until an applicant for records has exhausted his 
or her administrative remedies. As such, if you seek to 
initiate such a proceeding, an appeal must first be made 
to the Counsel to the Department. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

~{~ 
Robert J. Freeman 
Executive Director 

cc: Ramon J. Rodriguez, Counsel 
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Ms. Rita L. Kwetcian 

The ensuin~ advisory opinion is based solely upon t~e facts 
presented in your correspondence. 

Dear Ms. Kwetcian: 

I have received your letter of September 17 in which 
you raised a series of questions regarding the implementa
tion of the Open Meetings Law by the Northern Adirondack 
Central School Board. You also asked for information rela
tive to the Freedom of Information Law. 

According to your letter, the School Board held a 
regular meeting on August 3 during which "the date, place 
and separate propositions of the budget vote were set." 
However, during the next week, you read in a local news
paper that the voting procedure had changed and learned 
that a "special, unpublished meeting was held on August 7, 
1981, and the date, place and propositions to be voted 
on as one were changed." You have asked whether a special 
meeting, such as the one held on August 7, may be convened 
without notifying the public. 

In this regard, I direct your attention to §99 of 
the Open .Meet_ings Law. Subdivision (1) of §99 pertains to 
meetings scheduled at least a week in advance and requires 
that notice be given to the news media (at least two) and 
to the public by means of posting in one or more desig
nated, conspicuous public locations not less than seventy
two hours prior to such meetings. Subdivision (2) of §99 
pertains to meetings scheduled less than a week in advance 
and requires that notice be given to the news media and 
posted for the public in the same manner as prescribed in 
subdi vision (1) "to the extent practicable" at a reasonable 
time prior to such meetings. 

\ 
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In view of the requirements of §99, it is clear that 
notice must be given to the news media and the public by 
means of posting prior to all meetings, whether they are 
regularly scheduled or considered "special" or "emergency". 
In situations in which a special meeting is held on short no
tice, at the very least, I believe that a public body would 
~e required to give notice to the news media, perhaps by 
means of a telephone communication, and in addition, 
notice of such meetings should be posted conspicuously 
as required by the Law. 

I would also like to point out that §102 of the Law 
states that if a judicial proceeding is initiated under 
the Open Meetings Law and if a court finds that action was 
taken in violation of the Open Meetings Law, the court may 
in its discretion and upon good cause shown nullify action 
taken in violation of the Law. The same provision also 
states that: 

11 [A]n unintentional failure to fully 
comply with the notice provisions re
quired by this article shall not alone 
be grounds for invalidating any action 
taken at a meeting of a public body. 
The provisions of this article shall 
not affect the validity of the authoriz
ation, acquisition, execution or dis
position of a bond issue or notes." 

As such, action taken during a meeting for which no notice 
was given may by nullified only if good cause can be demon
strated, and only if a failure to give notice was "inadver
tent11. 

You also wrote that during the Board's meeting of 
August 3, executive sessions were held on five occasions 
for the following reasons: 

"1.. To create a teacher's position 

2. To discuss cafeteria manager's 
salary 

3. To read qualifications of prospec
tive temporary teachers 

4. Consideration of Committee on 
Handicapped minutes 
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5. To discuss clerk of works for 
new bus garage. {Previous to 
this regular meeting, he had 
apparently been on the job. 
This hiring appeared to be just 
a forrnality.)u 

Relevant to several of the areas of discussion in. 
executive session that you identified is §100(1) (f) o= the 
Open Meetings Law. The cited provision states that a public 
body may enter into an executive session to discuss: 

"the medical, financial, credit or em
ployment history of a earticular per-
son or corporation, of matters leading 
to the appointment, employment, promo
tion, demotion, discipline, suspension, 
dismissal or removal of a particular 
person or corporation ... " (emphasis added) ~ 

It is noted that the language quoted above is differe~t from 
the language of the exception as it was originally enacted 
in 1977. Under the original Open Meetings Law, public 
bodies often entered into an executive session to discu&.5 
matters of policy that related to personnel in general or 
that affected personnel tangentially. The Committee had 
consistently advised that the so-called 11 personnel 11 excep
tion was intended largely to protect privacy, and not to 
shield matters concerning pollcy from public view. There
fore, the Committee recommended that the term "particular" 
be inserted into the exception, and the recorrmendation was 
passed and became effective on October 1, 1979. Based upon 
the amendments to §100(1) (f), it has become clear that an 
executive session regarding 0 personnel" may be conducted 
only when the discussion concerns a particular person and 
only when one or more of the topics listed in §100(1} (f) 
is considered. 

The first area of executive session that you des
cribed, the creation of a teacher's position, would not in 
my view pertain to any particular individual; on the con
trary, the issue would in my view involve a policy consider
ation and the manner in which public monies will be expended~ 

The second and third areas that you identified were 
likely appropriate for discussion in executive session, for 
they apparently involved the employment history of parti
cular individuals or matters leading to the employment of 
particular individuals§ 
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The fourth area of executive session, consideration 
of minutes of the Committee on Handicapped, was in my view 
proper. In brief, federal law requires that education re
cords identifiable to a particular student or students are 
confidential. Therefore, a discussion concerning particu
lar students would be exempted from the Open ~~etings Law 
under §103(3), which states that the Open Meetings Law 
does not apply to matters made confidential by federal or 
state law. 

The fifth area of executive session that you des
cribed appears to deal with the hiring of a particular 
individual. If that is accurate, I believe that an ex
ecutive session would be proper under §100(1) (f). 

You also wrote that, at a meeting held on June 29, 
"before the regular meeting was called to order, an execu
tive session was held to consider insurance coverage for 
the school district." Several comments are offered re
garding that gathering. 

First, the courts have rendered expansive determin
ations concerning the scope of the Open Meetings Law and 
particularly its definition of "meeting" [see Open Meetings 
Law, §97(1)]. In brief, it has been held that any conven
ing of a quorum of a public body for the purpose of dis
cussing public business constitutes a "meeting" subject 
to the Law, whether or not there is an intent to take action 
and regardless of the manner in Which a gathering may be 
characterized [see Orange County Publications v. Council of 
the City of Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 
(1978)]. As such, assuming that a quorum of the School Board 

was present to discuss insurance coverage, that gathering 
constituted a meeting that should have been convened open to 
the public and preceded by notice given in accordance with 
§99. 

Second, as a general rule, a public body cannot con
duct an executive session prior to convening an open meet
ing. Section 97 (3) of the Law defines "executive session" 
to mean a portion of an open meeting during which the pub
lic may be excluded. Further, §100(1) prescribes a pro
cedure that must be followed by a public body during an 
open meeting before an executive session may be held. The 
cited provision states in relevant part that: 
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" [U] pon a rnajori ty vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys •.. " 

Based upon the language quoted above, it is clear that an 
executive session is not separate and distinct from an open 
meeting and that an executive session may be held only 
after having convened an open meeting. 

Third, in terms of the validity of the executive 
session, the nature of the discussion concerning insurance 
coverage is not clear. If, for example, the District con
sidered changing insurance companies, perhaps it discussed 
a matter leading to the employment of a particular insurance 
company in the future. Under such a circumstance, it would 
appear that §100(1) (f) may have been applicable. Otherwise, 
it is in my view questionable whether an executive session 
could properly have been held. 

You also raised questions regarding minutes of the 
executive session relative to the discussion of insurance 
coverage. With regard to minutes of executive session, 
§101(2) of the Open Meetings Law requires that: 

"minutes shall be taken at executive 
sessions of any action that is taken 
by formal vote which shall consist of 
a record or summary of the final de
termination of such action, and the 
date and vote thereon ••• " 

As I read §101(2), minutes of executive session must be com
piled only when action is taken in executive session. 

As such, public bodies may generally vote during a 
properly convened executive session, except in situations 
in which the vote concerns an appropriation of public 
monies. However, school boards must in my view vote in 
public in all instances, except when a vote is taken pur
suant to §3020-a of the Education Law concerning tenure. 
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section 105(2) of the Open Meetings Law states that: 

"[A]ny provision of_ general, special 
or local law •.• less restrictive with 
respect to public access than this 
article shall not be deemed super-
seded hereby." 

In this regard, §1708(3) of the Education Law, which pe:r:
tains to regular meetings of school boards, states that: 

"[T]he meetings of all such boards 
shall be open to the public but the 
said boards may hold executive ses-
sions, at which sessions only the 
members of such board or the persons 
invited shall be present." 

While the provision quoted above does not state specifically 
that school boards must vote publicly, case law has held that: 

" ••• an executive session of a board 
of education is available only for 
purposes of discussion and that all 
formal, official action of the board 
must be taken in general session open 
to the public" [Kursch et al v. Board 
of Education, Union Free School Dis-
trict #1, Town of North Hem1stead, 
Nassau County, 7 AD 2d 9221959)]. 

Moreover, in a more recent decision construing subdivision 
(3) of §1708 of the Education Law, the Appellate Division 
invalidated action taken by a school board during an execu
tive session [United Teachers of Northport v. Northport 
Union Free School District, 50 AD 2d 897 (1975)]. Conse
quently, according to Judicial interpretations of the Edu
cation Law, §1708(3), school boards may take action only 
during meetinqs open to the public. 

Since §1708(3) of the Education Law is "less restric
tive with respect to public access" than the Open Meetings 
Law, its effect is preserved. Therefore, in my view, school 
boards can act only during an open meeting. 

In addition, §87(3) (a) of the Freedom of Information 
Law requires all public bodies to compile and make avail
able a voting record identifiable to every member of the 
public body in every instance in which the member votes. 
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In view of the foregoing, a school board may delib
erate in executive session in accordance with §100(1) of 
the Open Meetings Law, but it may not in my opinion vote 
during an executive session, except when the vote pertains 
to a tenure proceeding. 

Lastly, you also indicated that you are interested 
in rights of access granted by the Freedom of Information 
Law. In brief, the Freedom of Information Law is based 
upon a presumption of access. Stated differently, all 
records of an agency are available, except to the extent 
that records or portions thereof fall within one or more 
grounds for denial appearing in §87(2) (a) through (h). 

In terms of the usage of the Law, §89(3) states that 
an applicant should submit a request in writing 11 reasonably 
describing" the records in which he or she is interested. 
Further, the same provision states that an agency must re
spond to a request within five business days of the receipt 
of a request. 

Enclosed for your consideration are copies of the 
Open Meetings Law, the Freedom of Information Law, regula
tions promulgated by the Committee that govern the proced
ural implementation of the Freedom of Information Law, and 
an explanatory pamphlet dealing with both laws that may be 
useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

cc: School Board 

Sincerely, 

{\~t1P~ 
Ro~t J. Freeman 
Executive Director 
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The ~nsuing advisory opinion is based solely upon the facts 
pres1nted in your correspondence. 

Dear Mr. Connelly: 

Your letter of September 17 addressed to the Secre
tary of State has been forwarded to the Committee on Public 
Access to Records. The Committee is responsible for advising 
with respect to the Freedom of Information Law and is housed 
in t 11e Department of state. 

According to your letter, you are interested in 
submLtting a request under the Freedom of Information Law 
to t 11e Dormitory Authority. However, you indicated that the 
Dormitory Authority does not have a 11 request form". As 
such, you requested a form that you could employ for the 
purp0se of directing a request to the Dormitory Authority. 

Please be advised that nei ther the Freedom of Infor
mati<m Law nor the regulations promulgated by the Committee 
requ Lre that any specific form be used to request records 
under the Law. On the contrary, in situations in which 
individuals have not used forms prescribed by an agency, 
it has been advised that a failure to do so cannot consti
tute a basis for withholding records. Further, it has also 
been advised that any request made in writing that reason-

/ ably describes records sought should suffice {see Freedom 
of Information Law, §89(3)]. 

In making a request, it is suggested that you direct 
it to the "records access officer" of the agency and that 
you indicate on the outside of your envelope that the con
tents consist of a "freedom of information request". 
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Enclosed for your consideration are copies of the 
Freedom of Information Law, regulations promulgated by the 
Committee that govern the procedural aspects of the Law, 
and an explanatory pamphlet that may be particularly useful 
to you, for it contains sample letters of request and appeal. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

Robert J. Freeman 
Executive Director 
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General Electrict Broadcasting 
Company, Inc. 

1400 Balltown Road 
Schenectady, NY 12309 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Messrs. Aernecke and Decker: 

C 
I have received your letter and the materials attached 

to it in which you requested an advisory opinion regarding 
a denial of access to records by the Fulton County Board of 
Supervisors. The records in question pertain to a ceiling 
collapse that occurred on August 31 at the Fulton County 
Office Building. 

( 

Since the receipt of your letter, I have received 
a copy of a letter addressed to you in which the County 
Attorney, Charles Caputo, advised you that the reports 
that you requested are exempt from disclosure pursuant 
to §310l(d) of the Civil Practice Law and Rules {CPLR). 

I have made several inquiries of Fulton County 
officials on your behalf in order to learn more about 
the reports and the reasons for which the reports were 
compiled. In all honesty, rights of access are in my 
opinion uncertain. Further, a determination of rights 
in my view can be made only after having ascertained the 
reasons for which the reports were prepared. 

As you are likely aware, the Freedom of Informa
tion Law is based upon a presumption of access. Stated 
differently, all records of an agency, such as Fulton 
County, are available, except to the extent that records 
or portions thereof fall within one or more grounds for 
denial appearing in §87(2) (a) through (h). 
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The first and presumably the only relevant ground 
for denial under the circumstances is §87 (2) (a), which 
states that an agency may withhold records or portions 
thereof "that are specifically exempted from disclosure 
by state or federal statute". One such statute that ex
empts records from disclosure is §310l(d) of the CPLR, 
which states that: 

"[T]he followinq shall not be obtainable 
unless the court finds that the mater
ial can no longer be duplicated because 
of a change in conditions and that 
withholding it will result in injustice 
or undue hardship: 

1. 
for 

any opinion 
ligi tation; 

of an expert prepared 
and 

2. any writing or anything created 
by or for a party or his agent in pre
paration for litigation." 

However, if, for example, a report or study is pre
pared for multiple purposes, one of which might be use in 
litigation, it has been held that the exemption regarding 
materials prepared for litigation cannot be cited to shield 
records from disclosure. As stated in Westchester Rockland 
Newspapers v. Mosczydlowski, which dealt with a police re
port regarding events surrounding the suicide of a prisoner 
on a city jail: 

"[G]overnmental material which is pre
pared solely for purposes of litigation 
is simply not the type of governmental 
record to which the public has now been 
given access ••• Nevertheless, respon
dents can find no comfort in the exemp
tion of material prepared for litiga
tion from the ambit of the Freedom of 
Information Law for the subject police 
report does not qualify as material 
prepared solely for such purpose. 
Rather, it had multiple purposes which 
included, inter alia, enabling the 
District Attorney to determine whether 
any crime or offense had been coramitted 
by anyone and enabling the Police De
partment, itself, to determine whether 
any of its personnel were guilty of 
breach of duty and whether its proced
ures were adequate to prevent any re
currence. It may also be said that 
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this investigation was conducted 
in the regular course of official 
police business. Since all of 
these nonlitigation purposes do 
not, by themselves, constitute in
dependent grounds for exemption, 
the report cannot be deemed exempt 
from disclosure pursuant to sub
division (d) of CPLR 3101 ..• 11 [58 AD 
2d 234, 236-238 (1977)]. 

In view of the foregoing, if the report was not prepared 
solely for litigation, but for other purposes as well, 
I do not believe that the denial was appropriate. 

In addition, as noted earlier, I have attempted 
to gain additional information from County officials re
garding the reason behind the preparation of the reports 
in question. In this regard, I have learned that the 
collapse of the roof occurred suddenly and at a time in 
which the County Attorney was present in the County Office 
Building. Moreover, I was informed that the County 
Attorney at the time of the incident expressed concern 
regarding litigation. It also appears that a study was 
sought by an independent contractor immediately and be-
fore the County Board of Supervisors had an opportunity 
to meet and specifically authorize the preparation of 
the studies in which you are interested. Having dis-
cussed the matter with the Clerk of the Board of Super
visors among others, although it is clear that a reason 
for the preparation of the reports involved their possible 
use in litigation, the resolution that passed following 
the collapse does not specify the purposes for which the 
studies were compiled. Based upon several conversations, 
it appears that one of the reasons for the studies may have 
merely involved finding facts (i.e., why the roof collapsed). 
In this regard, there is a judicial decision that dealt 
with a somewhat similar situation in which a study concern
ing roof leakage at a public building was furnished by 
contract to a municipality. In that decision, the court 
found that: 

"[UJndoubtedly, the public interest in 
the results of this study is high for 
the skating rink entailed a substantial 
financial outlay of public monies and 
taxpayers have a profound right to 
know the value and result of that in
vestment. However embarrassing or 
flattering the furnished study may prove 
to be to the Park District administra
tion, is not determinative or relevant. 
It is a public record. 
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"The Board argues that even if the 
roofing study is a public record, 
it is material prepared for liti
gation and therefore privileged 
from disclosure pursuant to CPLR 
310l(d). In so contending, the 
Board has the burden of proving 
that the data is exempt from in
spection. See, Koump v. Smith, 25 
N.Y.2d 287, 303 N.Y.S.2d 858, 250 
N.E.2d 857. 

"The Court finds this argument inter
esting, but unpersuasive. First, 
there was no mention of any ongoing 
or contemplated litigation in the 
Board minutes when the study was 
authorized, nor any mention thereof 
since; although the Board did claim 
in argument that the study was under
taken on oral advice of counsel, no 
litigation has yet been commenced 
some eleven months afterwards. 

11 second, material collected in the 
'ordinary course of business' in govern
mental operations, 'including perhaps 
eventual use in any litigation which 
may ensue', as well might be a follow
up quality study of a major project 
about which adverse reports had been 
received, is not shielded from disclo
sure." [Winston v. Mangan, 338 NYS 2d 
654, 660-661 (1972) J. 

Based upon the judicial determinations cited above, 
it appears that rights of access depend upon the determin
ation of a fact, i.e., whether the reports in question 
were prepared solely for litigation. If contemplation of 
litigation was the sole purpose for which the studies 
were prepared, I would agree with the County Attorney's 
determination. However, if the reports were ordered to 
find facts, for example, as well as possible use in liti
gation, I believe that it would be available. 

Lastly, the response by the County Attorney did not 
indicate that you have a right to appeal a denial. In 
this regard, §89 (4) (a) of the Freedom of Information Law 
states that: 
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"[A]ny person denied access to a re
cord may within thirty days appeal 
in writing such denial to the head, 
chief executive or governing body of 
the entity, or the person therefor 
designated by such head, chief execu
tive, or governing body, who shall 
within seven business days of the re
ceipt of such appeal fully explain 
in writing to the person requesting 
the record the reasons for further 
denial, or provide access to the 
record sought. 11 

In view of the language quoted above, it is suggested 
that you appeal to the Fulton County Board of Supervisors 
or to the person or body designated by the Board to ren
der determinations on appeal. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jm 

cc: Charles Caputo 

Sincerely, 

M~,ct: -1. k-_ 
Robert J. Freeman 
Executive Director 
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Member of Congress 
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House of Representatives 
Washington, D.C. 20515 

September 24, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence~ 

Dear Congressman Lundine: 

Your letter of September 16 addressed to Attorney 
General Abrams has been forwarded to the Committee on 
Public Access to Records, which is responsible for advising 
with respect to the New York Freedom of Information Law. 

You have indicated in your letter that you were 
contacted by th.e Chemung County Office for the Aging 
Advisory Committee, which has been unsuccessful° in· its 
attempts to obtain certain information, Specifically, that 
Committee has sought to obtain waiting lists which would 
indicate the order or priority in which applicants are 
placed in County housing projects~ Accordi ng to your 
l e tter, the United States Department of Housing and Urban 
Deve lopment (HUD} has advised the Office for the Aging 
Advisory Committee that HUD is required to maintain a 
waiting list in accordance with federal regulations; how
ever, access to the waiting li s t is determined by state 
and local law. Consequently, you have requested advice 
regarding the application of the New York State Freedom 
of Information Law relative to disclosure of the waiting 
l is ts. 

I would like to offer the following comments with 
r espect to issues you raised, which are based on the 
assumpti on that the housing facilit i es in question are 
subject to the New York State Public Housing Law, 
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First, the Freedom of Information Law is based upon 
a presumption of access. Stated differently, all records 
of an agency, such as a municipal housing authority, are 
available, except to the extent that records or portions 
thereof fall within one or more grounds for denial appearing 
in §87 (2) (a) through (h) of the Law (see attached). 

Second, perhaps most relevant to your inquiry is 
§87(2) (b} of the Law, which provides that an agency may 
withhold records or portions thereof which if disclosed 
would constitute "an um-,arranted invasion of personal 
privacy ••• " The cited provision makes reference to §89, 
which in subdivision (2) (b) lists examples of unwarranted 
invasions of personal privacy. It is noted that the ex
amples are in my opinion merely illustrative and repre
sent but five among conceivable dozens of unwarranted 
invasions of personal privacy. 

Third, while I believe that the Freedom of Informa
tion Law is intended to ensure the accountability of govern
ment, the privacy provisions of the Law, in my view, are 
intended to enable government to prevent disclosures 
concerning the personal details of individuals' lives. 
For example, if an individual requests waiting lists 
regarding housing facilities, it is my view that a housing 
authority may withhold or delete identifying details rela
tive to applicants. As such, if a waiting list includes 
the names and addresses of applicants, their order of 
priority and the date on which the applications were sub
mitted, the housing authority could in my opinion properly 
delete the names and addresses of applicants prior to 
furnishing the list. On the other hand, if there is a 
list indicating an average waiting period that does not 
identify applicants, that record would be accessible. 

Fourth, the New York State Public Housing Law 
furnishes guidance with respect to disclosure of information 
provided by applicants for public housing. Section 159 of 
the Public Housing Law states that: 

"[I]nformation acquired by an authority 
or municipality or by an officer or 
employee thereof from applicants for 
dwellings in projects of an authority 
or municipality or from tenants of 
dwellings thereof or from members of 
the family of any such applicant or 
tenant or from employers of such 
persons or from any third person, 
whether voluntarily or by compulsory 
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examination as provided in this chap
ter, shall be for the exclusive use 
and information of the authority or 
municipality in the discharge of its 
duties under this chapter and shall 
not be open to the public nor be used 
in any court in any action or proceed
ing pending therein unless the author
ity, municipality or successor in 
interest thereof is a party or com
plaining witness to such action or 
proceeding. Notwithstanding the 
foregoing, the authority or municipality 
shall furnish to the commissioner of 
housing full and complete reports 
relating to any such applicant or 
tenant whenever the commissioner of 
housing shall request such reports. 
Also, nothing herein contained shall 
operate to prevent an authority or 
municipality from making full and 
complete reports to the commissioner 
of housing or to the municipality in 
which an authority operates or to the 
federal government or any agency 
thereof relating to the administration 
of this chapter or of any project or 
relating to any such applicant or 
tenant, nor to prohibit an authority 
or any government or agency receiving 
such information of an authority, from 
publishing statistics or other general 
information drawn from information 
received from such applicants or 
tenants". 

Based on the language quoted above, it appears that the 
Legislature determined that disclosure of information con
cerning tenant applicants would constitute an improper or 
"unwarranted 0 invasion of personal privacy unless records 
are made available to the federal government or an agency 
involved in the administrations of state and federal laws 
and rules. 

Fifth, it is emphasized that when dealing with pri
vacy, attempts to balance interests and subjective judg
ments must of necessity be made. Therefore, although one 
reasonable person might believe that disclosure of parti
cular information would be offensive and result in an 
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unwarranted invasion of personal privacy, another equally 
reasonable person might feel that disclosure would be 
innocuous, thereby resulting in a permissible invasion of 
personal privacy. In short, I do not feel that there are 
any specific rules that one may follow in determing issues 
relative to personal privacy. However, based upon the 
Freedom of Information Law and the restrictions upon 
disclosure imposed by the Public Housing Law, it would 
appear that information that identifies applicants on a 
waiting list could justifiably be withheld. 

Lastly, I direct your attention to the final sentence 
of §159, which is set forth above and infers that information 
regarding applicants and tenants, both personal and stati
stical, may be made available under certain circumstances 
to government agencies. Therefore, it is possible that 
your membership on the select Committee on Aging would 
permit you to gain access to additional information that 
relates to the subject matter. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Paul F. r1antica 
Deputy Chief of Police 
Rotterdam Police Department 
101 Princetown Road 
Rotterdam, New York 12306 

September 25, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your cor·respqndence. 

Dear Mr. Mantica: 

• I have received your letter of September 22, in 
which you requested an advisory opinion regarding the dis
closure of pre-appointment background investigation records 
compiled relative to an unsuccessful candidate for the posi
tion of police-paramedic in the Rotterdam Police Department. 

According to your letter, several months ago, you 
contacted the office and were advised that release of the 
names and other identifying information provided by the 
members of the public regarding the candidate would likely 
result in an unwarranted invasion of personal privacy, . 
Subsequent to that discussion, the candidate commenced an 
action under Hwnan Rights Law against the Town of Rotterdam 
and has submitted a written request under the ~reedorn of 
Information Law for access to the records in question. 

I would like to offer the• following comments in 
response to your •inquiry 

First, the Freedom of Information Law is based upon 
a presumption of access. stated differently, all records 
of an agency, such as the Rotterdam Police Department, are 
available, except to the extent that records or portions 
thereof fall within one or more grounds for denial appear
ing in §87(2) (a) through (h) of the Law. 

Second, relevant to your inquiry is §87 (2) (b) ,,bf 
the Law, which provides that an agency may withhold records 
or portions thereof which if disclosed would constitute 
"an unwarranted invasion of personal privacy ••• " The 
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cited provision makes reference to §89, which in subdivision 
(2) (b) lists examples of unwarranted invasions of personal 
privacy. The examples are in my opinion merely illustrative 
and represent but five among conceivable dozens of unwar-
ranted invasions of personal privacy. ~ 

Third, in terms of the candidate's request, I be
lieve that those portions of records which if disclosed 
would constiblte an unwarranted invasion of personal pri
vacy with respect to others identified in the records may 
be withheld. For example, if in your pre-appointment 
investigation, the Department interviewed members of the 
public concerning the candidate, the names, addresses and 
other information that would identify those individuals 
could in my opinion be withheld under §87(2) (b) • . 

It is noted, however, that §89(2) (c) of the Law 
states that: 

"[Ul nless otherwis,e provided by this 
article, disclosure shall not be 
construed to constitute an unwarranted 
invasion of personal privacy pursuant 
to paragraphs (a) and (b) of this 
subdivision: -

i. when identifying details are 
deleted; 

ii. when the person to whom a 
record pertains consents in writing 
to disclosure; 

iii. when upon presenting reasonable 
proof of identity, a person seeks 
access to records pertaining to him". 

Under the language quoted above, it would appear that the 
candidate may inspect portions of records pertaining t o 
himself if the records are not otherwise deniable and if 
disclosure would not identify persons other than the can
didate. For instance, if the background investigati on 
included credit data, which would be available to h i m 
elsewhere, that information should be made available to 
h~. ~ 
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I hope that I have been of some assistance, Should 
any further questions arise, please feel free to contact 
me. 

BY: 

PPB:RJF:ss 

cC: Mr. ·James P. Alderdice 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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Thomas Edwards 
BOA-1831 
Auburn Correctional Facility 
135 State Street 
Auburn, New York 13021 

presente · in your correspon ence. 

Dear Mr. Edwards: 

the facts 

~ I have recei~ed your letter of September 28, in 
which you requested information regarding the means by 
which you can obtain your criminal history records and 
determine if there are any warrants or ongoing investi
gations pertaining to you. 

First, with respect to criminal history information, 
I believe that you may obtain suc h information f rom either 
of two sources. I believe that the superintendent a t the 
Auburn Correctional Facility can make the 11 DCJS report11 

avai lable to you under §5.22 of the regulations promulgated 
by the Department of Correctional Services. In the alter
native, you may write directly to the Division of Criminal 
Justice Services, Identification Services, Executive Park 
Towers, Stuyvesant Plaza, Albany, NY 12203. 

' · 
Second, with respect to ·your other · question, I t 

assume that you·are seeking to learn whether there are . any . 
outstanding warrants in existence pertaining to you or 
investigations relating to you. In this regard, all that I 
can suggest is that, although the Freedom of Informatioh 
Law is based upon a presumption of access, there are pro
visions that enable an agency to withhold records compiled 
for l aw enforcement purposes when disclosure would, for 
example, interfere with an investigation. To provide you 
with a better idea of rights granted by the Freedom, . .pf 
Information Law, I have enclosed an explanatory pamphlet 
on the s ubject that may be useful to you. 

'I 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosure 

Sincerely, 

~1'-~ 
Robert J. Free~an 
Executive Director 

. '• .. 

.i 
t 
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Mr. Charles E. Wright 
80-A-2724 
Box B 
Dannemora, NY 12929 

The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Wright: 

I have received your letter of September 24 in 
which you raised a question regarding the appeal process 
under the Freedom of Information Law. 

Specifically, you wrcite that you made a request 
under the Freedom of Information Law and that you are 
currently awaiting a response. If the person to whom 
you addressed the request does not reply to your request, 
you have asked for the identity of the body or officer 
to whom you should direct an appeal. 

First, the Freedom of Information Law requires the 
Committee to adopt general regulations of a procedural 
nature. In turn, the Law requires that each agency adopt 
regulations consistent with those of the Committee. In 
this regard, the Department of Correctional Services has 
promulgated regulations designed to carry out the pro
cedural aspects of the Freedom of Information Law. 

Second, one of the requirements found in the Com
mittee's regulations involves the designation of one or 
more "records access officers" who are responsible for 
handling requests made under the Law. According to the 
regulations of the Department of Correctional Services, 
an inmate may direct a request to the facility superin
tendent. Consequently, I am not sure whether the indi
vidual to whom you directed your request was the appro-
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priate person. If he is not authorized to respond to a 
request under the Freedom of Information Law, I would 
assume that your request would be forwarded to the faci
lity superintendent. 

Third, as you are aware, §89(4) (a) of the Freedom 
of Information Law permits an applicant for records to 
appeal a denial of access to the head or governing body 
of an agency, or whomever is designated to determine 
appeals. In the event of a denial of access in writing 
or a constructive denial of access involving a failure 
to respond to a request or acknowledge receipt of a re
quest within five business days, you may appeal. Under 
the regulations promulgated by the Department of Correc
tional Services, an appeal should be addressed to: 

Counsel 
Department of Correctional Services 
State Campus 
Correctional Services Building 
Albany, New York 12226 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:PPB: jm 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director au 

BY Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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George F. Harris 
Antell & Harris 
Attorneys and Counselors at Law 
Sixth Floor 
19 Nest Main Street 
Rochester, New York 14614 

The ensuing advisory op1.n1on is based solely upon the facts 
presented in your correspondence. 

pear Mr. Harris: 

I have received your letter of September 28 and 
appreciate your interest in compliance with the Freedom 
of Information Law. 

As the attorney for the Board of commissioners of 
the Brighton Fire District, you have requested an advisory 
opinion pertaining to rights of access to worksheets 
regarding budget items prepared by the District's Treasurer. 
You have indicated that the worksheets in question do not 
represent official balances and that the Board takes no 
action based upon the contents of the worksheets. 

I would like to offer the following observations 
with respect to your inquiry. 

First, y.ou asked whethe·r "such a budget sheet would 
fall within the included class specified in Public Officers 
Law, Section 88(1)". Please be advised that, although 
§88 (1) had been the focal point of rights of a.ccess when 
the Freedom of Information Law was originally enacted in 
1974, a series of amendments to the Law became effective 
on January 1, 1978. As you are aware, the Freedom of 
Information Law in its initial form granted access to 
categories of records listed in §88(1). The amendments, 
however, reverse the logic and structure of the LavH Rather 
than providing access to specified categories of records 
to the exclusion of all others, the amended statute is 
based upon a presumption of access and provides that all 



C 

George F. Harris 
October 6, 1981 
Page -2-

records are available, except to the extent that records or 
portions thereof fall within one or more among eight grounds 
for denial appearing in §87(2) (a)·through (h). Therefore, 
under the amended Law, when a request is made, a determin
ation of rights of access is made by reviewing the grounds 
for denial in order to discern the extent ··to which records 
sought fall within one or more grounds for denial. 

Second, the amended Freedom of Info:rmation Law 
defines "record" broadly in §86(4) to include "any infor
mation •.• in any physical form whatsoever ••. " kept, held, 
produced or reproduced by, with or for an agency, such as 
the Board of Commissioners. Consequently, · the worksheets 
in question are in my view clearly "records" subject to 
rights of access granted by the Law. 

Third, among the eight grounds for denial listed in 
§87(2), only one is in my opinion relevant. Specifically, 
I direct your attention to §87(2) (g), which states that an 

~agency may withhold record~ that: 

.. ' 

" .•• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or detennina
tions ••• " 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 

· intra-agency m~terials may be.withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policies or determinations mus t be made available. 

Under the circumstances, it appears that those 
portions of the worksheets consisting of "statistical or 
factual tabulations or data" must be made available. 
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Lastly, in a case that reached the Court of Appeals, 
it was held that so-called budget worksheets were available 
{ see Dunlea v. Goldmark, 3 80 NYS ·2d 496, affirmed 54 AD 2d 
446, affirmed with no opinion, 43 NY 2d 754 (1977)]. In 
Dunlea, the issue involved the status of numbers appearing 
in columns that represented projections, or advice appearing 
in the form of numbers. Even though the numbers may have 
been advisory in nature, the court found that they consti
tuted "statistical tabulations" that were accessible under 
the Law. The court also found that the worksheets were 
available, even if the statistical tabulations were not 
reflective of "objective reality". 

I n sum, to the extent that the worksheets contain 
"statistical or factual tabulations or data", I believe 
that they are accessible under t he Freedom of Infornation 
Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel f r ee to contact 
me. 

RJF:ss 

Sincerely, 

~d_j f~l....____ 
Robert J. Freeman 
Executive Director 
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Hr. Martin M~ Rice 
Senior Attorney 
Counsel 1 s Office 
Department of Labor 
Two World Trade Center 
Room 7330 
Kew York, NY 10047 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

·Dear Mr. Rice: 

During our telephone conversation of September 28, 
you were very helpful in clearing up some factual issues 
with respect to your denial of Ms. Giordano's request made 
'J.nder the Freedom of Information Law. She had requested 
records relating to a particular insurance fraud investi
gation by the Unemployment Insurance division of the 
Department of Labor. 

I would like to offer the following additional 
comments relative to yo~r appeal denial. 

First, it appears that your office may disagree 
with the strict interpretation of §537 of the Labor Law 
set forth in Messina v. Lufthansa [441 NYS 2d 557 (1981)]. 
In ~essina, supra, it was held that only infornation 
supplied directly by employers or employees can appro
priately be withheld under §537. 

You indicated during our conversation last week 
that your offtce would not disclose information relating 
to the insurance fraud investigation in question. In my 
opinion, if the investigation file contained information 
obtained from sources other than the employee and or 
employer, it should be accessible, if no other bas.its for 
withholding exists under §87{2} of the Freedom of Infor
~ation Law. Conversely, any information obtained directly 
from the employer and/or employee could be deleted and 
withheld in conjunction with the court 1 s strict i~terpre
tation of §537 of the Labor Law in Messina~ 
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Second, you also mentioned that the intra-agency 
exception would apply to a determination of your office. 
In this regard, §87 (2) {g) provides that an ,agency may 
withhold records that: 

" •.. are inter-agency or intra..:·agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determina
tions •.• 11 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policies or determinations must be made available. 
Consequently, if your office has rendered a determination 
regarding the status of the subject of the investigation, 
in my opinion, I believe that it would constitute "final 
agency policy or determinations" which should be made 
available after having deleted information in accordance 
with §537 of the Labor Law. 

Thank you for the opportunity to comment. 

PPB:RJF:ss 

cc: Mary Ann Giordano 

Sincerely, 

ROBERT J. FREEMAN 
EXecutive Director 

BY: Qll/JL;~li),J&~ 
Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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Mr. Wayne Jackson 
c/o General Delivery 
Patchogue, NY 11772 

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
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October 7, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your corresp?ndence. 

Dear Mr. Jackson: 

You have asked for an advisory opinion with respect 
to three applications for public access to records that 
you submitted to the Suffolk County Police Department. In 
each instance, the information requested was denied. 

Having reviewed the applications, I would like to 
offer the following observations and suggestions. 

The first application involves a request for records 
"showing a list of all outgoing telephones call showing 
telephone numbers called and the time of such calls between 
3:30 AM Sept. 11, 1981 and 4:00 PM Sept. 11, 1981 originat
ing from 5th precinct, Cornman #6550, Patchogue, N.Y." 
In response to the request, the Police Department indicated 
that such records are not maintained. 

. It is noted at the outset that the Freedom of 
Information Law is an access to records law. Stated 
differently, §89(3) of the Law states that, as a general 
rule, an agency is not required to create a record in re
sponse to a request. Therefore, if, for example, there is 
no 11 list" in existence containing the telephone numbers 
in question, an agency would be under no obligation to 
create such a list on your behalf. 
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In addition, even if such a list is in existence, 
it is possible that it could be withheld in whole or in 
part. Here I direct your attention to §87(2} (b) of the 
Freedom of Information Law (see attached), which provides 
that an agency may withhold records· or portions thereof 
when disclosure would result in "an unwarranted invasion 
of personal privacy". If telephone numbers .. are disclosed, 
it is possible that they could be used in a manner that 
would infringe upon the privacy of individuals. 

Nevertheless, it is suggested that you renew your 
request and phrase it in a different manner. If I remem
ber correctly, you are interested in demonstrating that 
calls were made to or from your own telephone number or 
another number known to you. If that is so, it is 
suggested that you request records or portions thereof 
that indicate telephone communications between the Police 
Department and a particuiar, specified telephone number. 
By so doing, you could avoid problems that might arise 
if there is no 11 list11

• Further, if the number is your 
own, the-numbeISof others could be deleted to protect 
privacy, while reference to your nwnber could be made 
available. 

Your second inquiry involves a request for a 
prisoner's property receipt pertaining to yourself pro
duced by the 5th Precinct in Patchogue. In response to 
your request, the Suffolk County Police Department indi
cated that the record would be available at the 5th 
Precinct. Assuming that the property receipt is not in 
possession of the central off ice of the County Police 
Department, but rather only in possess i on of the 5th 
Precinct, it is suggested that you submit a request to 
the appropriate individual at the 5th Precinct. Again, 
your request should be in writing, providing as much 
detail as possible in order to enable the agency to lo
cate the records as quickly and. efficiently as possible. 

for: 
Your third area of inquiry concerned a request 

.. any and all records showing or 
identifying the I.D. of each 
police car and driver that re
sponded to a call at 46 Victory 
Ave., Shirley, N.Y. at or about 
3:30 AM Sept. 11, 1981 and the 
time arrived and departure time 
of each car. 11 
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As I explained to you during our discussion, §89(3) 
of the Freedom of Information Law requires that an appli
cant "reasonably describe" the records in which he or she 
may be interested. Based upon the degree of detail con
tained within your request, it would appear that the re
quest did reasonably describe the records sought. How
ever, in an effort to mediate and gain additional infor
mation on your behalf, I have contacted the ~uffolk County 
Attorney's Office regarding your inquiry. In some in
stances, even though a record may be 'reasonably described", 
;;i.n agency may not be able to locate it due to the nature 
of its filing system. The response to your request indi
cated that complaint records are filed by means of a 
central complaint number and/or the na~ of a complainant. 
This point was verified by a representa'tive of the County 
Attorney's Office. Complaints are not filed by regions 
with Suffolk County, for instance, or by means of the 
time that a complaint is made. As such, even though you 
provided a significant amount of detail, the Police De
partment would apparently be unable to locate the record 
without either a complaint number or the name of the 
cOmplainant. Nevertheless, based upon our discussion, it 
would appear that you are aware of the identity of the 
complainant as well as the complaint number. As such, it 
is suggested that you resubmit a request for the records 
in question by identifying the complainant or signifying 
the complaint number. 

I realize that the foregoing suggestions might 
require that additional requests be made. However, under 
the circumstances, it would appear that such steps must 
be taken in order to elicit appropriate responses. 

I regret that I cannot be of greater assistance, 
Should any further questions arise, please feel free to 
contact me. 

RJF: jm 
Enc. 

Sincerely, 

~Jw~t) ~------
Robert J. Freeman 
Executive Director 
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" 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Fernandez: 

I have received your letter of October 1 in which 
you requested assistance in obtaining records from various 
agencies. 

Specifically, you have asJ,;:ed for information relative 
to records in possession of the New York City Police Depart
ment, New York state criminal. and supreme courts, the 
Department of Correctional Services, the United States 
District Court, Eastern District of New York, the United 
States Parole Commission, and the Federal Bureau of Prisons. 

I would like to offer the following observations 
with respect to your inquiry. 

First, the New York Freedom of Information Law is 
applicable to records in possession of agencies of govern
ment in New York. Consequently, the Law does not apply to 
r~cords in possession of federal agencies. Federal agencies 
are, however, subject to the provisions of the federal 
Freedom of Information Act. 

Second, the definition of "agency" appearing in 
§86(3) of the New York Freedom of Information Law, speci
fically excludes the courts and court records. Neverthe
less, many court records are available under various 
provisions of the Judiciary Law and Court Acts. For 
example, §255 of the Judiciary Law states that a cle~~ of 
a court must search for and provide access to records in 
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his possession upon payment of the appropriate fees. 
Consequently, if you are interested in gaining access to 
records of the criminal or supreme courts in New York, it 
is suggested that you address your requests to the clerks 
of the appropriate courts, supplying as much identifying 
information as possible, such as names, dates, docket 
numbers, and similar details that would enable the clerk 
to locate the records sought. 

In view of the foregoing, among the agencies that 
you identified, only two, the New York City Police Depart
ment and the State Department of Corr~ctional Services, are 
subject to the Freedom of Information ·· Law. In this regard, 
under regulations promulgated by the Committee that govern 
the procedural aspects of the Freedom of Information Law, 
each agency is required ~o designate one or more records 
access officers. In the case of the New York City Police 
Department, it is suggested that you direct your request to 
the "Records Access Officer", New York City Police Depart
ment, One Police Plaza, New York, NY 10038. With respect 
to the Department of Correctional Services, under the 
Department's regulations, a request made by an inmate 
should be directed to the facility superintendent. Again, 
as much detail as possible should be provided when making 
a request. 

Third, although the Committee provides advice 
regarding the New York Freedom of Information Law, as a 
service to the public, documentation regarding the federal 
Freedom of Information Act is made available whenever 
possible. As such, enclosed for your consideration is a 
copy of a pamphlet entitled "Your Right to Federal Records" 
prepared by the United States Department of Justice. The 
pamphlet contains the provisions of the federal Freedom of 
Information Act and explains how the Act may be used. 

In addition, in order to assist you in gaining access 
to records in New York, enclosed are copies of the New 
York Freedom of Information Law, an explanatory pamphlet 
on the subject, and §255 of the Judiciary Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

PPB:RJF:ss 
Enclosures 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

BY: C~uO~w-
Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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The ensuing advisory opinion is based solely upon the f·acts 
presented in your correspondence. 

Dear Ms. Nauseef: 

I have received your letter of September 28 in which 
yqu requested information regarding your capacity to review 
a civil service examination that you had taken. 

More specifically, you wrote that you have been 
attempting to gain access to information for six months 
regarding a civil service examination administered by 
Broome County. You wrote that you were not informed of 
any right t o seek a review of the examination, nor have 
you been given information regarding the scoring of your 
examination with respect to points added for seniority. 
Further, you mentioned that the exam lasted nearly seven 
hours, but that examinees were given no advance notice of 
the length of the exam. 

I would like to offer the following.observations 
with respect to your situation. 

First, as .you may be aware, the Freedom of Information 
Law is based upon a presumption of access. Stated differ
ently, all records of an agency are available, except those 
records or portions thereof that fall within one or more 
grounds for denial appearing in §87(2) (a) through (h) of 
the Law. 

The ground for denial that is relevant under the 
circwns-tances is §87 (2) (h), which states that an agency 
may withhold records or portions thereof that: ,,., 
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" ••• are examination questions or answers 
which are requested prior to the final 
administration of such questions". 

In other words, if an examination question will be given 
in the future, §87(2) (h) permits an agency to withhold 
both the question and the answer. Conversely, if an 
examination question will not be used again, both the 
question and the answer are available. The reason behind 
this ground for denial is that civil service examination 
questions are often used more than once. If questions 
used more than once are disclosed, some individuals could 
have an advantage over others due to premature disclosure. 

Second, in some instances, an examination may be 
reviewed by a candidate after it is given or after the 
results have been made available. However, that is not 
the case with respect to every examination. It is suggested 
tpat you call or write to the State Department of Civil 
Service in order to obtain more information regarding the 
particular exam that you took. I believe that the appro
priate office is the Bureau of Examinations and Staffing 
Services, which is located at the Department of Civil 
Service, Agency Building #1, State Office Building Campus, 
Albany, NY 12239. If you wish to contact that office by 
phone, the number is (518)457-5445. 

Third, although you indicated that you have been 
seeking information regarding the examination for approx
imately six months, you did not specify whether your in
quiries were made orally or in writing. In this regard, 
it is suggested that requests for records always be made 
in writing and directed to the "records ac.cess officer" of 
the agency in possession of the records sought. When a 
request is made in writing, the agency is required to 
respond within tPe time limits Specified in the Freedom 
of Information Law and the regulations promulgated by the 
Committee. 

With respect to the time limits for response to re
quests, §89(3) of the Freedom of Information Law and §1401.5 
of the Committee's regulations provide that an agency must 
respond to a request within five business days of the receipt 
of a request. The response can take one of three forms. It 
can grant access, deny access, and if so, the denial'•!should 
be in writing stating the reasons, or the receipt of a 
request may be acknowledged in writing if more than five 
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days is necessary to review or locate the records and deter
mine rights of access. When the receipt of the request is 
acknowledged within five business days, the agency has ten 
additional days to grant or deny access. Further, if no 
response is given within five business days.,of receipt of a 
request or within ten days of the acknowledgment of the 
receipt of a request, the request is considered "construc
tively" denied [see regulations, §1401. 7 (b)]. 

In my view, a failure to respond within the designa
ted time limits results in a denial of access that may be 
appealed to the head of the agency or Whomever is designa
ted to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that folldw must be sent to the Committee 
[see Freedom of Information Law, §89 (4} (a)]. 

In addition, it was held recently that when an 
appeal is made but a determination is not rendered within 
seven business days of the receipt of the appeal as required 
Under §89(4) (a) of the Freedom of Information Law, the 
appellant has exhausted his or her administrative remedies 
and may initiate a challenge to a constructive denial of 
access under Article 78 of the CivilPractice Law and Rules 
[Floyd v. McGuire, 437 NYS 2d 886 (1981-)]. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, the regulations to which 
reference was made earlier, and an explanatory pamphlet 
on the subject that may be useful to you. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Enclosures 

Sincerely, 

~a.f~ 
Robert J. Freeman 
Executive Director 
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The ensuinv advisory opinion is based solely upon the facts 
presented 1n your correspondence. 

. . 
Dear Ms. Spinella: 

• I have received your letter of September 29 in which. 
you requested an advisory op~nion under.the Freedom of In
formation Law. 

Specifically, you wrote that, on several occasions, 
you requested a copy of the annual schoo! district budget 
from the superintendent and assistant superintendent of 
schools in the West Babylon School District. In response 
to your request, the superintendent forwarded to you a 
copy of the so-called "popular" budget and the assistant 
superintendent suggested that you write to the State 
Education Department to obtain the budget. The assistant 
superintendent also indicated that she was unsure whether 
the District had to supply you with the budget, but that 
she would contact the District 1 s attorney and inform you 
of the attorney's findings. To date, however,.you have 
received no response • . 

In my opinion, an annual school district budget is 
clearly accessible and must be made available by the Dis
trict for the following reasons. 

First, although the Education Law does not speci
fically allude to a document characterized as a "budget", 
the document required to be prepared and made available 
under §1716 of the Education Law, which is entitled 
"Estimated expenses for ensuing year", is the annual•'•~ 
budget. The cited provision states in part that: 

i 
• 
1 

•• '• 

,_. 

j. 

~ 
i; 
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"[I]t shall be the duty of the board 
of education of each district to pre
sent at the annual meeting a detailed 
statement in writing of the amount of 
money which will be required for the 
ensuing year for school purposes, spec
ifying the several purposes and the 
amount for each. The amount for 'each 
purpose estimated necessary for pay
ments to boards of cooperative edu
cational services shall be shown in 
full, with no deduction of estimated 
state aid. This section shall not 
be construed to prevent the .board from 
presenting such statement at a special 
meeting called for the purpose, nor 
from presenting a supplementary and 
amended statement or estimate at any 
time. such statement shall be com
pleted at least seven days before the 
annual or special meeting at which it 
is to be presented and copies thereof 
shall be prepared and made available, 
upon request, to taxpayers within the 
district during the period of seven 
days immediately preceding such meet
ing and at such meeting." 

In view of the foregoing, I believe that the statement 
of estimated expenses for the ensuing year that is re
quired to be compiled and made available under §1716 of 
the Education Law is essentially the budget. 

Second, §2116 of the Education Law states that: 

"[T]he records, books and papers belong
ing or appertaining to the office of 
any of_ficer of a schoOl district are 
hereby declared to be the property of 
such district and shall be open for 
inspection by any qualified voter of 
the district at all reasonable hours, 
and any such voter may make copies 
thereof." 

Again, the language cited above indicates that a school 
district must make available to you records reflective 
of its annual budget. 
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Third, even if the quoted provisions of the Educa
tion Law did not exist, the annual budget would in my 
opinion be available under the Freedom of Information Law. 
In this regard, it is emphasized that the Freedom of Infor
mation Law is based upon a presumption of access. Stated 
differently, all records of an agency, such as a school 
district, are available, except to the extent that records 
or portions thereof fall within one or more grounds for 
denial enumerated in §87 (2) (a) through (h). 

Under the circumstances, there is only one ground 
for denial that would be relevant to rights of access to 
the budget. However, due to the structure of that provi
sion, it directs that the budget be made available. 
Specifically, §87 (2) (g) of the Freedom of Information 
Law states that an agency may withhold records that: 

11 are inter-agellcy or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or de
terminations .•• 11 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency and 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual informa
tion, instructions to staff that affect the public, or 
final agency policy or determinations must-be made avail
able. 

From my perspective, since the budget consists of 
statistical or factual information, it should be made avail
able under §87 (2) (g) (i). Moreover, I believe that it also 
reflects both a final determination made by the School 
Board as well as the policy of the District for a parti
cular fiscal year and, therefore, would be available under 
§87 (2) (g) (iii). 

Fourth, even though an annual budget may be re
quired to be submitted to the State Education Departtt\ent, 
I believe that the Education Law requires that copies of 
the budget be maintained the the School District clerk. 
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In this regard, §2121(7) of the Education Law requires 
that the district clerk "keep and preserve all records, 
books and papers belonging to his office ••. " Therefore, 
if, for example, the budget document is kept in two loca
tions, the State Education Department and the Di strict, 
it would be equally availabl e from either source. 

And fifth, with respect to the time l1mits for re
sponse to requests, §89(3) of the Freedom of Information 
Law and §1401.S of the Committee's regulations provide 
that an agency must respond to a request within five 
business days of the receipt of a request. The response 
can take one of three forms. It can grant access, deny 
access, and if so, the denial should b~ in writing stating 
the reasons, or the receipt of a request may be acknowledged 
in writing if more than five days is necessary to review 
or locate the records and determine rights of access. 
When the receipt of the request is acknowledged within 
five business days, the agency has ten additional days 
to grant or deny access. Further, if no response is 
g~ven within five business days of receipt of a request 
or within ten days of the acknowledgment of the receipt 
of a request, the request is ' considered . "constructively" 
denied [see regulations, §1401.7(b)}. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that may 
be appealed to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, S89(4) (a)]. 

In addition, it was held recently that when an 
appeal is made but a determination is not rendered within 
seven business days of the receipt of the appeal as re
quired under S89!4) (a) of the Freedom of Information Law, 
the appellant has exhausted his or her administrative 
remedies and may initiate a challenge to a constructive 
denial of access under Article 78 of the Civil Practice 
Law and Rules [Floyd v. HcGuire, 437 NYS 2d 886 (1981)). 

I hope th.at I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF;jm 
cc: Mr. Edward Deiulio 

Dr. Dorothy Pierce 

S~l~i.~~• 
Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your c·orre·s[ion~~n_c~. 

Dear Mr. Brown: 

I have received your letter of September 26 in 
which you requested an advisory opinion under the Freedom 
of Information Law. 

Your letter concerns a request for records in 
possession of the New York State Department of social 
Services and the response to your request. Specifically, 
although the Department determined that the ~ecords sought 
are accessible under the Freedom of Information Law, you 
were informed that you would be required to pay a fee Of · 
twenty-five cents per photocopy. In this, regard, you 
indicated that you are a recipient of public assistance 
currently involved in a fair hearing. As such, you inti- ·1

· • 

mated that the assessment of a fee effectively denies you 
the right to an administrative remedy and access to the 
courts. Therefore, you have contended that the fees sought 
to be assessed by the Department·of social Services should 
be waived. 

Having reviewed your initial letter to this office 
as well as t he response to your request by Richard Chady, 
Records Access Appeals Officer of the Department 0£ social 
Services, I must disagree with your contentions. 

Please be advised that I have contacted the Depart-
ment of social services on your behalf in order to o~;ain 
additional information regarding the assessment of £ees 
for copies by the Department. As I understand it, when an 
individual is involved in a fair hearing, copies ·of records 

I 



( 

Barry Brown 
October 7, 1981 
Page -2-

from a case file that are or may be admitted as evidence in 
the hearing are furnished to the individual. Nevertheless, 
it appears that the records in which you are interested 
are not found within your case file. Similarly, it does 
not appear that they would be used as evidence. On the 
contrary, you requested a "copy of the current State Welfare 
Plan, submitted to HEW", and a list of employees of the 
Compliance Unit, Fair Hearing Section and Office of Counsel 
of the Department. Mr. Chady responded that the State Wel
fare Plan is voluminous and that it consists of approximately 
one thousand pages. Since the records for which Mr. Chady 
has sought to assess a fee are not contained in your case 
file, I believe that his response was ~ppropriate and that 
the Department of Social Services may assess a fee for 
copying those documents. 

Lastly, it is important to point out that the 
Freedom of Information Law contains no provisions requiring 
an agency to waive the fees for photocopyi~g. 

In sum, since the records sought are not part of 
your case file, the Department of Social Services in my 
view would not be required to waive a fee for photocopying 
and may assess fees for photocopying. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Richard Chady 

Sincerely, 

Robert J. Freeman 
Executive Director 

... c. 

\ 
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Linda Weygandt 
Co-President 
Sweet Home Association - - .. . - - 6 

The ensuing advisory opirrion is based solely upon the facts 
presented in your correspondence. 

D~ar Ms. Weygandt: 

I have received your letter of September 30, in 
which you requested a "determination" regarding the "validity" 
of a request that you directed to the sweet Home School 
Distric t . 

In terms of background, on September 10, you reques
ted from the President of the Board of Education nrecords 
pertaining to the names of those per diem substitute 
teachers employed by the sweet Home Central School Dis
trict who have received letters of reassurance of continued 
employment during the 1981-1982 school year". In a response 
dated September 17, the President of the School Board indi
cated that your request had been referred to the District's 
counsel for advice. That letter also indicated that you 
would receive a response to the.request as soon as possible. 
According to a letter dated September 30, however, no 
response had been given as of that date. 

I would like to offer the following observations 
with respect to your inquiry. 

First, it is emphasized that the Committee on 
Public Access to Records does not have the authority to 
issue what may be characterized as a "determination". On 
the contrary, the Committee has the responsibility of' 
advising with respect to the Freedom of Information Law. 
Consequently, the advice contained in the ensuing para
graphs may be accepted or rejected by yourself or the 
District. 

.. ,. 
b 
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Seconu, the Freedom of Information Law requires the 
Committee to.promulgate general r~gulations concerning the 
procedural implementation of the Law [see attached, Freedom 
of Information Law, §89(1) (b) (iii)}. In turn, each agency, 
including a school district, is required to adopt its own 
regulations consistent with those promulgated by the Com
mittee. 

A potentially important aspect of the Committee's 
regulations involves the designation by the governing body 
of an agency, in this case the school board, of one or more 
"records access officers ... Under §1401.2 of the regulations, 
the records access officer is designated to coordinate an 
agency's response to requests made under the Freedom of 
Information Law. It is suggest ed in this regard that you 
review the regulations adopted by the School Board under 
the Freedom of Information Law in order to determine who 
the designated records access officer or officers might be. 
Ip the f~ture, it is recommended that requests be trans
mitted to the records access officer rather than the Pres
ident of the School Board. · 

It is also no t ed that if the records access officer 
denies a request, §89(4)(a) of the Freedom of Information 
Law specifies that an applicant may appeal the denial to 
the head or governing body of an agency, or whomever is 
designated by that person or body to render determinations 
on appeal. It is possible that a request initially 
directed to the School Board President might result in 
problems, for that person or the School Board m~ght be 
designated to render determinations on appeal. In short, 
a determination of a request and an appeal should not be 
made by the same individual or body [see ~ttached regula
tions, Sl401.7(b)]. 

With resp~ct to the time· limits for response to re
quests, §89(3) of the Freedom of Information Law and §1401.5 
of the Committee's regulations provide that an ~gency must 
respond to a request within five business days of the receipt 
of a request. The response can taken one of three forms. 
It can grant access, deny access, and if so, the denial 
should be in writing stating the reasons, or the receipt of 
a request may be acknowledged in writing if more than five 
days is necessary to review or locate the records and deter
mine rights of access. When the receipt of the request is 
acknowledged within five business days, the agency has ten 
additional days to grant or deny ace e ss • Further, ,if no 
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response is -given within five business days of receipt of 
a request oi within ten days of the acknowledgment of the 
receipt of a·reguest, the request is considered "construc
tively" denied [see regulations, §1401.7(b)J. 

In my view, a failure to respond witllin the designa
ted time limits results in a denial of access that may be 
appealed to the head of the agency or whomever is designated 
to determine appeals. That person or body has seven busi
ness days from the receipt of an appeal to render a deter
mination. In addit ion, copies of appeals and the deter
minations that follow must be sent to the Committee [see 
Freedom of Inf ormation Law, §89 ( 4) (a) 1 ·: 

In addi tion, it was held recently that when an 
appeal is made but a determination is not rendered within 
seven business days of t he receipt of the appeal as required 
under §89(4) (a) of the Freedom of Information Law, the 
appellant has exhausted his or her administrative remedies 
abd may i nitiate a challenge to a const ructive denial of 
access under Article 78 of the Civil Pr-actice Law and Rules 
[Floyd v. McGuire, 437 NYS 2d 886 (1981)1. 

Under the circumstances, i t appears that the response 
to your request dat ed September 17 could be considered an 
acknowledgment of the receipt of the request. As such, . 
I believe that· a response should have been made within ten 
business days of the date of the acknowledgment, which I 
believe would have been October 1. Therefore, if no re
sponse to your request was received by· ·october 1, t believe 
that your request may be considered "constructively" deni ed 
and that you may appeal to the person or body designated to 
determine appeals. · 

Third, in terms of rights of access, if the records 
in which you are interested exist, I believe that they are 
accessible under the Law.-

It is noted that the Freedom of Information Law is 
an access to records law. Stated differently, the Law 
grants access to certain existing records and, as a general 
rule, an agency need not create a record in response to a 
request [see Freedom of Information Law, §89(3)]. 

It i~ also i~portant to point out that the F~_,edom 
of Information Law is based upon a presumption of access. 
In this regard, the Law provides that all records of an 
agency are available, except to the extent that records or 
portions thereof fall within one or more grounds for 
denial appearing in §87(2) (a) through (h} of the Law. 

_., 
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Assuming that the letters in question exist, I do 
not believe · that any ground for de~ial could appropriately 
be cited. While disclosure of the names of per diem sub
stitute teachers who have received letters of reassurance 
would indicate their identities, based upon..judicial inter
pretations of the Freedom of Information Law, it would appear 
that such disclosures would constitute a permissible rather 
than "an unwarranted invasion of personal privacy" [see 
Freedom of Information Law, §87(2) (b)]. Further and in a 
related vein, records of payments made to substitute teachers 
would be accessible under the Law. Therefore, I do not 
believe that disclosure of the identitles of the individuals 
who received the letters in question could justifiably be 
withheld. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to conta~t 
me. 

RJF: ss 

Enclosures 

cc: Dr. James N. Finch 
Mrs. Marjorie Baumler 

Sincerely, 

Robert J. Freeman 
Executi ve Director 
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John J. Sheehan 
Adjusters, Inc. 
P.O. Box 604 
Binghamton, NY 13902 

The ensuing advi sory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Sheehan! 

I have received your letter of September 28, in 
wfiich you requested advice regarding your difficulty in 
gaining access to records in•possession of Chemung County. 

In short, the problem appears to involve confusion 
regarding the custody of particular records, the identities 
of the individuals maintaining the records, as well as the 
procedures by which you may appeal a denial of access. 

It is noted at the outset that since the receipt of ~ 
your letter, I have spoken with Louis Mustico, Chemung County 
Attorney. Based upon my conversation with him, it appears 
that a determination regarding your request has been made. 

Nevertheless, to avoid ' similar problems from arising 
in the future, it is suggested that you request a copy of 
the rules and regulations promulgated by Chemung county 
~nder the Freedom of Informati on Law. 

As you are likely aware, §89(1) (b) (iii) of the Free
dom of Information Law requires the Committee to promulgate 
general regulations regarding the procedural implementation 
of the Law. In turn, §87(1) of the Law requires each agency, 
including Chemung County, to adopt its own regulations 
consisting with those promulgated by the Committee. 

In this regard, § 1401.2 of the Committee's r~gula
tions requires that the head or governing body of an agency 
designate one or more records access officers by name or by 
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specific jo6 . title. The records access officer or offi
cers have the duty of coordinating the County's response 
to requests for records. Similarly, the regulations 
indicate that the head or governing body of the County 
determine appeals, unless a different pers_pn or body has 
been designated to perform that function. 

As such, by reviewing Chemung County's procedures, 
perhaps the problems that you have faced can be avoided in 
the future. 

I hope that I have been of some•· assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

~5J.~ 
Robert J. Freeman 
Executive Director 
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Mr. James E. Carter 
Superintendent of Schools 
City School District of the 
City of Elmira 

951 Hoffman Street 
Elmira, NY 14905 

The ensuin~ advisory opinion is based solely upon the facts 
presented in yo·ur correspondence. 

Dear Mr. Carter: 

I have received your letter of October 5 in which 
you requested an advisory opinion regarding your response 
to a -request made under the Freedom of Information Law 
by David Hill, President of the Elmira Teachers Associ
ation. / 

In a letter addressed to you, Mr. Hill demanded 
within twenty-four hours of his request certain docwnents 
discussed at a meeting held by the Board of Education. 
The documents include long range plans and "updated 
student information 11 that relate to the plans. Your 
letter indicates that you denied his request "on the 
basis that the information requested is computer, print
out sheets" which you consider to be working documents 
and, therefore, .deniable. -

I would like to offer the following observations 
regarding your inquiry. 

First, in my view, applicants for records under 
the Freedom of Information Law do not make "demands" but 
rather requests. 

second, the Freedom of Information Law and the 
regulations promulgated by the committee specify the 
time limits within which a response to a request must 
be given. Although an agency, such as a school district, 
may provide access to records immediately or within 
twenty-four hours, for example, §89(3) of the Law requires 

"· 
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that an agency respond to a request within five business 
days of it~ receipt. Therefore, I do not believe that 
you or the District would be required to respond to Mr. 
Hill's demand within twenty-four hours. 

Third, although the records sought by Mr. Hill 
might be characterized as "working documents", I do not 
believe that the characterization of the records in ques
tion as working documents removes them from rights of 
access granted by the Law. 

In this regard, I direct your attention to §86(4) 
of the Law which defines "record" to include: 

" ••• any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or-the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements, 
examinations, memoranda, opinions, fold
ers, files, books, manuals, pamphlets, 
forms, papers, designs, dra·wings, maps, 
photos, letters, microfilms, computer 
tapes or discs, rules, regulations or 
codes." 

In view of the breadth of the definition quoted above, the 
documents sought are in my view "records" subject to rights 
of access granted by the Freedom of Information Law, even 
if they are "working documents 11

• In short, if the School 
District maintains the records in question, regardless of 
their physical form or characteristics, they are subject 
to rights of access granted by the Law. 

Fourth, the Freedom of Information Law is based 
upon a presumption of access. Stated differently, all 

·records of an ~gency, such as a school district, are 
avail~ble, except to the extent that records or portions 
thereof fall within one or more grounds for denial enu
merated in paragraphs (a) through (h) of §87(2). 

Based upon your description of the records in ques
tion as "computer printouts", it appears that only one 
ground for denial is relevant. Moreover, due to the 
structure of that ground for denial, it also appears that 
the records sought are accessible under the Law. .•,~ 
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Specifically, I direct your attention to §87(2) 
(g), which states that an agency may withhold records 
that: · ,· 

1iare inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu~ 
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or de
terminations ..• " 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency and 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual informa.
tion, instructions to staff that affect the public, or 
final agency policy or determinations must be made avail-
able. ' 

In view of the foregoing, I would conjecture that 
the computer printouts consist in great measure, if not 
in toto, of "statistical or ·factual tabulations or data 11

• 

If that is so, the printouts are accessible in their 
entirety. 

Moreover, it appears that the documents should 
likely have been discussed during an open meeting held 
by the Board of Education. That issue will be considered 
in an advisory opinion requested by Craig Smith of the 
Elmira Star-Gazette. A copy of my response to Mr. Smith 
will be sent to you. · 

I hope tpat I have been·of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

Jiv\.~J~------
Executive Director 

RJF: jm 

cc: David Hill 
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Mr. James Ingalls 
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Professor of Pharmacology 
Arnold & Marie Schwartz College 

of Pharmacy and Health Sciences 
Long Island University 
75 DeKalb at University Plaza 
Brooklyn, New York 11201 

The ensuing advisory opinion is based solely upcn 'the facts 
presented in your correspondence. 

D~ar Professor Ingalls: 

Your letter addressed to the Department of State ha_s ; 
been forwarded to the Committee on Public Access to Records, 
which is housed in the Department and responsible for advising 
with respect to the Freedom of Information Law. 

•t 

Enclosed for your consideration are copies of the 
Freedom of Information Law, regulations promu,lgated by the 
Committee that govern the procedural impleme~tation of the 
Law, and an explanatory pamphlet that may be particularly 
useful to you, for it contains sample letters of request · 
and appeal. ·•:, 

You have asked how you may ~cquire ·accessible infor
mation under the Law. In this regard, it is n·oted that 
the Freedom of Information Law is based upon a presumption 
of access. Stat-ad differently, all records o,f an agency 
are available, except to the extent that record~ or por
tions thereof fall within one or more grounds for denial 
appearing in S87(2) (a) through (h) of the Law. ' 

Under the Committee's regulations, each agency sub
ject to the Law is required to designate one or more 
"records access officers" who are responsible for coordin
ating the agency's responses to requests made under ,the 
Law. As such, it is suggested that requests should'te 
directed to the ,.records access officer" of the agency 
maintaining custody of records in which you are -interested. 

·., 

'( 

r 
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T Section 89(3) of the Freedom of Information Law 
states that ·an applicant must "reasonably describe" the 
records sought. As such, an appliCant is not required to 
identify with specificity the records in which he or she 
is interested. Nevertheless, when making~ request, it is 
suggested that as many identifying details be provided as 
possible, such as names, dates, file designations and sim
ilar information that will assist an agency in locating the 
records. 

I hope that I have been of some assistance. Should 
any further questions arise, please fe'el free to contact 
me. 

Sincerely, 

RJF:ss 

Enclosures 
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Write-Time 
P,O. Box 20907 
St. Louis, MO 63132 

Dear Sir/Madam: 

162 WASHINGTOJVAVEJVUE, ALBANY, NEW Y'JfX 1:1231 
(518/474-2518, 2791 

Your card addressed to the Secretary of State has 
been forwarded to the Committee on Public Access to P..e1::ords 
which is housed in the Department of State and is responsi
b¼e for advising with respect to the New York Freedom of 
Information Law~ 

You have requested "a list of T~V. Stations accept
ing payed commercials •. ~" in New York State. 

rn this regard, unless I am mistaken, I do not 
believe that any state agency maintains or is re~uired 
to maintain a list of commercial television stations 
operating in New York. Moreover, under the Freedom of 
Information Law, an agency is generally not required to 
create a record in response to a requestw 

It is suggested, however, that you contact the 
Federal Communications Commission, which licenses and 
regulates commercial television. I would Conjecture 
that the Federal Communications Commission could provide 
tou with information regarding a11 commercial television 
stations in and outside of New York. 

In order to locate the appropriate office of the 
Federal Communications Commission to elicit a response to 
your request, it is suggested that you contact the nearest 
Federal Information Center. Federal Information Centers 
have been created to answer questions quickly and to assist 
you in locating the appropriate federal agencies and 
offices when the source of information is needed.. ,•,t 
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The nearest Freedom of Information Center to you 
is located in St. Louis at the Federal Building, 1520 
Market Street.. You can reach the Federal Information 
Center at (3.14) 425-2106. 

RJF: jm 

I hope that I have been of some assistance. 

Sincerely, " 

~efj~ 
Robert J. Freeman 
Executive Director 
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Ms. Raetta M. Decker 
Councilwoman 
Town of Greenville 
R.D. #4, Box 345 
Middletown, NY 10940 

October 14, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Ms. Decker: 

I have received your letter of October 2 in whic~ 
you requested advice regarding your inability to gain 
access to records of the Greenville Volunteer Fire Depart
ment. 

Specifically, as a member of the Greenville Town 
Board, you have engaged in numerous efforts to gain access 
to records of t~e Greenville Volunteer Fire Department. 
Most recently, you made a request at an open meeting on 
September 16, but you were verbally informed by the 
President of the Volunteer Fire Department that the re
cords sought, which concern disbursements, "were not open 
to anyone". Further, Mr. Ardler, the President of the_ 
Department, had indicated in response to an earlier opin
ion addressed to you that the Freedom of Information Law 
is not binding upon the Fire Department and that my letter 
merely constituted my "opinion". You have asked what 
course of action should now be taken. 

First, I agree with Mr. Ardler's comment that ad
vice rendered by this office merely constitutes an "opin
ion11. However, in this instance, my opinion is based upon 
a decision rendered by the Court of Appeals, the state's 
highest court. It is emphasized that the Court of Appeals' 
decision represents the final step in the judicial process 
in new York and that the court's determinations are essen-
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tially the "law of the land" in New York.. Even if I were 
to disagree with the Court of Appeals'· determination, in 
good faith, I would be compelled to advise based upon 
its decision, for it is binding throughout the state. 

Although a copy of Westchester Rockland Newspapers 
v. Kimball [50 NY 2d 575 (1980)] was sent to you in Feb
ruary in an effort to convince the Department of its 
obligation to disclose, apparently that was not suffi
cient. Consequently, a copy of the decision as well as 
this letter will be sent to Mr. Ardler. Perhaps after 
having read the decision, he will be assured that the 
Court of Appeals left no room for interpretation regard
ing the coverage of the Freedom of Information Law with 
respect to volunteer fire companies. 

The only other step that could be taken would in
volve the initiation of a judicial proceeding under 
Article 78 of the Civil Practice Law and Rules. In view 
of the Court of Appeals' decision, I would hope that the 
initiation of such a proceeding would be unnecessary 1 

for it would likely be costly and time consuming4 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me~ 

RJF,jm 

cc: Mr~ Ardler 

Sincerely, 

fll .J-r.~ fl\tv¼ .) 
Robert J. Freeman 
Executive Director 
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The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. DeBerry: 

I have received your letter of September 29 in 
which you requested from this office records containing 
remarks "given prior credit following cancellation of 
delinquency on prior sentence per Counsel's Memo of June 
26, 1981." 

Please be advised that the Committee on Public 
Access to Records is responsible for advising with respect 
to the Freedom of Information Law. It does not have pos
session of records generally, nor does it have the capa
city to compel an agency to make records available. 

However, I would like to offer the following 
suggestion. 

Under the Freedom of Information Law, the Com
mittee is required to issue general procedural regula
tions. In turn, each agency is required to adopt its 
own regulations consistent with those of the Committee. 
In this regard, the Department of Correctional Services 
has promulgated regulations under the Freedom of Infor
mation Law. Under §5.20 of the Department's regulations, 
an inmate should direct a request in writing to the 
facility superintendent or his designee. As such, it 
is recommended that you submit a request to the super
intendent of the facility in which you are housed. If 
your request is denied, you have the right to appeal to 
Counsel to the Department of Correctional Services, 
State Campus, Correctional Services Building, Albany, 
New York 12226. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

~~1-~ 
Robert J. Freeman 
Executive Director 
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The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mrs. Laclair: 

I have received your letter of October 2. 

You expressed concern in your correspondence that 
certain time limitations with respect to a petition for 
a referendum would soon expire. Th.erefore, I attempted 
to contact you by telephone without success last Friday 
in order to advise you of the following information. 

First, with respect to the time limits for response 
to requests, §89(3) of the Freedom of Information · Law and 
§1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business days 
of the receipt of a request. The response can take one of 
three forms. It can grant access, deny access, and if so, 
the denial should be in writing stating the reasons, or 
the receipt of a request may be acknowledged in writing 
if more than five days is necessary to review or locate 
the records and determine rights of access. When the re
ceipt of the request is acknowledged within five business 
days, the agency has ten additional days to grant or deny 
access. Further, if no response is given within five 
business days of the receipt of a request or within ten 
days of the acknowledgment of the receipt of a request, 
the request is considered ..... constructively .. denied [see 
regulations, §140.1.7(b}J. 
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In my view, a failure to respond within the desig
nated time limits results in a deriial of access that may 
be appealed to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the de
terminations that follow must be sent to the Committee 
[see Freedom of Information Law, §89 (4) (a)]. 

In addition, it was held recently that when an 
appeal is made but a determination is not rendered within 
seven business days of the receipt of the appeal as re
quired under §89(4) (a) of the Freedom of Information Law, 
the appellant has exhausted his or her administrative 
remedies and may initiate a challenge to a constructive 
denial of access under Article 78 of the Civil Practice 
Law and Rules [Floyd v. McGuire, 437 NYS 2d 886 (1981)]. 

Second, the time limitations set forth in §24 of 
the Municipal Home Rule Law involve subject matter which 
is outside the jurisdiction of the Committee. However, 
on your behalf, I have contacted legal representatives 
of the Department of State's Legal Services Division and 
the Attorney General's office. Those attorneys advised 
me that your next step may be to consider litigation 
against the County with respect to its refusal to certi
fy that your petition complied with all legal requirements. 
It is suggested that you contact a private attorney who 
can advise you more specifically regarding your le.gal 
recourse under the Municipal Home Rule Law, the Election 
Law and any applicable statutes of limitations. 

Third, I have determined from the Bureau of Mis
cellaneous Records in the Department of State that the 
local law to which you made reference was filed in that 
Bureau on September 9, 1981. If you have further ques
tions regarding this filing with the Department of State 
you might consider calling the Bureau at (518) 474-2755. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:jm 

Sincerely, 

G110~M//) 
Robert J. Freeman 
Executive Director 

by: Pamela Petrie Baldasaro 
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Herbert A. Terrell, Esq. 
Nichols & Givens 
Attorneys at Law 
21 West Fifth Street 
Chester, PA 19013 

The ensuing advisory opinion is based solely upon the facts 
Eresented in 20~~ co~r~~pondence. 

Dear Mr. Terrell: 
·.· ... 

• As you are aware, your letter addressed to the 
At~orney General has been forwarded to the Committee on 
Public Access to Records, which i s responsible f or advising 
with respect to the Freedom of Information Law. 

You have requested information of a technical 
nature pertaining to various subjects that are apparently 
related to human behavioral test ings. Further, you 
indicated that you are indigent and that the "amended 
act" permits agencies to wai ve fees when records are sought 
in the public interest. 

I would like to offer the following observations 
regarding your inquiry. 

First, under the Freedom of Information · Law, a re
quest should be directed to the-agency or agencies main
taining the records in which an applicant is int erested. 
I have no knowledge as to whether the information that you 

·. are seeking is maintained by any state agency. I would 
conjecture that the onl y agencies that might have i nforma
tion on the subjects in which you are interested would be 
educational, such as the State University or other large 
institutions of higher education. 

Second, if my contention that the state does Aot 
engage in the t ype of research in which you are interested 
is accurate, it is suggested that you might want to re
quest similar information from the National Institutes 
of Health, a federal agency, in Bethesda, Maryland. 
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Thir~·, with respect to the waiver of fees, I believe 
that you we~e alludi~g to the federal Freedom 0£ Information 
Act (5 use §5S2), which does permit the waiver of fees 
for copying in certain cases. However, the New York 
Freedom of Information Law contains no provisions regard-
ing a waiver of fees. ., 

Enclosed for your consideration is an explanatory 
pamphlet regarding the'New York Freedom of Information 
Law that may be useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosure 

Sincerely, 

Robert J~ Freeman 
Executive Director 
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Raul Hardy 
79 B 537 
Box 51 
Comstock, NY 12821 

The ensuin advisory o inion is based solel u on the facts 
presented in your correspon ence. 

Dear Mr. Hardy: 

I have received your letter of October 6 in which 
you requested informati on as well a s records pertaining to 
yourself. 

Specifically, you wrote that you have attempted to 
obtain records pertaining to you involving particular 
c ases in which you were tJ:eated as a juvenile. 

I wou l d like to of ter the following observations 
and suggestions. 

First, the Committee on Public Access to Records is 
responsible for advising with respect to the Freedom of ,.~ 
Information Law. As such, it does not have possession of 
records generally, such as those i n which y.ou are inter
ested, nor does i t have the authority to require the 
disclosure of records. 

Second, i n order to gain your criminal history 
record, there may be two possible sources. One such source 
would involve a request directed to the superintendent of 
the facility in which you are housed. Second, criminal 
history information is maintained by the State Divisi on 
of Criminal Justice Se rvices , which is located at Stuyvesant 
Plaza, Executive Park Tower, Albany, NY 12203. 
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Third, with respect to other records pertaining to 
you, it would appear that they are likely in possession of 
one or more courts. In this regard, although the courts and 
court records are not subject to the Freedom of Information 
Law, there are numerous provisions of the Judiciary Law 
and other court acts that grant broad rights of access to 
court records. Consequently, it is suggested that you 
request records concerning your cases from the courts i~ 
which the proceedings were held. For instance, if you 
were tried or sentenced in a county court, you should write 
to the clerk of the county court to request records in
volving the proceeding in which you were involved. It is 
also possible due to your age that records may be in posses
sion of family court. If that is so, perhaps a request 
should be directed to the clerk of the family court. If 
possible, you should supply as much identifying information 
as possible, such as names, dates, index or docket numbers, 
etc. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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October 20, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Jackson: 

I have received your letter of October 7 regarding 
your attempts to gain access to records from the Suffolk 
County Police Department. 

You raised five issues, three of which were dealt 
with in earlier correspondence. The remaining two pertain 
to the number of requests that may be made within a given 
period of time and access to police blotters. 

With respect to the first issue, you wrote that, on 
September 23, you submitted twelve applications for access 
to records to Captain Johnson of the Suffolk County Police 
Department. Captain Johnson informed you that you were 
limited to the submission of three requests within a 
twenty-four hour period. 

In this regard, the Freedom of Information Law 
does not specify or otherwise limit the number of requests 
that may be submitted to an agency within any given period 
of time. Further, the Freedom of Information Law and the 
regulations promulgated by the Committee provide agencies 
with a substantial amount of time to respond to requests. 
Specifically, §89(3) of the Freedom of Information Law and 
§1401.5 of the Committee's regulations provide that an 
agency must respond to a request within five business days 
of the receipt of a request. The response can take one 
of three forms. It can grant access, deny access, and if 
so, the denial should be in writing stating the reasons, 
or the receipt of a request may be acknowledged in writing 
if more than five days is necessary to review or locate the 
records and determine rights of access. When the receipt 
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of the request is acknowledged within five business days, 
the agency has ten additional days to grant or deny access. 
Further, if no response is given within five business days 
of receipt of a request or within ten days of the acknow
ledgment of the receipt of a request, the request is con
sidered "constructively 11 denied [see regulations, §1401. 7(b)]. 

In my view, a failure to respond within the designa
ted time limits results in a denial of access that may be 
appealed to the head of the agency or whomever is designa
ted to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89(4) {a)]. 

In addition, it was held recently that when an ap
peal is made but a determination is not rendered within 
seven business days of the receipt of the appeal as required 
under §89(4) (a) of the Freedom of Information Law, the 
appellant has exhausted his or her administrative remedies 
and may initiate a challenge to a constructive denial of 
access under Article 78 of the Civil Practice Law and Rules 
[Floyd v. McGuire, 437 NYS 2d 886 (1981)]. 

The second issue concerns access to police blotters 
for particular months. In response to your request, you 
wrote that you were informed that only newspaper reporters 
may inspect police blotters. If that response was indeed 
given, I respectfully disagree. 

First, the Freedom of Information Law does not 
distinguish in terms of rights of access between members 
of the news media and members of the public. In short, it 
has been he·ld that accessible records shall be made equally 
available to any person, without regard to status or inter
est [see Burke v. Yudelson, 368 NYS 2d 779, affirmed 51 AD 
2d 673, 378 NYS 3d 165]. 

Second, the:- term "police blotter" has derived its 
meaning and usage by means of custom. Stated differently, 
there is no specific definition of the contents of a police 
blotter in any statute or regulation of which I am aware. 
As such, although many police departments have by means 
of custom maintained records characterized as police blot
ters, the contents of police blotters may vary from one 
police department to another. 
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Third, there was a decision rendered under the Free
dom of Information Law which determined the scope of what 
traditionally constitutes a police blotter. In Sheehan v. 
City of Binghamton [59 AD 2d BOB, (1977)], it was held that 
a police blotter is a log or diary in which any even re
ported by or to a police department is recorded. Further, 
the court held that the police blotter is available, for it 
is not investigative in nature, but rather is merely a 
summary of events or occurrences. 

As such, if the police blotter maintained by the 
Suffolk County Police Department is analogous to that des
cribed by the court in Sheehan, I believe that it is avail
able. 

Lastly, your request involved a review of police 
blotters for a three-month period. Depending upon the 
manner in which the blotter is maintained, it may be easy 
or difficult to make police blotters maintained for three 
months available. If the police blotter for Suffolk County 
is maintained in a different manner from that described 
in Sheehan, the Police Department might be required to en
gage in a more substantial review of the contents of the 
blotter in relation to the grounds for denial appearing in 
§87(2) of the Freedom of Information Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

R~i;?:fv---rna-n --
Executive Director 

RJF: jm 

cc: Captain H. Johnson 
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Mike Danahy 
Managing Editor/The Leader 
Second Floor Campus Center 
SUNY at Fredonia 
Fredonia, New York 14063 

The ensuing advisory opinion is based solely upon the facts 
Fresented in your correspondence. 

Dear Mr. Danahy, 

I have received your letter of October 8 in which 
you requested an advisory opinion under the Freedom of 
Information Law. 

According to your letter, you have requested advice 
regarding a request for Fredonia College's budget proposal 
for 1982-1983 from both the Division of the Budget and the 
State University. You also sought advice regarding a 
document entitled the SUNY "Multiphase 'Rolling' Plan". 
The Plan apparent ly consists of long term strategy, is 
labeled "confidential" and was used in 1980 by the Chancellor 
at a meeting of SUNY college presidents. 

I would like to offer the following observations and 
comments with respect to your questions. 

First, with respect to the Fredonia College budget 
request, I have c·ontacted t he Division of the Budget on 
your behalf to obtain information regarding the Division's 
~esponse. I was informed by a representative of the Divi
sion that the College President has offered to meet with 
you to review the budget proposals. From my perspective, 
the offer should be accepted, for an interpretation of the 
docur~entation would likely be of great value to you in 
view of the technical aspects of the proposal. If you have 
further questions following your review with the Pre~jdent, 
please feel free to call me. 



Mike Danahy 
October 21, 1981 
Page -2-

With ,:r:espect to the second area of inquiry concerning 
the "Multiphase 'Rolling I Plan" and the meeting of college 
presidents, your question involves ,rights of access to "any 
or every dcicument or decision coming out of this annual 
conference". 

In this regard, it is noted at the outset that the 
Freedom of Information Law is based upon a presumption of 
access. Stated differently, all records of an agency, such 
as SUNY, are available, except to the extent that records 
or portions thereof fall within one or more grounds for 
denial appearing in §87 (2) (a) through (h) of the Law. 

Based upon facts that you have described, it appears 
that one ground for denial may be relevant. However, that 
ground for denial may se~ve to grant access to some of the 
records developed following the meeting. Specifically, 
§87(2) (g) of the Freedom of Information Law states that 
an <.1gency may withhold records that: 

" ••• are inter agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determina
tions •.• " 

It is noted that the language quoted above contains what in 
effect is a double negative. While inter-agency or intra
agency materials may be withheld, portions of such mater
ials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policies or determinations must be made available. 

Under the circumstances, it appears that the "Multi
phase Rolling Plan" was and may continue to be a proposal, 
rather than the policy of SUNY. Horeover, since it was 
distributed among persons within a single agency, i.e. 
SONY, it could be characterized as "intra-agency material". 
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Neve~theless, if at the meeting or later in response 
to the plan, policies were adopted, determinations were 
made, or instructions to staff were given, those records 
would in my view be available. 

According to the sponsor of the Freedom of Information 
Law as amended in 1977, one aspect of the intent of §87(2) 
(g) was to permit the public to gain access to the so-called 
"secret law" of an agency. In many instances, the duties 
of an agency are carried out by means of policy statements 
or instructions to staff that affect the public, for 
example, which do not appear in any statute or regulation. 
Since, however, such documentation represents the working 
law or policy of an agency, it would be available under 
§87 (2) (g) (ii) or (iii). Conversely, inter-agency or 
intra-agency materials cpnsisting of advice, recommendations, 
proposals and the like would be deniable. The extent to 
which documentation exists reflective of policy or decisions 
that may have been adopted as a result of the 1980 meeting 
is unknown to me. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 

-------------
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Dr. George Silberman 
Social Service Employees Union 
Local 371 
817 Broadway 
New York, NY 10003 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Dr. Silberman: 

I have received your letter and the correspondence 
attached to it. 

According to the documentation attached to your 
letter, on September 22 you directed a request under the 
Freedom of Information Law to the New York City Human 
Resources Administration (HRA) in which you sought a 
monthly provisional report and a "List of all HRA Mana
gerial Personnel". Despite correspondence later sent to 
the General Counsel and the Commissioner of HRA, you had 
not received a response as of October 13. As such, your 
question is "why it takes so long to release what is 
clearly materials that should be released." 

I would like to offer the fo~lowing observations 
and comments with respect to your inquiry. 

First, I have contacted the Office of Counsel of 
HRA on your behalf to determine whether your request had 
been answered as of today. I was informed that a response 
to your request was mailed to Dennis Coleman on October 16. 
Further, I was advised that the materials requested would 
be made available upon payment of the appropriate fees for 
photocopying. 
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SecOnd, the Freedom of Information Law and the regu
lations promulgated by the Committee, which govern the pro
cedural aspects of the Law, provide specific time limits 
regarding agencies' responses to requests. Specifically, 
§89(3) of the Freedom of Information Law and §1401.5 of 
the Committee's regulations provide that an agency must re
spond to a request within five business days of the receipt 
of a request. The response can take one of three forms. It 
can grant access, deny access, and if so, the denial should 
be in writing stating the reasons, or the receipt of a re
quest may be acknowledged in writing if more than five days 
is necessary to review or locate the records and determine 
rights of access. When the receipt of the request is 
acknowledged within five business days, the agency has ten 
additional days to grant or deny access. Further, if no 
response is given within five business days of receipt of a 
request or within ten business days of the acknowledgment 
of the receipt of a request, the request is considered 
"constructively" denied [see regulations, §1401.7(b)]. 

In my view, a failure to respond within the desig
nated time limits results in a denia of access that may be 
appealed to the head of the agency or whomever is designated 
to determine appeals. That person or body has seven busi
ness days from the receipt of an appeal to render a deter
mination. In addition, copies of appeals and the determin
ations that follow must be sent to the Committee [see Freedom 
of. Information Law, §89 (4) (a) J. 

In addition, it was held recently that when an 
appeal is made but a determination is not rendered within 
seven business days of the receipt of the appeal as re
quired under §89(4) {a) of the Freedom of Information Law, 
the appellant has exhausted his or her administrative 
remendies and may initiate a challenge to a constructive 
denial of access under Article 78 o~. the Civil Practice 
Law and Rules [Floyd v. McGuire, 473 NYS 2d 886 (1981)]. 

Third, in terms of the substance of your request, 
one area of information sought involved a list of mana
gerial employees. In this regard, it is noted that, as 
a general rule, an agency is not required to create a 
record in response to a request. Therefore, if, for 
example, HRA maintained no list of managerial employees, 
it would not be required to prepare such a list on your 
behalf. 
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I would like to point out, however, that an excep
tion to the general rule that an agency need not create a 
record is found in §87(3) (b) of the Freedom of Information 
Law, which pertains to the creation of a payroll listing. 
The cited provision requires that each agency maintain: 

"a record setting forth the name, 
public office address, title and 
salary of every officer or employee 
of the agency ••• 11 

Although the payroll record is not required to specify who 
the managerial employees might be, a review of such a list 
might nonetheless be useful in some circumstances. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Joseph Armstrong 

s~Jk---. 
Robert J. Freeman 
Executive Director 
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Mr. Maurice Peoples 
Eri.e CoWlty Holding Center 
10 Delaware Avenue 
Buffalo, New York 14202 

The ensuin advisor opinion is based solel upon the facts 
presente in your correspon ence. 

Dear Mr. Peoples: 

I have received your letter of October 16 in which 
you sought advice concerning a request submitted to the 
"public information officer" of the Buffalo City Court. 
In addition, you ' requested information regarding federal 
agencies that you might contact regarding information per
taining to lengths of incarceration, ~elease dates and re
lated matters. 

According to the correspondence attached to your 
letter, you requested records from the Buffalo City Court 
under the Freedom of Information Law relating to a speci
fied pre.-indictment number, as well as other records of 
proceedings. You also requested that the City court waive 
fees for copies on the ground that you are an indigent 
defendant. 

I would like to offer the following comments and ob
servations regarding your correspondence. , .. 

First, and perhaps most importantly, the Frendom of 
Information Law does.not apply to courts and court records. 
Please note that the Law applies to agencies, and that 
the term "agency" as defined in §86(3) of t;~e Freedom of 
Information Law specifically excludes the judiciary. Con
sequently, the Buffalo City Court, unlike an agency sub-
ject to the Freedom of Information Law, is neither required 
to designate a "records access officer" or public information 
officer, now is it required to comply with the Freedom of 
Information Law generally. 
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Second, even though the Freedom of Information Law 
does not apply to the courts and court records, there are 
numerous statutes in 'the Judiciary Law and various court 
acts that grant rights of access to court records. For 
instance, §255 of the Judiciary Law (see attached), a 
statute generally applicable to the courts, states that a· 
court clerk must, upon payment of the appropriate fees, 
make available records in his or her pos~ession. 

Third, although the federal Freedom of Information 
Act contains P+ovisions concerning the waiver of fees for 
copying, the New York Freedom of Information I.aw contains 
no such language. 

Fourth, included in your request were "any and all 
records of proceedings held in Buffalo City Court August 
16th, 1975 through September 25th, 1975." I would con
jecture that the number of proceedings and therefore the 
records falling within the scope of your request may be 
voluminous. Consequently, rather than requesting all re
cords pertaining to that time period, perhaps you could 
narrow your request by identifying specific case names, 
index or docket numbers and similar identifying informa
tion that would assist a clerk in locating the records · 
sought. 

Fifth, with respect to information regarding faderal 
agencies, it is noted that the Committee is responsible 
for advising only with respect to the New York Freedom of 
Information Law. Nevertheless, I have enclosed a copy 
of a pamphlet published by the United States Departme 11t 
of Justice entitled "Your Right to Federal Records" t hat 
may be useful to you. 

Lastly, you made specific reference to the District 
of Columbia's Department of Corrections. In this regard, 
it is in my view likely that the District's Department of 
Corrections is not a federal institution, but rather an 
institution 0£ the District of Columbia. Consequentl y, 
access to records of that Department may be subject to 
rights granted by an access law enacted in the District 
of Columbia. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: Jm 
Enc. 

Sincerely, 

,:i~Dfu---
Robert J. F'reeman 
Executive Director 
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Mr. Robert Billings 
Erie County Holding Center 
10 Delaware Avenue 
Buffalo, New York 14202 

Dear Mr. Billings: 

I have received your letter in which you requested 
an advisory opinion regarding a request that you submitted 
to the Erie County Supreme Court under the Freedom of 
Information Law. You have ·asked whether the court wi·ll 
make the information available to you unde.r the Freedom 
of Information Law. 

The records that you requested include administra
tive staff manuals and instructions to staff that affect 
inmates' prose motions, as well as statements of policy 
and interpretations that have been adopted by the court 
that affect inmates at the Erie County Holding Center. 

I would like to offer the following observations 
and comments with respect to your inquiry. 

First, I could not possibly inform you as to 
whether the Erie County Supreme Court uwill" indeed 
supply you With. the information in which you are inter
ested. 

Second, and perhaps most importantly, the Freedom 
of Information Law does not apply to courts and court 
records. Please note that the Law applies ito agencies, 
and that the term 0 a_gency" as defined in §86(3) of the 
Freedom o! Information Law specifically excludes the 
judiciary. Consequently, the Erie County Supreme Court, 
unlike an agency subject to the Freedom of Information 
Law, is neither required to designate a "records access 
officer" or public iJ1formation officer, nor is it required 
to c~mply with the Freedom of Information Law generally. 
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Third, even though the Freedom of Information Law 
does not apply, to the courts and court records, there are 
numerous statutes in the Judiciary Law and various court 
acts that grant rights of access to court records. For 
instance, §255 of the Judiciary Law, a statute generally 
applicable to the courts, states that a court clerk must; 
upon payment of the appropriate fees, make available re
cords in his or her possession. 

Lastly, although the federal Freedom of Information 
Act contains provisions concerning the waiver of fees for 
copying, the New York Freedom of Information Law contains 
no such language. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jrn 

Sincerely, 

{14-5.f~ 
Robert J. Freeman 
Executive Director 
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Joseph C. Catalano 
Deputy Town Attorney 
Office of the Town Attorney 
Town of Oyster Bay 
Town Hall 
Oyster Bay, New York 11771 

The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Catalano: 

As you are aware, I have received your letter of 
October 16 and appreciate your interest in complying with 
the Freedom of Information Law. 

¥our inquiry involves the capacity of the District 
Attorney's office to gain access to the complete personnel 
files of Town employees. You have indicated that it is 
the Town's goal to cooperate fully with other agencies of 
government but that concern has been expressed regarding 
"the release of confidential records of [your] employees 
which may be used to prosecute said employees". You also 
wrote that if the documents are "deemed accessible", the 
Town "may be exposed to liability by the involved employees 
in having violated the confidential status of their 
records". 

I would like to offer the following observations and 
comments with respect to your inquiry. 

First, situations often arise in which one agency 
of government seeks records from another agency of govern
ment. In some of those instances, the records sought might 
not in their entirety be accessible as of right to the 
general public under the Freedom of Information Law. How
ever, it has been suggested that one unit- of government 
seeking records from another does not make a request as a 
member of the public under the Freedom of Information Law, 
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but rather as an entity of government seeking records in 
order to carry out its official duties. Consequently, 
when an agency to which the request is directed seeks to 
cooperate with the agency making the request, the follow
ing suggestion has been offered. Specifically, the agency 
in possession of the records might make them available and 
state in a covering memorandum that the records are not 
generally made available under the Freedom of Information 
Law, but that they are being made available under the 
circumstances to enable the requesting agency to carry 
out its official duties. By so doing, one can avoid 
establishing a precedent that records are available while 
concurrently cooperating with another unit of government 
that seeks records to perform its duties. 

Second, the Freedom of Information Law is permissive. 
Stated differently, the introductory language in §87(2) of 
the Law states that an agency "may" withhold certain records 
or portions thereof falling within one or more of the en
suing grounds for denial; it does not generally require 
that an agency must withhold records falling within the 
grounds for denial. 

Third, you indicated that the records in question 
may have some "confidential status". From my perspective, 
the term "confidential" is somewhat overu·sed. In my view, 
the term "confidential" has a narrow meaning in New York 
law. Specifically, to be characterized as "confidential", 
I believe that there must be a statutory provision that 
precludes disclosure of particular records. In such cases, 
the records would be deniable under §87(2) (a) of the Freedom 
of Information Law, which states that an agency may withhold 
records that are "specifically exempted from disclosure by' 
state or federal statute". Only in situations in which a 
statute precludes disclosure could an agency in my opinion 
characterize records as "confidential". Further, only in 
those cases would an agency be precluded from disclosing 
or viewing the Freedom of Information Law as permissive. 

It is also noted that a number of judicial deter
minations rendered before and after the enactment of the 
Freedom of Information Law dealt with the so-called 
11 governmental privilege". In brief, when an agency could 
demonstrate to a court that disclosure would, on balance, 
result in detriment to the public interest, the governmen
tal privilege would be successfully asserted [see e.g., 
Cirale v. 80 Pine Street Corp., 35 NY 2d 113 (1974)]. 
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Nevertheless, in a more recent determination of the Court 
of Appeals, it appears that the governmental privilege 
may have been all but abolished. In Doolan v. BOCES 
[48 NY 2d 321 (1979)], it was held in essence that, to 
deny access, an agency must prove that records sought fall 
within one or more of the grounds for denial listed in 
§87(2) of the Freedom of Information Law. Unless such 
proof can be offered, the records are available, notwith~ 
standing an assertion of the privilege. 

Fourth, in terms of potential liability for disclo
sure, there are several determinations which indicate that 
when a public officer discloses or speaks in the perfor
mance of his or her official duties, that person is absolu
tely immune from liability [see Ward Tellecommunication and 
~ornputer Services, Inc. v. State, 42 NY 2d 289 (1977); 
Sheridan v. Crisona, 14 NY 2d 108, 113; Gilbera v. Goffi, 
21 AD 2d 517, 591, affd. 15 NY 2d 1023; Follen orf v. 
Brei, 51 Misc. 2d 363 (1966) ]. 

Lastly, if, for whatever the reason might be, the 
Town determines not to disclose personnel records, it is 
likely that the District Attorney would have the capacity 
to subpoena the records. 

I hope that I have been of some assistance. Should 
any further questions arise·, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Stephen Mi lbank 
Bl A 2435 
Box 149 
Attica, NY 14011 

The ensuin 
presente 

Dear Mr. Hilbank: 

I have rece ived your letter of October 15, in which 
you requested information regarding the means by which 
yo'u may gain access to records pertaining to you. Appar
ently you are interested in gaining access to records 
regarding your arrests and the disposition of judicial 
proceedings in which you were involved. 

First, the New York State Divis ion of Criminal 
Justice Services maintains c riminal history information , 
which includes a record of arrests and convictions. Crim
inal history information may be obtained directly from 
the Division ~f Criminal Justice Services at Stuyvesant 
Plaza, Executive Park Tower, Albany, New York 12203 . In 
the alternative, the same information may be obtained by 
an inmate by directing a request to the facility superin
tendent or his des ignee. As such, it is suggested that 
you request the "DCJS Report " p-µrsuant to §5.22 of the 
regulations of tpe Department of Correctional Services 
from your facility superintendent. · 

Although the DCJS r eport wi ll include the nature 
of dispositions of court cases, it is noted that many 
court records are available. Specificaliy, S255 of t he 
Judiciary Law states in brief that a clerk of a court 
must make available, upon payment of the appropriate 
fees, records in his or her possession. Therefore, if you 
want records regarding judicial proceedings in addi ~ion to 
the DCJS report, it is suggested that you direct a request 
for records to the clerks of the courts in which the pro
ceedings were conducted. Such requests should provide as 
much identifying information as possible, such as names, 
dates, index and docket numbers , and other similar infor
mation that would enable a clerk to locate the records. 

----------------· 

'i 
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I hope that I have been of some assistance. Should 
any further ~uestions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 
,, 

tJx,e0_ ~,._-
Robert J. Freeman 
Executive Director 
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Arthur E. Gasparini, President 
Larchmont Mamaroneck Property 

Owners Association 
189 Hickory Grove Dr. E. 
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October 23, 1981 

The ensuin advisor · · is based solel u on ·the facts 
presente in your c ence. 

Dear Mr. Gasparini: 

As you are aware, I have received your letter of 
September 30 and the materials attached to it. 

According to the materials, you requested a copy of 
a letter written by several Larchmont police officers which 
supposedly contains allegations against the former police 
chief. It is your opinion that you were not properly 
advised of the procedures under the Freedom of Information 
Law and the regulations regarding the identity of the per
son or body to whom an appeal should be addressed. Addi
tionally, you raised questions concerning the responsibili
ties of the Board of Police Commissioners under the Free
dom of Information Law, which was characterized as a separ
ate entity of the Town. 

I would like to offer the following observations and 
comments with respect to your inquiry. 

First, in my opinion, the Board of Police Commis
sioners is an "agency" subject to the Freedom of Information 
Law, for it is a municipal board [see attached, Freedom of 
Information Law, definition of "agency 11

, §86 (3)]. 

Second, §87 (1) {a) of the Law requires that "the 
governing body of each public corporation shall promulgate 
uniform rules and regulations for all agencies in such 
public corporation" in accordance with the regulations 
promulgated by the Committee. Consequently, even though 
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there may be several agencies within town government, such 
as a board of police commissioners, nevertheless, a town 
board as the governing body is required to promulgate 
uniform rules and regulations pertaining to each agency 
within Town government under S87(l){a) of the Law. 

Third, the Committee's regulations, which have the 
force and effect of law, in S1401.2 requires that the governing 
body designate wone or more persons as records access 
officer by name or by specific job title and business 
address, who shall have the duty of coordinating agency 
response to public requests for access te recordsw. There
fore, if, for example, the Town Board in its regulatibns 
has designated a single records access Officer, requests 
for records in possession of any agency within Town govern
ment would fall within the scope of that person's respon
sibility, even if he or she did not have physical posses-
sion of records sought. If, however, the Town Board had 
designated a specific records access officer to respond 
to requests directed to the Board of Police Commissioners, 
that person would be required to respond to requests 
directed to the Board. 

To determine the identity or identities of access 
officers designated by the Town Boa.rd, it is suggested that 
you request a copy of the Town's regulations adopted under 
the Freedom of Information Law. 

In my view, the situation that you encountered could 
likely have been handled differently. If, for example, 
the Town's regulations identified a records access offi
cer for the·Board of Police Commissioners, the Town Clerk 
might have directed you to the appropriate person. Fur
ther, based upon §87(1} of the Freedom of Information Law, 
which was discussed earlier, if no records access officer 
had been designated to respond to requests directed to the 
Board, the Town Clerk would in my opinion have been 
responsible for granting or denying the request. It is 
noted in this regard that a town clerk is the legal custodian 
of all town records under §30 of the Town Law. As such, in 
the absence of the designation of a records access officer 
for the Board of Police Commissioners, it appears that the 
Clerk would be required to perform the duties of records 
access officer with respect to requests for records of 
the Board. 
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Notwithstanding the procedural difficulties that you 
may have faced, the materials attached to your letter indi
cate that the Town Supervisor engaged in substantial 
efforts on your behalf. In short, although the means by 
which you obtained the records may have been questionable 
in terms of procedure, the result was likely favorable from 
your perspective. 

Lastly, enclosed for your review is a copy of the 
regulations promulgated by the Committee. The regulations 
will also be sent to the other persons receiving· copies of 
this letter. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

BY: 

PPB:RJF:ss 

Enclosures 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director .. 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 

cc: Mr. Ralph Fisher, Chairman 
Mr. Allen L. Thompson, Police Commissioner 
Mr. Joseph J. Sussen, Jr., Police Commissioner 
r.!rs. Dorothy Miller, Town Clerk 
Mr. Leo Goldsmith, Jr., Supervisor 
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October 26, 1981 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Triolo: 

I have received your letter of October 14 in which 
you requested the assistance of this office in ensuring 
compliance with the Freedom of Information Law by the City 
of Albany. 

Please be advised that I have contacted the City 
Clerk, Garry Burns, on your behalf in order to obtain 
additional information regarding your request . .Mr. Burns 
informed me that the records that you requested had been 
set aside for you to obtain, but that you had not contacted 
his office recently- Mr. Burns also informed me that he 
would be mailing the records in question to you. 

In view of the foregoing, it appears that there may 
have been an absence of communication between yourself and 
the Clerk. It appears further that the situation has been 
rectified. · 

For future reference and in order to diminish the 
types of problems you have recently encountered, I would 
like to offer the following suggestions. 

First, under the regulations promulgated by the 
Committee, .each agency, such as a city, is required to 
designate one or more records access officers. A records 
access officer is required to coordinate the agency's 
response to requests for records. I believe that in our 
previous discussions, I informed you that the accesa 
officer for the Cityof Albany is the City Clerk, Mr. Burns. 
As such, in the future, it is recommended that requests 
for records be forwarded initially to Mr. Burns acting in 
his capacity as records access officer. 

----------------------·, 
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Second, the Freedom of Information Law and the 
regulations promulgated by the Committee contain prescribed 
time limits for responses to requests. 

Specifically, with respect to the time limits for 
response to requests, §89 (3) of the Freedom·, of Information 
Law and §1401.5 of the Committee's regulations provide that 
an agency must respond to a request within five business 
days of the receipt of ·a request. The response can take one 
of three forms. It can grant access, deny access, and if 
so, the denial should be in writing stating the reasons, or 
the receipt of a request may be acknowledged in writing if 
more than five days is necessary to review or locate the 
records and determine rights of access. When the receipt 
of the request is acknowledged within five business days, 
the agency has ten additional days to grant or deny access. 
Further, if no response is given within five business days 
of receipt of a request or within ten days of the acknow
l~dgment of the receipt of a request, the request is 
considered "constructively 11 denied [see regulations, §1401. 7 
(b) l • 

In my view, a failure to respond within the designa
ted time limits results in a-·denial of access that may be 
appealed to the head of the agency or whomever is designa
ted to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. In addition, copies of appeals and the 
determinations that follow must be sent to the Committee 
[see Freedom of Information Law, §89 (4) (a)]. 

In addition, it was held recently that when an appeal 
is made but a determination is not render~d within seven 
business days of the receipt of the appeal as required under 
§89(4) (a) of the Freedom of Information Law, the appellant 
D.as exhausted hi_s or her admini'strative remedies and may 
initiate a challenge to a constructive denial of access 
under Article 78 of the Civil Practice Law and Rules 
[Floyd v. McGuire, 437 NYS 2d 886 (1981) ]. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF: ss 
cc: Garry Burns 

Sincerely, 

(i)~t-'f~ 
R~ J. Freeman 
Executive Director 
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October 27, 1981 

The ensuing advisory opinion is base d solely upon t he facts 
presented in your correspondence. 

Dear Mr. Chachere: 

I have received your letter of October 14. 

In a previous letter dated September 17 you had re
quested an advisory opinion to assist you in obtaining in
formation that could be useful in a lawsuit commenced by 
your organization a gainst the Jericho Union Free School 
District. In my response t o your letter o f September 17, 
I requested information regarding the subject mat ter of 
your litigation, for it is the policy of the Committee 
not to issue advisory opinions after litigation has been 
commenced under the Freedom of Information Law. However, 
you indicated in your October 14 letter that the litiga t i on 
in question concerns a contractual matter unrelated to 
the Freedom of Information Law. 

I would like to offer the following comments with 
respect to vour inquiry. 

First, having reviewed the correspondence you have 
transmitted within the last two months, I do not believe 
any new advice in addition to that provided by M.r. Freeman 
in his letter of August 21 can be offered at this juncture. 
I am aware that there are statutorv provisions in the Edu
cation Law with respect t o the sale of school district 
property. However, I could not s tate with certainty that 
the resolution of the Jericho Union Free School District, 
a copy of which you attached to your letter, would con-
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stitute the initiation of procedures to sell the property, 
and thereby make this situation comparable to that which 
existed in Murray v. Troy Urban Renewal Agency (Sup. Ct., 
Rensselaer Cty., April 24, 1980). 

Second, the Committee on Public Access to Records 
is responsible for advising with respect to the Freedom of 
Information Law. It has no authority to compel an agency, 
such as the Jericho Union Free School District, to make 
records available. Consequently, in order to protect your 
time limitations under the Law you may want to appeal your 
inability to obtain the District's subject matter list. 

T>li th respect to the time limits for response to re
quests, §89(3) of the Freedom of Information Law and §1401.5 
of the Co!l'llllittee's regulations provide that an agency must 
respond to a request within five business days of the re
ceipt of a request. The response can take one of three 
forms. It can grant access, deny access, and if so, the 
denial should be in writing stating the reasons, or tl..e 
receipt of a request may be acknowledged in writing if 
more than five days is necessary to review or locate the 
records and determine rights of access. When the receipt 
of the request is acknowledged within five business days, 
the agency has ten additional days to grant or deny access. 
Further, if no response is given within five business days 
of receipt of a request or within ten days of the acknow
ledgment of the receipt of a request, the request is con
sidered "constructively" denied [see regulations, §14 01. 
7 (bl J. 

In my view, a failure to respond within the designated 
time limits results in a denial of access that may be ap
pealed to the head of the agency or whomever is designated 
to determine appeals. That person or body has seven busi
ness days from the receipt of an appeal to render a deter
mination. Moreover, copies of appeals and the determinations 
that follow must be sent to the Com.~ittee [see Freedom of 
Information Law, §89 (4) {a)]. 

Third, if you are ultimately unsuccessful in obtain
ing the "missing" records that you believe are in posses
sion of the School District, or if you are unable to obtain 
certification from the School District that it no longer 
has possession of those records, you should consider con
sultation with a private attorney in order to determine 
alternative methods of access. For example, if you are 
now involved in litigation, it is possible that discovery 
devices may be apprcpriately employed. 
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I regret that I am unable to be of further assis-
tance. 

RJF:PPB:jm 

cc: Mr. David Nydick 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

BY Pamela Petrie Baldasaro 
Assistant to the Executive 
Director 
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The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Hayes: 

I have received your letter of October 14. 

You have indicated that you have not yet received 
material requested some time ago from the State University 
Regents External Degree Program. As such, you have re
quested information regarding the means by which an in
dividual may initiate a judicial challenge to a denial of 
access without the assistance of an attorney. 

It is noted at the outset that I have contacted Ms. 
Judith Safranko on your behalf in order to encourage a 
response to your inquiry. Ms. Safranko informed me that 
materials responsive to your request would be mailed to 
you either today or tomorrow. As such, it is my hope that 
the necessity of initiating litigation can be avoided. · 

Should you determine to initiate a 'judicial pro
ceeding, please note that the vehicle for so doing is 
Articl e 78 of the Civil Practice Law and Rules. As a 
general rule, when an Article 78 proceeding is brought 
against an agency or public officer, the person bringing 

•the suit, the petitioner, has the burden of proving that 
the agency acted unreasonably or that a public officer 
failed to perform a duty required to be performed by law. 
Under the Freedom of Information Law, however, the 
burden of proof is different. Section 89(4) (b) of the 
Law specifies that the burden of proof rests upon the 
agency that denied access to records, which must deDJqn
strate that records sought fall within one or more of 

. . 
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the ground~ for denial appearing in §87(2) (a) through (h). 
Moreover, the state's highest court has held that an 
agency cannot merely assert a . ground for denial and pre
vail; on the contrary, the agency must prove that the 
harmful effects of disclosure envisioned by the grounds 
for denial would indeed arise {see Church ·c;f Sc'i'entolo~y 
v. State, 403 NYS 2d 224, 61 AD 2d 942 (1978); 46 NY 2 
906 (1979); Fink v. Lefkowitz, 63 AD 2d 610 (1978); modified 
in 47 NY 2d 567 (1979)· ] . 

Lastly, in all honesty, I could not provide specific 
information regarding the means by which you could initiate 
a lawsuit pro~- However, perhaps the best sources of 
information regarding an Article 78 proceeding would be 
so-called "form" books. McKinney's Forms and Bender's 
Forms, for instance, provide model documents used in 
Article 78 and other proceedings. By reviewing the appro
priate forms, one might have the capacity to fill in the 
appropriate blanks and fulfill whatever responsibilities 
~here may be. 

Once again, however, I am hopeful that b1s. Safranko's 
response to you will nullify the necessity of initiating a 
lawsuit. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Judith Safranko 

Sincerely, 

~1.fx,_.-
Robert J. Freeman 
Executive Director 
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V.s. Diane Goodman, Counsel 
The New York State Lottery 
Swan Street Building 
Empire State Plaza 
Albany, New York 12223 

The ensuing advisory opinion is based solely upon the facts 
presented in YO\.!%'_ corresponden~e. 

Dear Ms. Goodman: 

Based upon our telephone conversation last week, 
the ensuing comments have been prepared in the interest of 
identifying a common ground in reference to a determination 
on appeal rendered in response to a request by Mr. Richard 
Brodrick. I would like to reiterate several of the points 
that we discussed. 

In brief, Mr. Brodrick requested records related to 
a contract award. 

First, we are in agreement with respect to your 
reversal of the denial of access to records sought by Mr. 
Brodrick in category "A". The records requested under : 
that category consisted of proposals submitted by another 
bidder. The Division's requests for proposals specifically 
indicated that cost and price information in vendor's 
proposals would be available to· the public. 

Second, we appear to be in agreement that the final 
. decision of the Division of the Lottery, which awarded 

the contract to Scientific Games Development Corporation, 
is accessible under the Freedom of Information Law. 

Third, you affirmed the original denial of category 
"B" of the request, which involved: 

"[A]ny correspondence, memoranda, or 
documents of any kind relating to the 
aforementioned bids ••• " 

•,.; 
\,'<• 

" 
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As a basis for the denial, you cited §87(2) (g) of the Law. 
The cited provisio~ states that an agency may withhold 
records or portions thereof that: 

" ••• are inter-agency or intra-~gency 
materials which are not: ,, 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determina
tions ••• " 

You indicated during our conversation that any statistical 
or factual material would be made available in accordance 
with . the Freedom of Information Law, but that "internal 
Hlemoranda" would not be disclosed. My concern is that 
instructions to staff that affect the public or final 
agency policies and determinations found within "internal" 
memoranda would also be accessible under the Freedom of 
Information Law if contained within such memoranda. 

Additionally, ·contractin Plumbers Coo erative 
Restoration Cor • v. Anthon · R. Ameruso . 430 NYS 2d, 
196 19 0 , in my view, supports sue a conclusion. 
Contracting Plumbers, it was found that: 

n ••• it would appear that disclosure 
of the contents of the successful bid 
proposal and the basis of the deter
mination to accept the success·fui bid 
proposal by the agency together with 
its findings, reports and memoranda 
would be expressive of the legislative 
purposes set forth in section 84 POL" 

.. (id. at 198, emphasis added). 

In 

The factual circumstances in Contracting Pl"umbers 
v. Ameruso, · su~ra, may in my view be distinguished from 
those present in Bartlett v. Nassar (100 Misc. 2d 904 
(1979}}. In the former, the court rendered its decision 
after a contract had been awarded. In Bartlett, suHra, 
however, the memoranda requested were written by audget 
director to a county executive with respect to the projected 
condition of a particular fund. After a review of what 

... ,, 
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the court characterized as "intra-office memos", it con
cluded that these records did not contain "statistical or 
factual tabulations" but solely "opinions, policy options 
and reconunendations" that had yet to be accepted or re
jected. 

In reference to our previous discussions, it is my 
belief that we have removed any confusion r~garding the 
litigative position of· the parties in Contracting Plwnbers 
v. Ameruso, supra. The petitioner was the unsuccessful 
Eldder; the respondents were the New York City Department 
of Transportation and its Commissioner. The court held 
that the respondents, the governmental entity, failed to 
prove that the records requested by the unsuccessful 
bidder could be withheld on the basis of §87(2) (c) of the 
Law. 

Fourth, you indicated agreement with my comments 
that the exception regarding records the disclosure of 
~hich would result in an unwarranted invasion of personal 
privacy [see §87(2) (b)] would not consitute an appropriate 
basis for denial relative to post-award records of contrac
tual performance. You wrote in your response to appeal 
that "private communications between two contracting 
parties are not public docwnents but are personal". On 
the contrary,· such communications would appear to have no 
bearing on personal privacy and clearly would be relevant 
to the duties of the agency. Further, it is d~fficult to 
envision any other ground for denial that could justifiably 
be cited. As noted in Colitracti'n~ Plwnbers, supra, a 
"successful bidder had no reasona le expectation of not 
havipg its bid open to the public". In a similar vein, 'it 
would appear that compliance with the terms of a contract 
by a successful bidder i~ a matter of public ~nterest. 

I would appreciate an opportunity to discuss the 
matter further and thank you for your cooperation. 

BY: 

PPB:RJF:ss 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 

t 
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The ensuin advisor inion is based solel u on the facts 
presente in your correspondence. 

Dear Ms. Kwan: 

I have received your letter of October 21, in which 
you raised questions regarding student records. 

Specifically, you have asked whether: 

11 
••• the school's faculty have the 

right to retain our application 
essays, forms and clippings after 
selections are made and class is 
well into the first semester? Are 
they open to faculty members who 

·are not part of the selection 
committee?" 

You have also stated that you understand that there may be 
reasons for records to be open to instructors, but you are 
µnsure of whether academic reasons override provisions 
relating to the-protection of privacy. 

I would like to offer the following comments -with 
respect to ' your inquiry. 

First, it is emphasized that the Freedom of Infor
mation Law is not applicable with regard to the records in 
question. That statute concerns rights of access to records 
in possession of state and local government in New York. 
Since Columbia University is private, it is not subj~ct to 
the provisions of the Law. .r ,·-~,; 
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Secona, however, there is a federal Act which is in 
my view applicable to the records that yol described. Speci
fically, the federal Family Educati'onal Rights and Privacy 
Act (20 use §1232g), which is commonly known as the "Buckley 
Amendment", is applicable to: 

" ••• all educational agencies or insti
tutions to which funds are made avail
able under any Federal [program for 
which the u.s. Commissioner of Educa
tion has administrative responsibility, 
as specified by law or by delegation 
of authority pursuant to law.] 11 (see 
attached regulations promulgated by 
the Department of Health, Education 
and Welfare, now the Department of 
Education, §99.l(a)]. 

Since Columbia partiCipates in grant programs administered 
by the United States Departrqent of Educ,ation as well as 
federally guaranteed student loan programs, it is subject 
to the provisions of the Buckley Amendment. 

In brief, the Buckley Amendment states that all 
11 education records" (see definition in §99.3) that iden
tify a particular student or students are confidential, 
except with respect to the parents of students under the 
age of eighteen. Rights of access granted to parents of 
students under the age of eighteen are passed on to 
"eligible s.tudents 11 attending instituti0ns of post-sedondary 
education, such as the Graduate School of Journalism at 
Columbia, who are eighteen years of age or more. 

Third, with respect to the University's right to 
retain applications, essays, forms and similar records 
after selectiona have been made and students are in atten
dance, there is no provision of law of which I am aware that 
would preclude educational institutions from maintaining 
possession of such records. The only provision with which I 
am familiar concerning the retention of records is §99.13 
of the regulations and is entitled "[L]imitation on destruc~ 
tion of education records". In brief, for purposes of your 
inquiry, an educational institution subject to the Buckley 
Amendment cannot destroy education records if a request to 
inspect or review those records is outstanding. stated 
differently, there is nothing in the Buckley Amendment that 
requires an educational agency or institution to destroy or 
otherwise dispose of education records. 
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Fourth, in terms of disclosure of education records 
among faculty members, §99.31 of the regulations is likely 
relevant, for it pertains to situations in which prior 
consent from an elegible student is not required prior to 
disclosure. In relevant part, the cited provision states 
that: ·, " 

n[A}n educational agency or institu
tion may disclose personally identi
fiable information from the education 
records of a student without the 
written consent of the parent of the 
student or the eligible student if the 
disclosure is: 

(1) To other school officials, includ
ing teachers, within the educational 
institution or local educational 
agency who have been determined by 
the agency or institution to have 
legitimate educational interests ••• " 

It appears that education records pertaining to students 
enrolled at the Graduate School of Journalism may be dis
seminated to faculty members, for example, who have been 
determined to have legitimate educational interests in 
the records. 

With respect to all others1, I believe that education 
records pertaining to students could not be disclosed 
without the consent of the students. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel· free to contact 
me. 

RJF:ss 

Enclosure 

Sincerely, 

M,t~.~ 
Robert J. Freeman 
Executive Director 
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Lowell J. Tooley 
Village Manager 
Village of Scarsdale 
Village Hall 
Scarsdale, NY 10583 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Tooley: 

• As you are aware, I have received your letter of 
October 26 in which you raised a question under the Freedom 
of Infornation Law. 

Specifically, you referred to a letter of September 
21 addressed to Warren J. Grossman in which an advisory 
opinion was rendered. With regard to advice given in that 
letter, your question is whether it is my view that: 

" ••. a memorandum from one member of 
the Village Board to another Board 
member, if it was of a factual nature 
or reflective of a determination, is 
open to public access?" 

As indicated in the opinion addressed to Mr. Grossman, 
tl\e key provision appears to be §87(2) (g} of the Freedom 
of Information Law. That provision states that an agency, 
such as a village, may withhold records that: 

11 
••• are inter-agency or intra-agency 

materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public: or 

iii. final agency policy or determina
tions •.. 11 
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As I explained in the earlier opinion, the provision 
quoted above contains what in effect is a double nega
tive. While portions of inter-agency or intra-agency 
materials consisting of advice, recommendations, opinions 
and similar information may be withheld, those portions 
consisting of "statistical or factual tabulations or 
data" or final determinations, for example, are available. 

Under the circumstances, assuming that no other 
grounds for denial appearing in the Freedom of Informa
tion Law could appropriately be cited, it is my view that 
those portions of the memorandum in question consisting of 
statistical or factual information or reflective of a 
final agency determination would be available. 

It is also noted that the introductory language of 
§87(2) of the Freedom of Information Law states that an 
agency may withhold "records or portions thereof 11 that 
fall within one or more of the ensuing grounds for denial. 
As such, I believe that the Legislature envisioned situa
tions in which a single record might be both accessible 
and deniable in part. I believe, too, that the capacity 
to deny "records or portions thereof" imposes a respon
sibility upon an agency to review records sought in their 
entirety to determine which portions, if any, fall within 
the scope of one or ~ore of the grounds for denial. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: ss 

cc: l'Jarren J. Grossman 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Helen C. Heller 
Executive Director 
United Parents Associations 
95 Madison Avenue 
New York, New York 10016 

The ensuing advisory opinion is based solely upon the facts 
presented in your corresppndence. 

Dear Ms. Heller: 

As you are aware, I have received from the New York 
City Board of Education copies of your request made under 
the Freedom of Information Law to the Board and your 
appeal, which followed a denial of access. 

As I understand the situation, you have requested 
copies of so-called "Disclosure of Interests Question
naires", which are completed by members of community school 
boards. In response to your request, the Board denied, 
stating that: 

"[T}he material you seek is exempt from 
disclosure under Sections 87.2(b} and 
89.2(b} of the Freedom of Information 
Law, as records which if disclosed 
would constitute an unwarranted inva
sion of personal privacy". 

In your letter of appeal, you expressed an under
standing of the Board's concern regarding questions of 
privacy. However, you wrote that, in your view, the public 
has a clear right to know: 

"l. whether a CSB member is employed 
by the Board of Education; 

2. whether a CSB member's spouse is 
employed by the Board of Education; 
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3. whether a CSB member, or spouse, 
provides -- directly or inaTrectly -
any supplies, materials, labor, pro
fessional services, etc. to the Board 
of Education". 

I would like to offer the following comments and 
observations regarding your request and rights of access. 

First, the Freedom of Information Law is based upon 
a presumption of access. Stated differently, all records 
of an agency, such as the New York City Board of Education, 
are available, except to the extent that records fall 
within one or more of the grounds for denial appearing in 
§87 (2) (a) through (h) of the Law. 

Second, it is important to note that the La¼• 
"record" broadly to include: 

" ••• any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form. whatsoever ••• " 

Therefore, assuming that the Board of Education has in its 
possession the questionnaires in which you are interested, 
those documents would constitute "records" subject to 
rights of access granted by the Law. 

Third, the introductory language in §87(2) of the Law 
states that an agency may withhold "records or portions 
thereof" falling within one or more of the grounds for 
denial that follow. In my view, the language quoted in 
the preceding sentence indicates that the Legislature 
envisioned situations in which a single record might be 
both accessible and deniable in part. Further, that 
language also in my opinion imposes a responsibility upon 
agencies to review records sought in their entirety to 
determine which portions, if any, fall within one or more 
of the grounds for denial. 

Fourth, as indicated in the response by the records 
access officer, §87(2) (b) of the Freedom of Information 
Law states that an agency may withhold records or portions 
thereof the disclosure of which would constitute an un
warranted invasion of personal privacy. It is often 
difficult, however, to determine when disclosure would 
result in an unwarranted invasion of personal privacy, for, 
of necessity, subjective judgments must often be ~ade. 
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Nevertheless, there is a significant amount of case 
law regarding the privacy of public e~ployees. In this 
regard, the courts have generally held that a public employee 
enjoys a lesser right to privacy than members of the public 
generally, for it ha~ been found that public employees have 
a greater duty to be accountable than any other identifiable 
group. In addition, in terms of records that identify 
public employees, it has been found in essence that records 
that are relevant to the perforraance of a public eraployee's 
official duties are available,for disclosure in such in
stances would result in a permissible as opposed to an 
unwarranted invasion of personal privacy [see e.g., 
Farrell v. Village Board of Trustees, 372 NYS 2d 905, 
(1975); Gannett Co. v. County of Monroe, 59 AD 2d 309, 
(1977); aff'd 45 NY 2d 954 (1978); Geneva Printing Co. 
v. Village of Lyons, Sup. Ct., Wayne County, Harch 25, 
1981; Montes v. State, 406 NYS 2d 664 (Court of Claims, 
1978); Steinmetz v. Board of Education, East Moriches, 
Sup. Ct., Suffolk Cty., NYLJ, October 30, 1980) ]. Con
versely, to the extent that records regarding public 
employees are irrelevant to the performance of their 
official duties, it has been found that disclosure would 
indeed constitute an unwarranted invasion of personal 
privacy [see e.g., :tJl..atter of 'i•'l'ool, Sup. Ct., Nassau Cty., 
NYLJ, Nov. 22, 1977 . 

Fifth, with respect to the information in which you 
are interested, I believe that the case law rendered under 
the Freedom of Information Law as well as provisions of 
the Law itself indicate that disclosure would result in a 
permissible invasion of personal privacy. 

For instance, §87 (3) (b) of the Law states that each 
agency shall maintain: 

11 
••• a record setting forth the name, 

public office address, title and 
salary of every officer or employee 
of the agency ••• " 

Based upon the language quoted above, the identities of 
community school board members or their spouses employed 
by the Board would be found in payroll records required 
to be compiled and made available under the Freedom of 
Information Law. 
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Similarly, records reflective of the provision of 
"supplies, materials, labor, professional services, etc. 
to the Board of Education" would in my view be available. 
In short, contracts or other agreements under which goods 
or services are provided would in my view be available 
under the Freedom of Information Law. Section 87(2) (g) 
(i) grants access to "statistical or factual tabulations 
or data" found within inter-agency or intra-agency 
materials. Further, §87 (2) (g) (iii) provides access to 
final agency policies or determinations. From my per
spective, a contract or agreement with the Board to provide 
goods or services would constitute factual information and 
might be reflective of a final agency determination. As 
such, it would appear that the information sought is 
accessible under the Law. 

Lastly, it is emphasized that I am unfamiliar with 
the scope or content of the "Disclosure of Interests 
Questionnaire". I would conjecture that certain aspects 
of the questionnaire would, if disclosed, result in an 
unwarranted invasion of personal privacy. For instance, 
in various situations, it has been advised that horae 
addresses, social security numbers, the amounts of personal 
assets or liabilities, the number of shares of stock held 
by an individual and similar information might justifiably 
be withheld on the ground that disclosure would constitute 
an unwarranted invasion of personal privacy. 

u:oreover, several years ago, by means of an executive 
order, certain high-level state agency employees were 
required to complete financial disclosure statements and 
transmit them to the Board of Public Disclosure. Those 
statements contained information of a personal nature 
that was withheld, as well as information the disclosure 
of which was deterrained to constitute a permissible inva
sion of personal privacy. In order to ensure accountability 
and rights of access, a "public inspection version" was 
derived from original financial disclosure statements. To 
make certain information available while protecting against 
the disclosure of other types of inforQation, stencils 
were devised in order that photocopies could be made in 
which portions of a page would not be reproduced, while 
the remainder would be photocopied for the purpose of 
being made available to the public. 
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It is suggested that if the Disclosure of Interests 
Questionnaire contains both accessible and deniable infor
mation, perhaps a system similar to the one established by 
the Board of Public Disclosure could be considered. Once 
again, such a system could ensure that information of a 
highly personal nature would be withheld, while information 
accessible under the Freedom of Information Law could be 
made available. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Uary Tucker 

Sincerely, 

~J.Ftu---
Robert J. Freeman 
Executive Director 
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'1'-P.'e ensu . . . . . is bas·ea- ·so].~l 
ence. 

◊n, the facts 
l:'e:sen'te 

'. ~ 

Dear Mr, ijougntal~ng: 

. I haye · re:~,~ ve~. YOUf l tter •of Octbber '26. 

You have .sdugnt assi~tance, with re;pect to a reque~t 
made under the freedom of ~nf9rmation L~w directed to the 
.New York State O~partment ,6:t: Correctional. s.ervic~s. Speci
fically f yov. SUQmitte~ a reques-t on Oct.aber . 2 . i· · However, as 
o:( . th~ d~-t:.~ ·o.f ye;>.·~ ietter tp,.the 'committee•, a: resp9nse had 
JlC?t yet been re_ce+vesi . · · . . ' 

~ . ' 
r. would. like to orfer .t:he followin.g._ cozmn~nt~.- with re.-

spect to your inguir,y. · -· · ·. · · .... 
Fi.rat, with respec;tt to t'he tii:ne lirt\it.s for re.sponse . 

to requE!ata, §89 (3) ,- of the Fr~edom of· Information Law an~ -
§1401, 5 0~ the ·comm~,ttee ls r:egtt.lat~on~ pr?Vid~ t~at a?j · --~ .. 
q~~nq:¥ 11\USt, r esp<;>nd1 ;:t o a re.quest within f 0iye bUSi1n&SS d __ ·. -~ ·;,- ·-
o f 'the i~ce.1.pt of a r equest . . The, response c~ Jake one ..... -
of three forms. It can grant accessf deny ~ccess, and if 
so, t~ den~al should be •in wtiting· sta'ting ' the _reasons, 
or the. receipt of a. requEfst rnay--'·be a9knowledged1 in . 'writ-
ing if more than five days is; nec~ss.e,ry to , rev.iew or lo_-
ca.te the records and : deter1Jli11e · rights1 of a.ccess. When 
t .he. receipt of the request is · a:cknowledged :_·wit:hin five 
·bu$inei;s · (iays, the agency has ten addi t;_iona~ days to grant 
o r deny access. Further, if no _response is given. w!thin 
five business days of receipt of . a request or within ten 
days of ·the acknowledgement o!f the receipt -of a :request, 
th~ r eq1,1est is considered "construet.iivelyll denied [see 
regulation~, Sl401.7(b)J. · 

' . · ... ,· 

I 
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In my view, a failure to respond within the desig
nated time limits results in a denial of access that may 
be appealed to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a de
termination. Moreover, copies of appeals and the determ~n
ations that follow must be sent to the Committee [see 
Freedom of Information Law, §89 (4) (a}] .. 

In. addition, it was held recently that when an appeal 
is made but a.determination is not rendered within seven 
business days .of the receipt of the appeal as required 
under §89(4) (a) of the Freedom of Information Law, the 
appellant has exhausted his or her administrative remedies 
and may initiate a challenge to a constructive denial of 
access under Article 78 of the Civil Practice Law and Rules 
[_Floyd v. McGuire, 437 NYS 2d 886 (1981)]. 

Lastly, as a general rule, the Freedom of Information 
Law is applicable to existing records. Consequently, un
less direction is provided to the contrary, an agency is not 
generally required to create a record in response to a 
request [see Freedom of Information :i:iaw, §89 (3)]. There
fore, if no records were prepared with regard to the inci-,. 
dent that you described, the Department would have no ~bli
gation to prepare records on your behalf. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:PPB: jm 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

BY Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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November 2, 1981 

The en.suini advisory opinion is based solely upon. thE! facts 
12resented1.n your. corresp_ondence. 

Dea.r. Mr. Weyant: 

I have received your letter o.f October 19. 

A:cco.rding to your letter, you were unsuccessful in 
obta.iiring records sought from your counselor by means of a 
verbal .:r-equest. You h.ave_. requested information regarding 
the rnan11er in .. which a request should be made under the 
Fr.eedom of Information Law. Al though you have not. indi<.::ated 
the exact nature of the records you are seeking,· the fol
lowing observations will be based on the assumption that. 
you are J:"equesting access to inmate records pertaj_ning to 
you. 

P-irst, it is n.oted that the Conuni ttee on l?ublic 
Access to Records is responsible for advising with respect 
to the.Freedom of Information Law. This office does not 
have possession of records generally, such as those in 
which you are. interested, .nor d0es it have the q:apacity 
to compel an agency.to provide access to records •. 

Seqond, the Freedom of Information Law requires the 
Committee to promulgate regulations of a procedural nature. 
In turn>, each agency, such as the Department of Correctional 
Se:r;vioes, is required to adopt its own regulations consis
tent.with those promulgated by the Committee. 

Thitd, in this. regard, t.he Department of cortes:rtional 
services has promu:t.gated regulations under the Freeddm of 
l:nformatlon Law. Enclosed. for your consideration·. is a . 
copy of §5.20 of the Department's r~gulations, entitled 
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"Examination of inmate record by sub:ject or his attorney". 
Under those r~gulations, an inmate is required to direct a 
request under the Freedom of Informat;ion Law to the facility 
superintendent or his designee., Since you have been unsuc
cessful in obtaining records from your counselor, it is 
possible that you may have directed your request to the 
wrong person. It is suggested that you renew your request 
and direct it to the facility superintendent. In the event 
that the superintendent d.enies access to the records., 
according to §5.20(c) you may appeal a denial to the Counsel 
to the Department of Correctional Services. 

Lastly, enclosed for your consideration is an explana
tory pamphlet regarding the Freedom of Information Law. 

l 

I hope that I have been of some assistance • .Should 
any further questions arise, please feel free to contact 
me. 

PPB:RJF:ss 

Enclosures 

BY: 

• 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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November 4, 1981 

Great Meadow Correctional Facility 
Comstock, NY 12821-0051 
81All71 (C-3-14) 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspond~nce. 

Dear Mr. Rill: 

. I have received your letter of October 22, which is 
addressed to Gilbert P. Smith, Chairman of the Committee on 
Public Access to Records. 

Please be advised that, although Mr. Smith is the 
Chairman of the Committee, correspondence .is generally 
handled by the Committee's staff. As such, please consider 
the following to be a response to your letter directed to 
Mr. Smith. 

In your letter, you characterized Mr. Smith as the 
"appeals officer". In this regard, please be advised that 
the Committee on Public Access to Records is responsible 
for advising with respect to the Freedom of Information 
Law. Consequently, the Committee has no authority to render 
determinations on appeal, nor does it have the authority to 
compel an agency to make records available under the Law. 

When an individual is denied access to records by 
means of a written denial or a denial made by means of a 

'failure to respond within the appropriate time limits, he 
or she may appeal to the head or governing body of an agency 
or whomever is designated to determine appeals. 

According to a directory of New York City government 
offices, the Kings County Hospital Center operates within 
the New York City Health and Hospitals Corporation. ,As 
such, it is suggested that you either renew your request 
or appeal to the Health and Hospitals Corporation. 
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To initiate a new request, it is suggested that you 
direct a req~est to the Secretary of the Corporation, 125 
t1orth Street,· Room 521, New York, NY 10013. If you feel 
that an appeal would be more appropriate, it should be 
directed to the Office of General Counsel at the same 
address, Room 52 3. In short, based upon the. information 
that you have provided, it appears that your request may 
have been directed to an office that does not generally 
deal with inquiries made under the Freedom of Information 
Law. 

With respect to the time limits for response to re
quests, §89(3) of the Freedom of Information Law and §1401.5 
of the Committee's regulations provide that an agency must 
respond to a request within five business days of the receipt 
of a request. The response can take one of three forms. It 
can grant access, deny ac6ess, and if so, the denial should 
be in writing stating the reasons, or the receipt of a 
request may be acknowledged in writing if more than five 
days is necessary to review or locate the records and deter
mine rights of access. When the receipt of the request is 
acknowledged within five business days, the agency has ten 
additional days to grant or deny access. Further, if no 
response is given within ve business days of receipt of a 
request or within ten days of the acknowledgment of the 
receipt of a request, the request is considered "construc
tively" denied [see regulations, §1401.?{b}]. 

In my view, a failure to respond within the designa
ted time limits results in a denial of access that may be 
appealed to the head of the agency or whomever is designated 
to determine appeals. That person or body has seven business 
days from the receipt of an appeal to render a determination. 
Moreover, copies of appeals and the determinations that 
follow must be sent to the Committee [see Freedom of Infor
mation Law, §89(4)(a)]. 

In addition, it was held recently that when an 
.appeal is made but a determination is not rendered within 
seven business days of the receipt of the appeal as required 
under §89(4) {a) of the F'reedom of Information Law, the 
appellant has exhausted his or her administrative remedies 
and may initiate a challenge to a constructive denial of 
access under Article 78 of the Civil Pracitce Law and Rules 
[Floyd v. McGuire, 437 NYS 2d 886 (1981)]. 
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I hope that I have been of some assistance. Should 
any further 4uestions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Timothy H. Gillette 
79 A 3700 
Auburn Correctional Facility 
135 State Street 
Auburn, New York 13021 

The ensuinsr advisory opinion is based solely upon the facts 
presented in your.correspondence. 

Dear Mr. Gillette: 

I have received your letter dated October 23 and 
notarized on October 29 in which you requested various 
records pertaining to yourself. 

Please be advised that the Committee on Public 
Access to Records is responsible for advising with respect 
to the Freedom of Information Law. The committee does not 
have possession of records.generally, such as those in which 
you are interested, nor does it have the authority to require 
an agency to make records available. 

Nevertheless, I would like to offer the following 
observations and comments. 

First, the Freedom of Information Law is applicable 
to existing records, and an agency is not generally required 
t:o create record 9 in response to a, request [see atta.ched, 
Freedom of Information Law, §89(3)]. In this regard, sbme 
of the records in which you are interested may have been 

·created as long as twenty years.ago and it is possible that 
they may no longer exist. In short, if records no longer 
exist, an agency would have no obligation to prepare records 
on your behalf. 

Second, §89(3) of the Law requires that an applicant 
"reasonably describe" the records in which he or she .,is 
interested. From my perspective, it is possible that a 
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request for all records pertaining to yourself from a . 
medical facility or a prison might not "reasonably describe" 
the records sought. It is suggested that, when making a 
request, as much information be provided as possible, such 
as dates, file designations, docket numbers, and similar 
information that might enable an agency to locate records 
quickly. 

Third, under the. regulations promulgated by the Com
mittee, each agency is required to designate one or more 
"records access officers" who are responsible for handling 
requests made under the Freedom of Information Law. Since 
the records sought may be in possession of a number of 
agencies, you may be required to submit requests to each 
of the agencies that might have possession of the records 
in question. 

Lastly, you indicated that you have the ability to 
pay for photocopies at the rate of "a nickel a page". In 
this regard, I would like to point out that §87(1) (b) (iii) 
of the Freedom of Information Law states that, as a general 
rule, an agency may charge up to twenty-five cents per 
photocopy. 

Also enclosed for your consideration is an explana
tory pamphlet on the Freedom of Information Law that might 
be useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me .. 

RJF:ss 

Enclosures 

Sincerely, 

~1.f,.____ 
Robert J. Freeman -
Executive Director 
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162 WASHINGTON A VENUE, ALBANY, NEW YORK 12231 
{518) 474-2518, 2791 

November 6, 1981 

Patrick M. Murphy, Jr., Esq. 
Village Attorney 
Village of Mineola 
171 Jericho Turnpike 
M~neola, New York 11501 

The ensuin advisor o inion s based solel u on the facts 
presente in your correspon emce. 

Dear Mr. Murphy: 

As you are aware, your letter of August 25 addressed 
to the Attorney General has been forwarded to the Committee 
on Public Access to Records, which is responsible for 
advising with respect to the Freedom of Information Law. 

According to your letter: 

11 [T]he Mineola Fire Department, a duly 
organized Village Fire Company, has 
recently found it necessary to disci
pline one of its volunteer firemen. 
A disciplinary proceeding was had, 
after which it was determined that 
the fireman involved would be 9uspended 
for a period of six months. During the 
disciplinary proceeding, stenographic 
minutes of the record were taken. 
The time within which the disciplined 
fireman has to commence an Article 78 
Proceeding has expired". 

Your question is whether the Freedom of Information 
Law precludes making public the "transcript'of testimony 
taken at the disciplinary proceeding". 

In my view, the Village is not precluded from,dis
closing the transcript in question. However, I would like 
to offer the following comments and observations regarding 
your inquiry. 
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First, assuming that the Village Fire Company is an 
entity of Village government, I believe that it would 
constitute an "agency" as defined by §86(3) of the Freedom 
of Information Law and, therefore, would be subject to the 
Law. In brief, "agency" is defined to mean entities of 
state and local government and their components. 

In a related area, questions often arise regarding 
the status of volunteer fire companies, which may be not
for-profit corporations that perform their duties by means 
of a contractual agreement with one or more municipalities. 
Despite their status as not-for-profit corporations, the 
Court of Appeals in Westchester Rockland News a ers v. 
Kimball [50 NY 2d 575 980) , found that vo unteer fire 
companies are "agencies" subject to the provisions of the 
Freedom of Information Law. Therefore, whether the fire 
company is an entity of village government or a volunteer 
fire company, it would in my opinion be an agency subject 
to rights of access granted by the Freedom of Information 
Law. · 

Second, the Freedom of Information Law is based upon 
a presumption of access. Stated differently, all records 
of an agency are available, except those records or portions 
thereof that fall within one or more grounds for denial 
listed in §87 (2) (a) throu';fh- l(h) of the Law. 

Third, the Freedom of Information Law is permissive. 
Although the introductory language in §87(2) indicates that 
an agency may withhold records or portions thereof falling 
within one or more of the grounds for denial, there is 
nothing in the Law that requires an agency to withhold 
records, even if one or more grounds for .denial could 
appropriately be cited. From my perspective, the only 
instance in which an agency would be required to withhold 

· records would i.nvolve direction given in a statute which 
specifically precludes disclosure. In such instances, 
records would be considered exempted. from disclosure b~, 
statute and would fall within §87(2)(a) of the Law. 

Fourth, even though the transcript in question may 
in my view be disclosed, it is possible that one or more 
grounds for denial might be applicable. For instance, 
§87(2) (g) states that an agency may withhold records or 
portions thereof the disclosure of which would result in 
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"an unwarranted invasion of personal privacy". In this 
regard, the transcript might identify witnesses, for 
instance, and- it is possible that disclosure of their 
identities would result in an unwarranted invasion of 
personal privacy. 

Similarly, the transcript itself might be considered 
"intra-agency" material. Here I direct your attention to 
§87(2) (g), which states .that an agency may withhold records 
that: 

" ••. are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations1 
or data; 

ii. instructions ~o staff that affect 
the public; or 

iii. final agency policy or determina
tions ••• " 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of sta~{stical or factual information, 
instructions to staff that ·affect the public, or final 
agency policies or determinations (i.e., the determination 
made with respect to the subject of the proceeding), must 
be made available. Conversely, to the extent that inter
agency or intra-agency materials consist of advice, 
recommendation, suggestion and the like, such records may 
be withheld. 

. In sum, while I do not believe that there is any 
provision of law·that would preclude the Village from 
disclosing the transcript, it might be worthwhile to 
.review its contents to determine the effects of disclosure, 
particularly in view of the privacy of those who may have 
been involved in the proceeding other than the subject of 
the proceeding . 

':.,.:::,:.r~.·,,···:•,;•.·•· :.:.<,;I 
}~ 

' 

~ 
f 
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I hof>e that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: George Braden 

Sincerely, 

f..tttD,(-
Robert J. Freeman 
Executive Director 
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Mr. Kenneth Ray Banks 
~1319239 
Box 16 S-2-20 
Louclady, TX 75851 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Banks: 

I have received your letter of October 28; 1981. 
You have requested information regarding the means by 
which you may gain access to your arrest records. 

Based upon your letter, it is assumed that records 
in which you are interested are criminal history records 
that essentially consist of a summary of arrests and con
victions. If my assumptio1r: is accurate, the records would 
be available to you from the New York State Division of 
Criminal Justice Services. 

In order to direct a request to the Division, you 
should write to: 

The Division of Criminal Justice Services 
Identification Services 
Executive Park Towers 
Stuyvesant Plaza 
Albany, New York 12203 

I am sure that the Division will respond promptly 
and inform you of whatever information it needs to process 
your request. 
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I hop~ that I have been of some assistanqe. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 
,, 

~\{~t--1, ~v-----
Robert J. Freeman 
Executive Director 
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Ms. Diane A. Goodman, counsel 
The New York State Lottery 
Swan Street Building 
Empire State Plaza 
Albany, New York 12223 

The ensuin advisor inion is based solel u on the nacts 
presented in your corresppn ence. 

Dear Ms. Goodman: 

I have received your letiter of October 30 .in which 
you responded to my correspondence of October .27. 

Since you requested my response with respect to 
two points set forth in your letter, I would like to 
offer the following comments. 

You expressed surpris"e~regarding my reference to 
§87(2) (g} (ii) concerning ".1nstructions to staff that affect 
the public ..• ", and §87 (2) (g) (iii) pertainin!lj to ''final 
agency policy or determinations ••• 11 In view Of your 
comment, it may be worthwhile 'to review key provisions 
of the Freedom of Information Law. 

First, it is emphasized that §86(4) of the Law 
defines "record" broadly to.include: 

" ••. any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, I reports, statements, 
examinations, memoranda, opinions, 
folders, files, books, manuals, pam
phlets, forms, papers, designs, draw
ings, maps, photos, letters, micro
films, computer tapes or discs, rules, 
regulations or codes" • 
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As such, all records in possession of an agency are subject 
to rights of 1access granted by the Law. · 

Second, the Law is based upon a presumption of 
access and states in §87(2) that all records.of an agency, 
such as the Division of the Lottery, are avaJ_lable,· except 
to the extent that.records or portions thereof.fall .within 
one or more grounds for denial appearing in paragraphs (a) 
through (h) of the citeq provision. · · 

Third, the introductory language of §87(2). rsfersto 
the capacity to withhold "records· or portions thereof 1• that 
fall within one or more of the grounds for denial •. There
fore, I believe that the Legislature envisioned situations 
in which a single record might be both accessible and 
deniable in part. The quoted language also indicates· 
that requested records must be reviewed in their entirety 
to determine which portions, i[f any, may justifiably be 
withheld. i 

I 

Fourth, as.noted in ouri previous .correspondence, 
§87(2) (g} states that an agency may withhold records that: 

" ••. are inter-agency or intra-agency 
materials which are not: 

i. statisticak 6r factual tabulations 
or data; ·· 

I 

ii. instructions t,o staff that affect 
t.he public; or 1 

iii. final agency poliqy or determina,.. 
tions .•• 11 

· 

It is noted that the language quoted above cortUi..ns what 
in effect is a double negative. While inter--agency or 
intra-agency materials may be withheld, portiorus of such 

.. materials consisting of statistical or factual i:n:formatiofi, 
instructions to staff that affect the public, or final 
agency policies or determinations must be made available. 
Subsequent to our initial conversation,! was concerned 
that I had not clearly indicated to you the requirement 
under the Law that records or portions theraof 'tefleotive 
of instructions to staff that affect the public or final 
agency determinations must also be made available .. i'n 
short, the point is that an "internal" memoranda is no.t 
necessarily deniable; on the contrary, .its contents 
determine rights of access. 
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Last~y, I believe that we agree that§87(2) (b), which 
deals with unwarranted invasions of personal privacy, is 
not an appropriate basis for denia+ in this particular 
situation .. However, in my opinion, my comments regarding 
the use of the inter, intra-agency basis for denial would 
also be relevant to Mr. Brodrick's request ,for any post
award correspondence. Given the expansive nature of his 
request, it is possible that several categories for denial 
could be applicable. Consequently, if any of the post
award correspondence requested falls within §87(2) (g) as 
"internal memoranda", it may be withheld, except to the 
extent that it consists of the three types of available 
information described in §87(2) (g) (i), (ii) and (iii). 

I hope these comments are responsive to your letter. 
Thank you for your prompt attention to this matter. 

BY: 

PPB:RJF:ss 

cc: Richard G. Brodrick 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

Pamela Petrie Baldasaro 
Assistant .to the B:>tecutive 

Director 
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Richard T. Bruno 
Law Clerk 
Davoli & McMahon, P.C. 
Attorneys and Counselors 

162 WASHINGTON AVENUE, ALBANY, NEW YOIIK 12~31 
(518) 474-2618, 2791 

November 9, 1981 

500 South Salina Street, Suite 816 
Syracuse, New York 13202 

The ensuing advisory opinion is based solely Upon the facts 
presented in your correspondence. 

Dear Mr. Bruno: 

As you are aware, I have received your letter of 
October 28 in which you requested an advisory opinion 
under the Freedom of Information Law. 

According to your letter,. your office represents 
the Onondaga County Industrial Development Agency (the 
"IDA"). In this regard, th~ 'Afmani Plumbing & Heating 
Company has applied to the IDA1 in order to engage in a 
financing agreement. To accomplish the financing, the 
IDA will apparently have the right to inspect certain 
financial records of the Company. You have indicated, 
however, that the IDA "does nor have these records in 
its possession, nor is the Company required to turn over 
these records to the Agency". Further, you wrote that 
the IDA "does not contemplate taking possession of those 
records". 

Based upon our previous_telephone conversations, it 
ls your understanding that unless the records "are actually 
taken into possession~' by the IDA, they will hot be sub
ject to rights of access granted by the Freedom of 
Information Law. Moreover, it is also your understanding 
that, while the IDA may have tpe right to inspect the · 
company's records, that factor would not constitute 
possession of the records by the IDA for the purpose of 
making them available to the public. ·1 
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I believe that your understanding of the statute is 
correct, anu I would like to offer the following comments 
in this regard. 

First, as we discussed, an industrial development 
agency is an "agency" as defined by §86(3} of the Freedom 
of Information Law, for, under the provisions of §856 of 
the General Municipal Law, an industrial development 
agency is a "corporate governmental agency, constituting 
a public benefit corporation''. As such, an industrial 
development agency and its records are clearly subject 
to the Freedom of Information Law. 

Second, in brief, §87(2) of the Law states that all 
records of an agency are available, except to the extent 
that records or portions thereof fall within one or more 
grounds for denial. In•this regard, the term "record" 
is defined broadly to mean: 

" ••• any information kept, held, filed, 
produced or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever including, 
but not limited to, reports, statements, 
examinations, memoranda, opinions, 
folders, files, books, manuals, pam
phlets, forms, ~apers, designs, 
drawings, maps ,.-photos, letters, 
microfilms, comput~r tapes or discs, 
rules, regulationslor codes". [see §86(4)]. 

Although the definition quoted above is broad, it is appli
cable only to information "kept, held, filed produced 
or reproduced by, with or for an agency •. ~" 

Based upon the facts described in your letter, the 
records in possession of the company are prepared by the 
company and couid not be characterized as records produced 
by, with or for the IDA. Similarly, as you indicated, 

· the records in question never have been and are not 
apparently intended to come ipto tJ1e possession of the 
IDA. Consequently, it is my piew that the records that 
are the subject of your inquiFY fall outside the scope . 
of rights of access granted by the Freedom of Information 
Law. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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November 9, 1,a1 

Mr. Anthony Destefano 
Fairchild News Service 
7 East 12 Street 
New York, New York 10003 

The ensuin advisor o inion is based solel u on the facts 
presente in your corresp<.>n ence. 

Dear Mr. Destefano: 

I have received your letter of November 2 in which 
you requested an advisory opinion under the Freedom of 
Information Law. 

Your inquiry concerns a denial of access by the New 
York City Police Department with respect to your request 
for a copy of a transcript pt a tape recording used in con
junction with a departmental disciplinary trial.. Both 
your letter and the denial by the Police Department indi
cate that the record in question is deniable on the ground 
that it constitutes: 

" .... inter-agency or intra-agency 
materials which are not: 

(i) statistical or factual tabu
latio~s or data; 

(ii) instructions to staff that 
affect the public or 

(iii) final agency policy or de
terminations ••• " 

In terms of background, you wrote that the tape 
recording in que.stion was made by a civilian and lat.er 
turned over to the Police Department. In addition, you 
stated that the transcript was revealed to the subject 
of the trial, identified at the administrative trial as 
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an exhibit, and that portions were read into the record. 
As a result of the departmental trial, the subject of 
the trial was dismissed from the Police Department. 

I would like to offer the following comments and 
observations with respect to your inquiry and the basis 
for denial offered by the Police Departmentls records 
access officer. 

First, as you are aware, the Freedom of Informa
tion Law is based upon a presumption of access. Stated 
differently, all records of an agency, such as the Police 
Department, are available, except to the extent that re
cords or portions thereof fall within one or more grounds 
for denial appearing in §87 (2), (a) through (h). 

Second, I do not believe that the tape recording in 
question could be characterized as inter-agency or intra
agency material. Therefore, I do not feel that the basis 
for denial cited by the records access officer was appro
priate. In this regard, the term "agency" is defined by 
§86(3) of the Law to mean: 

" •.. any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental en~i~y performing a govern
mental or proprietary function for the 
state or any one or more municipalities 
thereof, except the judiciary or the 
state legislature. 

In view of the definition quoted above, inter-agency 
materials would constitute those communications trans
mitted between or among officials of two dr more agencies. 
Intra-agency materials would consist of those communica
tions between or among officials of a single agency. 
Under the circumstances, the tape recording could not in 
my view be characterized as either inter-agency or intra-

·agency materials, for it was produced by a "civilian", 
who is not an employee or official of an agency. Conse
quently, it is difficult to envision how the document in 
question could be denied on the basis of §87(2) (g). 
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I would like to point out that a recent Appellate 
Court decisiion found that materials submitted by a third 
party consultant pursuant to a contract with a munici
pality were found to be intra-agency materials [see Sea 
Crest Construction Corp. v. Stubing, 442 NYS 2d 130,-

AD 2d (1981)]. Even if the principle stated in 
Sea Crest 'i'e!accurate, it does not appear that it would be 
applicable in this instance, for the civilian was not under 
any contractual obligation or relationship with the Police 
Department. 

Further, the transcript of the tape recording may 
have been prepared by the Police Department. As such, 
it might be argued that the transcript constitutes "intra
agency" material. However, from my perspective, the char
acter of record remains unchanged; it continues to be 
reflective of a conversation ibetween an employee of the 
Department and a civilian. 

. There are other grounds for denial that might, 
however, be relevant. One s1;1ch ground for denial is 
§87 (2) Ce), which states that 1 certain records compiled 
for law enforcement purposes·may be withheld. Neverthe
less, since the tape recording was prepared by a civilian, 
it is questionable whether it was prepared for law enforce
ment purposes. Moreover, even if it could be argued that 
the tape record was prepar~d.for law enforcement purposes, 
since the trial has been terminated and a final determin
ation has been rendered, it does not appear that the 
harmful effects.of disclosure described in subparagraphs 
(i) through (iv) of §87(2) (e) would arise. 

The only other relevant ground for denial would 
appear to be §87(2) (b). That provision states that an 
agency may withhold records or portions thereof the dis
closure of which would constitute 1lan unwarranted inva
sion of personal privacy". It •is possible that the tape 
recording identifies persons other.than the ~ivilian and 

.the. police officer whose conversation was recorded. To 
the extent that other persons are named and disclosure of 
their-identities would result in an unwarranted invasion 
of personal privacyr such portions of the tape recording 
or the transcript might justifiably be deleted to protect 
against an unwarranted invasion of personal privacy. 
However, since much about the administrative trial has 
been disclosed, it would appear that considerations.pf 
privacy might be minimal. 
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In sum, I do not believe that the basis for denial 
offered by the Department's records access officer was 
appropriate. 1Moreover, the extent to which any remaining 
grounds for denial could justifiably be cited is in my 
view questionable. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free' to contact me. 

RJF:jm 

cc: Mimi Gertz 
Rosemary Carroll 

Sincerely, 

~·1.f~ 
Robert J. Freeman 
Executive Director 
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.November 9, 1981 

The ensuin;1 advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Arrington: 

I have received your letter of October •t~.7. 
You have requested asSi$tance with respect to your 

inability to obtain records under the Freedom of Informa
tion Law from an attorney who had previously represented 
you. Specifically, you have written this attorney to re
quest your records under thz ,Law, and despite repeated 
attempts, you have not received any response. 

I would like to offer the following comments with 
respect to your inquiry. 

The Freedom of Information Law applies to records 
of an "agency". Since the term 11 agency" is defined, in 
brief, to mean units of state and loca,1 government, the 
Law does not include within its scope records which are 
h~ld by or in th~ possession of private attorneys. 

It may be worthwhile for you to contact the bar 
-association or judicial district grievance committee in 
which the attorney is located in order to determine if 
they might assist you in obtaining the records in which 
you are interested. 
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I regret that I cannot be of greater assistance. 

RJ'.F:PPB:jm 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

C]w(]~ 
BY Pamela Petri.e Baldasaro 

Assistant to the Executive 
Director 

t:_ I 
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The ensuin<J advisory opinion is based solel y upon the f acts 
presented in your correspondence. 

Dear Mr . Fagan : 

I have received your letter of November 4 in which 
you described the procedure o f a board of education dur i ng 
a ~o- call ~d "work session". 

According to your lette1, at the "work sessions", 
the Board of Education and var ~ous administrators prohibit 
those in attendance from speaking or raising questions. 
Further, you wrote that as the sessions progress : 

" ..• the school s~p~rintendent distri
butes papers , charts and other written 
information on the agenda items a s 
they come up for discussion . The 
Board members t hen si l ently read the 
subject mat t e r and in due time the 
board President will usually as~ , 
'Is there any question on this'? If 
there is no question , they will usually 
vote. If there is a question it is 
sometimes, 'I would like to change a 
word in a paragraph on page four'. 
Someti mes there is a question which 
leads to a dialouge [sic] and on 
these occasions the public has some 
idea o f what the discussion is about". 

Consequently, you have indicated that there is often "not 
enough oral response by the board f or t he public to f ully 
understand what is being discussed or voted upon" . You 
also mentioned a specific problem that arises during 

I 
I 
' 

. i 
r 
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In view of thJ! breadth of the definition of "record", it is 
clear that virtually all materials used by the Board of 
Education at its work sessions are s,ubject to rights of 
access granted by the Freedom of Information Law. 

Third, to become more fully apprised of the substance 
of the discussions that transpire at the work sessions, it 
is suggested that you submit a request in advance of the 
work sessions to the dis.trict's records access officer. 
Perhaps a request would involve any materials distributed 
or intended to be reviewed by members of the Board of 
Education at its upcoming meeting or work session. While 
it is possible that not all of the materials would be 
available under the Law, the agency would in my view be 
required to review the records in question to determine 
the extent, if any, to which they could justifiably be 
withheld. . 

Fourth, based upon your description of the materials, 
ibappears that many would likely be available. 

Perhaps the most relevant ground for denial under 
the circumstances that you described would be §87(2)(g). 
Due to the structure of that ground for denial, it might 
also be cited as a basis for disclosure. Section 87(2) (g) 
states that an agency may withhold records that: 

r.. ( 
11 

••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that,affect 
the public; or 

iii. final agency policy or determina
tions". 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency or 
intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual information, 
instructions to staff that affect the public, or final 
agency policies or determinations musb be made available • ..• 

I 
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discussions pf a proposed budget. According to your 
letter, references are made to page and account numbers 
and the Board has "ruled that'the qudget is not available 
to the public until after the year it pertains to is 
closed" (emphasis yours). 

You have asked for advice regarding the situation 
described, for you believe that "the spirit of the Open 
Meetings Law is being skirted". 

I would like to offer t.he following observations and 
comments regarding your inquiry. 

First, as you are aware, the Open Meetings Law 
permits the public to attend and listen to the deliberations 
of a public body, except.when an executive session may 
appropriately be convened. It is emphasized that th.e 
Open Meetings Law is silent with respect to public parti
cipation at meetings. Consequently, the Committee has 
consistently advised that a public body may, but need not, 
permit public participation at meetings. It has als.o been 
advised that if a public body chooses to permit public 
participation, it should do so based upon reasonable rules 
that treat all members of the public equally. 

Second, there may be_a imethod by which you may learn 
more about the records beifl.g discussed at a meeting. In 
this regard, I direct your•' attention to the Freedom of 
Information Law. 

The Freedom of Information Law is based upon a 
presumption of access. Stated differently, all records of 
an agency, such as a school district, are available, except 
to the extent that records or portions of-records fall 
within one or more grounds for denial appearing in §87 
l2) (a) through (h)~ 

I would also like to point out that th.e term ''record'' 
is defined in §86(4) to include: 

" ••• any information kept, held, filed, 
produced or reproduced by, with or 
for an agency or the state legislature, 
in any physical form whatsoever includ
ing, but not limited to, reports, 
statements, examinations, memoranda, 
opinions, folders, files, booksi man
uals, pamphlets, forms, papers, de
signs, drawings, maps, photos, letters, 
microfilms, computer tapes or discs, 
rules, regulations or codes". 
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Of particular import may be §87(2) (g) (i), which 
grant access 1to "statistical or factual tabulations or 
data" found within inter-agency or intra-agency materials. 
Records prepared by District officials for review by Board 
members would constitute "intra-agency materials". However, 
to the extent that they consist of statistical or factual 
information, they would in my view be available, unless a 
different ground for denial could justifiably be cited. 

It may also be important to point out that a proposed 
budget tm be considered by a school board is in my view 
required to be open to the public. Here, I direct your 
attention to §1716 of the Education Law, entitled "[EJstimated 
expenses for ensuing year". In relevant part, the cited 
provision states that: 

"[I]t shall be.the duty of the board 
of education of each district to 
present at the annual meeting a 
detailed statement in writing of the 
amount of money which will be required 
for the ensuing year for school pur
poses, specifying the several purposes 
and the amount for each. The amount 
for each purpose estimated necessary 
for payments to boards of cooperative 
educational ser'-'1.6es shall be shown in 
full, with no deauction of estimated 
state aid. This section shall not be 
construed to prevent the board from 
presenting such statement at a special 
meeting called for the purpose, nor 
from presenting a supplementary and 
amended statement or estimate at any 
time. Such statement shall be com-· 
pleted at least seven days before the 
annual or special meeting at which it 
is to be presented and copies thereof 
shall be prepared and made available, 
upon request, to taxpayers within the 
district during the period of seven 
days immediately preceding such meet
ing and at such meeting" • 
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In view of tjle language quoted above, a proposed school 
district budget must be prepared and made available to 
taxpayers prior to the meeting during which it is adopted. 
As such, I cannot understand your statement that the Board 
will not make its budget available until it has been 
"closed". Again, the proposed budget is required to be 
prepared and made available prior to its adoption under 
the Education Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Superintendent 

t:. 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Douglas E. Lee 
75-A-1894 

162 WASHINGTON AVENUE. ALBANY, NEW YORK 12231 
(518} 474-2518. 2791 

November 10, 1981 

Greenhaven Correctional Facility 
Stormville, New York 12582 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr. Lee: 

I have received your letter of November 2, to which 
you attached a request directed to the Department of 
Correctional Services. 

You requested a complete copy of the Policies, 
Procedures and Guidelines ~anual developed by the Division 
of Health Services, as well as a so-called "Vaughan" index. 
In addition, you requested that I direct a legal opinion to 
Ms. Barbara Maguire of the ~epartment, explaining to her 
that she "must" provide yorl with a copy of the manual in 
question. 

Upon receipt of your letter, I contacted Ms. Maguire's 
office on your behalf. In this regard, I was informed that 
you made a similar request some months ago, but that it was 
denied due to its breadth and the possibility that some 
aspects of the manual might justifiably be withheld. I 
was also informed that, at the-time of your initial request, 
the manual was in the process of being revised. As a 
consequence, it was felt that transmittal of the materials 
.to you would have been misleading, for certain aspects 
were likely obsolete. 

I have arranged, however, to have an updated index 
to the manual sent to you. By means of the index, you should 
have the capacity to "reasonably describe" those portions 
of the manual in which you are interested. As you are 
aware, §89(3) of the Freedom of Information Law requires 
that an applicant reasonably describe records sought. 
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It is also noted that, although the federal courts 
under the federal Freedom of Information Act have required 
the compilation of a "Vaughanll index which details certain 
aspects of records that may be withheld, no judicial deci
sion of which I am aware has been rendered under the New 
York Freedom of Information Law that requires the compila
tion of a similar index. Nevertheless, I b~lieve that the 
index 1to the manual that is being sent to you will be 
useful and enable you to request particular aspects of 
the manual. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Barbara Maguire 
t. 

Sincerely, 

A~~i;·J.~-
Robert J. Freeman 
Executive Director 
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Mr. James Brocato 
75-C-346 
Box B 
Dannemora, NY 12929 

The ensuin'? advisory opinion is based solely.upon the facts 
presented in.your correspondence. 

Dear Mr. Brocato: 

I have received your letter of October 27. 

You have requested comments in regard to your con
tinuing attempts to obtain records pertainihg to your trial 
and conviction from various law enforcement officials. 
Having reviewed your letter and the enclosures, I would 
like to offer the following:observations. 

First, the Freedom of Information Law is based 
upon a presumption of access. Stated differently, all 
records of an agency, such as a district attorney'· s office 
or a police department, are available, except to the ex
tent that records or portions thereof fall within one or . 
more grounds for denial appearing in §87(2} (a) through (h) 
of the Law. 

Second, tbere may be several grounds for withholding 
that may be relevant to your request. 

For example, §87(2) (e) of the Freedom of Informa
tion Law states that an agency may withhold records or 
portions thereof that: 

"are compiled for law enforcement 
purposes and which, if disclosed, 
would: 

I 
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L, interfere with. law enforcement 
jnvestigations or judicial proceed
ings; 

11. deprive a person o·f a right to 
a fair trial or impartial adjudica
tion; 

11..1. identify a donfidential source 
or disclos-e. confidential information 
relating to a criminal investigation; 
or 

iv. reveal criminal investigative 
techniques or procedures, except 
routine techniques and procedure.s. 1

• 

The provis:ion _ quoted above is based largely upon poten
tially harmful effects of dis.closure, and the extent to 
which it may properly be asserted is unknown to me. 

Additionally, §87 (2) (f) of the Law repre.sents 
another ground for denial that may arise in the context 
of law enforcement investigations~ That provision states 
that an agency may wi.thhold records or portions of records 
where disclosure uwould endanger the life or safety of any 
person .. " 

Since I am not familiar with the contents of the 
records you are seeking, I c6uld not conjecture as to 
the extent to which this exception would be applicable. 
However, since you indicated that you are looking for 
statements believed to have been made by "informants", 
it is likely an agency could·invoke one or more of the 
categories of denial discussed above. 

Third, as Mr. Freeman.indicated in his letter to 
you of Septembe·r 10, Article 240 of the Criminal Procedure 
La.w establishes the times and procedures within which 
criminal discovery vehicles may be employed.. In this re
gard, it is reiterated that it has been held in one court 
that the Freedom of Information Law is not intended to 
permit a de.fendant from circumventing normal discovery 
proced_ure_s_ (see Peoyle v. Billups, Sup. Ct., Queens Cty., 
NYLJ, July 13, 1981. Th.e relevance of th.at decision to 
your re.quest is unknown to me. 
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Fourth, you have made reference to comments from a 
law enforcement official with respect to the cost involved 
in complying with your Freedom of Information Law request. 
Section 87(1) (b) (iii) permits an agency to assess fees for 
photocopying. Although the federal Freedom-,of Information 
Act permits a discretionary waiver of fees for photocopying, 
the New York Freedom of Information Law contains no similar 
provision. 

Lastly, as previously suggested in Mr. Freeman's 
correspondence, you might consider contacting the appro
priate courts to request records you are seeking in accor
dance with §255 of the Judiciary Law if you have not yet 
done so. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

BY: 

PPB :RJF: jm 

Sincerely, 

ROBERT J. FREEMAN 
Executive Directo~ 

Pamela Petrie!Baldasaro 
Assistant to the Executive 

Director 
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November 10, ·19a1 

The ensuin~ advisory opinion is based solely upon the facts 
presented in your correspondence . 

Dear Mr . O ' Connor: 

I have received your letter of November 4. 

According to your letter and the attached corres
pondence with the State Police, you have continually 
attempted to gain access to records p e rtaining to you 
since 1 977. Nevertheless, your attempts have been un
successful . You have requested assistance in gaining 
access to particul ar docume9~s that are apparently i n 
possession of the State PolJce. 

I 

I would like to offer the following comments in 
thi.s regard~ 

First, it is emphasized; that the Committee on Public 
Acces s to Records is responsible for advising with respect 
to the Freedom of Information ~aw . The Committee has no 
authority to enforce the provisions of the Law or compel 
an agency to make records available . 

Second, I am not familiar with the contents of the 
~ecords in which. you are interested. Neve.rtheless, the 
language used as the basis for the denial in a letter 
addressed to you on October 30, 1981, is in my view in
appropriate. That language reiterates provisions of the 
original Freedom of Information Law enacted in 1974. 
Specifically, Assistant Deputy Supe rintendent Stainkamp 
wrote that "the information you request is exempt fro111 
disclosure as it is part of an investigative report com-

I 
f 
l , 
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piled for law enforcement purposes." The original Freedom 
of Information Law enabled an agency to withhold "investi
gatory files compiled for law enforcement purposes" [see 
original Law,· §88(7) (d)]. Consequently, if a record was 
once considered part of an investigatory file, it would 
remain forever deniable under the original Law. 

However, the original statute enacted in 1974 was 
replaced by a new Freedom of Information Law that became 
effective on January 1, ·1978. The existing Freedom of 
Information Law is based upon a presumption of access and 
states that all records of an agency, such as the State 
Police, are available, except to the extent that records 
or portions thereof fall within one or more grounds for 
denial appearing in §87(2) (a) through (h). Further, a 
review of the grounds for denial indicates that they are 
based largely upon potentially' harmful effects of disclo
sure. 

The provision that may be considered to have replaced 
wltat was formerly §88(7) (d) is §87(2) (e). The cited provi
sion states that an agency may withhold records or portions 
thereof that: 

"are compiled for law enforcement 
purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or j,udicial proceed
ings; 

ii. deprive a person of a right to 
a fair trial or impartial adjudica
tion; 

iii. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation; 
or 

iv. reveal criminal investigative 
techniques or procedures, except 
routine techniques and procedures." 

The language quoted above indicates that records comP.iled 
'' for law enforcement purposes may be withheld only to the 

extent that the harmful effects of disclosure described 
in subparagraphs (i) through (iv) of §87(2) {e) would in
deed ari.se. 

I 
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It is also noted that the introductory language in 
§87(2) statas that an agency may withhold "record or por
tions thereof" that fall within one or more of the grounds 
for denial.· As such, it appears that the Legislature 
envisioned situations in which a single record might be 
both available and deniable in part. It also appears 
that an agency in receipt of a request for ·records is re
quired to review the records sought in their entirety to 
determine the extent, if any, to which information found 
within,the records might justifiably be withheld. 

As you may be aware, under §89(4) (a) of the Freedom 
of Information Law, a denial of access may be appealed to 
the head or governing body of an agency, or to the person 
designated to determine appeals by the head or governing 
body. It is suggested that you direct an appeal to the 
Division of State Police.. I believe that the appeals 
officer for the Division is Assistant Deputy Superintendent 
Donald Brandon. 

Lastly, if an agency denies access pursuant to a 
determination rendered on appeal, an applicant may seek 
judicial review of the denial by initiating a proceeding 
under Article 78 of the Civil Practice Law and Rules .. As 
a general rule, the burden of proof in an Article 78 pro
ceeding rests upon the public, which must demonstrate that 
an agency acted unreasonal:µy. However, §89(4) (b) of the 
Freedom of Information Law specifies that in a proceeding 
initiated under that statute, the agency has the burden of 
proving that the records denied in fact fall within one 
or more of the grounds for denial. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:jm 

cc: Donald Brandon 
Francis Stainkamp 

· Sincerely, 

V~Lr~1 r/v_ 
Robert J :')reeman 
Executive Director 
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The ensuing advisory opi nion is based sole·ly upon the fac·ts 
presented in your corresponden·ce. 

Dear Mr. Grossman: 

I have received your letter of November 9. · 

According to your letter, you requested certain 
information under the Freedom of Information Law from the 
Village of Scarsdale. You indicated, however, that the 
information was not provided ip a timely manner and that 
Village officials completed "certain actions" before the 
information was made available to you. You have asked for 
advice regarding the t i me 1imi~s within which an agency i s 
required to respond to a request under the Freedom of 
Information Law. 

I 
I 

In this regard, §89(3) of the Freedom of I nformation 
Law and §1401 . 5 of the Committee ' s regulations provide that 
an agency must respond to a request within five business 
days of the receipt of a request. The response can take 
one of three forms. It can grant access , deny access, and 
if so, the denial should be in writing stating the reasons, 
or the receipt of a request ma·y · be acknowledged in writing 
if more than five days is necessary to review or locate the 
records and determine rights of access . When the receipt 

· of the request is acknowledged within five business days , 
the agency has ten a dditional days to grant or deny access. 
Further, if no response is given within f ive business days 
of receipt of a request or within ten days of the acknow
ledgment of the receipt of a request , the request is 
considered ~constructively" denied [see regulations, 
§ 1401 .7(b)]. . 

i 

I 
t· 
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In my view, a failure to respond within the desig
nated time 1.imits results in a denial of access that may 
be appealed to the head of the agency of whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. Moreover, copies of appeals' and the deter
minations that follow must be sent to the Committee [see 
Freedom of Information Law, §89(4) (a)]. 

In addition, it was held recently that when an 
appeal is made but a determination is not rendered witr-in 
seven business days of the receipt of the appeal as required 
under §89(4) (a) of the Freedom of Information Law, the 
appellant has exhausted.his or her administrative remedies 
and may initiate a challenge to a constructive denial of 
access under Article 78 of the Civil Practice Law and Rules 
[Floyd v. McGuire, 437 NYS 2d 886 (1981)]. 

~ Enclosed for your consideration are copies of the 
Freedom of Information Law, the regulations promulgated 
by the Committee, which govern the procedural aspects of 
the Law, and an explanatory pamphlet that may be useful to 
you. 

I hope that I have been of some assistance. Should 
any further questions aris.e, please feel free to contact 
me. 

RJF:ss 

Enclosures 

cc: Village Board of Trustees 

Sincerely, 

t.{J~_f~ 
Robert J. Freeman 
Executive Director 
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The ensuin~ advisory opinion is based solely upon the facts 
presented in your corresfondence. 

Dear Mr. Schwarz: 

As you are aware, I have received your letter of 
November 3. 

You have requested assistance in relation to a re
quest directed to the Essex County Industrial Development 
Agency (ECIDA). According to your letter and the corres
pondence attached to it, your firm requested records in 
a number of areas on October 2 from ECIDA. Although you 
indicated that, in response to your request dated October 
23, ECIDA's attorney determined to disclose some of the 
materials sought, others were withheld. Specifically, 
you wrote tha. t : 

11 [T]he response claimed that the names 
of the private engineering firms con
tacted by ECIDA were exempt from dis
closure under Section 89(3) of the New 
York Public Officers Law. Three docu
ments were referred to the Committee 
on Public Access to Records. Addi
tional documents were withheld pursuant 
to Section 87.2(a) and (g) of the New 
York Public Officers Law. ECIDA's re
sponse does not describe or identify 
the particular documents being withheld." 



• 
-

Mr. Scott Schwarz 
November 12, 1981 
Page -2-

~
"""":I,.. -- --In this regard, you have contended that §87(2) (a)-of the 

Freedom of Information Law does not "exempt" any of the 
documents that you requested and that upon appeal 

" ••• ECIDA will have to identify the 
specific state or federal statute 
upon which the withholding is based 
and describe or identify each docu
ment being withheld." 

I would like to offer the following comments and 
observations regarding your inquiry. 

First, as I indicated to you by telephone this 
morning, the firm representing ECIDA had transmitted to 
this office three documents that were requested in order 
to obtain a determination relative to rights of access 
to those documents. I immediately contacted the firm 
and explained that the Committee on Public Access to 
Records has only the authority to advise under the Free
dom of Information Law; it has no authority to review 
records th~.t are the subject of a request in order to 
render a determination of a quasi-judicial nature. Con
sequently, I returned the documents to the firm without 
having read them and offered to provide advice in the 
future if it is sought. 

Second, I agree with the response to your request 
to the extent that it is based upon §89(3), which states 
that, as a general rule, an agency is not required to 
create records in response to a request. In this regard, 
if, for example, ECIDA maintains no list of engineering 
firms that it may have contacted with respect to a parti
cular project, there would be no obligation on the part 
of ECIDA to create such a list on behalf of an applicant 
for records. It is noted that the extent to which re
flective of those sought exist is unknown to me. 

Third, with regard to §87(.21(.a), that provision 
states that an agency may withhold records or portions 
thereof that "are specifically exempted from disclosure 
by state or federal statute". Having reviewed appro
priate provisions of the General Municipal Law, there is 
no statute of which I am aware that would specifically 
exempt from disclosure the records in which you are 
interested. If there is a federal statute that supersedes 
the New York Freedom -of Information Law and which prohibits 
disclosure, I am unaware of its existence. 
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Fourth, another basis for withholding offered by 
ECIDA was §87(2) (g). The cited provision states that an 
agency may withhold records that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

111. final agency policy or de
terminations ... " 

It is noted that the language quoted above contains what 
in effect is a double negative. Although inter-agency 
and intra-agency materials may be withheld, portions of 
such materials consisting of statistical or factual infor
mation, instructions to staff that affect the public or 
final agency policy or determinations must be made avail
able. 

Further, the extent to which §87(2) (g) might justi
fiably be cited is in my view questionable. As I view 
the language of §87(2) (g), inter-agency materials would 
consist of those documents transmitted among or between 
two or more agencies as "agency" is defined by §86(3) of 
the Law. Similarly, intra-agency materials would consist 
of those documents transmitted between or among officials 
of a single agency. Consequently, I do not believe that 
materials submitted by third party consultants or persons 
who contract with an agency would fall within the scope 
of §87(2} (g). Nevertheless, I am constrained to point out 
that a recent judicial determination held to the contrary 
and found that communications between a town and a con
sulting firm under contract with the town fell within the 
scope of the exception in question [see Sea Crest Construc
tion Corp. v. Stubing, 442 NYS 2d 130, __ AD 2d __ (1981)]. 

Fifth, with respect to the specificity of a denial, 
the regulations promulgated by the Committee merely indi
cates that the records access officer must 

"(i) Make records available for 
inspection or 

(ii} Deny access to the records in 
whole or in part and explain 
in writing the reasons there-
for ... " [see attached regulations, 
§1401.2(b) (3)]. 
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If records are denied on appeal, the basis for further 
denial must be "fully" explained in writing to the per
son requesting the records. As such, in the event of a 
denial on appeal, the rationale for the denial must in 
my view provide greater specificity than the initial 
denial. Further, the Court of Appeals, the state's 
highest court, has held that the public policy concern
ing disclosure is fixed by the Freedom of Information 
Law. Stated differently, an agency may withhold records 
only to the extent that the records fall within one or 
more of the grounds for denial appearing in §87(2) (a) 
through (h) of the Law [see Doolan v. BOCES, 48 NY 2d 
341 (1979)]. 

As I explained during our telephone conversation 
today, there has not yet been a judicial decision ren
dered under the New York Freedom of Information Law of 
which I am aware that would require the compilation of 
a so-called "Vaughan index". Consequently, the degree 
of specificity that must be provided by an agency deny
ing access to records on appeal is not completely clear 
at this juncture. 

Lastly, there is a recent judicial determination 
in which you may be interested, for it appears to involve 
issues similar to those that may be present in the contro
versy with ECIDA. I have enclosed a copy of that deter
mination for your consideration. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

R.JF: jm 

Enc. 

cc: Barbara Boster. 
Philip Chabot 

Sincerely, 

~iB~ 
Executive Director 

; 
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The ensuing advisory opinion is based solely upon th:~· facts 
presented in your correspondenpe. 

De ar Mr. Cosgrove: 

I have received your let~er of November 6, in which 
you requested an a dvisory opinion under the Freedom bf 
Information Law. 

According to your letter!, at a m~eting of the Town 
Board of the Town of Canaan, you requested to inspect a 
"controversial $18,000 b ill that had been discussed during 
the monthly town board meeting! after a public hearing on 
the budget". In response to ypur request, howeve r, the 
Town Supervisor stated that yd.u would have to "apply under 
FOI to see the bill •.. " 

You have asked whether such a requirement is valid 
or l egal in view of the past practices in which you have 
inspected bills and correspondence after the conclusion 
of Towh Board meetings. You also wrote that members of 
the press and other members of the p ublic have reviewed 
various documentation after meetings. 

I would like to offer the following comments and 
observations regarding your inquiry. · 

First, as I may have explained in the past, the Open 
Meetings Law permits the public to attend and listen to the 
deliberations of a public body. The law is silent with 
respect to public participation. Consequently, it has 
been advised that although a public body may permit 
public participation at open meetings, there is no r~quire
ment that public participation be allowed. It has also 
been advised that if the public is permitted to speak or 
otherwise participate at meetings, that such activities 
should be permitted by means of rules that are reasonable 
and which treat all members of the public in like fashion. 
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I 

Second, in a technical $ense, an agency, such as the 
Town of Canaan, is not requir~d to respond to requests 
made under the Freedom of Information Law, unless such 
requests are made in accordance with the Law and applicable 
regulations. 

For instance, under the regulations promulgated by 
the Committee, which govern the procedural aspects of the 
Law, a request for records is generally directed to the 
agency's designated records access officer (see attached 
regulations, §1401.2). In addition, §1401.4(a) of the 
regulations states that: 

"[E]ach agency shall accept requests 
for public access to records and pro
duce records during all hours they 
are regularly 6pen for business". 

Further, an agency is not required to respond to a request 
immediately. Under both §89(3) of the Law and 1401.5(d) 
of the regulations, an agency is required to respond to a 
request within five business days of its receipt. 

I 

In short, although the bill may have been the subject 
of discussion at an open meeting, a failure to permit 
inspection of the bill following the meeting would not in 
my view constitute a viola·tiop of the Freedom of Information 
Law. 

Nevertheless, I believe that consideration should be 
given to the rules, policies and perhaps past practices 
of the Town. If it has been established by means of policy 
or practice that the public has the capacity to inspect 
accessible records during or following meetings, and if 
other members of the public w~re permitted to inspect 
~ecords at the meeting, it is, questionable whether a 
denial with respect to your r~quest was appropriate. 
Stated differently, if there ~s a rule or policy that has 
been established by the Town Board that permits members 
of the public and the media to inspect accessible records 
during or after Town Board meetings, I believe that the 
rule should be carried out in a reasonable fashion and that 
all members of the public should be treated equally. If 
such a policy is in effect, a failure to permit you to 
inspect the bill in question might not have constituted 
a violation of the Freedom of Information Law, but rather 
the policy established by the Town. 
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I ho9e that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosure 

Sincerely, 

Ra sf/'.>__ 
Robert J. Freeman 
Executive Director 

cc: Richard C. Klingler, Supervisor 
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1 
November 13,_,1981 

The ensuing advisory opinion is based solely upon the facta 
presented in your correspondence. 

Dear Mr. Hazel: 

I have received your letter of November 18 in which 
you requested from this office copies of your "rap sheet11 

and indictment. 

Please be advised that the Committee on Public 
Access to Records is responsible for advising with respect 
to the Freedom of Information Law. It does not have pos
session of records generally, siuch as those in which you 
are interested, nor does it have the authority to require 
an agency to make records available. 

Nevertheless, I would like to offer the following 
comments. 

First, with respect to your "rap sheet", or criminal 
history record, I direct you to §5.22 of the regulations 
promulgated by th~ Department of correctional Services. 
The cited provision states that the "DCJS report", wlii.ich i i:s 
the rap sheet, shall be made available to inmates. In 
brder to obtain a copy of your rap sheet, you should direct 
your request to the superintendent of the facility in which 
you are housed. In the event that you are denied access 
to the rap sheet, you may appeal the denial to the Counsel 
to the Department of Correctional Services, Building 12, 
State Office Building Campus, Albany, NY 12226. 

7 
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With respect to the indictment, if the Department 
does not have possession of the indictment, it is suggested 
that you sub~it a request to the clerk of the court in 
which the indictment was handed down. Although the Freedom 
of Information Law does not apply to the courts or court 
records, I believe that an indictment is likely available 
under the provisions of §255 of the Judiciary Law. In 
directing your request to the clerk, it is suggested that 
you provide as much detail as possible, including indictment, 
docket or index numbers·, dates and similar information that 
will enable the clerk to locate the records sought. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

/~\ /; t' 
/

i 1.i lj '\, .. , ,, J , 1•,•,,:..1 l/ ___ , _______ , 
, 'l, 1, ) (,. 

Jobert J. Freeman 
Executive Director 
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Mr. Leon West 
81-D-88· 
Great Meadow Correctional Facility 
Box 51 
Comstock, NY 12821-0051 

The ensuing advisory opinion is based solely upon the facts 
presented in your correspondence. 

Dear Mr'\ West: 

I. have received your letter of November 10. 

You have requested materials regarding the Freedom 
of Information Law, In addition, you have asked under what 
section you may gain access to records of county agencies, 
such as offices of dis:trict attorneys. 

First, enclosed for your consideration are copies 
of the Freedom of Information Law, regulations promulgated 
by the Committee that govern its procedural implementationf 
and an explanatory pamphlet that may be particularly useful 
to you, for it contains sample letters of request and appeal. 

Se.cond, §86(3} of the Law defines "agency" broadly 
to include: 

" ••• any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, offi.ce or other 
governmental entity performing a govern
mental or proprietary function for the 
state or any one or more municipalities 
thereof, except the judiciary or the 
state legislature." 

In view of the definition of "agency", counties, including 
the offices that comprise county government, constitute 
agencies subject to the Freedom of Information Law. 
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Third, the focal point of the Law is §87(2), which 
indicates that the Law is based upon a presumption of access. 
Stated differently, all records of an agency, such as a 
county and its component agencies, are available, except 
to the extent that records or portions thereof fall within 
one or more grounds for denial appearing in §87(2} (a} through 
(h). 

Fourth, under the regulations promulgated by the Com
mittee, the head or governing body of each agency, such as 
a county, is required to designate one or more records 
access officers. As such, it is suggested that you direct 
a request to the "record access officer" of the county 
that maintains possession of the records in which you are 
interested. It is also suggested that you indicated on the 
outside of the envelope that the contents include a "Freedom 
of Information Request". 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

~~p,__ 
Robert J~ Freeman 
Executive Director 
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The ens ui nq advisory opinion i s bas ed sol e l y upon t he fac t s 
present ed 1n your correspondence . 

Dear Mr. Cogar: 

I have rece ived your 1:etter of Novembe r 9 a s Ne l l as 
tne corre s ponde nce att ached ~o it . You have r a i sed ques
tions r e garding both the Free!dom of Information an.d Open 
Meetings Laws . 

I.t i.s noted at the outset t hat t he facts as sta·ted 
in your l etter and the correspondence are not ent irel y clear . 
Neverthel e.ss., I will attempt t o be responsi ve to each o f 
the areas of your inquiry . 

Your f irst point concer ns the pr ocedure for entry 
int o an executive sess ion. 1n t his regard , r would l i ke 
to of f e r t he following comments . 

! 
Firs t, the corner s t one o f the Open Meetings Law, 

the definition of "meeting" [see. §97(1 ) ) has been i nter
pre t ed broadly by the cour ts . In brief , it has been held 
that any convening o f a quorum o f a public body f or t he 
purpose of qis cussing pub]ic busi ne ss constitutes a "meet
ing" s ub j ect t o the Open Meetings Law , whe t her or not 
t here is an int ent to take action and regardl e s s ·of the 
manner in which a gathering may be characterized [see 
Orange County Publ ications v . Counci l of t he City of New
burgh , 60 AD 2d 40 9 , aff'd 45 NY 2d 947 (19D8) ]. 

I 
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Second, the term "executive session" is defined in 
§97(3) of the Law to mean -a portion of an open meeting 
during which the public may be excluded. Further, §100 
(1) of the Law prescribes the procedure that must be fol
lowed by a public body before it may enter into an execu7 
tive session. Specifically, the cited provision states 
in relevant part that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appropri
ate public moneys •.• " 

In view of the foregoing, it is clear that an executive 
session is not separate and distinct from an open meeting, 
but rather is a portion of an open meeting. Moreover, 
three steps must be accomplished before a public body may 
enter into an executive session. They include a motion 
to go into an executive session made during an open meeting, 
a statement in the motion that identifies in general terms 
the subject or subjects to be considered during an executive 
session, and passage of the motion to go into an executive 
session by a majority of the total membership of a public 
body. 

It is also noted that a public body may not enter 
into an executive session to discuss the subject of its 
choice. Section 100(1) (a) through (h) specifies and limits 
the areas of discussion that may appropriately be con
sidred during an executive session. Your correspondence 
does not indicate whether or not the procedure described 
in the prec~.ding paragraphs was followed. However, the 
description of the procedure may be useful to you as a 
member of the public, as well as persons who serve on pub-
lic bodies. · 

The second area of inquiry pertains ~o a request 
that you made under the Freedom of Information Law regard
ing records of a "so-called executive session". 
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In response to your request, William Kellerhals, 
the Clerk-Treasurer and records access officer of the 
Village of Port Leyden, indicated that no minutes were 
taken during the executive session and that no action 
was taken by the Board "either during or after theses
sion." 

Here I direct your attention to §101(2) of the 
Open Meetings Law concerning minutes of executive ses
sions. The cited provision states that: 

"[M]inutes shall be taken at execu-
tive sessions of any action that is 
taken by formal vote which shall con-
sist of a record or summary of the 
final determination of such action, 
and the date and vote thereon; pro-
vided, however, that such summary 
need not include any matter which is 
not required to be made public by 
the freedom of information law as 
added by article six of this chapter .. " 

In my view, the language quoted above indicates that minutes 
of an executive session must be compiled only when act.ion 
is taken during an executive session. Therefore, if no 
action was taken during the executive session to which you 
and Mr. Kellerhals made reference, I do not believe that 
there was any obli.gation to keep minutes. 

Further, in terms of the Freedom of Information Law, 
that statute grants access to existing records. Section 
89(3} of the Law states that, in general, an agency, such 
as a village, is not required to create records in response 
to requests. Consequently, if no records exist, the Free
dom of Information Law would not.be applicable. 

In view of the provisions of both the Freedom of 
Information Law and the Open Meetings Law, it appears that 
minutes of the executive session in question were not re
quired to be kept. As such, I do not believe that there 
was any violation of law with regard to that issue. 

i 

Your third enclosure pertains to an executive ses-
sion during which the "fate of the Village was discussed" 
and in which the discussion pertained to the Village 
Police.. You wrote that notice of the time and place of 
the meeting had not been given prior to that executive 
session. 
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Here I would like to offer two comments. 

First, §99 of the Open Meetings Law requires that 
notice be. given prior to all meetings. Specifically, §99 
(1) concerning meetings scheduled at least a week in ad-. 
vance requires that notice of the time and place of such 
meetings be given to the public by means of posting in one 
or more designated, conspi~uous public rocations and the 
news media (at least two) not less than seventy-two hours 
prior to such meetings. Section 99(2) concerning meetings 
scheduled less· than a week in advance requires that notice 
be given in the same manner as prescribed in subdivision 
(ll "to the extent practicable 11 at a reasonable time prior 
to such me.etings. Therefore, it is in my view clear that 
notice must be given to the public by means of posting and 
to the news media prior to all meetings, whether regularly 
scheduled or otherwise. 

With respect to the subject matter under considera
tion, i.t is unclear whether an executive session was appro
priate.. If, for example, the Village was involved in 
collective bargaining negotiatiions under the Taylor Law 
with members of the Police Department, an executive session 
would have been appropriate under §100(1) (e) of the Open 
Meetings Law. · - ~ 

Another ground for executive session might have been 
relevant. For instance, if th~ budget of the Police Depart
ment wa.s under consideration, or if the possibility of lay
offs was the subject of the discussion, §100(1) (f) of the 
Open Meetings Law may have been the basis for entry into 
an executive session. The cited provision states that a 
public body may go into executive session to discuss: 

1
-
1 
••• the medical, financial, credit or 

employment history of a particular per
son or corporation, or matters leading 
tq the appointment, employment, promo
tion, demotion, discipline, suspension, 
dismissal or removal of a particular 
person or corporation ..• " 

It is emphasized that the language quoted ahove permits 
a public body to enter into an executive session to discuss 
those matters listed only when they deal with a "particular" 
person. As such, a discussion of personnel in general terms 
would not in my view qualify as a basis for entry into an 
executive session. If, however, a particular individual was 
the subject of the discussion, it is possible that an execu
tive. se.ssion may have: been proper. 
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Enclosed for your consideration are copies of both 
the Freedom of Information Law and Open Meetings Law, as 
well as an explanatory pamphlet: on the subject. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

cc: William Kellerhals 
William Hamblin 

Sincerely-, 

o.n -• ,t £.P /1U._---
Rob~J. Freeman 
Executive Director 
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November 17, 1981 

The ensuin~ advisory opinion ls based solely upon the facts 
presented in your correspondence. 

Dear Mr. Truscott: 

I have received your letter of November 11 as well 
as the materials attached to it. Having reviewed the 
materials, I would like to offer the following comments. 

First, in terms of procedure, you initiated the 
process of requesting records long ago. I would like to 
point out that under §89(4) (a) -of the Freedom of Informa
tion Law, a person initially-0enied access to records may 
appeal the denial within thirty days of the denial. As 
such, in your attempts to gain access to the records 
again, it is suggested that an initial request to the 
designated access officer should be repeated. 

'-~ 

Second, questions hav~ been raised concerning the 
existence of records. In th~s regard, I direct your 
attention to §89(3) of the F~eedom of Information Law, 
which states- in part that whejn an agency indicates that 
it does not have possession df records, it shall, upon 
request: 

" •.. certify that it does not have 
possession of such record or th~t 
such record cannot be found after 
diligent search." 
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If necessary, it is suggested that you seek such a certifi
cation from the agency that you believe maintains custody 
of the records in question. 

Third, with respect to the time limits for response 
to requests, §89(3) of the Freedom of Information Law and 
§1401.5 of the Committee's regulations provide that an 
agency must respond to a request within. five business days 
of the receipt of a request. The response can take one 
of three forms. It can grant access, deny access, and if 
so, the denial should be in writing stating the reasons, 
or the receipt of a request may be acknowledged in writing 
if more than five days is necessary to review or locate 
the records and determine rights of access. When the 
receipt of the request is acknowledged within five busi~· 
ness days, the agency has ten additional days to grant or 
deny access. Further, if no response is given within 
five business days of receip~ of a request or within ten 
days of the acknowled,;Jment of the receipt of a request, 
the request is considE,red "constructively" denied [see 
regulations, §1401. 7 (b)]. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that may 
be ,.lappealed to the head of the agency or whomever is des ig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. Moreover, copies of appeals and the deter
minations that follow must be sent to the Committee [see 
Freedomof Information Law, §89(4) (a)]. 

In addition, it was held recently that when an 
appeal is made but a determination is not rendered within 
seven business days of the receipt of the appeal as re
quired under §89(4) (a) of the Freedom of Information Law, 
the appellant has exhausted his ·or her administrative 
remedies and may initiate a challenge to a constructive 
denial of access under Article 78 of the Civil Practice 
Law and Rules [Floyd v. McGuire, 437 NYS 2d 886 (1981)]. 

I hope that I have been of some assistance. Should 
any further question's arise, please feel free to contact me. 

Sincerely, i 

~:r~ 
Robert J.. Fre.eman 
Executive Director 

RJF:jm 

cc : Cyrus Schoonmaker· 
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Novembe.r 17, 1981 

Great Meadow Correctional Facility 
Box 51 
Comstock, New York 12821 

_'.!'he ensuin<; advisory opinion is.based solely upon the facts 
presented in your corresFondence. 

Dear Mr. Bryant: 

I have received your letter of November 12 in which 
you requested copies of materials regarding the Freedom of 
Information Law and its use, as well as information con
cerning the nature of records that may be requested under 
the Law. 

First, as you requested-, enclosed are copies of 
the Freedom of Information Law, regulations promulgated 
by the committee that govern its procedural implementation 
and an explanatory pamphlet that may be particular useful 
to you, for it contains sample letters of request and 
appeal. 

Second, it is emphasized.that the Freedom of Infor
mation Law is an access to records law. Stated differently, 
the Law is not a vehicle by which an individual can re
quest "information" or cross-examine public officials; on 
the contrary, it is a law that is applicable to certain 
existing records. 

Third, the Law is based,upon- a presumption of 
access. All records of an agency are available, except 
to the extent that records or portions thereof fall with
in one or more grounds for denial appearing in §87(2) 
(a) through (h). Further, a review of the eight grounds 
for denial indicates that many are based upon potentially 
harmful effects of disclosure. 

I,_ 
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Mr. Robert B.ryant 
November 17, 1981 
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Fourth, the New York Freedom of Information Law 
applies to virtually every unit of government in the 
state, except the courts and the State Legislature. 

And fifth, in making a request, an attempt should 
be made to "reasonably describe" the records sought [see 
Freedom of Information Law, §89(3)]. If possible, identi~ 
fying information such as names, dates, file designations, 
docket numbers and similar information that will enable 
an agency official to locate records should be provided.· 
In addition, as indicated in the pamphlet and the regu
lations, a request should be directed to an agency•s 
"records access officer". 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

~i.;t 1 ,{:,____ 
Robert J. Freeman 
Executive Director 

L 



ST ATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

Fo \ L_:_f\-o -- ~ :> ) ~ 
.MMITTEE MEMBERS 

Tl:IOMAS H. COLLINS 
MARIO M. CUOMO 
JOHN C. EGAN 

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

•··, WALTER W. GRUNFELD 
C. MARK LAWTON 
MARCELLA MAXWELL 
BASIL A. PATERSON. 
mfll!l6::fll~ 

1 

BARBARA SHACK 
GILBERT P. SMITH, Chairman 
DOUGLAS L. TURNER November 23, 1981 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

• 

Ms. Jane Barton 
Vice President 
r~ontgomery County Lano. and 

Home Owners Association 
Windy Hill Farin 
R.D. 1 - Box 713 
Esperence, NY 12066 

The staff of the committee on Public Access to Records is 
authorized to issue advisory opinions. ':':'he ensuing advisory 
opinion is based solely uron the facts presented in your 
correspondence. 

Dear Ms. Barton: 

I have received your letter of November 18. 

You have requested advice with respect to the time 
limits for submission of an appeal under the Freedom of 
Information Law. Further, you expressed uncertainty with 
respect to whom you should properly address an appeal. 

I would like to offer the following comments in 
response to your inquiry. 

First, §89(4) of the Freedom of Information Law 
states in relevant part that: 

" ••• any person denied access to a record 
may within thirty days appeal in 
writing such denial to the head, chief 
executive or governing body of the 
entity, or the person therefor desig
nated by such head, chief executive, 
or governing body, who shall within 
seven business days of the receipt 
of such appeal fully explain in 
writing to the person requesting 
the record the reasons for further 
denial, or provide access to the 
record sought". 
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Ms. Jane Barton 
November 23, 1981 
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If, as you have indicated, you have not yet appealed the 
denial of the tape recording that you requested, it is 
suggested that you do so in order to comply with the thirty 
day time lim·i tation for appealing a denial. 

Second, since you are uncertain as to whom an appeal 
should be directed, it would be sufficient,·, in my view, 
to address your appeal to the head or governing body of 
the agency, the County. As such, your assumption that you 
would direct an appeal ·to the County Board of Supervisors 
appears to be reasonable. 

Third, you have expressed concern that a conflict 
of interest may arise where a county attorney is the access 
officer and also has other duties, which may include 
advising the Board of Supervisors with respect to the 
Freedom of Information Law. It is noted in this regard 
that §1401.7 of the regulations promulgated by the Com
mittee requires that: 

"The records access officer shall not 
be the appeals officer". 

Therefore, it is my belief, if an individual functions as 
both a records access officer and an appeals access officer 
for an agency, the agency would fail to comply with regu
lations promulgated under the Freedom of Inform~tion Law. 

Lastly, I would also like to point out that in a 
situation in which an appeal was made but a determination 
was not rendered within seven business days of the receipt 
of the appeal as required under §89(4) (a) of the Law, it 
was held the appellant exhausted his administrative reme
dies, that he could then initiate a challenge to a con
structive denial of access under Article 78 of the Civil 
Practice Law and Rules, and that the agency's failure to 
~espond resulted in the court' granting access to the 
records (Floyd v. McGuire, 437 NYS 2d 886 (1981)1. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

BY: 

Sincerely, 

ROBERT J. FREE~.AN 
Executive Director 

GJllthU~~j/JtU/r 
Pamela Petrie Baldasaro 
Assistant to the Executive 

PPB:RJF:ss Director 
cc: Montgomery County Board 

of supervisors 
t"1.;, 1.; -.TYi ~"'"''"'-" ,-,'"',,"n.+.'t,. n-1-+-nr o,::, 
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Jerry Hampton 
81 A 4782 
354 Hunter Street 
Ossining, NY 10562 

The staff of the Committee on Pu. lie Access to Records is 
authorized to issue advisory opi ions. The ensuing advisory 
opinion is based solely upon the facts presented in your 
correspondence. 

De?r Mr. Hampton: 

Your letter of November 20 addressed to the records 
access officer of the Department of State has been for
warded to the Committee on Public Access to Records. The 
Committee is housed in the Department of State and is 
responsible for advising with refpect to the Freedom of 
Information Law. • 

- I 

I would like to offer the following observations 
with regard to your inquiry. 

First, the Committee on Public Access to Records 
does not have possession of records generally, such as 
records pertaining to you, nor does it have the authority 
to require an agency to make records available. 

Second an~ perhaps more important in relation to 
your request, §89(3) of the Freedom of Information Law 
requires that an applicant for records "reasonably describe" 
the records in which he or she is interested. From my 
perspective, when writing to an agency, and particularly 
a large agency as in the case of the Department of State, 
a request for records pertaining to oneself without more 
would not likely "reasonably describe" the records sought. 

In this instance, without additional information 
regarding the nature of the records that you are seeking, 
it would be all but impossible for the various offices in 
the Department of State to locate records pertaining to 
you. 
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Jerry Hampton 
November 23, 1981 
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It i~ suggested that your requests in the future 
should include as much identifying detail as possible in 
order to assist an agency records access officer in locating 
records sought. For instance, you might want to include 
the general area of records in which you are interested, 
as well as dates, file designations, docket numbers and 
similar information. 

I regret that I.cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Ernest A. Arico, Jr. 
The Times Record 
501 Broadway 
Troy, NY 12181 

The staff of the Committee on Public Access to Records is 
authorized to issue advisor The ensuin advisor 
opinion is based solely u;eon presente your 
correspondence. 

Dear Mr. Arico: 

I have received your letter of November 16 in which 
you requested an advisory opinion regarding which meetings 
of public bodies can be attended by members of the public 
and the news media. Your specific question pertains to 
meetings of the Hoosick Falls Volunteer Fire Company, which 
recently held a meeting and, according to your letter, 
barred members of the news mediaj from attending. 

: 

I would like to offer the following observations 
regarding your inquiry. 

First, the Open Meetings Law applies to meetings of 
all public bodies. In this regard, §97(2) of the Law 
defines "public body" to include: 

" •.• any entity, for -which a quorum 
is required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, 
or committee or subcommittee or other 
similar body of such public body". 
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Ernest A. Arico, Jr. 
November 24, 1981 
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It is important to note that the language quoted above 
differs from~the definition of "public body" as it appeared 
in the Open Meetings Law as originally enacted. Under the 
original definition, questions often arose regarding its 
scope and whether the definition was applicable to entities 
other than governing bodies. The original definition made 
reference, for example, to the capacity to ~•transact" 
public business. Many contended that the term "transact" 
involved the capacity to take final action. In order to 
ensure that advisory bodies, including committees and 
subcommittees, for instance, would be subject to the Law, 
the term "transact" was replaced with 11 conduct". Further, 
the end of the definition makes specific reference to 
committees, subcommittees and similar bodies. As such, 
under the amended definition of "public body", which became 
effective on October 1, 1979, I believe that it is clear 
that the Open Meetings Law is applicable not only to governing 
bodies, but also to other bodies, even if such bodies have 
only the authority to advise and no authority to take final 
action. 

With respect to volunteer fire companies, I believe 
that each of the conditions necessary to a finding that 
such companies are public bodies can be met. 

A volunteer fire company is clearly an entity con
sisting of two or more members. I believe that it is 
required to conduct its business by means of a quorum 
under the Not-for-Profit Corporation Law. Further, in my 
view, a volunteer fire company at its meetings conducts 
public business and performs a governmental function. 
Such a function is carried out for a public corporation, 
which is defined to include a municipality, such as a 
town or village, for example. Since each of the conditions 
precedent can be met, I believe that a volunteer fire com
pany is a "public body 11 subject to the Open Meetings Law. 

I would also like to point out that the status of 
volunteer fire companies had long been unclear. Such 
companies are generally not-for-profit corporations that 
perform their duties by means of contractual relationships 
with municipalities. As not-for-profit corporations, it 
was difficult to determine whether or not such bodies 
conducted public business and performed a governmental 
function. Nevertheless, in a case brought under the 
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Freedom of Information Law dealing with the coverage of that 
statute with' .respect to volunteer fire companies, the 
state's highest court, the Court of Appeals, found that a 
volunteer fire company is an nagency" that falls within the 
provisions of the Freedom of Information Law [see Westchester 
Rockland Newspapers v. Kimball, 50 NY 2d 575 (1980)]. In 
its decision, the court clearly indicated that a volunteer 
fire company performs a governmental function and that its 
records are subject to rights of access granted by the 
Freedom of Information Law. 

In view of the decision rendered in Westchester 
Rockland Newspapers v. Kimball, it is in my view clear that 
a volunteer fire company also falls within the definition 
of "public body" and is required to comply with the Open 
Meetings Law. 

You have also asked what possible steps may be 
taken to prevent the public from being barred at future 
m~etings. In this regard, it is suggested that educating 
the members of various public bodies may be the best 
method of informing them of their duties under the Open 
Meetings Law. If that fails, an aggrieved person barred 
from a meeting may initiate a proceeding under Article 78 
of the Civil Practice Law and Rµles. 

In order to assist the volunteer fire company in 
question by explaining .the appropriate provisions of the 
Open Meetings Law, a copy of this advisory opinion will be 
sent to the company. 

With respect to case law rendered under the Open 
Meetings Law, I have enclosed a summary of judicial deter
minations rendered under the Law. In addition, as you 
requested, enclosed is a supply of pamphlets that explain 
both the Freedom of Information and Open Meetings Laws. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

' . /' 1 e){~-;;t {j . t:~t----. 
Robert J. Freeman 
Executive Director 

cc: Hoosick Falls Volunteer Fire Company 
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Paul J. Browne 
Albany Correspondent 
Watertown Daily Times 
Legislative Correspondents 

Assn., Inc. 
State Capitol 
Albany, New York 12224 

The staff of the Committee on Public Access to Records is 
authorized to issue advisor inions. The ensuin staff 
a u on the facts resented 
i 

Dear Mr. Browne: 

I have received your letter of November 17 in which 
you requested an advisory opinion regarding a denial of 
access to records. 

Specifically, you wrote that the Watertown Times 
initially requested records containing the identities of 
persons arrested for speeding in Jefferson County. The 
correspondence attached to your letter indicates that the 
records access officer for the State Police, Col, Francis 
Stainkamp, informed you by telephone that it was the 
policy of the State Police "to deny routine access to the 
identities of persons arrested for speedingrr. Your letter 
to the access officer stated that the policy, according 
to the State Police, was designed to protect the privacy 
of such individuals, for persons arrested for speeding may 
"take umbrance [sic] at seeing their name in the paper". 
The records access officer also wrote that "[E]xisting 
procedures require that any person requesting records must 
specifically identify the record sought and provide all 
details which would assist in its retrieval". It is also 
noted that the State Police apparently indicated that 
arrest records identifying persons arrested "for DWI and 
other offenses deemed more serious" are routinely made 
available. 

In my opinion, records identifying individuals 
arrested for speeding are accessible. 
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It is emphasized at the outset that although the 
original Freedom of Information Law required that an 
applicant seek "identifiable records", that requirement 
was changed. In many instances, if an individual did not 
specifically know the record in which he or she may have 
been interested, it was all but impossible under the original 
statute to identify the record or records sought. As of 
January 1, 1978, however, the new Freedom of Information 
Law has required that an applicant "reasonably describe" 
records sought [see Freedom of Information Law, §99(3)]. 
Therefore, under the current statute, a person requesting 
records need not "identify" the records in which or she 
is interested, but rather may merely "reasonably describe" 
the records sought. 

Perhaps the key deficiency in the Freedom of Infor
mation Law as originally enacted in 1974 was its structure. 
Unless an applicant could conform a request to one or more 
categories of accessible records, that person had no rights. 
The current Freedom of Information Law reversed the pre
sumption of the original Law and now is based upon a pre
sumption of access. Stated differently, §87(2) now provides 
that all records of an agency are available, except to the 
extent that records or portions thereof fall within one or 
more grounds for denial listed in paragraphs (a) through 
(h) of the cited provision. 

In my view, since the Legislature in 1974 determined 
that police blotters and booking records should be available 
to the public, any alterations in the Law that became 
effective in 1978 should not be used as the basis for 
withholding records that had long been considered access
ible. Moreover, I believe that the direction provided by 
the Legislature to the effect that police blotters and 
booking records should be made available represented an 
inference that disclosure of such documents would result 
in a permissible rather than "an unwarranted invasion of 
personal privacy" [see Freedom of Information Law, §87 
(2)(b)]. 

Further, I view the amendments to the Freedom of 
Information Law that became effective in 1978 as an attempt 
to remediate deficiencies that arose under the original 
Law and to broaden rather than restrict rights of access. 
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In terms of the grounds for denial listed in the 
current Law, I do not believe that any could justifiably be 
cited to withhold the records in question. Although it 
might be contended that the records were compiled for law 
enforcement purposes, it is in my opinion unlikely that 
the harmful effects of disclosure described in the provi
sion pertaining to such records would arise. Section 
87(2) (e) of the Law states that an agency may withhold 
records or portions thereof that: 

" .•. are compiled for law enforcement 
purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or judicial proceed
ings; 

11. deprive a person of a right to 
a fair trial or impartial adjudication; 

iii. identify a confidential source or 
disclose confidential information 
relating to a criminal investigation; 
or 

iv. reveal criminal investigative 
techniques or procedures, except 
routine techniques and procedures". 

In the case of speeding tickets, it is difficult to envision 
how disclosure of such records would interfere with an 
investigation, deprive a person of a right to a fair trial 
or impartial adjudication, identify a confidential source 
or disclose criminal investigative techniques or proce
dures other than routine techniques and procedures. If 
my contention is accurate, §87(2) (e) could not be cited as 
a basis for withholding. 

The only other ground for denial that I can envi
sion as being at all applicable is §87(2) (b), which pro
vides that an agency may withhold records or portions 
thereof which if disclosed would result in "an unwarranted 
invasion of personal privacy". As stated previously, in 
view of the legislative history of the Freedom of Informa
tion Law, I do not feel that the cited provision would 
constitute a basis for withholding. Moreover, case law 
and other statutory provisions in my view tend to confirm 
such a contention. 
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For instance, questions have often arisen concerning 
police blotters, for the term "police blotter" is not, to 
the best of my knowledge, specifically defined in any pro
vision of law. On the contrary, it is a phrase that has 
been developed by means of custom and usage. Nevertheless, 
in a determination by the Appellate Division, it was 
found that a police blotter is a log or diary in which any 
event reported by or to a police department is recorded. 
It was also found that a police blotter contains no in
vestigative information but rather is merely a summary of 
events or occurrences. Consequently, it was held that a 
police blotter is available [see Sheehan v. City of 
Binghamton, 59 AD 2d 808, (1977)]. If the information in 
which you are interested is analagous to that generally 
found within a police blotter, I believe that it would be 
available based upon the case law cited above. 

In addition, if the concern of the State Police is 
to protect privacy, it would appear that its policy of 
disclosing the names of persons arrested for more serious 
offenses but not disclosing the names of those arrested for 
speeding is inconsistent. If disclosure of the identities 
of those arrested for serious offenses would not result in 
an unwarranted invasion of personal privacy, it is difficult 
to understand how disclosure of the identities of those 
arrested for less serious offenses would result in such an 
invasion. 

Records other than the tickets themselves but 
nonetheless related to them would in my view be available 
and therefore indicate that the information in which you 
are interested should be accessible under the Freedom of 
Information Law. For instance, if an individual is arrested 
for a traffic violation, I believe that the individual 
arrested generally may have two choices in terms of. 
response. The individual can essentially plead guilty and 
send a check to pay for whatever the fine might be to the 
appropriate agency. In this regard, a record indicating 
the payment of such a fine would in my opinion be access
ible under various provisions of laws [see e.g., §§107, 
2091-a, 2020 and 2021 of the Uniform Justice Court Act]. 

On the other hand, if a fine is not paid by mail, an 
individual may appear in court. In this regard, it has 
long been held that the dockets are accessible under various 
provisions of law, such as §2019-a of the Uniform Justice 
Court Act and §255 of the Judiciary Law. Even prior to 
the passage of the Freedom of Information Law, it was 
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found in Werfel v. Fitzgerald [23 AD 2d 306 (1965)], that 
dockets were available under §255 of the Judiciary Law 
as well as other statutory provisions and common law. 
Section 255 of the Judiciary Law states that: 

"[A] clerk of a court must, upon 
request, and upon payment of, or offer 
to pay, the fees allowed by law, or, 
if no fees are expressly allowed by 
law, fees at the rate allowed to a 
county clerk for a similar service, 
diligently search the files, papers, 
records, and dockets in his office; 
and either make one or more trans
cripts or certificates of change 
therefreom, and certify to the 
correctness thereof, and to the 
search, or certify that a document 
or paper, of which the custody 
legally belongs to him, can not be 
found". 

Since records identifying a person arrested for speeding 
would be available pursuant to statute from sources other 
than the State Police, again, I believe that such statutes 
indicate that disclosure would result in a permissible 
rather than an unwarranted invasion of personal privacy. 
Further, even though the records may be in possession of 
the State Police, I believe that the effects of disclosure 
would be the same as in the case of related records required 
to be disclosed by other sources. Therefore, it is my 
opinion that the records in which you are interested are 
accessible under the Freedom of Information Law and should 
be made available by the State Police. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Col. Francis Staimkamp 
Donald Brandon 
John B. Johnson 

Sincerely, 

~~. f "'l~i...----
Robert J. Freeman 
Executive Director 



' 

* 
STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

~OMMITTEE MEMBERS 
162 WASHINGTON AVENUE. ALBANY. NEW YORK 12231 

(518} 474-2618. 2791 

THOMAS H. cou..tllS 
MARIOM.CUOMO 
JOHNC.ICl,1ljlj 
WALTEI W. GRUNFELD 
C. MARK t.AWTON 
~UAMAXWELL 
~A.PATERSON 

.~---IUV&!DIRK 
... BARBARA $HACK 

GILBERT P. SMITH, Chairman 
DOUGLAS L nJRNER 

EXECUTIVE DIRECTOR 
AOBEA'T J. FREEMAN 

December 1, 1981 

• 

Ms. Mary Lou Bartlett 
Oneida County Clerk 
Office of the County Clerk 
County Office Building 
BOO Park Avenue 
Utica, New York 13501 

The staff of the Committee on Public Access to Records is 
authorized to issue advisory opinions. The ensuing staff 
adviso o inion is based solel u on the facts resented 

Dear Ms. Bartlett: 

I have received your letter of November 13 in which 
you requested an advisory opinion under the Freedom of 
Information Law. 

According to your letter, the Oneida County Comp
troller was asked by the Utica.Observer-Dis:eatch •to ren
der a list of all county employees, their titles, salary 
and home addresses". You wrote that it is your under
standing as records access officer that the County is 
"not allowed to give home addresses". You have asked 
for a confirmation with respect to the issue. 

I would like to offer several comments and obser
vations with respect to your inquiry. 

It is emphasized that the Freedom of Information 
Law is permissive. Stated differently, although the Law 
states that certain records may be withheld based upon 
one or more of the ground& for denial appearing in S87(2) 
(a) through (h), the Law does not require that such re-
cords be withheld. 
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In the case of home addresses, due to a change in 
the Freedom of Information Law, it has generally been 
advised that home addresses need not be disclosed on the 
ground that disclosure would constitute an unwarranted in-

•vasion of personal privacy under S87(2) (b) of the Law. 

When the Freedom of Information Law was originally 
enacted in 1974, there was a requirement that agencies 

· create payroll listings identifying all employees by name, 
address, title and salary [see original Freedom of Infor
mation Law, §88(1}(g)]. The original statute did not 
specify which address, home or business, was required to 
be included within the payroll record. In some instances, 
when home addresses were disclosed, public employees com
plained that they were being solicited or harassed in 
their homes. As a consequenc~, one among a series of 
amendments to the Freedom of Information Law that became 
effective on January l, 1978, involved a specification 
of the address to be included in the payroll record. 

The applicable provision in the current Law, §87 
(3} (b), requires that each agency must maintain: 

"a record setting forth the name, 
public office address, title and 
salary of every officer or employee 
of the agency ••• " 

Based upon the language quoted above, it is in my view 
clear that the provision in the Freedom of Information 
Law concerning payroll information is intended to require 
an agency to include the public office address rather 
than the home address of public employees. 

It is also noted that §87(3) (b) represents one of 
the few instances in the Freedom of Information Law in 
which an agency, such as a county, is required to create 
a record. From my perspective, the payroll record re
quired to be compiled under 587(3) (b) should exist and 
be updated on an ongoing basis. 

In sum, while there is nothing in the Freedom of 
Information Law that would prohibit the county from dis
closing the home addresses of its employees, the Law does 
not in my view require that they be disclosed. Further, 
I believe that the County is required to compile and make 
available the payroll record envisioned by S87(3)(b) of 
the Law to which reference was made earlier. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

ius.~ 
Robert J. Freeman 
Executive Director 
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Mr~ Michael Abrams, Secretary 
Inwood Fire Department 
188 Doughty Boulevard 
Inwood, L.I., New York 11696 

The staff of the Committee on Public Access to Records is 
authorized to issue advisory opinions. The ensuing staff 
advisory opinion is based solely upon the facts presented 
in your correspondence. 

Dear Mr. Abrams: 

I have received your letter of November 8, which 
reached this office on November 19. Please accept my 
apologies for the delay in response. 

According to your letter, as Secretary of the Inwood 
Fire Department, when you sought records, you were requested 
to submit freedom of information forms to the District's 
records access officer. Although you indicated that copies 
of the requests were attached to your letter, those copies 
were not included with your correspondence. Nevertheless, 
you wrote that since the date of your request, you have 
received no reply from the access officer or the Board. 
You also wrote that you were informed that earlier attempts 
to review records of the Board's expenditures were "met 
with total disregard for such reqQests". 

I would like to offer the following observations 
and comments with respect to your request for assistance. 

First, your letter does not indicate whether the 
district in question is a fire district created under the 
Town Law or a volunteer fire company. In either event, it 
is my view that its records would be subject to the provi
sions of the Freedom of Information Law. If it is a fire 
district created under the Town Law, it is a politcal sub
division of the state [see Town Law, §174(6)], and, there
fore, would fall within the definition of "agency" appearing 
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in §86(3) of the Freedom of Information Law. If it is a 
volunteer fire company, it would also fall within the scope 
of the .Freedom of Information Law by virtue of a decision 
rendered by the Cour.t of Appeals, the state's highest court 
[see Wes'tchester Rockland Newspapers v.· Kimball~ 50 NY 2d 
575 (1980)]. In brief, the Court of Appeals found that 
although a volunteer fire company may be a not-for-profit 
'corporation that performs its duties on a contractual basis 
for a municipality, it is nonetheless an "agency"· subject 
to .•the Freedom of Information Law in all respects. 

Second, records reflective of expenditures as well 
as books of account, ledgers and similar records have long 
been available under various provisions of law (i.e., §51 
of the General Municipal Law) and the Freedom of Information 
Law. Specifically, §87(2) (g) (i) of the Freedom of Informa
tion Law requires that statistical or factual information 
found within:, intra-agency materials be made available. 

Third, with respect to the time limits for response 
to requests made under the Law, §89(3) of the Freedom of 
Information Law and §1401.5 of the Committee's regulations 
provide that an agency must respond to a request within five 
business days of the receipt of a request. The response 
can take one of three forms. It can grant access, deny 
access, and if so, the denial should be in writing stating 
the reasons, or the receipt of a request may be acknowledged 
in writing if more than five days is necessary to review 
or locate the records and determine rights of access. When 
the receipt of a request is acknowledged within five business 
days, the agency has ten additional days to grant or deny 
access. Further, if no response is given within five busi
ness days of receipt of a request or within ten days of the 
acknowledgment of the receipt of a request, the request is 
considered "constructively" denied [see regulations, §1401.7 
(b) ] • 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that may be 
appealed to the head of the agency or whomever is designated 
to determine appeals. That person or body has seven business 
days from the receipt of an appeal to render a determination. 
Moreover, copies of appeals and the determinations that 
follow must be sent to the Committee [see Freedom of Infor-
mation Law, §89(4) (a)]. · 
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In addition, it was held recently that when an.ap
peal is made but a determination is not rendered within 
seven business days of the receipt of the appeal as required 
under §89(4) (a) of the Freedom of Information Law, the ap
pellant has exhausted his or her administrative remedies 
and may initiate a challenge to a constructive denial of 

.access under Article 78 of the Civil Practice Law and Rules 
[Floyd v. McGuire, 437 NYS 2d 886 (1981)). 

And. lastly, I would conjecture that you requested 
records initially not as a member of the public under the 
Freedom of Information Law, but rather as an officer of the 
District in an attempt to carry out your official duties. 
If my assumption is accurate, it is in my view questionable 
whether you should be required to follow the procedures that 
must generally be accomplished by members of the public. 
In short, while the public might invoke the Freedom of 
Information Law on the basis of its "right to know," you 
might be requesting records on the basis of a "need to 
know" in order to perform your official duties. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert,J. Freeman 
Executive Director 
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December_2, 1981 

Mr. Bobby Johnson 
#80-A-0492 
Box 149 
Attica, NY 14011 

The staff of the Committee on Public Access to Records is 
authorized to issue advisory opinions. The ensuing staff 
advisory opinion is based solely upon the facts presented 
in your correspondence. 

Dear Mr. Johnson: 

I have received your letter of November 23 in which 
you described a problem and requested an advisory opin~on. 

Specifically, you have requested stenographic trans
cripts from the Appellate Division and Criminal Term in 
Brooklyn. To date, however, you have been unable to gain 
access to the transcripts. Your question is whether the 
use of the Freedom of Information Law may help you in 
gaining access to the transcripts. 

I do not believe that the Freedom of Information 
Law would be applicable to the records in question. 

Section 86(3) of the Law defines "agency" to mean: 

",.• •• any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a govern
mental o~ proprietary function for the 
state or any one or more municipalities 
thereof, except the judiciary or the 
state legislature." 
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Based upon the language quoted above, the "judiciary" is 
excluded from the scope of the Freedom of Information 
Law. Further, the term "judiciary" is defined in §86(1) 
of the Freedom of Information Law to include: 

" .•• the courts of the state, includ
ing any municipal or district court, 
whether or not of record." 

I . 
Based upon the definitions of 11 agency 11 and "judi

ciary" appearing in §86 of the Freedom of Information 
Law, it is in my view clear that court records fall out
side the scope of the Freedom of Information Law. 

Nevertheless, there are various provisions of the 
Judiciary Law and court acts that provide substantial 
rights of access to court records. In order to avail 
yourself of rights provided under those provisions of 
law, it is suggested that you contact a representative 
of Prisoners' Legal Services or a similar organization, 
which may have the capacity to expedite the process of 
gaining access to the transcripts in which you are inter
ested • 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

l.,~J 
' Robert J. Freeman 

Executive Director 

RJF: jm 
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I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:jm 

Sincerely, 

{J,Mtj_fM,-._ 
Robert J: Freeman 
Executive Director 
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Honorable Walter 
65 Court Street 
Room 318 
Buffalo, New York 

December 4, 1981 

J. Floss, Jr. 

14202 

The staff of the Conunittee on Public Access to Records is 
a~thorized to issue advisory opinions. The ensu i ng staff 
advisory ·opinion is based solely upon the facts prese nted 
in your cqrrespondence. · · 

Dear Sen~tor Floss: 

I have received your letter of Novembe r 25 in which 
you requested an advisory opinion under the Fre edom of 
Information Law. 

Once again, your inquiry concerns the unsuccessful 
efforts of Mrs. Benjamin Markey to gain access to records 
regarding an investigation conducted by the Board for ... - ... ··- - cal Conduct concerning the treatment of 

Although I appreciate Mrs. Markey 's concerns , I 
do not believe that the Freedom of Information Law can 
be used as a basis for obtaining the records in wh ich 
she is interested. In fact, the Court of Appeals within 
the past month has rendered a determination indicated 
that the . rec.ords in question are confidential [see Matter 
of John P. v. Whalen, 75 AD 2d 1021; aff'd NY 2d , 
NYLJ, November 24, 1981]. 

Although the Freedom of Information . Law provides 
broad rights of access, one of t he exceptions, §87(2) (a) 
concerning records that are specifically exempted from 
disclosure by statute, would in my view be a9plicable to 
the records in question . In this regard, the Court of 
Appeals in the decision -cited above held in relevant part 
that: 

... 
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11 
••• by paragraph a of subdivision·ll 

of Section 230 the Legislature has 
plainly decreed that reports to the 
Board by physicians or members of the 
public concerning possible miscon
duct '· shall remain confidential and 
shall not be admitted into evidence 
in any administrative or judicial 
proceeding except that the board, 
its staff, or the members of its 
committees may begin investigations 
on the basis of such reports and may 
use them to develop further informa
tion1r by paragraph a of subdivision 
10, has authorized the Board, by a 
Committee, to investigate suspected 
professional misconduct, and required 
it to investigate each complaint 
received 'regardless of the source'; 
and by paragraph l of subdivision 10, 
has authorized the Board or its repre
sentative to 'examine and obtain re
cords of patients in any investigation 
or proceeding,' and provided that 
'[u]nless expressly waived by the 
patient, any information so obtained 
shall be confidential and shall not 
be disclosed except to the extent 
necessary for the proper function of 
the board and the New York State board 
of regents***' and that "Any other 
use or dissemination by any person by 
any means, unless pursuant to a valid 
court order or otherwise provided by 
law, is prohibited' .II 

Based upon the holding of the state's highest court, I 
do not believe that the Freedom of Information Law could 
be cited as'·a vehicle for gaining access to the records 
in question. 

Once again, however, it is suggested that Mrs. 
Markey confer with Dr. Thaddeus Murawsky qJ the Board 
for Professional Medical Conduct. Dr. Hurdwksy can be 
reached at (518) 474-8357. Perhaps after discussing her 
concerns with Dr. Murawsky, Mrs. Markey can gain insight 
into the situation. 

-· .. 
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Mr. James E. Meyers 
76-C-453 
135 State Street 
Auburn, NY 13021 

The staff of the Committee on Public Access to Records is 
authorized to issue advisory opinions. The ensuing staff 
advisory opinion is based solely upon the facts presented 
in your correspondence. 

Dear Mr. Meyers: 

I have received your letter of November 27, in which 
you requested advice regarding access to several types of 
records. 

Your first area of inquiry concerns your ability 
to gain access to records of a mental facility. In this 
regard, as a general rule, patient records maintained by 
state mental facilities in New York are confidential. 
Under current law, even the subject of such records does 
not have a right to gain access to them. The applicable 
provision of law is §33.13 of the Mental Hygiene Law. 
That statute requires confidentiality, except under cir
cumstances that are specified in the Law. One of those 
circumstances would involve obtaining consent from the 
Commissioner of Nental Health." As such, it is suggested 
that you direct a request to the Commissioner of Mental 
Health to the attention of the Office of Counsel and 
that you explain your reasons for wanting to review such 
records. The address to which you should direct your in
quiry is: 

Commissioner of Mental Health 
New York State Office of Mental Health 
Office of Counsel 
44 Holland Avenue 
Albany, New York 12229 
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If it is determined that records can be obtained, photo
copies are generally made available at a cost of twenty
five cents ge,r page. 

You also asked how you may obtain a copy of your 
"family record". I am not sure of the nature of the in
formation that you are seeking. However, I assu:cre that you 
are interested in gaining access to vital records, such as 
records of birth and death. Access to those records is 
not governed by the Freedom of Information Law, but rather 
by provisions of the Public Health Law, which indicate 
that those records may be made available upon a showing 
of a judicial or pro9er purpose. Therefore, when request
ing such records, once again, it is suggested that you 
specify reasons in writing for seeking those records. 

In addition, vital records are kept in two locations. 
The original records are.maintained by the Bureau of Vital 
Records at State Health Department. The address for that 
office is: 

New York State Department of Health 
Bureau of Vital Records 
Empire State Plaza 
Tower Building 
Albany, New York 12237 

The other source for the records is a local registrar of 
vital records, such as a city clerk of the City of Syra
cuse. 

Your last area of inquiry concerns your attempt 
to gain access to records in possession of the FBI con
cerning your father. In response, the FBI informed you 
that it would need his active duty serial number plus his 
signature. However, you indicated that your father is 
deceased and that you may have no way of getting his 
signature. 

Please note that this office is responsible for 
advising with respect to the New York Freedom of Informa
tion Law, which pertains to records in possession of 
government in New York. Consequently, this office has 
no jurisdiction with respect to requests directed to 
federal agencies, such as the FBI. Nevertheless, I would 
like to offer two suggestions. First, the federal Act 
requires that an applicant for records "reasonably (\es
cribe" the records sought. Perhaps if you could provide 
specific information concerning your father, such as 
dates, events and similar identifiers, a federal agency 
could locate records pertaining to him. Second, it is 
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also suggested that you contact the Federal Information 
Center. Perhaps by describing your situation to an em
ployee of a federal information center, assistance could 
be provided in terms of tracking down the records in ques
tion. In Syracuse, you can call the Federal Infor~ation 
Center at 476-8545. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

r 
Robert J. Freeman 
Executive Director 
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Michael Borden, Jr. 
80 A 3841 C-217 
Box B 
Dannemora, NY 12929 

The staff of the Committee on Public Access to Records is 
authorized to issue advisory opinions. The ensuing staff 
advisory opinion is based solely upon the facts presented 
in your correspondence. 

Dear Mr. Borden: 

I have received your letter of November 29 and thank 
you for your kind words. 

In your first area of inquiry, you asked whether 
under the Freedom of Information Law you may obtain informa
tion from the news media, such as articles including your 
name and photograph. In this regard, the definition of 
"agency 0 appearing in §86(3) of the Law indicates that the 
Law is applicable only to entities of government.· Conse
quently, newspapers and other news media outlets would not 
be subject to the Freedom of Information Law. As such, 
newspapers, for example, would have no obligation to supply 
you with information pertaining to you in their possession. 

Nevertheless, it is possible that a newspaper might 
rtlake old issues .or articles available to you if you would 
identify yourself and the event or events that may have been 
reported. Often newspapers contain identifiers, such as 
names, on computers, which cah lead to the location of 
specific issues of a newspaper. 

Your second area of inquiry concerns access to medical 
records in possession of the facility in wnich you are 
housed. It has generally been advised that factual infor
mation, such as laboratory tests and results are available 
to the subject of the records. However, those portions of 
medical records consisting of diagnostic advice or opinion 
may in my view generally be withheld under §87(2) (g) of the 
Freedom of Information Law. 
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It ¾s also noted that the regulations promulgated by 
the Departme·nt of Correctional Services indicate that the 
facility superintendent is the records access officer and 
the person to whom a request should be directed. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Fritz Montalalou 
73 A 5100 
P.O. Box 149 
Attica, NY 14011 

The staff of the Committee on Public Access to Records is 
authorized to issue advisory opinions. The ensuing staff 
advisory opinion is based solely upon the facts pre~ented 
in your correspondence. 

Dear Mr. Montalalou: 

I have received your letter of November 27 in which 
you requested advice under the 1 Freedom of Information Law. 

Your first area of inquiry concerns the process by 
which you may seek to obtain copies of your prison records. 
In this regard, the Freedom of Information Law requires the 
Committee on Public Access to Records to promulgate general 
regulations regarding the procedural implementation of the 
Freedom of Information Law. In turn, each agency is required 
to develop its own regulations consistent with those adopted 
by the Committee. The Department of Correctional Services 
has adopted regulations which contain provisions that deal 
specifically with requests made by inmates. I have enclosed 
a copy of those regulations for your consideration. 

Your secopd area of inquiry concerns other records 
that may be accessible under the Freedom of Information Law. 
In this regard, the Freedom of Information Law is applicable 
to records in possession of governmental entities in New 
York, including units of both state and local government 
[see attached Freedom of Information Law, definition of 
"agency", §86 (3)]. · Further, the Law is based upon a pre
sumption of access. Stated differently, all records of an 
agency are available,1except to the extent that records or 
portions thereof fall within one or more categories of 
deniable records enumerated in §87(2) (a) through (h). 
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In terms of the procedural use of the Law, I have 
1 

enclosed a copy of the regulations promulgated by the 
Committee to which reference was made earlier. Also 
enclosed is an explanatory pamphlet on the subject that 
may be particularly useful to you, for it contains sample 
letters of request and appeal. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Enclosures 

Sincerely, 

' 
1't~t.1-'d~, j f /~·- -

Robert J. Freeman 
Executive Director 
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Mr. Dennis P. Buckley 
Assistant Counsel 
Department of Agriculture 

and Markets 
Albany, New York 12235 

December 7, .,19 81 

The staff of the Committee on Public Access to Records is 
authorized to issue advisory opinions. The ensuing staff 
advisory opinion is based solely upon the facts presented 
in your correspondence. 

Dear Mr. Buckley: 

As you are aware, I have received your letter of 
November 30 in which you requested an advisory opinion 
under the Freedom of Information Law. Your interest in 
compliance with the Law is much appreciated. 

Your inquiry concerns a request directed to the 
Department of.Agriculture and ~arkets for "a computer 
printout of all of the food companies which have registered 
with your department as Kosher product producers". The 
applicant for the records also expressed the belief that 
each company registered is required by law to "disclose the 
name and address of the supervising Rabbi which would also be 
included in this list". You indicated in your letter that 

.the reference to the identity of the supervising Rabbi is 
apparently based upon §201-e(3) of the Agriculture and 
Markets Law, which, as you stated, provides that packaged 
food commodities which are certified by an organization as 
being Kosher for Passover shall not be offered for sale 
until thirty days after the certifying organization, pro
ducer, or distributor of the food has registered the name, 
address and telephone number of the supervising Rabbi with 
the Department. Nevertheless, the request does. not address 
itself only to foods that are "Kosher for Passover", but · 
rather to all foods sold as Kosher. • 

Based upon the request, you have derived an inference 
that the materials sought would be used for commercial pur
poses "rather than for any private individual's effort to 
purchase Kosher foods". In this regard, you cited §§87(2) {b) 
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and 89(2) (b) of the Freedom of Information Law concerning 
unwarranted invasions of personal privacy as a possible 
basis for withholding. The question is essentially whether 
the Department of Agriculture and Markets has discretionary 
authority to grant or deny the request. 

In my opinion, for the reasons described below, the 
Department may grant or deny the request, for I believe 
that it indeed has discretionary authority to disclose or 
withhold under the circumstances described. 

First, the Freedom of Information Law in my opinion 
is permissive. Stated differently, an agency may withhold 
records falling within one or more grounds for denial 
listed in §87(2) (a) through (h), but it need not. There
fore, if, for example, it is determined that a ground for 
denial might be applicabl·e, the Department may nonetheless 
disclose, unless the records are specifically exempted from 
disclosure by statute [see Freedom of Information Law, 
§87(2) (a)], in which case there would be an absence of 
discretionary authority . 

Second, as you indicated, §87(2) (b) of the Freedom 
of Information Law states that an agency may withhold records 
or portions thereof that: 

" ... if disclosed would constitute an 
unwarranted invasion of personal 
privacy under the provisions of 
subdivision two of section eighty-nine 
of this article ... " 

In turn, §89(2) (b) lists five examples of unwarranted inva
sions of personal privacy, one of which includes: 

~ ... sale or releaselof lists of names 
and a~dresses if such lists would be 
used for commercial or fund-raising 
purposes ••• " (see §89 (2) (b) (iii)]. 

Based upon the language quoted above, if a list of 
names and addresses would be used for commercial or fund
raising purposes, I believe that it may be withheld. 

Third, as I explained during our recent telephone 
conversation, a degree of confusion has arisen with ~espect 
to the appropriate scope of §89(2) (b) (iii) concerning the 
disclosure of lists of names and addresses. Specifically, 

I 
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the decision rendered in New York Teachers Pension Asso
ciates, Inc.1y. Teachers' Retirement S stem of Cit of New 
York [71 AD 2d 250 1979 ] left unclear the extent to which 
a request may be considered to have been made for ncommer
cial or fund-raising purposes". As you indicated, however, 
it would appear that the applicant for the list represents 
an organization and that the list would if disclosed likely 
be reproduced and used for multiple purposes, including 
commercial use. If that is so, again, I believe that the 
list may be withheld. 

As promised, enclosed for your consideration is a 
copy of the Committee's fourth annual report to the Governor 
and the Legislature on the Freedom of Information Law. The 
report contains a recommendation to amend the Law regarding 
disclosure of lists of names and addresses. I believe that 
the proposal would, if enacted, clarify rights of access 
to lists of names and addresses and diminish some of the 
problems that now exist. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Enclosure 

Sincerely, 

fJM{:s.~~-
Robert J. Freeman 
Executive Director 

I 
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The staff of the Committee on Public Access to Records is 
authorized to issue advisory opinions. The ensuing staff 
advisory opinion is based sa1e·1r upon the facts pr·e ·sented 
in your corre·sponden·ce. · 

Dear Mr . Greenberg: 

I have received your correspondence of November 16. 
Please accept my apologies for the delay in response. 

According to your l etter, a serious problem exists 
with respect to the ability to gain access to records from 
the Board of Education of the City of New York. In this 
regard, you wrote that: I 

" .•• It seems that th~y are not acting 
in good faith and are not following 
their own rules and regulations in an 
attempt to frustrate the orderly re
view and adjustment of employee com
p laints ". 

You enc losed several requests that date back as far as 
June 30 that rema~n outstanding and have asked that the 
Committee investigate and advi se you as to the nature of 
action t hat this office may take to remedy the situation. 

I would like to offer the following comments with 
respect to your inquiry . 

First, the Committee on Public Access to Records has 
neither the authority nor ·the resources to conduct what 
may be characterized as an "investigation". In short , the 
Committee has only the authority to advise with respect to 
the Freedom of Information Law ; it does not have the author
ity to enforce the provisions of the Freedom of Information 
Law or to compel an agency to make records available. 
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Second, similar inquiries have arisen in the past 
due to the substantial number of requests directed to the 
Board of Education under the Freedom of Information Law. 
I would conjecture that the Board of Education receives 
and responds to more requests made under the Law than any 
agency in the state. Further, I believe that the Board 
last year received approximately 3,000 requests under the 
Law. The matter has been discussed with officials of the 
Board of Education and, based upon those discussions, I 
believe that the Board' attempts to carry out its duties 
and respond to requests made under the Freedom of Informa
tion Law in good faith, in chronological order, and as 
expeditiously as possible. Stated differently, while I 
agree that the time that the Board of Education takes to 
respond to requests may be lengthy, I do not believe that 
there is any intent to violate the provisions of the Law 
or discriminate in any way with respect to applicants for 
records under the Law. 

Third, having reviewed the requests that you made, 
lt is in my view questionable whether the records sought 
exist in every instance. For example, in your request of 
June 30, you asked Ruth Bernstein, Deputy Records Access 
Officer, to "kindly rush" the following information: 

"l. List of all r~cords maintained at 
the Central Board or depositories under 
the jurisdiction of the Central Board 
and whether or not.such records are 
accessible pursuant to the Freedom of 
Information Law". 

In this regard, I would conjecture that you referred to 
what is commonly known as the "subject matter list". That 
list is required to be compiled under §87(3) (c) of the 
Freedom of Information Law, which states that each agency 

·shall maintain: · · 

" ••• a reasonably detailed current list 
by subject matter, of all records in 
the possession of the agency, whether 
or not available under this article". 

In my view, under the provision quoted above, agencies are 
required to create a list in reasonable detail by category 
of the records that they maintain, whether or not such 
records are available under the Freedom of Information Law. 
The provision in question does not in my opinion require 
an agency to distinguish in its list whether categories 
of records are accessible or aeniable. 
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Simi,larly, in your letter of September 15, you 
requested "the number of step IILdecisions rendered" 
during a particular period regarding a specific collective 
bargaining agreement. In this regard, it is emphasized 
that §89(3) of the Freedom of Information Law provides 
that, as a general rule, an agency need not create records 
in response to a request. Therefore, if, for example, 
no specific number of such determinations has been tabu
lated, the Board would be under no obligation to create 
such a tabulation or record on your behalf. 

Lastly, if you feel that the Board of Education has 
violated the Freedom of Information Law due to its failure 
to respond to requests within the time periods indicated 
in the Law, one course of action might involve the initia
tion of a proceeding under Article 78 of the Civil Practice 
Law and Rules. Nevertheless, to reiterate, having discussed 
the issue on several occasions with officials of the Board 
of Education, again, it appears that the Board has a sub
stantial backlog of requests and has attempted in good 
faith to respond to those requests as quickly as it can 
under the circumstances • 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

. RJF: ss 

cc: Ruth Bernstein 

Sincerely, 

;') ( .. . .. / /'' 
I< t' .' ~+!; t{ .· \ . /tj}_ l l-

Rober t J. Freeman 
Executive Director 
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Mr. Jerem O'Sullivan 
Counsellor at Law 
47 North Country Road 
P.O. Box 86 
Shoreham, NY 11786 

The staff of the Committee on Public Access to Records is 
authorized to issue advisor o 1n1ons. The ensuin s'taff 
advisory opinion is based sole y upon the facts presented 
in your correspondence. 

Dear Mr. O'Sullivan: 

I have received your letter of December 8 in which 
you raised a question regarding the interpretation of the 
Family Educational Rights and Privacy Act, which is commonly 
known as the "Buckley Amendment". The question is appar
ently based upon an article recently published in Newsday. 

According to your letter, the article: 

" ••• states that rights accorded to 
students under the Buckley Amendment 
after reaching the age of eighteen 
years or attendance in post-secondary 
institution are mitigated by the 
student's continued status as a 
depe~dent". 

You wrote, however, that your interpretation of the Buckley 
l\mendment and the regulations promulgated thereunder lead 
you to a different conclusion. 

I have reviewed the regulations and contacted Ms. 
Pat Ballinger of the United States Department of Education, 
which adm:inisters the Act, on your behalf to discuss the 
issue. In this regard, I would like to offer the fo,llowing 
comments and observations with respect to your in9uiry. · ! 
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First, in a technical sense, questions concerning 
the Buckl~y Amendment fall outside the scope of the Com
mittee's jurisdiction. Nevertheless, as a service to the 
public and government, I have become familiar with the Act 
and the regulations and have maintained an ongoing relation
ship with the Department of Education in order to provide 
assistance to people in New York having inquiries on the 
subject. 

Second, as you are aware, the Buckley Amendment 
generally grants rights of access to education records 
to parents of students under the age of eighteen years 
and to "el,igible students" who attend institutions of 
post-secondary education,and concurrently prohibits dis
closure of such records to third parties without the 
consent of parents or eligible students as the case may be. 

While §99.4 of the re~ulations essentiilly transfers 
rights of access and confidehtiality of parents to eligible 
students attending institutions of post-secondary educa
tion, §99.31 of the regulatibns, which is entitled "Prior 
consent for disclosure not required", indicates that an 
educational agency or institution may disclose personally 
identifiable information witpout the consent of an eligible 
student "to parents of a dep~ndent student, as defined in 
section 152 of the Internal Revenue Code of 1954" [see 
§99.31(a) (8)]. Based upon the quoted provision, a college 
or university subject to the Buckley Amendment may, for 
example, disclose education records of dependent students 
to their parents without the prior consent of the students. 

Having discussed the matter with Ms. Ballinger today, 
I was informed that the policies of colleges and univer
sities subject to the Act vary substantially in terms of 
their implementation of the Act. For instance, some 
institutions presume that a student is a dependent,r · unless 

· the student provides information to the contrary. Con
versely, other institutions presume that a student is 
independent or emancipated, unless information to the 
contrary is given by a student. 

In sum, I believe that the article appearing in 
Newsday is accurate and that, in view of §99.31 of the 
regulations promulgated under the Act, a post-secondary 
educational agency or institution may disclose education 
records of eligible students to their parents without the 
students' prior consent in accordance with the cited pro
vision. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Pat Ballinger 

Sincerely, 

Robert J. Freeman 
Executive Director 
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December 11, 1981 

The staff of the Committee on Public Access to Records is 
authorized to issue advisory opinions. The ensuing staff 
advisory. opinion is based sole~y upon the facts presented 
in your correspondence. · 

Dear Mr. Coker: 

I have received your letter in which you explained 
that you are attempting to initiate a lawsuit against your 
parole officer. 

In this regard, you indicated that you have no 
forms or information dealing with lawsuits, that you 
wrote to the Queens County District Attorney on the sub
ject but received no response, and that you would like 
to know whether the FBI could "take over" a lawsuit on 
your behalf against your parole officer. 

I 

Please be advised that the Committee on Public 
Access to Records is responsibl.e f.or advising only with 
respect to the New York Freedok of Information and Open 
Meetings Laws. Further, the Committee has no authority 
to enforce the provisions of either of those statutes or 
compel an agency to make records available. 

If you are inte~ested in gaining access to records, 
the Committee might be able to provide advice or direction. 

t 

In terms of forms that might be used with respect 
to a lawsuit, it is possible that your library may have 
a series of "form books" such as McKinney's or Bender's 
forms. In some cases, by reviewing a form book, you can 
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find situations described that are similar to your own and 
use a particular form by essentially filling in the appro
priate blanks. In addition, some series of books contain
ing statutes also contain forms used regarding those 
statutes. · 

Lastly, I have no idea of what the nature of your 
action against the parole officer might be. Consequently, 
I could not conjecture as·to the extent to which the FBI 
or any other law enforcement agency would have jurisdiction 
or provide assistance. 

I hope that I have been of some assistance. Should 
any further· questions arise·, please feel free to contact me. 

RJF:jm 

Sincerely, 

~~.(~---
Robert J. Freeman 
Executive Director 
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December 11, 1981. 

Leon West #81 D 88 
Great Meadow Correctional 

Facility 
Box 51 
Comstock, NY 12821-0051 

The staff of the Committee oh Public Access to Records is 
authorized to issue advisor o inions. The ensuin staff 
advisory opinion is ased sole y upon the facts presente 
in your correspondence. 

Dear Mr. West: 

I have received your letter of December 4 in which 
you requested an advisory opinion under the Freedom of 
Information Law. 

According to your letter and the correspondence 
attached to it, you are attempting to gain access to records 
from the New York Telephone Company. You have indicated 
further that it is your belief that the Telephone Company 
is a public corporation subject to the Freedom of Informa
tion Law. 

I would like to offe~ the following observations 
with respect to your inquiry. 

First, the Freedom of Information Law is applicable 
to records in possession of agencies. In this regard, the 
term "agency" is defined in §86(3) of the Law to include: 

" ... any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a gov-
ernmental or proprietary function for 
the state or any one or more munici-
palities thereof, except the judiciary 
or the state legislature". 
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:Prom my 
pany is 
Freedom 
entity. 
outside 
Freedom 

perspective, although the New 
regulated by the state, it is 
of Information Law, for it is 
consequently, I believe that 

the scope of rights of access 
of Information Law. 

York Telephone Com
not subject to the 
not a governmental 
its records fall 
granted by the 

Second, the agency that regulates the Telephone 
Company is the Public Service Commission. Perhaps if you 
direct an inquiry or complaint to the Public Service Com
mission and describe the relevant facts or records in 
which you are interested, that agency might have the capa
city to assist you or obtain information on your behalf. 
To direct an inquiry to that agency, it is suggested that 
you write to: 

Office of Public Relations 
Public Service Commission 
Empire State Plaza 
Agency Building #3 
Albany, NY 12223 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The staff of the Commi ttee 'bn Public Access to Rect,rds· is 
authori•zed to is'stie advisor o 1n1.ons. The . ensuin staf j: 
advisory o•pinion is based so upon the facts preseh'te · 
in your corre·spondence. 

Dear Ms. Michaels: 

I have received your appeal as well as the corres.;, 
pondence attached to it and have distributed the other. 
copies to Committee members. · 

Having reviewed the · correspondence, . . it .appears that 
you have raised two issues, one of which deals with the 
Freedom of Information Law and the other which concerns 
procedures within the New York City school system. 

. With respect to the · to_rm~r, your appe~l pertains to 
a failure~£ a timely response by the records access offi
cer of the New York City Board of Education regarding .. your 
request for a "PCCN". In this ~ega:td; i con_tacted the 
Office of Counsel to th~ Board of Education on your behalf 
in order · to learn more about th~ contents of a PCCN ·. I . 
was informed that the document in question is a form. that 
is used and updated i n any instance in which a change in 
an employee's status occurs. Such alterations might . 
include a change in one's name, home address~ or place of 
ernployrnerit, for example. It appears that the alteration 
in the PCCN _ pertaining to you involved your transfe·r from 
PS 190 t6 PS 202. . . . 

In my view, since the PCCN' contains · factual infor:.:.. 
mation identifiable to you, it is available to ybu under . . 
the Freedom of Information Law. In . addition, I was · iQformed · 
by a representative of the Office of Counsel that . the PCCN 
is available to employees under a collective bargaining 
agreement. As such, I believe tha.t . the . record should' oe 
made available to you _under eitner the Free~o~ of Infor
mation L~w or the collective bargaini!'lg agreement.. · 
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The remaining issue apparently deals with a refusal 
by a principal of a school to provide you with receipts for 
information from you that she has received. In my opinion, 
that issue is unrelated to the Freedom of Information Law 
and is a subject of internal policy of the Board of Educa
tion. 

In order to attempt to expedite the process qf 
making the PCCN availc1;ble to you, copies of this opinion 
will be sent to both the records access officer of the 
Board of Education and Mr. Nolan, the appeals officer. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:ss 

cc: Committee Members 

Sincerely, 

~:r.~. 
Robert J. Freeman 
Executive Director 

Ruth Bernstein, Records Access Officer 
John Nolan, Appeals_O~ficer 



STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

I 

crelTTEE MEMBERS 

TH.OMAS H. COLLINS 
MARIO M. CUOMO 
JOHN C. EGAN 
WALTER W. GRUNFELO 
C. MARK LAWTON 
MARCELLA MAXWELL 
BASIL A. PATERSON . 

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

--2~ BARQARA SHACK 
Gil.BERT P. SMITH, Chairman 
lHlt>OC.XS:KXIIIHIEK 

QECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

December 18, 1981 

• 

Mr. Douglas E. Lee 
75-A-1894 
Greenhaven Correctional Facility 
Stormville, NY. 12582 

The staff of the Committee on Public Access to Records is 
authorized to issue advisory opinions. The ensuing staff 
advia,ory opinion is based solely upon the facts presented 
in :y:our correspondence. 

Dear Mr. Lee: 

I have received your letter of November 18, November 
23, December 3 and December 5. 

I would like to make the following comments with 
respect to your correspondence. 

First, in response to your first three letters 
it appears that the informatio11 you have 'been seeking has 
been made available, Mr. Barbara Maguire, Acting Director 
of the Division of Health Sen,ices, on November 24 sent 
a letter to you .to which she a~tached an updated index 
to a Policy and Procedure Guidelines Manual. 

Second, you requested comments with respect to a 
copy of a brief you included with your December 3 letter. 
Since the jurisdiction of the Committee is limited to pro
viding advice under the Freedom of Information and Open 
Meetings Laws, it wou.ld be inappropriate to comment on 
your brief. If you want the brief returned to you, please 
inform me. 

Third, I have also received a copy of a December 4 1 

1981 request made under the Freedom of Information Law 
directed to Mr. Charles Scully, Superintendent- of the 
Greenhaven Correctional Faciljty. Apparently you are 
seeking access to the names of three individuals who you 
believe died at the Greenhaven Correctional Facility. 
Under §?.9 of the Corrections Law; the Department of 
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Correctional Servicec has promulgated regulations with re
spect to access to records within its possession. In my 
view, §5.24 of the regulations entitled "Medical records" 
appears tn permit the Department to withhold medical infor
mation that identifies an inmate to anyone not falling 
within eleven categories of persons set forth in the cited 
provision. It is noted that the last category [see §5.24(1)] 
gives the Commissioner discretionary authority to disclose 
"upon good cause shown". Perhaps if you indicate the . 
reasons for requesting the records in question, your likeli
hood of success might be enhanced 

Additionally, §89(3) of the Freedom of Information 
Law states in relevant part that: 

"Nothing in this article shall be 
construed to require any entity to 
prepare any record not possessed 
by such entity •.• 11 

Consequently, if the Department of Correctional Services 
has not created a list containing the information you are 
seeking: it would not be required to prepare such a. record 
on your behalf. 

Fourth, in you letter of December 5, addressed to 
Barbara Maguire, you requested information regarding exper
imentation which you believe is being conducted by certain 
federal agencies in New York State correctional facilities, 
Although I am not familiar with the nature of the records 
that you are seeking, it is possible that the records 
maintained with regard to these experiments might ali:;o be 
withheld under 55.24 for the reasons described above. 
Furthermore, such records or portions thereof might be 
justifiably denied under §87(2) (b) of the Freedom of Infor
mation Law if release would res~lt in an unwarranted in
v;:-ision of personal privacy of the inmates involved in 
the experiments. 

Lastly, you are seeking information as to the 
possible employment of a particular person by a state 
agency. Section 87(.3) (b) of the Freedom of Information 
Law requires each agency to maintain a list of employees 
by name, public office address, title and s.alary. However, 
in order to obtain the names of any FBI or CIA agents 
that you bel.ieve are involved in these experiments, it ' 
is suggested that you direct requests to the relevant fed-
eral agency. 



• 
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Finally, in previous correspondence, the receipt 
of federal monies by a state agency does not automatically 
bring that agency within the scope of the federal Freedom 
of Information Act. To reiterate, the federal Act applies 
to records in possession of federal agencies, while the 
New York Freedom of Infor~ation Law is applicable to re
cords in possession of agencies of government in New York 
State. 

. 
I hope that I have· been of some assistance. Should 

any further questions arise, please feel free to contact me. 

RJF :PPB: jm 

Sincerely, 

ROBERT J. FREEMAN 
Executive Director 

(~ r:-;;.t:fa/'{la · J-tE ·· '<: __ :J.l UI "/&.. -~,/i, ! iJ "• ~• .. -

BY Pamela Petrie Baldasaro 
Assistant to the Executive 

Director 
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The staff of the Committ ee on Public Access to Records is 
authorized t o i ssue advisory opin ions . The ensuing staff 
a dvi.sor o i n ion i~ b a sed soleQy u on the facts resented 

Dear Ms . Millstein : 

I have r ecei ved your l ett er of November 19 , which 
r eached thi s offi ce on December 16 . 

Accor ding t o your l ett~r , you submitted a r equest 
for recor ds to the New York City Board of Education under 
the Fr eedom o f I nformation Law appr o x imately t wo and a 
half years ago. As yet , howeier , you have not received 
a response . 

I have discussed the i mpl ementation 0f the Freedom 
of Information Law and responses to r equests made under 
the Law with officials of t he Board o f Education on many 
o c cas i ons . While the Board may h a ve a substanti al back
l og o f requests , I am s u r e th~t. it is nowhere near the 
two and a ha l f years to which you made reference . I 
wo uld conject ure that your request was lost or misp l a ced , 
an d that the failu re to respond has been unintentional . 

I t is s uggested that you renew your request and 
dire ct i t o nce agai n to Ruth Bernstein , Deputy Records 
Acc ess Offi cer, exp l aining that a request had bee n made 
i n 1979 bu t that it was not answere d . 



Ms. Adrienne 'Millstein 
Deaember 18, 1981 
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I would .also like to point out that the Freedom of 
Information Law and regulations promulgated by the Com
mittee contain time limits for responses to requests. 
section 89(3) of the Freedom of Information Law anca 
§1401. 5 of the committee I s regulations provide that an 
ag.ency must respond to a request within five business 
days of the receipt of a request. The response can take 
one:. of three forms. It can grant access, deny access, 
anfr.if so, the denial should be in writing stating the· 
reasons, or the receipt of a request may be acknowledged 
in Writing if more than five days is necessary to re
vie~1or locate the records and determine rights of access. 
When. the receipt of the request is acknowledged within 
five business days, the agency has ten additionaly days 
to grant or deny access. Further, if no response is 
given within five business days of receipt of a request. 
or: within ten days of the acknowledgment of the receipt 
of a request, the request is considered "constructively" 
deni~d [s~e regulations, §1401.7(b)]. 

In my.view, a failure to respond within the desia
nat:ed time lim.i ts results in a denial of access that may 
be appealed to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
bus0iness days from the receipt of fin appeal to render a 
dei:erminat,ion. Uoreover, copies of appeals and the deter
minations 'that f,q.llow must be sent to the Committee [see 
Freedom of Information Law, §89(4) (a)]. 

I hope that I have bel;;'n of some apaistance. Should 
any further questions arise, please feel free to contact me. ,. 

RJF:jm 

cc: Ruth Bernstein 

Sincerely, 

A-l~-t .1.f+,_,_ 
Robert J,. Freeman 
Executive Director 
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Mr. Barry Coker 
78 B 13~8 
354 Hunter Street 
Ossining, NY 10562 

The staff of the Committee on Public Access to Records is 
authorized to issue advisory opinions. The ensuing staff 
advisory opinion is based solely upon the facts presented 
in your correspondence. 

Dear Mr. Coker: 

I have received your recent letter in which you 
indicated that you had your final parole hearing on Decem
ber 7. In this regard, you requested copies of the 
transcripts of the hearing. 

I would like to offer the following comments and 
observations with respect to your inquiry. 

First, the Committee on Public Access to Records 
dies not have possession of records generally, such as those 
in which you are interested. The committee is authorized 
to advise with·respect to the Freedom of Information Law. 

Second, in order to assist you, I ha¥e contacted 
· the Office of Counsel of the Division of Parole on your 

behalf. In ttiis regard, I was informed that, following a 
final parole hearing, you will, as a matte.r of course, 
receive records indicating findings of fact, the hearing 
officer's recommendations and the decision of the members' 
of the Board of Parole. In addition, you may obtain a 
transcript of the hearing by writing to: 

Ms. Etigenia Pawlik 
Minutes Room Supervisor 
Albany Area Parole Office 
1092 Madison Avenue 
Albany, NY 12208 



' 
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Mr. Barry Coker 
December 18, 1981 
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I was told that it generally takes two to three weeks 
after a hearing to prepare a transcript. As such, by the 
time you receive this communication, it is possible that 
the transcript may have been prepared. 

Lastly, it is noted that the transcript will be made 
available for a fee of twenty-five cents per photocopy 
payable to the Division of Parole. 

I hope that I ·have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

~·f(~ 
Robert J. Freeman 
Executive Director 
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Bernard M. Rice 
Rice Genocide Research 
3046 Roosevelt Street 
Detroit, MI 48216 

December 23, 1981 

The staff of the Committee on Public Access to Records is 
authorized to issue advisory opinions. The ensuing staff 
advisory opinion is based solely upon the facts presented 
in your correspondence. 

Dear Mr. Rice: 

Your letter of December 14 addressed to the Attorney 
General has been forwarded to the Committee on Publ Access 
to Records. The Committee is charged with the responsibility 
of advising with t to the New York Freedom of Informa-
tion and Open Meetings Laws. 

As you requested, enclosed are copies of the Freedom 
Information Law and an explanatory pamphlet that may be 

useful to you. 

In addition, you asked whether rights of access 
granted by the Law are limited to residents of New York 
State. In this regard, the Law does not distinguish among 
applicants. Further, in one of the initial judicial inter
pretations of th~ Law, it was held that accessible records 
should be made equally available to any person, "without 
regard to status or interest" [see Burke v. Yudelson, 368 
NYS 2d 779, affirmed 51 AD 2d 673, 378 NYS 2d 165]. Con
sequently, I do not believe that one must be a resident of 
New York State in order to request and obtain records under 
the New York Freedom of Information Law. 



Bernard M. Rice 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF: ss 

Enclosures 

cc: Joseph Cooper 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. James Brocato 
75-C-346 
Box B 
Dannemora, NY 12929 

ThA staff of the Committee on Public Access to Records is 
authorized to issue advisory dpinions. The ensuing staff 
advisory opinion is based ~olely upon the facts presented 
in your correspondence. 

Dear Mr. Brocato: 

I have received your correspondence of November 10 
and November 23. 

I would like to cffer the following comments with 
respect to your letters. 

First, in your letter of November 10, 1981, you 
appealed to the Committee for 1consideration of a denial 
of access to records by the Pdlice Commissioner of 
Buffalo. Please be advised t~at under §89(4) {a) of the 
Freedom of Information Law, the appeals access officer 
is required to send a copy of your appeal and his or 
her determination to the Comm:i t,tee. The Corruni ttee does 
not have any authority to determine appeaJs. 

Second, in your letter of November 23, 1981 you made 
several commcntD regarding my previous correspondence to 
you of November 10. It is your contention that the re
cords you are seeking sh0uld be released by the appro
priate agency. In support of your position, you set 
forth various reasons why §87(2) (e) of the Law does not 
apply to the records sought. Since thA Committee has no 
authority to review records in camera, it would be in
appropriate to substitute myJudgment for agencies' deci
sionR to withhold material under §87(2) {e) of the Law . 
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Mr. James Brocato 
December 23, 1981 
Page -2-

Third, the reference to the People v. Billups case 
was intended to advise you of its possible relevance to 
requests you might direct to criminal law enforcem~nt 
agencies. Since the State of New York has legislated 
specific time periods and procedures relevant to criminal 
discovery, it may be worthwhile to consider the relevance 
of Billups in conjunction with records withheld under §87 
(2) (a) through (h) of the Freedom of Inrormation Law. 

Fourth, you stated the belief that the fees for 
records made available under the Freedom of Information 
Law should be wai~.red, To reiterate a point made in 
earlier correspondence, there is a discretionary provi
sion whereby fees can be waived under regulations promul
gated by the Department of Correctional Services. Never
theless, there is no general provision regarding the waiver 
of fees analogous with that which appears in the federal 
Freedom of Information Act. 

Fifth, you also requested advice in obtaining 
records free of charge from the Appellate Division, Fourth 
Department. I am not familiar with the criteria for re
questing a waiver of fees by the court system. Therefore, 
it is suggested that you request such information from the 
court which has possession of the records in which you are 
interested. 

Lastly, I believe that you are partially correct 
in your assumption that failure by an agency to respond 
to an appeal under the Freedom of Information Law consti
tutes a denial. However, as indicated in the first para
graph of this letter, it is suggested that you address 
appeals to the agencies from which you are requesting re
cords. 

I regret that I am unable to offer you further 
assistance. 

RJF:PPB: jm 

Sincerely; 

ROBERT J. FREEMAN 
ExecutJve Director 

• ' I 

,.,/1-/ '.' 
BY Pamela Petrie Baldasaro 

Assistant to the Executive 
Director 
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Mr. Charles P.amos 
81-A-4316 
Great Meadow Correctional Facility 
Box 51 
Comstock, NY 12821-0051 

The staff of the Committee on Public Access to Records is 
authorized to issue advisory opinions. The ensuing staff 
advisor o inion is based solel upon the facts presented 

ence. 

Dear Mr. Ramos : 

I have received your letter on December 9 in which 
you requested assistance regarding access to records. 

Specifically, you are trying to obtain material 
that you subpoenaed during your trial but apparently 
did not receive. It is your belief that the Division of 
Criminal Justice Services (DCJS) was responsible for 
delivery of this material; consequently, you e.re trying 
to determine if the DCJS responded to your subpoena. 
You also contended that the imformation you are seeking 
regarding the criminal recordlof another person can be 
obtained through the Freedom of Information Law. 

I would like to offer the following comments with 
respect to your inquiry. 

First, please be advised that the Committee is 
responsible for advising with respect to the Freedom of 
Information Law. Consequently, the Committee does not 
have the capacity to compel an agency, such as the DCJS, 
to make records available or to review records on its 
own initiative to determine rights of access . 
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Mr. Charles Ramos 
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Second, DCJS does maintain criminal history informa
tion; however, I am not sure of the extent to which you may 
obtain records pertaining to individuals other than your
self. To request criminal history information, you may 
write to the Division of Criminal Justice Services at 
Stuyvesant Plaza, Executive Park Tower, Albany, New York 
12203. In the alternative, an inmate can also direct a 
request to the facility superintendent or his designee. 

Third, in addition to the DCJS reports, it is ;oted 
that many court rAcords are available. Specifically, §255 
of the Judiciary Law states in brief that a clerk of a 
court must make available, upon payment of the appropriate 
fees, records in his or her possession. Therefore, if 
you want records regarding your judicial proceeding, in 
addition to the DCJS report, it is suggested that you direct 
a request for records to the clerk of the ccurt in which 
proceedings were conducted. Such requests should provide 
as much identifying information as possible, such as names, 
dates, index and docket numbers, and other similar infor
mation that would enable a clerk to locate the records. 

Lastly, I would like to point out that, in a situa
tion in which a petitioner initiated a proceeding under 
Article 78 of the Civil Practice Law and Rules to obtain 
records under the Freedom of Inform~tion Law, the court 
held that the Freedom of Information Law could not be 
invoked since the petitioner h~d failed to make a timely 
discovery motion under Article 240 of the Criminal Procedure 
Law, which establishes the proper times and procedures 
for criminal discovery. In this regard, the court stated 
that "[T]he purpose of the Freedom of Information Law is 
not to allow a litigant to circumvent normal procedures 
for discovery 11 [see attached, People & C. v. Billy Billups, 
Sup. Ct., Queens Cty., NYLJ, (July 13, 1981)). To the 
extent that the information whiqh you originally attempted 
to subpoena is similar to that sought by the petitioner 
in Billups, you may now encounter dif ficul t:l in obtaining 
some of the. records sought. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 
Enc, 

Sincerely, 

-it·· n C" 
"t0..l0} _j I ,-,o--

R ert J. Freeman 
Executive Director 

"" 
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Mr. William D. Ba'J'OSO 
Cohen, Bavoso, Weinstein 

& Fox 
24 Front Street 
Port Jervis, NY 12771 

December 28, 1981 

The staff of the Committee on Public Access to Records is 
authorized to issue advisory opinions. The ensuing staff 
advisory opinion is based solely upon the facts presented 
in your correspondence. 

Dear Mr. Bavoso: 

I have received your letter of December 10 and appre
ciate your interest in QOmpliance with the Freedom of Infor
mation Law. Please accept my apologies for the delay in 
response, which, I am pleased to report.was due to the birth 
of a son. 

' 
I 

Your inquiry concern~ the status of the Port Jervis 
Development Corporation under the Freedom of Information Law. 
You wrote that the entity in question is a not-for-profit 
corporation authorized under §1411 of the Not-For-Profit 
Corporation Law. 

Questions regarding local development corporations 
·have arisen in.the past, a.nd, based upon the direction 
provided by §1411 of the Not-For-Profit Corporation Law 
and the judicial interpretation of the Freedom of Informa
tion Law, it has been advised that such corporations are 
likely subject to the provisions of the Freedom of !nfor
mations Law. 

specifically, §14ll(a) of the Not-For-Profit Corpora
tion Law, which describes the purposes of local development 
corporations, states in part that: 

• 
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"it is hereby found, determined and 
declared that in carrying out said 
purposes and in exercising the powers 
conferred by paragraph (b) such corpor
ations will be performing an essen
tial governmental function." 

In view of the·language quoted above, it is i,n my opinion 
clear that a local development corporation performs a 
governmental function, presumably for a public corporation, 
such as the City of Port Jervis. 

What is not entirely clear, however, is whether a·local 
development corporation falls within the definition of 
"agency" appearing in §86(3) of the Freedom of Information 
La\·1. In this regai.rd, "agency" is defined to include: 

" ••• any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more 
municipalities thereof, except the 
judiciary or the state legislature." 

Since a local development corporation is a not-for-profit 
corporatjon, it is questionable whether it could be cha.rac
terized as a "governmental entity", even though it performs 
a governmental function. 

The only judicial determination of which I am aware 
that dealt with a similar issue is Westchester-Rockland 
Newspapers v. Kimball [50 NY 2d 575 (1980)]. In that 
decision, the Court of Appeals found that a volunteer 
fire company, also a not-for-profit corporation, was an 

• 
11 agency" in view of its functions, notwithstanding its 
corporate status. 

From my perspective, based upon the language of 
§14ll(a) of the Not-For-Profit Corporation Law coupled 
with the Court of Appeals' determination cited above, it 
appears that the Port Jervis Local Development Corporation 
is subject to the requirements of the Freedom of Informa
tion Law • 



• 

Mr. William D. Bavoso 
December 28, 1981 
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I hope that I have been of some assistance and regret 
that a more definitive response could not be offered. Should 
any further questions arise!, please feel free to contact me. 

I 

RJF:jm 

Sincerely, 

k~S.~..__l -
Robert J. Freeman 
Executive Director 

1111 
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Thomas F. Nealon, III 
Town of Mamaroneck Democratic 

Cow.mi t tee 
60 Chatsworth Avenue 
Larchmont, NY 10538 

The staff of the Col!lmitt,ee on Public Access to Records.is 
authorized to issue ad, 

in your correspcn 

Dear Mr. Nealon: 

I have received your letter of December 9. Please 
accept my apologies for the delay in response, which I am 
pleased to report, was due to the birth of a son. 

You have requested advice regarding the action that 
may be taken with respect to a request for records directed 
to the Town of Mamaroneck. According to your letter, an 
initial request was made at the end of October. Having 
received no response, you appealed to the Town Supervisor 
on November 23. As of the date of your letter to this 
office, however, no response had been received. 

I would like to offer the following comments with 
. respect to your inquiry and specify that those comments 

pertain only to the procedural aspects of the Freedom of 
Information Law and not to substantive rights of access 
to the materials sought. 

As you may be aware, §89(3) of the Freedom of Infor
mation Law and §1401.5 oft.he Committee's .regulations pro
vide that an agency must respond to a request within five 
business days of the receipt of a request. The response 
can take one of three forms. It can grant access, deny 

' 
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access, and if so, the denial should be in writing stating 
the reasons, or the receipt of a request may be acknowledged 
in writing if more than five days is necessary to review or 
locate the records and determine rights of access. When 
the receipt of the request is acknowledged within five bus
iness days, the agency has ten additional days to grant or 
deny access. Further, if no response is given within five 
business days of receipt of a request or within ten days 
of the acknowledgment of the receipt of a request, the re
quest is considered '.'constructively" denied [see regula-:
tions, §1401.7(b)]. 

In my view, a failure to respond within the desig
nated time limits results in a denial of access that may 
be appealed to the head of the agency or whomever is desig
nated to determine appeals. That person or body has seven 
business days from the receipt of an appeal to render a 
determination. Moreover, copies of appeals and the deter
minations that follow must be sent to the Committee [see 
Freedom of Information Law, §89(4) (a)]. 

In addition, it was held recently that when an appeal 
is made but a determination is not rendered within seven 
business days of the receipt of the appeal as required under 
§89(4) (a) of the Freedom of Information Law, the appellant 
has exhausted his or her administrative remedies and may 
initiate a challenge to a constructive denial of access 
under Article 78 of the Civil Practice Law and Rules 
[Floyd v. McGuire, 437 NYS 2d 886 (1981)]. 

In view of the foregoing, and based upon the informa
tion provided in your correspondence, it appears that you 
have been constructively denied acces:::, tha.'t you have 
exhausted your administrative remedies, and that you may, 
therefore, challenge the denial by means of initiating 
a proceeding under Article 78 of the Civil Practice Law 
and Rules. 

I hope that I have been of some assistance. Should· 
any further questions arise, please feel free to contact me. 

RJF: jm 
cc: Town Board 

Supervisor Goldsmith 

Sincerely, 

~ii~ 
Robert J. Freeman 
Executive Director ' 
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The staff of the Comlnittee on Publ ic Access to Records is 
authorized to issue advisory opinions . The ensuing staff 
advisory opinion is based solely upon the facts presented 
in your correspondence . . • 

Dear Mr . Stovall : 

I have received your letter of December 9. Please 
.accept my apologies for the delay in response . 

According to your letter , you are seeking the assis
tance of this office in helping you to regain property that 
was allegedly stolen from you on August 19, 1979. You have 
indicated that the " perpetrators" were booked and arrested. 
However , it appears that y1u are uncertain as the dispo
sition of the case and you~ property. 

! 
I wou l d like to offer two suggestions with respect 

to the situation that you have described . 

First , as you intimated , many court recor ds are 
available under §255 of the Judiciary Law. In this regard, 
it is suggested that you request records pertaining to the 

. case in· question by writing to the clerk of the court i n 
which the case·was heard. In your reques t , you should 
provide as much i dentifyi ng information as possible , i n 
cluding names , date s , charges , index and docket numbers and 
similar identifiers that will assist a clerk in locating 
the records sought. In addi t ion, you should offer to pay 
whatever fees for photocopying there might be . 
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Second, if the court records do not indicate the 
location of the property which you are seeking, it is 
suggested that you might want to write to the property 
clerk at the precinct in which the property was confis
cated. In the alternative, you could request records 
indicating the status of the property by directing an 
inquiry to the records access officer of the New York 
City Police Department at One Police Plaza, New York, 
NY 10038. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 
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The staff of the Committee on Public Access ;t6 :~:e-c;o·r'ds· ·~s 
authorized to issue ·advisory o1inions. The ·ensuing St'!\ff 
advisory opini'on is based soley upon the· facts pre·s·ented 
in your corresponden·ce .. . • , 

Dear Mr. Del>!ay : 

I have received your letter of December 7~ Plea~e 
accept my apologies for the delay in response, which~ I am 
pleased to report, was due to the birth of a son. 

According to your letter, you requested information 
"regarding the annual salar~ figure which appears . on the 
check stubs .•• " of particul~r employees of the Keshequa 
Central School District that you identified. You indicated 
that the District supplied you with figures reflective of 
the contract salaries of those individua.ls, but would not 
supply you with the check st' ubs that you requested. 

Having reviewed the · orresp0ndence atta<:be<l tc>~ur 
letter and contacted Roger Ryan, the Business ?!anager O.f 
the School District on your behalf, it would appear that 
Mr. Ryan's response to you of November 23 _was appropriate • . 

I would like to offer the following c~eritf:,\Jith 
respect to the situation that you have described / / ·: · . 

First, §87(3) (b) of the Freed~m oi Ih~~t'thatibri . 
Law requires each agency, including a school d0istt~o~; . 
to prepare and maintain on an ongoing basis ·a paytolt • 
record which i dentifies each officer or employee of an·. 
agency by name, public office address,· title and salary. 
The equivalent of that information was g i ven to yop. with 
respect to the particular employees that you identified. 

• • ~ J 
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rmr, 

I: 

Second, as a general rule, the Freedom of Information 
Law does not require that an agency create records in re
sponse to a request [see §89 (3)]. In this regard, }{.r. Ryan 
informed me that the check stubs are distributed to the 
employees with their paychecks. Therefore, the District 
does not have possession of the check stubs themselves. 
Although Mr. Ryan indicated that information equivalent 

I 

• 

to that which appears on the check stubs could be created, 
the District would not in my view be required to prepare 
such records on your ~ehalf. 

Third, Mr. Ryan informed me that the information 
included on check stubs involves items such as the nature 
and amount of deductions, the number of exemptions claimed, 
monies deducted for annuities, monies deducted· if an em
ployee'is a garnishee, and similar personal informatiGn. 
Here I would like to point out that one of the grounds for 
denial appearing in the Freedom of lnformation Law involves 
records or portions of records the disclosure of which 
would, if disclosed, result in 11 an unwarranted invasion of 
personal privacy" [see attached, Freedom of Information Law, 
§87(2) (b)]. Although it has been held that many records 
identifiable to public employees are available, it has also 
been found that records concerning public employees that 
are not relevant to the performance of their official 
duties may be withheld on the ground that disclosure would 
result in an unwarranted invasion of personal privacy [see 
e.g., Matter of Wool, Sup. Ct.,·Nassau cty., NYLJ, Nov. 
22, 1977)]. Based upon the description of the information 
found within chech stubs other than salary information, 
it would appear that the information could justifiably be 
withheld oh the ground that disclosure would result in an 
unwarranted invasion of personal privacy. 

I hope .that I have been of some assistance. Should 
. any further questions arise,. please feel free to contact 

me. 

RJF:ss 

cc: Roger Ryan 

Sincerely, 

.~:r.~ 
Robert J. Freeman 
Executive Director 

r 
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John J. Sheehan 
Adjusters, Inc. 
P.O. Box 604 
Binghamton, NY 13902 

The staff of the committee on Public Access to Records is 
authorized to issue advisor 1 o inions. The ensuin st;,aff 
advisory opinion is based upon the facts presente 
in your correspondence. 

Dear Mr. -Sheehan: 

I have received your 1letter of December 14. Please 
accept my apo-logies for the delay in response which, I am 
pleased to report, was due to the birth of a son. 

According to your letter, you directed requests to 
the Corning Police Department on October 9 and the Corpor
ation Counsel of the City of Corning on October 22. Never
theless, as of the date of your letter, you had not re
ceived a response to either iof the requests. 

I 
I would like to offen the following comments and 

suggestions with respect to your inquiry. Please note that 
the comments deal solely with the procedural aspects of the 
Law and.not with the substance of your request for records. 

First, q.S you are likely aware, the governing body 
of a municipality, such as the City of Corning, is required 
to promulgate uniform regulations that govern the procedural 
implementation of the Freedom of Information Law and which 
are applicable to each component agency of the City govern
ment. In this regard, pursuant to the regulations promul
gated by the Committee, the City's regulations should 
include the designation of one or more records access 
officers as well as an appeals person or body • 
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I am not familiar with the regulations that may have 
been adopted within the City of Corning. However, it is 
possible that there is no designated records access officer 
at the Corning Police Department. Consequently, it is 
conceivable that your request may have been directed to 
the wrong person. 

It is suggested that you obtain and review a copy 
of the regulations promulgated by the City of Corning to 
implement the Freedom of Information Law. If the indivi
duals to whom you directed your requests and not those 
designated in the regulations, I reco:m:rnend that you submit 
a new request. · 

Second, with respect to the time limits for response 
to requests, §89(3) of the Freedom of Information Law and 
§1401.5 of the Committee's regulations provide that an agency 
must respond to a request within five business days of the 
receipt of a request. The response can take one of three 
forms. It can grant access1 , deny access, and if so, the 
denial should be in writing stating the reasons, or the 
receipt of a request may be acknowledged in writing if more 
than five days is necessary to review or locate the records 
and determine rights of access. When the receipt of the 
request is acknowledged within five business days, the 
agency has ten additional days to grant or deny access. 
Further, if no response is given within five business days 
of receipt of a request or within ten days of the acknow
ledgment of the receipt of a request, the request is con
sidered "constructively" d~nied [see regulatiohs, §1401.7(b)]. 

I 

In my view, a failu:i:re to respond within the designa
ted time limits results in a denial of access that may be 
appealed to the head of the agency or whomever is designa
ted to determine appeals. That person or body has seven 

. business days from the receipt of an appeal to render a 
determination~ Moreover, copies of appeals and the deter
minations that follow must be sent to the Committee [see 
Freedom of Information Law, §89(4) {a)]. 

In addition, it was held recently that when an ap
peal is made but a determination is not rendered within 
seven business days of the receipt of the appeal as re
quired under §89(4) {a) of the Freedom of Information Law, 
the appellant has exhausted his or her administrative 
remedies and may initiate a challenge to a constructive 
denial of access under Article 78 of the Civil Practice Law 
and Rules [Floyd v. McGuire, 437 NYS 2d 886 (1981}]. 
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And lastly, §89(3) of the Freedom of Information 
Law requires that an applicant nreasonably describe" the 
records sought. While you may have done so by identifying 
the "Babcock incident of September 20, 1981" as the basis for 
the request, it is possible that the file regarding the in
cident may be voluminous and that the request, therefore, 
did not reasonably describe the records ih question. You 
might want to renew your request and provide greater spe
cificity with respect to the types of records in which you 
are interested. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Corporation Counsel 
Corning Police Department 

Sincerely, 

Robert J. Freeman 
Executive Director 

• 
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Eugene Nelson 
79-A-2393 E-2-26 
Box 51 
Comstock, NY 12821-0051 

December 28, 1981 

The staff of the Committee on Public Access to Records is 
authorized to issue advisor o 1n1ons. The ensuin staff 
advisory opinion is ased solely upon the facts presente 
in your corres12ondence. 

Dear Mr. Nelson: 

I have received your letter of December 7 and the 
correspondence attached to it. Please accept my apologies 
for the delay in response. 

In brief, your correspondence deals with your un
successful efforts in gaining access to records from the 
New York City Police Department. According to your letter, 
a request was made initially on July 29. Having received 
nc.> response, an appeal was made on August 12. You have 
indicated that, as of the date of your letter, you had 
received no response. Please notethat although you stated 
in your letter that you atbached copies of your request and 
appeal, those documents were not included with the corres
pondence that you sent to this office. 

I would like to offer· the following comments and 
suggestions with respect to the situation that you have 
described. 

First, I would like to point out that the statute of 
limitations for the initiation of a proceeding under Article 
78 of the Civil Practice Law and Rules is four months. In 
all honesty, I am not sure of the manner in which a court 
would view the si_tuation that you have.described. More 
than four months have passed since the date upon -which a 
determination on_appeal should have been rendered. As 
such, it is possible that the statute of limitations may 
have expired. Consequently, it is suggested that you might 
want to submit a new request to the records access officer 
of the New York City Police Department. 
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Second, as you may be/ aware, §89(3} of the Freedom 
of Information Law requires .ithat an applicant for records 
"reasonably describe" the records sought. Therefore, when 
making a request, it is suggested that you include as much 
identifying information as possible, such as names, dates, 
file designations, index, docket, and indictment numbers, 
and similar information that you would enable agency offi
cials to locate records sought. 

And third, with respect to the time limits for re
sponse to requests, §89(3) of the Freedom of Information Law 
and §1401.5 of the Cornmittee's regulations provide that an 
agency must respond to a request within five business days 
of the receipt of a request. The response can take one of 
three forms. It can grant access, deny access,. and i.f so, 
the denial should be in writing stating the reasons, or the 
receipt of a request may be acknowledged in writing if more 
than five days is necessary to review or locate the records 
and determine rights of access. When the receipt of the 
request is acknowledged within five business days, the 
agency has ten additional qays to grant or deny access. 
Further, if no response is given within five business days 
of receipt of a request or within ten days of the acknow
ledgment of the receipt of a request, the request is con
sidered "constructively" denied [see regulations, §14O1.7(b)]. 

In my view, a failure to respond within the designa
ted time limits results in a denial of access that may be 
appealed to the head of the agency or whomever is designated 
to determine appeals. Tha,t person or body has seven busi
ness days from the receipt of an appeal to render a deter
mination. Moreover, copies of appeals and the determinations 
that follow must be sent to the Committee [see Freedom of 
Information Law, § 89 ( 4) Ca) J • 

In addition, it was held recently that when an 
appeal is made but a determination is not rendered within 
seven business days of the receipt of the appeal as required 
under §89(4) (a) of the Freedom of Information Law, the 
appellant has exhausted his or her administrative remedies 
and may initiate a challenge to a constructive denial of 
access under Article 78 of the Civil Practice Law and Rules 
[Floyd v. McGuire, 437 NYS 2d 886 (1981}],. 
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• 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Rosemary Carroll 

Sincerely, 

Robert J. Freeman 
Executive Director 

• 
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Mr. Gary McCarthy 
77-B..-1949 
Auburn Correctional Facility 
135 State Street 
Auburn, New York 13021 

The staff of the Committee on Public Access to Records is 
authorized to issue advisory opinions. The ensuing staff 
advisor;y opinion· is based solely upon the facts presented 
in .· your correspondence • 

Dear Mr. McCarthy: 

I have received your letter of December 28 in which 
you requested rules and regu],.ations concerning the proced
ures for complying with a frEledomof information request. 

As requested, enclosed-is a copy of the regulations 
•promulgated by the Committee:on·Public Access to Records, 
which govern the procedural aspects of the Freedom of Infor
mation Law. 

Please note that the Freedom of Information Law 
also requires that each agency promulgate regulations 
r~garding the implementation of.the Law. In this regard, 
since you are at the Auburn Correctional Facility, I have 
eJl.closed a copy of the regulations adopted by the Depart
ment of Correctional Services. 

You also raised a question regarding the identity 
·of the individual to whom a request should be directed. 
In this :regard, under §1401. 2 of the Committee's regula
tions, the head or governing body of each agency is 
required to designate one or more "records access officers" 
to whom requests should be directed. Under the regula-

: tiOI).S of the Department of Correctional Services, requests 
for records of that Department should be directed to the 
facility superintendent or his designee • 

,,, 
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I hope that I have been of some assistance.. Should 
any further questions arise, please feel free to contact me. 

lt]F: jm 

Enos • 

• 

Sincerely, 

·wfh,t, ___ 
Robert J. Freeman 
Executive Director 

t .,, 
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Mr. J3arry Coker 
78 B 1358 
354 Hunter Street 
Ossining, NY 10562 

The staff of the Committee on Public Access to Records is 
authorized to issue advisor o inions. The ensuin staff 
a visory opinion is ased solely upon the acts presente 
in your correspondence. 

Dear Mr. Coker: 

I have received your most recent letter concerning 
your capacity to gain access to a transcript of your final 
parole hearing as well as other records concerning a case 
in which you were involved. 

Specifically, I wrote to you wrote regarding your 
~equest for assistance in gaini"ng access to a transcript 
of your final parole hearing. In my response to you, it 
was indicated that I contacted the Division of Parole on 
your behalf and was informed that the determination as well 
as other materials would be sent to you as a matter of 
course and that a transcript would be available within a 
relatively short period of time upon payment of the appro
priate fees for photocopying. Nevertheless, you wrote 
that a Mr. Foley informed you that it would take six to 
eight wee~s before you would learn of a decision. Fur
ther, you wrote that you could not afford the fees for 
photocopying, because the correctional facility is not, 
according to your letter, paying you at the daily rate 
that should be paid.· Consequently, you have asked that I 
obtain the minutes for you. 

I would like to offer the following comments regard
~ing your inquiry. 

i 

1.' 
:J 

,, 
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First, the Committee on Public Access to Records has 
only the authority to advise with respect to the Freedom of 
Information Law. The Committee has no authority to enforce 
the provisions of the Freedom of Information Law or to 
compel an agency to disclose records. Further, neither 
the Committee nor myself has the capacity to review or 
gain access to records on behalf of an ai;,plicant. Con
sequently, I do not believe that this office can gain 
access to the records for you. 

Second, you referred to a Mr. Foley with respect to 
the time in which you would receive a determination. As 
indicated in my earlier letter to you, I contacted the 
Office of Counsel at the Division of Paroie, which pro
vided me with a different response. It is suggested that 
you might want to write directly to the Office of Counsel 
at the Division of Parole to obtain more definitive infor
mation. 

Third, you provided your attorney's name and your 
docket number in an effort to assist me in gaining access 
to records pertaining to a case in which you were involved. 
Again, this office has no right to obtain records on be
half of an applicant. It is suggested that you contact 
your attorney directly. In the alternative, you might 
want to discuss your problems with a representative of 
Prisoners' Legal Services. Perhaps an individual from 
that organization can provide more substantial advice and 
assistance. 

And lastly, there is no provision in the Freedom of 
Information Law regarding a waiver of fees for photocopying. , 
Stated differently, I do not believe that photocopies are 
required to be made available unless the appropriate fees 
are paid to the agency from which photocopies are requested. 

I regret that I cannot be of greater assistance. 
Should any further questions arise,.please feel free to 
contact me. 

RJF:ss 

Sincerely, 

Robert J. Freeman 
Executive Director 

' ... 



. r .- ,. f·-~=~ . ...,. 

:/' 
STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

- COMMITTEE MEMBERS 

THOMAS H. COLLINS 
MARIO M. CUOMO 
JOHN C. EGAN 
WALTER W. GRUNFELD 
C. MARK LAWTON 
MARCELLA MAXWELL 
BASIL A. PATERSON -: 
mgaqs~~ 
BARBARA SHACK 

162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518).474-2618, 2791 

• 

• 

GILBERT P. SMITH, Chairman 
lDR\'Jlll'A~K XIJIHGEK 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

Mr. Lloyd T. Nurick 
Executive Director 
New York Association of 

Homes for the Aging 
194 Washington Avenue 
Albany, NY 12210 

December 31, 1981 

• 
The staff of the Co~mittee on Public Access to Records is 
authorized to issue advisory opinions. ':'he_ensuiilg staff 
advisor oninion is based solel unon the facts resented 
in your correspon ence . 

Dear Mr. Nurick: 

I have received your letter of December 18. Please 
accept my apologies for the delay in response, which, as 
you may be aware, was due tq the birth of a son. 

According to your letter, the New York Association 
of Homes for the Aging and the Office of Health Systems 
Management {OHSM) of the Ne~ York State Department of Health 
will be engaging in a coope:rrative effort in which the As
sociation and two others will perform an independent audit 
of the 1982 Medicaid rate reimbursement methodology for 
nursing homes. While the Office of Health Systems Manage
ment has indicated that it will release information to the 

.Association necessary to the-performance of the audit, 
you wrote that·"there is some feeling in OHSM that actual 
computer programs do not have to be made public". With 
respect to the computer programs, you indicated that: 

"[P]rograms consist of the set of in
structions that a computer must follow. 
Programs are written in languages that 
are characterized by highly specific 
and inflexible vocabularies of 
commands" • 

Your question is whether the computer programs are 
available under the Freedom of Information Law. 
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• 

In my opinion, as you have described them in your 
letter and during a telephone conversation, the computer 
programs are accessible under the Freedom of Information 
Law for the following reasons. · 

First, the Law is based upon a presumption of ac
cess. Stated differently, all records of an agency are 
available, except those records or portions thereof that 
fall within one or mo~e of the grounds for denial enumerated 
in §87(2) (a) through (h) of the Law. 

Second, it does not appear that any of the eight 
grounds for denial could appropriately be cited to withhold 
the programs in question. 

I 

And third, due to the! structure of one of the grounds 
for denial, I believe that it may be cited as basis for 
disclosing the programs. Specifically, I direct your atten
tion to §87(2) (g) of the Freedom of Information Law, which 
states that an agency may withhold records that: 

" ... are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determina
tions .•• " 

It is noted that the language quoted above contains what 
in effect is a double negative. While inter-agency and 

. intra-agency materials may be withheld, portions of such 
materials consisting of statistical or factual data, in
structions to staff that affect the public, or final agency 
policies or determinations must be made available. 

Under the circumstances, computer programs developed 
by OHSM could likely be characterized as "intra-agency 0 

materials. Nevertheless, I believe they would consist of 
factual data and, therefore, would be available under 
§87(2) (g) (i). In addition, it is possible in my view that 
the programs might also be characterized as instrudtions 
to staff that affect the public. If so, I believe that 
they would be available under §87(2) (g) (ii). 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 

cc: Steve Krill 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Keith Grant 
81-A-0863 
P.O. Box 149 
Attica, NY 14011-9688 

The staff of the Committee on Public Access to Records is 
authorized to issue advisor o J.nJ.ons. The ensuin staff 
a visory opinion is ba~ed solely upon the facts presente 
in your correspondence. 

Dear Mr. Grant: 

I have received your letter of Decemrer 7. Please 
accept my apologies for the delay in response • 

You have requested advice with respect to your 
attempts to gain access to records of the United States 
Drug Enforcement Administration, the Supreme Court, New 
York County, and the new York City Department of Correction. 

I would like to offer_the following comments re
garding your inquiry. 

First, the New York Freedom of Information Law 
applies generally to agencies .of government in New York. 
As such, it does not in my view apply to records in pos
session of a federal agency, such as the Drug Enforcement 
Administration. However, the ·federal Freedom of Information 
and Privacy Acts·may be applicable to the records in which 
you are interested that may be in possession of the Drug 
Enforcement Administration. 

Second, as indicated above, the Freedom of Informa
tion Law is applicable to agencies. In this regard, §86(3) 
of the Law defines "agency" to mean: 

" ••• any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a 
governmental or proprietary function 
for the state or any one or more 

PT 
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municipalities thereof, except the 
judiciary or the state legislature". 

Concurrently, §86(1) defines "judiciary" to include: 

".~.the courts of the state, including 
any municipal or district court, 
whether or not of record". 

In view of the definitions quoted above, the Freedom of 
Information Law does not in my opinion grant rights of 
a ccee:, to court records in custody of a court clerk or 
court reporter. 

Nevertheless, other provisions of law provide rights 
of access to many court records. For instance, §255 of the 
Judiciary Law states in brief .that a court clerk must, as 
a general rule, search for and make available records in 
his or her possession upon payment of the required fees for 
copying. As such, in the future, it is suggested that 
requests for court records be directed to the clerk of the 
appropriate court. It is al~o suggested that a request 
provide as much identifying information as possible, in
cluding names, dates, docket, index, indictment numbers 
and similar details that might enable a clerk to locate 
records as easily as possible. 

Third, having reviewed your request directed to the 
Department of Corrections, it would appear that the request 
is proper. However, it may be important to point out that 
a relatively recent judicial decision indicated that the 
Freedom of Information Law could not be used in liell of 
criminal discovery after the time periods during which the 
criminal discovery provisions of Article 240 of the Criminal 

·Procedure Law could be used· had passed [see enclosed, 
People v. Billups, Sup. Ct., Queens County, NYLJ, July 13, 
1981]. If your situation is similar to that described in 
Billups, you may have difficulty in gaining access to 
records. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ss 
Enclosure 

Sincerely., 

Robert J. Freeman 
Executive Director 




